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In the Matter of the Application of Ohio )
Edison Company, The Cleveland Electric )
IMuminating Company, and The Toledo )
Edison Company for Authority to Establish) Case No. 08-935-EL-SSO
A Standard Service Offer Pursuant to )
Section 4928.143, Revised Code, in the )
Form of an Electric Security Plan. )

OHIO EDISON COMPANY, THE CLEVELAND ELECTRIC ILLUMINATING
COMPANY AND THE TOLEDO EDISON COMPANY’S
MEMORANDUM CONTRA INDUSTRIAL ENERGY USERS-OHIO
APPLICATION FOR REHEARING

L INTRODUCTION

Pursuant to Section 4901-1-35(B) of the Ohio Administrative Code, Ohio Edison
Company, The Cleveland Electric Illuminating Company and The Toledo Edison
Company (collectively, “Companies”) submit their Memorandum Contra Industrial

Energy Users — Ohio (“IEU”) Application for Rehearing of the Commission’s January 7,

2009 Finding and Order.

II. ARGUMENT

This case has a lengthy procedural history, the relevant partions of which for
purposes of this pleading are as follows:

On July 31, 2008, the Companies filed both an Electric Security Plan and a
Market Rate Option, neither of which are yet in effect. Because the Companies’ rate plan
was designed to expire on December 31, 2008, the Companies, pursuant fo
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R.C. 4928.141(A), submitted a compliance tariff filing in which a limited set of tariffs
that otherwise would have expired under the terms of the rate plan were extended
indefinitely. This compliance filing did not include any rate schedules related to the
Companies’ interruptible program, industrial customer contracts or rate schedules that
appear to be the subject of IEU’s application for rehearing, '
By Entry issued on December 26, 2008, parties were given until January 5, 2009
to comment on the Companies’ tariff filing. While TEU acknowledged in its January 5,
2009 comments (at page 2) the appropriate scope of the cornments, it then ignored the
Commission’s request and instead raised issues related to: (i) the Companies’ portfolio
management (IEU Comments, p. 2); (ii) termination of custorner special contracts and
related rate schedules (id. at 3); (iii) disclosure of customer information related to a
power procurement process unrelated to this docket (id.); and (iv) protocols surrounding
the Companies’ interruptible program. (Id.)
In its January 7, 2009 Finding and Order, the Commission summarily rejected
TEU’s comments, saying:
As we stated previously, the purpose of our review a[t] this time is to
consider the Companies’ tariff filing. Therefore, we agree with the
Companies that it would not be appropriate to consider the substance of
[IEU’s] comments within the context of this order. [Jan. 7, 2009 Finding
and Order at 12.]
IEU submitted its Application for Rehearing arguing that the Commission’s
finding was unlawful and unreasonable because “customers [allegedly] cannot know

what their standard service offer (“SSO”) is until [IEU’s issues] are addressed.” (IEU

AFR.)

! As is more fully discussed, infra, IEU provides no specifics in support of its pleading, thus making it
difficult to respond in any detzil to IEUs general, unsubstantiated claims.
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As is more fully discussed below, IEU’s Application for Rehearing should be
denied as improperly raising issues beyond the scope of the Companies’ tariff filing and
lrrelevant to the resolution of the determination of the Companies’ SSO.

A, IEU’s Application for Rehearing Improperly Raises Issues Beyond the Scope
of the Companies’ Tariff Filing

The Commission clearly has the authority to determine the scope of proceedings
before it and to designate what issues will be considered in any particular proceeding. As
stated above, the January 5% comments in this proceeding were limited to the Companies’
tanff filing. The request was specific and was not intended to grant parties carte blanche
anthority to raise any issue that they desired. In light of the fact that the Companies’
tariff filing that is the subject of the Commission’s request for comments did not involve
the Companies’ rate schedules related to their interruptible program, or the end date of
customer contracts or other rates schedules related to such contracts, IEU’s issues are
beyond the scope of those issues designated by the Commission for comment, and, thus,
are not proper for inclusion in IEU’s Application for Rehearing. The Commission was
correct to conclude that it would be inappropriate to address IEU’s comments within the
context of its January 7, 2009 Order.

Further, IEU admits in its January 5, 2009 Comments that issues related to
portfolic management were already *“noted in IEU-Ohio’s Post Hearing Brief” and that it
“once again urges the Commission to address [this issue.]” (IEU Comments, p, 2.)
Likewise, IEU brought the contractual end dates of customer special contracts “to the
Commission’s attention in the briefing phase of this proceeding.” (Id. at 3.) Clearly,

with regard to both of these issues, IEU had its opportunity to make its case in its post
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hearing brief and it, in fact, took that opportunity. It would be improper for the
Commission to allow TEU to raisc these same issues for a second time in IEU’s
January 5" Comments, and a third time herein in its Application for Rehearing,
Accordingly, the Commission was correct in refusing to address [EU’s comments as part
of the Commission’s consideration of the Companies’ tariff filing.2

And finally, even if the Commission were to have wanted to address IEU’s
comments, it would have been virtually impossible to do so. IEU fails to provide any
specifics, instead making general references to ‘reasonable arrangements” and “rate
schedule eligibility.,” What rate schedules? Which arrangements? Clearly, before the
Commission could address allegations of unreasonableness and unlawfulness, IEU would
have to provide facts supported by evidence. If, indeed, IEU believes that the
Companies’ actions are illegal, then it should file a complaint case pursuant to R.C.
4905.26, alleging specific facts to which the Companies can respond. To resolve such
allegations would require at a minimum, an in depth analysis of specific customer
contracts, specific events leading up to the termination of these contracts, and specific
tariff’ provisions related to tariff eligibility and interruptible procedures. A comment
process is not the place for such issues to be resolved. Notwithstanding TEU’s claims to
the contrary, it is not the Commission’s “failure to address” IEU’s issues that is
unreasonable and unlawful. Rather, it is IEU’s attempt to raise issues beyond the scope
of the Commission’s December 26, 2008 Entry that is, especially when such issues are

based on unsubstantiated assertions and generalities.

2 1t appears that IEU has abandoned, at least for purposes of its Application for Rehearing, issues related to
the results of the Companics’ recent power procurement process and issues related to interruptible protocol
are addressed infra.
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B. The Issues Raised by IEU Are Not Relevant to the Determination of the
Companies’ §S0.

IEU argues that the Commission’s failure to address the treatment of interruptible
customers, the end dates to certain customer contracts and eligibility requirements under
certain rate schedules is unlawful because customers allegedly will not be able to
determine their SSO without the resolution of such issues. (IEU AFR.) IEU’s claim is
simply wrong. The Companies’ tariff filing did not impact the tariff schedules or
contracts related to IEU’s issues. Therefore, issues surrounding the determination of a
SSO are misplaced in an Application for Rehearing related to a Commission order on
unrelated schedules.

Further, the Companies’ SSO is determined by the terms and conditions set forth
in various rate schedules, all of which are available to the customer. For example, the
treatment of interruptible customers is governed by specific riders and rate schedules,
none of which were altered by the Companies’ tariff filing. As more fully discussed in
the Companies’ January 6, 2009 Reply Comuments, the rate schedules related to the
Companies’ interruptible program did not change. The schedules were the same both
before and after December 31, 2008. Similarly, the eligibility requirements of any rate
schedule are set forth in each such schedule. If customers meet these requirements, they
are eligible for the rate schedule; if they do not, then they are not. And finally, the
specific end dates for special contracts were determined by the Commission pursuant to
its authority set forth in R.C. 4905.31. These end dates have been established and are

known to customers, the Companies, and the Commission. After the end dale for a

* Rather than reiterate the Companies® response to this issue herein, the Companies incorporate by
reference their reply as set forth on pages 9-15 of their January 6, 2009 Reply Comments, The Companies’
administration of the interruptible protocel was also appropriate as explained in detail in the same section
of the Companies’ Reply Comments, which are incorporated for this purpose as well.
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customer’s special contract, the customer would take service under the otherwise
applicable tariff, or may seek a new special contract under R.C. 4905.31, subject to
Commission approval. The standard service offer that continues under R.C.
4928.143(CH2)(b) if no ESP or MRO is in place is the “wrility’s” most recent SSO, not an
individual special contract for a particular customer. Furthermore, while the Companies
may not agree with the Commission’s logic as set forth in its January 7, 2009 Finding and
Order (at pages 8 and 9), Ohio Edison and Toledo Edison contracts terminated on or
before December 31, 2009 consistent with the end dates expressly set forth in the RCP
Stipulation.*

In sum, a customer’s determination of its SSO, at least to the extent (if any)
affected by the issues raised by IEU, can be determined by the tariff provisions set forth
in the rate schedules that are already in existence or by the terms set forth in a prior

proceeding.

. SUMMARY AND CONCLUSION

IEU raises issues well beyond the scope of the Commission’s December 26, 2008
Entry. Moreover, the issues raised by IEU arc based not on facts, but rather on
unsubstantiated claims and generalities. Because of the in depth analysis that would be
required to address IEU’s issues, an evidentiary hearing would be necessary. Such a
proceeding is permitted through R.C. 4905.26. And finally, the issues raised by IEU are

irrelevant for purposes of determining the wtility’s SSO, which are governed by rate

* Because IEU fails to specify the contracts that are the subject of its end date argument, the Companies
can anly assume that CEI contracts are excluded from this argument given that the contracts terminate in
2010 pursuant to the same stipulation.

-6—
64431 vd




schedules already in effect. Accordingly, for all of the reasons set forth above, the
Companies respectfully ask the Commission to deny IEU’s Application for Rehearing,

Respectiully submitted,

Fames W &mk/m

James W. Burk, Counsel of Recdrd
Arthur E. Korkosz

Mark A. Hayden

Ebony L. Miller

FIRSTENERGY SERVICE COMPANY
76 South Main Street

Alkaon, OH 44308

James F. Lang

Laura C. McBride

CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center

800 Superior Ave.

Cleveland, OH 44114

David A. Kutik
JONES DAY

901 Lakeside Avenue
Cleveland, OH 44114

ATTORNEYS FOR APPLICANTS, OHIO

EDISON COMPANY, THE CLEVELAND
ELECTRIC ILLUMINATING COMPANY,
AND THE TOLEDO EDISON COMPANY
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CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Application for Rehearing was served
upon the following parties of record this 22™ day of January, 2009, via electronic
transmission or first class mail, postage prepaid.
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James W. Burk

Public Utilities Commission of Ohio
Robert Fortrey

1B0 East Broad St.

3" Floor

Columbus, OH 43215

E-mail: robert.fortney@puc.state.oh.us

Ohio Energy Group (OLG)
Michael L. Kuriz

David F. Boechm

* KurtJ. Bochm

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

mokuriz@ BEKLIawfirm.com
dboehm@BK Llawfirm.com

Qhio Consumers’ Counsel
Jeffrey L. Small

Gregory J. Poulos

Richard C. Reese

Ohio Consumers” Counsel
10 West Broad Street

18th Floor

Columbus, OH 43215-3485
small@occ.state.ch.us
poulos@ occ.state.oh.us

roberts{@occ.state.oh.ug
reese(@oce.state.oh.us

Kroger Co.

John W. Bentine

Mark 8. Yurick

Matthew 5. White

Chester Wilcox & Saxbe, LLP
65 E, State St., Suite 1000
Columbus, OH 43215
jbentine@cwslaw.com

myurick(@cwslaw.com
mwhitei@cwslaw.com
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Ohio Environmental Council
Barth E. Royer

Nolan Moser

Trent A Dougherty

Bell & Royer, LPA

33 South Grant Avenue
Columbus, OH 43215
barthroyer@aol.com

nmoser(@theoec.org
rent@theoec.org

Industrial Energy Users (IEU)
Samuel C. Randazzo

Lisa G. McAlister

Daniel J. Neilsen

Joseph M. Clark

McNees Wallace & Nurick LL.C
21 East State St., 17® Floor
Columbus, OH 43215

E:mail: sam@mwnemh.com
Imcalister@mvmcmh.com
jclark@mwncmbh.com
doeilsen@mwnemh.com

Ohio Pariners for Affordable Energy
David C. Rinebolt

Colleen L. Mooney

{OPEA)

231 West Lima Street

POBOX 1793

Columbus, OH 43215

E-mail: drineboli(@acl.com
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Nucor Steel Marion, Inc.

Garrett A. Stone

Michael K. Lavanga

Brickfield, Burchette, Ritts & Stone
1025 Thomas Jefferson Street, NW
Eighth Floor, West Tower
Washington, DC 20007-5201

E-mail: gas@bbrslaw.com
mkl@bbrslaw.com

Northwest Ohio Aggregation Coalition
(NOAC)

Toledo

Leslie A. Kovacik

420 Madison Ave., Suite 100

Toledo, OH 43604-1219

Phone: 419.245.1893

Fax: 419.245.1853

E-mail: leslie. kovaciki@toledo.oh.gov

Lucas

Lance M. Keiffer

Lucas County Assist Prosecuting Atty
711 Adams St., 2nd Floor

Toledo, OH 43624-1680

Phone: 419.213.2001

Fax: 419.213.2011

E-mail: lkeiffer@co.lucas.oh.us
NOAC- Holland

Paul Skaff

Leatherman Witzler Dombey & Hart
353 Elm St.

Perrysburg, OH 43551

P hone: 419.874.3536

Fax: 419.874.3899

E-mail: pauiskaffi@justice.com

NOAC- Lake

Thomas R. Hays

Lake Township — Solicitor

3315 Centennial Road, Suite A-2
Sylvania, OH 43560

Phone: 419.843.5355

Fax: 419.843.5350

E-mail: hayslaw@buckeye-express.com

NOAC- Maumee

Sheilah H. McAdams

Marsh & McAdams — Law Director
204 West Wayne Strect

Maunce, OH 43547

Phone: 419.893.4880

Fax: 419.893.53891

E-mail: sheilahmca@aol.com
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NOAC- Northwood

Brign J. Ballenger

Ballenger & Moore — Law Director
3401 Woodville Rd., Suite C

Toledo, GH 43619

Phone: 419.698.1040

Fax: 419.698.5493

E-mail: ballengerlawbjb@sbcglabal.net

NOAC- Oregon

Paul 8. Goldberg

Oregon — Law Director

6800 W. Central Ave.

Toledo, OH 43617-1133

Phone: 419.843.5355

E-mail: pgoldberg@ci.oregon.oh.us

NOAC- Sylvania

James E. Moan

Sylvania — Law Director

4930 Holland-Sylvania Rd
Sylvania, OH 4356{

Phone: 419.882.7100

Fax: 419.882.7201

E-mail: jimmoan(@ghotmail.com

Constellation Energy Commodities Group,
Inc., and Constellation NewEnergy, Inc.
M. Howard Petricoff

* Stephen M. Howard

Vorys, Sater, Seymore and Pease, LLP

52 East Gay Street

PO Box 1008

Columbus, OH 43216-1008

E-mail: mhpetricoff(@ vorys.com

* Cynthia A. Fonner

Constellation Energy Resources, LLC |
550 West Washington Blvd., Suite 300
Chicago, IL 60661

¥ Dgvid I. Fein

Constellation Energy Group, Inc.

550 West Washington Blvd., Suite 300
Chicago, IL 60661

Integrys Energy Services, Inc,

M. Howard Petricaff

* Stephen M. Howard

Vorys, Sater, Seymore and Pease, LLP
52 East Gay Stireet

PO Box 1008

Columbus, OH 43216-1008

E-mail: mhpetricoffie} vorys.com
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Bobby Singh

300 West Wilson Bridge Road, Suite 350
Worthington, CH 43085

Phone: 614.844.4340

Fax: 614.844.4306

E-mail: bsingh@integrvsenergyv.com

Ohio Association of School Business Officials,
Ohio School Boards Association, Buckeye

Association of School Administrators,
M. Howard Fetricoff

* Stephen M. Howard

Vorys, Sater, Seymore and Pease, LLP
52 East Gay Street

PO Box 1008

Columbus, OH 43216-1008

E-mail: mhpetricoffé&) vorys.com

Direct Energy Services, LLC

M. Howard Petricoff

* Stephen M. Howard

Vorys, Sater, Seymore and Pease, LLP
52 East Gay Street

PO Box 1008

Columbus, OH 43216-1008

E-mail: mhpetricoff@ vorys.com

Dominion Retail, Inc.
Barth E. Royer

Bell & Royer, LPA

33 South Grant Avenue
Columbus, OH 43215

Email: barthroyer@aol.com

Gary A. Jeffries

Dominion Resources Services, Inc.
501 Martindale Street, Suite 400
Pitisburg, PA 15212-5817

Gary. A Jefiries@dom.com

Ohio Hospital Assoclation
Richard L. Sites

155 E. Broad Street, 15® Floor
Columbus, OH 43215-3620
Phone: (614} 221-7614

Email: ricks@ohanet.org
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Neighborhood Environmental  Coalition,
Consumers for Fair Utility Rates, United
Clevelanders Against Poverty, Cleveland
Housing Network, The Empowerment Center
of Greater Cleveland {Citizens Coalition)
Joseph P. Meissner

The Legal Aid Society of Cleveland

1223 West 6" Street

Cleveland, OH 44113

Phone: 216.687.1900

Email: jpmeissn@lasclev.org

National Energy Marketers Assoc,
Craig G. Goodman, Esq.

3333 K. Strect, NW, Suite 110
Washington, D.C. 20007

Email: cgoodman@energymarketers.com

City of Akron

Sean W. Vollman

161 8. High Street, Suite 202
Akron, OH 44308

Phone: 33G.375.2030

Fax: 330.375.2041

E-mail: vollmse(@ci.akron.oh,us
muittedagci.akron.ah.us

The OQhio Manufacturers’ Association
Langdon D. Beil

Bell & Royer Co., LPA

33 South Grant Avenue

Columbus, OH 43215-3927

Email: lbell33@aol.com

Kevin Schmidt

The Ohio Manufacturers® Association
33 North High Street

Columbus, OH 43215-3005

E-mail: kschmidt@chiomig.com

Ohio Farm Burean Federation
Larry Gearhardt

Chief Legal Counsel

280 North High Street
Columbus, OH 43218-2383

Emuail: Igearhardi(@ofbforg

Material Sciences Corporation
Craig I. Smith

2824 Coventry Road

Cleveland, Ohio 44120

Tel, (216) 561-9410

Email: wis?9@yahoo.com
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FPL Energy Power Marketing, Inc.
{PMI/GEXA)

F. Mitchell Duiton

FPL Energy Power Marketing, Inc.

700 Universe Blvd.

Juno Beach, Florida 33408
Email: mitch dutton@fpl.com

Dane Sitinson

Bailey Cavalieri LLC

10 West Broad Street, Suite 2100
Columbus, Ohio 43215
Dane.Stinson@BaileyCavalieri.

The City of Cleveland

* Steven Beeler

Gregory J. Dunn

Christopher Miller

Andre T. Porter

Schottenstein Zox & Dunn Co., LPA
250 West Street

Columbus, OH 43215

Email: gdunn@szd.com
cmiller(@szd.com
aporter@szd.com

OmniSource Corporation

Damon E. Xenopoulos, Esq.

Brickfield, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson Street, N.W.

&th Floor, West Tower

Washington, D.C. 20007

E-Mail: dex@bbrslaw.com

Citizen Power

Theodore 8. Rebinson
2121 Murray Avenue
Pittsburgh, PA 15217

Email; robinson@citizenpower.com

Ohio Schools Council,
Glenn S. Krassen

E. Brert Breitschwerdt
Bricker & Eckler LLP

1375 E. 9% St., Suite 1500
Cleveland, OH 44114
Email:gkrassen(@bricker.com
bbreitschwerdt@bricker.com
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NOPEC

Glenn S, Krassen

E. Brett Breiischwerdt
Bricker & Eckler LLP

1375 E. 9® St., Suite 1500
Cleveland, OH 44114

Email: gkrassen@bricker.com

bbreitschwerdt@bricker.com

COSE

Steve Millard

The Higbee Building

100 Public Square, Suite 201
Cleveland, OH 44113
smillard@cose.org

Wal-Mart Stores East LP and Sam’s Club
East, LP, Macy’s Inc., and BJ’s Wholesale
Club, Ine. (Collectively, the [“Commercial
Group”)

Douglas M. Mancino

McDermott Will & Emory LLP

2049 Century Park East

Suite 3800

Los Angeles, CA 90067-3218

Email: dmancino@imwe.com

Grace C. Wung

McDermott Will & Emery, LLP
600 Thirteenth Street, N.W.
Washington, DC 20005

MMWE.CO.

American Wind Energy Association,

Wind on the Wires, Ohio Advanced Energy
Sally W. Bloumfield

Terrence O 'Domnell

Bricker & Eckler LLP

100 South Third Street

Columbus, OH 43215-4291

E-mail: shloomfield@bricker.com

todonnell@bricker.com

Morgan Stanley Capital Group Inc.
Douglas M. Mancino

McDermelt Will & Emory LLF

2049 Century Park East

Suite 3300

Los Angeles, CA 90067-3218

Email: dmancins@mwe.com

Gregory K. Lawrence

28 State Slreet

McDermott Will & Emory LLP
Boston, MA 02109

Email: glawrence@mwe.com
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Natural Resources Defense Council,
Henry W. Eckhart

50 West Broad Street, #2117
Columbus, Ohio 43215

henryeckhart(@aol.com

The Sierra Club Ohio Chapter
Henry W. Eckhart

50 West Broad Street, #2117
Columbus, Ohio 43215

henryeckhart@aol.com

* Sent via first class mail, postage prepaid.
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