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In the Matter of the Application of Ohio Edison 
Company, The Cleveland Electric Illuminating 
Company and The Toledo Edison Company for 
Authority To Establish A Standard Service Offer 
Pursuant to R.C. § 4928.143 hi the Form Of An 
Electric Security Plan 

CaseNo.08-935-EL-SSO 

APPLICATION FOR REHEARING 
OF THE NORTHEAST OHIO PUBLIC ENERGY COUNOL 
AND NORTHWEST OHIO AGGREGATION COALFnON 

AND REQUEST FOR EXPEDITED RULING 

Pursuant to Ohio Revised Code ("R.C.") § 4903.10 and Rule 4901-1-35, Ohio 

Administrative Code, the Northeast Ohio Public Energy Council ('*NOPEC") and Northwest 

Ohio Aggregation Coalition ("NOAC") (collectively the "Large-Scale Govemmentai 

Aggregations") hereby apply for rehearing of the Finding and Order issued in the above-

captioned case on January 7,2009 ("Order") as affirmed in the Commission's January 14,2009 

Entry. The Large-Scale Govemmentai Aggregations request the Commission consider this 

Application on an expedited basis in order to ensure that NOPEC and FPL Energy ("FPLE") can 

consummate their firm, full-requirements power supply agreement and commence the statutory 

opt-out process to supply NOPEC's nearly 600,000 eligible customers either on a short-term or 

longer term basis prior to April 15,2009. As explained in more detail in the attached 

Memorandum in Support, the Commission's Order is unreasonable and imlawfixl based on the 

following grounds: 
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A. The Order is imreasonable and unlawful in its application of R.C. § 
4928.143(C)(2)(b) because it fails to appropriately apply the provisions, terms, 
and conditions of Ohio Edison Company, the Cleveland Electric Illuminating 
Company and Toledo Edison Company's (the "FirstEnergy Distribution 
Companies" or "Companies") Rate Stability Plan/Rate Certainty Plan Standard 
Service Offer, which specifically provides for the shopping credit and shopping 
credit cap provisions to be increased if a fuel-cost based generation rate increase 
is approved by the Commission. A fuel-cost based generation rate increase was 
approved on January 14,2009 in Case No, 09-21 et aL in the form of Rider 
FUEL. 

B. The Order is unreasonable and unlawful in its application of R.C. § 
4928.143(C)(2)(b) because it fails to appropriately apply the provisions, terms, 
and conditions of the previous Rate Stability Plan/Rate Certainty Plan Standard 
Service Offer, which necessitates updating the notice requirements to reflect the 
continuation of the plan past December 31,2008 and to allow the Large-Scale 
Govemmentai Aggregations to immediately commence taking competitive, firm, 
full-requirements third-party generation supply, considering that the FirstEnergy 
Distribution Companies no longer retain any POLR shopping risk after January 1, 
2009 under their current competitive bid solicitation process. 

C. The Order is imreasonable and unlawful because the Commission failed to assert 
its authority imder R.C. § 4928.141 to require the FirstEnergy Distribution 
Companies to file a new SSO pursuant to R.C. § 4928.142 or R.C. § 4928.143 as 
is necessary to return these Companies to lawful compliance with Am. Sub. 
Senate Bill 221. 

For these reasons, as explained in the Memorandum in Support of this Application, 

attached hereto, the Commission should grant this Application for Rehearing and modify its 

Order expressly to recognize the increase m the shopping credit and shopping credit cap 

provisions required under the terms of the FirstEnergy Distribution Companies' SSO to reflect 

the full fuel mcrease, to eliminate the now inapplicable notice provisions, and otherwise enable 

NOPEC to immediately arrange for CRES-supplied firm, full-requirements third-party 

generation supply to its customers on or about April 15,2009. 

Unless the Commission grants this Application and acts expeditiously, NOPEC's and 

NOAC's nearly 750,000 electric customers will continue to be wholly captive customers of the 

FirstEnergy Distribution Companies under a de facto series of temporary MROs designed solely 
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by the FirstEnergy Distribution Companies and not authorized or otherwise appropriately 

overseen by this Commission. Due to the immediacy of NOPEC's intended service date to its 

customers, the Large-Scale Govemmentai Aggregations request the Commission's Entry on 

Rehearing on or before February 4,2009. 

Glenn S. Krassen ^^pert^f%^r^ 
BRICKER & ECKLER LLP 
1375 East Ninth Street, Suite 1500 
Cleveland, Ohio 44114 
Ph: (216)523-5405 
Fax:(216)523-7071 
gkrassen@bricker.com 
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BRICKER & ECKLER LLP 
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Columbus, Ohio 43215-4291 
Ph: (614)227-2300 
Fax:(614)227-2390 
bbreitschwerdt@bricker.com 

Attomeys for Northeast Ohio 
Public Energy Council 

Lance M. Keiffer 
Lucas County Asst. Prosecuting Attomey 
711 Adams Street, 2"** Floor 
Toledo, Ohio 43624-1680 
Ph: (419)213-4596 
Fax:(419)214-4596 
Ikeiffer@colucas.oh.us 

Leslie A. Kovacik 
CityofToledo/NOAC 
420 Madison Avenue, Fourth Floor 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Ohio Edison 
Company, The Cleveland Electric Hluminating 
Company and The Toledo Edison Company for 
Authority To Establish A Standard Service Offer 
Pursuant to R.C. § 4928.143 In the Form Of An 
Electric Security Plan 

CaseNo.08-935-EL-SSO 

MEMORANDUM IN SUPPORT 

L INTRODUCTION 

Through its imilateral and purely self-interested actions, FirstEnergy Corp. 

("FirstEnergy"), on behalf Ohio Edison Company ("OE"), Toledo Edison Company ("TE*'), and 

The Cleveland Electric Illuminating Company ("CEI") (collectively "Distribution Companies" 

or "Companies"), has forced the Commission to implement the regulatory back-stop of Am. Sub. 

Senate Bill 221 ("S.B. 221"), which requires the provisions, terms, and conditions of the 

Companies' most recent standard service offer ("SSO") to continue, perhaps indefinitely 

according to FirstEnergy, after January 1,2009. Since FirstEnergy's decision to brazenly reject 

the Commission's just and reasonable December 19,2008 Opinion and Order, the Commission 

has thou^tfully attempted to carry forward the terms and conditions of the prior Rate Stability 

' See FirstEnergy Press Release, Competitive Bidding Process to Begin for FirstEnergy Ohio Utilities To Procure 
Electric Generation Supplŷ  Dec. 22,2008 (stating "A bid process consistent with the one described above will be 
conducted at a later date to meet customer supply needs beyond March 31,2009"). 

^ See R.C, § 4928.143(C)(2)(b). 
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Plan/Rate Certainty Plan ("RSP/RCP") while also attempting to carry out the intent of S.B. 221 

in response to repeated unilateral actions and threats by FirstEnergy. 

The Northeast Ohio Public Energy Council ("NOPEC") and the Northwest Ohio 

Aggregation Coalition ("NOAC") (collectively the "Large-Scale Govemmentai Aggregations") 

believe the Commission's January 7,2009 Finding and Order ("Order") was generally 

reasonable and lawful in its application of S.B. 221 by carrying forward or updating certain 

RSP/RCP SSO provisions as of January 7, 2009. However, FirstEnergy's "dramatic" request on 

January 9,2009, followed by the Commission's approval of Rider FUEL on January 14,2009, 

now makes the Commission's Order unreasonable and unlawfiil in the respects described in this 

Application for Rehearing. The Order fails to recognize, update and implement the provisions of 

the RSP/RCP SSO to provide for increases to shopping credits and shopping credit caps resulting 

from Commission approval of an increase in FirstEnergy's generation charge. According to the 

shopping credit and credit cap provisions of the RSP proposed by FirstEnergy,̂  approved by the 

Commission,"* incorporated into the RCP, and affirmed by the Supreme Court of Ohio,̂  the 

Commission's approval of Rider FUEL triggers an increase in the avoidable expenses to be 

included in the shopping credit as well as an mcrease of the shopping credit cap.* 

The fate of nearly 750,000 customers of NOPEC and NOAC is now at issue. FirstEnergy 

has unilaterally imposed what may very well be a series of three-month temporary competitive 

generation solicitations it has designed, without PUCO authorization or meaningful FERC 

^ See Case No. 03-2144-EL-ATA et al. (Feb. 24,2004), Rebuttal Testimony of Anthony J. Alexander, Attached 
Revised Rate Stabilization Plan at 2 [§ 1(5)], at 3 [§I(5Xd)(l)], and at 6-8 [§ II(l)-(2)]. 

'* See Case No. 03-2144-EL-ATA et a l (June 9, 2004) Opinion and Order, at 33. 51. 

^ See Elyria Foundry Company v. PUCO (2007), 114 Ohio St.3d 305,320-321. 

^ The shopping credit and shopping credit cap provisions of the RSP were continued under the RCP as tiie 
Commission rejected challenges to the suspension of the caps, while the shopping credits were increased only to the 
extent of the fuel increase being incurred by customers. See Case No. 05-704-EL-ATA et al. (Jan. 4,2006), Opinion 
and Order, 2X 10. 
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oversight, creating an unregulated de facto temporary MRO. By failing to appropriately adjust 

the shopping credit caps in its currently effective legacy tariffs to reflect the generation charge 

rate increase, the Distribution Companies are continumg to hold NOPEC's and NOAC's 

approximately 750,000 customers captive. The Large-Scale Govemmentai Aggregations' 

customers are captive to the whims and caprices of this newly deregulated monopoly obtained by 

FirstEnergy through gamesmanship with the Commission and all of the Companies' Ohio 

customers to whom the Companies owe a duty of good faith and fair dealing. The situation 

FirstEnergy has created is truly insidious: arguing to go to market at wholesale to enrich its 

FirstEnergy Solutions generation affiliate, while constructing non-justifiable retail barriers to 

prevent its Large-Scale Govemmentai Aggregations customers from going to market at retail, 

thus creating the perfect "deregulated monopoly". The Commission must act decisively to 

properly update the Companies' tariffs to ensure that the shopping credits set forth in those 

tariffs reflect the full and appropriately avoidable cost of the Companies' generation rates 

passing through to SSO customers - currently 6.98 cents per kWh - which may change in 

FirstEnergy's next self-designed "competitive generation solicitation". 

In addition to correcfly recalculating the shopping credit and credit cap, as discussed 

more fully herein, the Commission also must make reasonable updates to the shopping 

provisions, specifically including the notice requirements to take third-party supply, in order to 

reflect that the Plan is being continued beyond its contemplated December 31,2008 termination 

date. These updates, similar to the termination of the OE and TE Regulatory Transition Charges 

("RTCs"), are necessary to continue the provisions, terms and conditions of the RSP/RCP SSO 

past their intended termination date. These updates also effectively reconcile the forced 
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continuation of the legacy RSP/RCP SSO with the controlling new mandates and policies of S.B. 

221, specifically the encouragement and promotion of large-scale govemmentai aggregation.̂  

Finally, the Commission's Order was unreasonable and unlawful because the 

Commission failed to assert its statutory authority to direct FirstEnergy to file a new 

SSO pursuant to either R.C. §§ 4928.142 or 4928.143 as contemplated by S.B. 221, thereby 

ending the current period of regulatory limbo being imposed unilaterally by FirstEnergy. It is 

currently unclear whether FirstEnergy intends to retum to the statutory realm of S.B. 221 or 

whether the Companies intend to repeat their Request for Proposal ("RFP") auction process in 

order to meet customer supply needs beyond March 31,2009. The Large-Scale Govemmentai 

Aggregations are concerned that it remains unclear that "Rider FUEL is to be in effect for a 

limited time" and it may not be "evident that the [Companies' Rider FUEL] request was not filed 

merely to cuxjumvent, and as a substitute for, permanent rate relief." Without Commission 

action directing FirstEnergy to file a new SSO qjplication under S.B. 221, the current situation 

will remain unclear whether the Companies' RFP auction process, a process implemented 

without Commission authority or oversight and outside of S.B. 221, will be repeated seriatim 

until the Commission's decision in Case No. 08-936-EL-SSO is reviewed on appeal by the Ohio 

Supreme Court.̂  What is clear is that R.C. § 4928.141 provides the Commission with the 

authority to direct FirstEnergy to comply with S.B. 221 by filing a new SSO for the 

Commission's review and consideration. It was unreasonable and xmlawful for the Commission 

not to act upon that authority. Put simply, it is time for the Commission to order the Distribution 

Companies to put up or shut up. 

'5eeR.C. §4928.20(K). 

* See Case No. 09-21 et al. (Jan. 14, 2009) Finding and Order, at 4. 

' See Case No. 08-936-EL-SSO (Jan. 13,2009) Letter from Jon A. Husted to Chairman Schriber (asserting that 
Commission's Opinion and Order was unlawful and inconsistent with S.B. 221). 
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Based on the foregoing, and as discussed in more detail below, the Large-Scale 

Govemmentai Aggregations hereby request the Commission grant this Application for Rehearing 

of its January 7,2009 Order and provide the following relief: 

1. The Shopping Credit and Shopping Credit Cap provisions of the RSP/RCP SSO 
be updated so that the credit equates to the entire 6.98 cents per kWh generation 
price currently being recovered by the Companies consistent with the 
Commission's Order approving Rider FUEL in Case No. 09-21 et al, and that the 
credit automatically increase with any increases that may be recovered by the 
Companies in later periods. 

2. The notice requirement provisions be updated to allow for shopping to continue 
under the continuing RSP/RCP SSO by requiring the Large-Sc^e Govemmentai 
Aggregations to provide the Companies' 30 days notice of their intent to 
commence the statutory opt-out process and shop, considering that the Companies 
no longer retain any POLR shoppmg risk. 

3. The Commission exert its statutory authority under R.C. § 4928.141, and direct 
the Companies to file a new SSO pursuant to R.C. §§ 4928.142 or 4928.143 by 
February 1,2009 or such other date as the Commission determines to be in the 
public interest 

Further, due to the critical implications of the Commission's decision on these issues for 

the Large-Scale Govemmentai Aggregations, specifically NOPEC's ability to: 

1. immediately finalize a firm, full requirements power supply agreement with FPLE 
resulting in material savings to NOPEC's 600,000 customers in the OE and CEI 
service territories; 

2. commence the statutory opt-out notice process to enroll all eligible customers 
pursuant to R.C. § 4928.20(D) and the Commission's Rules; and 

3. provide notice to FirstEnergy of NOPEC's intention to take altemative generation 
supply from FPLE so that customers can be enrolled and service begun no later 
than April 15,2009, 

the Large-Scale Govemmentai Aggregations hereby request the Commission address this 

Application for Rehearing and grant the relief requested by NOPEC and NOAC on an expedited 

basis on or before February 4,2009. 

2928865v2 



IL BACKGROUND 

On December 19,2008, the Commission issued an Opinion and Order in this case 

authorizing FirstEnergy to implement an SSO pursuant to the Companies' proposed Electric 

Security Plan ("ESP") with certain modifications deemed to advance the public's interest and the 

policies of the state. Importantly, for the Large-Scale Govemmentai Aggregations and other 

parties wishii^ to shop, the Commission's December 19,2008 Order ("ESP Order") eliminated 

the major barriers to competition initially included by FirstEnergy in its ESP Application as filed 

on July 31,2008. 

On December 22,2008, the Companies determined it to be in their self interest to reject, 

as is their right under R.C. § 4928.143(C)(2)(a), the ESP Order. Thus, because tiieu: Market Rate 

Option ("MRO") application had been previously rejected by the Commission, FirstEnergy has 

been operating, since December 22,2008, outside of the regulatory scheme established by S.B. 

221 and has not yet proposed a new SSO, pursuant to either R.C. §§ 4928.142 or 4928.143.̂ ** 

The Companies also made public on December 22,2008 their intent to continue the prior 

SSO in effect and to unilaterally carry out a competitive bidding process ("CBP") using an 

imapproved RFP format to procure electric generation for its Ohio utilities for an approximate 

three-month period from January 5,2009 through March 31,2009. Importantly, under the terms 

of the CBP RFP, the Companies shifted shopping and other risks associated with serving as the 

provider of last resort ("POLR") to FirstEnergy Solutions ("FES") and the other undisclosed 

suppliers, a unilateral modification of the prior RSP/RCP SSO. As expressed by Fu-stEnergy in 

the information provided to potential bidders: 

Previously, on November 25,2008, the Commission rejected the Companies' MRO application in Case No. 08-
936-EL-SSO. The Large-Scale Governmental Aggregations do not believe the Commission's limited granting of 
the Companies' Application for Rehearing for "further consideration of the matters specified in the ̂ plication for 
rehearing" constitutes a retum to compliance by the Companies with S.B. 221. See Case No. 08-936-EL-SSO (Jan. 
21,2009), Entry on Rehearing. 
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Table 1 shows the nominal MW quantity associated with the energy to be 
delivered for each tranche based solely on historical data for the 
maximum hourly energy but is not necessarily indicative of the actual 
energy quantity to be delivered for each tranche because the amount of 
actual SSO Load will depend upon many factors, including but not limited 
to. customer migration to CRES Suppliers and weather conditions. 
Bidders are responsible for evaluating the uncertainties associated with 
providing the wholesale energy needed to serve the FirstEnergy Ohio 
Utilities SSO Load} ̂  (Emphasis supplied.) 

The CBP RFP occurred on December 31,2008 resulting in a winning bid price of 6.98 cents per 

kWh, which, according to a FirstEnergy Press Release, "will be used to provide generation 

service to retail customers who choose not to shop with altemative suppliers."^^ 

In its January 7,2009 Order, the Commission established the terms and conditions of 

SSO service after January 1,2009 pursuant to R.C. § 4928.143(C)(2)(b). *̂  The Commission 

determined that certain provisions, terms and conditions of "the [Companies'] most recent SSO 

contained in the Companies' RCP approved by the Commission in Case No. 05-1125-EL-ATA, 

which incorporates provisions of the RSP approved in Case No. 03-2144-EL-ATA, et al." must 

continue until the Commission approves a new SSO pursuant to R.C. § 4928.142 or R.C. § 

4928.143 as contemplated by S.B. 221.̂ '* The Commission's Order also determined that the 

terms of the RSP/RCP SSO should be updated to reflect that all regulatory transition costs had 

been fully recovered by OE and TE from customers as of December 31,2008, and, therefore, 

regulatory transition charges (RTCs) for OE and TE should also be terminated.̂ ^ Similarly, the 

Commission's Order also determined that the Fuel Cost Recovery Mechanism ("FRM"), RTC 

" See FirstEnergy Ohio RFP Frequently Asked Questions - General GEN017,26-Dec.-08. 

*̂  See FirstEnergy Press Release, FirstEnergy Ohio Utilities Secure Supply of Power; Successful Competitive 
Process Results in Four Winning Bidders, January 2,2009. 

^̂  Importantly, the Commission rejected the Companies' argument that R,C. § 4928.141(A) controlled, as the ESP 
Order had authorized a new ESP SSO. See Case No. 08-935-EL-SSO (Jan. 7,2009) Finding and Order, at 7, 

'̂̂  See Case No. 08-935-EL-SSO (Jan. 7,2009) Finding and Order, at 8. 13. 

** See Case No. 08-935-EL-SSO (Jan. 7,2009) Finding and Order, at 8-9, 
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Offset ("RTCO") Rider, and Fuel Cost Recovery ("FCR") Rider should also be terminated. ̂ ^ 

The Commission determined that these provisions were displaced by the provision in R.C. § 

4928.143(C)(2Xb) permitting the Companies to file for any increases or decreases in fuel costs.̂ ^ 

Importantly, the Commission determined it appropriate to update the RSP/RCP SSO to reflect its 

forced continuation past its intended termination date. 

The Commission also determined that Rate Stability Charges ("RSC") and shopping 

credits and caps must continue to apply after December 31,2008 as the terms of the RCP did not 

contemplate an end to these provisions separate from the termination of the RCP itself.̂ ^ While 

sympathetically noting that the "shopping credit model may not have a place in an SSO 

established pursuant to Section 4928.142 or 4928.143," the Commission asserted that '*at this 

time, we are not establishing an SSO pursuant to Section 4928.142 or 4928.143, Revised Code; 

rather, we are continuing the most current SSO pursuant to the statutory requirements and the 

current SSO includes shopping credits and shopping credit caps."^^ However, the Commission's 

decision to eliminate the FCR Rider and FRM, as discussed in further detail below, did directiy 

impact shopping credits as the shopping credit adder ("Adder") provisions approved in the RCP 

case specifically incorporated the FCR Rider into the amount of the credit. 

In sum, the Commission ordered FirstEnergy to continue its RSP/RCP SSO, but 

determined it necessary and appropriate to update the Plan to terminate charging RTCs for OE 

and TE along with the FRM, RTCO Rider, and FCR Rider. The Commission also noted the 

Companies' statutory right to recover fuel cost increases under R.C. § 4928.143(C)(2)(b), but, as 

*̂  See Case No. 08-935-EL-SSO (Jan. 7,2009) Finding and Order, at 8-9. (notmg the FCR should "remain m place 
for the limited purpose of collecting all remaming 2008 actual fuel costs . . . ) . 

" See Case No. 08-935-EL-SSO (Jan. 7,2009) Finding and Order, at 9,13. 

** See Case No. 08-935-EL-SSO (Jan. 7,2009) Finding and Order, at 8. 

^̂  See Case No. 08-935-EL-SSO (Jan. 7,2009) Finding and Order, at 9-10. 

11 
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of the date of the Order, FirstEnergy had not yet filed for any fuel cost increases resulting from 

its December 31,2008 CBP RFP. 

On January 9,2009, asserting dire financial circumstances resuhing from the 

Commission's January 7,2009 Order, the Companies filed a barrage of pleadings, including an 

application in Case No. 09-21 et aL ("Rider FUEL Application") requesting authority: 

to apply a retail surcharge on all Standard Service Offer retail electric 
customers ("SSO Customers") for the difference in all costs incurred by 
the Companies to purchase power for customers receiving generation 
service beginning with service rendered on January 1,2009 and the 
unbundled generation revenue for each of the Companies and customer 
classes as set out in the Companies' current rate plan.̂ ^ 

The surcharge. Rider FUEL, was proposed to recover: 

the difference between each Company's fuel costs, including purchased 
power,... and any other expenses to provide generation service for all 
retail customers receiving generation service fix)m each Company and the 
generation revenue - including generation charges and rate stabilization 
charges - charged to those customers.̂ * 

Importantly, the Rider FUEL Application states: 

Rider FUEL will remain in effect, subject to fiill recovery of any 
reconciliation balance, until the effective date of tariffs filed to implement 
the Commission's authorization of a SSO under R.C. §§ 4928.142 or 
4928.143.̂ ^ 

On January 14,2009, the Commission granted the Companies' demand for rate relief 

through Rider FUEL "on a temporary basis and only at the mmimal level."̂ "* Specifically, the 

Commission determined for OE and TE that 

Rider FUEL should be established at an amount equal to the difference in 
the costs incurred by the Companies to purchase power for customers 

^̂  See Case No. 09-21 et al (Jan. 9,2009), Application, at 2. 

'̂ See Case No. 09-21 et al (Jan. 9,2009), Application, at 3. 

^ See Case No. 09-21 et al (Jan. 9,2009), Application, at 3. 

^ See Case No. 09-21 et al (Jan. 14,2009), Finding and Order, at 4. 
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receivmg generation service pursuant to the Companies' power supply 
agreement and the unbundled generation revenues for OE's and TE's 
customer classes as set out in the Companies' current rate plan.̂ *̂  

For CEI, due to the ongoing recovery of RTCs after January 1,2009, the Commission 

determined Rider FUEL should be set at the same level as OE and TE, but, additionally, that 

CEI be granted the appropriate accounting authority to defer, with 
carrying costs, any amount for such purchased power that exceeds the 
authorized amount in Rider FUEL for future recovery plus the current 
imbimdled generation revenues for CEI's customer classes as set out in the 
Companies' current rate plan. 

The net effect of the Commission's approval of Rider FUEL is to update the current 

RSP/RCP SSO by increasing the amount of generation revenues being recovered by FirstEnergy 

to a level commensurate with the recentiy determined cost of generation as determined by the 

RFP CBP. Updating the generation provisions of the current RSP/RCP SSO by "approving new 

rates reflecting the Companies' current costs and investments" was clearly what FirstEnergy was 

requesting in Case No. 09-21 et al?^ However, as argued in further detail below, FirstEnergy's 

actions and the Commission's duty to contmue the prior RSP/RCP SSO triggers other updates to 

the RSP/RCP SSO not addressed either in the Commission's January 7,2009 Order in Case 

No. 08-935-EL-SSO or in its January 14,2009 Findmg and Order in Case No. 09-21-EL-ATA. 

Because these "temporary" tariffs may last longer than what any stakeholder initially 

contemplated, it is very important for the Commission to make a specific order to update the 

tariffs in accordance with the terms of the RSP/RCP, as requested herein. 

^ See Case No. 09-21-EL-ATA et a l (Jan. 14, 2009), Finding and Order, at 6. 

^̂  See Case No. 09-21-EL-ATA et al. (Jan. 14,2009), Finding and Order, at 6-7, 

^̂  See Case No. 08-935-EL-ATA et al. (Jan. 9, 2009), Application for Rehearing at 17. 

13 
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in . ARGUMENT 

A. The Order is unreasonable and unlawful in its application of R.C. § 
4928.143(C)(2)(b) because it fails to appropriately continue the provisions, terms, 
and conditions of the previous Rate Stability Flan/Rate Certainty Plan Standard 
Service Offer, which specifiGaUy provides for the shopping credit and shopping 
credit cap provisions to be increased if a fuel cost based generation rate increase in 
the form of Rider FUEL is approved by the Commission as occurred on January 14, 
2009 in Case No. 09-21 et aL 

1. R.C. 4928.143(C)(2)(b) requires the Commission to continue the shopping 
credit and cap provisions of the prior SSO. 

The Commission's January 7,2009 Order correcfly asserts tiiat R.C. § 4928.143(C)(2)(b) 

controls the cinrent regulatory predicament created by FirstEnergy's rejection of the 

Commission's December 19,2008 Opinion and Order. The Commission also correctly asserts 

that the current SSO to be continued is the "Companies' RCP approved by the Commission in 

Case No. 05-1125-EL-ATA et al., which incorporates provisions of the RSP approved in Case 

No. 03-2144-EL-ATA."^^ While the Commission determined tiiat the shopping credits, 

mcludmg RSCs, and the shopping credit caps must continue, the Commission failed to consider 

how these provisions should be continued and what updates to these provisions are necessary in 

light of the continuation of the RSP/RCP SSO. Specifically, as noted above, elimination of the 

FCR Rider and FRM directly affects the shopping credits by eliminating the Adder provision 

approved pursuant to the RCP.̂ * Similarly, the Commission's approval of Rider FUEL on 

January 14,2009 adjusted the amount of generation revenue being recovered by FirstEnergy, 

another adjustment that, as discussed below, affects the shopping credits. As Rider FUEL is 

"avoidable for customers who shop with a certified supplier" pursuant to its own terms, the 

^̂  See Case No. 08-935-EL-SSO (Jan. 7,2009) Finding and Order, at 8,13. 

*̂ See OE tariff, Origmal Sheets No. 63,64, and 107; See CEI tariff, Original Sheets No, 101,103,107, 

14 
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Commission needs to take the additional step to update the RSP/RCP SSO to apply this 

generation charge adjustment to the SSO's shopping credit and shopping credit cap provisions.̂ ^ 

2. The RSP as continued in the RCP and affirmed by the Ohio Supreme Court 
expressly requires the shopping credit and cap provisions to be updated to 
reflect purchased power generation adjustments. 

Both the shopping credits and cap provisions of the continuing SSO are constmcted so 

that adjustments (increases) to the generation charge being recovered by FirstEnergy will result 

in equal adjustment to both the shopping credit and credit cap provisions. The shopping credits 

and cap provisions of the continuing SSO are derived from the revised Rate Stabilization Plan 

proposed in the "Rebuttal Testimony of Anthony J. Alexander" on February 24,2004 in Case 

No. 03-2144-EL-ATA et al as eventually modified and approved by the Commission in its 

initial Opinion and Order̂ ** and revised by the Commission in its Entry on Rehearing.̂ ^ Section 

1(5) of the revised plan establishes when and how the Companies may increase their generation 

charges, stating: 

the Companies may adjust the tariffed generation charge (for purposes of 
this Section, the tariffed generation charge shall equal unbundled "little g" 
as determined in Paragraph I of Section II plus any adjustments made 
pursuant to this Section) beginning January 1,2006 and thereafter, only 
for actual costs incurred and if the company satisfies the reasons identified 
in Paragraph 5(^ of this Section and the conditions contained in this 

Paragraph are met: (Emphasis supplied.) 

Critical to the analysis of the shopping credit provisions. Section I(5)(d) provides that the 

Companies may apply for an adjustment to the tariffed generation charge based on an 
^ See CEI tariff, Original Sheet No. 105, Page 1 of 2. 

^̂  See Case No. 03-2144-EL-ATA (June 9,2004), Opinion and Order 

" See Case No. 03-2144-EL-ATA (Aug. 4,2004), Entry on Rehearing. 

^̂  Although the Companies have boldly and unequivocally asserted their authority to recover purchased power costs 
while also asserting tiiat the RSP/RCP SSO should continue, looking back to the actual provisions of the plan limits 
adjustments to the generation tariff charge to no more often than 12 months for mcreases no greater than 15% after 
Commission approval. See Revised RSP Plan 1(5) (a)-(c). 
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increase to fuel costs stemming from a purchased power arrangement.̂ ^ Rider FUEL is such 

an approved generation charge adjustment stemming from the Companies' December 31, 

2008 purchased power arrangement pursuant to the RFP CBP, as was strenuously argued by 

the Companies in the Rider FUEL Application.̂ "* 

Under the current RSP/RCP SSO, the "enhanced" shopping credit, as initially 

proposed by FirstEnergy, continues to equal a customer's generation charge (including "any 

riders or charges implemented pursuant to Section I Paragraph 5"̂ )̂ plus a portion or 

potentially 100% of RSC.̂ ^ In the RCP, a limited modification to the shopping credit was 

made actually applying the RSP avoidable expense model to increase the shopping credits 

"by the amoxmt of the fuel cost increases reflected in rates rather than the full fuel cost 

increases incurred." This modification was applied through the Adder, which, as discussed 

above, was recentiy eviscerated by elimmation of the FCR Rider and FRM. The 

Commission's Opinion in the RCP case unambiguously continues the RSP's provisions for 

determining how the shopping credits are to be calculated by asserting: 

The shopping credit in the RSP is actually an avoidable expense model 
and under the RCP the shoppmg credit will maintain the avoidance of all 
relevant expenses. The fuel expense deferral cannot be included as an 

^̂  See Case No. 03-2144-EL-ATA (Feb. 24,2004), Rebuttal Testimony of Anthony J. Alexander, Revised Plan. 

^̂  See Case No. 09-21-EL-ATA et al. (Jan. 14,2009), Application at 12-13 (asserting tiiat fuel cost adjustments 
include purchased power cost). 

^̂  See Case No. 03-2144-EL-ATA (Feb. 24,2004), Rebuttal Testimony of Anthony J. Alexander, Revised Plan, at 6. 
Section II, Paragraph 1 explams the generation charge as: 

The generation charge by tariff effective with bills rendered as of January 1,2006 and 
usage through December 31,2008, shall equal "little g" in effect as of December 31, 
2005, without regard to the transition rate credit rider, plus any riders or charges 
implemented pursuant to Section I Paragraph 5. 

*̂ See Case No. 03-2144-EL-ATA (June 9, 2004), Opinion and Order, at 6. 

" See Case No. 05-1125-EL-ATA (Jan. 4.2006), Opinion and Order, at 10. 
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avoidable expense as it is not yet an expense being incurred by 
38 

customers. 

Pursuant to both the terms and the logic of the RSP, as incorporated into the RCP, Rider 

FUEL is an avoidable expense generation charge adjustment currently being incurred by 

customers. Therefore, the shopping credit must be adjusted to include the fiill amount of this 

Rider. 

Similar to the shopping credit, adjustment of the generation charge pursuant to 

Section I, Paragraph 5 is also referenced in Section II, Paragraph (2)(b) of the Revised RSP 

Plan as the trigger for increasing the shopping credit cap. Specifically, the applicable portion 

of Section II, Paragraph (2)(b) states: 
In no event shall the total shopping credit as determined in this Section for 
any customer be greater than the shopping credit set forth in Attachment 5 
hereto, plus any riders or charges implemented pursuant to Section I 
Paragraph 5.̂ ^ (Emphasis supplied.) 

Attachment 5 to the Revised RSP Plan referenced the Companies' proposal to use the 2004 

shopping credit as the applicable ĉ .̂ *̂  The Commission, in its RSP Order, referencing the 

prior success of shopping credits in promoting and achieving then-perceived successful 

levels of shopping, determined it appropriate to approve this shopping credit cap language 

with a modification to utilize the 2005 shopping credit as the initial avoided cost cap under 

the RSP.''̂  The Commission, in its Entry on Rehearing, expressly stated 

^̂  See Case No. 05-1125-EL-ATA (Jan. 4,2006), Opimon and Order, at 10. 

^̂  See Case No. 03-2144-EL-ATA (Feb. 24,2004), Rebuttal Testimony of Anthony J. Alexander, Revised Plan, at 7. 

'*" See Case No. 03-2144-EL-ATA (Feb. 24,2004), Rebuttal Testimor^ of Anthony J. Alexander, Revised Plan, at 
Attachment 5. 

** See Case No. 03-2144-EL-ATA (June 9,2004), Opimon and Order, at 33. The Commission also noted that it was 
"concerned that the impact of the RSP oa shopping cannot be determined at this time, and there is a definite benefit 
to the retention of at least minimum shopping levels as the market develops." Clearly, this premonition that the RSP 
could potentially severely limit customer shopping as argued by the Large-Scale Govemmentai Aggregations, the 
marketers, and OCC has come to pass. See Id. at 35. 
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The Commission finds that giving FirstEnergy the ability to file an 
application to adjust generation rates to account for increases in the cost of 
ftiel and taxes, as well as the establishment of a rate stabilization charge 
(RSC), creates an appropriate balance of risk and benefits for both 
customers and FirstEnergy in providing stabilized rates for electric service 
for a period of 2006 throi^ 2008. We also believe that any approved 
increases will not adversely affect marketers inasmuch as any increases in 
the generation rate would have the effect of increasing the avoidable costs, 
shopping credit caps, and the price of MSG. (emphasis supplied)**̂  

The approved language from the RSP was then continued under the RCP, without 

modification, as the Commission, in this January 4,2006 Opinion, expressly rejected 

Constellation's request to suspend the cost cap provisions, stating the caps are "not part of 

the instant proceeding, and suspension of the price caps is not appropriate at this time."^^ 

Just as is the case ̂ t h shopping credits themselves, by both the terms and the logic 

of the RSP, as mcorporated into the RCP, Rider FUEL is an approved avoidable expense 

generation charge adjustment currentiy being incurred by customers as contemplated in 

Section I, Paragraph 5 of the RSP now incorporated into the RSP/RCP SSO. Therefore, tiie 

shopping credit caps, like the shopping credits, must be adjusted to include the full amount 

of this Rider. 

Reviewing the terms and conditions of the RSP/RCP SSO as approved by the 

Commission's Orders and Entries on Rehearing in both Case Nos. 03-2144-EL-ATA and 05-

1125-EL-ATA, the terms and conditions of the current SSO logically require that the 

shopping credit and cap provisions be updated to reflect the Rider FUEL adjustment to the 

SSO. This result was expressly contemplated by the Ohio Supreme Court when it reviewed 

the shopping credit cap issue in Elyria Foundry v. PUCO^ The Court, in rejecting 

^̂  See Case No. 03-2144-EL-ATA (Aug. 4,2004), Entry on Rehearing, at 3. 

*̂  See Case No. 05-1125-EL-ATA (Jan. 4,2006), Opinion and Order, at 10. 

** See Elyria Foundry v. PUCO (2007), 114 Ohio St3d 305,2007 Ohio 4164, at 320-321. 
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Appellant WPS Energy Services' argument that the Commission should have eliminated the 

shopping credit caps in the RCP, continued the shopping credit caps and reasserted the 

Commission's determination of how best to protect the competitive market, stating: 

In order to protect marketers like WPS, the commission's order approving 
the rate-stabilization plan provided that any approved increases in 
FirstEnergy's generation rates for 2006 through 2008 would also increase 
"the avoidable costs (i.e.. shopping credits) [and] shopping credit caps." 
Rather than choosing to completely elmiinate shopping-credit caps, the 
commission decided that adjusting the caps to reflect any future increases 
in FirstEnergy's generation rates better protected the competitive market. 
Again, decisions on the level of shopping incentives are within the 
discretion of the commission. ̂ ^ (Emphasis supplied.) 

FirstEnergy unilaterally has forced the extension of the RSP/RCP SSO, and the 

Commission has approved an adjustment (increase) to generation rates that is now being 

recovered fix)m customers. The controlling RSP/RCP SSO provides a specific mechanism to 

increase the shopping credits and shopping credit caps in light of this approved adjustment. 

Failure to update the shopping credit and shopping credit cap provisions would be unlawful 

and unreasonable because this would be a failure by the Commission to continue the Plan, as 

designed, approved, affirmed, and intended to be carried out. In essence, failure to adjust the 

shopping credit would force shopping customers to subsidize FirstEnergy's cost of fuel. 

3. The shopping credit and shopping credit cap provisions should be updated to 
reflect the current 6.98 cents per kWh generation charge. 

The Commission in its January 14,2009 Finding and Order approved the Rider FUEL to 

the extent it recovers the "actual, reasonable, and pmdently incurred purchased power costs set 

forth in Column G of Attachment C to the application.. ."̂ ^ While the Commission determmed 

that it would review the pmdency of these purchased power costs, it is currently allowing 

^̂  See Elyria Foundry v. PUCO (2007), 114 Ohio St.3d 305,2007 Ohio 4164, at 320-321. 

46 See Case No. 09-21-EL-ATA et al. (Jan. 14,2009), Finding and Order at 6. 
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FirstEnergy to recover at least the full 6.98 cents per kWh that FirstEnergy is paying pursuant to 

the RFP CBP.^' The Large-Scale Govemmentai Aggregations respectfully assert that tiie 

appropriate update of the shopping credit and credit cap provisions should include at least this 

full 6.98 cents per kWh being recovered by FirstEnergy. 

B. The Order is unreasonable and unlawful in its application of R,C, § 
4928.143(C)(2)(b) because it fails to appropriately continue the provisions, terms, 
and conditions of the previous RSP/RCP SSO, which necessitates updating the 
notice requirements to reflect the continuation of the Plan past December 31,2008 
and to allow the Large-Scale Govemmentai Aggregations to immediately commence 
taidng competitive, firm, full-requirements, third-party generation supply, 
considering that FirstEnergy no longer retains any POLR risk after January 1, 
2009. 

1. The shopping notice provisions are unworkable and inapplicable as currently 
set forth in the RSP/RCP SSO and must be updated to continue the ability to 
shop under the plan after January 1,2009. 

The Commissions' Findings of Fact and Conclusions of Law in it RSP decision 

determined that "[a] properly structured RSP can provide stable rates through 2008, fulfill the 

requirements of Section 4928.14, Revised Code, and continue to foster the development of a 

competitive market."^^ Without addressing the success of the RSP as incorporated into the RCP 

at continuing to develop a competitive market prior to December 31,2008, the notice and 

enhanced shopping credit provisions must be updated by the Commission for shopping to 

continue at all after January 1,2009 pursuant to the RSP/RCP SSO's terms. 

Returning to the revised RSP proposed in the Rebuttal Testimony of Anthony J. 

Alexander, the RSP, as eventually approved and incorporated into the RCP, sets forth specified 

shopping options available to customers to take advantage of an enhanced shopping credit 

"*' See Case No. 09-21-EL-ATA et al (Jan. 14,2009), Finding and Order at 7. 

'** See Case No. 03-2144-EL-ATA (June 9.2004), Opinion and Order, at 49. 
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including "littie g" and a percentage of up to 100% of RSCs."*̂  These options, set forth in 

Section II, Paragraph (2.)(b)(l)-(2) were as follows: 

(B) Commencing with us^e as of January 1,2006 and while this Plan is 
in effect through December 31,2008, shopping customers for each 
Company shall receive a credit equal to their generation charge as defined 
in Paragraph 1 of this Section. In addition, if government aggregators or 
commercial/industrial customers enter into a firm generation service 
electric contracts), i.e., satisfying the full capacity, energy and 
transmission reqmrements associated with such customer loads and with a 
credit worthy supplier, for a binding term 

(i) commencing January 1,2006 through December 31,2008, 
and sufficient evidence of such contract(s) is provided to 
the Company prior to December 31,2004, or 

(ii) commencing January 1,2007 through December 31,2008 
and such notice is provided prior to December 31,2005, or 

(iii) commencing January 1,2008 through December 31,2008 
and such notice is provided prior to December 31,2006, 

then such government aggregators and/or commercial/industrial customers 
shall be entitled to increase the credit by selecting at the time of the 
applicable contract notice set forth above either the credit set forth in 
Paragraph 2(b)(1) or 2(b)(2) of this Section for the entire period of the 
contract and for aggregators all customers within the aggregated group 
shall be imder the same credit election 

(1) The credit shall be increased to include the following 
percentages of the RSC in effect as of January 1,2006 as to 
those customers 

-65% during the period January 1,2006 through December 
31,2006; 

-75% during the period January 1,2007 through December 
31,2007; and 

-85% during the period January 1,2008 through December 
31,2008... 

(2) The credits shall be increased to include 100% of the RSC in 
effect as of January 1,2006, provided that if for any reason 
customers within the aggregation group or such 
commercial/industrial customers retum to the Company for 
generation service during the term of such contracts), except 

49 See Case No. 03-2144-EL-ATA (Feb. 24,2004), Rebuttal Testimony of Anthony J. Alexander. 
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customers that elect to opt out of an aggregation program 
pursuant to Section 4928.20(D) O.R.C., tiie Company 
notwithstanding any other provision hereof, will charge such 
returning customers the then current market price for 
electricity ^̂  (Emphasis supplied.) 

Clearly, no option extends past December 31,2008. Further, no option contemplates a three-

month extension of the RCP/RSP SSO. Similarly, no option contemplates the continuation of 

RSCs themselves past December 31,2008, especially in a situation where the FirstEnergy 

utilities have shifted shoppmg and other POLR risk onto their generation suppliers selected in 

theu* own procurement process. Since all parties presumed that FirstEnergy would comply with 

the Commission's application of S.B. 221, the earliest that any party could have known they 

would need to notify FirstEnergy of their intent to take competitive third-party supply pursuant 

to an RSP/RCP SSO was December 22,2008, with an actual Commission Order directing the 

RSP/RCP SSO to continue coming out as recentiy as January 7,2009. 

Clearly it is now absolutely necessary for the Commission to update these shopping 

provisions to reflect the current circumstances of the continuation of these provisions of the 

RSP/RCP SSO. Failure to do so would be unjust and unreasonable as shopping by the Large-

Scale Govemmentai Aggregations would be impossible. 

2. FirstEnergy has already made its own updates to the RSP/RCP SSO thereby 
eliminating any potential harm resulting from updating the notice provisions 
to allow for customer shopping. 

FurstEnergy's actions since December 19,2008 have already resulted in material 

modifications of the RSP/RCP SSO as initially proposed by FirstEnergy and as approved by the 

Commission and incorporated into the RCP SSO. AVhile FirstEnergy may have asserted dire 

financial consequences as the basis for its actions, these actions were self-interested and brought 

*̂* See Case No. 03-2144-EL-ATA (Feb. 24,2004), Rebuttal Testimony of Anthony J. Alexander, Revised Plan, at 6-
8. 
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about by FirstEnergy's own profit-driven decision to reject the Commission's just and reasonable 

Order authorizing the Companies' ESP. 

First, FirstEnergy, through its imapproved and unilateral implementation of the RFP 

CBP, has shifted the shopping and other risks associated with serving as the provider of last 

resort to FirstEnergy Solutions ("FES") and the other undisclosed suppliers. Integral to the 

RSP/RCP SSO, the Commission approved the Plan as an appropriate balance of 

compensation for the risk retamed by FirstEnergy, and customers have been and now 

continue to richly compensate Fu-stEnergy through the RSCs for retaining this risk.^* 

As specifically stated in Section II, Paragraph (3) of the Revised RSP Plan, 

3. In exchange for the payment of the RSC and the other provisions 
hereof, the Companies shall: 

(a) provide the price and rate discounts herein proposed; 

(b) provide price certainty and supply assurances over an 
extended period of time; 

(c) bear the risks, costs and assume the volatility associated 
with rate and price certainty during the period of this Plan: 
and serve as the provider of last resort for customers. 
(Emphasis supplied.)̂ ^ 

As noted above, the terms of the RFP CBP state that the bidding generation suppliers are now 

responsible for the "r/̂ e uncertainties associated with providing the wholesale energy needed to 

serve the FirstEnergy Ohio Utilities SSO Load. "̂ ^ 

In conjunction with this first self-serving modification, FirstEnergy has also 

advantageously ignored a second provision under its approved RSP Plan to which FirstEnergy 

*̂ See Case No. 03-2144-EL-ATA (Aug. 4,2004), Entry on Rehearing, at 3. 

^̂  See Case No. 03-2144-EL-ATA (Feb. 24,2004), Rebuttal Testimony of Anthony J. Alexander, Revised Plan, at 9. 

'̂ See FirstEnergy Ohio RFP Frequently Asked Questions - General GEN017,26-Dec.-08. 
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expressly obligated the Companies and their affiliate, FES. Specifically, in order to maintain the 

balance of rate certamty, financial stability of the operating companies, and continued 

development of competitive markets, FirstEnergy agreed under Section I, Paragraph (5)(e) that 

(e) The Companies will make changes in the affiliated contract for • 
generation service to reflect the above provisions or any other 
change to make such contract consistent with the terms of this 
Plan, including the extension thereof (Emphasis supplied.)̂ "* 

Since FirstEnergy determmed it pmdent to continue the RSP/RCP SSO instead of accepting the 

Commission's Order authorizing its ESP, shouldn't the Companies and their affiliate have been 

required to continue their current affiliate contract pursuant to the terms of the RSP/RCP SSO as 

opposed to commencing an RFP CBP? Clearly, another contract was possible as the Companies' 

determined as of July 31,2008 that "Integral to the design of [FirstEnergy's ESP] Plan is an 

arrangement with FirstEnergy Solutions for Generation Supply."^^ Instead, they unilaterally 

implemented a RFP CBP process that shifted the POLR risk they contmue to be compensated for 

to their suppliers, and are now recovering such generation charge adjustments through Rider 

FUEL. 

While these unilateral updates were for the benefit of FirstEnergy and its affiliates, they 

should also have a silver lining for the Large-Scale Govemmentai Aggregations and, perhaps, 

other parties intent on shopping during the current period of regulatory limbo. The justifications 

for the extensive notice requirements incorporated into the RSP/RCP SSO have disappeared as 

of January 1,2009 because FirstEnergy no longer retains any shopping risk for the three-month 

term of the current or arry potential future RFP CBPs. Under the RSP/RCP SSO, prior to the 

Companies' unilateral updates, the Commission found that "Applicants should be allowed to 

*̂ See Case No. 03-2144-EL-ATA (Feb. 24,2004), Rebuttal Testimony of Anthony J. Alexander, Revised Plan, at 4. 

55 See Case No. 08-935-EL-SSO (July 31,2008), Electric Security Plan Application, at 7. 
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properly manage then: risk..." Under the RFP CBP, FirstEnergy no longer retains the risks 

subsumed within its prior procurement strategy, and the CBP RFP auction wiimers are now the 

parties contractually obligated to either reap the benefits of the RFP CBP auction or bear the lost 

opportunities if they arise.̂ ^ The Large-Scale Govemmentai* Aggregations assert that these 

changes in circumstances need to be considered by the Commission in its update of the shopping 

notice provisions to continue those provisions after January 1,2009. 

3. The Commission should update the notice provisions of the RSP/RCP SSO to 
allow shopping to commence during FirstEnergy^s current or future RFP 
CBP auction procurements until FirstEnergy proposes another SSO 
pursuant to R.C. §§ 4928.142 or 4928.143 as required by S.B. 221. 

As discussed above, shopping is simply impossible without the Commission updatmg the 

notice provisions of the RSP/RCP SSO, a "status quo" that greatly benefits FirstEnergy to the 

detriment of any further development of the competitive market. This result is completely 

inconsistent with the Commission's commendable efforts in its December 19,2008 Opinion and 

Order to remove the substantial barriers to competition erected by FirstEnergy in its ESP 

application. The Large-Scale Govemmentai Aggregations would submit that a reasonable 

update of these notice provisions would provide for 30-days' notice to the Companies. The 

Commission should also consider whether it is appropriate to adjust the percentage or RSC 

available under Option (1) above to reflect the short term of the current and any future three-

month RFPs. Option (2) should remain untouched to allow customers to avoid 100% of RTCs if 

they agree not to retum during the duration of the Plan or subject customers to market. 

Further, NOPEC would note that FirstEnergy has been on notice that NOPEC intends to 

enter into a firm, fidl-requirements power supply agreement with FPLE since NOPEC's Letter of 

Intent ("LOI") with FPLE was entered into the record in this case on September 29,2008 as an 

56 See Case No. 03-2144-EL-ATA (June 9.2004), Opinion and Order, at 36. 
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attachment to the testimony of FPLE witness Robert M. Garvin.̂ '' While NOPEC will certainly 

provide formal notice to the Companies as directed by the Commission pursuant to any Entry on 

Rehearing of this matter, NOPEC asserts that this constractive notice should be taken into 

account by the Commission in its-decision as it was presumably taken into account by the 

bidders in tiie RFP CBP. 

C. The Order is unreasonable and unlawful because the Commission failed to assert its 
authority under R.C. § 4928.141 thereby requiring the FirstEnergy Companies to 
fde a new SSO pursuant to R.C. §§ 4928.142 or 4928.143 as is necessary to retum 
these Companies to lawful compliance with Am. Sub. Senate Bill 221. 

On December 22,2008, FirstEnergy determined it to be in its own self interest to exercise 

its right pursuant to R.C. 4928.143(C)(2)(b) to withdraw and thereby terminate the Companies' 

applications for an ESP. As the Commission previously rejected FurstEnergy's MRO 

application, as filed, FirstEnergy has been operating outside the regtilatory scheme of S.B. 221 

since then. As discussed above, it is unclear whether or when FirstEnergy will retum to the 

newly enacted regulatory scheme by submitting a new application pursuant to R.C. §§ 4928.142 

or 4928.143. FirstEnergy has publicly asserted that the Companies are prepared to commence 

another RFP CBP process "to meet customer supply needs beyond March 31,2009."^^ Eitiier as 

posturing or sincere belief, FirstEnergy is acting as if they have no duty to retum to the 

regulatory scheme established by S.B. 221. However, to the contrary, the Large-Scale 

Govemmentai Aggregations believe and hereby assert that R.C. § 4928.141(A), combined with 

the Coimnission's supervisory authority as a administrative agency required to carry out its 

regulatory scheme provides the Commission with the autiiority to direct the Companies to file a 

" See Case No. 08-935-EL-SSO (Sept. 29,2008), Direct Testimony of Robert M. Garvin on behalf of FPL Energy, 
Attachment A. 

'* See FirstEnergy Press Release, Competitive Bidding Process to Begin for FirstEnergy Ohio Utilities To Procure 
Electric Generation Supply, Dec. 22,2008 
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new application under R.C. §§ 4928.142 or 4928.143. Failure by the Commission to do so 

would be unlawful and unreasonable. 

Section 4928,141(A) of the Revised Code provides 

(A) Beginning January L 2009, an electric distribution utility shall provide 
consumers, on a comparable and nondiscriminatory basis within its 
certified territory, a standard service offer of all competitive retail electric 
services necessary to maintain essential electric service to consumers, 
including a firm supply of electric generation service. To that end, the 
electric distribution utility shall apply to the public utilities commission to 
establish the standard service offer in accordance with section 4928.142 or 
4928.143 of the Revised Code and, at its discretion, may apply 
shnultaneously under both sections, except that the utility's first standard 
service offer application at minimum shall include a filing under section 
4928.143 of the Revised Code. Only a standard service offer authorized in 
accordance with section 4928.142 or 4928.143 of the Revised Code, shall 
serve as the utility's standard service offer for the purpose of compliance 
with this section: and that standard service offer shall serve as the utility's 
default standard service offer for the purpose of section 4928.14 of the 
Revised Code. Notwithstandmg the foregoing provision, the rate plan of 
an electric distribution utility shall continue for the purpose of the utility's 
compliance with this division until a standard service offer is first 
authorized under section 4928.142 or 4928.143 of the Revised Code, and, 
as applicable, pursuant to division (D) of section 4928.143 of the Revised 
Code, any rate plan that extends beyond December 31,2008, shall 
continue to be in effect for the subject electric distribution utility for the 
duration of the plan's term. A standard service offer under section 
4928.142 or 4928.143 of the Revised Code shall exclude any previously 
authorized allowances for transition costs, with such exclusion being 
effective on and after the date that the allowance is scheduled to end under 
tiie utility's rate plan. (Emphasis supplied.) 

This section is the keystone provision of S.B. 22rs regulatory scheme. It provides tiiat 

beginning January 1,2009, the electric distribution utilities shall provide customers with a new 

SSO pursuant to R.C. §§ 4928.142 or 4928.143, and, importantly, after January 1,2009, 

Only a standard service offer authorized in accordance with section 
4928.142 or 4928.143 of the Revised Code, shall serve as the utility's 
standard service offer for the purpose of compliance with this section; and 
that standard service offer shall serve as the utility's default standard 
service offer for the purpose of section 4928.14 of the Revised Code. ̂ ^ 

^̂  See R.C.§ 4928.141(A). 
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As recentiy noted by the United States Supreme Court, the use of the word "shall" in a statute 

imposes "discretionless obligations" and "generally indicates a command that admits no 

discretion on the part of the person instmcted to carry out the directive.̂ " Ohio Revised Code 

Section 4928.141(A) establishes a discretionless obligation on the distribution utilities in the 

state to provide a SSO pursuant to eitiier R.C. §§4928.142 or 4928.143 after January 1,2009. 

The language of this statute does not contemplate the perceived regulatory gap currently being 

exploited by FirstEnergy for profit. While it was within the Companies' statutory authority to 

witiidraw tiieir ESP pursuant to R.C. § 4928.142(C)(2)(b) on December 22,2008, now tiiat 

January 1,2009 has come and gone, FirstEnergy is not in compliance with Ohio law. 

FirstEnergy must comply with R.C. 4928.141(A) and file a new SSO pursuant to R.C. §§ 

4928.142 or R.C. 4928.143. 

To carry out its regulatory scheme, the Commission has the authority to direct the 

Companies to retum to the statutory scheme established by S.B. 221. As expressed by the Ohio 

Supreme Court, the General Assembly has vested the Commission with the "duty and autiiority 

to enforce the competition-encouraging statutory scheme established in S.B. 3" and now the duty 

and authority to enforce S.B. 221.** The obligation on the Companies under R.C. 4928.141(A) 

is clear. As it is not clear that FirstEnergy will act of its own accord, the Commission must now 

direct FirstEnergy to act. Fmlure to do so would be unlawful and unreasonable and contrary to 

the public interest. 

^SeeNat'lAss'n of Home Builders v. Defenders of Wildlife, 127 S. Ct. 2518,2531-2532 (U.S. 2007); citing Lopez 
V. Davis, 531 U.S. 230, 241. 121 S. Ct. 714, 148 L. Ed. 2d 635 (2001); Lexecon Inc. v. Milberg Weiss Bershad 
Hynes & Lerach, 523 U.S. 26, 35,118 S. Cx. 956,140 L. Ed. 2d 62 (1998); Association of Civil Technicians v. 
FLRA, 306 U.S. App. D.C. 68,22 F.3d 1150,1153 (CADC 1994). 

" Ohio Consumers' Counsel v. PUC (2006), 111 Ohio St3d 300,311 2006 Ohio 5789 citing Migden^Ostrander v. 
Pub. Util Comm. (2004), 102 Ohio St.3d 451,2004 Ohio 3924, 812 N.E.2d 955, at P23. 
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The Large-Scale Govemmentai Aggregations therefore request the Commission direct 

the Companies to file a new application pursuant to R.C. §§ 4928.142 or 4928.143 by February 

1,2009 or such date as the Commission determines appropriate and within the public's interest. 

Further, the Large-Scale Govemmentai Aggregations also request the Commission direct the 

next SSO filed pursuant to S.B. 221 to reflect the Commission's December 19,2008 Order in 

Case No. 08-935-EL-SSO and/or November 25,2008 Order m Case No. 08-936-EL-SSO. 

D. The Commission should grant the Large-Scale Govemmentai Aggregations' request 
for an expedited entry on rehearing. 

As set forth above, updates to the provisions, terms, and conditions of the RSP/RCP SSO 

are clearly necessary for shopping to be at all feasible during the current regulatory predicament 

initiated by FirstEnergy. Every day that these issues are not addressed is another day that 

FirstEnergy controls the ongoing regulatory process and ensures its deregulated monopoly 

"status quo", with zero shopping. As asserted in our joint Brief and Reply Brief prior to the 

Commission's December 19,2008 ESP Order, the Large-Scale Govemmentai Aggregations are 

ready, willing and able to provide materially lower prices to customers. In today's economy, 

precluding the Large-Scale Govemmentai Aggregations' customers from taking advantage of 

cost savings available through shopping, as expressly contemplated by the RSP/RCP SSO, 

should be viewed as creating equivalent dire financial consequences to NOPEC's and NOAC's 

customers as were asserted by the Companies on Friday, January 9,2009. The Large-Scale 

Govemmentai Aggregations hereby request any responsive memorandum be filed by no later 

than January 26,2009. An Entry on Rehearing by the Commission granting the relief requested 

above by Febmary 4,2009 should allow the Large-Scale Govemmentai Aggregations, and 

specifically NOPEC, to: 
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1. immediately finalize a firm, full-requirements power supply agreement with 
FPLE resulting in material savings to NOPEC's nearly 600,000 customers in the 
OE and CEI service territories; 

2. commence the statutory opt-out notice process to emoll all eligible customers 
piu^uant to R.C. § 4928.20(D) and the Commission's Rules; and 

3. provide notice to FirstEnergy of NOPEC's intention to take alternative generation 
supply from FPLE for service to commence on or about April 15,2009. 

IV. CONCLUSION 

WHEREFORE, the Large-Scale Govemmentai Aggregations respectfully request the 

Commission comply with the mandates and advance the policies of S.B. 221, and order the 

necessary and appropriate updates to the RSP/RCP SSO proposed above. 

Respectfully submitted. 

^ / ^ ^ ^ > / yiUS>-
Glenn S. Krassen ^ f P4C0^^{^^ 
BRICKER & ECKLER LLP 
1375 East Nintii Street, Suite 1500 
Cleveland, Ohio 44114 
Ph: (216)523-5405 
Fax:(216)523-7071 
gkrassen@bricker.com 

E. Brett Breitschwerdt 
BRICKER & ECKLER LLP 
100 Soutii Third Street 
Columbus, Ohio 43215-4291 
Ph: (614)227-2300 
Fax:(614)227-2390 
bbreitschwerdt@bricker.com 

Attomeys for Northeast Ohio 
Public Energy Council 

Respectfully submitted, 

Lance M. Keiffer ^ " p ^ ^ n ^ J , 
Lucas County Asst. Prosecuting Attomey 
711 Adams Street, 2°** Floor 
Toledo, Ohio 43624-1680 
Ph: (419)213-4596 
Fax: ( 
Ikeiffer@colucas.oh.us 

Leslie A. Kovacik 
CityofToledo/NOAC 
420 Madison Avenue, Fourth Floor 
Toledo, OH 43604 
Ph: (419)245-1893 
Fax: 
Leslie.kovacik@toledo.oh.gov 

Attomeys for Northwest Ohio 
Aggregation Coalition 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Application for Rehearing and Request for 

Expedited Ruling of The Northeast Ohio Public Energy Council and Northwest Ohio Aggregation 

Coalition was served upon the following parties of record this 22nd day of January 2009, via 

electronic transmission, hand-delivery or first class mail, postage prepaid. 

E. Brett Breitschwerdt 

James W. Burk, Counsel of Record 
Arthur Korkosz, Senior Attomey 
Mark A. Hayden, Attorney 
Ebony L. Miller, Attomey 
FirstEnergy Service Company 
76 Soutii Main Street 
Akron, OH 44308 

On Behalf of The Cleveland Electric 
Illuminating Company, Ohio Edison Company 
and The Toledo Edison Company 

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 

On Behalf of Ohio Energy Group 

Samuel C. Randazzo 
Lisa G. McAlister 
Daniel J. Neilsen 
Joseph Clark 
McNees, Wallace & Nurick 
21 East State Street, 17*̂  Floor 
Columbus, OH 43215 

On Behalf of Industrial Energy Users - Ohio 

Janine L. Migden-Ostrander 
Consumers* Counsel 
Jeffrey L. Small, Counsel of Record 
Jacqueline Lake Roberts 
Richard C. Reese 
Gregory J. Poulos 
Assistant Consumers' Counsel 
Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, OH 43215-3485 

On Behalf of Office of the Ohio Consumers* 
Counsel 

John W. Bentine 
Mark S. Yurick 
Matthew S. White 
Chester, Willcox & Saxbe LLP 
65 East State Street, Suite 1000 
Columbus, OH 43215-4213 

On Behalf of The ICrager Co. 

Earth E. Royer, Counsel of Record 
Bell&RoyerCo.LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Nolan Moser 
Air & Energy Program Manager 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 
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Trent A. Dougherty 
Staff Attomey 
The Ohio Environmental Coimcil 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 

On Behalf of The Ohio Enviromnental 
Council 

David C. Rinebolt, Trial Attomey 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
PO Box 1793 
Findlay, OH 45839-1793 

On Behalf of Ohio Partners for Affordable 
Energy 

John W. Bentine, Counsel of Record 
Mark S. Yurick 
Chester, Willcox & Saxbe LLP 
65 East State Stt:eet, Suite 
1000 Columbus, OH 43215-4213 

Garrett A. Stone 
Michael K. Lavanga 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Stieet, NW 
8tii Floor, West Tower 
Washington, DC 20007 

On Behalf of Nucor Steel Marion, Inc. 

Leslie A. Kovacik, Lead Counsel for NOAC 
Coimsel for Toledo 
420 Madison Avenue, Suite 100 
Toledo, OH 43604-1219 

Lance M. Keiffer, Lead Counsel for NOAC 
Assistant Prosecuting Attomey 
Counsel for Lucas County 
711 Adams Street, 2nd Floor 
Toledo, OH 43624-1680 

Sheilah H. McAdams, Law Director 
Counsel for Maumee 
Marsh & McAdams 
204 West Wayne Street 
Maumee, OH 43537 

Brian J. Ballenger, Law Director 
Counsel for Northwood 
Ballenger & Moore 
3401 Woodville Road, Suite C 
Northwood, OH 43619 

Paul S. Goldberg, Law Director 
Counsel for Oregon 
6800 W. Central Avenue 
Toledo. OH 43617-1135 

James E. Moan, Law Director 
Counsel for Sylvania 
4930 Holland-Sylvania Road 
Sylvania, OH 43560 

Paul Skaff, Asst. Village Solicitor 
Counsel for Holland 
353 Elm Street 
Perrysburg, OH 43551 

Thomas R. Hays, Solicitor 
Counsel for Lake Township 
3315 Centennial Road, Suite A-2 
Sylvania. OH 43560 

On Behalf of Northwest Ohio Aggregation 
Coalition ('TSTOAC") 

M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street, P.O. Box 1008 
Columbus, OH 43216-1008 

Cynthia A. Fonner 
Constellation Energy Crroup, Inc. 
50 West Washington Blvd., Suite 300 
Chicago, IL 60661 

David I. Fein 
VP, Energy Policy—^Midwest 
Constellation Energy Group, Inc. 
550 West Washington Blvd., Suite 300 
Chicago, IL 60661 

On Behalf of Constellation NewEnergy, Inc. and 
Constellation Energy Commodities 
Group, Inc. 

2870545v2 



M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater. Seymour and Pease LLP 
52 East Gay Street, P.O. Box 1008 
Columbus, OH 43216-1008 

On Behalf of Direct Energy Services, LLC, 
The National Energy Marketers and Integrys 
Energy Services, LLC 

Craig G. Goodman 
President 
National Energy Marketers Association 
3333 K Street, N.W., Suite 110 
Washmgton, DC 20007 

On Behalf of the National Energy Marketers 
("NEM") 

Bobby Singh 
Integrys Energy Services, Inc. 
300 West Wilson Bride Road, Suite 350 
Worthington, OH 43085 

On Behalf of Integrys Energy Services, Inc. 

Barth E. Royer Bell & Royer Co., LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Gary A. Jeffries 
Senior Counsel 
Dommion Resources Services, Inc. 
501 Martindale Street, Suite 400 
Pittsburgh, PA 15212-5817 

On Behalf of Dominion Retail, Inc. 

Richard L. Sites 
General Counsel & Senior Director of 
Healtii Policy 
Ohio Hospital Association 
155 East Broad Street, I5tii Floor 
Columbus, OH 43215-3620 

Henry W. Eckhart 
SOW. Broad Street, #2117 
Columbus, OH 43215 

On Behalf of The Sierra Club and The National 
Resources Defense Council ('T^RDC") 

Sean W. Vollman 
David A. Muntean 
Assistant Duectors of Law 
City of Akron 
161 S. High Street, Suite 202 
Akron, OH 44308 

On Behalf of The City of Akron 

Joseph P. Meissner 
The Legal Aid Society of Cleveland 
1223 West 6tii Street 
Cleveland. OH 44113 

On Behalf of The Neighborhood Environmental 
Coalition, Consumers for Fair Utility Rates, 
United Clevelanders Against Poverty, Cleveland 
Housing Network and The Empowerment Center 
of Greater Cleveland ("Citizens Coalition") 

Langdon D. Bell Bell & Royer Co., LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Kevin Schmidt 
The Ohio Manufacturers' Association 
33 North High Street 
Columbus, OH 43215-3005 

On Behalf of The Ohio Manufacturers' 
Association ("OMA") 

Glenn S. Kmssen 
Bricker & Eckler LLP 
1375 East Nintii Stteet, Suite 1500 
Cleveland, OH 44114 
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Bricker & Eckler LLP 
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Council ("Schools") 
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Chief Legal Counsel 
Ohio Farm Bureau Federation 
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Federation ("OFBF") 

Robert J. Triozzi, Director of Law 
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601 Lakeside Avenue, Room 106 
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Christopher L Miller 
Andrew T. Porter 
Schottenstein Zox & Dunn Co., LPA 
250 West Street 
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Dane Stinson 
Bailey Cavalieri LLC 
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10 West Broad Street, Suite 2100 
Columbus, OH 43215 

F. Mitchell Dutton 
Senior Attomey 
FPL Energy Power Marketing, Inc. 
700 Universe Boulevard 
CTR/JB 
Juno Beach, FL 33408 

On Behalf of FPL Energy Power Marketing, 
Inc. ("PM") and GEXA Energy holdings, 
LLC ("GEXA") (collectively "PMI/GEXA") 

Theodore S. Robinson 
Citizen Power 
2121 Murray Avenue 
Pittsburgh, PA 15217 

On Behalf of Citizen Power, Inc. 

Damon E. Xenopoulos 
Brickfield, Birchette, Ritts & Stone, PC 
1025 Thomas Jefferson Stt̂ eet, NW 
Eighth Floor, Wets Tower 
Washington, DC 20007 

On Behalf of OmniSource Corporation 

Craig I. Smitii 
2824 Coventty Road 
Cleveland, OH 44120 

On Behalf of Materials Science Corporation 

Steve Millard 
President and Executive Director 
The Council on Small Enterprises 
The Higbee Building 
100 Public Square, Suite 201 
Cleveland, OH 44113 

Nicholas C. York 
Eric D. Weldele 
Tucker Ellis & West LLP 
1225 Huntington Center 
41 Soutii High Street 
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On Behalf of Council of Smaller enterprises 

Sally W.BIoomfield 
Terrence O'Donnell 
Bricker & Eckler LLP 
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On Behalf of American Wind Energy Association, 
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Douglas M. Mancino 
McDermott Will & Emery LLP 
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