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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of 
Ohio Edison Company, The 
Cleveland Electric Illuminating 
Company and The Toledo Edison 
Company for Authority to Establish a 
Standard Service Offer Pursuant to 
Section 4928.143, Revised Code in the 
Form of an Electric Security Plan 

Case No. 08- 935-EL-SSO 
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THE KROGER CO.'S RESPONSE TO THE APPLICATION FOR REHEARING 
OF OHIO EDISON COMPANY, THE CLEVELAND ELECTRIC 

ILLUMINATING COMPANY, AND THE TOLEDO EDISON COMPANY AND 
REQUEST FOR EXPEDITED RULING 

Pursuant to Ohio Administrative Code ("O.A.C") 4901-1-35(3), The Kroger Co. 

files this response to The Application for Rehearing of Ohio Edison Company ("OE"), 

The Cleveland Electric Illuminating Company ("CEI"), and The Toledo Edison Company 

("TE") (collectively "FirstEnergy") and Request for Expedited Ruling ("Application for 

Rehearing"). 

I. INTRODUCTION 

FirstEnergy's Application for Rehearing arises from its withdrawal of its 

application to establish an Electric Security Plan ("ESP") in the above captioned 

proceeding ("ESP Withdrawal") on December 22, 2008. Upon FirstEnergy's ESP 

Withdrawal, the Public Utilities Commission of Ohio ("Commission") issued a Finding 

and Order which required that FirstEnergy continue its current standard service offer 
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("SSO") and ordered that the regulatory transition charge ("RTC") which expired on 

December 31, 2008 on its own terms under OE's and TE's SSO, be excluded from OE 

and TE rate schedules after December 31, 2008 ("Commission Order"). 

On January 9, 2009, FirstEnergy submitted its Application for Rehearing arguing 

that the Commission Order was unreasonable and unlawful. On January 12, 2009, The 

Kroger Co. submitted a preliminary response to the Application for Rehearing, objecting 

to the improper procedure by which FirstEnergy requested expedited ruling. On January 

13, 2009, the Ohio Consumer and Environmental Advocates ("OCEA") submitted a 

response requesting that the Commission deny FirstEnergy's Application for Rehearing 

("OCEA Response"). The Kroger Co. now submits this response also asking the 

Commission to deny FirstEnergy's Application for Rehearing. 

FirstEnergy argues two main points in its Application for Rehearing; (I) that the 

Commission unlawfully and um-easonably excluded the RTC Rider in the SSO authorized 

by the Commission Order in the TE and OE service territory after December 31, 2008, 

and (2) that the Commission unreasonably and unlawfully did not include a provision to 

allow FirstEnergy to recover the costs of purchased power after December 31, 2008. In 

light of the Commission's recent Finding and Order in PUCO Case No. 09-0021-EL-

ATA allowing FirstEnergy to recover the cost of purchased power from December 31, 

2008 through March 31, 2009 by the implementation of Rider FUEL, FirstEnergy's 

arguments on its second point are moot. 

The Kroger Co. disagrees with the Commission's decision to allow FirstEnergy to 

recover the costs of purchased power through Rider FUEL; after all purchase power is 

not fuel. However, The Kroger Co. will not address the issue of recovering power 



purchase costs at length, because this issue will be adjudicated in PUCO Case No. 09-

0021-EL-ATA. Instead, The Kroger Co. will focus this brief on the Commission's 

proper exclusion of the RTC charges that expired on December 31, 2008. 

The Kroger Co. notes its general support of the arguments made in the OCEA 

Response. Failure of The Kroger Co. to comment on certain points made in 

FirstEnergy's Application for Rehearing does not indicate support of those points. 

II. ARGUMENT 

O.A.C. 4901-l-35(A) requires that "an application for rehearing must set forth the 

specific ground or grounds upon which the applicant considers the commission order to 

be um*easonable or unlawful." In its Application for Rehearing, FirstEnergy argues that 

the Commission Order unlawfully and um-easonably (I) violated Ohio Revised Code 

("R.C") 4928.141(A) by excluding RTC charges from its existing SSO, (2) wrongly 

interpreted R.C. 4928.143(C)(2)(b) to exclude RTC charges, and (3) relied on an 

incorrect premise that FirstEnergy's RTC charges were expressly terminated as to two 

FirstEnegy Companies. 

For the reasons more fully set forth below, FirstEnergy fails to adequately 

demonstrate that the Commission's Order was unreasonable or unlawful; therefore 

FirstEnergy's Application for Rehearing should be denied. 

A. The Commission Order Did Not Violate R.C. 4928.141(A). 

R.C. 4928.141(A) requires that: 

the rate plan of an electric distribution utility shall continue for the 
purpose of the utility's compliance with this division until a standard 



service offer is first authorized under secdon 4928.142 or 4928.143 of the 
Revised Code . A standard service offer under section 4928.142 or 
4928.143 of the Revised Code shall exclude any previously authorized 
allowances for transition costs,_with such exclusion being effective on and 
after the date that the allowance is scheduled to end under the utility's rate 
plan. 

4928.143(C)(2)(b) requires that: 

If the utility terminates an application pursuant to division (C)(2)(a) of 
this section or if the commission disapproves an application under 
division (C)(1) of this section, the commission shall issue such order as 
is necessary to continue the provisions, terms, and conditions of the 
utility's most recent standard service offer. 

After the Commission's modification and approval of FirstEnergy's ESP, FirstEnergy 

withdrew its ESP application. Subsequently, in accordance with R.C. 4928.143(C)(2)(b) 

the Commission ordered that FirstEnergy's current SSO would continue. The 

Commission also properly excluded previously authorized allowance of transition costs 

that were set to expire on December 31, 2008. 

R.C. 4928.141(A) is simply inapplicable. The Commission Order continuing 

FirstEnergy's cun*ent SSO is specifically permitted under R.C. 4928.143(C)(2)(b). Prior 

to FirstEnergy's withdrawal of its ESP application, the Commission authorized an ESP 

under section 4928.143 of the Ohio Revised Code. Once a SSO is "authorized" under 

R.C 4928.143, R.C. 4928.141(A) no longer applies. The "rate plan" only continues 

"until a standard service offer is first authorized." FirstEnergy's ESP was "authorized" 

on December 19, 2008. The fact that FirstEnergy withdrew its ESP application after it 

was "authorized" is irrelevant. The RTC Rider was clearly set to expire in the TE and 

' The RTC Rider in TE and OE service territory expired under TE and OE's current SSO after December 
31,2008. RCP Stipulation at p. 6 (September 9, 2005). 



OE service territory on December 31, 2008; therefore these transifion charges are not part 

of the "provisions, terms and conditions" of FirstEnergy's most recent SSO. 

Furthermore, FirstEnergy's most recent SSO is set forth in FirstEnergy's RCP, 

approved by the Commission in Case No. 05-1125-EL-ATA, et al., and incorporates 

provisions of the RSP approved in Case No. 03-2144-EL-ATA. The provisions of the 

RCP specifically provide that the RCP would end on December 31, 2008. Further, the 

RCP specifically provides that the RCTs for TE and OE will end on December 31, 2008. 

The RCTs must be terminated in accordance with the terms and conditions of the 

RCP. This is especially true since the purpose of the RCP was to adjust the RCT 

recovery provisions and the RCT date so that FirstEnergy fully recovered all amount 

previously authorized by the Commission. The authorized amounts have been fully 

recovered and there is no justifiable basis to allow FirstEnergy to double-recover through 

the continuation of the RCT charges in the OE and TE service territory into the future. 

B. The Commission Properly Applied R.C. 4928.143(C)(2)(B). 

In its Application for Rehearing, FirstEnergy argues that the Commission 

unlawfully and um-easonably interpreted R.C. 4928.143(C)(2)(B) to exclude RTC 

charges.^ FirstEnergy argues that R.C. 4928.143(C)(2)(B) requires the condnuadon of its 

current rate plan unfil an SSO is authorized under R.C 4928.142 or 4928.143. Further, 

FirstEnergy argues that "it is undisputed that the Companies' existing rate plan includes a 

rate component for regulatory transition charges.""^ 

^ FirstEnergy Application for Rehearing at p. 7. 
Md 



FirstEnergy's arguments are wrong for several reasons. It is }wt undisputed that 

FirstEnergy's rate plan includes transition charges, FirstEnergy's tariffs included RTC 

charges that were collectible until December 31, 2008. However, at the time FirstEnergy 

applied for rehearing on January 9, 2009, those RTC charges in the OE and TE service 

territory had expired by their own terms. Further, it is undisputed that OE and TE, 

through the RTC permitted through December 31, 2008, fully recovered all amounts 

upon which these charges were based. As the Commission Order notes, the RTC charges 

established in PUCO Case No. 05-1125-EL-ATA and 03-2144-EL-ATA expired 

December 31, 2008 for customers in the OE and TE service territory.'^ "Given that those 

authorized amounts have been fully recovered, there is no basis for continuing such 

charges."^ 

Simply because FirstEnergy failed to properly change its tariffs to reflect that 

RTC charges have expired, does not lead to the conclusion that the existing rate plan 

contains a rate component including RTCs. Therefore, in accordance with R.C 

4928.143(C)(2)(B), FirstEnergy's rate plan must confinue without the RTC charges that 

expired on December 31, 2008. The Commission did not unlawfully and unreasonably 

apply R.C 4928.143(C)(2)(B) to exclude transition charges, and thus no grounds for 

rehearing are warranted. 

C. The RTC Charges Were Expressly Set to Terminate on December 31, 2008. 

In its Application for Rehearing, FirstEnergy argues that the Commission 

unlawfully and um-easonably concluded that the RTC charges were expressly set to 

^ Commission Order paragraph 16 at p. 
^id. 



terminate on December 31, 2008. FirstEnergy ignores clear and unambiguous language 

in the Stipulafion entered into in PUCO Case No. 05-1125-EL-ATA. The RCP 

Stipulation specifically states that the RTC recovery period and the RTC rate level "will 

be adjusted so that full recovery of all amounts authorized by the Commission to be 

collected thi-ough the RTC rate components (RTC and extended RTC) will occur through 

usage as of December 31, 2008" for OE and TE, and through usage as of December 31, 

2010, for CEI.^ 

The plain language of the RCP Stipulation clearly states that RTC charges are set 

to expire December 31, 2008 for OE and TE. As noted above, it would be unlawful and 

umeasonable to allow more than "full recovery." The Commission lawfully and 

reasonably interpreted the plain language of the RCP Stipulation to conclude that RTC 

charges expired in the TE and OE service territories and thus FirstEnergy has not 

demonstrated grounds for rehearing. 

D. The Commission Has Not Unlawfully or Unreasonably Confiscated 

FirstEnergy's Property. 

FirstEnergy argues that due to the elimination of RTC charges and the 

Commissions failure to include a recovery mechanism for FirstEnergy's increased "fuel 

costs" in the Commission Order, FirstEnergy's rates are set so low that the Commission 

is illegally taking FirstEnergy's property under the Fifth Amendment of the Constitution. 

As noted above, the Commission has allowed FirstEnergy to increase rates to recover the 

cost of purchased power though Rider FUEL, so this argument moot. 

^ RCP stipulation at 6 (September 9, 2005). 
^ FirstEnergy Application for Rehearing at 17. 



Moreover, FirstEnergy argues that "without approving new rates reflecting the 

Companies' current costs and investments and without evidence that a rate reduction is 

necessary, the Commission has set rates so low as to confiscate the Companies' 

property." The flaw in this argument is that FirstEnergy has made no showing that its 

current costs and investments are not already being recovered in the Commission 

approved rates. 

The assertion by FirstEnergy that it is losing $2,000,000 cash per day is not 

adequate to show the Commission violated the Constitution by confiscating FirstEnergy's 

property. FirstEnergy does not explain how it is not recovering its costs. The fact that 

FirstEnergy may make more money through RTC charges if the Commission allowed 

FirstEnergy to charge RTCs long after FirstEnergy has "fully recovered" the amounts 

permitted under the RCP, is not enough to show that the Commission has unlawfully 

"confiscated" FirstEnergy's property. For these reasons, FirstEnergy has not established 

that the Commission unlawfully and um-easonable confiscated FirstEnergy's property and 

thus FirstEnergy's Application for Rehearing should be denied. 

Id. 



HI. CONCLUSION 

For the reasons set forth above, FirstEnergy has not shown the Commission Order 

was unlawful or um-easonable; therefore, the Commission must deny FirstEnergy's 

Application for Rehearing. 

Respectfully submitted, 
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