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THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of 
Ohio Edison Company, The 
Cleveland Electric Illuminating 
Company and The Toledo Edison 
Company for Authority to Establish a 
Standard Service Offer Pursuant to 
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Case No. 08- 935-EL-SSO 

THE KROGER CO.'S MEMORANDUM CONTRA THE MOTION OF OHIO 
EDISON COMPANY, THE CLEVELAND ELECTRIC ILLUMINATING 
COMPANY AND THE TOLEDO EDISON COMPANY TO STAY THE 

EFFECTIVE DATE OF THE COMMISSION ORDER OF JANUARY 7, 2009 
PENDING RESOLUTION OF APPEALS AND REQUEST FOR A RULING ON 

AN EXPEDITED BASIS 

L INTRODUCTION 

Pursuant to Ohio Administrative Code ("GAG") 490M-12(G), The Kroger Co. 

files this Memorandum Contra the Motion of Ghio Edison Company ("GE"), The 

Cleveland Electric Illuminating Company ("CEI") and The Toledo Edison Company 

("TE") (collectively "FirstEnergy") to Stay the Effective Date of the Commission Grder 

of January 7, 2009 Pending Resolution of Appeals and Request for a Ruling on an 

Expedited Basis ("FirstEnergy Motion to Stay"). 

Gn January 12, 2009 The Kroger Co. filed a preliminary response, objecting to 

the improper procedure by which FirstEnergy requested expedited ruling. Gn January 14, 

2009 the Public Utilities Commission of Ghio ("Commission") issued an order which 
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among other things, found that FirstEnergy's motions would be considered "in due 

course." Gn that same date, the Commission issued an Entry in PUCG Case No. 09-

0021-EL-ATA, allowing FirstEnergy to increase rates for electric service charged to 

customers by approximately 2 cents/ kWh in the GE service territory and 3 cents/ kWh in 

the TE and CEI service territory, through the implementation a fuel rider ("Rider 

FUEL"). The Kroger Co. now files this Memorandum Contra addressing other issues 

presented in FirstEnergy's Motion. 

Gn January 13, 2009, the Ohio Consumer and Environmental Advocates 

("GCEA") filed a Memorandum Contra the FirstEnergy Motion to Stay ("GCEA Memo 

Contra"). In the interest of brevity, The Kroger Co. does not address all of the issues in 

FirstEnergy's Motion to Stay. However, The Kroger Co. notes that it supports the 

positions taken in the GCEA Memo Contra. 

II. ARGUMENT 

In its Motion to Stay, FirstEnergy makes several arguments that the Commission 

should stay the effective date of its January 7, 2009 Grder ("Jan. 7 Grder"), which inter 

alia, suspended the Regulatory Transition Charge ("RTC") charged to customers in the 

GE and TE service territories. Particularly, FirstEnergy argued that a stay satisfies the 

"four-factor tesf which is required for a stay to be legally granted by the Commission. 

The four factors cited by FirstEnergy are: 

(a) Whether there has been a strong showing that movant is likely 
to prevail on the merits; 

(b) Whether the party seeking the stay has shown that it would 
suffer irreparable harm absent the stay; 



(c) Whether the stay would cause substantial harm to other parties; 
and 

(d) Where the public interest lies. ^ 

FirstEnergy also argued that as a practical matter, a stay of the Jan. 7 Grder is warranted. 

While FirstEnergy has stated the appropriate test to determine if a stay should be 

granted, as GCEA notes in its Memo Contra, FirstEnergy does not satisfy any of the 

factors in the four-factor test, much less all four of the factors. Further, there is no 

practical reason to stay the Jan. 7 Grder and subject FirstEnergy customers to pay RTC 

charges that were set to expire December 31, 2008. 

A. Practical Considerations Strongly Support Denying FirstEnergy's Motion to 

Stay. 

FirstEnergy argues that as a practical matter a stay should be granted, because 

implementing the Jan. 7 Grder will subject customers to "unnecessarily volatile rates." 

"Unnecessarily volatile" apparently refers to the elimination of the RTC rider, which 

results in lower rates for customers. The Kroger Co. has no doubt that customers will be 

able to overcome any disappointment over increased "volatility" if those customers are 

charged lower rates. Further, FirstEnergy showed no similar concern for the negative 

impact of rate volatility in its application to increase rates through implementation of 

Rider FUEL.^ 

'FirstEnergy Motion to Stay at p. 6. 
^ FirstEnergy Motion to Stay at p. 7. 
^ See the Commission's Finding and Order in PUCO Case No. 09-0021-EL-ATA (1/14/09) authorizing the 
implementation of Rider FUEL which increases customer charges by 2 cents/ kWh in the OE service 
territory and 3 cents/ kWh in the TE and CEI service territory. 



FirstEnergy also argues that a stay is justifiable because it would take substantial 

resources to implement "billing changes.""^ It is curious that FirstEnergy has no similar 

concerns about the cost of billing changes in implementing Rider FUEL. More 

importantly, if the Commission does not implement justifiable rate reductions on the 

basis of vague assertions that the costs of billing changes are too great, then rates would 

likely never change. Clearly the additional cost to change bills is not a sufficient 

justification to include otherwise improper RTC charges on customers' bills. 

The most important practical consideration, however, is that over this past year, 

FirstEnergy has generated record profits. This is in contrast to most of FirstEnergy's 

customers, who have had a rough year. It would be extremely impractical to subject 

customers to the "double whammy" of a massive rate increase through Rider FUEL and 

the continuation of the expired Rider RTC, just to allow FirstEnergy to continue its 

record profits. From a practical standpoint, the Commission must not grant a stay of its 

Jan. 7 Order and Rider RTC must not be continued. 

B. FirstEnergy is Not Likely to Succeed on the Merits. 

In its well reasoned Opinion and Order issued on January 7, 2009, the 

Commission listed the reasons why Rider RTC has lapsed. While The Kroger Co. does 

not intend to re-state the Commission's grounds for eliminating Rider RTC, it is highly 

unlikely that the Commission, or any other adjudicative body, will overturn the 

Commission's decision on this point. This is especially true considering, as noted above, 

it would be extremely impractical to reinstate Rider RTC since the Commission has 

already approved the implementation of Rider FUEL. 

•̂  Id. at 8. 



C. Customers Will Suffer Irreparable Harm if a Stay is Granted. 

FirstEnergy argues that if a stay is not granted the Commission will be 

"wrongfully depriving the Companies of hundreds of millions of dollars for operating 

expenses, especially in the face of economy-wide liquidity issues."^ Further, FirstEnergy 

argues that customers will suffer no harm because if it is later determined that RTC 

charges were v^ongflilly or over-collected, the Commission can simply later reduce the 

distribution deferrals for which customers must otherwise pay.^ 

FirstEnergy is not being "wrongfully deprived" of RTC charges. As noted in the 

OCEA brief and the Jan. 7 Order, FirstEnergy is not rightfully entitled to continue to 

collect the RTC charges because the RTC charges expired December 31, 2008. 

However, considering the issue of who will be harmed the most, clearly customers face 

more potential for harm if a stay is granted, than FirstEnergy faces if a stay is not granted. 

While FirstEnergy argues that the Cormnission can reduce the amount of deferrals 

customers must pay if RTC charge are wrongfully collected, the inverse is also true. If it 

is later determined that FirstEnergy is entitled to RTC charges past the date the charges 

were set to expire, the Commission can simply increase the amount of the deferrals 

customers must pay. The real issue is, who will suffer more harm if the RTC charges are 

improperly attached to Rider FUEL and other charges? The Kroger Co. submits the 

customers will suffer more than FirstEnergy. 

Customers are facing the worst economic crisis since the Great Depression. The 

unemployment rate has recently risen to 7.2%. Home foreclosures and defaults on all 

^ Id. at 11. 
Mdatpp. 11-12. 



types of debt have reached record highs. The economic headwinds that customers face 

are only expected to stiffen. 

However, FirstEnergy appears well positioned to weather the gathering storm. 

Through the first three quarters of 2008, FirstEnergy Coip. earned $1.01 billion.^ For 

2008 FirstEnergy is expected to earn $1.33 billion.^ This is up from the $1.30 billion 

FirstEnergy earned in 2007.^ 

FirstEnergy's economic future also looks very promising. The consensus of stock 

analysts estimate that FirstEnergy will earn $1.51 billion in 2009.^^ This is a 7.490 

increase in FirstEnergy's expected earnings from the year 2008. The strong financial 

performance of FirstEnergy makes it difficult to accept FirstEnergy's unsupported claims 

of a looming liquidity crisis for the Company. 

If a stay is granted, customers will most certainly face direct and immediate harm, 

even i/they are later able to reconcile through their deferral balances the "over-recovery" 

of lapsed RTC charges. Particularly because the Commission has allowed FirstEnergy to 

collect a wholly new rider. Rider FUEL. FirstEnergy is in a much better position to bear 

the "risk" of not collecting RTC charges. This is especially true considering, as noted 

above, FirstEnergy is not actually entitled to continue to collect RTC charges, and it is 

^ This information was found on FirstEnergy's Income Statement posted on Google Finance at: 
http://finance.googIe.com/fmance?fstype=ii&q=NYSE:FE 
^ This information was derived from stock analyst estimates of FirstEnergy's 2008 earnings. An estimate 
of $4.33/share was multiplied by the 307 million outstanding FirstEnergy shares to arrive at the estimated 
$1.33 billion earnings projected for FirstEnergy in the year 2008. The analysts estimates can be found on 
the Mar]<:et Watch website at: 
http://www.marketwatch.com/tools/quotes/estimates.asp?symb=FE&sid=45027 
^ This information was found on FirstEnergy's Income Statement posted on Google Finance at: 
http://fmance.google.com/finance?fstype=ii&q=NYSE:FE 
'̂  This information was derived from stock analyst estimates of FirstEnergy's 2009 earnings. An estimate 
of $4.9 I/share was multiplied by the 307 million outstanding FirstEnergy shares to arrive at the estimated 
$1.51 billion earnmgs projected for Fu-stEnergy in the year 2009. The analysts estimates can be found on 
the Market Watch website at: 
http://wvnv.marketwatch.com/tools/quotes/estimates.asp?symb=FE&sid=45027 

http://finance.googIe.com/fmance?fstype=ii&q=NYSE:FE
http://www.marketwatch.com/tools/quotes/estimates.asp?symb=FE&sid=45027
http://fmance.google.com/finance?fstype=ii&q=NYSE:FE
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highly unlikely the Commission or any other adjudicatory body will side with 

FirstEnergy on this issue. 

D. A Stay is Not in the Public Interest. 

FirstEnergy argues that it is in the public interest to have a viable utility.^' As 

noted above, the risk to FirstEnergy's viability is likely exaggerated considering its 

current and projected earnings. More importantly, the public interest is not at all severed 

by allowing a utility to charge unnecessary and unsupportable rates, even if such rates 

enhance utility "viability." Therefore, it would not be in the public interest to grant a stay 

and thus require customers to pay higher electric rates. 

III. CONCUSION 

FirstEnergy's request for continued RTC charges, especially in the face of the 

approval of Rider FUEL, should be denied. The Commission was correct in requiring 

FirstEnergy to discontinue the RTC charges that were set to expire on December 31, 

2008. FirstEnergy has not met any, much less all, of the four factors required for the 

Commission to grant a stay of its Jan. 7 Order. Further, it would be impractical for 

Commission to stay its Jan. 7 Order and subject customers to RTC charges that they are 

clearly not required to pay, especially in the face of newly implemented Rider FUEL. 

For these reasons, the Commission must deny FirstEnergy's Motion to Stay. 

'̂  FirstEnergy Motion to Stay at pp. 12-13. 
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