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BEFORE
THE PUBLIC UTLITIES COMMISSION OF OHIO

In the Matter of the Application of Columbus
Southern Power Company for Approval of its
Electric Security Plan; and Amendment to its
Corporate Separation Plan; and the Sale or
Transfer of Certain Generating Assets.

Case No. 08-917-EL-880

In the Matter of the Application of Ohio Power
Company for Approvai of its Electric Security
Plan; and an Amendment 1o its Corporate
Separation Plan.

Case No. 08-918-EL-880

REPLY BRIEF CF THE APPALACHIAN PECPLE’'S ACTION
COALITION AND OHIO PARTNERS FOR AFFCRDABLE ENERGY

INTRODUCTION

The standard for approval of an Standard Service Offer ("SSO”) under
R.C. 4628.143, is whether “the electric security plan (“ESP") so approved,
including its pricing and all other terms and conditions, including deferrals and
any future recovery of deferrals, is more favorable in the aggregate” than a
Market Rate Option (“MRQ"). R.C. 4928.143(C )(1). Although this is the
standard articulated, one must examine the test within the entire statutory
framework, which provides for much more than whether the ESP is $1 Jess than
the MRO, the myapic view that AEP seems to endorse. The ESP proposed by
Columbus Southern Power Company {“CSF”) and Ohio Power Company
(*OPCO"), (caliectively "AEFP” or “the Companies”) fails the test. The
‘Competitive Bencihmark’, as AEP terms the MRO defined and priced by the
Companies, clearly overstatas wholesale market prices. This is not surprising

given the dysfunctional wholesale market, & primary reason the General
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Assembly passed Am. Sub. SB 221 (“SB 221")." As a result, making a
comparison between the two options — ESP and MRO - as defined in the
Application cannot occur. Add 1o that the overwhelming excesses of the
proposed distribution charges and the entire entarprise implodes in the face of
statutory requirements. The point is not to design an ESP that is just ever so
slightly better than an MRO. It is to design a regqulated package of services that
provides a reasonabie rate, adequate service, and strategies to hedge against
future environmental and fuel costs.

SB 221 did not repeal the public interest. The statute represents
transparency, an attempt to grapple with wholesale markets that cannot support
retail competition, and an effort to balance the interests of customers with
monopaly distribution uftilities and unrequlated oligopolies in the wholesale
generation marksts. This requires locking forward, attempting to forecast the
evolving wholesale market, and establishing rational baselines from which to
determine future costs. State policy is reaffirmed, revised, and supplemented in
order {o provide the Public Utilities Commission of Ohio (*PUCO") with principles
to be used to guide application of the statute. The new law reflects the need for
reasonable and stable rates despite the immaturity of ihe wholesale market. It
requires investment in energy efficiency and demand reduction, the least cost
supply options. And, it requires investments in renewable energy to mitigate the
risks of cost increases resulting from future carbon dioxide standards not to
mention those ongeing costs to control conventional pollutants such as fine
particulates and mercury, and sulfur dioxide. The SSO is insurance for

ratepayers, insurance against continuing wholesale and retail market failure.

' Company Witness Baker notes that “over the last ten years, wholesale power prices have

proven 1o be one of the most volatile commodities traded.” AEP Exhibit 2E at 10, Post-Hearing
Brief at 45.
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S80 procurement must guard against unknown risks, from which AEP also
seeks to insulate itself.

CSP and OPCO take a schizophrenic approach to interpreting the statute,
shifting between past, present, and future, the only common denominator being
the approach serves to maximize the revenue due AEP. The Companies reach
back to 1999 to determine the appropriate fuel cost baseline. Environmental
compliance costs look back to 2001, the opening of competition in Ohio.
Monongaheta Power and ORMET obligations date 1o after the Rate Stabilization
Plan bul prior to the point where “the Companies’ Standard Service Offer (880)
would be fully market based”. AEP Post-Hearing Brief at 40 (Baker). So in the
view of the Companies the ESP should reflect excessive fuel cost increases,
environmental compliance costs the Companies agreed could be funded without
rendering the powerplants 'above-market’, and, perpetual compensation for the
privilege of serving new customers — the Monongahela Power and ORMET

loads.
Customers have paid in excess of the rates a competitive market should

provide since 2001, The disconnect between the promise of the market and the
reality of monopoly prompted the Govemor and the General Assembly to once
again take up the issue of utility regulation in 2007-08. The balance struck in SB
221 recognized the stark economic reality faced by its customers, large and
small. It also recognized the need to consider the imperative to provide the
lowest possible rates in light of the nacessity of providing utilities with adequate
revenue to compensate their shareholders and more importantly discharge the
corporate responsibilities as the monopoly provider of a Standard Service Offer

and distribution services.
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Energy, including electricity, is an essential service in a modern society.
Customers cannot afford the price AEP wants us to pay for monopoly services.
The Companies will generate adequate profits at lower rates. SB 221 does not
authorize maximum rates, it requires reasonably priced electric service. R.C,
4928.02(A). The record supports a clear path 1o equitable rates and the
Commission should either reject the application or modify it as necessary o
provide the appropriate balance between customer and utility. Our state’s
economy and the welfare of pur citizenry depend on it.

ARGUMENT -- The ESP proposed by AEP is not more favorable in the
aggregate than a market rate option and should be modified or rejected by
the Commission.

Few of the elements in the ESP proposed by the Companias are justified.
AEP views the statute as pemmitting recovery of revenues “without limitation®;
cost is irretevant. R.C. 4928.143(B)(2). The Companies ignore, however, the
details and criteria of the following divisions {2}(a) through (h), many of which
require cost justification. The Application’s provisions are dasigned to producs,
in the aggregate, a revenue target of more than $3 billion per year over three
years (partially deferred) and determined by the management of AEP to
maximize the return fo its shareholders. That is, according to conventicnal
wisdom, the most important functicn of a business, to maximize the return to
shareholders. Ohio law, as established by SB 221, requires a more balanced
and equitable approach. it requires the price charged for the S50 to be justifiad
and reasonable. Simply providing an SSO at a rate below 3 price yielded by an

inflated ‘market rate’ fails to pass muster.
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The Fuel Adjustment Clause (“FAC")

Including variable costs in an adjustable rider can be an appropriate
recovery mechanism under SB 221. The obvious question is the appropriate
baseline by which to measure changes in the cost. AEP reaches back to the
unbundled fuel cost in the original capped rate defined by SB 3 which reflects
fuel costs established in early 1990s rate cases. Staff and the OCC offer more
rational proposals. They assume that current rates recover current fuel costs
and that future adjustments should reflect upward or downward variance from
present cosls. It is reasenable to presume that AEP did not shorichange itself in
the ETP stipulation or the RSP and RCP agreements and fail to recover the
revenue nacessary to defray the cost of fuel, emissions allowances, and
purchased power as can be determined from FERC filings. In 2007, CSP had an
ROE of 22.12%, while OPCO eamed 11.72%; in neither case is the utility
suffering from under-recovery. OEG Exhibit 3, Exhibit LK-2, 1 of 2 (Kollen). As a
resuit, cufrent costs represent the best baseline from which to calcuiate future
adiustments.

The proposal by the Companies to incorparate slice-af-system purchases
of 5, 10, and 15 percent of loads in 2009, 2010, and 2011 suffers from a different
flaw. AEP proposes 1o bid this load out and price it at ‘market’ based on a full-
requirements purchase, essentially laundering power from its own plants through
the wholesale market resulting in higher profits for the Companies. The
Commission has already rejected a slice-of-system procurement process absent

a showing thal the auction approach meets the policy requirements of R.C.
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4928.02. See Case No. 08-935-EL.-580, Opinion and Order at 17. {November
2b, 2008). As noted by the Commission, "...a procurement process where the
Companies obtain blocks of wholesale power, rather than full requirements
service, may result in significantly reduced cost....” Id.

AEP attempts to justify this flawed procurement process by recalling the

n.g

requirements of meeting the Monongahela Power and ORMET loads. AEP Initial

Brief at 37-28. Once again, AEP is looking backwards rather than forwards as
required by the new law, As Company Witness Baker acknowledges, former
Monongahela Power customers are now customers of CSP as is ORMET. Tr.Vol
X at 268. While it may ba that a larger customer base should be “reflected in the
ESP” as noted by Mr. Baker, there is na justification for charging prices
determined through an auction process already rejected by the Commission.
AEP Exhibit ZE at 7.

The Companies also seek to justify this less than sophisticated purchase
proposal under the rallying cry of ecqnomic development. Unfortunately, the
causal relationship of overpriced nrocurement of electric power to economic
development is lenuous at best. AEP’s approach to economic development is o
purchase power at a price higher than market, sell the power at heavily
discounted prices to favored mercantiie and industrial customers, and charge all
other customers for the delta revenue — the difference befween the cost of the
power and the price it is soid. That's not economic development, it is taking from
the ‘poor’ — AEP residential, small commercial, small industrial customers - and

giving to those rnot quite so destituie — AEP's preferred customers.
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Generation Price adjustments unrelated to fuel.

Justification for other generation increases outside the FAC —referred to
as non-FAC — also fail to pass any rationa! basis test. AEP, with its massive fleet
of coal-fired power plants, is constantly litigating against and investing in
environmental control systems. The Companies acknowledged that wholesale
prices would cover the costs of additional environmental controls when it
negatiated the settlement of its ETP under SB 3. Recovery for environmental
compliance costs was provided under the RSP, which presumably fuily
compensated AEP. Mow the Companies seek to revive costs dating back to
2001 for recovery. As noted above, current rates shouid be presumed to
compensate the Companies for their costs; AEP negotiated the agreements
presumably to cover its costs and, based on the record, provide a handsome
profit. The Commission affirmed the agreements. The irssue now s costs going
forward. Those are the only costs for which recovery through an ESP is
authorized.

AEP alsc requests a continuation of the 3 percent and 7 percent increases
in base {non-FAC) generalion rates aver the next three years, doubling the
increased offerings already digested- by the Companies. AEP Witness Baker
acknowledges the rate hikes are not based on price, but contends the increasas
qualify for autematic recovery under R.C. 4029.143(2)(a). The problem is that
the division permits automatic recovery only if “the cost is prudently incurred”. Id.
It is difficult to conclude that a- fixed price increase that is not justified by actual

costs can be prudent within the meaning of the statute. Yes, there are risks of all
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types that a utility may confront, but utilify commissicons generally, and the Chio
Ccmmission in particular, have never been shy about springing to the rescue of a
utility in financial distress. Customers would rather pay the actual cost should
some horrible event increase utility expenses than insure a monopoly utility
against unquantifiable risk. This is the functional equivalent of including storm
recovery costs in base rates, compensating a ulility for extraordinary costs
through ordinary revenues. Even if current recovery includes some projecied
extracrdinary event, the Companies are likely to request additional funding if the
event actually occurs. The Companies expressly reject the need to justify a
charge that has no basis other than to extract additional revenue from customers.

That brings us to the Provider of Last Resort {*POLR") charge, a charge
that has litlle relationship to market realities. CSP and OPCO have, for all intents
and purposes, no shopping cusiomers. There are no compelitive offers availabie
to residential and mast other customers. One might reasonably conclude
(carrectly) that the likelihcod of customers switching from the SSO would be
slight. AEP, however, comes up with an option pricing model, tha Black-Schaoles
Model, that it says will do the trick of pricing its POLR risk. We should ignare that
the Model has provided the foundation for the speculation in options ang
derivatives that have broken stock markets internationally in recent weeks., we
should also remain oblivious o the fact that the Model has never been used to
price POLR risk in any of the states that have deregulated.

Cutting io the quick, th.ere is no need for a modesl to tsll us what we know:

there is no POLR risk io AEP. The Federal Energy Regulatory Commission may
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not find customers to be captive if they have the legal right to shop, but that
cannot obscure the fact that virtually no AEP customers have an actual ability to
shop. The Companies retraat to remarkable leaps in logic to justify their |
excessive POLR, arguing that the General Assembly could not have
contemplated an ESP rate based on market prices, which is what would resulf if
shepping customers returned at a price based on wholesale, and would change
the law if such a thing occurred!  Unjustified spaculation on the coursae of action
a future General Assembly may choose cannot provide a justification for such
significant increase in rates. An ESP must be ‘better in the aggregate” than an
MRO but that does not mean a lower price for returning customers. If a customer
wants to live by the markel, he theorstically has that option under Ohio’s hybrid
regulatory scheme. That does not negate the justification for an ESP nor the
advantages such a plan can provide to utilities, including the ability to add
nonbypassable charges that impede shopping like the POLR charge proposed by
AEP.

AEP proposes to defer portions of the FAC for future recovery in order to
keep the generation rate increase below 15 percent per year. As APAC and
OPAE have nated, this amounts to putting costs above a certain level on a credit
card customers will pay off between 2012 and 2019 at interest rates that far
exceed current market rates. As indicated by the discussion above, there is no
reason to defer portions of the increases because the overall increases are not
Jjustified. Customers will pay a i'easonabla rate now. Thers is no need to defer a

portion of reasonable charges into the future.

10
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Distribution Charges

The Companies, as a part of the continuing saga of AEP’s reliability
problem, ask for fixed annual increases to improve the operation of the
distribution system. Unfortunately, there is no plan to justify the investment by
customers, simply broad expense categcres with no defined cutcomes. The
Companies are already required to provide religble servics; the authority under
R.C. 4828.143(B)(2)(h)} is for enhancements, which are never defined. AEP's
plan hardly represents an “alignment of interests” between a utility and its
customers as contemplated by SB 221. Id.

AEP’'s smartGrid proposal - which definitely resembles a research and
development project — explicitly ignares any analysis of cost and benefit.
Instead, the proposal will lead ta large distribution rate increases without any
significant offsetting benefits, particulary for at-risk customers who lack the
income necessary to make the investments necessary to produce any savings.
Tr. 1l at 271 (Sloneker). It lumps together a reasonable proposat, distribution
automation, with two other components — advanced meters and home area
networks — that are nothing more than cartoons in the Application.

The only part of the proposal which makes any sense is the proposed
energy efficiency and demand response collaborative process. With the
commitment of the Companies and other parties, it can succeed. But the
measures of succesé of the collaborative are required by the statute, so it can
hardly be enaugh to render this ESP more favorabie in the aggregate give_n the

other endemic flaws of the Application. The statute requires compliance with

11
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efficiency and demand response standards because it must be done under either

the MRQ or ESP option.

CONCLUSION

APAC and OPAE have offered a path that will result in an SSO through a
maodification of the proposed ESP that complies with statutory requirements.
AEP should conduct a procurement planning process based on an integrated
resource plan that is designed to provide a reasonable, stable rate for the ESP
period. The provisions related to energy efficiency, demand reduction, and
advanced energy targets should be incorporated using a longef planning horizon.
Collactively, these mandates — which reflact the least-cost options for the future —
should be used to define the energy and capacity that must be obtained from
existing generation owned by the Company and the market, as appropriate.

5B 221 does not authorized electric utilities to establish a revenue target
for a multi-year period and create a series of revenue streams from base rate
and rider charges that are not justified. |t cannot compare that rate option with a
competitive benchmark that is excessive and based on a theoretical auction
process for a product the Commission has already ruled fails to comply with the
statute. Add in the distribution elements, which involve large infusions of money
for ill-defined outcomes (other than the efficiency and demand reduction
collaborative), and the ESP package is simply not “more favorable in the
aggregate” than the price even this wholesale market could produce.

The Commission should consider stripping most of the distribution

provisions, other than the collaborative, from the plan and defer their

12
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consideration to a long cverdue disfribution rate case. Siice-of-system
purchases should be rejected in favor of portfolio planning that takes into account
legislative mandates to adopt new technology. The Companies should he
adaguately compensated for their generation, with recovery of prudently incurred
variable costs. The rates should be set with a recognition that the investment of
SS0 purchasers is for only three years, not for the Iifetime of the plants. There is
no justification for shor-term purchases to shoulder the burdens of fufure |
investments in generation for which they will ses nc benefit. Most importantly,
the plan approved by the Commission should recognize Ohio's current economic
situation in order to properly address the public interest. The General Assembly
affirmed the regulatory authority of the Commissicn and the goal of reasonable
rates. APAC and OPAE urge the Commission to follow that path.

Respectfully submitted,

N

‘F"_'v ‘:.:..'I'

T

' . \\ g S ¥ o
N\l - A YNNG T
Michael R. Smalz (0041897)

Trial Attorney ,

Joseph V. Maskovyak {0029832)
Ohio State Legal Aid Society
555 Buttles Ave.

Columbus, OH 432151137
Tele: 614-221-7201

FAX: 614-221-7625

E-mail: msmalz@oslsa.org
imaskovvak@oslsa.org

On Behalf of Appalachian People’s
Action Coalition

13

L



mailto:imaskowak@oslsa.orq

Jan 14 08 03:59p

OPAE 418-475-8862

- . I —
9, f.—.j;:,“._i‘u o t:" e .
David C. Rinebolt (0073178)
Trial Attorney
Colleen L. Mooney (0015668)
Chio Partners far Affordable Energy
231 West Lima Street
P.OC. Box 1793
Findlay, OH 45839-1793
Telephona: (419) 425-8860
FAX: (419) 425-8862
e-mail: drineboli@acl.com

cmooney2@cofumbus.rr.com

On Behalf of Ohio Partners for
Affordable Energy

14

p.15



mailto:drinebolt@aol.com
mailto:cmooney2@columbus.rr.com

Jan 14 08 03:58p CPAE

419-425-8862 p.16

CERTIFICATE OF SERVICE

| hereby certify that a copy of this Reply Brief was servad by regular U.S.

Mail, postage prepaid, and electrcnically upon the parties of record identified

below on this 14th day of January, 2009.

Duzne Luckey

Assistant Attorney General
Public Utilities Section

180 £. Broad St., 12" Floor
Columbus, OH 43215

John W. Bentine

Chester, Willcox and Saxbe
65 E. State St., Suite 1000
Columbus, OH 43215-4213

David F. Boehm

Boehm, Kurtz & Lowry

3G E. Seventh 5t., Suite 1510
Cincinnati, OH 45202

M. Howard Petricoff

Vory, Sater, Seymour & Peass
52 East Gay Street

PC Box 1008

Columbus, OH 43216-1008

Cynthia A. Fonner

Constellation Energy Resources
550 West Washington Blvd.
Suite 300

Chicago, IL 60661

"

Tyt fa.-

!

"
".
+

David C_Rincbolt, Esq.

Counsel for Ohio Partners for

Affordable Energy

Marvin I. Resnik

American Electric Power

1 Riverside Plaza, 29" Floor
Columbus, OH 43215

Maureen R. Grady

Office of the Ohio Consumers'
Counssl

10 W, Broad St., Suite 1800
Columbus, OH 43215-3485

Sally W. Bloomfield

Bricket & Eckler LLP

100 South Third St.
Columbus, OH 43215-4291

Grace C. Wung
McDermatt Will & Emergy
600 13" Street, NW
Washington, DC 20005

Craig G. Goodman

National Energy Marketers
Assoc.

3333 K Street NW, Sulte 110
Washington, DC 2007

15

Daniel R. Conway

Porter Wright Morris & Arthur
41 8. High St.

Columbus, OH 43215

Barth E. Royer

Bell & Royer

33 8. Grant Ave.
Columbus, OH 43215-3827

John L. Alden
One East Livingston Avenue
Columbus, OH 43215-5700

Douglas M. Mancino
McDermott Will & Emergy
2049 Century Park East, Suite
3800

Los Angeles, CA 8B0067-3218
Henry W. Eckhart

50 West Broad Street, Suite
2117

Cclumbus, OH 43215



Jan 14 09 04.00p OPAE 419-425-8862 p17

Maureen R. Grady Larry Gearhardt Richard L. Sites

Office of the Ohio Consumers’ Ohio Farm Bureau Federation Ohia Hospital Association
Counsgl 280 North High Street 155 East Broad St., 15" Floor
10 West Broad St., Suite 1800 PO Box 182383 Columbus, OH 43215-3620
Columbus, OH 43215-3485 Columbus, OH 43218-2383

Clinton A. Vince

Scnnenschein Nath & Rosenthal
1301 K Stresef, NW, Suite 600
Washington, BC 2005

16



