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I. INTRODUCTION 

The Northeast Ohio Public Energy Coimcil ("NOPEC") and Northwest Ohio Aggregation 

Coalition ("NOAC") (collectively the "Large-Scale Governmental Aggregations") hereby 

respectfully file this reply brief. We reemphasize the specific legal mandates and policies of 

Amended Substitute Senate Bill 221 ("SB 221") that must be carried out by the Commission in 

this case. As described by the Commission in its recent Opinion and Order in Case No. 08-936-

EL-SSO, Chapter 4928 of the Revised Code provides "a roadmap of regulation in which specific 

provisions were put forth to advance state policies . . . " (emphasis added) While the 

Commission understands the importance of its decision in this case for over 2 million northern 

Ohioans, the FirstEnergy Utilities (collectively the "Companies" or "Applicants" or "FirstEnergy 

Utilities") Application in this case does not provide the Commission with a roadmap to a just, 

reasonable, and lawful decision in this case that effectuates the advancement, or even survival, of 

large-scale governmental aggregation in Ohio. The Large-Scale Governmental Aggregations 

have provided this road map to the Commission in our Initial Post-Hearing Brief and this Brief. ^ 

Inarguably, SB 221 sets forth specific provisions to encourage and promote large-scale 

governmental aggregation to be implemented by the Commission. Also inarguably, the record is 

clear that without modification of the Companies' ESP, the benefits of large-scale governmental 

aggregation through retail competition v^ll remain economically unviable and the State's 

policies not advanced in the FirstEnergy Utilities' service territories. 

^ Case No. 08-936-EL-SSO, Commission's Opinion and Order O^ovember 25,2008), at 6. 
^ Neither Commission Staff's testimony nor Post-Hearing Brief mention large-scale govenmiental a^j^gation or 
present the Staffs position on the impact of the nonfaypassable Minimum Default Service ("MDS") charge or other 
nonbypassable charges on large-scale governmental aggregation as required by SB 221. However, Staff does state 
in its Brief that recommendations made by other parties to change aspects of the Company's proposal "are 
meritorious and should be considered by the Commission." See Post Hearing Brief Submitted on Behalf of the Staff 
of the Public Utilities Commission of Ohio, at 8, fii 12. 
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The Large-Scale Governmental Aggregations are ready, willing, and able to provide 

material benefits to customers after January 1,2009 if the ESP's barriers to competition are 

removed. On August 29,2008, NOPEC and FPL Energy Power Marketing, Inc. ("FPLE") 

entered into a Letter of Intent for full requirements retail electric service to commence in early 

2009. The Letter of Intent is subject to two key conditions precedent. FPLE and NOPEC will 

enter into a fiill requirements conttact to provide NOPEC's 600,000 customers firm retail electric 

service at a material discount i/the generation phase-in credit/deferral and MDS Rider are 

appropriately modified or eliminated. NOPEC and FPLE, together with NOAC, have proposed 

necessary and appropriate modifications that carry out the specific provisions of SB 221. These 

modifications are supported by express statutory directions to the Commission to advance the 

state policies encouraging and promoting large-scale governmental aggregation and ensuring 

effective conipetition. They should be incorporated into the Commission's roadmap to a just, 

reasonable, and lawful resolution of this case. ^ 

As set forth in the Initial Post Hearing Brief of the Large-Scale Governmental 

Aggregations (and numerous other intervenors), the following three modifications must be made 

to the Companies' Electtic Security Plan ("ESP") proposal to advance the state policies and carry 

out the specific legal mandates set forth in SB 221: 

1) Eliminate the Generation Phase In Credit and associated deferral for aU 
customers or establish an equivalent Governmental Aggregation Generation 
Credit ("GAGC") under O.R.C. 4928.143(B)(2)(d) to eliminate the anti
competitive effect of the deferral and provide equal cost saving to lai^e-scale 
governmental aggregation customers; 

2) Eliminate or make the MDS Rider fully bypassable for large-scale 
governmental aggregations or establish a 150-day Notice Window to Notify the 
utility of the large-scale governmental a^regation's election to take CRES 
supply; 

^ See O.R.C. §4928.20(K); O.R.C. §4928.02(H). 
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3) Estabhsh a Purchase of 100 percent CRES receivables program to operate in 
conjunction with Companies' Rider NDU or make Rider NDU bypassable for 
large-scale governmental aggregation customers, as proposed by Staff. 

In the Reply Brief that follows, the Large-Scale Governmental Aggregations provide the 

Commission specific directions to insert into its roadmap to a just, reasonable and lawful 

modification of the ESP. 

II. THE COMMISSION'S ROADMAP TO A DECISION IN THIS CASE MUST 
COMPLY WITH THE MANDATES, AND ADVANCE THE POLICIES, OF SB 
221. 

A. Unlike the Companies, the Commission Cannot Ignorei^xaA SB 221's 
Statutory Mandate to Incentivize Large-Scale Governmental Aggregation 
7>tf/i7/75 Provisions of an ESP Designed to Disincentivize Customer Shopping 

The Companies' brief incorrectly articulates the legal stand^d providing for an ESP's 

constmction in order to subvert SB 221 's legislated purpose of incentivizing large-scale 

governmental aggregation. The Companies' brief incorrectiy asserts that an ESP can be 

constmcted ''notwithstanding any other provision of Title 49 of the Ohio Revised Code." 

(emphasis added) This is plain wrong. While the Companies' interpretation may be consistent 

with how they constmcted their proposed ESP, they ignore a key phrase that makes their 

interpretation inconsistent with SB 221 and unlawful. 

SB 221 is constmcted to ensure that its provisions incentivizing large-scale 

governmental aggregation expressly trump any provisions to be included in an ESP that would 

otherwise disincentivize the opportunity for customers to participate in large-scale governmental 

aggregation. Specifically, conttolling section (B) of 4928.143 states: 

(B) Notwithstanding any other provision of Titie XLIX of the Revised Code to 
the contrary except division (D) of this section, divisions ( l \ (5\ and (K) of 

"* See Brief of Ohio Edison Company, The Cleveland Electric Illuminating Company, and the Toledo Edison 
Company In Support of their Electric Security Plan (hereinafter "Companies Brief), at 2. 
^ See Initial Post Hearing Brief of the Northeast Ohio Public Energy Coimcil ^ d Northwest Ohio Aggregation 
Coalition Regarding FirstEnergy's Electric Security Plan, at 8-9; see also FPL Energy's Initial Brief, at 8. 
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section 4928.20, division (E) of section 4928.64, and section 4928.69 of the 
Revised Code:^ (emphasis added) 

The Companies' Brief, like the provisions of its ESP, convenientiy ignore this key 

exception for large-scale governmental aggregation, in an attempt to modify the legislative 

purpose of the statute for their own pecuniary benefit. This plain language of O.R.C. 

4928.143(B) inarguably mandates that the Commission ensure the provisions of an ESP will not 

disincentivize participation in large-scale governmental aggregation, nor contradict Divisions (I), 

(J), and (K) of Section 4928.20. Thus, while division (B)(2) of Section 4928.143 provides tiie 

Commission with authority to approve an ESP that includes "(d) Terms, conditions, or charges 

relating to limitations on customer shopping . . . " , these provisions are expressly trumped by SB 

22 r s constmction incentivizing large-scale governmental aggregation.^ While the record in this 

case shows that the Companies have not constmcted an ESP with the correct statutory 

constmction in mind, the Commission's decision in this case must correctly apply SB 2 2 r s 

statutory mandates and advance its policies.^ 

B. SB 221 Expressly Provides the Commission with SpeciHc Directions to 
Incorporate into its ESP Review to Encourage and Promote Lai^e-Scale 
Governmental Aggregation 

Through Divisions (I), (J), and, most importantly, (K), of Section 4928.20, Ohio Revised 

Code, SB 221 provides the Commission directions to incorporate into its ESP review roadmap 

regarding the General Assembly's legislated commitment to the opportunity for customers to 

benefit from large-scale governmental aggregation under an ESP. As noted above, these 

^O.R.C. §4928.143(B). 
^ O.R.C. §4928.143(B)(2); (B)(2)(d). 
^ See Tr. Vol. VIT, at p. 33. (examination of Mr. Blank). 

Q. Okay. But this - this section in Section 4928.20 is not one of the policies set forth in Section .02, so tiie 
balancing does not need to occur to satisfy the requirements of Sections I, J, and K as set forth in the Revised Code; 
would you agree with that? 
A. No, I don't agree with that. 
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provisions tmmp any provisions of an ESP that otherwise would disincentivize large-scale 

governmental aggregation. 

Division (I) recognizes the potential negative impact of a deferral on large-scale 

governmental aggregation customers, and provides the Commission with direction to ensure that 

these customers only pay for the proportionate benefits of any approved deferral they actually 

receive. 

Division (J) recognizes that standby and other provider of last resort ("POLR") charges 

have been used in the past by the Companies to inhibit large-scale governmental aggregation by 

reducing the shopping credit customers receive. Division (J) directs the Commission to provide 

for the standby charge's avoidance at the election of the large-scale governmental aggregation.̂ *^ 

Importantly, division (K) provides the Commission with express unambiguous direction 

to encourage and promote large-scale governmental aggregation, and, further, to review and 

consider the effect on large-scale governmental aggregation of any nonbypassable generation 

charges. ̂ ^ While the directive to encourage and promote is linked to adopting rules, FPLE's 

Brief clearly explains that the Commission has the authority to adopt rules in the adjudicatory 

proceeding reviewing each EDU's individual ESP, or in other proceedings to carry out this 

statutory directive. ̂ ^ FPLE's Brief also notes that the Commission has appropriately 

implemented its mlemaking by adjudication authority in the past. This direction to encourage 

^O.R.C. §4928.20(1). 
"* O.R.C. §4928.20(J). 
'̂  Unlike Divisions (I) and (J) of Section 4928.20, Division (K) is statutorily constructed to focus on the large-scale 
governmental aggregation itself as opposed to its customers. See FPL Energy's Initial Brief, at 13. 
^ See FPL Energy's Initial Brief, at 10 (Citing "Securities and Exchange Comm. v. Chenery Corp. (1947), 332 U.S. 

194, 91 L.Ed. 1995, 67 S.Ct. 1575; Hamilton Cty. Bd. of Mental Retardation and Developmental Disabilities v. 
Professionals Guild of Ohio (1989), 46 Ohio St. 3d 147, 545 N.E.2d 1260; MarionOB/GYN, Inc. v. State Medical 
Board of Ohio (2000), 137 Ohio App. 3d 522, 739 N.E.2d 15."). 
' ̂  See FPL Energy' s Initial Brief, at 10 (Citing ''See WPS Energy 
Services, Inc. and Green Mountain Energy Company v. First Energy Corp., et a/., PUCO 
Case No. 02-1944-EL-CSS (Opinion and Order, August 6, 2003), in which the 
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and promote large-scale governmental aggregation is very important as both a policy objective 

and a legal tool for the Commission. 

Further, division (K) also expressly directs the Commission to review and consider the 

effect on large-scale governmental aggregation of any nonbypassable generation charges 

proposed in an ESP. FPLE's Brief explains that the purpose for which review and consideration 

of the nonbypassable charges is to be undertaken, based upon Ohio's mles of statutory 

constmction, must be to encourage and promote large-scale governmental aggregation. The 

Commission's review should assess each nonbypassable generation charge individually. This 

important safeguard of SB 221 directs the Commission that ifany nonbypassable generation 

charge in FirstEnergy's ESP violates the policy of encouraging and promoting large-scale 

governmental aggregation, the Commission must modify or disallow the provision. 

C. The Provisions Incentivizing Large-Scale Governmental A^regation are 
Consistent with the Policies of the State, and Provide the Commission with 
Ample Authority to Ensure these Policies are Effectuated. 

The Commission's Opinion and Order in Case No. 08-936-EL-SSO also states that it 

must consider and advance established state policies.*^ Section 4928.02 sets out the state 

policies to be achieved; policies that have binding importance upon the Commission's decision. 

Several of these policies are consistent with the mandate to encourage and promote large-scale 

governmental aggregation, including: 

(A) Ensure the availability to consumers of adequate, reliable, safe, efficient, 
nondiscriminatory^ and reasonably priced retail electric service; 

(B) Ensure the availability of unbundled and comparable retail electric service that 
provides consumers with the supplier, price, terms, conditions, and quality options 
they elect to meet their respective needs; 

Commission approved partial payment priority mles applicable to FirstEnergy.") 
'" See FPL Energy's Initial Brief, at 11. 
'̂  Case No. 08-936-EL-SSO, Commission's Opinion and Order (November 25,2008), at 6. 
'̂  See Elyria Foundry Company et al v. PUC (2007), 114 Ohio St. 3d. 305, at 316. 
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(C) Ensure diversity ofelectricity supplies and suppliers^ by giving consumers 
effective choices over the selection of those supplies and suppliers and by 
encouraging the development of distributed and small generation facihties; 

(G) Recognize the continuing emergence of competitive electricity markets 
through the development and implementation of flexible regulatory treatment; 

(H) Ensure effective conqjetition in the provision of retail electric service by 
avoiding anticompetitive subsidies flowing from a noncompetitive retail electric 
service to a competitive retail electric service or to a product or service other than 
retail electric service, and vice versa, including by prohibiting the recovery of any 
generation-related costs through disttibution or transmission rates;^^ (emphasis 
added) 

In addition to complying with the directives of O.R.C. 4928.20, ensuring the viability of large-

scale governmental aggregation advances each of these policies. Large-scale governmental 

aggregation: 

• provides a market-based check on the Companies' constmcted generation price; 
• provides an effective and viable option to the Companies' SSO; 
• provides opportunities for CRES to participate in Ohio's marketplace; 
• provides at least one means for effective competition in the provision of retail electric 

service. 

Promoting their own self interest, the Companies' have made the argument throughout this case 

tiiat: 

"The State's policy of promoting diversity of suppliers and customer choice 
must be harmonized with the express statutory accommodation of ESP 
provisions that may have the effect of limiting customer shopping."^^ 

With respect to large-scale governmental aggregation, the Companies' position is legally 

incorrect and improperly mischaracterizes SB 221. The Companies' legal support for the 

proposition that the Commission can justify the elimination of customer shopping and diversity 

of suppliers, based on Division (B)(2)(d) of Section 4928.143, is inapplicable to large-scale 

governmental aggregation based on the statutory constmction of Section 4928.143(B) discussed 

^^5'eeO.R.C. §4928.02. 
^̂  See Companies' Brief, at 4. 
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above. Encouraging and promoting large-scale governmental aggregation expressly trumps any 

provisions within an ESP, especially potential limitations on customer shopping. As 

acknowledged by the Companies' witness Mr. Blank during the hearing, the very purpose and 

continued existence of large-scale governmental aggregation requires effective and economically 

viable opportunities for CRES suppliers to participate in the Ohio marketplace.'^ The 

Commission should use Section 4928.20(K) to carry out the policy goals set forth in Section 

4928.02 above to the greatest extent possible under the law. 

IIL CLARIFICATION OF CERTAIN PROPOSED MODIFICATIONS FOR THE 
COMMISSION TO ARRIVE AT A JUST, REASONABLE, AND LAWFUL 
DECISION IN ACCORDANCE WITH SB 221. 

A. The Option II GAGC Can be Implemented Under O.R.C, 4928.143{B)(2Xd) 
/ / the Commission Determines it Appropriate to Incorporate a Deferral Into 
any Approved ESP. 

Properly designing a deferral mechanism so that it will not constmct an anti-competitive 

barrier to competition is critical to the continued viability of large-scale governmental 

aggregation. Any approved deferral mechanism's credit must be universally applied to large-

scale governmental aggregation customers' bills on an equivalent basis to SSO customers. 

Conceptually, the deferral is a "loan" from the distribution utility to a customer. The 

Companies' ESP has proposed that the distribution utility provide this loan to SSO customers 

only, although all customers take service from the Applicant distribution utilities. The Large-

Scale Governmental Aggregations have proposed a mechanism to extend this distribution utility 

loan to large-scale governmental aggregation customers as well. Extending this deferral to large-

scale governmental aggregation customers served through the Applicant distribution utility by a 

third-party CRES supplier will operate exactly in the same manner as the distribution utility 

providing the deferral to SSO customers served through the distribution utility by its third party 

^̂  See Tr. Vol. VII, at 27, 63-64. 
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generation supplier, FES. In both instances, the loan is from the Applicant FirstEnergy 

Operating Utilities to the customer, not to FES or a CRES supplier, so it should operate exactiy 

the same. 

While the Large-Scale Governmental Aggregations called this credit the Governmental 

Aggregation Generation Credit ("GAGC"), this name is actually somewhat a misnomer since the 

credit - in actuality, a "phrase in credit" - would be applied to the disttibution utility's portion of 

a Large-Scale Governmental Aggregation customer's bill. Below is an illusttative example of 

how such a credit should work: 

Comparison of Hypothetical Bill for SSO vs. CRES Supply in 
2009 

Non-generation deferral credit made available to 
Large-Scale Governmental Aggregation customers 
regardless of whether they receive SSO or CRES 
supply. Hence the credit (or loan) is made to the 
customer and not to supplier (whomever that may be). 

• ^ v " " " " " " • • • • - - . . 

• '••••.. • 

FE EDU SSO Customer | NOPEC Customer (with SSO Supply) 

Charges f rom FE Operat ing Company (EDU) | 
Customer Charge $ 4.75 j A * T 5 1 
Delivery Charge « . 5 1 . ^ 42.51 • 
EDU "Rate Shock Protect ion" Deferral Credit -7.50 j -7.50 \ 

CRES Generation Supply Charges ; 
Basic Generation Charge 1000 KWH X $0.0750 per KWH 7 5 . 0 0 ^ 1000 KWH X $0.0750 per KWH ^ 7 5 . 0 0 ; 
Transmission Related Component 1000 KWH X $0.0098 per KWH 9 . 7 7 " 1000 KWH X $0.0098 per KWH , " 9.77 : 

Total CRES Charges S B4.77 • \ S B4.77 • 

Total Customer Charges $124.53 \ \ $124.53 

! 

N O p k c ^ t i s t o m a r (with CRES Supply) 

"•""•-.,, $ 4.7S 
' ^ A . 42.51 

- 7 M 

1000 KWH X $0.0740 perKWH . ^ 7 4 . 0 0 
1000 KWH X $0.0098 perKJWK' 9.77 

,^.--'' $ 1 2 3 ^ 

Market based generation charges 

CRES SUPPLIER ONLY GETS PAID MARKET-BASED GENERATION CHARGES 

Assumption: Hypothetical customer bill in 2009 with monthly electricity usage of 1000 
KWH 
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Similarly, the recovery of the deferral credit by the Applicant distribution utilities would operate 

as follows: 

Recovery of Deferral Credit 

FE EDU SSO Customer 

Charges f rom FE Operating Company (EDU> 
Customer Charge $ 4.76 
Delivery Charge 42.51 
EDU Darfkrral Credit Recovery 4.0D 

OTSS Generation Supply Charges 
Basic Generation Charge 1000 KWH X S0.08SO p a r K W H ' ' ' 8B.00 
Transmission Related Component 1D00 KWH X $0 0098 perKyVH 9.77 

Total CRES Charges y % 94.77 
_ . • - • 

. • " • " 

NOPEC Customer (with SSO Supply) 

» 4.76 
42.61 

4.00 

, - * 
1 DOG KWH X $0.0860 per KWH' 86.00 
lOOO KWH X $0.0098 p e r K ^ H 9.77 

$"94.77" 

$146.03 

NOPEC Custmner (with CRB^ Supply) 

$ 4 7 6 
42.61 

4.00 

. / " 
1000 KWH X $0.0840 pe rKWH 84.00 
1000 KWH X $0,0098 p«J<WH 9.77 

, - " " $ 93.^7 

"$"^46il3 

Large-Scale Governmental Aggregation customers start to pay back the 
credit (like everyone else) whether thev received SSO or CRES supply 

As these illustrations show, the "deferral credit" would apply equally to SSO and large-

scale governmental aggregation customers, and an equal amount would then be recovered by the 

distribution utility, including the same amount of carrying charges, regardless of whether the 

customer is an SSO or large-scale governmental aggregation customer. As explained above, in 

both cases, the loan being made is from the Applicant distribution utilities to the customer. 

Similarly, repayment is made directly from the customer to the Applicants, and in no way 

implicates the lending of money to or borrowing of money from the competitive supplier or FES. 

Further, as noted in the Direct Testimony of FPLE Witness Robert M. Garvin, providing this 

deferral credit to customers universally in deregulated environment has been accomplished and 

proven successful in Maryland.^^ 

SB 221 provides the Commission full legal authority to implement this mechanism. SB 

221 provides that the Commission may include "[t]erms and conditions" in an ESP including 

See FPLE Exhibit 1, Direct Testimony of Robert M. Garvin, at 11-12. 

10 
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"accounting or deferrals, including fiiture recovery of such deferrals." The GAGC mechanism 

is such a "[t]erm or condition". It establishes an accounting deferral (the GAGC) necessary to 

ensure the viability of large-scale governmental aggregation. Section 4928.143(B)(2)(d) 

provides for such a regulatory asset accounting mechanism and does not limit or preclude the 

GAGC. Importantly, the only statutory limitation on this accounting and deferral language in 

Division (B)(2)(d) is that it must comply with Division (B)'s directives, including to encourage 

and promote large-scale governmental aggregation under Section 4928.20(K).^^ Otherwise, an 

accounting and deferral mechanism may be included, "without limitation" by the Commission, 

and is not statutorily limited to the utility's generation deferral under O.R.C. 4928.144. 

Further, implementation of the GAGC would also be consistent with the State policies set 

forth in Section 4928.02 in the following ways: 

• Allowing SSO customers to defer a portion of the approved generation rate and not 
large-scale governmental customers would be unduly discriminatory against large-
scale-governmental aggregation customers — 4928.02(A); 

• The GAGC is necessary for a large-scale governmental aggregator to offer a 
comparable deferral as that proposed by FirstEnergy ~ 4928.02(B); 

• Large-scale governmental aggregation is the only viable con^etitive option for 
residential and small commercial consumers in FirstEnergy's service territory. Without 
the GAGC, large-scale governmental aggregation v/ill not be viable. ~ 4928.02(C); and 

• The GAGC is clearly the type oi flexible regulatory treatment \hsi is necessary to 
encourage the emergence of competitive retail electric markets in the FirstEnergy 
service territory - 4928.02(G). 

^̂  O.R.C. §4928.143(B)(2)(d) ("(d) Terms, conditions, or charges relating to limitations on customer shopping for 
retail electric generation service, bypassability, standby, back-up, or supplemental power service, default service, 
carrying costs, amortization periods, and accounting or deferrals, including future recovery of such deferrals, as 
would have the effect of stabilizing or providing certainty regarding retail electric service;). 
^̂  O.R.C. §4928.20(B). 
^̂  Moreover, S.B. 221 expressly excludes an ESP from Titie XLIV of the Revised Code, except to the extent the 
ESP must encourage and promote large-scale governmental aggregation. This statutory construction makes the 
GAGC lawful. Further, the GAGC is not inconsistent with the language and holding of Elyria Foundry^ which 
guards against the electric utility eliminating competition through nonbypassable subsidies. O.R.C. §4928.143 (b). 
See also Elyria Foundry v PUC, (2007) 114 Ohio St. 3d. 305. 

11 
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There is no financial disadvantage to the FirstEnergy Utilities because they will be repaid 

the exact same deferral revenue from large-scale governmental aggregation customers they 

otherwise would receive if the customers remained SSO customers.'̂ '* 

B. Our Option II 150-day Window Notification Eliminates the Anti-Competitive 
Barrier of the MDS Rider Without Impacting the FirstEnergy Utilities. 

If the Commission does not eliminate the MDS or make it fully bypassable for large-scale 

governmental aggregation customers, the Large-Scale Governmental Aggregation's Option II 

proposal is to establish a 150-day vraidow during which a large-scale governmental aggregation 

can notify its electric utility that it elects to take third-party CRES supply, and, in doing so, avoid 

the MDS Rider. This proposal eliminates the MDS' $10 per MWh shopping barrier during this 

initial window, and effectively allows the large-scale governmental aggregation and CRES 

suppliers to either prove that the Companies' market pricihg estimates were substantially 

overvalued and that material benefits can be obtained for customers or be forced to accept that 

the Companies' ESP pricing represents nondiscriminatory and reasonably priced retail electric 

service as contemplated by O.R.C. 4928.02.^^ 

The risk of this proposal to the Companies also seems negligible based on the record in 

this case and current circumstances. First, as extensively examined in the Large-Scale 

Governmental Aggregation's Initial Post Hearing Brief, the Companies failed to provide credible 

justification for this nonbypassable charge, and, therefore, have not carried their burden of proof 

for its approval at least with regard to the O.R.C. 4928.20(K) review for large-scale 

*̂ Should the Commission not order the same phase-in-credit for large-scale governmental a^regation customers, 
the Commission should specifically find and order under ORC Section 4928.20(1), that no large-scale governmental 
aggregation customer who received CRES service during the ESP period should be required to pay the Companies' 
generation credit deferral even if such customer retums to the Companies' SSO service after the expiration of the 
ESP period because they will not have received any benefits from Ihe deferral credit. 
^̂  See O.R.C. §4928.02 
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governmental aggregations. Even assuming some credible justification for the risk associated 

with the $ 1.731 Billion charge exists (which we do not accept), the MDS Rider is not designated 

as the POLR charge, and, essentially, is "compensation for FirstEnergy to stand ready to sell 

generation at 160% times the current market prices."^^ In a deregulated environment, the 

FirstEnergy Utilities cannot claim a "loss" of revenue when customers take third party supply 

unless they contractually take ownership of this risk in their contract with their third-party 

suppher, i.e., FES. As no contract is currently in place between the FirstEnergy Utilities and 

FES, the FirstEnergy Utilities do not own any risk associated with serving the Large-Scale 

Governmental Aggregations' load. If the Commission properly eliminates the MDS for large-

scale governmental aggregations in full or for the 150-day wmdow, FirstEnergy will still be able 

to negotiate with FES to reduce its load requirements to avoid this risk. Further, current 

economic circumstances and the extreme drop in energy prices also discredit the Companies' 

attempt to justify this provision. 

IV. CONCLUSION 

The Large-Scale Governmental Aggregations have set forth statutory directions to assist 

the Commission in arriving at a just, reasonable and lawful decision in this case. While there are 

certainly many other critical issues that must be addressed in the Commission's decision, SB 221 

makes clear that the State's commitment to the benefits of large-scale governmental aggregation 

must also be carried out in any approved ESP. 

The Large-Scale Governmental Aggregations respectfully request the Commission 

comply with the mandates and advance the policies of SB 221, and implement the necessary and 

appropriate modifications we have proposed in this case. 

^̂  See Large-Scale Governmental Aggregations' Post Hearing Brief, at 27-36. 
^̂  See Large-Scale Govermnental Aggregations' Post Hearing Brief, at 31 (Citing Competitive Suppliers Exhibit 3, 
Direct Testimony of Teresa Ringenbach, at 9). 
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Respectfully submitted, 

Glenn S. Krassen (0007610) T ^ ^ Q Q ^ ^ C ^ M M 

BRICKER & ECKLER LLP 
1375 East Nintii Street 
Suite 1500 
Cleveland, Ohio 44114 
Phone:(216)523-5405 
Facsimile: (216) 523-7071 
gkrassen@bricker.com 

and 

E. Brett Breitschwerdt (0082801) 
BRICKER & ECKLER LLP 
100 Soutii Third Street 
Columbus, Ohio 43215 
Phone:(614)227-2300 
Facsunile: (614) 227-2390 
bbreitschwerdt@bricker.com 

Attomeys for Northeast Ohio Public Energy 
Council 
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