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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Ohio 
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Plan. 
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I. Introduction 

The Ohio Schools Council (''Schools") hereby files this reply brief. The Schools will 

reply to matters of the most significance to our positions. In not addressing each and every 

position advanced by the parties, we are not expressing agreement necessarily with any such-

position. The Schools have demonstrated that its positions in this case are supported by 

factual analysis, the laws of the State of Ohio, and reasonable and important considerations 

of public policy. 

II. The Companies have Failed to Meet their Burden of Proof Regarding the 
ESP, as proposed, and Reasonable Modiflcations, Including the Schools' 
Proposals, and Should be Incorporated Into any Approved ESP. 

The FirstEnergy Companies ("FirstEnergy" and/or the "Companies") have fdled to 

satisfy their burden of proof to show that the proposds included within their proposed 

electric security plan ("ESP") are just, reasonable, and pmdent nor have the Companies 

proven their Plan to be consistent with the electric policies of the state. The Schools concur 

with the Briefs of the Commission Staff and each and every other intervening party in this 

case that the Companies' ESP, as proposed, should not be approved by the Commission.^ 

Modifications are necessary for the ESP to be more favorable in the aggregate than the 

expected results of a market rate option ("MRO"). Importantly, Amended Substitute Senate 

Bill 221 ("SB 221") provides the Commission with authority to modify and approve an ESP 

if the Commission deems the ESP, as modified, more favorable to customers. 

In tiie Schools' Initid Post Hearing Brief ("Initid Brief')? vve provided the 

Commission with specific modifications that would correct or, at least, moderate the unjust 

' See Post-Hearing Brief Submitted on behalf of the Staff of the Public Utilities Conunission of Ohio 
(hereinafter "Commission Staff Brief), at 9 (Stating "Staff believes changes to FE*s proposal are necessary to 
make it more reasonable.")-
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and unreasonable rate increases to the Schools in order to obtdn a more favorable ESP. The 

Schools proposals^, to be considered in the dtemative, are as follows: 

1. The Commission should order the Companies to offer the Schools a third 
Energy for Education program. 

2. In the altemative, the Commission should order the Companies to offer 
the Schools a School Rider in the Companies' tariffs to reduce rate 
impacts on Schools. 

The Schools' Initid Brief, explains these dtemative proposds in detdl, and 

establishes that these proposed two dtemative modifications are just, reasonable and 

necessary. 

III. The Companies' Brief Fails to Address the Legitimate Arguments Presented 
by the Schools in This Case. 

The Companies' brief in support of their ESP does not mention the Schools. The 

Companies' brief fails to address the legitimate arguments made by the Schools regarding 

the substantial rate increases proposed to confront this customer class on January 1, 2009. 

The extent of the Companies' analysis in their brief regarding how individual customers 

and discrete customer classes will be impacted by the ESP is limited to assertions that 

average rate increases across all customers will be "modest"^ and increases in generation 

rates have been mitigated imder the Plan."* As previously explained, the rate increases 

proposed for individual School customers, and the Schools as a customer class, will be 

substantial, are not proposed to be mitigated, and are far in excess of the average rate 

increases for the reminder of the General Service-Secondary (GS-S) and General Service-

Primary (GS-P) classes. 

^ See Initial Post Hearing Brief of Ohio Schools Council, at 22-23. 
^ See Brief of Ohio Edison Company, The Cleveland Electric Illuminating Company, and the Toledo Edison 
Company In Support of their Electric Security Plan (hereinafter "Companies Brief), at 2. 
Ud.a.t25. 
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The Companies' attempts to employ the regulatory principle of gradualism also does 

not extend to the Schools. For example, Rider EDR, "designed to moderate the potential rate 

increases to those customer classes which would have otherwise received the largest 

increases", does not apply to the Schools.^ As explained in detail in the Schools' Initial Brief, 

the Companies failed to consider whether it would be reasonable or appropriate to mitigate 

the substantial rate increases confronting the Schools because the Companies did not 

complete any rate impact analysis of the proposed ESP on the Schools as a customer class 

but simply forced the Schools into the calculated average rate increase for the GS-S and GS-

P classes. The Companies' again completely ignored the more favorable load characteristics 

and lower cost causation of the Schools as a unique customer class. As succinctly explained 

in Nucor's Initial Brief: 

Herding existing customers into one of the new rate classes, calculating 
an average rate from all the rate schedides that comprise the new rate 
class, then calculating the rate impacts for the new rate class under the 
ESP proposal does not tell us the whole story about the rate impacts on 
individual customers or rate schedules. 

For the Schools, as previously explained in detail, the whole story would not show a 

moderate average increase of 5.32% or less in 2009. Rather, it would show an average 

increase in excess of 11% with many School customers being forced to fund increases in 

excess of 25% and some as great as 77.5%.^ Because the Companies have not recognized 

or addressed the substantial and undisputed rate increases confronting Ohio's public schools, 

the Schools again request that the Commission address these severe rate increases and 

incorporate one of the Schools' proposed altemative modifications into any approved ESP. 

^ Companies' Brief, at 34. 
^ Initial Brief of Nucor Steel Marion, Inc., at 13. 
^ See Initial Post Hearing Brief of Ohio Schools Coxmcil, at 8-9. 

2860864v2 



IV. Without Moderating the Proposed Rate Increases for the Schools, the 
Industrial Customers' Proposal Would Unreasonably Result in Even More 
Substantial Rate Increases for the Schools. 

The Schools are not the only party to voice their dissatisfaction with the distribution-

case rate design and the resulting severe rate increases confronting certain customer classes 

under the Companies' proposed ESP. Similar to the Schools' challenge to the Companies' 

unwavering commitment to service voltage rate simplification, several other interveners, 

primarily industrial and large commercial customers, also address the rate design and the 

resulting substantial rate increases proposed under the ESP. For example, Nucor argues in its 

brief: 

FirstEnergy proposes to consolidate over twenty existing rate schedules 
into eight new rate classes, consistent with the rate classes FirstEnergy 
proposed in its distribution case. Direct Testimony of Gregory F. 
Mussing, FirstEnergy Exhibit 4 ("FirstEnergy Ex. 4") at 3, 5. FirstEnergy 
then proposes to apply a near-imiform (differentiated on the basis of a 
loss adjustment) generation rate to the eight rate classes. As discussed in 
detail below, FirstEnergy's proposed rate design recognizes almost no 
cost differences to serve customer classes based on the characteristics of 
those classes. The result is an over-allocation of costs to in the General 
Service - Transmission ("GT") class (as well as certain other classes), 
and a dramatic increase in rates for such customers.^ 

Similarly, Kroger argues in its post hearing brief that: 

There are major problems with this proposed rate design [W]hen 
these "moderate" impacts are evaluated in the context of actual individual 
customers of differing load factors, a very different picture emerges.^ 

See Initial Brief of Nucor Steel M^on , Inc., at 7-8. 
See Initial Brief of The Kroger Co., at 7-8. 
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Certainly, the Schools should continue to be considered a unique class of customers, and due 

consideration given to the dramatic increase in School rates contemplated under the 

Companies' ESP proposal. 

One of the industrial customers' primary proposed solutions to more effectively 

implement gradualism and address the substantial rate increases confi-onting the GT class 

was set forth in the Direct Testimony of Ohio Energy Group ("OEG") Witness Stephen J. 

Baron, and is supported in the briefs of both OEG and Nucor. As set forth in OEG's brief, 

Mr. Baron proposes that under a long-term plan, the approved ESP revenue increases for 

non-shopping customers be allocated using the following three principles: 

1. Residential rates should reflect the increases suggested by the 
Companies (if the filed ESP rates are adopted) and not be charged 
any costs associated with rate mitigation under this plan. If 
altemative wholesale generation rates are approved, then residential 
rates should be adjusted accordingly to recover the residential class 
share of costs, without any additional mitigation charges produced 
under this plan. 

2. No rate schedule should receive an increase greater than "2 Times" 
the retail average increase. 

3. No rate schedule should receive a rate decrease if other schedules get 
an increase. ̂ ^ (emphasis added) 

While the OEG "rate mitigation" plan seems to implement logical principles to mitigate 

rates, the practical effect of applying these principles to the eight rate schedules proposed by 

the Companies would be to further increase the ESP rates confi-onting the Schools. The 

OEG's proposal, like the Companies', effectively ignores the Schools as a unique customer 

rate class and forces the Schools into the GS-S and GS-P schedules. As a result, the actual 

^̂  See Brief of Ohio Energy Group on Long-Term ESP, at 16. 
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dramatic impact of this proposal on the Schools, like the Companies' ESP itself, is masked 

by the average rate increase for these rate schedules as a whole. 

For example, under the Companies' ESP as proposed, while the average Toledo 

Edison ("TE") GS-S customer would receive a 6.92% decrease in their bill and the average 

TE GS-P customer would receive a 10.27% decrease in their bill, the Schools served by TE 

will be confronted with an average 16.3% increase in 2009. Incorporating OEG's proposal 

actually resuhs in even more substantial increases for the Schools. Under OEG's proposal, 

the average proposed TE GS-S 6.92% decrease would be modified to a 4.74% increase and 

the average GS-P decrease of 10.27% would be modified to 0.96% increase, resulting in an 

approximately 10% average increase for both the TE GS-S and GS-P customer classes from 

the rates currently proposed in the ESP:^^ Applying the OEG "rate mitigation" plan to the 

Schools in TE's service territory would result in an average rate increase for the Schools of 

approximately 26%, a result wholly inconsistent with Mr. Baron's general principle that rate 

increases should not be greater than "2 Times" the retail average increase. 

Without implementing the Schools' proposals to mitigate the substantial rate 

increases already confi:onting the Schools, it would be extremely unjust and unreasonable for 

the Commission to implement OEG's proposed "rate mitigation" plan. We also note that 

OEG's policy arguments regarding the need to mitigate substantial rate increases for large 

industrial customers to improve the State's economy must be reconciled with policy 

arguments set forth in the Schools' Initial Brief regarding the primary importance of 

education in facilitating the State's effectiveness in the global economy. *̂  As expressed by 

'̂  See Brief of Ohio Energy Group on Long-Term ESP, at 17. 
'̂  See Initial Post Hearing Brief of Ohio Schools Council, at 18-22. 
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Governor Ted Strickland in his first inaugural State of the State address, "[EJducation v^ll 

feed the economy."'^ 

V. Conclusion 

The Schools again submit that the Commission's decision regarding whether the 

Companies ESP is more favorable in the aggregate to customers should include consideration 

of the rate impacts on the Schools as a unique customer class. The Companies failed to 

consider the rate impacts of their ESP proposal on the Schools, failed to propose reasonable 

rate increases for the Schools, and did not address the Schools' legitimate arguments and 

concems in their brief Modification of the Companies' ESP proposal is necessary, just, and 

reasonable. With appropriate modification of the ESP to include an Energy for Education 

contract and/or a School Rider mechanism to mitigate the substantial rate increases 

confronting Ohio Schools Council's 249 public school districts, the Schools could consider 

supporting the Companies' ESP, as so modified. 

The Schools respectfully request the Commission to follow the polices and mandates 

of SB 221, recognize the unique Ohio public policy considerations involved for public 

schools, consider the drastic and financially devastating rate impacts on Schools proposed in 

the Companies' Application, and adopt the Schools' recommendations inthis case. 

^̂  Governor Ted Strickland, Speech: State of the State Address, (March 14,2007). 
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Respectfully submitted, 

vjCf-*-^ 

Glenn S. Krassen (0007610) 
BRICKER & ECKLER LLP 
1375 East Nintii Street 
Suite 1500 
Cleveland, Ohio 44114 
Phone:(216)523-5405 
Facsimile: (216) 523-7071 
gkrassen@bricker.com 

and 

E. Brett Breitschwerdt (0082801) 
BRICKER & ECKLER LLP 
100 Soutii Third Street 
Columbus, Ohio 43215 
Phone:(614)227-2300 
Facsimile: (614) 227-2390 
bbreitschwerdt@bricker.com 

Attomeys for the Ohio Schools Council 

2860864v2 

mailto:gkrassen@bricker.com
mailto:bbreitschwerdt@bricker.com


CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Reply Brief of The Ohio Schools Council was 

served upon the following parties of record this 12th day of December 2008, via electronic 

transmission, hand-delivery or first class mail, postage prepaid. • 

E. Brett Breffschwerdt 

James W. Burk, Counsel of Record 
Arthur Korkosz, Senior Attomey 
Mark A. Hayden, Attomey 
Ebony L. Miller, Attomey 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 

On Behalf of The Cleveland Electric 
Illuminating Company, Ohio Edison Company 
and The Toledo Edison Company 

David F. Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 

On Behalf of Ohio Energy Group 

Samuel C. Randazzo 
Lisa G. McAlister 
Daniel J. Neilsen 
Joseph Clark 
McNees, Wallace & Nurick 
21 East State Street, 17* Floor 
Columbus, OH 43215 

On Behalf of Industrial Energy Users - Ohio 

Janine L. Migden-Ostrander 
Consumers' Counsel 
Jeffrey L. Small, Counsel of Record 
Jacqueline Lake Roberts 
Richard C. Reese 
Gregory J. Poulos 
Assistant Consumers' Counsel 
Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, OH 43215-3485 

On Behalf of Office of the Ohio Consumers' 
Counsel 

John W. Bentine 
Mark S. Yurick 
Mattiiew S. White 
Chester, Willcox & Saxbe LLP 
65 East State Street, Suite 1000 
Columbus, OH 43215-4213 

On Behalf of The Kroger Co. 

Barth E. Royer, Counsel of Record 
Bell & Royer Co. LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Nolan Moser 
Air & Energy Program Manager 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 

2870545vl 
15 



Trent A. Dougherty 
Staff Attomey 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 

On Behalf of The Ohio Environmental 
Council 

David C. Rinebolt, Trial Attomey 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
PO Box 1793 
Findlay, OH 45839-1793 

On Behalf of Ohio Partners for Affordable 
Energy 

John W. Bentine, Counsel of Record 
Mark S. Yurick 
Chester, Willcox & Saxbe LLP 
65 East State Street, Suite 
1000 Columbus, OH 43215-4213 

Garrett A. Stone 
Michael K. Lavanga 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, NW 
8th Floor, West Tower 
Washington, DC 20007 

On Behalf of Nucor Steel Marion, Inc. 

Leslie A. Kovacik, Lead Counsel for NOAC 
Counsel for Toledo 
420 Madison Avenue, Suite 100 
Toledo, OH 43604-1219 

Lance M. Keiffer, Lead Counsel for NOAC 
Assistant Prosecuting Attomey 
Counsel for Lucas County 
711 Adams Street, 2nd Floor 
Toledo, OH 43624-1680 

Sheilah H. McAdams, Law Director 
Counsel for Maumee 
Marsh & McAdams 
204 West Wayne Street 
Maumee, OH 43537 

Brian J. Ballenger, Law Director 
Counsel for Northwood 
Ballenger & Moore 
3401 Woodville Road, Suite C 
Nortiiwood, OH 43619 

Paul S. Goldberg, Law Director 
Counsel for Oregon 
6800 W. Central Avenue 
Toledo, OH 43617-1135 

James E. Moan, Law Director 
Counsel for Sylvania 
4930 Holland-Sylvania Road 
Sylvania, OH 43560 

Paul Skaff, Asst. Village Solicitor 
Counsel for Holland 
353 Elm Street 
Perrysburg, OH 43551 

Thomas R. Hays, Solicitor 
Coimsel for Lake Township 
3315 Centennial Road, Suite A-2 
Sylvania, OH 43560 

On Behalf of Northwest Ohio Aggregation 
Coalition ("NOAC") 

M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street, P.O. Box 1008 
Columbus, OH 43216-1008 

Cynthia A. Fonner 
Constellation Energy Group, Inc. 
50 West Washington Blvd., Suite 300 
Chicago, IL 60661 

David I. Fein 
VP, Energy Policy—^Midwest 
Constellation Energy Group, Inc. 
550 West Washington Blvd., Suite 300 
Chicago, IL 60661 

On Behalf of Constellation NewEnergy, Inc. and 
Constellation Energy Commodities 
Group, Inc. 

2870545vl 



M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Stteet, P.O. Box 1008 
Columbus, OH 43216-1008 

On Behalf of Direct Energy Services, LLC, 
The National Energy Marketers and Integrys 
Energy Services, LLC 

Craig G. Goodman 
President 
National Energy Marketers Association 
3333 K Street, N.W., Suite 110 
Washington, DC 20007 

On Behalf of the National Energy Marketers 
("NEM") 

Bobby Singh 
Integrys Energy Services, Inc. 
300 West Wilson Bride Road, Suite 350 
Worthington, OH 43085 

On Behalf of Integrys Energy Services, Inc. 

Barth E. Royer Bell & Royer Co., LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Gary A. Jeffries 
Senior Counsel 
Dominion Resources Services, Inc. 
501 Martindale Street, Suite 400 
Pittsburgh, PA 15212-5817 

Henry W. Eckhart 
50 W. Broad Street, #2117 
Columbus, OH 43215 

On Behalf of The Sierra Club and The National 
Resources Defense Council ("NRDC") 

Sean W. Vollman 
David A. Muntean 
Assistant Directors of Law 
City of Akron 
161 S. High Street, Suite 202 
Akron, OH 44308 

On Behalf of The City of Akron 

Joseph P. Meissner 
The Legal Aid Society of Cleveland 
1223 West 6tii Street 
Cleveland, OH 44113 

On Behalf of The Neighborhood Environmental 
Coalition, Consumers for Fair Utility Rates, 
United Clevelanders Against Poverty, Cleveland 
Housing Network and The Empowerment Center 
of Greater Cleveland ("Citizens Coalition") 

Langdon D. Bell Bell & Royer Co. 
33 South Grant Avenue 
Columbus, OH 43215-3927 

LPA 

Kevin Schmidt 
The Ohio Manufacturers' Association 
33 North High Street 
Columbus, OH 43215-3005 

On Behalf of Dominion Retail, Inc. 

Richard L. Sites 
General Counsel & Senior Director of 
Healtii Policy 
Ohio Hospital Association 
155 East Broad Street, 15th Floor 
Columbus, OH 43215-3620 

On Behalf of The Ohio Manufacturers' 
Association ("OMA") 

Glenn S. Krassen 
Bricker & Eckler LLP 
1375 East Ninth Street, Suite 1500 
Cleveland, OH 44114 

On Behalf Of Ohio Hospital Association 

2870545V1 



E. Brett Breitschwerdt 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215 

On behalf of Northeast Ohio Public Energy 
Council ("NOPEC") and the Ohio Schools 
Council ("Schools") 

Larry Gearhardt 
Chief Legal Counsel 
Ohio Farm Bureau Federation 
280 North High Street 
PO Box 182383 
Columbus, OH 43218-2383 

On Behalf of the Ohio Farm Bureau 
Federation ("OFBF") 

Robert J. Triozzi, Director of Law 
Steven Beeler, Assistant Director of Law 
City of Cleveland 
Cleveland City Hall 
601 Lakeside Avenue, Room 106 
Cleveland, OH 44114-1077 

Gregory H. Dunn, Counsel of Record 
Christopher L Miller 
Andrew T. Porter 
Schottenstein Zox & Dunn Co., LPA 
250 West Street 
Columbus, OH 43215 

On Behalf of The City of Cleveland 

Dane Stinson 
Bailey Cavalieri LLC 
One Columbus 
10 West Broad Street, Suite 2100 
Columbus, OH 43215 

F. Mitchell Dutton 
Senior Attomey 
FPL Energy Power Marketing, Inc. 
700 Universe Boulevard 
CTR/JB 
Juno Beach, FL 33408 

On Behalf of FPL Energy Power Marketing, 
Inc. ("PMI") and GEXA Energy holdings, 
LLC ("GEXA") (collectively "PMI/GEXA") 

Theodore S. Robinson 
Citizen Power 
2121 Murray Avenue 
Pittsburgh, PA 15217 

On Behalf of Citizen Power, Inc. 

Damon E. Xenopoulos 
Brickfield, Birchette, Ritts & Stone, PC 
1025 Thomas Jefferson Street, NW 
Eighth Floor, Wets Tower 
Washington, DC 20007 

On Behalf of OnmiSource Corporation 

Craig I. Smith 
2824 Coventry Road 
Cleveland, OH 44120 

On Behalf of Materials Science Corporation 

Steve Millard 
President and Executive Director 
The Council on Small Enterprises 
The Higbee Building 
100 Public Square, Suite 201 
Cleveland, OH 44113 

Nicholas C. York 
Eric D. Weldele 
Tucker Ellis & West LLP 
1225 Huntington Center 
41 South High Street 
Columbus, OH 43215 

On Behalf of Council of Smaller enterprises 

Sally W.BIoomfield 
Terrence CDonnell 
Bricker & Eckler LLP 
100 South Third Stteet 
Columbus, OH 43215 

On Behalf of American Wind Energy Association, 
Wind on the Wires, and Ohio Advanced Energy 

Douglas M. Mancino 
McDermott Will & Emery LLP 
2049 Century Park East, Suite 3800 
Los Angeles, CA 90067-3218 

2870545V1 



Gregory K. Lawrence 
McDermott Will & Emery LLP 
28 State Street 
Boston, MA 02109 

On Behalf of Morgan Stanley Capital Group 

Douglas M. Mancino 
McDermott Will & Emery LLP 
2049 Century Park East, Suite 3800 
Los Angeles, CA 90067-3218 

Grace C. Wung 
McDermott WiU & Emery, LLP 
600 Thirteenth Street, NW 
Washington, DC 2005 

On Behalf of Wal-Mart Stores East LP and 
Sam's Club East, LP, Macy's Inc., and BJ's 
Wholesale Club, Inc. (the "Commercial 
Group") 

John Jones 
William Wright 
Assistant Attorneys General 
Public Utilities Section 
180 East Broad Street 
Columbus, OH 43215 

On Behalf of the Public Utilities Commission 
of Ohio 

Christine Pirik 
Gregory Price 
Public Utilities Commission of Ohio 
180 East Broad Street 
Columbus OH 43215 

Attomey Examiners 

2870545vl 


