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I. Introduction 

This case is before the Commission upon the joint application of the Ohio Edison 

Company, The Cleveland Electric Illuminating Company, and The Toledo Edison Company 

(collectively, the "FE Companies") for approval of an electric security plan ("ESP") pursuant to 

Amended Substitute Bill No. 221 ("SB 221"), and, more specifically, pursuant to Section 

4928.143, Revised Code, which sets out the terms and conditions of such plans. The ESP 

includes a proposed standard service offer ("SSO") for generation service, but also includes a 

variety of other proposals related to matters such as the enhancement of distribution system 

reliability and the promotion of economic development, job retention, energy efficiency, and 

peak demand reduction. The evidentiary hearing on the application commenced October 20, 

2008 and concluded October 31, 2008, and post hearing briefs were filed with the Commission 

on November 21, 2008. The Ohio Environmental Council ("OEC"), an intervenor in this 

proceeding, hereby submits its reply to the initial brief of the FE Companies in accordance with 

the schedule established by the presiding attomey examiners. 
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As explained in its motion to intervene, OEC is a non-profit, charitable organization 

comprised of a network of over 100 affiliated group members and some 3,000 individual 

members. Over its 40-year history, OEC, relying on scientific principles, has been a leading 

advocate for fresh air, clean water, and sustainable land use before the le^slature and 

administrative agencies, as well as in the courts. In keeping with its mission, OEC was an active 

participant in the effort that led to the inclusion of energy efficiency and peak demand reduction 

mandates in SB 221.^ Accordingly, the focus of OEC s reply brief is limited to the arguments 

advanced by the FE Companies in their initial brief regarding the provisions of their ESP that are 

related to achieving compliance with these statutory benchmarks. 

Under Section 4928.143(C)(1), Revised Code, the Commission must find that, all things 

considered, the ESP, including the non-market based SSO, is more favorable in the aggregate 

that the expected resuhs under a Section 4928.142, Revised Code, market rate offer ("MRO") 

SSO. It is important to note that under Section 4928.143(C)(1), Revised Code, the FE 

Companies have the burden of proof with respect to demonstrating that the proposed ESP is 

more favorable in the aggregate than the expected results of the MRO-based SSO. OEC 

maintains, as it has throughout its filings in this case, that the FE Companies have failed to meet 

this burden of proof with respect to their claim that the measures proposed in the ESP to address 

energy efficiency and peak demand reduction represent a "benefit" of the ESP. As OEC has 

pointed out, the FE Companies must meet the applicable statutory energy savings and demand 

reduction benchmarks regardless of the form of SSO - ifany - that is ultimately approved by the 

Commission. The short shrifl the FE Companies have given this issue in their initial brief is 

consistent with their failure to provide any detail regarding measures they will undertake to meet 

the applicable benchmarks. Indeed, they continue to rely on the $25 million dollar commitment 
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to energy efficiency and peak demand activities as a benefit of the ESP, notwithstanding that the 

evidence clearly demonstrates that this commitment will be insufficient to achieve benchmark 

compliance. 

n . Argument 

A. The $25 million commitment to energy efficiency and peak demand 
reduction activities is insufficient to permit the FE Companies to achieve 
compliance with the Section 4928,66, Revised Code, e n e i ^ savings and peak 
demand reduction benchmarks. 

Notwithstanding their absolute obligation to comply with the statutory benchmarks, the 

only specific proposal offered by the FE Companies in this regard comes in a single sentence in 

the direct testimony of the FE Companies v*ntness Blank, who states that the ESP includes a 

commitment to spend up to $25 million, in annual amounts of $5 million, over the 2009-2013 

period for energy efficiency and demand side management activities.^ The evidence clearly 

shows that this amount is inadequate. Combining the $5 million dollar annual commitment with 

the $14 million in revenues the FE Companies project will be derived through the DSM cost-

recovery mechanisms of all three companies shows that the FE Companies will be able to 

support total DSM spending of approximately $19 million in 2009.^ However, the analysis 

presented by OEC witness Gunn demonstrates that to meet the .3% savings in energy savings 

benchmark applicable in 2009, the FE Companies would have to spend approximately $28 

million, or $9 million more than they currently plan to spend.'̂  

Other witnesses also questioned the adequacy of the FE Companies' dollar commitment 

to energy efficiency and demand reduction activities. For example, Staff witness Shreck testified 

that "it is unlikely that such a fimding level by itself v^ll meet the benchmarks requh-ed of the 
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Companies' over the next 5 years. "̂  However, although the FE Companies acknowledged these 

criticisms, as well as similar observations by NRDC witness Sullivan, OCC witness Gonzalez, 

and OPAE witness Alexander, in their brief, they make no attempt whatever to rebut these 

criticisms. Rather, they state that these criticisms are "premature," and offer the astonishing 

proposition that, the conmiitment to spend "up to" $25 million of shareholder funds was never 

intended to suggest that this is the upper limit of what will be spent to meet the Section 4928.66, 

Revised Code, benchmarks.^ What else does "up to" mean if it is not an upper limit? Although 

the DSM cost-recovery mechanism will generate revenues to support DSM spending, the FE 

Companies' own projection of the revenues expected to be derived from this mechanism, when 

coupled with the "up to" dollar commitment, will not be sufficient to get the job done. It may be 

that the FE Compatiies do have a plan to support additional fiinding for energy efficiency and 

demand reduction activities, but if they do, it certainly has not been explained in this case. 

B. The FE Companies' ESP is deficient because it contains no explanation of 
how those funds that will be committed to energy efHciency and demand 
reduction activities will be utilized. 

OEC witness Gunn also criticized the FE Companies' failure to provide any explanation 

as to how the dollar commitment for energy efficiency and demand reduction would be 

deployed.^ To illustrate the type of detailed description of that should have been supplied as a 

part of the ESP, Mr. Gunn provided examples of DSM program requirements that have been 

imposed in other states.^ In their brief, the FE Companies also attempt to sidestep this issue by 

claiming that this concem is premature, and suggest that they will provide this information at 
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some point in the fiiture.^ OEC respectfijlly submits that the Commission cannot fairly 

determine if the dollar commitment for energy efficiency and demand reduction activities is a 

benefit worth of considerafion in determining whether the ESP is more favorable in the aggregate 

than the expected results of the MRO-based SSO until it has assurance that those dollars will be 

deployed in a cost-effective manner. To make such a finding, the Commission must know the 

details of the programs to be offered, as well as the procedures the FE Companies will utilize to 

evaluate, monitor, and verify the savings claimed. The Commission also needs to know how 

requests for exemption from the cost-recovery mechanism will be addressed to assure that the 

any customer-directed programs on which the FE Companies intend to rely to achieve 

benchmark compliance are providing sufficient bang for the bucks other customers will be asked 

to supply to underwrite the exemption.*^ The FE Companies have provided no answers to these 

critical questions. 

HI. Conclusion 

For the reasons set forth above, the Commission should find that the FE Companies have 

failed to sustain their burden of proof and should reject the FE Companies claim that the dollar 

commitment for energy efficiency and demand reduction activities constitute a benefit of the 

ESP. Not only is the level of the dollar commitment inadequate, but, in the absence of additional 

detail, the claimed benefit is, at best, illusory. 

^ FE Companies' Initial Brief, 36-37. 
'° OECExliibitl, 16-23. 



Respectfully submitted, 

5S2 
Barth E. Royer (Counsel of Record) 
Bell & Royer Co., LPA 
33 South Grant Avenue 
Columbus, Ohio 43215-3927 
(614) 228-0704 - Telephone 
(614)228-0201-Fax 
BarthRoyerf^xtoLcom - email 

Nolan Moser 
Air & Energy Program Manager 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, Ohio 43212-3449 
(614) 487-7506 - Telephone 
(614) 487-7510-Fax 
nmoser&;theOEC. org - Email 

Trent A. Dougherty 
Staff Attomey 
The Ohio Environmental Council 
1207 Grandview Avenue, Suite 201 
Columbus, Ohio 43212-3449 
(614) 487-7506 - Telephone 
(614) 487-7510-Fax 
trent(^.theOEC.org - Email 

Attomeys for 
The Ohio Environmental Council 


