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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of Ohio Edison : ,
Company, The Cleveland Electric I{luminating :  Case No, 08-935-EL-SSO
Company and The Toledo Edison Company for

Authority to Establish a Standard Service Offer

Pursuant to R.C. 4928.143 in the Form of an

Electric Security Plan.

REPLY BRIEF
SUBMITTED ON BEHALF OF THE STAFF OF
THE PUBLIC UTILITIES COMMISSION OF OHIO

INTRODUCTION

The Staff stands by its positions on the issues that it addressed in its Post-Hearing
Brief and takes this opportunity to again recommend that the Commission adopt Staff
findings and recommendations as reasonable outcomes that are supported i)y the record.
This Reply Brief is submitted to address narrow issues and/or certain misstatements that
appear in FirstEnergy’s (FE or Company) Post-Hearing Brief and to further clarify the

Staff’s position.

DISCUSSION

A.  Significantly Excessive Earnings

In keeping with its traditional stance of not restating arguments already made,

there arc only two items to be discussed as regards the Significantly Excessive Earnings



test, timing and witness Cahaan’s “statutory” interpretation. Neither item requires
lengthy examination.

The Stafl’s proposal to defer the comparable group determination to a technical
conference is criticized as “unwarranted.” The criticism is simply incorrect. If First-
Energy were the only company to which this test would apply, FirstEnergy would be
correct — no purpose would be served by delay. This is not the situation that exists,
Because the test will apply to all EDUs, it would be useful to achieve consensus.
Although this has already been achieved for Duke Energy Ohio, for the rest of the com-
panies consensus can only be achieved through a joint effort like a technical conference.
That there is an agreement on the methodology is more important than what is agreed
upon. Deciding this sort of question in a hearing is not particularly productive. Hearings
are useful to distinguish right from wrong. The process of selecting a comparable group,
within very broad parameters, is not a question of choosing between right and wrong.
Any comparable group is inherently arbitrary. Removing this highly judgmental exercise
from an adversarial setting is nseful. Certainly time permits this as no test would be
applied until 2010. The FirstEnergy criticism reflects its limited perspective. The Com-
mission should take the broader view and adopt the Staff recommendation.

The EDU bears the burden of proof to establish that its earnings are not excessive.
As Staff wimess Cahaan noted, the plain language of R.C. 4928.143(F) requires “[t]he
burden of proof for demonstrating that significantly excessive earnings did not occur

shall be on the ¢lectric distribution utility.” For this pedestrian observation, witness



Cahaan is criticized for making a foray from economics into law. The criticism is mean-
ingless and should be ignored.

As Witness Cahaan noted, he is not a lawyer and he offered no legal opir.lintms.l
He did offer his professional opinion about the test as proposed by Company witness
Vilbert. Dr, Vilbert’s test, as a matter of fact, tests whether significantly excessive
returns have been achieved.” He further states, as a matter of fact, that a test to determine
whether significantly excessive returns have been earned is not the equivalent of a test to
determine whether significantly excessive returns kave not been achieved.” Staff argues,
based on these facts, that Vilbert’s proposal does not meet the statutory requirement that
imposes upon the EDU bear the burden of proof to show that significantly excessive
returns have not been earned. The criticism of Mr. Cahaan is baseless and should be

ignored.

B. Gains from the resale of coal and sale of emission allowances should be
reduced from fuel costs.

In its initial brief, FE argues that Staff’s position of reducing recoverable fuel costs
in Rider DFC for 2006-2007 by the gains FE realized from coal re-sales and emission
allowance sales is incorrect for two reasons. First, FE posits that it incurred losses, not

gains, from coal re-sales it claims were part of a multi-transaction that led to synfuel pur-

Prefiled Testimony of R. Cahaan at 10,
! Id. at 16.

3 Id. at 13-14, 16.



chases. Second, I'E claims customers never paid for the emission allowances that it sold
for a profit. Staff’s position on FE’s re-sale of coal and sale of emission allowances is
based upon Staff’s thorough investigation of these issues. Staff’s investigative findings
and resulting position on these issues was provided in greater detail in the Staff Report
that it filed in Case No. 08-124-EL-ATA, et alt

With regard to the coal re-sale issue, FE has grossly mischaracterized Staff's
recommendation to reduce coal costs for the year 2007 by $2,230,068.5 First, FE claims
that this amount is in some way associated with synfuel purchases. It isnot. Secondly,
FE claims that this amount represents losses on coal re-sales. It does not.

The Staff Report, on which this recommendation is based, was compiled from
Staff's review of documents provided by FE and Staff-conducted interviews of FE repre-
sentatives. Based upon information obtained from the documents and interviews, Staff
concluded the following about the transactions that prompted its recommendation to
reduce costs by $2,230,068:

. The coal in question that was re-sold by FE kad nothing to do with synfuel

transactions. This is obvious from the plain reading of the Staff Repott, in

which the transaction in question was discussed in the "Resold Coal" sec-
tion, rather than in the "Synfuel” section.® Proper characterization of the

4 Confidential Staff Report (Ex. 10A) at 2-5.

Although FE did not explicitly state the $2,230,068 amount in its initial brief, this amount was the
subject of FE witness Warvel's rebuttal testimony on the topic of fuel costs, and is included in the
$9,135,561 amount that FE referenced in its brief.

Confidential Staff Report (Ex. 10A) at 5. Although there was a synfuel transaction discussed in
the Resold Coal section of the report, the report clearly indicated that it was a synfuel transaction, and not
just a straightforward coal re-sale transaction. Further, the Staff Report clearly differentiated the synfuel
transaction from the transaction in question. The fact that these transactions were separate and distinct, and
that they involved different transacting parties and purposes, is clear from a reading of the confidential
version of the Staff Report,



coal re-sale is critical, because coal re-sales for synfuel purposes should be
examined differently from other coal re-sales.

. The amount in question represented a GAIN on the re-sale of the coal in
question, not a loss as FE has claimed. Again, this is clear from a plain
reading of the section of the Staff Report in which the transaction is dis-
cussed.” Further, as was established by cross examination of company wit-
ness Warvell, this is reinforced in the section of the Staff Repott that sum-
marizes S$taff’s recommendations.®

Thus, the Staff Report established that FE re-sold coal that could have been delivered to
its facilities during the period under review and realized a gain from the re-sale of the
coal. FE makes no claim that this transaction was conducted outside in the normal course
by other than its fuel acquisition department to acquire coal to be consumed in generation
of electricity to be provided to ratepayers. Thus it was, and remains, Staff’s position that
the gain realized on this re-sale should be used to offset or reduce the cost of fuel for
regulatory purposes.” Therefore, FE’s monthly coal cost submittals, upon which the
calculation of FE’s fuel cost deferral is based, should be reduced accordingly.

FE contests Staff’s recommendation that emission allowance gains be netted
against deferred fuel costs. FE argues that customer rates are not impacted by allowance
purchases, and therefore they should have no claim to any gains associated with allow-
ance sales. FE reiterates this position despite the statements by its own witness that (1)

the allowance expense charged to customers is a function of the monthly allowance con-

Confidential Staff Report (Ex. 10A) at 5.
s Id at 2,
Staff notes that the use of this amount to reduce total fuel cost does not mean that FE will realize

no gain from the transaction. Rather, the amount reduces the numerator used for computation of the
cents/kwh rate to charge only 1o its Ohio retail customers.



sumption multiplied by the weighted average allowance inventory cost,'’ and (2) that the
weighted average inventory cost of allowances increases as purchased allowances are
added to inventory.!’ These acknowledgements highlight a fundamental flaw in the
Companies’ rationale and illustrate the ratemaking asymmetry that results from their
position. Utilizing FE’s approach, the ratepayers are saddled with higher allowance
expenses due to allowance purchases while FE retains all the gains from allowance sales.
Because the affects of allowance purchases remain embedded in the average cost of
inventory (even after those allowances are sold) that customers pay as allowances are
consumed, customer rates do reflect the cost of these allowances.

FE also failed to address the more than $4 million in U.S. Environmental Pro-
tection Agency (U.S. EPA) auction proceeds that are at issue in this case, and which were
addressed by Staff in its Staff Report in Case No. 08-124-EL-ATA, ef al. The auctioned
allowances were not purchased by FE, but rather were a small percentage of the allow-
ances otherwise allocated annually ta FE by the U.S. EPA. The allécation system is
based on the average fuel input characteristics at respective geherating units from 1985-
1987, and it’s unlikely that even the FE Companies would argue that customers weren’t
asked to pay for fucl costs at that time. Allowance auction proceeds have historically
been credited to Ohio electric ratepayers, and the Companies have not provided any com-

pelling reason to deviate from that long-standing practice.

10 Tr. X1 at 183 (lines 19 — 22).

" Id



In conclusion, FE has mischaracterized Staff’s investigative findings and resulting
position on the re-sale and sale of emission allowances that Staff has recommended a
reduction from the 2006-2007 fuel costs. FE attempts to create confusion around the sur-
rounding facts of the coal re-sales and sales of emission allowances where, in reality,

none exists.

CONCLUSION

Based upon the foregeing and the arguments advanced by the Staff in its Post-
Hearing Brief, the Staff respectfully requests that the Commission issue an order adopt-
ing Staff findings and recommendations in this case.

Respectfully submitted,

Sheryl Creed Maxfield
First Assistant Attorney General

Duane W. Luckey
Section Chief

WS

William L Wright

Thomas W. McNamee

John H. Jones

Assistant Attorneys General
Public Utilities Section

180 East Broad Street, 9™ Floor
Columbus, OH 43215-3793
614.466.4397 (telephone)
614.644.8764 (fax)

william. wright(@puc.state.oh.us

thomas.menamee(@puc.state.oh.us

john.jones@puc.state.oh.us



mailto:iohn.iones@puc.state.oh.us

PROOF OF SERVICE

[ hereby certify that a true copy of the foregoing Reply Brief, submitted on behalf
of the Staff of the Public Utilities Commission of Ohio, was served by regular U.S, mail,

postage prepaid, hand-delivered, and/or delivered via electronic mail, upon the following

parties of record, this 12® day of December, 2008.

Parties of Record:

Jeffrey Small

Jacqueline Lake Roberts

Richard C. Reese

Gregory J. Poulos

Assistant Consumers’ Counsel
Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, OH 43215
small@occ, state.oh.us
roberts(@occ.state.oh.us
reese(@occ.state.oh.us
Poulos@occ.state.oh.us

Langdon Bell

Barth E. Royer

Bell & Royer Co., LPA

33 South Grant Avenue
Columbus, OH 43215-3900
barthroyer(@aol.com
Ibell33@aol.com

fP

William L, Wright
Asmstan ttorney General

James Burk

Arthur Korkosz

Mark A. Hayden

Ebony Miller

FirstEnergy Service Company
76 Main Street

Akron, OH 44308-1890
burkj@firstenergycorp.com
korkosza@firstenergycorp.com
haydenm(@firstenergycorp.com
elmjlier@firstenergyveorp.com

David F. Boehm
Michael L. Kurtz
Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510

Cincinnati, OH 45202
dboehm@bkllawfirm.com

mkurtz@bkllawfirm.com



mailto:small@occ.state.oh.us
mailto:reese@Qcc.state.oh.us
mailto:Poulos@occ.state.oh.us
mailto:elmiller@firstencrgvcorp.com

M. Howard Petricoff

Stephen Howard

Vorys Sater Seymour & Pease
52 East Gay Street

P.O. Box 1008

Columbus, OH 43216-1008
mhpetricofti@vssp.com

showard@vssp.com

David Rinebolt

Colleen L. Mooney

Ohio Partners for Affordable Energy
P.O. Box 1793

Findlay, OH 45839-1793
drinebolt@aol.com
cmooney2@columbus.ir.com

Lisa McAlister

Daniel J. Neilsen

Samuel C. Randazzo

Joseph M, Clark

McNees Wallace & Nurick

21 East State Street, 17" Floor
Columbus, OH 43215-4228

Imcalister@mwncmh.com
dneilsenf@mwncmh.com

srandazzofomwnemh.com

jclark@mwnemh.com

Sheilah McAdams
Marsh & McAdams
204 West Wayne Street
Maumee, OH 43537

sheilahmc{@aol.com

Lance Keiffer

Lucas County Commissioners
711 Adams 2™ Floor

Toledo, OH 43624

lkeiffer@co.lucas.oh.us

Cynthia A, Fonner

David Fein

Constellation Energy Group, Inc.
550 West Washington Street
Suite 300

Chicago, IL 60661

david feini@constellation.com

cynthia.a.fonner@constellation.com

Brian J. Ballenger

Ballenger & Moore Co.

3401 Woodville Road

Suite C

Toledo, OH 43619
ballengerlawbibi@sbcglobal.net

Craig Goodman

National Energy Marketers Assn.
3333 K Street N.W. Suite 110
Washington, D.C. 20007

cgoodman(@energymarketers.com

Garrett Stone

Michael K. Lavagna

Brickfield, Burchette, Ritts & Stone
1025 Thomas Jetterson Street, N.W,
8" Floor West Tower

Washington, D.C. 20007
gas@bbrslaw.com

mkl{@bbrslaw.com

John Bentine

Mark Yurick

Matthew S. White

Chester, Willcox & Saxbe

65 East State Street, Suite 1000
Columbus, OH 43215-4213
jbentine@cwslaw.com

myurick(@cwslaw.com

mwhite@cwslaw.com



mailto:mhpetricoff@vssp.com
http://showardfalvssp.com
mailto:drineboIt@aol.CQm
mailto:cmooney2@columbus.rr.com
mailto:lmcalister@mwncmh.com
mailto:dneilsen@mwncmh.com
mailto:srandazzQ@mwncmh.com
mailto:Jclark@mwncmh.com
mailto:sheilahmc@aol.com
mailto:lkeiffer@co.lucas.oh.us
mailto:david.fein@constellation.cQm
mailto:cvnthia.a.fonner@constellation.com
mailto:ballengerlawbib@sbcglobal.net
mailto:cgoodman@energymarketers.com
mailto:gas@bbrslaw.com
mailto:mkl@bbrslaw.com
mailto:ibentine@cwslaw.com
mailto:mvurick@cwslaw.com
mailto:mwhite@cwslaw.com

Henry Eckhart

Attorney at Law

50 West Broad Street

Suite 2117

Columbus, OH 43215-3301

henryeckhart@aol.com

Richard L. Sites

Ohio Hospital Association

155 East Broad Street, 15™ Floor
Columbus, OH 43215-3620
ricks{@ohanet.org

David A. Muntean

Sean W. Vollman

Max Rothal

161 South High Street, Suite 202
Akron, OH 44308

munteda@ci.akron.oh.us
vollmse(@ci.akron.oh.us

Gregory K. Lawrence
McDermott Will & Emery
28 State Street

Boston, MA 02109

glawrence@mwe,com

Steve Millard

Council of Smaller Enterprises
100 Public Square

Suite 201

Cleveland, OH 44113
smillard@cose.org

Leslie A. Kovacik

City of Toledo

Department of Law

420 Madison Avenue, 4™ Floor
Toledo, OH 43604-1219

leslie kovacik@toledo.oh.gov

Damon E. Xenopoulos

Shaun C, Mohler

Brickfield, Burchette, Ritts & Stone
1025 Thomas Jefferson Street N. W,
8" Floor West Tower

Washington, D.C. 20007
dex@bbrslaw.com

shaun.mohler{@bbrslaw.com

Douglas M. Mancino

McDermott Will & Emery

2049 Century Park East, Suite 3800
Los Angeles, CA 90067
dmancino@mwe.com

Glenn Krassen

E. Brett Breitschwerdt

Bricker & Eckler

1375 East Ninth Street, Suvite 1500
Cleveland, OH 44114-1718
gkrassen(@bricker.com

ebreitschwerdt@bricker.com

Gregory H. Dunn

Andre T. Porter
Christopher Miller
Schottenstein Zox & Dunn
250 West Street
Columbus, OH 43215
gdunn(@szd.com

cmilleri@szd.com

aporteri@szd.com

Nicholas C. York

Eric D. Weldele

Tucker Ellis & West

1225 Huntington Center

41 South High Street
Columbus, OH 43215
nicholas york@tuckerellis.com

eric.weldele@tuckerellis.com

10


mailto:henrveckhart@aol.com
mailto:ricks@ohanet.org
mailto:muntcda@ci.akron.oh.us
mailto:vollmse@ci.akron.oh.us
mailto:glawrence@mwe.com
mailto:smillard@cose.org
mailto:ieslie.kovacik@toledo.oh.gov
mailto:dex@bbrslaw.com
mailto:shaun.mohler@bbrslaw.com
mailto:dmancino@mwe.com
mailto:gkrassen@bricker.com
mailto:ebreitschwerdt@brickcr.com
mailto:gdunn@szd.com
mailto:cmiller@szd.com
mailto:aporter@szd.com
mailto:nicholas.vork@tuckerellis.com
mailto:eric.weldcle@tuckerellis.com

Craig 1. Smith

2824 Coventry Road

Cleveland, OH 44120
wis29(@yahoo.com

Larry R. Gearhardt

Ohio Farm Bureau Federation
280 North High Street

P.O. Box 182383

Columbus, OH 43218-2383

lgearhardt@ofbf.org

Joseph P. Meissner

Legal Aid Society of Cleveland
1223 West 6" Street
Cleveland, OH 44113
jpmeissn(@lasclev.org

Nolan Moser

Air & Energy Program Manager
The Ohio Environmental Council
1207 Grandview Avenue, Suite 201
Columbus, OH 43212-3449
nolan@theOEC.org

Mark A. Whitt

Andrew J. Campbell

Jones Day

325 John H. McConnell Blvd.
Suite 1600

Columbus, OH 43215-2673
mawhitt@jonesday.com
ajcampbell@jonesday.com

Trent A. Dougherty

Ohto Environmental Council
1207 Grandview Avenue
Suite 201

Columbus, OH 43212-3449

trent@theoec.org

Theodore S. Robinson
Citizen Power

2121 Murray Avenue
Pittsburgh, PA 15217
robinson{@citizenpower.com

F. Mitchell Dutton

FPL Energy Power Marketing, Inc.
700 Universe Boulevard

CTR/)JB

Juno Beach, FL 33408
mitch.dutton@fpl.com

Dane Stinson

Bailey Cavalieri

10 West Broad Street, Suite 2100
Columbus, OH 43215-3422

dane.stinson@baileycavalieri.com

David A. Kutik

Jones Day

North Point, 901 Lakeside Avenue
Cleveland, OH 44114
dakutik@jonesday.com

James F. Lang

Laura McBride

Trevor Alexander

Calfee, Halter & Griswold
1400 Key Bank Center
800 Superior Avenue
Cleveland, OH 44114
jlang@calfee.com
Imcbride(@calfee.com
talexander@calfee.com

Paul Skaff
Leatherman, Witzler
353 Elm Street
Perrysburg, OH 43551

paulskaffi@justice.com

11


mailto:wis29@vahoo.com
mailto:ipmeissn@lasclev.org
mailto:nolan@theOEC.org
mailto:mawhitt@ionesdav.com
mailto:aicampbeU@ionesdav.com
mailto:trent@theoec.org
mailto:mitch.dutton@fpl.com
mailto:dane.stinson@bailevcavalieri.com
mailto:dakutik@ionesdav.com
mailto:ilang@calfee.com
mailto:lmcbride@calfee.com
mailto:talexander@calfee.com
mailto:paulskaff@iustice.com

Paul S. Goldberg
Phillip D. Wurster
4330 Seaman Road
Oregon, OH 43616

pgoldberg@ci.oregon.oh.us

Sally Bloomfield

Terrence O’ Donnell

Bricker & Eckler

100 South Third Street
Columbus, OH 43215-4291
sbloomfield@bricker.com
todonneli@bricker.com
bbreitschwerdt@bricker.com

Thomas R. Hays

3315 Centennial Road

Suite A-2

Sylvania, OH 43560
hayslaw@buckeye-express.com

Grace Wung

McDermott Will & Emery
600 Thirteenth Street, N.W,
Washington, D.C. 20005
gwung@mwe.com

James E. Moan
4930 Holland-Sylvania Road
Sylvania, OH 43560

jimmoan@hotmail.com

Kevin Schmidt

Ohio Manufacturers’ Association
33 North High Street

Columbus, OH 43215-3005

kschmidt@ohiomfg.com

Bobby Singh

Integrys Energy Services, Inc.
300 West Wilson Bridge Road
Suite 350

Worthington, OH 43085
bsingh@integrysenergy.com

Gary A. Jeffries

Dominion Retail, Inc,

501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817

gary.a jeffriesi@dom.com

Robert J. Triozzi

Steven L. Beeler

City of Cleveland

601 Lakeside Avenue, Room 106
Cleveland, OH 44114

sbeeler@ci.cleveland.oh.us

12


mailto:pgoldberg@ci.oregon.oh.us
mailto:sbloomfield@bricker.com
mailto:todonnell@bricker.com
mailto:bbreitschwerdt@bricker.com
mailto:havslaw@buckeve-express.com
mailto:gwung@mwe.com
mailto:kschmidt@ohiomfg.com
mailto:bsingh@integrvsenergv.com
mailto:garv.a.ieffries@dom.com
mailto:sbeeler@ci.cleveland.oh.us

