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THE PUBLIC UTILITIES COMMISSION OF OHIO 
BEFORE 

L Q 

CASE NO. 08-1247-EL-CSS 

CHARLES R. OGLE AND 
MELANIE A. OGLE 

COMPLAINANTS, 

VS 

AMERICAN ELECTRIC POWER 
OHIO POWER COMPANY 

RESPONDENT(S) 

REPLY MEMORANDUM TO COMPLAINANTS' "REBUTTAL" TO THE 
MOTION TO DISMISS 

OF OHIO POWER COMPANY D/B/A 
AMERICAN ELECTRIC POWER 

Complainants' opposition to Respondent's Motion to Dismiss, although lengthy 

and convoluted, merely serves to emphasize why the Commission should dismiss their 

Complaint. As stated in Respondent's Motion to Dismiss, this Commission has no 

jurisdiction to issue a stay or enforce a Township moratorium by issuing a stay.̂  A stay 

is the only relief sought by Complainants. 

In their "Rebuttal," Complainants do not even address the jurisdictional issue 

which is the basis of Respondent's Motion to Dismiss. They cite no law or authority for 

their position, but merely recite the litany of why they are upset with Respondent— t̂hey 

are unhappy with the results of the eminent domain case in the Hocking County Court of 

Common Pleas case, they are unhappy with the dismissal of their nuisance action in 

that same Court, they do not care for Respondent's conduct in the Court actions, they 

do not want the tower constructed on their neighbor's property, they do not want the 

Sylvania Home Tel. Co. v. Public Utilities Com., 97 Ohio St. 202, 208 (Ohio 1918). 



electric easement or line across their property, and, they want the Commission to 

enforce the Hope Township moratorium by staying construction of the tower. 

Complainants spend a lot of time explaining to the Commission why they do not 

like Respondent, but rhetoric aside, the only actual relief that Complainants seek is an 

injunction or stay stopping construction of the tower and electric line. They state: 

"We should not have to fight in court depleting all of our savings . . . The 
issue we personally have with AEP/Ohio Power are that we do not 
desire their above-ground electric lines on our property, nor their tower 
ominously towering over our property and visually impacting the 
southern view from inside and outside our home for the rest of our lives." 
(Rebuttal, page 5). 

The Public Utilities Commission of Ohio does not have jurisdiction to do what 

Complainants desire. In essence, the Complainants want the Commission to set aside 

the decisions of the Hocking County Court of Common Pleas in the eminent domain and 

the injunction lawsuits. The Commission has no such jurisdiction. By statute, 

jurisdiction over eminent domain resides In the Courts (Ohio Revised Code Section 

163.01 et seq.), and the Commission does not have the power to grant an injunction. 

Complainants claim they are just trying to get the Commission to "direct AEP/Ohio 

Power to comply with all laws in the State of Ohio, which happens to Include laws of 

Good Hope Township." (Rebuttal, page 2), but the relief requested is still an injunction. 

Complainants have adequate judicial remedies available to them through the 

court system. As stated in Respondent's Motion, Complainants sought an injunction 

from the Hocking County Court of Common Pleas based on their claim the tower was a 

nuisance, but their Complaint was dismissed. (Exhibit 1, Complaint, Hocking County 

Court of Common Pleas Case No.: 07 CV 0264, and Exhibit 2, Entry Dismissing the 



Complaint). Complainants are currently appealing that decision, and are also seeking 

a temporary restraining order in the Fourth District Court of Appeals, which has yet to 

rule on either the appeal or the request for a stay. (Exhibit 3, Notice of Appeal, Exhibit 

4, Request for TRO). Complainants also defended the eminent domain action filed by 

Respondent for an easement across their land for an electric line to serve the tower, 

and the Court found in favor of Respondent in that action as well (Hocking County Court 

of Common Pleas, Case No.: 07 CV 0124). The final entry has not been filed in that 

action and once it is, the Complainants will be able to appeal that decision. 

The bottom line is that Complainants are asking the Commission for relief the 

Commission has no power to grant. The relief they are seeking is nothing more or less 

than a stay, whether it is asking the Commission to stay the constmction of 

Respondent's tower and electric line, or by requesting the Commission to "enforce" a 

township moratorium on construction. If Complainants desire a stay, the onlv forum 

available to them is the Hocking County Court of Common Pleas, with review by the 

Fourth District Court of Appeals. Respondents ask that the Commission hold that it 

does not have jurisdiction to do what the Complainants are requesting and dismiss the 

Complaint. 



Respectfully submitted, 

Marvin I. Resnik 
American Electric Power Service Corporation 
1 Riverside Plaza 
Columbus, Ohio 43215 
(614)716-2964 
Counsel for Ohio Power Company, d/b/a 
American Electric Power 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Reply Memorandum of Ohio Power 

Company d/b/a American Electric Power was served on Charies R. Ogle and Melanie 

A. Ogle, Complainants, at 11575 Donaldson Road, Rockbridge OH 43149, by ordinary 

U.S. mail prepaid, on December 10, 2008. 

m ^ ^ ' A ^ 
Marvin 1. Resnik 
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EXHIBIT 1 

IN THE COURT OF COMMON PLEAS, HOCKING COUNTY, OHIO 

Cliarles R, Ogle 
11575 Donaldson Road 
Rockbridge Ohio 43149 

and 

IVTelanie Ogle 
11575 Donaldson Road 
Rockbridge Ohio 43149, 

Plaintiffs, 

Ohio Power Company 
825 Tech Center Drive 
Gahanna, Ohio 43230 

and 

Christopher T. CHne 
6060 Post Road 
Dublin, Ohio 43017 

and 

Teresa Jo Gubsch 
3085 Parkside Road 
Coiumbus, Ohio 43204 

and 

Margaret Ann Plahuta 
37S2 Surrey HiUPla<^ 
Upper Arlington, Ohio 43220 

Defendants. 

Case No, 6^CVQA6.*i 

Jud^ Gerken ^ . 

% 
-cr? 

^ 'y. <^ 
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EXHIBIT 1 

COIMPLAINT FOR BSfJUNCTIVE RELIEF 

I. Plainttfifs, at all times material to this Complaint were, and still are, the owners and 

occupiers of the pretnises located at I \ 575 Donaldson Road, Rockbridge Ohdo 43149 which teal 

estate is more particularly described in "Exhibit A" attached hereto and incorporated harein by 

reference as if fully set forth. 

2- Plaintiffe use and occupy such premises as their residence. 

3. Defendants, Christopher T. Cline, Teresa Jo Gubsch and Margaret Ann Plahuta 

(colledively "Cline *"), at all times material to this Complaint werê . and still are, ihe owners of the 

real estate that is more particularly described in "Exhibit B" attached ha^o and incorporated herein 

by reference as if fiilly set forth. 

4. The real estate of Clme adjoins and abuts the PlaintL^' real estate on the south side 

thereof and is visible from the PlaintiJSs' residence, which is located across Donaldson Road firam 

the property of Cline and to the north thereof. 

5. Cline has granted to Defendant, Ohio Power Company ('Ohio Power")* ̂ î  easement for 

the installation, use, maintenance, repair, replacement and removal of a telecommunications tower 

on the property of Cline. A copy of such easement is attached hereto as ''Exhibit C* and is 

incorporated herein by reference as if ftilly sst fortli. 

6. Upon infbnnation and belief, Plaintiffe say that Ohio Pow^ intends to ccmstrucC such 

telecommunications tower on &e property of Cline in such a location as to be visible from the 

Plaintjffe' real estate and to be close enough to the Plainti^* property as to create health risks to the 

Plaintiffs and their animals, all of which constitutes anuisance and anunreasonable interference with 

the rights of the Plaintiffs, inso& as the presence of such tower will cause diminutiou in the Mr 



Now 27 a7 12:4ap GERKEN LRU 7403852154 p,5 

EXHIBIT 1 

market value of the Plaintiffs' land and will also pose a substantial threat of damage to the persons 

and property of Plaintiffe. 

7; Plaintiffs will be irreparably damaged if Ohio Power is permitted to construct ihe 

proposed telecommunications tower on the property of Cline, and Plaintiffs have no ad^juate 

remedy at la\M. 

WHEREFORE, Plaintiffs demand the foUowdng teHef, to wit: 

(a) That Ohio Power and Cline be enjoined from installing, using, maintaining or 

repairing a telecommunications tower on flie land of Cline; 

(b) That Plaintiffs be awarded their costs herein; and 

(c) That Plaintiffe be awarded such olhefamt&mier relief as the premises may warrant 

RayHL Mchalski (0015793) 
Jeff 1 SyangLer (0078074) 
DAGGER, JOHNSTON, MILLER, 
OGflLVm & HAMPSON. LLP 
144 East Main Street 
P.O,Box667 
Lancaster, Ohio 43130-0667 
(740) 653-6464 
Attorney for Plaintiffe 
rrmichaJsfci@daggcrkv\\com 
iispangkrfgidaggerlaw.com 

http://iispangkrfgidaggerlaw.com
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. . Fi led for Record rn 
x " HQCRlHfi COUNTY J OHIO 

SANDRA K LEACH-HUWT 
n?-17-20i)7 ftb 03503 f t t . 
SURVI DEED 2B.00 

JOINT AND SURVIVORSHIP DEED OR ̂ ^̂ ^̂  ^^^ Page 305 - 30& 

EXHIBIT 1 

KNOW ALL MEN BY THESE PRESENTS THAT, CHARLES R. OGLE of 
Hocking County. Ohio, for valuable consideration paid. Grants with General Warranty 
Covenants, to CHARLES R. OGLE and MELANIE A. OGLE, husband and wife, for thetr 
joint lives remainder to the survivor of them, whose tax nfiailing address is 11575 
Donaidson Road, Rockbridge, Ohio 43149, the following real property: 

Situated in the Township of Good-Hope, County of Hocking and State of Ohio 
and being the North half of the Southwest quarter of Section No. 26, T13N. 
R18W, containing 80 acres, more or less, including two tracts and further 
described on Exhibit "A" attached hereto and Incorporated herein. 

Prior Instrument Reference: Volume 126, Page 497, and Volume 126. Page 499, 

Offidai Records, Hocking County, Ohio 

Parcel Nos: 5-000220.0100 and 5-000220.0000 

WITNESS my hand this ( 7 day of September, 2007 

iharles R. Ogle U Charles R. Ogl 

STATE OF OHIO. HOCKING COUNTY: SS 

Before me, a Notary Public, in and for said County and State, personally 
appeared the above-named Charies R. Ogle, who acknovWedged that he did sign the 
foregoing instrument, and that the same is his free act and deed, 

IN TESTIMONY WHEREOF. I have hereunto set my band and official seal this 
/ 7 day of September, 2007. 

JASOKICQliER / » '̂/7 

^ ^ MyConintissfenE)9lf̂ Feb(uay10,20f2 dSl©f^r?1^ublic, S t a t e o f C h i p y 

•»f}n;s i !^ Commission Expires: ^ n o / s i f f t -

This instrument prepared by Charles R, Ogle, pro se 

TRANSFERRED ™.c™,™^>.„.^ 
SEP,7aw I s ^ a s ' . s g a s * 

Co«n«yAudHor. 
KENNETH R. WTLSON ^ ^ - .EXBIPr Kl 

HOCKING COUhrrYAUDrrOR 

yiIl0398PWE305 
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EXHIBIT 1 

Exhibit "A" 

TRACT ONE: 

Situated in the Tov^iship of Good Hope, County of Hooking and State of Ohio and being 
the North half of the Southwest quarter of Section No. 26, T13N, R18W, containing 80 
acres, more or less, excepting therefrom a 5.000-acre tract described as TRACT TWO 
herein. 

TRACT TWO: 

Being a part of a tract of land last transferred in Vol. 215. Pg. 701, Hocking Co. Deed 
Records, situated in the N 1/2 of the SW1/4 of Sec. 26, Good Hope Twp., T-13N. R-
iSW, Hocking Co.. Ohio, and being more particularly described as follows; 

Beginning, for reference, at a point on the north line of said N 1/2 of the SW 1/4, said 
point being referenced by an Iron pin found In the center of Twp. Rd. 121^ said pin 
being the southwesterly comer of the 32.737 Ac. tract described in Vol. 216, Pg, 316» 
which bears S 84 degrees 58" 40*' E a distance of 147.33 f t ; 

Thence S 5 degrees 01' 20" W a distance of 791.76 ft. to a point in the center of said 
Twp. Rd. 121, said point being the principal place of beginning for the tract herein 
described; 

Thence continuing with the center of Twp. Rd. 121 the following three (3) courses: 

1) S 9 degrees 23' 54" E a distance of 87.01 ft. to a point' 
2) S 11 degrees 35' 55" E a distance of 126,45 ft. to a point; 
3) S 9 degrees 32" 52" E a distance of 94.60 ft. to an iron pin set; 

Thence leaving Twp. Rd. 121 and with new*', lines the following three (3) courses: 

1) S 80 degrees 15* 11" W a distance of 639.97 ft. to an iron pin set; 
2) N 6 degrees 31 ' 39" E a distance of 454.37 ft. to an iron pin set; 
3) S 85 degrees 37' 25" E, passing an iron pin set at 513.24 ft., going a total distance of 
525.29 ft. to the principal place of beginning, containing 5,000 acnes, more or less, and 
being subject to the right-of-way of Twp. Rd. No. 121 and all valid easements. 

Cited bearings are based on the bearing system of tfie 32.737 Ac. tract described in -
Vol. 216, Pg. 316. 

All iron pins described as being set are 5/8" X 30" with an attached plastic identification 
cap. 

The above description Is the result of an actual survey made by Michael P. Berry, Ohio 
Registered Surveyor No. 6803. August 6,1998, 

m0398PM306 "" 
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Reaijesled.ByT.djm 11/2O/2O0/ 

EXfflBIT 1 

PROBATE COURT OF FRANKLIN COUNTY, OHIO 
Lawrence Befslds 

ESTATE OF MsL^CliDG , DECEASED 

CASE NO. 503818 

CERTIFICATE OF TRANSFER 
N0.1 

[Check one of the following] 

Q Decedant xiied inlestate. 

^ Decedent died tsstete. 

Dacad^ died on 07/14^004 owning the real property described in 
cerfificsfte. Tha persons to whom such nsal 

Name 

Cbristoj^erT. Cline 

Teresa Jo Gubsch 

property passed by devisd, descent o r etection are a s ftjHows: 

Residence 
Add le s 
6060 Post Road 
Dublin. Ohio 43017 

3Q85P^fcsi«kRo3d 

Transfi»iee'$-share 
of decedenirs tntorest 
OiieTliad(l/3) 

One Third n/3> 
Colfimbus^Ohio 43204 

Margaret Anil PMnita 3782 Surrey HOI Place One third (1/3) 
Upper ArlinRton. CSKO 43220 

200500CKS085 

-

, 

1 

HOOUHS COUffTYr OHIO 

CERT/TRftMS 28.00 
OR Book 337 Pose 667 - £68 

FILED 21 
JUN 1 7 2005^ 

LAWRENCE A BEtSKIS 
PROBA're JUDGE 

• 20a5OWO30S5 
CURISniPIIER OINE 
mmo»t(3DiV 

[Comptete If applfcabie] TTie real property described in this certtffcate is subject to a charts of S in 

favor of decedents surviving spouse, None in respect of the unpaid balance of tfie 

specific monetary share which ŝ part of the $irvlving spouse's total Intestate share 

12 .1 -CERfnnCATECmTRAN^^ I t | w ^ ^ • W/1/3S 

m8337 PAiE667 
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RequeStea ByTdin ^t/£Q/2007iZ; EXHIBIT 1 

(Ra^^ffitf of Form 12.1) 
CASE NO. 5038IS 

The legai description of decedent's interest in the real property subject to this certificate Is: [use extra 
sheets. U necessary]. 

An undivided one half interest in the following property: 

Situated in fee County of Hocking and in the State of Ohio and in the Township of Good Hope and bounded ' 
and described as follows: 

Being apart of the South half of the Southwest Qnarter Section Twenty-six (26), Township Number thirteen 
(13), Range Number Eighteen (18), Hocking County, Ohio and being all of the said South half of the said 
quarter section excepting 13 acres sold to William Rizcr by Richard Donaldson off of the west sad of said 
tract, and making the base of the rocks on said tract the One, containing 75 ac»^ more or less. 

5Y_—fci:^^ • 

Prior Instniment Raferance: ^ ^ i S T fi^ i ^ ^ 

Parcel No: 05-000216-0000 

JWW 172005 

This CertiRcate of Transfer is issued this 
ISSUANCE ^ p. n^n 

^ymmn^^J^^^ 
Probate Judge 
Lawrence B^skis 

2 t 

I certify thart 
CERTIFICATION ^ 

cument is a bue oopy of the original Certificate of Transfer No. 2 tesued on 
and kept by me as custodian f f tfie^fficial record^ o ^ N s Court* 

IDafe 

App 

Christopher T. Cline, Alt Christopher T. Cline, Attorney for Estate 

F » m »2.T - Sid* T-ro - Hs C Ctin« 

m0337PAeE668 

TRANSFERRED 
JUN22 MOS'"^ 

KENNETH ̂ . WILSON 
HOOCINQ COUNTY AUtXTOfl 

Tlus OanvQwwe he beacacmbted 
and Ilie Gnftfor has conptinl wMi 
SectiMiSlSiL^OiZofiiteltcitelCtad^ 
Coun̂ AiKKton . / 
FEE ^ EXEMPT/y 
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EXHIBIT 1 

EASEMENT 

In consideratioa of the sum of $1.00 Dollar, and odier valuable consideration paid by 
Ohio Power Company, an Ohio corporation ("Grantee"), the receipt of which is hereby 
acknowledged, Christopher Cline* Tcasesa Gubash and Margaret Plahufei, broker and mters, 
•whose address is ^ 6 0 Post Road, Dublin, Ohio 43017 ("Grantois"), hereby grant to said 
Grantee, Its successors, assigns, lessees and licensees, an easement to construct, operate, r^)air, 
enhu-ge» rq>lace, add ^cifities to, operate, and maintain a commanications tower, udiity lines, 
antennae, supporting ground fadfities^ cabinets, buildings gen^ators and s^purtenant equtpnient 
over, upon, under, and aoross ihc ibllowing described latids situated in the Coun^ of HcM k̂irtg, 
State of Ohio, and being a part of tlie Good Hope To%vn5hip in Section 26, Township 13^ Range 
18, and recorded in Deed Volume 135, Page 448, Hocking Couiriy Recorder*s OfRce (the 
'Premises"). 

The tower, anienime, supporting grotmd ^ciiities, cabinets, buildings, ^lera^^cs atkl 
£q^urtenant equipment (the "Equipnient") shall be constructed widiin the area indicated ^ 
"^seraent Area" on Exhibit "A". The Eqaipmcnt shall iranain the propoty of the Chiantee or its 
Hcensees or lessees and shall be removed If the Grantee defies to rdease this easement or upon 
tennination of the uiitial or e>ctended term. Grantee vM\ be pennttfied to subl^ one (I) collocate 
on the tower space within the eascmetJt area. This collocate will be reserved for any Public Safety 
Agency. If additional collocates are tequested by the Grantee (cell earners), then this reqtiest will 
require further negotiations and approval by Grantor must be obtained prior to any hookqi. 

Grantee shall have at all dmes, the right of ingress to and egress from the Eseemcnt Area 
Ibr die pinrpose of constniction, maintenance and removaL Ingress and egress shall be over a 
thirty (30) foot wide strip of land as shown on the attached Eadiibit A and hereinafter lefened to 
as the "Access Lane." Grantee will improve the Access Lane by grading^ filling, and/or the 
application of a gravel or stone base. Grmntee agrees to periodically inamtain the access lane 
wifiiin reason, but shall not be required to stone or gravel the entire access lane after the initial 
construction has been con^>leted. Tbe lane surface shall be of sufficient wid& for vducular 
access^ but in no event shall exceed thhty (30) feet in width, except that fill needed to hnprove 
the lane may extend beyond die 30 feet Grantor will be permitted to use access fane at all times. 

Grantee shall also have the right to install electric lines and communication lines, v^ether 
overiiead or underground, upon the Premises for the purpose of providing electric and 
communications service to the Equipment 

20O50DOO339& 
FUeil Tor Record in 

(
wmmmmmmmmmmmk aoaam couHrrr OHIQ 

EXHIBIT I S1MDRA K LE«:H-HtJHT 
I 07-12-2(B)S « 08S42 tm, 

I /I I EfiSSIEHT IB.m 
I C L ^ • ^ ^^^ ^^ ^ ^ ® ^^ 

30+ 

mG339PA6E298 
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Grantee shall have e^cdusive control over the Easement Area and shall be permitted to 
grade, fill, fence and improve the Basemeat Area. Grantee shall further be permitted to erect a 
gate across the Access Lane. If said gate is erected, it will be locked at all times. Grantee may 
remove any and all trees, shrubbery and vegetation as necessary witfiin the Easement Area, the 
Access Lane, and along the electric distribution and coxmnunioa^n lines. There will be no 
removal ftom the Cirantors prop^ty of any top soil from the casement area. All trees that have 
been cut down that are not chipped will have their roots removed and stacked neatly near ihc 
existing access road. 

Grantee shall p ^ for damages to the stock, crops, fences, or structures of die Grantor 
caused by Grantee, its employees or contractors ^ ^ l e engaged in the construction or 
maintenance of the EquipmCTt, the Access Lane or the utility lines serving the Equipment. 

Grantor shall not en^ge in any activity or place any object upon the Ptamises that 
interferes with ibe Equipmait or is inconsistent with the rights herein granted. 

Grantee shall indemnify and hold harmless Grantor from aU damages and from all claims 
and causes of action for p^isonal iryufy, inchiding death, and damages asserted against Grantor 
resulting from die Grantee's ne îligent use of the Premises, except for such damages arising out of 
Grantor's negligence 

Grantor has full pows- to convey this right-of-way and easement, and warrants and wll 
defend the same against aD claims by any persons. This easement shall extend to and be bhicHng 
on the undersigned,! Grantor, its heirs, ececufors, admini^rators, and asidgns, and die same shall 
extend to said Grantee, its successors, and assigns. 

Gr^tee shaH pay all utiiities attributed to the op^:atioa of the Equipment and ap|Mntenanl 
facilities. Grantee a|rees to resolve any technical interforence problems resultbg from &e 
construction of said4ow^ with odier equrpment located on the above refoienced lands. In the 
evKit the easement is IM> longer used for a Conmnmication fedlity, Giamee vrill parompdy, ami at 
no cost to the Grantbrs, remove all equipment, restore die site to hs original condition and 
execute a record of release of die easranent. 

This instrmiient expresses the ratire agreraient b^weeii the parties, and the agent 
securing this grant has no auflicmty to bind Grantee by any verbal representation or promise not 
herein expressed. 

Witness their hands this ^ \ day of a L t ^ ^ 2005. 

OaGm2B3S8.vi OAt0:mmi^2004 4.-2SPM 

^0339 m2 9 9 
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EXHIBIT 1 

Signed and acknowl^ged in the presence of: 

By: kO. 
Christopher Cline 

Br-: /jL-'iJtfQJu.ycA^A-C^C^ 
Teresa Gubsdi 

Br. ^ ^ L ^ a A f r ^ ^ ^ - r ^ 
MarEaretHPIahuta Michael P- Plahuta 

State of Ohio) 

Hocking County) 
)S& 

Before me, a Notary Public in and for said county ai^ state, personally appeared ̂ ^ above 
named Christopher Oine, Deborah P. Cline, Margaret Plahuta, Michael P. Plahuta, and Teresa 
Gubsch and Richard P. Gubsch \ s ^ acknowledged that they did agn the foregomg instrument 
and diat the same is their free act and deed 

In Witness Whereof̂  I have subscribed my name and afSxed my official seal this ^ f day 
of J f / r t g . ,2005. 

l o ^ Public / j r No 
Commission expires OmC^ALSEAL 

JENNIFER S.JCWES 
-icjii-u.. II uj^! Notary Public, state of ONo 
X y ^ ^ l i ^ ^ Q J My ComrnissiDn Btplres 
' ^ ^ ^ m ^ / S^tember 4,2007 

This instrument was |»epated by Land Matagement Section, Ohio Power Company. 

QQC^£2SSG9.yf( O9t&:03mnQ04 4:2SPM 

m0339PM30O 
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Linn Engineering, Inc« EXHIBIT 1 

740-452-7434 • 1-800-991-7434 • RVX 740-452-5198 
634 MarJ^ Street • P.O. BOK 2B8 • Zanesvttte, Ohio 4a70a'2(»6 

AEP . ROCKBRIDGE TELECOM TOWER SITE 

Situated in the State of Ohio, County of Hocking, Township of Good Hope, bounded and described 
as follows: 

Being part of the Southwest Quarter of Section 26, Township 13, Range 18 of Good Hope 
Township, Congress Lands East of the Scioto Riv«r, alsobeingpart of lands now owned by Thomas 
G. and Ins L. CHne as the same is described in Hocking County 0£5cial Record 155-448, and more 
particularly descnbed as follows: 

Beginning for reference at an iron pin (by previous survey) at the southwest oomOT of Secticm 26 of 
Good Hope Township, Township 13, Range 18; 
thence along the soudi line of sakl Section 26 South 86 degrees 18 minates 10 seconds Hast 681.38 
feet to an axle found, Gcam which a stone found on said section line bears South B6 deg îees 18 
minutes 10 secands:East204Z78 fed; . - -
tiience North 75 degrees 35 minutes 17 seconds East 627.05 fssi to an iron pin set and Che{»^idpal 
place of beginning; 
thence North 03 degrees 09 minates 51 seconds West 150.00 feet to an iron pin set; 
thence North 86 degrees SO mktutes 09 seconds East 150.00 feet to an iron pin set; 
thence South 03 degrees 09 minutes 51 seconds East 89.96 feet to an iron pin set; 
thence Soudi 88 degrees 53 minutes 26 seconds £ast 191.02 feet to an iron pin set; 
thence South 31 degrees 57 minutes 48 seconds East 23.69 feet to an iron pin s ^ 
thence Nortii 88 degrees 55 mirmtes 39 seconds West 202.46 feet to an iron pia set; 
South 03 degress 09 miniiljes 51 seconds Bast 40.00 fbet to an iron pin set; 
Soutfi 86 degrees 50 minutes 09 secoads West 150.00 fee^ to the pnnctpal place of beginning, 
containing 0.61 acres, more or less, subject to all legal road ri^t of wa)^ and ̂ >pHc3ble easements, 
writtKi or implied. 

Icon pins set are 5/Sitich diameter by 30 inch longrebar with plastic identification caps. 

Bearings are based on NAD 83, Ohio State Plane Coordinate System, South Zone, as per GPS 
observations made on 04/12/05. 

This desciiptf on i s wiittMi b ased on a surv^ completed May 10,2005 by Timothy H. linn, Reg. Ho. 
7113. 

lfOLG339PABE30l 
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Linn EngineeriB^, Inc. EXHIBIT i 

740-452-7434 • 1-600-991-7434 • B\X 740-453-5198 
534 Mar^t S t i ^ * P.O. Box 2086 * Zanssviifa, Ohb 43702-2086 

AEP - ROCKBEODGE TELECOM SITE 
INGRESS/EGRESS EASEMENT 

Situated in the State of Ohio, County of Hockmg, Township of Good Hope» bounded and described 
as follows: 

Being part of ttie Southwest Quarter of Section 26, Township 13, Range 18 of Good Hqpe 
Township, Congress Lands East of the Scioto River, also bdng an ingress and egress easanent for 
a 20 foot access road &om Donaldson Road (TRrl 21) to a proposed telec<Hn tower site^ located on 
lands now owned by Thomas G. and Iris L Cline as the same is described in Hocking County 
OfScial Record 155-448, and more particularly described as follows: 

Beginning for refereiAje at an iron pin (by previous survey) at the southwest comer of Section 26 of 
Good Hope Township. Township 13, Range 18; 
thence (by previous survey) along the south Ime of said Section 26, South 36 degrees 18 mkutes 10 
seconds East 1623.76 fe^ to a point, passing an axle found 68L38 feel; 
thence throu^ lands now owned by Thomas G. and Iris L Cline (OR 155-448) die following ^ o 
courses: 
1) Norfii 03 degî ecs 41 minutes 50 seconds Bast 261.81 feet to an iron pin set; 
2) North 31 degrees 57 mintrtes 48 seconds West 11.85 feet to the centedine of an existing 

access rtjad and theprindpalplaceofbegbning of ingress/egress easement being lOffeet 
right and left of the following described cent^line; 

thence along said centeriine ttie following thirteen courses: 
1) North 56 degrees 52 minutes 12 seconds East 5.84 ^ t to a point; 
2) North 33 d e g ^ s 07 minutes 48 seconds West 8.44 feet to a point; 
3) North 21 degrees 35 minutes 58 seconds West 31.93 feet to a point; 
4) North 17 degrees 44 minutes 37 seconds West 134.67 feet to a pomt; 
5) North 14 degrees 26 minutes 32 seconds West 49,78 feet to a point; 
6) North 11 de^ees 57 minutes 36 seconds West 167.54 feet to a point; 
7) North 21 degrees 59 minutes 07 seconds West 96.93 feet to a point; 
8) North 39 d ^ e s 21 minutes 19 seconds West 104.77 feet to a pomt; 
9) Norfh 43 degrees 40 minutes 14 seconds West 84.46 feet to a point; 
i 0) North 59 degrees 3 6 minutes 39 seconds West 59.37 fe^ to a point; 
11) North 80 d^tees 22 minutes 39 secoids W^t 101.94 feet to a point; 
12) North 81 degtees 29 minutes 37 seconds West 50.72 feet to a point; 
13> North 74 de^ees 22 minutes 30 seconds West 38.51 feet to ttie terminus of the easement at 

the centerlind of Donaldson Road (TR-12I), 
subject to all legal road right of ways and apphc^le easements, written or implied. 

Iron pins set are 5/8 inch diameter by 30 inch long rebar with plastic identification caps. 

m0339 miZQZ 
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EXHIBIT 1 

Bearings are based on NAD 83, Ohio State Plane Coordinate System, Soutix Zone, as per GPS 
observations made on 04/12/05, 

This description is written based on a survey completed April 13,2005 by Timofey H, Dnn, Reg. 
No. 7113. 

Time 
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I AEP - ROCKBRIDGE TELECOM SITE 
INGE^SS^GRESS EASEMEKT 
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EXHIBIT 2 

IN THE COURT OF COMMON PLEAS, HOCKING COUNTY, OHIO 
GENERAL DIVISION 

CHARLES R. OGLE, et al., 

Plaintiffs, 

vs. 

07CV0264 

DISMISSAL ENTRY 

o 

si 
•<n 

^ ' 
o 

C/) 

OHIO POWER COMPANY, et al., 

Defendants. 

After consideration, the defendant Ohio Power Company's motio: 

well-taken, and this matter is dismissed. The Court finds that there is no just c 

delay. 

SO ORDERED. 

3c. >53 
ISCA O 

xc: Ray R. Michalski, Esq. 
Brian L. Buzby, Esq. 
Christopher T. Cline, Esq. 

THGAhar 



EXHIBITS 

IN THE COURT OF APPEALS, HOCKING COUNTY, OHIO 
FOURTH APPELLATE DISTRICT 

CHARLES R. OGLE, etal., 

Plaintiffs- Appellants, 

V. 

OHIO POWER COMPANY, et al.. 

Defendants-Appellees, 

Trial Court Case No.: 07CV0264 

Appellate Coint Case No.: 

NOTICE OF APPEAL 

Notice is hereby given that Appellants, Charles R. Ogle and Melanie Ogle, hereby appeal to 

the Court of Appeals, Hocking County, Ohio, Fotntfa Appellate District, the decision of the Court 

of Common Pleas of Hocking County, Ohio, granting Appellees' Motion to Dismiss For Failure to 

State a Claim Upon Which Relief May be Granted (See, "Exhibit A" attached hereto), which 

decision was made a final £qppealable order on March 10,20Q8. 

This appeal is on issues of fact and law. 

Ray ft. MiA &lski (0015793) 
D.JolGriAdi (0055499) 
Dagger, Jolmston, Miller, Ogilvie & Hampson 
144 East Mam Street 
P.O. Box 667 
Lancaster, Ohio 43130 
(614)653-6464 
Attorneys for Appellants 
rnnichalsldfg)xkiggerlaw.cQm 
digriffithtgidaggerlaw.com 

http://digriffithtgidaggerlaw.com


EXHIBIT 3 

CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the foregoing Notice of Appeal, has been 

served by ordinary U.S. mail service, postage prepaid, on Brian L. Buzby and Ryan P. Shennan, 

PORTER, WRIGHT, MORRIS & ARTHUR, LLP, Attorneys for Defendant-Appellee, Ohio Power 

Company, at 41 South High Street, Columbus, Ohio 43215-6194 and also upon Christopher T. Cline, 

Attorney for Defendants-Appellees, Christopher T. Cline, Teresa Jo Gubsch and Mai^aret Ann 

Plahuta, at 300 West Wilson Bridge Road #100, Worthington,^hio 43085, this f^ day of ^ r i l , 

2008. 

Raî  R.Wlichalski (0015793) 
DAGGMl, JOHNSTON, MILLER, 
OGILVBB & HAMPSON, LLP 
Attorney ror Appellants 
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m THE COURT OF COMMON PLEAS, HOCKING COUNTY, OHIO 
GENERAL DIVISION 

CHARLES R. OGLE, etal., 

Plaintiffs, 

vs. 

OHIO POWER COMPANY, et al.. 

Defendants. 

07CV0264 

DISMISSAL e r a i Y 

g o 

After consideration* the defendant Ohio Power Company's mo^ffto d h s ^ 3 | 

</> 

>S 

well-taken, and this matter is dismissed. Tlie Court finds that there is no jtist caiiSs for 

delay. 

SO ORDERED. 

Jp&e Thomas R Geiken 

xc: Ray R. Michalski, Esq. 
BrianL. Buzby, Esq. 
Christophea: T. Cline,.Esq. 

THCSAnar 



EXHIBIT 4 

IN THE COURT OF APPEALS, HOCKING COUNTY, 
FOURTH APPELLATE DISTRICT 

Trial Court Case No.: 07CV0264 

Appellate Court Case No.: 08 CA 06 

CHARLES R OGLE, et al.. 

Appellants, 

V. 

OffiO POWER COMPANY, et al., 

Appellees. 

MOTION FOR INJUNCTIVE RFJ.TFF PURSUANT TO APPELLATE RULE 7 

Now come the Appellants, Qiarles R. Ogle and Melanie Ogle, pursuant to the provisions of 

Appellate Rule 7 and move this Court for an injunction prohibiting ^ Appellee, Ohio Power 

Company, fi%>m installing, using, maintmning oi* rqpaitinga telecommuolcatidns tower on the land 

owned by Appellees, Christopher T. Cline, TeresaJoGubschandMai^aret Ann PlahutJiAp^ 

request that no bond be reqidred. Siqjport for this Motion can be found in the accompanying 

Memorandum. 

Rat R. Michalski #0015793 
D.Joe Griffith #0055499 
DAGCffiR, JOHNSTON, MILLER, 
OGILW& HAMPSON, LLP 
144 East Mam Street 
P.O. Box 667 
Lancaster, Ohio 43130 
(740)653-6464 
(740)653-8522-Fax 
Attomeys for Appellants, 
Charles R. Ogje and Melody Ogle.. 
rrmidialski(@daiggerIaw.com 
"djgriffith^gidaggerlaw.com 



EXHIBIT 4 

MEMORANDUM 

The Appellants commenced an action b the Common Pleas Court, Hocking County, Ohio, 

on November 21,2007 against Appellees, OMo Power Compacy C'Ohio Power^ and Offistophar 

T. CUnc, Theresa Jo Gidjsch and Margaret Ann Plahuta (collectively "Clme") seeking ujunctive 

relief The Complaint related to the use of die Clme property by Ohio Power pursuant to an 

easement for the installation, use, mainti^iance, rq>air, replacement and ia]K>val of a 

telecommunications towar, wiuct Appellants want to prevent 

The Appellants alleged that the proposed telecommunicadons tower was going to be 

constructed by Ohio Power on the Cline prop«ty in such a locadon and in siidh a Cushion as to 

cdnstituteanmsanceandanunieasonableinterferencewiththerightsoftheAppell^^ OhioPow^ 

and Cline filed timely Answers to the Complaint 

Thereafter, on January 11, 2008, Ohio Power filed a Motion to DisHU£»& Appellai^* 

Complaint pursuant to Civil Rules 12(B)(6) and (C). The Motion was accompanied by a 

Memorandum in Support of the same. Ohio Power's Motioii was scheduled for a non-oral hearing 

onFebruary 5,2008 at 11K>0 a,m. On January 31,2008, Cline filed a Motion and Memorandum in 

Support of Ohio Power's Motion to Dismiss. Thereafter, on Febniaiy 4,2008, Appellants filed a 

Memorandum Contra the Subject Motion to Dismiss ai^, on the day set for the non-oral hearing, 

Ohio Pow» filed a Motion for Leave to file a Reply in stipport of its Motion to Dismiss. The Reply 

Memorandum was filed on February 15,2008. In the meantime, the Trial Court scheduled a status 

conference in the Trial Court proceeding for March 10,2008. 

OnMarchl0,2008,the Trial Court, whichhadnotyetreviewedtheMotionandMemoranda 

of Coimsel, held die status confer^ice and issued an hiitial Status Conference Memo and Order on 

the same day. Contemporaneously, the Trial Court filed a Diamssal Entry, a copy of which, is 

attached hereto as "Exhibit A". On April 2,2008, Aj^Uants filed their timely Notice of Appeal in 

tins case. 

Ohio Power obtained its easemait on the Cline property. for the construction of a 

telecommunications tower in June 2005. No effort was tak^i to construct the tower at tiiat time 

since, accenting to Ohio Power, tiiere was no electric service to the towo*. After acquiring the 

easement for die tower, Ohio Power began efforts to obtam an easement across tiie Appellants' 

proper^ m order to construct an electric power line for the tower. Servicing this tower with electric 
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power is the sole stated reason for the construction of the proposed electric line, which is now tiie 

subject of an appropriation action. (See, Ohio Power v. Oele. et al.. Case No. 07 CV 0124, Common 

Pleas Court, Hocking County, Ohio). 

At no time prior to October 30,2008, did Ohio Power commence any action on the Cline 

property aimed at the construction of the tower, with the exception of clearing the prpp^ty, which 

will make the tower all the more visible fiwm Appellants' home. However, notwithstandmg the 

continuing pendency of Ihe ̂ »propriadon action and this ̂ peal, Ohio Power did start constiiKtion 

of the telecommunications tower on the Cline property on or about October 30,2008. 

Ohio Power and Cline are aware that Appellants feel ttiat the tower will constitute a nuisance 

and will cause a dtmimition m tiie value of the Appellants* property and otherwise cause dam^es 

to tiie Appellants. Appellants are of the opinion that the Trial Courtis dismissal of their injunction 

action relating to the tower for j^ure to state a claim for r^^vv^s in error. They have apposikd tiie 

that decision. The Appellants have not previously sought any mjunctive relief regarding the tower 

since the Trial Court's dismissal of the initial Complaint because Ohio Power has not taken any steps 

to constnictthe tower until just last week. It is Aj^llahts^ belief that die construction of the 

telecommunications tower during the pendency of this appeal, will finistrate thdr efforts to protect 

their property and personal rights against damage fi^om the tower for ^iiich tiiey will have no 

adequate remedy at law as set forth in tiieir Complaint and as noted in tiieur Appelate Brief 

Appellants say that it would be impracticable for tiiem to seek the relief sought by this 

Motion fix)m the Trial Court, insofiir as die Trial Court dismissed theu' Complaint for Injunctive 

Rehef for tidlure to state a claim. That is why the Appellants are tuniing to this court for protectioiL 

Appellants say that the tower to be constructed on the Cline prop^ty will be located in sudh 

a position as to be visible from the Appellants* real estate and to be close eiK>u^ to the Appdlants' 

property as to create health risks to the Appellants and their animals, all of which constitutes a 

nuisance and an unreasonable interference with the rigjits of the Appellants. This tower will be 

^proximately 350 feet high and, notwitiistanding representations by Ohio Power to the contrary, 

will not be lunited tg use solely by Ohio Power. It is Ohio Power's intention to allow otiier 

companies to collocate telecommimications equipment on tills tower to the considerable econcmiic 

beEefit to Ohio Power. The presence of tins tower will cause dimmution in the &ir market value 

of the Appellants' land and will also pose a substantial tinreat of harm by way of radio fireqaency 

radiation to the persons and prop^ly of Appellants. 



EXHIBIT 4 

The Appellants have reviewed this. Motion ̂ d have afHrmed the accuracy of the fectual 

allegations contained in this Memorandum. 

Appellants fintiier say that this relief should not be conditioned iq)on the filing of a bond or 

other security. Because of the considerable lengdi of time that has transpired since the acquisition 

of the easanent for this tow^ until the comm^icement of construction on the tower, it is Appellants' 

position tiiat Ohio Power will not be damaged by having to wait to construct this tower until all of 

tiie prbceedmgs, including the subject Appeal, relating to the tower are concluded. 

Finally, notice of this Moti<m has b e ^ sent to counsel for the AppeUecs confemp^^ 

with the transmittal of it to the Court for filing and consideration. 

Consequentiy, pursuant to tiie provisions ofCivilRde7(A)and(B),AppeUantsrespectfiaIly 

request this Court to issue an injunction gainst Appellees restraining Jk&m jrom installing, »fiing, 

maintaining or r^mring a telecommunications tow^ on the land of Cline during ̂  p^Kiency of 

this Appeal witiiout the posting of a bond by Appellants. 

Ra]fR. Michalski #0015793 
D, Joe dri£6tii #0055499 
DAGGffil, JOHNSTON, MEUER, 
OGILVIE & HAMPSON, LLP 
144 East Mam Street 
P.O. Box 667 
Lancaster, Ohio 43130 
(740)653-6464 
(740)653-8522-Fax 
Attorneys for Appellants 
rrmichalski@daggerlaw.com 
digtiffith@daggerlaw.com 

mailto:rrmichalski@daggerlaw.com
mailto:digtiffith@daggerlaw.com


EXHIBIT 4 

m THE COURT OF COMMON PLEAS, HOCKING COUNTY, OHIO 
GENERAL DIVISION 

CHARLES R. OGLE, et al., 

Plaintiffe, 

vs. 

OHIO POWER COMPANY, et al., 

Defendants. 

07CV0264 

DISMISSAL ENTRY 

m: 

o 
o > 

3 ^ 

Afl^ consideration, the defendant Ohio Power Company's mo^Fto 

wefi-takeri, and this matter is dismissed. T ^ Court finds tiiattiia:e is no justed!^ for 

delay. 

SO ORDERED; 

Ju^e Thomas H. Gedcen 

xc: Ray R. Michalski, Esq. 
Brian L. Buzby, Esq. 
Christopher T. Cline, Esq. 

THGAoar 
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VERIFICATION 

Now come, Charles R. Ogle and Melanie Ogle, who, aft^ being duly cautioned and swcun 

according to law, say tiiat they are of full e^e; that they have read the above Motion and 

Memorandum; that they have personal knowledge of all tiie fects set forth therein; and that sudi fects 

are true as they verily believe. 

ariesROgle C / 

[elatue Ode MelatfieOg]< 

Swom to and subscribed in my presence tins 6?tf\ day of November. 2008. 

CERTIHCATE OF SERVICE 

The undersigned hereby citifies tiiat a copy of the for^oii^ Motion for Injunctive Relief 

Pursuant to Appellate Rule 7, has been s^^ed by ordmary U.S. mail service, postage prepaid, on 

Brian L. Buzby and Ryan P. Sherman, PORTER, WRIGHT, MORRIS & ARTHUR, LLP, Attorn^ 

for Appellee, Ohio Power Company,at41SoutiiHi^ Street, Columbus, Ohio43215-6194aM also 

upon Christopher T. Cline, Attorney for Appellees, Christopher T. Cline, Teresa Jo Oubsdi and 

Margaret AnnPlahuta,at300West Wilson Bridge Ro^#l00,Worthington,Ohio43085,tius..^^ 

day of November, 2008. 

RaypL Nfichalski (0015793) 
DAGGER, JOHNSTON, MELLER, 
OGILVBI & HAMPSON, LLP 
Attorney ror Appellants 


