BEFORE

THE PusLic UTILITIES COMMISSION OF OHIO 2009 Ofp 5 pu
b: 5
In the Matter of the Commission's Review ) P \
of Chapters 4901:1-9, 4901:1-10, 4901:1-21 } Case No. 06-653-EL-ORD U C O
4901:1-22, 4901:1-23, 4901:1-24 and )
)

4901:1-25 of the Ohio Administrative Code

APPLICATION FOR REHEARING OF
OHIO HOME BUILDERS ASSOCIATION, INC.

Pursuant to Section 49803.10, Revised Code, and Rule 4901-1-35, Ohio
Administrative Code, the Qhio Home Builders Association, Inc. (“OHBA") respectfully
submits this Application for Rehearing of the Finding and Order issued by the Public
Utilities Commission of Chio (“Commission”} an November 5, 2008. As explained in
more detail in the attached Memorandum in Support, the Commission's Finding and
Order in this case is unreasonable and unlawful for the following reasons:

1) The Commission’s failure to remove “underground constructionr” from the

definition of “premium service” in Rule 4901-8-01(l), Ohio Administrative
Code, will impose'unjust and unreasonable costs to Ohio builders that are
contrary to the intent of the line extension rule that provides line
extensions up to specified dollar limits without upfront costs and Section
4928.02, Revised Code; and,

2) The Commission's failure to incorporate any deadline by which Ohio

electric distribution utilities ("EDUs") must start or complete work on line

extensions will impose unjust and unreasonable burdens on Ohio builders.
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For these reasons, discussed in greater detail below, OHBA respecifully requests

that the Commission grant this Application for Rehearing and modify the ruies

appropriately.
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Respecguﬂy submitted,
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Thomas L. Froehle

MCNEES WALLACE & NURICK LLC
21 East State Street, 17" Floor
Columbus, OH 43215-4228
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
tfroehle@mwncmh.com

Attorney for Ohio Home Builders
Association, Inc.
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MEMORANDUM IN SUPPORT

. INTRODUCTION

Ohio Home Builders Association, Inc. ("OHBA™ provided Initial and Reply
Comments on August 12 and 29, 2008, respectively on the second of three sets of rules
proposed by the Staff of the Public Utilities Commission of Ohio (*Commission”) to
implement the recently passed Amended Substitute Senate Bill 221 (“SB 221"}, for the
Commission’s consideration. OHBA's issues in this matter were and continue to be
limited to line extension issues.

OHBA appreciates the work the Commission and Commission Staff put into the
rules pertaining to line extensions. OHBA also appreciates that the Commission and its
Staff are keenly aware of the history and problems that lead OHBA, among others, to
file complaints that were uI‘timater resolved by stipulations in Case No. 01-2708-EL-
COl.  Unfortunately, however, the Commission-approved rules neither address the
problems that lead to the above—réferenoed complaint nor comply with the State policy
set forth in Section 4828.02, Revised Code, which specifically states that “in carrying
out this policy, the commission shall consider rules as they apply to the costs of electric
distribution infrastructure, including, but not limited to, line extensions, for the purpose of

development in this state.” Without any discussion on OHBA’s recommendations, the
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Commission rejected the proposals simply by failing to address them in the Finding and
Order. For the reasons set forth herein, OHBA requests that the Commission
recansider two recommendations regarding its rules on line extensions.

il ARGUMENT

A. Premium Services

While Rule 4901:1-9-07(D), Ohio Administrative Code, purports to make Ohio
EDUs responsible for line extension costs up to $5000 per new build, the failure to
include underground construction within those costs conflicts with and all but eliminates
the benefits it appears the Commission attempted to bestow upon customers and
builders.

For instance, as local governments have required electric lines to be installed
underground in virtually all new residential developments for some time now, it is an
outdated notion that buried lines fit within the definition of “premium service." For
example, the City of Dublin, Ohio building standards require that all new residential

construction include underground line extensions ~ overhead lines are not permitted.’

' The Dublin, Ohio Code of Ordinances, Title XV, Section 152.052 governs utility installation and states, in
pertinent part;
The installation, construction and expansion of electric, telephone and cable television
shall generally be placed underground subject to the following conditions and exceptions:
(A) Transmission lines are exempted from the provisions of this section.
Transmission lines are defined as those lines constructed between generating stations
and substations.
(B) For the standard or typical underground utility installation, that equipment
typically placed above ground such as transformers and switches affixed on the ground
shall be exempt from the provisions of this section.
(C) For purposes of this section, underground services adjacent to new subdivisions,
commercial and industrial uses shall include but not be limited to:
(1) Overhead wires extending across the public right-of-way from existing overhead
service to such new subdivisions, commercial and industrial uses.
2) Adjacent overhead services within the property submitted for subdivision
approval that existed prior to the filing of a preliminary plat.
(D) Temporary overhead services of electric and telephone utilities shall be aliowed,
provided that all permanent electric, telephone and cable television services within and
adjacent to new subdivisions, commercial and industrial uses shall be underground.
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Thus, in real-world building regulations, including zoning laws and subdivision
regulations, buried lines are a standard service. Developers and builders do not have
an option to request overhead line extension installations. Nonetheless, while the
Commission's rules make EDUs responsible for all costs other than the incremental
costs of premium services, because the Commission’s rules include “underground
construction” within the definition of “premium service” in Rule 4901:1-8-01(l}, Ohio
Administrative Code, the Commission requires builders to pay the incremental costs
associated with underground service upfront before an EDU will be required to install
electric to new residential construction. This rule is contrary to the intent of Rule
4901:1-9-07(D), Ohio Administrative Code, and the State policy and will impose unjust
and unreasonable costs to Ohio builders and developers.

Although there may be a cost differential for the utility in installing underground
lines versus overhead lines, utilities charge developers separately for trenching and/or
charge other utilities to utilize the electric trench, which makes up for the cost differential
to the EDU. On the other hand, requiring builders to pay the incremental costs of
underground construction upfront without any predictability of what those costs may be
reverts the building process back to the point in time when OHBA filed its complaint
inasmuch as the amount required upfront, or prior to when an EDU would provide
service, is unknown until EDUs provide estimates. Thus, builders and developers will
not know how much to include in their budgets until an estimate is provided by the EDU.
Further, requiring developers to pay upfront effectively shifts the costs from customers
and EDUs to builders. This is not an appropriate shift of cost responsibility and will work

against the State policy set forth in Section 4928.02, Revised Code. With the current
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state of the economy and the building industry in Ohio, the Commission should be
particularly sensitive to any shifts of cost responsibility that would inhibit development.

Accordingly, “underground construction” should be deleted from the definition of
“premium service” in Rule 4901:1-9-01(1), Ohio Administrative Code.

B. Timeframes for starting and completing line extensions

The rules now include mandatory timeframes by which EDUs must provide cost
estimates. However, there are no deadlines by which EDUs must begin or complete the
actual line extension construction. OHBA noted in Initial Comments that this problem
could have been cured by revising Rule 4901:1-10-09(A)(2), Ohio Administrative Code,
as follows:

(2) Ninety per cent of service upgrades and new service installations, and
residential line _extensions that require construction of electric facilities
(including the setting of the meter) and-that-are-not-primary-line-extensions
shall:

(a) Be completed within ten business days after the electric utility
has been notified that the service location is ready for service and all
necessary tariff and regulatory requirements have been met.

(b) Be completed by the requested installation date, when an
applicant or customer requests an installation date more than ten business
days after the service location is ready for service and all necessary tariff
requirements have been met.

Without any discussion on OHBA’s recommendation, the Commission did not modify
the rule and did not otherwise include any construction deadlines.

Without any timeframes for construction, builders are left to the mercy and
schedules of the EDUs. The failure of an EDU to timely complete line extensions can
delay projects and, as a result, increase costs tremendously. Accordingly, OHBA
requests that the Commission modify Rule 4901:1-10-09(A)(2), Ohio Administrative

Code, to ensure line extensions are completed in a timely manner to keep projects on
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budget and on time. In the alternative, the rules should require the EDUs to include a
negotiated construction timeline as part of a cost estimate.
. CONCLUSION

This case represents an opportunity to improve the line extension rules and
make the procedures uniform as well as improve the ability of builders and developers
to do business in Ohio. Wherefore, for the reasons discussed above, OHBA
respectfully requests that the Commission grant rehearing and modify the rules
accordingly.

Respectfu b

mitted,
e

Thomas L. Froehle -
- McNEES WALLACE & NURICK LLC
21 East State Street, 17" Floor
Columbus, OH 43215-4228
Telephone: (614) 469-8000
Telecopier: (614) 469-4653
tfroehle@mwnemh.com

Attorney for Ohio Home Builders
Association, Inc.
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CERTIFICATE OF SERVICE

| hereby certify that a copy of the foregoing Application for Rehearing of Ohio
Home Builders Association, Inc. was served upon the following parties of record this 5th

day of December 2008, via electronic transmission, hand-delivery or ordinary U.S. mail,

ftf
3' ‘ ThoﬁzL.érioehle T liftone atrony

postage prepaid.

James W. Burk

Ebony L. Miller

FirstEnergy Service Company
76 South Main Street

Akron, Chio 44308

ON BEHALF OF OHIO EDISON COMPANY,
THE CLEVELAND ELECTRIC ILLUMINATING
COMPANY, AND THE TOLEDO EDISON
COMPANY

Marvin |. Resnik

Stephen T. Nourse
American Electric Power

1 Riverside Plaza, 29" Floor
Columbus, Ohic 43215

ON BEHALF OF COLUMBUS SOUTHERN
POWER COMPANY AND OHIO POWER
COMPANY

Kathy J. Kolich

FirstEnergy Service Company
76 South Main Street

Akron, Ohio 44308

ON BEHALF OF FIRSTENERGY SOLUTIONS
CORP.
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M. Howard Petricoff

Stephen M. Howard

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

Columbus, Ohio 43216

ON BEHALF OF THE RETAIL ENERGY
SUPPLIERS ASSOCIATION AND
INTEGRYS ENERGY SERVICES, INC.;
DIRECT ENERGY SERVICES, LLC; AND
CONSTELLATION NEWENERGY, INC.

Paul A. Colbert

Tamara R. Reid-Mcintosh
Duke Energy Ohio, Inc
139 E. Fourth Street
Cincinnati, Ohio 45201

ON BEHALF OF DUKE ENERGY OHIO INC.

Joseph G. Strines

Dayton Power and Light Company
1085 Woodman Drive

Dayton, Ohic 45432

ON BEHALF OF THE DAYTON POWER AND
LiGHT COMPANY



Janine L. Migden-Ostrander
Richard C. Reese

Jeffrey L. Small

The Cffice of the Ohio Consumers’
Counsel

10 W. Broad Street, Suite 1800
Columbus, OH 43215

ON BEHALF ofF THE QFFICE OF THE OHIO
CONSUMERS' COUNSEL

Michael Smalz
Joseph Maskovyak
5565 Buttles Avenue
Columbus, OH 43215

ON BEHALF OF THE APPALACHIAN
PEOPLE’S ACTION COALITION

Ellis Jacobs
333 W. First St. Suite 500
Dayton, OH 45402

ON BEHALF OF COMMUNITY ACTION
PARTNERSHIP AND EDGEMONT
NEIGHBORHOOD COALITION

Noel Morgan
215 E. Ninth Street
Cincinnati, OH 45202

ON BEHALF OF COMMUNITIES UNITED FOR
ACTION

Tim Walters

May Dugan Center

Consumers for Fair Utility Rates
4113 Bridge Ave,

Cleveland, OH 44113

ON BEHALF oF CONSUMERS FOR FAIR
UTiLTY RATES
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Tom Mendelson

Empowerment Center of Greater
Cleveland

3030 Euclid, Suite 100
Cleveland, OH 44115

ON BEHALF OF EMPOWERMENT CENTER OF
GREATER CLEVELAND

John Bentine

Chester Willcox & Saxbe LLP
65 East State Street, Suite 1000
Columbus, OH 43215-4213

ON BEHALF OF THE KROGER CO. AND;
AMERICAN MuNICIPAL POWER-OHIO, INC.

David Rinebolt

Onhio Pariners for Affordable Energy
P.O. Box 1793

Findlay, OH 45839-1793

ON BEHALF OF OHIC PARTNERS FOR
AFFORDABLE ENERGY

Sally Bloomfield
Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215

ON BEHALF OF OHIO MANUFACTURERS
ASSOCIATION

James Russell

NAIOP-Ohio

470 Olde Worthington Road, Suite 200
Westerville, OH 43082

ON BEHALF OF NAIOP-OHI0
Gregory Dunn
Schottenstein Zox & Dunn
250 West Street

Columbus, OH 43215-2538

ON BEHALF oF THE CITY OF DUBLIN



Jason Keyes

Keyes & Fox, LLP
1721 21* Avenue East
Seattle, WA 98112

ON BEHALF OF THE INTERSTATE
RENEWABLE ENERGY COUNCIL

Glenn Krassen

Bricker & Eckler LLP

1375 East Ninth Street, Suite 1500
Cleveland, OH 44114

Brett Breitschwerdt
Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215

Leigh Herington
Executive Director

31320 Solon Rd. Suite 20
Solon, OH 44139

ON BEHALF OF THE NORTHEAST OHIO
PusLic ENERGY COUNCIL

Dale Arnold

Director, Energy Services
Ohio Farm Bureau Federation
P.Q. Box 182383

Columbus, OH 43218-2383

ON BEHALF OF THE OHIO FARM BUREAU
FEDERATION

Barth Royer

Bell & Royer Co., LPA

33 South Grant Avenue
Columbus, OH 43215-3927
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Nolan Moser

Air & Energy Pragram Manager
Trent Dougherty

Staff Attorney

1207 Grandview Avenus, Suite 201
Columbus, OH 43212-3449

ON BEHALF OF THE OHIO ENVIRONMENTAL
COUNCIL

Barth Royer

Bell & Royer Co., LPA

33 South Grant Avenue
Columbus, OH 43215-3927

Gary Jeffries

Dominion Resource Services, Inc.
501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817

ON BeHALF oF DOMINION RETAIL, INC.

David Boehm

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202

ON BEHALF OF OHIO ENERGY GROUP

Amy Ewing

Vice President, Shared Services
Greater Cincinnati Health Council
2100 Sherman Avenue, Suite 100
Cincinnati, OH 45212

ON BEHALF OF THE GREATER CINCINNATI
HEALTH COUNCIL

Steve Millard, Executive Director
The Counsel of Smaller Enterprises
The Highbee Building

100 Public Square, Suite 210
Cleveland, OH 44113

On BEHALF OF COSE



Richard Sites, General Counsel
and Senior Director of Health Policy
The Ohio Hospital Association

155 East Broad Street, 15" Floor
Columbus, OH 43215-3620

ON BEHALF OF THE OHIO HOSPITAL
ASSOCIATION

Samuel C. Randazzo

Lisa G. McAlister

Joseph Clark

McNees Wallace & Nurick LLC
21 East State Street, Suite 1700
Columbus, OH 43215

ON BEHALF OF INDUSTRIAL ENERGY
Users-OHIO

Terrence Q'Donnell
Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215

ON BEHALF OF OHIO ADVANCED ENERGY

Leslie A. Kovacik

Dept. of Law

City of Toledo/NOAC

420 Madison Ave. 4" Floor
Toledo, OH 43604

Lance M. Keiffer

Lucas County/NOAC
711 Adams Street 2™ FI.
Toledo, OH 43624

ON BeHALF OF NOAC
Brandi Whtestone

131 N. High Street, #605
Columbus, OH 43215

ON BEHALF OF SIERRA CLUB QHIO
CHAPTER
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Gene Krebs, Co-Director
Greater Chio

8426 2 E. Main Street
Columbus, OH 43205

ON BEHALF OF GREATER OHIO

Gregory E. Hitzhusen
P.O. Box 26671
Columbus, OH 43226

ON BEHALF OF OHIO INTERFAITH POWER
AND LIGHT

Joseph Meissner
1223 West 6" Street
Cleveland, OH 44113

ON BEHALF OF CITIZENS FOR FAIR UTILITY
RATES NEIGHBORHOOD ENVIRONMENTAL
COALITION, CLEVELAND HOUSING
NETWORK, EMPOWERMENT CENTER FOR
GREATER CLEVELAND, THE LEGAL AID
SOCIETY OF CLEVELAND

Theodore Rohinson

2424 Dock Road

Madison, OH 44057

ON BEHALF OF CITZEN POWER
Amy Gomberg

203 E. Broad Street, Suite 3
Columbus, OH 43215

ONn BEHALF OF Environment Ohio
Joseph Logan

20 S. Third St., Suite 130
Columbus, OH 43215

ON BEHALF OF OHI0 FARMERS UNION



