20
FlLE

THE PUBLIC UTILITIES COMMISSION OF OHIO CASE NO. 08-1247-EL-CSS

Charles R. Ogle and Melanie A. Ogle

=B A

- m

C &b 2

American Electric Power/Ohio Power Company O - 2
o Z %

N &

= £

AEP/Ohio Power states in their Answer dated November 25, 2008 that our “sple basis”

... AEP/Ohio Power apparenty did not review in detait the entire complaint. The
request for a stay on further construction was just the beginning of our compiaint and

their non-complianca with the township maratorium was just the most recent action
by AEP/Ohio Power.

In addition, their Answer stabes “attempts to hait ail construction of

telecommunications facilities, wind tumines and public utility fines, for a twelve month
periad”. The township morataritm does pgt attempt o halt the construction of pubtic
utifity lines. A copy of the township moratorium was previously attached to the formal
complaint and is a simple one-page legal document.

Next, AEP/Ohio Power tells the Commission why we are seeking action by the *
Commissian against them.

We, in fact, filed a nuisance complaint against AEP/Ohio Power in Hocking County

Common Pleas Court, Case No. 07 CV 0264, which was filed well before construction

began on the tower, and was dismissed by Judge 7. Gerken, who should have recused

himsetf from any decisions, as his athorney brother, C. Gerken, was employed by AEP/
Ohio Power in opposition to us in the eminent domain case, as well as having served
as an attorney for AEP/Ohio Power in a previous case knawn to us involving a
vehiclefinjury incident in Good Hope Township, Hocking County, Ohio in 2004, Case
‘No. 07 CV 0264 has since been in appeals and a subsequent request for stay was filed
foliowing the beginning of construction on the telecommunications tower in October,
2008,

The status of Hocking County Common Pieas Court, Case No. 07 CV 0264 is not a
reason as to why we are seeking action by the Commission against AEP/Ohic Power.

We believe a "stay”, for wanting of more precise terminoiogy which may be preferred
by the Commission, is within the Commission's jurisdiction pending the investigation
and examination of allegations and complaints by us.

This is to certify that the imaaes anpnearing are an
EaonTate and complete reproductic: <. - case file

Gozanonl dalive in the recul s = - 7we of business,
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We are not “seeking to h mission e i inance th
injunctive relief” as stated by AEP/Ohio Power in their Answer. We are, however,
requesting that the Commission direct AEP/Ohio Power to comply with alt laws in the
State of Ohio, which happens to indude faws of Good Hope Township.

AEP/Ohio Power states that we are “private dtizens and have no standing” to do
basically anything in regard to this situation. We do not understand their definition of
“private citizens”. Do they write the laws and/or are above the taw? Do they have a
vote in the election process? We understand they are considered a “public utifity”.
Who then is the “public™? Would that not be us? They are taking our “private” land
for their benefit, does that not allow us “standing”? They came knocking on our door,
they are interfering with the use and enjoyment of our privata land and our lives, does
that not aliow us "standing”™? We are two of millions of people who use their
electricity in our lives at work and other locations, which makes us the “public” use of
their “utifities”, does that not aliow us “standing”? We are two voters in the state of
Ohio who choose candidates who vote on legisiation which govern the “public
utilities”, does that not allow us “standing”? Do we not have “standing” because we
have the right to notify authorities of any incidences or violations? PUCO's call log
should reflect several complaints made by other residents of Good Hope Township in
regard to the violation of the maoratorium as weil,

The eminent domain proceeding by AEP/Chio Power against us as previously stated in
our compiaints, was spedifically for the purpose “to determine whether or not there is
a public necessity for the proposed easement”, not to determine whether or not the
telecommunications tower is or is not a “public wtility” owned and operated by
AEP/Ohio Power. Judge Simmons’ entry approved by Charles A. Gerken, attorney for
AEP/Qhio Power, stated necessity was for the “prapased telecommunications tower”.

AEP/Ohio Power stated in then Answer to the PUCO that “a Moratorium was sent to

Respondent's counsel in_the eminent domain action”. The township moratorium was
not a part of the eminent domain action.

We never stated in our complaint that the “moratorium was effective against
Respondent.” We in fact, have stated that “construction has continued”,

“Respondent maintains that this is not a telecommunications tower®. The foftowing
information and attached documents prove otherwise.

Witness can attest to the use of the words “critical” and “customers™ by AEP/Ohio



Power in regard to the tower. Witness can attest to AEP/Ohio Power stating the tower
was only to be approximately 150' tali when questioned about its height. Witness can
attest that they were told by Christopher Cline that we would not even be able to see
the tower from our home. Said witness can be available for a PUCO hearing.

The language of “telecommuntications bower™ or “celt tower™ were never objected ta by
AEP/Ohio Power in the trial court or any refated proceedings in Hocking County
Common Pleas Case No. 07 CV 0124,

Attached is a copy of a recent threatening letter dated November 21, 2008 from AEP/
Ohio Power (Athorney Brian L, Buzby) aimed at Good Hope Tawnship Trustees and
their lawful moratorium. Good Hope Township is a small, rural township located ina
smali, less than economically flourishing, county. A threat made by the largest
electricity corporation in the United States employing a national lawyer firm coukd
indeed be intimidating.

The letter states “the tower must be owned or used by a public utility engaged in the
provisian of telecommunications services”. The evidence we present is clear that the
public utility is engaged in telecommunications services.

The letter also states “the tower must be located in an area zoned for residential use”,
etc. All of Good Hope Township is unincorporated, in other words, residential, and
Good Hope Township Trustees' "Dedlaration of Intent Resolution re: Township Zoning”
effecti;e November 13, 2008, satisfies the zoning requirement in accordance with ORC
519.03.

We have attached a copy of just one of the many maps and documents prepared by
AEP/Ohio Power and submitted to the court in Case No. 07 CV 0124, Hocking County
Common Pleas Court in regard to eminent domain for edectric lines across our
property, which quite legibly uses the terminology “telecommunications tower”.

In addition, copies from the www.aeptowers.com website are attached, which also
reveal their intent. This same website is aiso evidence that the ability of AEP/Ohio
Power to place antenna structures on existing transmission poles/ftowers is common
practice. There are two transmission lines that run through this part of Good Hope
Township, Hocking County, one an each side of US 33 near enough to the location of
the Donaldson Road tower.

As previously outlined in our complaint and for AEP/Ohio Pawer's “want of
knowledge”, there are several other existing towers in the area on which only one cell

carrier each is currently maintained. A copy of a county engineering department map
is attached for reference.


http://www.aeptowersxom

Also attached is a copy of an internet research page that indicates information which
was provided to the Federal Communications Commission for the registration of the
subject tower. The “Owner” listed is “Ohig Power Company” with the address of
"Attn: Telecommunications, 1 Riverside Plaza, Columbus, Ohio 43215%,

A copy of a recorded “Easement” with Ciine, et al. is attached as evidence of AEP/Ohia
Power's own admission that the tower is intended for more than just radio
communications for their trucks. Note the usage of the language “gall catriers™.

The Commission ought to be very interested in viewing the unrecorded Lease
Agreement between AEP/Qhio Power and Christopher Cline, et al., which presumably
wouid tell the rest of the story. We request this document be brought to light for
review in this matter,

If this AEP/Ohio Power project, as they have asserted, is a public utility project, then
Whydlvg:s the PUCO nat have the authority to delay the project untit conflict has been
resolved?

One must ask AEP/Ohio Power why this tower is necessary and “critical” all of a
sudden?

How long has there been a dead zone in this area?

Who are “customers™?

Why all the fuss and expense for an elecitric company's truck radio communications
tower that was never “criticat” before the age of cellular and broadband wireless
technoiagies?

This tower is located near US 33, a major thoroughfare from Columbus, Chio, to the
sautheastern part of the state, with a newer bypass around Lancaster and another
bypass under construction around Nelsonvilie. The Hocking Hiils where we have fived
our lifetimes is a tourist hotspat. AEP/Ohio Power and other telecommunications
companies and a few iandowners could care fess how they destroy the rural scenic
landscape for the rest of us. (Foltow the money.)

Ifthe_AEP/Ohio Power tower on Donaldson Road is solely for the business of the
:etectnc company and nat a for-profit telecommunications tower as AEP/Ohio Pawer
insists that it is not, then why is AEP/Ohio Power jeasing a tower spot?

Why did they not buy the tower property or take it by eminent domain? And why did
they not want to treat our acre of “necessary” property for electric service to the
tower in the same manner in which they treated the Cline property, with a lease and



monthly payment, complete with escalator dauses for a definite time period?

Christopher Cline, et al. signed an easement and presumably, a lease, for this tower
and averhead electric lines on their property. Cling, etal. do not five anywhere near
the tower leased property Good Hope Township and therefore, it does not interfere
with the use and enjoyment of their property and is not an intrusion inta their daily
lives, and, it is presumably, 3 fucrative income for them. This tower does not devaiue
their property in a way that it devalues nearby properties. |

AFP/Ohio Power must not be allowed to do business in the State of Chio under the
pretense of untruths and should not permitted to violate the Ghio Revised Code and
disregard any authority. They must be heid accountable in this situation.

Just because AEP/Ohio Power may have an intention to use this tower in part as a
disquise of radio communications for their trucks, does not deem this tower any less
its fully intended purpase o serve as a far-profit “telecommunications tower”, aka
“cash cow”.

There is a clear misrepresentation and intent by AEP/Ohio Power in regard to the
function of the telecommunications tower to the court, the township trustees and now
the PUCQ, in an effort to secure eminent domain aver our land for the the business of
a for-profit telecommunications purpose, which is not in compiiance with the ORC,

Again, we assert that the electric line would be t nowhere, if not for the for-profit
telecommunications tower owned by AEP/Ohio Power and therefore, this eminent
domain action is an abuse of power.

They have employed no less than four attorneys to speak their untruths and hide their
deceitful and usury business practices against us and the “public™.

AEP/Ohio Power's efectricity account customers will be subsidizing the electric line and
tower construction and facilities of the “instatiation and operations of a
telecommunications tower, which does not supply electricity for light, heat, or power
purposes to consumers within this state”,

The tower, merely for radio communications for their trucks, is certainly not the
“critical” status of which they spoke, nor are they their own “customers” and any dead
spot can most certainly be remedied by less drastic and costly means to the visual
detriment of our community.

Eminent domain of our property is not a fast resort for an unwarranted business of an
electricity project as declared by AEP/Ohio Power.


file:///rtotate

We believe that the PUCOQ, is in fact, the go-to authority in this matter overseeing
AEP/Ohio Power in complying with all laws as set forth in the ORC. We should not
have ta fight in court depleting all of aur savings far prindples that are already
established by faw to protect not only ourseives, but the pocketbooks of electricity
customers in the State of Ohio.

The issues we personaily have with AEP/Ohio Power are that we do not desire their
above-ground electric lines on our property, nar their tower ominously towering over
our property and visually impacting the southern view from inside and outside our
home for the rest of our lives. They have based ail anguments against us and now the
township trustees and the PUCO, on fies.

We ask the Commission to examine the deceit and abuse of AEP/Qhio Power and
declare that AEP/Chio Power is most certainly engaging in the business of
telecommunications, as it periains to their tower an Donaldsan Road.

We are not asking the Commission to enforee the township moratorium, rather, that
the Commission exercise its jurisdiction and autharity over AEP/Ohio Power in
investigating these allegations and complaints further, and demand that AEP/Ohio
Power comply with all laws within the state, as provided for in ORC 4905.06.

Respectfully submitted,

Clld € QL

Chartes R. Ogle

Melanie A. Ogle
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Novemher 21, 2008

VIA Fax and Regular U1.S, Mail

Larry E. Beal, Esq.
Hecking County Prosecutor
88 8. Market Streat
Logan, Ohio 43138

RE: Hope Township Nctiee of Violation of 11-17-08
Ohio Pawer Compuay

Dear Mr. Beal:

Please be advised that I represent the Ohio Powes Company
(“OPC") in this matter and woulé ask that you direct all further
communications abaur this inatta” to my attention. Ican be reached at
614-227-1905 {(office), 614-48'-7835 (home). 614-284-6744 (cell), and
bbuzby@porterwright.com.

1respond 1o the Notice of Violation in Accordance with ORC
§19.211 that Hops Tawnshi: m:ailed to me after November 17, 2008,
purporting to put OPC on natic: that the communications tower it is
instaliing within Hope Townsh:p on Donsldson Road is in “Violation in
Accordance with QRC £19.211." [ acsume from the Notice that the
Tawnship contends that OPC is 0~ may e In violation of the Township
resohition attached to the Notics ¢lated 11-13-08 detlaring 2
“Moratorium™ on certain activitie) concerning the construction of
telecommunications facilinies and public utlity lines,

The Resolution purports & be based on authority granted to the
Township by §519.211, ORC. In point of fact, thar statute does not
grant such authority and, indeec., tpecifically denies Township
authority in these matters.

§519.211{A), ORC, cxpreusly denies townships the power to do
anything with respect to the ‘ocation, erection, construcsion,
reconstruction, change, alterution, maintenance, romoval, use, ar ‘
enlargement of any buildings ot structures of a public usility company.’

' Ohio Power Company is an elactric public utility as defined in §4905.02 ORC and §4905.03,
ORC. This ¢can be confirmed by referring to OPC's Complaint filed in an appropriation action
relatad 1o this tower, Casa No: 07-CV-0124 in the Hocking County C.P. Ct., where OPC
properly identified itself in the first paragraph of its Comjpliint as a public utlity engaged in
supplying clectricity for power purposes, which was admiti:d by the dsfendants in the action, '



Larry Beul, Esq.
November 21, 2008
Page:2

§519.211(B) and {C) create 2 narrow excepticn t2 this rule, but to 211 with the exception,
the tower must satisfy cach of these ¢riteria (emenyg others) -

. the tower must J¢ owned or used by a punbic utility engaged in the provision of
telecammunicalions services

» the tower must o located in an area zoned Jor residential usc; and

. the tower’s height must exceasd the maximum height sllowed by zoning
resirictions for residential structures.

Naone of these exceptions apply here -

. the tower in question is not in an area 2oned for remidential use «« in fact, of
course, the area is not zomed at all;

. the tower could not possibly exceed th: mar imum height for residential
struetures since there is no maximum keight because there is no zoning: and

. OPC is rot engagad It the provision of tetecommunications services:

Since none of the exceptions to §519.211(A), IRC, apply, it is quite clear that Hope
Towr.ship has no authority here to attempt to regulate QFC's tower, much less atternpt to stop
const-uction through an alleged “Moratorium” declared we'l after OPC commenced its
instailation of a fully permitted and lawsuit tower,

I would apprecicte your confirming that Hope Tewnship will withdraw its Notice af
violation and wiil take no further steps to attempt to ¢elay or prohibit OPC’s engoing
instaliation of its tower. If not, OPC is prepared to iile suit soeking to deolare the Township's
alleged moratorium ineffective, to seek an injunction againut its enforcement, and to sesk any
damages incuryad due to any improper delay in OPCo's insallation. We hope, howevez, that this
type of lawsuit will not 'se necessary.

[ might note that, if OPC’s instailation is delayed in any way. the damages to OPC will be
substzntial. Rental costs for idke equipment, the cost 3 reschedule and wmobiliz: the
installation crews, and the deleys of pushing this work into ainter weather would be substantial,

If we can provide vou with any further informetioa or you want to discuss any of these
matters more fully, plegse just let me know and we wi'l ba happy o provide whatever you need.

While I see no basis for the Township attamptiag o enforce its Notice of Violation, if the
Township doss elect to ittampt enforcement, [ would appreciate your contscting e in advance
of any suoh enforcement activities so that we can respond accordingly. Again, miy contact
information is set forth above. If for any reasons you vamnot reach me, please alsc feel fres to
contact Jay E. Jadwin, in house counsel for QPC, at 514-48:-7999,
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Larry Beal, Esg.
Novamber 21, 2008
Page 3

I do appreciate your ¢ooperation in this marter and hope that this communication will
resolve this matter, IEnot, again, I stand ready to provide any-other information you might need
or discuss these matters more fully. Otherwise, we will assume based on the Township's clear
lack of authority in these matters pursuant to §519.211(A) that it will withdraw its Notice and
pursue no further activ:ties to enforce it against OPC.

cc:  Hope Township Trusiees
Hecking Counmty Shertfls Department
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AntennaSearch - Search for Cell Towers, Cell Reception, Hidden Antennas and more. Page T of 1

& Ownership Info

Rep Company: American Electric Power Address: Not Recorded
Service Corporation

Contact: Barbara Russedl
Phone: {918)558-2104
Emal: parussell@aep.com

Owner  Company: Chic Power Company Aln: Telecommunications
Contact: Not Recorded Address: 1 Riverside Plaza
Fhone; (918)589-2104 Cotumbus, OH, 43215
Email: parussell@aep.com

® Tower Characteristics

Registration #: 1247538 Grouni Elev: 1085.0 feet

Structure Type: Tower Height Of Structurs: 330.1 feet

Status: Granted Overal Height: 1436.1 fast

Date Consiructed:  MNA Structure Address: Donaldson Road, 1.4 Miles
South of

Rockbridge, OH

» History
Purposa Siatus Date Addn} Info
New Reg Granied 03/11/2005 e

& 2004,05,08 by Genera! Data Resaurces, Inc

Ohio Power Company {AEP)

NOTE: FCC confirmed height of Ohio Power Company tower
is registered to be 350 feet in height

http://www antennasearch.com/sitestart.asp?sourcepagename~antennachecktowerreview&getpage... 11/3/2008


http://www.antemiasearchxom/sitestart.asp?sourcepagename=antennachecktowerreview&getpage

equested By: bjt 06W07\2006

EASEMENT

In consideration of the sum of $1.00 Dollar, and other valuable consideration paid by
Ohio Power Company, an Ohio corporation ("Grantee"), the receipt of which is hereby
acknowledged, Christopher Cline, Teresa Gubsch and Margaret Plahuata, brotber and sisters,
whose address is 6060 Post Road, Dublin, Ohio 43017 ("Grantors"), hereby grant to said
Grantee, its successors, assigns, lessees and licensees, an easement 10 construct, operate, repair,
cnlarge, replace, add facilities to, operate, and maintain a communications tower, utility lines,
antennae, supporting ground facilities, cabinets, buildings, generators and appurtenant equipment
over, upon, under, and across the following described lands situated in the County of Hocking,
State of Ohio, and being a part of the Good Hope Township in Section 26, Township 13, Range
18, and recorded in Deed Volume 155, Page 448, Hocking County Recorder’s Office (the
"Premises”).

The tower, antennae, supporting ground facilities, cabinets, buildings, generators and
appurtenant equipment (the "Equipment"} shall be constructed within the area indicated as
“Easement Area” on Exhibit “A”, The Equipment shall remain the property of the Grantee or its
hicensees or lessees and shall be removed if the Grantee desires to release this easement or upon
termination of the initial or extended term. Grantee will be permitted to sublet one (1) collocate
on the tower space within the easement area. This collocate will be reserved for any Public Safety
Agency. If additional collocates are requested by the Grantee (cell carriers), then this sequest will
require further negotiations and approval by Grantor must be obtained prior to any hookup.

Grantee shall have at all times, the right of ingress to and egress from the Easement Area
for the purpose of construction, maintenance and removal. Ingress and egress shall be over a
thirty (30) foot wide strip of land as shown on the attached Exhibit A and hereinafier referred to
as the "Access Lane." Grantee will improve the Access Lanc by grading, filling, and/or the
application of a gravel or stone base. Grantee agrees to periodically maintain the access lane
within reason, but shall ot be required to stone or gravel the entire access fane after the initial
construction has been completed. The lane surface shall be of sufficient width for vehicular
_access, but in no event shall exceed thirty (30) feet in width, except that fill needed to improve
the lane may extend beyond the 30 feet. Grantor will be permitted to use access lane at all times.

Grantee shall also have the right to install electric lines and é‘omrnunication lines, whether
overhead or underground, upon the Premises for the purpose of providing electric and

communications service to the Equipment.
200509003396
Filad for Racord in
HOCKING COUNTY,» OHID
SANDRA K LEACH-BUNT
07-12-2005 &t 0B:42 am.
EABENENT 48,00
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Requesied By: bjt 06\W7\2006 .

Grantee shall have exclusive control over the Easement Area and shall be permitted to
grade, fill, fence and improve the Easement Area. Grantee shall further be permitted to erect a
gate across the Access Lane. If said gate is erected, it will be locked at all times. Grantee may
remove any and all trees, shrubbery and vegetation as necessary within the Easement Area, the
Access Lane, and along the electric distribution and communication lines. There will be no
removal from the Grantors property of any top soil from the easement area. All trees that have

been cut down that are not chipped will have their roots removed and stacked neatly near the
existing access road.

Grantee shall pay for damages to the stock, crops, fences, or structures of the Grantor
caused by Grantee, its employees or contractors while engaged in the construction or
maintenance of the Equipment, the Access Lane or the utility lines serving the Equipment.

Grantor shall not engage in any activity or place any object wpon the Premises that
interferes with the Equipment or is inconsistent with the rights herein granted.

Grantee shall indemnify and hold harmless Grantor from all damages and from all claims
and causes of action for personal injury, including death, and damages asserted against Grantor
resulting from the Grantee's negligent use of the Premises, except for such damages arising out of
Grantor's negligence.

Grantor has full power to convey this right-of-way and easement, and warrants and will
defend the same against all claims by any persons. This easement shall extend to and be binding
on the undersigned, Grantor, its heirs, executors, administrators, and assigns, and the same shall
extend to said Grantee, its successors, and assigns.

Grantee shall pay all utilities attributed to the operation of the Equipment and appurtenant
facilities. Grantee agrees to resolve any technical interference problems resulting from the
construction of said tower with other equipment located on the above referenced lands. In the
event the easement is no longer used for a Communication facility, Grantee will promptly, and at
no cost to the Grantors, remove all equipment, restore the site to its original condition and
execute a record of release of the easement.

This instrument expresses the entire agreement between the parties, and the agent
securing this grant has no authority to bind Grantee by any verbal representation or promise not
herein expressed. .

}

Witness their hands this S| day of (fzw'. . 2005,

Doc #228388.v1 Date. 03032004 4:25 PM
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Requested By: bjt 06\07\2006

Signed and acknowledged in the presence of:

By: \gpha @—\
Christopher Cline
By: /VQ/L?)QJL

Deborah P. Cline

Teresa Gubsch
By: o By: W p W‘
Mar lahuta Michael P. Plahuta
State of Ohio)
) §S:
Hocking County)

Before me, a Notary Public in and for said county and state, personaily appeared the above
named Christopher Cline, Deborah P. Cline, Margaret Plahuta, Michael P. Plahuta, and Teresa
Gubsch and Richard P. Gubsch who acknowledged that they did sign the foregoing instrument
and that the same is their free act and deed.

In Witness Whereof, | have subscribed my name and affixed my official seal this 42,1, day
of Jene , 2005,

Commission expires

No% Public j’ %

" OFFICIAL SEAL

2%\ JENNIFER S. JONES

*3 Notary Public, State of Ohio
IO My Commission Expires

k) o i September 4, 2007

This instrament was prepared by Land Management Section, Ohio Power Company.
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TLO339 PEE30D




