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1. ESP Procedores

RC 4928.141 (a) requircs distribution utilities to provide standard service offers
on a comparable and nondiscriminatory basis after 2008 for competitive retail electric
services, including firm generation.

In their application filed July 31, 2008, the FirstEnergy Ohio coinpanies, Ohio
Edison, CEl, and Toledo Edison [collectively the “Companies™] request regulatory
authority to esteblish a standard service offer ("SE80O") under R.C. 4928.141 covering
three years. The SSO becomes part of the Comparies’ Biectric Security Plan [“BSP™)
filed under R.C. 4928.143 to offer stable priced cnerpy services, assured electyic supplies,
maintain, chhance, and improve the existing distribuiion system, and promote economic
development, job retention, energy efficiency and peak demand reduction within their
service areas.’

The Commission within 150 days of the filing approves, modifies and approves,
or rejects the proposed BSP.2 A modified and approved ESP allows the Companies to
terminate by withdrawal, wpon which to file for approval a new ESF or MRO.® The
Companies cutrent SSO continues, with 'adjusted fuel costs, until the Commisison

subsequently approves the SSO filed as pait of an ESI or MRO., *

11. Substance of the ESP

VESP App., Company Bx. 94, pg. 2
?RC4928.143 (Q) (1)
* Soc RC 4028, 143 (C)Y(2)(a); The Companies filed an MRQ in Cage Ne. 0B- 0935-EL-550

* Sec RC 4928.143 (CY2){(b)
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Under RFI 4928.143, the ESP shall include supply and pricing provisions for
electric service. An ESP longer thanh three years mey include provisicms to test the plan
for significant excessive eamings and transitional conditions if termination of the plan
results from that test.’ The ESP may inchide also the following provisinng; @

(a} Automatic recovery of prudently incuired costs by the Companics for
parchased power supplied under the SSO (including energy and capacity costs and
affiliate acquired purchased power); ecmission allowarces; and federally mandated carbon
or energy taxes,

{b) Reasonable recovery of CWIP allowances for the cost to comstruci, or
environmental expenditures for, electric gensration -acilities of the Corpanies incurred
on or after January 1, 2009. RC 4909.15 (A) applies to the CWIP allowances, except the
Commisgion may authorizes the allowances upon the Companies incurring the costs or
occuring the expenditures. Authorization of the CWIP allowance requires the
Commission to first determine (in the ESP proceceding) that a nced exists to construct the
facility based on the Companies submitted resource plaming projections. The
Cormission may not autharize the CWIP allowance unless competitive bidding sourced
the facility’s construetion, Rescovery of CWIP allowsnces is through a nonbypassable
surcharge for the life of the facility.®

(c) The establishment of a nonbypasable surcharge as provided for by RC
4928.143(B)(2Xe).?

(d) Terms, conditions, or charges to stabili::e or provide cerainty as to retail
cleotric service that relate to limitations on custonier shopping for retull generation
service, bypassability, standby back-up or supplem:ntal pawer service, default service,
canrying costs, amomzatlon periods, and accounting or deferrals, mcludtng future
recovery of deferrals.'®

() S50 price components that automatically ircrease or decrease;'

(f) Securitization of phase-in, including carryng charges, of the SSO price under
RC 4978.144, including provisions to recover sceuriti sation costs;

*  Bee RC 4928.143 (B) (1)

" See RC 4928.143 (B) (2)

7 Sec RC 4928.143 (B)(Z)(8)

¥ See RC 4928, 143 (B)(2)D)
* See RC 4928. 143 (B) (2X¢)
W RC 4928.143 (B)(2)(d)

"' RC 4928.143 (B)(2)(e)

* RC 4928.143 (BY(2)()
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(8) Provisions of the 83O relating to transmission, ancillary, congestion, or
related services, including cost recovery;'

(h) Provisions regarding the Companies distribution service, including, without
limitation, single issue ratemaking, a revenue decoupling mechanism or other incentive
ratemaking; disttibution infrastructure and modemi::ation incentives for the Companies
that may include long-term energy delivery infrestructure modernization plans and
recovery of costs, including lost revenuc, shared savings, and avoided costs, and a just
and reasonable rate of return on such infrastructun: modemization. An allowance for
such ificlusions in the ESP requires the Commission to examine the reliability of the
Companies’ distribution system, and ensure thal expectations align between the
Coropanies and customers, and the Com}:anias place sufficient emphasis on and dedicate
sufficient regources to system reljability.™*

{i) Provisions to implement economic development, job retention, and cnergy
efficiency programs for which program costs may ¢ allocated across customer classes
within the same holding company. >
111, Argument

I The Companies® ESP is not shown more favorable in the
aggregate when compared to the expected results of a Market
Rate 550

Comumission approval, or modification and upproval, -of the Companies’ESP is |
upon finding the plart “including its pricing, and all other terms and conditions, including
any deferrals and any future recovery of defervals, is 1ore favorable in the aggregate as
compared to the expected results that would otherw se apply” to the Market Rate S50
under RC 4928.142.'°

The Companies rely on the testimony of Mr. Blenk, Mr. Jones, ind Mr. Graves to

satisfy itz burden under RC 4928.143 (C) (1) that thc ESP is more favorable in the

aggrepate when compared to the expected results of a MRO.

" RC 4928.143 (BX2)(g)
" RC 4928.143 (B)2)(W)
'* RC 4928.143 (B)(2)(3)
' RC 4928.143 (C) (1)
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Mr. Blank opined “[a]t 8 minimum, based upon and in comparison to the market
prices projected by Mr. Jones and Mr. Graves, the ESP provides nel present value to
customers exceeding $1.3 billion'” over the Plan perind.”'®

Learned experts, however, disagree. Micha:l Schnitzer!® recommends rejection
of the ESP application on a number of grounds. “"he Companies rely on out of date
prices. Current forward electricity prices are lower than prices used by the Companies to
support the ESP. The Companies condueted a matenally flawed quantitative comparison
of the MRO and ESP. Updated market conditions, and corrected comparison ﬂaws
completely climinates the Companies® claimed ESP bonefits in the aggrogate, >

Mr. Schnitzer concludes that use of market prces for Scptember 26, 2008 reduces
the Companies claimed customer benefits trom $1,30 .4 million to $750.6 million.”' The
nct effect of comparable adjustments between the 1SP and MRO changes the present
value of the Companies claimed ESP benefits from $1,303.4 to $1,055.5 million, a
teduction of $247.9 million.? The net effect of usir g only Mr, Graves’ estimate as the
risk premium for the MRO product using ESP rules and switching rules reduces the
Companies claimed ESP benefits from $1,303.4 to 873.6 million, or a $429.8 million
reduction.? The cumulative effect of all properly made adjustments reduces the ESP
claimed benefits from $1,303.4 million to a {$24¢.0), as shown on Table 4.** An

unbiased “apples to apples” comparison using FES™ nssumed risks under the ESP fusther

' Blank Test., Company Ex. 1A, Alternalive Att, pg. 1-4, revised $1.3 Billion to $1.008.3 Billion
' Blank Test., Company Ex. 1, pg. 5

*® Tegtified for Constellation New Energy, Inc., and Constellaticns Energy Commoditics Group, Ine.
® gehnitzer Test,, Competitive Supplier Bx. 2, pg. 32-34.

2l gchnitzer Test., Competitive Supplier Bx 2., pg. 16-17, Table 1

2 gchnitzer Test,, Competitive Supplier Ex, 2, pg. 22-23, Table &

2 gchnitzer Test., Cotpetitive Supplier Ex. 2, pg. 26-27, Table &

* Schnitzer Test, Competitive Supplier Ex. 2, pg. 28-29, Table 4

# RES means FirstEnergy Solutions, the affiliate genevation supr Jiet
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reduces MRO costs annually by $220 million. This further reduction applied to Table 4
shows the claimed benefits of the ESP is ($841.9) when compared to the MRO option.®®

Similarly, Lane I{ollc:y testifies the BSP fails to meet the statutory test for
approval. 7’ The ESP becomes more cxpensive by $1,692.6 million’™® when the MRO
price beecomes $63.45/MWh, $65.23/MWh, and $6%.15/MWh during 2009, 2010, and
2011 after grossing up the transmission component for line losses, ** using September 19,
2008 forward wholesale market prices, * and removirig retail matket premiums. >

The Companies analysis of benefits understaics the ESP’s present value revenue
requirements by not recognizing rider adjustments. (jeneration rates proposed for 2009,
2010, and 2011 at $75/MWh, $80/MWh and $85/MWhH, are set before applying the
10% phase in, and adjustments for fuel, environmenta!, and capacity. 2

Rider FTE (TE #110), effective in 2009, asswnes all of FES incurred costs
support the ESP. The rider recovers costs incurred by FES for fuel transportation
surcharges billed by shippers in excess of $30 million in 2009, $20 million in 2010, and
$10 million in 2011.™ The FTE rider also recovers the costs for new aliernative
energy/renewable type requirements beyond those utcler $.B. 221, tax and environmental
laws enacted or interpreted effoctive afier January 1 2008, that exceed $50 miltion in

costs during the ESP, and rclate to FES gencration ass:ts used to support the ESP. ¥

* Sclmitzer Test., Competitive Suppler Ex. 2, pg. 26-32, Table ¢

* Kollen Test., OEG Bx. 2, pe. 3

* RKollen Test.,, OFG Fx. 2, pg. 3

¥ Kolten Test, OEG Ex. 2, pg, 8

" Rolten Test,, OEG Bx. 2, pg. 11; Bx. 2 A update prices for Oct~ber 10, 2008
' Kollen Test., OEG Ex. 2, pg. 12-13

% Kallen Test., OBG BEx. 2, pg. 18; ESP App., Company Bx. 94, pg. 5

* Kollen Test., OEG Ex. 2, pe. 18; Soc TE Rider 110

* Kollen Test.,, OEG Ex, 2, pg. 18; See TE Rider 110
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Rider FCA (TE #115) recovers higher fuel costs at plants owned by FES in MISO
in excoss of 2010 fuel costs incurred, upon the assumstion that all fuel consumed at thoge
plants provides service under the ESP.*

Rider CCA (TE #111), effective January 1, 2009, also assumes all incurred FES
costs supports the ESP. The rider recovers the cos's of capacity purchases for FES to
meet its planning reserve requitements under FERC NERC, MISO, or other applicable
standards for its Ohio retail load during May1 through September 30 of cach year. *

Rider MDS (#103) provides for a non-bypatsable $10/MWH minimum default
service charge to compensate for shopping tisks that possibly recovers $1.7 billion in
revenues over three years, '

The MRO does not inciude these riders. The Companies failure to include these
and other rider adjustments understate the present value revenue requircments for the
ESP when compared to the MRO, %

OEG witness Baron finds unreasonable the EPS negotiated generation rates.
POLR services gbtained through RFP solicitations filly compensate the Companies for
assuming the retail shopping risks without matked up retail prices.*® The ESP marks up
retail prices by 17% to 40% over wholesale generation prices to outsource those POLR

visks to FES. " Companies’ witness Jones estimates the retail margins paid by customers

above wholesale market generation costs nearly $4 billion ($22.86/MWh )

¥ Yollen Test., OEG Ex. 2, pg. 18; Sce TE Rider 115
* Kollen Test., OBG Ex. 2, pg. 1B: Sez TE Rider 115
¥ Rollen Teat,, OEG Ex. Z, pg. 18, Sce TE Rider 103
* Kolien Test, OBEG Ex. 2, pg. 19

* Baron Test, OEG Ex. 1, pg. 8

* Baron Test., OEG Ex. 1, pg. 9

" Baron Test, UG Ex, 1, pg. 10
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Stafl wimegs Johnson concludes the Companies projected market prices through
its experts Dr. Jones and Mr. Graves overstate MR prices if “conducted today” under
RC 4928.142.%

Mt. Johnson, Schnitzer, Kollen, and Baror appear in accord the Companies
overstated ESP benefits by incorrectly determining the MRO market rates.

Based on the record, the Companies’ failid to prove its ESP plan is more
favorable in the aggregate than the MRO. A significantly modified plan is needed before

its approval.

11, The Companies proposed Significant Excessive Earnings Test
fails to proteet consumers as intended by SB 221.
RC 4928.143 (F) considers annually whether adjustments under the plan resulted
in excessive earnings:

“as measured by whether the camec retum on common equity of the
electric distribution utility is significantly in cxcess of the return on
common ¢quity that was eamned during the same period by publicly traded
companies, including utilities, that faci: comparable business and financial
risk, with such adjustraents for capital structure as may b appropriate.”

Consideration of significant excess eaming excludes :he revenues, expenses, or eaynings
of the parent or any affiliate.

Upon the Commission finding that plan adjustments, in the aggregate, result in

significantly excessive camings, the Companies pronpectively retum fo consumers the

“ Johnson, Stzff Bx. 9, pg 12-13; Bx. 9D, Fourth Rev, Ex. 1, 2
“ RC 4925.143 ()
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exceg;s amounts. In tum, the Companies may terminate the plan and file for epproval a
MRO under RC 4928.142. ¥

Witness Vilbert on behalf of the Companies interpreted and applied RC 4928.143
(F) a3 an expert in financial and regulatory economics,  Mr. Vilbert sponsors (1), and
Mr. Blask sponsors (ii), of Attachment H to the ESP ipplication that rends:¢

Following the conclision of cach year under the Plan, a significantly excessive
earnings test for each clectrie utility will be purformed. The test will be comprised
of the following:

i) If the ROE, recognizing an adjustment for differences in capital structure, for
each electric utility for a year under the Plan i: greater than the wvetnge ROE, also
recognizing an adjnstment for differences in vapital structure, plus 1,28 standard
deviations above the average for a group cf capital intensive industrdes, then
significantly exeessive earnings may exist for the particular utility, subject to the
considcration of the capital requirements of future committed investments in
Ohio. The group of capital intensive industrios is comprised of electric utilicies,
natural gas ulilities, oil and gas distribntion companies. water utilities,
environmental companies, railroads and tele:ommunication services companics
that have an investrent-grade credit rating.

ii) Bamings in this test shall be adjusted for paragraph A.3.f under this Plan, o
exclude subsidiary equity eamings and to exclude any RTC or ympaimment write-
offs that may occur subsequent to December 31, 2007. The equity base for
purposes of this test shall be increased by any RTC write-off (1o the extent that it
would not have otherwise been amortized pirsuant to the RCP) or impairment
wtite-offs that have accumulated subsequent to December 31, 2007,

The Companizs proposed test results in the probability that significantly excessive

earnings occurs 10% of the time to protect against filse positives. !’ ‘The test mitigates

L

" RC4928.143 (F)

Vilbert Test, Company Ex. 3, pg. |
ESP App., Company Bx. 9 A, Att. H
7 Vilbert Test., Vol X1, pg. 58-59

[ Y
[

10

12
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potentially imposed asymmetric risks. “® The test also eliminates nonrscurring gaing and
losses from net income, 4

Staff witness Cahaah recornmends 2 techinical conference to examine the
methodology for determining a "comparsble group” and then report back to the
Commission. The Staff further believes that an addwr of 200 to 400 basis points would
constitute "significantly excessive" earnings;™ the statistical concept of "significant” is

not useful or relevant under SB 221: i

and the ullimate purpose of the "significantly
excessive earnings” test is a fair outcome based nn uoknown fature eamings of a
compatable group. The Staff concludes its casicr to technically resolve the use of
different methods since statistival agresments among parties are difficult to achieve. ©
OEG witness King agrees with a simple and clear test for the Commission to
determine whether the utility’s earnings were significantly in excess of earmings eamed
by similar companies based on data publicly availuble, ¥ Commission usc of adders
should determine when cquity returns become significantly excessive,™® Mr. King
recommends the 200 bagis points adder that FERC uses to encoursge investments in
inpovative major transmission lines as the significantlv excessive earnings threshold.”
QEG witness Kollen supports adoption of Mr King’s threshold,* and use of the

test to protect against earned revenues significantly ir excess of costs incurred to provide

* Vilbert Test,, Company Ex. 8, pg, 2
* vilbert Test., Company Ex. 8, pg. §-9
® Cahazn Test., Staff. Ex. 6, pg. 2

e

"3 Cabaan Tost., Staff Bx. 6, pg 18-19

52 Cahaan, Test., Staff Bx. 6, pg. 18-20, 27-28
% King Test, OEG Bx, 3, pg. 4

3 King Test., OBJ Bx. 3, pe. 9

* King Test, OEG Ex. 3,pg. 9

%6 Kollen Test, OBG Ex. 2, pg, 22.24

g

11
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service to non-shoppers.”’ Mr. Kollen believes the Commission should now determine
the methodology for computing the actual yeatly common equity return, >° and
recommends using an accounting basis with only limited ratemaking adjustments in line
with RC 4928.143(B)(2) recoveries.

In particular, Mr. Kollen disagrees with Cormrpanics witness Vilbert’s “exclusion
of non-representative items in the tcst’s eamnings computation, ' In general, the
Commission should preseribe the income or loss exclusions. & In particular, test
computations should include DSI rider (TE #106) revenues, and other specifically

" Otherwise, the sxclusion of DSI

avthorized ESP revenues, according to Mr. Kollen.
revenucs distorts the Companies financial situation. Inclusion of DS revenues retaing the
Companies incentives, and recognizes that system i nprovements involve recurring and

normal costs. 5

ITII. The Companies proposed Geperation Phase-In Deferrals
recover revenues far in exces: of recefved benefits.
The Companies proposes o mitigate raie impacts under the ESP through a 10%
phese in of fixcd base generation rates. This results in phased in prices under Rider GPI
(TE #87) during 2002 at 6.75 cents/kWh, during 210 at 7.15 cents kWh, and during

2011 at 7.55 cents’kWh. ® The minimum default service charge of 1.0 cent per kWh for

¥ Kollent Test., OEG Bx. 2, pg. 23

" Kollen Test., OEG Ez, 2, pg. 24

¥ Kollen Test., DEG Bx. 2, pg. 25

" +ilbert Test, Company Ex. 8,pg. 9
1 Rollen Test., QEG Ex. 2, pg. 26

5 Kollon Test., OEG Bx, 2, pg. 26-27
 Kollen Test,, QB Ex. 2, pg. 27-28
™ RKollen Test., OBG Bx, 2, pg. 28-29
5 Warvell Test., Company Ex. 5, pg. 7

12
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non-shoppers is part of Rider GEN (TE #88), and is scparately charged to shopping
customers at that amount under Rider MDS (TE #1035, %

The phase-in credit attempts to balance thiough deferrals the rate impact op
customers. The Companies estimate deferrals at 3430 M in 2009, $490 M in 2010, and
$550 M in 2011 bascd o projected sales over the ten-year recovery period. 7 Alternative
Attachment 1 shows the GDC recovers $1.558.4 billivn in 20142035, "® Rider GDC (TE
#114} recovers the deferred costs and carrying charge:.

Stafl witness Cahaan opposcs the phase-in deferrals because of distortion
problems and other difficulties from extending un:.voidable charges beyond the ESP
three-year term. The Staff grounds its pogition on problems with the RTC deferrais,”

While gencrally suppotting rate mitigation, the proposed phuase in generation
deferrals appear unreasonable based on the record. Cimmission ordered modifications to
the ESP plan expectedly lowers generation rates 1o -nore closely reflect current market
prices, as.d,ismlssed supra. Lower generation rates elirninates the need for phase in prices,
and avoids consumers paying the Companies over $1.5 billion to recover those deferred

costs long past receiving the provided generation.

IV. The Companies failed to menningfully provide for Shopping
Opportunities

Unlike the Companies’ ESP, the MRO price hecomes the shopping cradit when

customers leave the 350. The ESP shopping credit by design squals lese than the full

 Warvell Test., Company Ex. 5, pg. 7-8

*7 Warvell 'Yest.,, Company Ex. 5, pg. 8

% Blank Test., Company Ex. 1, Company Ex, 1A, Alternative AtL. pg. 1-4
% Cahaan Test., Staif Ex. 6, pg. 3

13
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commodity charge. The MRO structure causes competitive bidders to charge fixed prices
for full requirements s&vice, and recover costs “rom SSO revemues received from
customers. In contrast, the ESP limits FES risks through adjusted prices and reduced
shopping opportunities. ° The ESP "shopping credit” is far lower than the avoided
commodity charge partly becanse Rider DGC (TE #114) rccovers phase-in generation
deferrals from all customers.”’ Shopping customers also pay for minimam default servioe
under Rider MDS (TE #103)."  Further reduction; to the shopping credit ray result
from shopping customers paying the standby charge »f Rider PSR (TE #101) to return to
SSO service at ESP rates. ™ These returning customers otherwise pay at either the ESP
ratc or 160 % of applicable market prices, whichever highm-.74 MRO customers, however,
avoid the commodity charge without the risk of payiny; for POLR service at tnarket prices
plus 60%, ”°

The ESP reduces the 2009 pre-deferral gencration rate of $75/MWh to an
unavoidable rate of $42.50/MWh due to the 10% deferral (37.50/MWH); the unavoidable
MDS Rider at $10.00/MWH, and {he Standby Charsz of $15.00/MWh. ™ Furthermore,
those customers switching 1o CRES providers under 1he ESP forfeits discounts or credits
already provided under the Economic Development Rider (TE #108), and the Reasonable

Arrangements Rider (TE #85).”

™ Gehnitzer Tost,, Competitive Supplier Bx. 2, pg, §
! Schnitzer Test., Competitive Supplier Ex. 2, pg. 6
™ Schnitzer Test, Competitive Supplier Ex. 2, pg. 6
3 gchnitzer Test,, Competitive Supplict Ex, 2, pg. 6
™ Schnitzer Teat., Competitive Supplier Bx. 2, pe. 6
78 Sohnitwer Test., Cottbetitive Supplier Ex. 2, pg. 8
" Schniteer Test, Gompetitive Supplisr Bx, 2, pg. 7
" Schnitzer Tost,, Competitive Supplior Ex. 2, pg. 9

14
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The highly adverse ESP structure unreasonat)y discourages retail competition by
reducitig economic oppertunities to benefit from the pricing options offered by CRES

suppliers, Furthermore, The ESP limits the number of bypassable riders, as shown:™

Revenue/Cost Recover Riders Revenvw/Cost Regover Riders

Rider TAS (TE #83)** Rider ['SI(TE # 106)

Rider GPI (TE #87)** Rider I'TC (TE # 107)

Rider GEN (TE # 88)** DRR (TE # 109)

Rider DIRC (TE #98) Rider B TE (TE #110)**

Rider PSR (TE #101)** (Conditional) Rider CCA(TE # 111)%*

Rider NDC (TE # 102) Rider L-DC (TE # 113)

Rider MDS (TE # 103) Rider L GC (TE # 114)** (Conditional)

Rider FICA (TE # 115)%*

*¥ Bypassable

The ESP effectively results in customers becoming captive o the Companies’
POLR service, The MRO provides custorners with fully allocated avoided costs, and full
tequirements service at fixed cost for covunodity supply and transmission services
without rider adjustments. Customers pay higher ESP rates with Jess shopping
opportunities because FES assumes less service rinks. The Commussion should not

approve the ESP under these circumstances without substantial modifications.

V.  The Companies Failed to Provide Reasonable Mitigation
Measures and Reasonable Alicrnatives.

The Companics mitigate cost through reasonal:(e arrangements or other special

ratc offerings, as listed below.”

™ TR Scheriles
" TE Schedules

15
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Rate Mitigation/Reasonable A rrangements
EDR Grandfathered (T #84)
RAR (TE 4 85)
BDC (TE #86)
DSM/EEF (TE #97)
ELR (TE # 99)
OLR (TE # 100)
EDR (TE # 108)

- The offerings arc unrcasonable to the exten( the Companies limit the ELR and
EDR only to those customers with interruptible contricts in sffect on July 31, 2008, The
Companies selected that date to coincide with the ESP filing. * The Companies choice
ol dates, however, appears unreasonable under the circumstances described by its witness
Hussing. The Economic Development Rider, including the interruptibie credit provision
and standard chargs credit, provides credit and charges to promote economic stability.®'
The Companies view these tariff charges as sociall: beneficial for all customers. All
customers should bear the costs. In fact, allowing customers to avaid these charges
makes unsustainable the Companies cfforts. In deed, the Companies, under RC
4928.143(B){2)(i) recover from all customers the credits and charges associated with this
rider. The recovery rider is not by-passable by shoppers, and the recipients of those
credits and charges forfeit and pay back those benefits upon choosing to shop.®

The Cormission should expand the social benefits of providing for sconomic

stability by making eligible all customers with interruptible provisions under apecial

contracts in effect on Januery 1, 2008,

¥ Biank Test., Tr. V1, pg. 289
* Hussing Test., Company Ex. 4, pg. 8
82 Hussing Test., Company Ex. 4, pg. 3-9

16
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The RAR schedule (TE #85) is unreasonabie to the extent the arrangement for
new or expanding facilities extends twice the tern of the incemtives. Commission
proposed rules require only one term. ¥ Further, 1t is unreasonable and unlawful to
teriinate the RAR atrangement upon Commission regulatory actions thal tesult in un-
recovered delta revenue through the DRR (TR #104), without notice to cusiomers and
tesponge opportunities to the Companies and Commission. 3

Futther, it is necegsary to address language of the PSR (TE #101), that “any
membet of a housebold or any continuing business at the same location will be
considered the customer, itrespective of the name .n the account.”® Since the charge
applics only upon the Companies reccipt of writter notice when the customer request
CRES service, the context become unclear how this language applies, It is further
unclear whether the Companies intend this language s a customer benofit, In any event,
the overly broad language making anyone a customer appears unlawful and unreasonable
as stated. The Cornmission should clarify and nurrow its scope vpon approving a
modified ESP.

Finally, the Companies by order of the Comur 18sion need to conform language of
their reasonable arrangements to rules epproved for Chapter 4901:1-23 by cntry dated

September 17, 2008, in Case No. 08-777-EL-ORD.

LV¥. Concinsion

™ Chapter 4901:1.38 Reasonabla Arrangements, Case No, 08-77 ™-EL-ORD, Entry , September 17, 2008
™ RAR, TE #35, pg. 4, Delta Revenus Recovery
™ PSR, TE #101, pg. 2
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This fully litigated proceeding requires the uxercise of Commission powers as
required by the statutes and within its regulatory disciction as an expert on energy matters.
Approval of the ESP as filed is not supported by the record or the law. The ESP requires
extensive modifications before approval to provide Ohio consumers with fairly priced

clectric power, service terms, and reasonable customer choice options.

Respectiully submitted
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