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. over to us, it was attached to a letter dated

- December 7th, 2006 from Duke Energy. It

16 |

(This part of the transcript is

under seal)

MR. SMALL: The,document turned

03Nnd
850KV 01 AONN

Vinvolves an agreement between Cincinnati Gas and
 Electric, the predecessor. of Duke Energy Ohio,

. and the City of Cincinnati. That much T beli+ve
- was even docketed as far as there is such an

. agreement being turned over to:the OCC.

Upon review of this document it is

- an amendment, it's an amendment to, and I am
looking at the agreement that was turned over to

%us, and it's amendment to three existing

electricity agreements dated February 5th, 2004.

That is a quote.

Existing'electricity'agréements in

. the time from February 5th, 2004 fit the

idescription as described in the December 7th

letter docketed with the Commission of

agreements entered into on or after January

26th, 2004. That is a guote from my discovery

requests and also from the letter that was
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RS
docketed by Duke Enérgy.

In other words, I have been given an
amendment which I can't read because I don't
know the underlying document that it is
amending, and the underlying three agreements
because I am reading this from the amendment,
the underlying three agreements also fit within
the confines of my discovery requests during
the main course of hearing this case.

wWith that said, and under the
Commission's rules there being the ability to
have oral motions when a status conference is
transcribed, the 0OCC moves to dompel the company
to comply with the Hearing Examiner's November .
29th entry requiring the company to turn over
agreements, side agreements, as even in this
case it fits within the company's confined idea
what it is required to turn over to OCC.

ATTORNEY EXAMINER: Mr. Colbert.

MR. COLBERT: Well, Your Honor, Mr.
Small raised this with me in an e-mail either
yesterday or the day before, and I promised him

to look into it. And after the flurry of

motions, of course, we have not been able to get




10
11
12
13
14
15
16
17
18
19
20
21
22
23

24

00008 - 18

to it.

In theory I have no difficulty in
providing those agreements. What I can tell you
is that the amendment that, as he called it,
that he has, which we consider frankly a
separate agreement, is the only one with
the City of Cincinnati that was entered into
within the scope of the 03-93 proceedings.

ATTORNEY EXAMINER: What do you mean
by within the scope of?

MR. COLBERT: Well, it centered
around discussions with the City around the
03-93 proceeding. The 03-93 proceeding didn't
enter into any of the discussions regarding the
original base agreements. Having said that, I
don't have any problem from my standpoint of
providing it do all the parties. These arer
agreements, of course, with a public entity.

I did represent that I needed to
talk to the City of Cincinnati about that, and I
have had one brief conversation making them
aware of Mr. Small's request, but have not had

an opportunity to discuss it with him.

And I certainly haven't had an
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opportunity to locate the agreements.
I know that we have one. I am not certain that
we have the other one, but my guess is that we
can locate it. And if the City is in agreement
or has no objections we will make an effort to
do that and supply it to the parties.

Having said that, I have not had
that opportunity to talk to the City and they
may have objections.- Now, Mr. O'Brien is here,
but I don't know whether he wishes to speak to
this on the record and, you know, I would
suggest that we have a couple of days to do
that. I would certainly like until Monday or
Tuesday given the deadlines you submitted for
filing motions tomorrow which we are busily
writing.

ATTORNEY EXAMINER: Did you with to
speak to this on the record, or wauld you prefer
not to?

MR. O'BRIEN: If I may enter a
special appearance. Cincinnati withdrew from
the 03-93 proceeding and we have not reappeared.

But, our position is as a preliminary matter I

think the documents Mr. Small seeks to obtain
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are really beyond the scope of the directions of
the Supreme Court.

Mr. Colbert has turned over the only
side agreement in the 03-93 case that was
entered into between the City and the company.
And the documents that Mr. Small seeks to obtain
relate to a completely independent matter, and
matter which long predates the 03-93 case, and
it deals with a separate subject.

The document Mr. Colbert has turned
over is completely self-executing, and it
contains all there is to involve the other
documents. There is really nothing -- I mean,
they did what they did and was done in the
context of negotiations of the RSP case.

So we don't think that simply
because we touched on another matter in our
agreement in the 03-93 case that suddenly opens
up the relevance of those discussions.

That being said, I can't represent
whether or not the City of Cincinnati would have
objection to turning over the documents.

ATTORNEY EXAMINER: May we glance at

the agreement?
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MR. COLBERT: Sure.

ATTORNEY EXAMINER: That would help -
us to understand what we are discussing.

MR. SMALL: I would point out
the reason why I have done this at this
particular instance rather than wait for Mr.
Colbert's response to my two e-mails where he
told me that his client would get back to me.
The problem ig --

ATTORNEY EXAMINER: Just give us one
second. I am sorry. Go ahead.

MR. SMALL: The problem that I have
with the company's response is the same problem
that I heard just now which is it's up to
the City. 1It's not up to the City. It's
covered by the discovery recquest. What Mr.
Colbert told me coming in here was that he
didn't believe it was subject to the discovery,
but that he might be willing to turn it over if
the City of Cincinnati agreed.

It was the subject and does fall
within the discovery request. It was ordered by

this Commission to be turned over to the 0OCC,

and it's not uyp to the City of Cincinnati. Now,
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I understand that it will be turned over to the
OCC under confidential conditions. Under our
confidentiality agreement, Bubt it's not up to
the City whether they agree to hand it over.

That is certainly not what the
Supreme Court said. It was that the company
should have been commanded to turn over side
agreements, but only if the other party agreed
to it. And I point out that at the very
beginning of this agreement, I am sorry, you
have it and I don't, but I stated it is very
difficult to read this without the underlying
agreements. And it does say in quotes "The
aggravate generation rate shall be amended."

All right. That suggests to me that
we are looking at something that is relevant to
the 03-93 case. I believe we were at a hearing
and there was extensive briefing and so forth on
the generation rate to be offered by the
company .

Now, I don't know, I don't know
whether this i1s important to the OCC's case or

not. Discovery is linear and progressive. You

take something, you ask for something, you find
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out whether it's interesting, you ask another
question. I can't determine whether this is
important to the case until I see it.

aAnd that is the problem that I
brought to the attention of the Supreme Court,
the Supreme Court asked me what I was looking
for, in oral argument asked me what I was
looking for in these agreements. If I am never
given an agreement it's difficult to know what
kind of a case could be put on with those
mystical agreements.

So we have to get them. Mr. O'Brien
has made a representation about the nature of
these things. I can't tell that because I
haven't been given the underlying agreements.

MR. COLBERT: Well, if I can
respond, frankly the terms and conditions of
that particular agreement and the amount of
dollars involved are spelled out in the
agreement. As Mr. O'Brien indicated it's
self-executing. He also indicated the
underlying agreements which were entirely

separate are not related in subject matter to

the agreement which Mr. Small has.
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And I don't think that it's fair to
say that any of the tens of thousands of
agreements that we have with various customers
and consumers alike, you know, service
agreements and other agreements, are
discoverable. They are not simply, yvou know,
all relevant. We did, we believe, fulfill the
intent of the Supreme Court's remand with the
only relevant agreement within the time period.

Again, while we believe that it's
outside the scope of the discovery and
irrelevant to the case, we are happy to in order
to expedite the process and to satisfy 0CC and
any other parties that may be curious, we are
happy to confer with the City and see whether
they would agree to put it in. But we don't
believe that the discovery orders of the Court
or the discovery requests of OCC in the case
covers those underlying agreements. So, we
certainly believe that they are outside the
scope.

ATTORNEY EXAMINER: Looking at the

document that Mr. Small has, it clearly does

make reference to three prior agreements. And I
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agree with him that it is very hard to tell from
the face of that document whether the

underlying agreements are related or important
or anything else. We are thinking that perhaps
an in camera review by us of the three
underlying documents might be a way for us to
try to make some determination of whether they
are part and parcel of the agreement that has
been provided to 0OCC.

MR. COLBERT: That is okay with us,
Your Honor.

ATTORNEY EXAMINER FARKAS: So why
don't you provide a copy of the agreement you
provided to OCC and the three agreements so then
we won't take their copy.

MR. SMALL: Let me understand this.
Am I getting the opportunity to look at these
three agreements as part of this review
process?

ATTORNEY EXAMINER: I think that is
an issue for us to decide is whether it then
goes to you.

MR, SMALL: I do have a problem with

it then because that is the gist of the Supreme
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Court's ruling which is the internalistic
approach that we decide whether the OCC needs
this document in order to make its case. That
is not acceptable. And that is because
discovery should, you know, the rules of
discovery should be 1iberélly construed. And
that phrase is in the Supreme Court's ruling and
here we are trying to constrain it.

ATTORNEY EXAMINER: Let me try and
clarify. Maybe I wasn't clear. I don't want to
try and -- I don't want us to decide whether OCC
needs the document. What we want to do is
merely look at it to see whether it is a part of
it. I think that when you made your motions to
compel you said, and I may not be using the
right words, that you believed that the three
underlying agreements are, No. 1, covered by
your original discovery request.

And No. 2, whéther they are a part of this
agreement.

and we are not trying -- we don't
want to make a substantive decision about

whether you need it. You are right, the Supreme

Court already spoke to that. So we won't be
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deciding if you néed it. We want to decide
whether they are covered by your request, and
whether they are part of this agreement.

MR, SMALL: I have the December 7th
letter compiled by Duke with a direct quote of
my discovery request. "Copy of all agreements
between CG&E and a party to these consolidated
cases and all agreements between CG&E and an
entity that was at any time a party to these
consolidated cases." That covers the City of
Cincinnati.

ATTORNEY EXAMINER: Was there a time
limitation?

MR. SMALL: Yes, there is. That is
the critical part. That were entered into on or
after January 26th, 2004. Well, this agreement,
these agreements, are dated February 5th, 2004.
They fall within the time frame.

ATTORNEY EXAMINER: Let me see that.

MR. SMALL: Mr. Colbert cquoted my
discovery request.

MR. COLBERT: Your Honor, if you

would like to see the discovery request and

the transcript on the record I have copies of
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both of those.

ATTORNEY EXAMINER: Okay. Just a
minute.

MR. COLBERT: C(Certainly. It's up to
you.

ATTORNEY EXAMINER: Okay. If any of
your documents would shed additional light on it
we would be happy to look at those.

MR. COLBERT: I think the quote is
correct. I was just going to say I have the
actual documents from the case if you want to
see them.

ATTORNEY EXAMINER: Okay. 3All
right. This is a request for production of
documents and it reads "Please provide copiles of
all agreements between CG&E and a party to these
consolidated cases (and all agreements between
CG&E and an entity that was at any time a party

to these consclidated cases) that were entered

into on or after January 26th, 2004."

and this was dated May 18th, 2004.
That was request No. 67. I am lcoking at the

transcript. This is page 8 of whatever day it

was. I think it was Volume II, but I am not
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positive.

MR. SMALL: T can cut this short. I
just read the record. It's the very same
request.

ATTORNEY EXAMINER: It's exactly the
same language.

MR. COLBERT: There was some
discussion afrer that.

ATTORNEY EXAMINER: Yes. I recall.

MR. COLBERT: Yes.

ATTORNEY EXAMINER: And that is
quoted in this letter from Duke signed by vou,
Mr. Colbert, to docketing, filed on December 7th
of this vear. Yes. And this agreement that was
given to OCC makes reference, and this agreement
I should say itself is signed on June 14th of
the year 2004.

Then it makes reference to three
existing agreements dated February 5, 2004.

I presume all of those agreements are dated
February 5, 2004, Mr. Colbert?
MR. COLBERT: Yes.

ATTORNEY EXAMINER: And all of the

underlying agreements have that same date of
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MR. COLBERT: Well, frankly, I don't
know, Your Honor. We were under the impression
frankly, and that is why I was just asking Mr.
O'Brien, we were -- at least I was under
the impression that that is not the signature
date, and they were earlier than that. But, I
have not had an copportunity to review them.

We will, and certainly if they were
in the time period specified we will provide
them even without going through an in camera
inspection. Otherwise, we will need to have the
in camera process that you suggested. That is
fine with us.

ATTORNEY EXAMINER: All right.

Let's do this. Find the three agreements. If
the dates of those agreements, whether signature
date or effective date or any other date that
may be on them, is within the time period. I
mean, you just said the signature as if there
might be --

MR. COLBERT: When they were

executed.

ATTORNEY EXAMINER: I understand.
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But, if the date is within the time period then
you have to provide them to OCC.

MR. COLBERT: Fair
enough.

ATTORNEY EXAMINER: If the date is
outside of the time period, but they are
nevertheless referenced in this document, then I
believe you should give them to us in camera and
we will look at them to determine whether we
believe that they are an integral part of this
document.

MR. COLBERT: Qkay.

ATTORNEY EXAMINER: Okay. I will
give you that back. And this is yours. Okay.
Any other issues?

MR. SMALL: We have our dispute over
the side agreements. However, it's the only one
that I Qill make at the present time as an oral
motion. Obvicusly we are going to have some
motion work and so forth regarding the scope of
the case which will determine a lot as far as
what is discoverable.

ATTORNEY EXAMINER: Okay.

ATTORNEY EXAMINER FARKAS: Is that
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the extent of confidential information?

MR. SMALIL: Yes.

ATTORNEY EXAMINER FARKAS: We can go
back on the regular record.

(That concluded the sealed portion

of the transcript and Ms. Christensen returned

to the room)
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In the Matter of the Application of o )

Duke Energy Ohio, Inc. to Adjust and Set its - ' ) Case No. 06-1069-EL-UNC
System Reliability Tracker. ) _
In the Matter of the Application of Duke )
Energy Ohio, Inc. to Adjust and Set its } Case No. 05-724-EL-UNC
System Reliability Tracker Market Price. ) '
In the Matter of the Application of )
Duke Energy Ohio, Inc. ) Case No. 06-1085-EL-UNC
To Adjust and Set the Annually Adjusted ) :
Standard Service Offer. )
MOTION FOR -
SUBPOENA DUCES TECUM
(UNREDACTED VERSION)

Now comes the Office of the Ohio Cbnsumers’ Counsel (“OCC™) ar_:d, pursuant to
Ohio Adm. Code 4901-1:25, hereby respectfully moves the Public Utilities Commission
of Ghio (“Comn;nissi on™ or “P-UCO"’"),' :ény commissioner, the legal directar, the deputy
legal director, or the att_omey'exan'tiner assigned lo this case to issye a subpoena duces
tecum compelling Cinergy Corp. (“Cinergy,” inciuding any of its predecessor:
organizations), an affiliate of Duke Energy Ohio Inc.' (“Duke Energy,” a party to all the
above-captioned cases), to ﬁrovide a-a. witness or witnesses lo.appear for oral dcpo‘sition as
on crass-examination on February 14, 2007 at the offices of the OCC ( 10W. Broad =
Street, 18th Floor, Columbus, Ohio 43215) at 11:00 a.m. (or other Ohio location as
agreed to by the OCC for that date and. hme) Tha OCC asks that the deponem(s) be

requlred lo attend from day to day unul the deposmon(s) is GOmpleted to prowde T

' The affiliation is shown in cemﬁcanon reparding Duke Energy Retail Sales, LLC, located in Casc No. 04-
1323-EL-CRS.
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lesnmony and mfonfanon conccmmg agreements that involve Cinergy Comp. in-

" connection wnh service to customers of Duke Energy. These documents may have an
inhlportant.beering on the ahove-captioned cases, including the remand from the Ohio
Supreme Court on November 22, 2006 in Case N 03-53-EL-ATA ctal. Ohio .

- Consumers’ Counsel v. Public Util Comm., 111 Qhio St.3d 300, .2006-0hio-5?89. The

: depon'ent(s) should be knowledgeable in the aforementioned matters and the documents
that are more fully described below..- A deponent should havelﬁrst-hand knowledge of
(i.e. shall have i;anicipa!ed in) the negotiations of the agreements. |

| The subpoena should also compel the deponent(s) to bring with him/her/them, and
provide to OCC at 1000 a.m. on said day and at said place, i} all. documents in the'
possession or i:ontroi- of Cinergy (all forms éf documents, including hard copies of

information stored on electronic media) containing agreements as well as any and all

agreements between Cinergy “‘“’
— for the period January 1, 2000 to the date of the deposition(s),

i) all documents in the possession or control of Cinergy (all forms of documents,
including hard copies of information stored on clectronic media) containing

correspondence related to these agreements or perfaining to the aforementioned

agreements (by way of example ouly, witt{ NN i) -

® As an example of & change in ownership and name
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documents in the possession or control of Cinergy (all forms of documents, in¢luding

hard copies of information stored on electronic media) related to electric service to

— (including, but not limited to, electric service to

_mﬂ] parties to the above-captioned cases, lv) all documents

in the possession or control of Cinergy (all forms of documents, mcludmg hard coples af

information stored on electionic media) containing correspondence related to electric

service (TR o R inc uding, but not limited to, electric
service tc{j NN o-:t2inins to such electric service, v) all

documents in the possession or control of Cinergy (all forms of documents, in*cludiizg
Jhard copies of information stored oﬁ electronic media) containing agreements for electric
service to custorners of Duke Energy Ohio, Inc. not previously mentioned, and vi) all
documents in the possession or control of Cinergy (all forms of documents, including
hard copies of information stored on electronic media) containing correspondence related
to the aforementioned agreements (i.e. in section (v)) for electric service to other -
customers of Duke Energy Chio, Inc. or pertaining 1o such agreements for ¢lectric
servicc-. The period of time covered by ﬁe aforementioned materials should begin on
January 1, 2000 and continue to the date of the examination. :

' Grounds for this Motion are set forth in the accompanying Memorandum in

Suppart.




P g

£0022

Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS' COUNSEL

Z,éj

Jeffrey L mafl Trial Attomey
Ann M. ‘Hotz

Larry S. Sauer

‘Assistant Consumers’ Counsel

Office of the Ohio Consumers’ Counsel -
10 West Broad Street, Suite 1800
Columbus, Chio 43215-3485
(614) 466-8574 (telephone)

(614) 466-9475 (facsimile)

hot ce.siate.oh.us

sauer{@occ.state.oh us




P

- In the Matter of the Application of

. To Modify ils Non-Residential Generation

" Authority to Modify Current Accounting

' Standard Service Offer.

00023

BEFORE
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Rates to Provide for Market-Based Standard
Service Offer Pricing and to Establish a Pilot
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Option Subsequent to Market Development
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In the Matter of the Application of The
Cincinnati Gas & Electric Company for

Procedures for Certain Costs Associated
with The Midwest Independent Transrmission
System Operator.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for,
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission and Distribution
System And to Establish a Capital
Investment Reliability Rider to be Effective
After the Markel Development Period.

In the Matter of ithe Application of
Duke Energy Chio, Inc. to Modify lts
Fuel and Economy Purchased
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Standard Service Offer. .

In the Matter of the Application of the
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In the Matter of the Application of
Duke Energy Ohio, Inc. to Adjust and Set its
System Rehability Tracker,

Case No. 06-1069-EL-UNC

S St

In the Matter of the Application of Duke
Energy Ohio, Inc. to Adjust and Set its

Case No. 05-724-EL-UNC
System Reliability Tracker Market Price. - :

S el

In the Matter of the Application of

Duke Energy Ohig, Inc. .
To Adjust and Set the Annually Adjusted
Standard Service Offer.

Case No, 06-1085-EL-UNC

St Yt S’

MEMORANDUM IN SUPPORT

The OCC requests a subpoena, pursuant to Ohio Adm. Code 4901-1-25, to
command Cinergy to provide a witness or witnesses to appear and to submit to oral
déposiﬁon as on cross-examination on February 14, 2007 at the offices of the OCC (10

W. Broad Street, 18th Floor, Columbus, Ohio 43215) at 11:00 a.m. (or other Ohic

. location as agreed to by the OCC for that date and time) and atlend from day to day until

the deposition(s) is completed by the OCC in the above-captioned proceedings.
The above-captioned cases ail involve Duke Energy’s standard service charges.
The agreements entered into by Duke Energy, directly or indirectly using Duke Energy’s

affiliated companies (including Cinergy), is expected to be central to the issue of side

-agreements that is the subject of the Ohio Supreme Court’s recent remand of Case Nos.

03-93 EL- ATA et.al. Ohio Consumers’ Counsel v. Public Util. Comm 111 Ohio St.3d
300, 2006-Ohio-5789. The side agreements figured prominently in the Court’s recent

decision, and were the subject of a November 29, 2006 Entry by the PUCQ issued in
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- captioned cases, as well a3
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many of the ahove-captionéd cases. Side agreements also figured prominently in a recent
Complaint filed by a former Duke Energy employee John Deeds’ and where the subject
matter ofa prc\r\ously issued subpoena regardmg Duke Energy Retml Sales LLc? Mr

Deeds claxms that Duke Energy used side agreements to circumvent the requirement that

Duke Energy properly charge its customers for electric service. The OCC has reason to~ -

: bciievé as the result of its previous discavery inquiries in these cases, that these side

agreements mvo!ve~ and ﬂ1~both parties to the above-

and its affiliated companies to prevent public revelation of agreements that were
connected with the litigation before the PUCQ. A deponent knowledgeable about.ar.ny

agreements entered into by Cinergy, including their negotiatian, will be able to-provide

‘i—n-depth information régarding these mattérs. The full participation of the deponent(s) in

the examination will facilitate a-full and complete development of the cdses before the
PUCQ, including the ultimate record upon‘which the Commission will base its decision - '
Additionally, the OCC requests the PUCO to command the deponent(s)
designated by Cinergy to bring with himlherfllpm,l for dEliVBl.’y to OCC at 10:00 a.m. on
said day and at said place, i) all documents in the possession or control of Cinergy (all

forms of documents, including hard copies of information stored on electronic media)

containing agreements as ;vell as any and all agreements between Cinergy and

3 Deeds v. Duke Energy Corporation e: al., United Stawes District Court, Southern District of Ohio
{Western Division), Case No. 1:06CV835, Complaint (December 7, 1006).

* Pursuant to subpoena, a deposmon was conducted of 2 Duke Energy Retail SaIeS. LLC representative on

jenuary 9, 2007
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January 1, 2000 to the date of ﬂie.depositibn(s), ii) all documents in the possession or

control of Cinergy (all forms of docﬁments, including hard copies of information stored

‘on electronic media) containing correspondence related to these agreements or pertaining

to the aforementioned agreements (by way of example only, wi_th— .

—iii) all documents in the possession or control of Cinergy (all forms of

documents, including hard copies of information stored on electronic media) related to

_ electric service t- and to .th- (including, but not limited to,
electric service to — both parties to the above-captioned cases,

iv) all documents in the possession of control of Cinergy (all forms of documents,

including hard copies of inforination stored on electronic media) containing

correspondence related to electric service -nd to th—
(including, but not limited to, electric sewice_c’i’ pertaining

1o such electric service, v) all documents in the possession or control of Cinergy (all'
forms of documents, including hard copies of information storéd on elgctrbnic media)
containing agreements for electric servioé to cusiomers of Duke Energy Oiljo; Ing. not
previously mentioned, and vi) all documents in the possession or control of Cinergy (all
forms of documents, including hard copies of information stored on electronic media)
containing correspondence related to the aforementioned agreements (i.c. in section_(v))
for glectric service to other customers of Duke Energy Ohio, Inc, ar pertaining fo suqh'
agreements for electric service. The periad of tirne covered by the aforementioned . .

materials shauld begin on January 1, 2000 and comtinue to the date of the examinatiori.
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This information is central to understanding and addressing the issues reiated to

- Duke Energy’s proposed standard service charges and the support that has been shown by

same parties for Duke Energy's proposals in Case Nos. 03-93-EL-ATA et al.
Respectfully submitted,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS' COUNSEL

] O//@Z%f

Jeffrey L. f#fall, Trial Attorney
Ann M. Hotz

Larry S. Sauer

Assistant Consumers’ Counsel

Office of the Ohie Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-8574 (telephone)

(614) 466-9475 (facsimile)

small@@oce state.oh.us
hotzf@lgce.state.oh.ug

sauer{Eioce state.ch.us
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CERTIF]CATE OF SERVICE

I hereby certify ﬂlat the foregomg Motlon for Subpoena Duces Tecum, was served

_ electromcally (accordmg to thc Hcanng Exarmner 8 e-mall) the 5™ day of Febmary 2007.

- than Duke Energy,

e — .

The public version (i.e. redacted) was served on persons on the e-mail sennce hst olhcr

Assistant Cbnsmnm Counsel
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STATE OF OHIO 8s Uy
PUBLIC UTILITIES COMMISSION. % s,
180 EAST BROAD STREET po, " 09
COLUMBLUS, O C‘O
Ted Strickland

GOVERNOR

THE PUBLIC UTILITIES COMMISSION OF OHIO
SUBPOENA DUCES TECTUM

TO: Cinergy Corp.

¢/o C T Corporation System, Statutory Agent

36 East Seventh Street, Suite 2400

Chia o 44262

ﬂpon application of Counse! for the Office of the Ohio Consumers’ Counsel
{“OCC™), Cinergy Corp. is hereby required to provide a witness or .witnesses ta appear for-

 oral deposition on February 14, 2007 at the offices of thé QCC (10 W. Broad Street, 18th

Floor, Columbus, Chio 43215) at 11:00 a.m. and suﬁmit to oral depgtion a§ on Cross-
examination by the QCC regarding Case Nos. 06-986-ELUN6, 03—93-EL-ATA, 03-2079-
EL-AAM, 03-2081-EL-AAM, 03-2080-EL-ATA,.06-1068-EL-UNC, 05-725-EL-UNC,
06-106§—EL-UNC, 05-724-EL-UNC, and 06-1085-EL-UNC, all cases related to Duke
Energy Ohio, Inc.’s standard service offer charges. .'The deponent(s) shall attend from day
to day until the deposition{s} is completed lo provide testiniunj;f and information
concemning agreements that involve Cinergy Corp. in connection with service to
customers of Duke Energy Ohio, Inc. The deponent(s) shall be lmotirledgééble ifr the
aforementioned matters and the ddcumenig .t.ha't érc mdre fully described below. :A

deponent shall have first-hand knowledge of (i.e. shall have participated in) the

negotiations of the agreements.
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In addition, you are required at 10:00 a.m. on said day and said place to provide o
the OCC 1) all documents in the possession or contro) of Cinergy (all forms of

documents, including hard copies of information stored on electronic media) containing

agreements as well as any and all agreements between Cinergy i NIENTING

S 1 period January 1, 2000

to the date of the deposition(s), ii) all documents in the possession or control of Cinergy

(all forms of documents, including hard copies of information stored on electronic media)

containing comrespondence related to these agreements or pertaining to the

aforementioned agreements (by way of example only, Will—
-iii) all documents in the possession or contro) of Cinergy (all forms of documents,

including hard copies of information stored on electronic media) related to electnc

service dnd to tH{ <! »ding, but not limited to, electric
service {5 o t: po:tics to the above-captioned cases, iv) atl

documents in the possession or cantro] of Cinergy (all forms of documents, including

hard copies of information stored on elecironic media) containing correspondence related

to electric service tof NN < to ¢ < 2ding. but not limited to,
electric service 1o NN r<:t=iing to such electric service, v) all

documents in the possession or control of Cinergy (all forms of documents, including
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hard copies of information stored on electronic media) containing agreements for electric
service to customers of Duke Energy Ohio, Inc. not previously mentioned, a;ld vi) alt
documents in the possession or control of Cinergy (all forms of documents, including
hard copies of information stored on electronic media) containing correspondence related
to the'aforementioned agreements (i.e. in section (v)) for cieclric service to other
customers of Duke Energy Ohio, Inc. or pertaining to such agreements for electric
service. The period of time covered by the aforementioned materials should begin on
January 1, 2000 and continue to the date of the exa.minalion.

- The deponent(s) shall be knowledgeable regarding the aforementioned matters..

Dated at Columbus, Ohio, this 5th day s£February, 2007.
BY: 'I_;e’/‘\ 50

TITLE: #&Pﬁﬂ:‘, v A se/s3F
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A. That's typical of option agreements where
somebody pays a premium to the writer of the option,
The holder of the option pays a premium to the writer

of the option.

** CONFIRDENTIAL **
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G. (By Mr, Small) Back tc the option
agrrements, who's authorized for DERS to pay out the
amounts in the option agreements? Do you understand

the guestion?

A. I believe I do,
Q. Ckay.
2. Somgone in Accounts Payable is authorized

to process payments.

Q. Can you authorize a payment under the
aption agreement?

A. I believe I have authorized some
payments, actually, in early-2006, soc yes.

Q. How many people would have such
autherization?

A, I think for zlarity I should =say this,
right, I mean, once the premium -- once the option
agreement is reached, rigﬁt, the calculation of the
premium and the.payment of that is really governed by

the transaction and the actual payment is going to be

** CONFPIDENTIAL **
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handled by Accocunts Payable., Apd so I don't know how
many people can actually process the payment.

Q. All right, Tlet me g& back to your
statement thet you authorized payments in 2006. What

Wwere you doing?

h. 1 was authorizing the payments.
g, And that doesn't need to ba done anymore?
A. No; the payments are calculated, right?

And then there's a signature saying, yesah, process
the payment, right? I don't know who all can do

that., I did that. I don't know who all can do that.

Q. People in Accounts Payable can do that.
A, I balieve so. I don't know who 3ll can.
Q. Those are Shared Services employees.

A, I think so,.

MR. SMALL: I'm going to mark an exhibit

(EXHIBIT MARKED FOR IDENTIFICATION.}
Q. Exhibit 7 is renewal application to the
Public Utilities Commission, again, certificate
numker -- certificate case 04-1323-EL-CRS. I don't
see 3 date stamp on it, but the stamp at the bottom
say s "October 3Yd, 2006."

I'm going to direct your attention to

** CONFIDENTIAL **

[



N

o

10
11
iz
13
14
15
1l
17
18

19

21

22

24

... 00036

52
Exhibii C-3, it luoks like this. It{'s about midway
through the document. And I'm starting with -- theze
are actually many exhibits called C-3, so you have to
g& to the first one,
That's fine, you're in the right place.
Now, I'm on an Exhiblit €C-3 that shows the

name Lon Mitchell at the top. Are vou there?

A. Yas.
Q. & you know who Mr. Mitchell is?
A. I do.

Q. Who is he?
A. He's the chief financial ¢fficer and
treasurer of Duke Energy Ketail Sales, LLC.

Q. Wauld you give that to me again?

Chief --
A. It's actually on the document.
Q. OCkay. Chief Finpancial Officer?
A, Yeah. I just read what it said.
Q. Very practical,
A. Thank you.
Q. Do you know Mr. Mitchell?
A. Help me with the word "know," right?
Q. I'm sorry?
A. Help me with the word "know."

** CONFIDENTIAL *»
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Q. Well, the guestion is of the nature of
you're the president of DERS.
A Yeah.
Q. This is the chief financial officer of

DERS. I think it's a natural question to ask whether

yaou know the chief finazncial officer of wyour

corporation.
A, Yeah, I know him.
Q. Okay. What are his responsibilities?
A. He does financial -- he Keeps the

financial records and he does ~~ performs a treasury
function for DERS, He maiantains the --

MR. PAHUTSKI: You've answered the
question.

THE WITNESS: Yeah.

Q. Ts he a Shared Services employee?
A, I believe so.
Q. Does he provide financial record-keeping

functicens for other Duke entities?

A. I don'tt know.

Q. Would you turn to the next page? You can
see here I have a balance sheet, December 318t
2005, and we have scme accounts receivables and

accounts payable by DERS. Do you see that?

** CONFIDENTIAL **
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A I do.

Q. What documents or agreements govern the
intra-puke affiliate transactions that are
repregsented by those balance sheet accounts?

A. I don't knaw.

Q. Is Mr, Mitchell tilie persion who would
know?

a. I can't speak to what Mr. Mitchell knows

Or doesn't know.

o. Is there anybody basides Mr. Mitchell
that deals with the financial accounts of DERSY?

E. In one of my previcus gquestions I told
you that there were two individusls, Brian Savoy and
Mark Krabbe.

Q. Thank you for refreshing my memory. I
forgot about them.

A. That's fine.

Q. Let's move on to the income statements,
2005 is on the next page -- sorry, they're all
labsled ©-3 -~ and the following page is ths budgeted
statement December 315t, 2006. Do vou have those
tWwo statements?

A, i do,

Q. Mow, you said that DERS has no revenues,

** CONFIDENTIRL **
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has not had revenues in the past, correct?

&, I believe that's what I said. I'm not --
we should look at the transcription and see, I hope
that's the right word, "transcription,” to see 1Ff
that's what 1 said.

Q. Between the two [ see a very large
decrease in Administrative and General Expenses
between 2005 and 2006. Do yo#1 know what the reasaon
for that is?

Al I don't.

It's probably the allecation of time,
right? When I spend time as a Shared Service
employee and I spend time on DERS activities, I'1l1l
take my -- my time will get processed through a, vou
know, an intercompany accounting system, I don't know
what the name of it is, but it's probably -- probably
reflecting, at least the idea that the budget in 2006
sald that there was going to be less time by Shared
Service emplovees being ailocated to Duke Energy
Retail Sales. That's the only thing that I can
surmise from that.

Q. And "less time" means reduced level of
activities?

A, Just less time. Could also be that -~

** CONFIDENTIAL *~
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MR. PAHUTSKI: You've answersd the
question.
THE WITNESS: $2835,000. I don't know.
{Discussicn held off the record.:
¢ How, the losses that are shown hegre, the

nperating less which was a little over $14 million in
2005 and a 1little over $22 millicn for the budgeted
statement Lor 2006, do you know hew that is accounted
fmr on the books of the affiliated companies?

MR. PAHUTSKI: OQbijection; the guestion
assumes facts net established. There's been no
discussicn asbout whether or not affiliated companies
have any relationship to these operating losses.

Q. Mr. Whitlock, in the filing to the Public
Utilities Commission you've seen, haven't you,
Ctonsolidated books for the affiliated companies?

A. I don't understand the guestion.

Q. Well, there are financial statements for
consolidated Duke entities qr predecessars, not Jjust
for their individual companies; isn't that correct?

A, ¥ou're going to have to repeat the
gquestion. Sorry.

{Question read.)

A. Teg,
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2. Dkay. BAnd, again, when these lgsses are
conaslidated in that fashion, what are they
consoldared with?

AL What accounts? 1 den't know.

Q. U oyou kngw who would knew? One »f these
three accounting people that you mentioned?

A, I don't know if they would know.

Q. Gkay. Back to the option premium whiah
is shown on both of these exhibits, both of these
income statements, ocne for 2005, one for 2006, 2005
there's $13.8 million, in 2006, $22.2 million.

MR. FAHUTSKI: TLet the record reflect
those are approximations.

MR. SMALL: Yeah, those are'round_ups.
Proper round-ups.

Q. Do you kneow if there were any payments
before 200537

A. No, but I don't think rhere were,

g. Ckay. What is the purpose of the
payments? |

A. The purpose of the payments 1is so that
DERS has the ability to, if prices go lower, to put
load to these customers and serve them, actualiy

Provide electricity and capacity at a predetermined

FrOCONFIDENTIAL v~
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price. We bought a put option. And right now on the

financial statements all you see is the premium paid.
Q. And what do you mean by "right now"?
A, i was talking about C-3 that you saw,
basically in 2005 we didn't exercise the puts and

sell electricity at the strike price to any of the

.customers that DERS5 has.

q. And you didn't do it --

A, And in 2006 the budgeted statement of
income agsumes the sama thing.

Q. And putting aside the assumption, DERS

did not exercise those options during 2006.

A. That's true. They were out of the money.
Q. How does your corporation —-— well, yours,
vyou're the president. How does the company survive

year after year with only losses, no revenues?

A. I mean, there ar¢ a lot of companies that
don't make money, right? We have two years of
business where we don't have revenues. I don't Know
if that's, you know, we paid for options, those
optiecns are not in the money. It would be foeolish
for us to exercise those options, right? This
business vehicle is -- it's not -- there's days --

this company will make money some day, right? When

** CONFIDENTIAL **
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we competes in an auction and we win lcad in a
wholesale auction or wa serve retail customers, we
will do it at a margin that produces margins.

Q. Yeah, that struck me. A little while
bazk vou told me that DERS was formed because of
generation deregulation in order to provide the
ability Lo participate in retail auctions. Now,
these optiocon péyments are not in connection with any

retail auction, are they?

A. The option payments are with retail
customers.
Q. That wasn't the question. The question

:s whether they're in conneection with an auction.

A, I believe that, and we can go back to the
record, but I believe that I said that we were
talking about why Duke Energy Retail Sales was
Created, and one of those -- one of those reasons was
to participate in wholesale auctions, and I believe
we talked about New Jersey and Illinois at the time.
Does that znswer your question?

0. Well, vcou said it was formed for that
purpose.

A, It was formed for a variety of purposes,

right? I mean, it can serve retall load in Ohio. It

** CONFICENTIAL **
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could participate ~- if we had an auction in Chico, it
could participate in that auction. It did the -- it

could participate in the New Jersey auction, It
could participate in the Illinois auction.

If wa chose to g to Texas, and I'm not
familiar with the laws in Texas, but i1f we hatd to
have a certified retail supplier, this is the entity
that we would use to participate in those auctions.
That's what I believe I said.

Q. Would you turn to Exhibit C-7 in what we
have as Exhibit 77

MR. PAHUTSKI: Let the recdrd refiect

that Mr. Small is still referripng to Exhibit 7.

MR. SMALL: Whitlock Deposition Exhibit

MR. PAHUTSKI: Thank you.
Q. And you are looking at the first full
page of content, that's what I'm going to ask you

about .

*¥ CONFIDENTIAL **
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Q. Mr. Whitlock, are ycocu familiar with the

organizatiocn and the actual party in this case I

refer tc as the 03-93 case on remand, the
organization called the Ohic Energy Group?

A. I'm more familiar with the agreements by
the counterparty terms as opposed to broad
categorizations, but if we go to a document, I can ~--

Q. Okay.

MR. COLBERT: Excuse me, Mr. Small. Ta
make sure, the documents that you're putting on the
chair back there, those are confidential documents to
be collected at some point?

MS. BOJKQ: Yes.

MR. SMALL: 1 know.

MR. COLBERT: ' Thank you.

MR. SMALL: The problem is they appear to

** CONFIDENTIAL *~
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ce made as -~ do you want to see one” They are

Suppesed to be two-sided documents, some of them are

one-sided, but I think we have enough rwo-sided ones

Lo do the job.

whcele thing.

MR. COLBERT: We tried to provide the

MR. SMALL: It's our poor copying.
MR. COLBERT: 1 see.
MR. SMALL: I'll put them down here.

MR. COLBERT: I wanted to make sure they

wouldn't leave this place.

2.

Exhipit 10,

MR, SMALL: Say no more.
{EXHIBIT MARKED FOR IDENTIFICATICGN.}
{(By Mr. Small) And we have marked that as

and I haﬁren't referred to an Exhibit 8 or

2 yet, but I may yet. Now, just a moment ago you

were talking about -- what I have here as Exhibit 10

i$ a document on one side called 2006 CRS Option

Payment Budget, on the reverse side appears ro be

some -- the

of 2009,

reference a

L]

feature seems to be actuals through June

MR. COLBERT: Mr. Small, can you
Bates number so we can follow?

MR. SMALL: Yes,.

** CONFIDENTIAL **
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MR. COLBERT: Thank you.

MR. SMALL: fhank you, that's very
useful.

The page with the actuals on it is 517,
Bates stamp 517, and the paye with ths title
"2006 CRS Option Payment Budget" is Bates stamped
S516.

MR. COLBERT: Thank you.

Q. {(By Mr. Small) Now, I referred to QEG.

You said you were more familiar with the -- i'm

sorry, you were more familiar with what? I don't

want to mischaracterize it.

A. The counterparties.
. Counterparties, right. This document
appears to organize them into groups. Is it my

understanding that OEG, page 516, Bates stamped 516,
aggregates certain counterparties into groups of IEU,
OEG, and OHA, meaning -- let me start over again.

You understand that IEU is 3 membership

Organization?
A. Not really.
Q. Okay. Do you understand the designation

"IEU, " what that --

A. Is it industrial end-users? Is that

** CONFIDENTIAL »+
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right?

Q. Energy users,

A, Ckay.

Q. They're a party to the casea.

A. Okay.

Q. And "OEG" stands for CGhio Energy Group,
~and "OHA"™ is Ohio Hespital Association.

A. Okay.

Q. I only say that because they're parties
tc the case.

A. OCkay.

Q. What is your understanding of what these

rows are, LEU, OEG, and OHA?

A. That they're Industrial Energy Users,
Ohio Energy Group, and the Ohio Hospital Association,
is that what --

Q. How do you arrive at these numbers?

A. These look like 2006 CRS option

payment -- the budgeted option payments by those --
Q. Go ahead.
A, -~ by those categories.
Q. And whet are those categories? Who are

the payments being made to?

A. The payménts are made to individual

** CONFIDENTIAL **
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counterparties.
0. Are IEU, OEG, and OHA counterparties in
the terminology you're using?
A. No.
Q. So who are the counterparties?
A. That's where I'm goinyg t¢ have to -—- the

hospitals are the hospitals that we have agreements
with, right? They're -- I mean, we provided the
documents.

Q. Okay.

A. All the hospitals. BAll the hospital
option payments for the put options that CRS has or
that DERS ha§ would be delineated on that line, T
believe, right?

Q. Ckay.

a. The OEG would be those custemers that are
provided these documents that are the members of
those groups, the counterparties that are in those
groups would be summarizasd on this page. And then
the IERU would be the counterparties that are members
of that IEU group that we have option payments with.

Q. Okay. And these total on the sheet to
23,059,435. Do you ses that on the 2006?

A. I do.

** CONFIDENTIAL **
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Q. And going back to Exhikit 7, do you
remember we did that (-3, the income st atements?

A. Yaah.

O. It's before,

A. Oh, €-3? I thought you said "C-7," I'm
sorry.

Q. c-3,

A. Ckavy.

Q. Now, I =see a number for option premium

expense in the budgeted statement of 22,247,000; do
you See that?
aA. What page of C-3 are you vn? I'm sorry.
Q. Budgeted statement inccme for the year

ended December 318t, 2006.

A, Yep, 1 see that.
Q. And since they both appear to be budgets,
they should be -- they're comparable. In other

words, they're both budgets for 200¢ option payments;
1s that correct?

a. Yes.

Q. So nearly all of the budgeted -~ 1'm a
iittle bit confused. Why is the number for IEU, OEG,
and CHA larger than the number on Exhibit C-32

A. I don't know,

** CONFIDENTIAL **
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Q. Are there option payments to any entities
that are not under the categories IEU, OEG, and OHA?

A. Yes.

Q. Qkay. Do you know who the -~- let's move
on te CEG in particular. Concerning OEG, do you Know
w0 the members are that have option agreements with
DERZ?

A. Again, I know the counterparties, it
would be helpful if you grouped them by the O0EG,

OH == I mean, 1 think I can probably do the hospital
becaunse they have the hospital designation, right?
The IEU and OEG, it might be helpiul 1if --

Q. Okav, let's mark this as an exhibibk; 11.

(EXHIBIT MARKED FOR TDENTIFICATION.)

MR. BOEHM: Jeff, does that have a Bates
number?

ME. SMAﬁL: Yes, it does. Exhibit 11 1is
Bates stamped 320 through 326.

MR. BCEHM: Thank you.

MR. SMALL: Vary good clarification. I
didn't have the documents earlier, so I'm not
organized according to Bates stamps.

Q. Do ycu see at the top the date November

22nd, 20042

** CONFIDEWTIAL **
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A, Yes.

Q. This is an agreement between DERS®
Predecessor, CRS, and certain member organizatione
thar for the purposes of the 03-93 case were
idantified as OEG mamkers.

MR. BMALL: I hcpe I haven't gone tco
far, David, but it was in your motion to intervene.

MR. BOEHM: I'm sorry? 1 didn't catch
it.

MR. SMALL: These are ycur members and
those were in your motion teo intervene.

MB. BOEHM: Sure.

Q. D yﬁu recognize these as counterpart ies
t¢ option agreements?

A. I do.

Q. Now, I would turn to the last page, T
S8e --

{Piscussion held off the record.)

Q. Would you turn to paragrapn 7 of the
agreement? 1'd forgutten this part cf the guestion
and answer we just went thraough, but do you recognize
this as an agreement between what we've peern call ing
PERS, which includes CRS, and these identified

parties in the first paragraph? This is a DERS

** CONPIDEWTIAL **
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contrace, isn't it?
A. This agreement's been super seded.
g. Let's just stick with this agreement.
A Fair enough.
G. is this agreement with DERS ?
A, Yes.
Q. Okay. Now if you could move to paragraph

7. 1In paragraph 7 there's a reference to Cincinnati
Gas § Electric Company's next distribution base rate

case; do you sees that?

A. I do.
Q. There's an agreement there that says
"Such filing" -~ and it's talking about a

cost-~of-service study -~-~ "shall include a rate
increase for rate T3 for no more than zero dollars.
Do you see that?

A, I do.

0. That's a provision that inciudes --
that's a provision involving Cincinnati Gas &
Electric which we've been otherwise referring to as
DE-QOhio. Why is that in 2 DERS contract?

A, I wasn't a party to negotiating these
contracts, so I couldn't tell you why it was in

there, but it seems odd to me because DERS could not

** CONFIDENTIAL **
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compel Cincinnati Gas & Electric Company te dp
anything r=zally cther than te¢ say -- to ask for that.
filing, but they can't compel the Cincinnati Gas &
Electric Compary to do anything.
Q. You said fhat this agreement had been
superseded. What agreement supersedes it?
A. It's superseded by the option agrsements.
Q. Okay. That's the individual option
agreements with the counterparties that are
identified in the first paragraph of this agreement?
A, Yes.
MR. SMALL: All right, let's mark this ax
Exhibit 12.
(EXHIBIT MARKED FOR IDENTIFICATION.)
Q. Now, we're going to be using Exhibit 11
and Exhibit 12. AK Steel is the first identified

counterparcty in paragragh 1 of Exhibit 11, right?

A Yes
Q And Exhipit 12, what is that document

Bates stamped 1 through 147

A. That's the option agreement that DERS has

witb-and it -- it's the put
eption that CLERS pought from--‘

Q. I just asked you what superseded the
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agreements, Exhibit 11, and vou said option
agreements. Is the option agreement shown on Exhibit
12, is that an example of what you were saying
supersedes the agreement in bxhibit 1172

A. Yes. It's in -- yes.

Q. Where did you see that? 1 think you --
where did you spot the superseding language?

A, 9.7 of the contract, of the option
payment contract.

I should also point cut that these

agreementsg -~

0. I'm sOrry?
A. These agreements actually terminate on
their own terms under I guess it's 12A, B, or C. T

think it's under 12B.

Q. Those paragraph numbers?
A. I'm sorry, it's page 5, Bates stamp 324.
Q. Go a iittle more slowly. T can't follow
you .
A. All right. Bates stamp 324.
MR. SMALL: 3247 I'm on 11.
MR. PARHUTSKI: We're on the Exhibit 11,
Mr. Small.

MR. SMALL: OQOkay.
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- Q. I'm sorry. What was the number?
A, 324,
Q. Yes.
A. There's -- 1 think it's 12A where it

gays, "This Agreement terminates after December
31%t, 2008, or as follows,” right?

Q. Yes,

A. Paragraph A.

Paraéraph B, that the Public Utilities

Commission in that case, 03-93-EL-ATA, didn‘'t issue
an entry on rehearing acceptable to Cinergy such that
it restores without substantial modification the
original Stipulation signed by the Parties or adopts
without substantial modificaticn CGEE's alternative
proposal made in that application for rehearihg. So
these agreements terminated under that clause.

Q. You're sa}ing that the agreement that
I1've marked as Exhibit 12 did not supersede it
because it terminatea by other terms within the

agreement thatt!s marked as Exhibit 117

A, Eleven terminated and this agreement, - - -
right, and -- Exhibit 117
Q. Yes.

A. We had an option -- we had -- let me find

** CONFIDENTIAL **



10
11
12
13

14

16
17
18
19
20
21
22
23

24

110

the language.
What was the question again, I'm sorxry?
(Question read.)

A, 1t did supersede it, but Exhibit 11 was
dalsc termimated on ite own terms is the only peint of
clarification that I was trying to raise.

Q. We'll go back to Exhibit 11.

A. Okay.

Q. First paragraph; did DERS enter into
option agreements with all of the counterparties that
are mentioned in that paragraph?

A, Yes.

Q. Are the terms, many terins of the
agreement in what's marked as Exhibit 11, is there a
general correspondence between those terms and the
terms of the option agreement, Exhibit 122

A. No. One's an agreement to provide
electricity, the other one is an option agreement, so
no.

Q. But Exhibit 11 shows what the terms of
sérvice would be under an option agreement; isn't
that correct?

A. No. 1It's not correct.

{Discussion held cff the record.)

*% CONFIDENTIAL *+#
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. Trhere's an agreement with QEY, iRre's
MR. PAHUTSKI: Cbjection. Thera's no
eViienoce —-
MR. SMALL: Okay.
MR. FAHUT3KI: -- exnibits or :oytfing
show.ni that QEG is a party te thesa agraemenis,
MR. SMALL: Ali right. There's an
agreemant wWwith coudterparties that have bkeen
identified in this case as members of OEG.
{EXHIBIT MARKED FOR IDENTIFICATION.)
o Mr. Whitleck, I'm golng te go kazk Lo
Exhibki: {1l and paragraph 2, opticn A. At tne borcton
ot that paragraph, it's labeled as option A, there's
a reference, the last words in that paragraph are

" . plus the IMF up to 4 percent of little g." Do

¥ycu see that?

A 1 do.

2. Do you krnow when the IMF was intrcduced
by LE-Chis intc the 033-53 case?

A i den't.

. Is wsur prewvisus statement rezzrsilal Ine
TeErminaton Tf T0LE Aa3reenEnt Dy LLS SwWA TeImE, A

LT M - e - . L
av e LnTweled as Rauniols 117
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M. Tesz.
2. Let's go back te paragragh 12. "If an

33-93-EL-ATA is issued which is

B
ik
b

accertable te CGEE." There was an order in
§3-93-EL~-ATA that was acceptable tc CGEE, wasn '™
there?

A, I don't helieve so.

Q. Well, in the FPP case that you're
testifying in, isn't that the FPP part of the
company's plan that was accepted by the Commission?

A. I believe it was modified, though. Jt's
my understanding that it was modified and that these
agreemenks were -- at any rate, theze agresments asre
superseded by these agresments, it says that in
8.7 --

Q. So you're saying regardless of whether

it's superseded by its cwn terms, it's superseded by

the ==
i (es,
o -~ opticn agr=zemant.
AL Yes
7. A21 rignt. There dre rcre than Ong

[ R I T
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order.
MR. SMALL: Let's make this Exhibit 14.
(EXHIBIT MARKED FOR IDENTIFICATION.)
MR. PAHUTSKI: I'm sorry., this was
exhibit?

THE REPORTER: Fourteen.
MR. PAHUTSKI: Thank you.
MR. BOEHM: And what's the Bates number?
MR. SMALL: 1It's 327 to 332.
Q. {By Mr. Small) This agreement, let's
compare it with Exhibit 11, This agreement is also

with the same counterpaerties; is that correct?

A. Na.

Q. Some of the same counterparties?

A. Yes.

0. Does Exhibit 11 supersede -- does the

agreement shown in Exhibit 11 supersede The agreement
shown in Exhibit 147

A. It dees. It says that. The agreement
replaces and supersedes the terms and conditions cf
the Agreement dated May 13th, 2004,

Q. Why was the agreement in Exhibit 11
executed? Why was that executed to supersede the

agreement in Exhibit 142

*+ CONFIDENTIAL **
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A. I don't know. I wasn't a party to the
negoetiating of these contracts, so I don't know
exagtly.
a. Were you involved in the creation in any

way of the option agrgements, for instance, Exhibit
12?2
A. I was not.
Q. Okay. I'm going to mark Exhibit 15 Bates
stamped 331%. |
‘{EXHIBIT MARKED FOR IDENTIFICATICON.)
Q. Now, this agreemgnt -~ I'm sorry, this
document is dated April 4D, 2005, which is after
the option agreement; is that correct? Or let me go
back,
Are there option agreements with-
“hich is the subject matter of this letter that

are dated prior to April 4th, 20057

MR. PRHUTSKI: Correction for the record.

The letter refers tﬁ“
MR, sMALL: I'm sorry, {

MR. PAHUTSKI: Could you reread the
question, Mr. Small? I'm sorry, I lost it.

MR. SMALL: Let me start over again.

¥+ CONFIOENTIAL *»*
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Q. Mr. Whitlock, is there s option agreement

vetween DERS anci{fJBhat predates mpril 4th, 20057

2. A
o. WD T believe chav (M

MR. PAHUTGKI: Mr., Small, if there is
such an agreement, it would be in the materials we
produced. Mr. Whitleck cobviously is having
difficulty locating that, but if there is one, it
would be in the materials we produced.

MR. SMALL: This is kind of foundational.
I believe there is an agreement.

Q. The next gquestion is gecing to be what is
the purpose of this April ath, 2005, letter which
is Exhibit 15? If you can answer that without going
through the document book, that would be fine.

A. This agreement seems tc amend the option
premium payment for realtime pricing custcomers.

Q. And wauld that be in a preexisting option
agreament? .

A. 1 believe that—
the option agreements predated this letter.

Q. And that's when it's amended.

A, That's what it appears to me.

** CONFIDENTIBL **
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Q. Let's go to Exhibit I13.

MR. PAHUTSKI: Mr. Small, do you have
another copy of Exhibit 137
Thank you,.

Q. Mr. Whitlock, do ‘you know the reason why
there are multiple agreements with certain parties in
this, as we've gocne through Exhibits 11, 14, 15, and
the option agreement 127 . You have Exhibit 12, don't
you?

A I do.

0. Okay. Do you know why there are multiple
agreements with these parties?

A. I don't.

Q. Did you have any part or play any role in
negotiating them?

A. I did not.

Q. When did your role start with the option
agreements? Was that just to process payments?

A. It was -- yeah. Sec it was in -- that was
the first thing that I did relative to the option
payments was to process the payments or approve
payments.

Q. Now, Exhibit 13, which starts at Bates

stamp 334, has an agreement and it mentions IEU in

** CONFIDENTIAL **
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Q Ana why rot?

a. Beoause 1t was supersedsd by opticn
agreements wiin Marathon Ashland, Inc. and Generai

Metors, Inc.

The ohher thing that I should poinl out
is on page 338 that this agreement, again, has
termination clsuses that says, you know, an A, B, and

a C that can be plalinly read.
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Exhibit 14.

Exhib
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And that was Bates stamp 3387

MR. SMALL: And let's mark this as

MR. PAHUTSKI: What are we markiag

MR. SMALL: Sixteen.

(EXHIBITS MARKED FOR IDENTIFICATICHN.)

MR. NEZILSEN: 341 is ncw Exhibit M. 167

— - ~ty om - .
MR HoLL3ny wE3Y, WE Were igr Tzoaing
znd “he 2gyreement you w2re just taiking about aith
oW LLO22E ToI o wWak nuarner —--
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iz Bates stamped 334,

MR. NEILIEN: VYes., That is exhibkit
nunper what?

MR, SMALL: Thirteen.

MR. MEILGEM: Thirteen?

MS. BCJIJED:  Yes,

MR. NEILSEN: Thank you.

3. ZCTEC:  Tre November agreement, T

G. {By Mr. Small) And No. 16 1is an earlier

agreement?

MR. PAHUTSKI: Can you c¢larify? Earlier

than what?

MR. SMALL: Earlier than the Exzhibit
agreement.
A. It appears to pe, yeah.
Q. Do you kncw why there were multiple
agreements?
A. I den't.
o NCw, L have an cprticn agreement as
Exhicir 17,
(EAHIBIT MARKED FCR IDENTIFICATICN.!
. This i3 an cprizn agreemert Lnviiving

General Motors, and s 1t your underscanding tnat

PR - - R et o - - S oa e S Ot e
LOALS 31CErs@licd Loe ZSdr..ey Fhresinsrts wltn Lol oan

13
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No. 17.

MR. PAHUTSKI: Can you repeat the
question, Mr. Smaill?

(Question read.}

0. And what I mean "members named therein,”
I mean General Motors was named in Exhibit 13 and 16.
2¢ this would supersede the agreement with --
involving GM.

A. It does on Bates stanmp 59; right, it
talks about “"This Agreement supersedes and replaces
in its entirety the agreement petween CRS and GM
dated November 8tH, 2004."

Q. And, again, you didn't have anything to
d4a with negotiatirg ¢r creating this, ycu came in at

re processing payments.

o0

tne polnt where you w

[t

E.. These were existing agreemants.
T Ckay. Tces TERS have agraesments witn
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would be legal counsel for them.
A. No.
Q. Have you in the -- and when I say "you,"
DERS --
A. Yas.
Q. -~ have agreements with the city of
Cincinnati?
A. Yes.
Noe? HNo.
Q. All right.
MR. SMALL: I thought the answer was no,
but ; .
Q. Have you had dealings with Duke Realty
Corporation or with Howard Petricoff?
A. Not to my knowledge.
Q. Does DERS have any agreements with

A.

Q.

Yes.

And that was one of the OEG membera?

That's all right, let's move on.

Does DERS have any agreement with-

No.

I think we provided the documents and all

the agreements that DERS's a party to.

** CONFIDENTIAL **
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Q. I'm just doing 8 little housekeeping

here,
A, That's fair.
Have there been any agreements with DERS
mn—
A. I den't know.

Q. 1s there any agreement between DERS and

—or have you ever heard of

MR. PAHUTSKI: Objectien; compound

guestion. Can you ask that twice?

Q. Is there any agreement betwser~
E—— o

MR. PAHUTSXI: Again, as Mr. Whitlock has
indicated earlier, agreements between DERS and
customérs of Duke Energy ~ Ohio that are parties to
these praoceedings have been provided in the documents
we provided today.

Q. Okay. Looks like your answer is "I don't

know," that I should lock in the documents.

£ A. Yes. To both.
Q. Huh?
B. Yes to both. 1 den‘'t know, and you

should look in the documents.

o COMFIDENTIAL **
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L Can you give an example -- there's a
statement in one of your pleadings, meaning LDERS's
pleadings, that there are confidentiality cliauses in
the reguested documents. That would k& these
reguested documents that required DERS and
counterparties ne seek to maintain the contract as
confidential? I'm actually reading that, quoting
that from ene of the DERS pleadings in this case.

We've looked at several of these option
agreements, can you point to clauses where
cenfidentiality is reguested? Do you knaw of any
provisicns like that?

A. In 2.5. 1I'm on Bates 054.

What exhibit number are ycu on?

Q
A. I don't know. Exhibit 17.
Q. All right. Please.

A

General Motors.

L@

Bates stamped?

b

On Bates stamp 059, page 10 of the
agreement, Sacticn 9.5 talks about confidentialicy.
e, Ckay.
MR. PAHUTSKI: Mr. Small, we're
apprcaching & c'clock. Are we abcut tso wrap up?

MR. SMALL: We are aboub to wrap up.

*rODONFIDENMTIAL & v
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{EXHIBIT MARKED FOR IDENTIFICATION.)

MR. PAHUTSKI: Mr. Small, just for
convenience sake, are we through with exhibits up
through Exhibiz 17 so Mr. Whitlack can jﬁst crganize
this side of the table here?

MR, SMALL: I think so.

Mk, PAHUTSKI: Thank you. So he just
needs tc have in front of him at this point Exhibit
1872

MR. SMALL: Yes.

MR. PAHUTSKI: Thank you.

MR. SMALL: I may have to go back to cons
in a little kir, but right now I'm going to ask about
18.

MR. COLBERT: 18 which is Bates stamp
number?

MR. SMALL: It's 347.

MR. CCOLBERT: Thanks.

2. (Bwv Mr. Small) Have you seen this
agreement pefoare? Have you lcoked at this agreement
before?

A, I have seen 1it.

Q. CTan you tell me who the hospitals are?

Is that a reference to the Ohio Hospital Association
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which Mr. Sites is the attorney for?

A. | I'm assuming that it's on Bates stamp
352, it's Exhibit 1 of the agraement.

Q. These are the hospitals.

A. I would assume. 1t says =-- in fact, it
does, the first sentence, right. It says the
agreement -- attached agreement Exhibit 1.

Q. Very well, thank you.

A. You're welcome.

MR. SMALL: Exhibit 19,
(EXHIBIT MARKED FOR IDENTIFICATION,)

Q. Mr. Whitlock, this agreement superseded
the -- "this agreement™ being Exhibit 19, superseded .

the agreement shown in Exhibit 18?7

A. Yes.

Q. And now I'm going torgo to Exhibit 20,
Bates stamped 204.

(EXHIBIT MARKED FOR IDENTIFICATION.}

Q. Mr. Whitlock, the option agreement,
similar to the previocusg situations in Exhibit 20,
superseded the agreement in Exhibit 19, at least with
respect to —

A. Yes, I take it at 212, Bates stamp 212,

Section 9.7 of your Exhibit 20, it talks about this

** CONFIDENTIAL **
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agreement supersedes that agreement. And that also
in your Exhibit 19, that those agreements also
terminate for any of the follawing reasons, A, B, and

C on page'd, Bates stamped 356.

Q. I'm not -- where are you?

A, Your Exhibit 19.

Q. Yes.

A. I'm trying to -- I'm trying to keep track
of --

Q. Nineteen, akay. 1I'm on the wrong
exhibit.

A. Bates stamp 356, Exhibit 19.

Alsc talks about termination eclauses for

the October 28th agreement.

Q. Okay. Let's go back to Exhibit 19 for a
second.

A. Okay.

Q. Paragraph 4, do you see the statement

about a $50,000 payment tc the Ohio Hospital

Association?
A. I de.
Q. Do you know what the payment's for?
A. I do not.
Q. Was there a payment made to the Ohio

** CONFIDENTIAL **
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Hospital Association in the amount of $50,0007

A. I don't know, but if there was and this
agreement's been superseded, we should ask for the
money back. I'1ll check.

Q. I suppose it could have been made while
this was not superseded. Okay, I was just asking
whether the payment was made.

A. I don't know.

Q. You don't know.

Do you kncw whether that payment in any
way'was carrled over into the option agreement with
any of the hospitals?

MR. PAHUTSKI: Mr. Small, we're going to
ask that the option agreements speak for themselves,
1f there is such a payment, they'll be self-evident
in those agreements.

MR. SMALL: Okay.

Q. Mr. Whitlock, if vou would return to
Exhibit 13, Bates stamped 337.

A, Give me a second, would you please?

Q. Yeah.

A.  Exhibit 132

Q. Yes.

A. I have it.

** CONFIDENTIAL **
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Q. Bates stamped 337 and parzgraph 4.
A. Yes.
Q. Do ycu see a statement abourt a

$100,000 payment to the Incdustrial Energy Users =~
Ohio?

A. I do.

Q. Do you know whether that -- what that

payment's for?

A. I do not.

Q. Do you know whether that payment was
made?

A. I'd answer it the same way as I answered

your previous guestion in the other agreement. No, I
den't know.

Q. And as far as the payments are concerned,
would that appear in the financial documents that
were produced today, invoices or something along
those lines?

Al If they were paid, they should have been
in there. 1If they were paid in 2005, it should have
showed up, right. But again, I don't think they --
this agreement was never active, right? It was
superseded. And so if we paid it, we should try to

get it back, I would contend, but we'll work an that,

¥* CONFIDENTIAL **
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Sorry.
MR. SMALL: Let's just go off the record
for a moment.

(Discussion held off the racord.)

** CONFIDENTIYAL **




00077

CERTIFICATE OF SERVICE
I hereby certify that the foregoing Deposition Trenscript, Confidential Excerpts, Exhibits
and Confidential Exhibits of Charles R, Whitlock were served electronically on Paul Colbert,
Counsel for Duke Energy, Wemer Margard, III, Thomes McNamee and Stephen Reilly,
Assistant Attorneys General and Scott Farkas, the Attorney Examiner on this case, on the 13th

day of Febroary, 2007,

arry §. Sauer
Assistant Consumers’ Counsel
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Agreement

This Agreement is between Cinergy Retail Sales, LLC (Cinergy), and
AK Steel Corporation., Air Products & Chcmi‘cals, llnc., BP Products
North America, Ford Motor Company, GE Aircraft Engines, and The
Proctor and Gamble Co. (Customers), effective this 22nd day of
November, 2004. This Agreement replaces and supersedes the terms
and conditions of the Agreement dated May 19, 2004, between
Customers and Cinergy (Parties). It is the intent of the Parties to this
Agreement to bind the Customers and Cinergy to the terms and
conditions set forth herein.

This Agreement is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be released to non-Parties only if ordered by a court or administrative
agency of competent jurisdiction. If the issue of this Agreement’s
confidentiality comes before a court or administrative agency of
competent jurisdiction the party before such court or administrative
agency shall immediately notify the other party. The Parties shall defend
the confidentiality of this Agreement. The Parties shall not circulate the
Agreement, or ils existence, to any employee, agent, or assignee of the
party unless such employee, agent, or assignee has a need to know for
the purpose of effectuating the Agreement.

The Parties, for good consideration, agree to the following terms

and conditions:

DEPOSITION
EXHIBIT
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The Parties expect that the Provider of Last Resort (POLR)
charge of the Cincinnati Gas & Electric Co. {CG&E) will consist
of these components: 1) Rate Stabilization Charge (RSC); 2)
Annually Adjusted Component (AAC); 3} Infrastructure
Maintenance Fund (IMF}; and 4} System Reliability Tracker

(SRT).

The Customers may, individually and on an individual account
basis, select one of the following options for competitive retail
electric service no later than December 15, 2004.

Option A

A. Beginning no easlier than January 1, 2005, and ending
December 31, 2008, each Customer (cxcept General. Electric)
may purchase competitive retait electric generation service from
a Cinergy afliliated certified competitive retail electric service
(CRES) provider at their current tariffed unbundled generation
rate approved by the Commission in Case No. 99-1658-EL-ETP
and also known as Big G, plus an amount equal to the
quarterly ad]ustcd fuel component (which shall not include any
amount for emission allowances) of CG&E's price to compare
component of its market-hased standard service effer set forth
by the Commission in Case No. 03-93-EL-ATA. Cinergy shall
reimburse quarterly all Customers for all amounts actually paid
to CG&E for the following iterns: 1) Regulatory Transition
Charges (RTC); 2} RSC; 3} AAC; and 4) SRT. From January 1,
2005 through December 31, 2008, Cinergy shall also reimburse
quarterly all Customers for any actual payment made to CG&E
of the IMF in excess of 4% of little g - The effect of such
reimbursement shall be that Customers will pay the unbundled
generation rate, Big G, plus quarterly fuel increases (not
including emission allowances) plus the IMF up to 4% of little g.

For any Customer who elects this Option A and has a CRES
contract extending beyond January 1, 2005, but ending no later
than December 31, 2005, Cinergy shall reimburse such
Customer, during 2005 until the Customer begins service
under this Option A no later than January 1, 20086, for the

following items: 1) one half of the SRT actualli paid; 2) and one -

half of the AAC actually paid; and 3) any IMF charge in excess

of 49 of little g actually paid..

321
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Beginning no earlier than January 1, 2005 and ecnding
December 31, 2008, General Electric and P&G’s Ivorydale and
Healthcare Research Center facilities may purchase competitive
retail electric service from a Cinergy affiliated CRES pursuant to
the terms and conditions of their existing Service Agreements
for Supply of Electric Energy with CG&E adjusted quarterly for
fuel (with no cost for emission allowancesk Cinergy shall
reimburse quarterly General Electric and P&G for all amounts
actually paid to CG&E for: 1) RTC; 2} RSC; 3) AAC; and SRT.
Cinergy shall also reimburse quarterly General Electrie and
P&G for all IMF payments made to CG&E in excess of 4% of
litle g. P&G’s BDH and CBL for the Ivorydale and Healthcare

Research Center facilities:are defined in their current RTP-

agrecments and may be adjusted annually’unless the parties
agree otherwise.

Under this Option A, Cinergy may set off revenues collected for
actual RTC, RSC, AAC, SRT, or IMF charges against any
outstanding balance owed to Cinergy or CG&E.; or,

Option B

B. Each Customer may accept CG&E’s market based standard
service offer price, including. the price to compare and POLR
charges approved by the Commission in Case No. 03-93-EL-ATA
and retain the right through December 31, 2008, to switch to &
CRES under the terms and conditions of the Commission’s
Order. During any time between January 1, 2005, and
December 31, 2008, when it is purchasing from a CRES under
Option B, Cinergy shall reimburse quarterly each Customer
amounts actually paid to CG&E for the following items: 1) 50%
of RSEC; 2F 50% of AAC; 3} 50% of SRT, and 4} any actual
payment made to CG&E of the IMF in excess of 4% of litde g
During January 1, 2005, through December 31, 2008,
Customers choosing Option B must pay to Cinergy quarterly
one- half of the emission allowance component of the fuel
component of the price to compare; Cinergy may set off
revenues collected for actual RTC, RSC; AAC, SRT; or IMF
charges: against any outstanding balance owed to Cinergy or
CG&E.

Under both Option A and Option B, this Agreement constitutes
Customers’ contract with a credit worthy CRES to provide firm
generation service for their full capacity, energy and
transmission requirements {rom January 1, 200S, through
December 31, 2008, and salisfies to the maximum extent

PRy RS
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possible the requirements of Case No. 03-93-EL-ATA that the
first 50% of eligible load by customer class to switch to a CRES
shall not pay the RSC and shall not pay the AAC.

lf, prior to December 31, 2008, any of the Customers add

' additional load or accounts in The Cincinnati Gas & Electric

Company's certified territory which exceeds a Customer’s
combined (all accounts)] maximum demand as of Januasy 1,
2005, such new load or accounts may recejve the options and
benefits accruing from participation in this Agreement to the
e¢xtent that, for each Customer, such new load or accounts
cumulatively represents new peak load of three (3) MW or less;:
any accounts representing new load beyond the foregoing limit
are not included under this Agreement.

This agreement has no application to The Cincinnati Gas &
Electric Company's transmission and distribution rates as
approved by the Public Utiliies Commission of Ohio.
Customers shall pay the applicable transmission and
distribution rates of The Cincinnati Gas & Electric Company as
approved by the Commission, and/or if applicable, shall pay to
Cinergy Retail Sales the applicable transmission charges equal
to the transmission charges approved by ihe Public Utilities
Commission of Ohio for Cincinnati Gas & Electric Company.

Cinergy will comply with all regulatory requircments necessary
to be certified as a competitive retail electric service provider to
offer competitive retail electric service to Customers as required

by paragraph one (1} of this Agreement.

In the Cincinnati Gas & Electric Company’s next distribution
base rate case that results in a change in the Customers’ rates,
CG&E will file a cost of service study reflecting actual cost of
service for all rate classes. Such f{iling shall include a rate
increase for rate TS of no more than $ 0.00. The Parties retain
all legal rights in The Cincinnati Gas & Electric Company's next
distribution base rate case, including but not limited to, rights
to litigate and settle the case. The filing of the cost of service
does not in any way constitute a guarantee regarding the
Ccltcome of the case. The Cincinnat Gas & Electric Company
shall support the future distribution rider, proposed as Rider
CIR, allocated based upon distribution net plant.

The Customers shall cause the Ohio Energy Group to support
an Application for Rehearing filed by The Cincinnati Gas &
Electric Company and/or OEG seeking reinstatement without

N
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modification of the Stipulation signed by The Cincinnati Gas &
Electric Company and OEG or approval by the Commission
without modification of CG&E alternative proposal submitted in
8 application for rehearing, in Case No. 03-93-EL-ATA, and

any related litigation,

if a Customer had shopped for competitive generation and is
subject to a minimum stay with CG&E that extends beyond
January 1, 2005, then the minimum stay shall be waived and
the Customer may elect under Paragraph 1 for service to be
effective during 2005.

Nothing in this Agreement modifies or limits any settlement
agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

The Parties agree to work in good faith to carry out the intent of
Paragraph 1, including the development of CRES contracts with
terms and conditions as similar as possible to the existing
unbundled tariffs. Cinergy will not require surety bonds,
deposits or other corporate guarantees under Paragraph 1.

If an order in Case No. 03.93-EL-ATA is issued which is
acceptable to CG&E but which renders invalid or ineffective any
provision of this Agreement to the economic detriment of the
Customers, then Cinergy will provide the same economic value
to the impacted Customer{s) through some other mutually
acceptable process.

This Agreement terminates after December 31, 2008, or as follows:

ICHRa199 }

~ The. Commission, in Case No. 03-93-EL-ATA, and ongoing fuel

COSt recovery cases, fails to approve as part of the capped
Provider of Last Resort Charge, a fuel cost recovery mechanism
such that fuel costs equal the average embedded fuel costs for
all consumers in The Cincinnati Gas & Electric Company
service territory served by any Cinergy company.

The Public Utilities Comrmission of Chio, in case no. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable 10 Cinergy
such that it restores without substantial modificalion the
original Stipulation signed by the Parties or adopts without
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substantial modification CG&E’s alternative proposal made in .

its application for rehearing.

C. A court or administrative agency of competent jurisdiction
issues an order depriving the Parties of the benefits of this
Agreement or otherwise voiding this Agreement.

Before termination of the Agreement as provided in paragraphs A and

B above, the Parties agree to use best efforts to fulfill the intent of this
Agreement, by negotiating amendments to the Agreement that provide
the Parties with substantially the same economic benefit for substantially
the same consideration as contained in the original Agreement.

All notices, demands, and statements to be given hereunder shall be
given in writing to the Parties at the addresses appearing herein below
and will be effective upon actual receipt: | |

To Customers:
David F. Boehm, Esq. or
Michael L. Kurtz, Esq.
Boehm, Kurtz & Lowry
36 East Seventh Street, Suite 2110
Cincinnati, Ohio 45202
To Ciﬂergy:
James B. Gainer
Cinergy Services, Inc.
139 East Fourth Street
Cincinnati, OH 45202
or such other address as is provided in writing by the recipient from time

to time. Payments shall be made in a commercially practicable manner

such as by check, ACH or wire transfer to the account designated by the

payee [rom time to time. .

104194 &
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Cinergy and the Customers. shall defend, indemnify, and hold
harmless the non-breaching party from any and all claims by third
Parties regarding the enforcement or breach of this Agreement arising
from or in connection with the performance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may
not be assigned without the written consent of the non-assigning party.

This Agreement shall be gaverned by and construed in accordance
with the laws of the State of Ohio.

Entered into on this 22nd day of November:

On behalf of Cinergy On Behalf of the Customers

LA (A Yt &P AT~

Paul A. Colbert, Senior Counsel David Boehm, Counsel
The Cincinnati Gas & Electric Company Michael L. Kurtz, Counsel
155 East Broad Street Boehm, Kurtz, & Lowry
Columbus, Ohio 43215 36 East Seventh Street
Suite 2110
Cincinnati, Ohio 45202

ICO4194:} 7
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OPTION AGREEMENT
BY AND BETWEEN
CINERGY RETAIL SALES, LLC
AND
This Option Agreement (the “Agreement”) is catered into as of this 2nd day of February, 2005
(the “Effective Date”) by and between Cinergy Retail Sales, LLC ("CRS") a Delawara limited

bty compeny, a0 QM s (ch

individually a "Party” ar collectively the “Parties”).

RECITALS

WHEREAS, 1
purchascs slectric

po - ' e Cincinnatt Gas & Electric Company (CG&E) on
metered accounts listad on Exhibtt C.

WHEREAS. CRS has been certified by the Public Utilitiea Commission of Ohio as a Centified
;l:::il Electric Supplicr (“CRES™) and has the suthority to engage in the sale of electrical power at

WHEREAS, CRS s JJcsice to establish terms and conditions for this option.

NOW, THEREFQRE, for and in consideration of the mutual covenants contained herein, the
Parties agree as follows;

ARTICLE I
DEFINITIONS

The following definitions end any terms defined in this Agreement shall apply
hereunder.

"Affiliate” means, with respect to any person, any other person (other than an individual) that,
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under
common control with, such person. For this purpose, "control” mesns the d:met or indirect
cu;:_-— rate Ru:o:'dl
" 55016280
1
A

.. Document_ Code

DEPOSITION
EXHIBIT
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A

#1d




A,

e 00088 ' G&ﬁff

CONFIDENTIAL PROPRIETARY s
TRADE SECRET
ownership of ten (10) petcent or more.

*Base Contract_Pric” means the price in SUS as set fosth in Exhibit B 1o be paid by AK Sted lo
CRS for the purchase of Generation and Transmission service under this Agrecment.

“Business Day" means a day on which Federal Reserve member banks in Ohio arc open for
pusiness; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing
time, unless otherwise agreed to by the Parties in writing.

*Maxi " mrﬂmbinad maximum anpual demands for al‘!‘f"&
' sccounts listed on Exhibit C with Cincinati Gas & Electric (“CG&E”) for the twelve

“months ending December 31, 2004.

“Capgcity” has the meaning set forth in any Transmission Provider’s tariff or P:!ISO'S
transmission tariff, as amended from time to tme, oc a5 defined in any transmission tariff of a
successor to MISO.

“Defaulting Party” shall have the meaning specified in Section 6.1.

"Energy® means electric energy of the character commonly known as three-phase, sixty herz
electric energy that is delivered at the nominal voltage of the Delivery Paint, expressed in
megawatt hours (MWh).

“Eyent of Defaplt” shall have the mesning specified in Section 6.1.
"FERC" meuns the Federal Energy Regulatary Commission or any successor agency thercto.

"Eim” m
Energy b

eans that the only excuse for the failure 1o deliver Energy by CRS or the failure to receive
‘ Force Majeure or the other Party's failure ta perform.

a i means, except as provided herein, shall purchase all of
its retail Energy requirements for its facility from CRS and not resell any of
the Energy provided hereunder to any third party. _

"laterest Rate™ means, for any date the lesser of (a) two (2) percent over the per annum rate of
interest equal to the prime lending rate ("Prime Rate”) as may be published from time to time in
the Federai Reserve Statistical Relexse H. 15; or (b) the maximum lawful interest rate.

‘MW" means megawatt.

*Term" shall have the meaning specified in Article 4.1.

jgsi iders" means the catity or entities transmitting aor transporting the Energy
on behalf of CRS Delivery Point.
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ARTICLE Il
OPTION

tly purchases its generation electric service from The Cincinnati Gas &

2.1 ﬁmﬂl
ompany (“CG&E") pursuant to the applicable tariffs or will provide mtice'by
December 30, 2004 that it will purchese generation electric scrvice from CGAE starting
| December 31, 2005 in accordance with applicable CG&E tariff requirements.

creby gramts to CRS the exclusive option, upon thirty (30) days notice, to
provide generation electric service for all %unﬁ and load sct forth in
Exhibit C, including any increases in accordance Wi ion 3.1, as of December 31,

2004 ("Option”). In the event that an Electric Choice Insufficient Return Notice Fee is
incurred Ik duc to switching back to CG&E standard tarriffed service prior to

January 31, 2005, uu:equivuxmmmdfeewiubem-cas

22  CRS shall have the right to exercise this Option at any time during the Tern of this
Agreement.

23  In exchange fo%nﬁng CRS this option, CRS agrees 1o W
calendsr yesr quarter of the Term, until exercise of the Option, the on
Exhibit A (“Option Payment™). The Partics agree that. imdeﬁu!t! or is
delinquent, after any applicable cure period, in any of ils pa any Cinergy
affiliated company for any service provided q« CRS has the right to offset

the Option Payment due hereunder with any amounts that are owed the
Cinergy affiliatod company. . -

25  IFCRS exervises its Opﬁo;:. the Parties shall enter into a power sale agreement, including
the terma set forth in Article IL

ARTICLE Il
CRS POWER CONTRACT TERMS

3.1 Inthe event CRS excycises its option, 8 powes sale agreement between CRS and AK Stedd
will be negotiated. The power sale agreement shall include gencraily accepted terms and
conditions relating 1o the sale of competitive retail electric generation service, including,
among others, the following tcrms: :

303
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a. Energy Quantity and Typg. CRS shall provide
Requirements Energy and Capacity up to
Maximum Demand (“Quantity”). 1If during the Term o

additional load or accounts greater

account is not included within the terms of thmm CRS shall have
no obligation to provide Energy and Capacily gve the Quantity
set forth herein.

Firm, Full

b. Trensmission Service and Charees. Transmission service will be FUVIM in
:ccordancc with the open access tansmission tanff of the Midwest
Independent Transmission System Operator, Inc. or CG&E {or an affiliate on
its behalf), whichever is applicable, as filed with the FERC and as it may be
amended, from time to time, or any successor tariff.

c. Base Contract Price. The Base Contract Price is set forth in Exhibit B.

d. Change to Prices. As a retail sale, the power sale agreement is not subject to
the jucisdiction of the FERC; nor shall cither Party seek to have the FERC
assert jurisdiction over the Agreement. However, to the extent that cither the
FERC or the Public Utitities Commission of Ohio assens jurisdiction over the
Agrecment, the Parties agree that the Contract Price specified above is just and
reasonable and consistent with the public interest. Neither CRS nﬂ

. shall seek 10 modify the Base Contract Price through the auspices 0!
regulatory body.

¢. Term. The term of the power sale agreement shall be through December 31,
2008. ' .

f. Credit. The power sale agreement will have terms and conditions as similar as
possible to CG&E’s enisting unbundled tariffs. CRS will not require surety

bonds, deposits or other corporate guarantees.

Mmmﬂnss IfCRS exercises llm optlon, then the combined

In additien, there will be transmission charges to
Exhibit B.

ARTICLE IV
TERM OF AGREEMENT

41 Apreement Term snd Effective Date This Agreement shall become effective upon
execution by the Parties, This Agreement shall extend from January 1, 2005 theough and

¢04
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including December 3}, 2008, unless terminated earlier in accordance with the terms of
this Agreement (“Term™).

A oTeeITt eyl

he Partics agree to use best efforis 10 U greement by negotiatin
amendments to this Agreement that put the Parties in substantislly the same overall
economic positions as created under the PUCO's Order dated November 23, 2004 in Case
Na. 03-93-EL-ATA and this Agrecment,

After Termination. The applicable provisions of this Agreement shall continue in effect
after termination thereof to the extent necessary 1o provide for final billing, billing
adjustments and payments.

ARTICLEV
BILLING

Rayment. CRS shall submit the Option Payment to ggiieseeblly check or wire transfer
within forty-five (45) days after the end of each ca ar year quarier. The payment
shall be submitred to an account or address designated byREIEETR

' "mlcl-!-“ - R L
DEFAULTYS AND REMEDIES

6.  Evenis of Defavit. An "Event of Defavit” shall mean, with respeet 1o a Party

(*Defaulting Party®), the occurrence of aay of the following:

6.1.1 any representation or warmnty made by the Defaulting Party herein shall at any
time prove ta be false or misleading in any respect matcrial to this Agreement;

6.1.2 the failure of the Defaulting Pazty to materially perform any covenant set forth

_ in this Agreement (except to the extent constituting a separste Event of Default,)

and such failure is not cured within five (5) Business Days after written natice
thereof 10 the Defauhing Party;

6.1.3 the Defavlting Party consolidates or amalgamates with, merges with or into, or
tranxfers all or substantially all of its assets t0, another entity and, at the time of such
consolidation, amaigamation, merger or tansfer, the resulting, surviving or

203
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transferee entity fails to assume all of the obligstions of such Party under this
Agreement,;

6:1.4 the failure to make when due, any payment required pursuant to this Agrecment if
such failure is not remedied within five (5) Business Days after writien notice of
such failure is given by the other Panty; or

6.1.5 the Defauking Party (i) files a petition or otherwise commences or acquicsces in 2
proceeding under any bankruptey, insolvency, reorganization or similar law, or has
any such petition fled or commenced against it and such petition is not withdrawn
or dismizsed within thirty (30) days after such filing, (ii) makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator,
receiver, trustee, conservator or similar official appointed with respect to it or any
mal portion of its property or assets, or (v) is unable to pay its debis as they

Upon the occurrence (and continuation beyond the

6.2 i
applicable cure period) of an Event of Default with to a Defaulting Party

ARTICLE VII
DUTY TO MITIGATE

7.1 Dutyo Mitigate. Each Party agrees that it has a duty to mitigate damages and covensnts

that it will yse commercially reasonable efforts to minimize any damages it may incur as
a rexult of the oifier Party's performanice o non-performince of this Agrecment.
i

ARTICLE vill
GOVERNING LAW - DISPUTE RESOLUTION

8.0 Coveming Law and Jurisdiction. This Agreement and the rights and duties of the Parties
hereunder shall be govemed by and construed, enforced and performed in accordance
with the laws of the state of Ohio.

8.2 Dispule Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreemient, or the breach thersof, shall be resolved fully and finalfy by binding arbitration
under the Commercial Rules, but not the sdministration, of the American Arbitration
Association, except to the extent that the Commercisl Rules conflict with this provisicn, in
which event, this Agreement shall control, This acbitration peovision shall not limit the

. Q08
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right of either Party prior to or during any such dispuie 1o seek, use, and employ ancillary,
or preliminary or permancnt rights and/or remedies, judicial or otherwise, for the purposes

maintaining the staius quo until such time as the arbitration award is rendered or the -

dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shali govem the construction and interpretation. of this Agreement, except
10 provisions related to conflict of Jaws. Within ten (10) Business Days of service of a
Demand for Arbitration, the partics may agree upon & sole arbitratoz, or if a sole arbitrator
cannot be agreed upon,  panel of three arbitrators shall be named. Onc arbitrator shall be
selected by CRS and one shall be selected b A knowledgeable, disinterested

and impertial arbitrator shall be selected by the two arbitrators so appointed by the parties. _

If the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
(10) Business Days, then either Party may apply to any judge in any court of competent
jurisdiction for appointment of the third acbitrator, There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within ninety (90) Business Days after the date of the selection of the arbitrator(s) or
within such period as the Partics may otherwise agree. Each Party shall be responsible for
the fees, expenses and costs incurred by the arbitrator appoinied by each Party, and the
fees, expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally
by the Parties, The decision of the arbitrator(s) shall be final and binding and may not be
appealed.  Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thereon. :

Notwithstanding the foregoing, the Partics may cancel or terminate this Agrwmsht in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article,

ARTICLE IX
MISCELLANEOUS

Lj ng Wearrapties. On the Effective Date and on the date of entering into this
Agrecment, each Party represents and warramis to the other Party that: (s) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formaticn and is qualified to conduct its business in each jurisdiction; (b) it has ali
regulatory authorizations necessary for it to legally perform its obligations under this
Aqeement and any other documentation relating to this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating 10 this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its governing documents, any contracts to
whxch_ 1113 & party or any law, rule, regulation, order or similar provision applicabie to it;
(d) this Agreement and cach other document axccuted and delivered in accordance with
this Agreernicnt constitutes its legally valid and binding obligation enforceable against it in

d07?
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accordance with its terms; (e) there are no banknupicy proceedings pending or being -
contemplated by it or, to its knowledge, threatened against it; (f) there is not pending or, to
its knowledge, threatened against it of any of its affiliates any legal proceedings that could
materislly adversely affect its ability to perform its obligation under this Agreement ot any
other document relating to this Agreement; (g) no Event of Default or event which, with the
giving of notice ot lapse of time, or both, would constitute an Event of Default with respect
ta it has occurred and is continuing and no such event ar circumstance would occur a3 a
result of its entering into or performing its obligations under this Agreement or any other
document relating to this Agreement or any Transaction; and (h) it is acting for its own
account, has made its own independent decision to enter into this Agreement and as to
whether such Agreement is appropriate or propes for it based upon its own judgment, is not
relying upon the advice ot recommendations of the other Party in so doing, and is capable of
assessing the merits of and understanding and understands and accepis, the terms,
conditions and risks of this Agreement.

9.2  Assignment. This Agreement shall be assignable by CRS without the‘\sml
provided such assignment is to any other direct or indirect subsidiary of Cinergy Corp.
provided that such direct or indirect subsidiary has an equivalent or higher credit rating
than CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hercunder shall be made only with the written consent of the other Pasty, which
consent shall not be unreasonably withheld.

9.3 Nolices. All notices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form. Notice by regular mail shall be deemed to have been received three
(3) Business Days after it has been sent. Notice by facsimile or hand delivery shall be
Gsemed to have beer received by the close of the Business Day on which it was transmitted
or hand delivered (unless transmitted or hand delivered after close of normal business hours,
in which case it shall be deemed to have been received at the close of the next Business
Day). Notice by ovemight or courier shall be deemed to have been received two (2)
Business Days after it has been sent. APacty may change its addresses by providing notice
of the same in accordancs with this Section 9.3,

Ta CRS:

James B. Gainer

139 East Fourth Street
Cincinnati, OH 45202

Phone - $13-287-2633
Fax - 513-287-1902

David F. Bochm, Esq.
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Boehm, Kuntz & Lowry

36 E. Seventh Street, Suite 1510
Cincinnati, Ohio 45202

Ph: 513.42).2255 Fax: §13.421.2764

9.4

9.5

%6

9.7

Geperal. This Agreement constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agrecment shall be considered
for all purposes as prepared through the joint efforts of the Partics and shail not be
construed against one Party or the other as a resull of the preparation, substitution,
submission or other event of ncgotiation, drafting or execution hercof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
cxecuted by both Parties. This Agreement shall not impart any rights enforceable by any
third party (other than a permitted successor o assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable cotwt of faw
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining Jawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and sudit
rights contained herein shall survive the termination or expiration of this Agreement for

three {3) years.

Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or
advisors who have a need to know such information and have agreed to keep such terms
confidential) except in order to comply with any spplicsble law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, cach Party shall, to the extent practicable, use reasonable efforts to prevent or
limit the disclosure, The Partics shall be entitled to all remedies available al law or in
equity to enforce, or seck relief in connection with, this confidentialily obligation. .

Counterparts, This Agreement may be separately executed in courterparts each of which
when 30 executed shall be deemed to constitute one and the same Agreement.

This Agreement superscdes and replaces the agreement between CRS

November 22, 2004, During the term of this Agreement, it supersedes and replaces any aother
agreements between the Partes or their affiliates related to PUCO Case No. 99-1658-EL-ETP.
Upon the termination of this Agreement, any other settlement agresments between the Parties or
their affiliates related to PUCQ Case No. 99-1658-EL-ETP shall be in fall force and effect
according 1o their original terms.
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The Parties have caused this Agreement to be executed by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC

i
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Exhibit A:

Customer Group:*

Quarterly Option Payment Caiculation

The CRS optica payment made quarterly for the period January 1, 2005 through December 31, 2008 or the daie
upon which 1he opsion is excrcised whichever comes first, will be equivalent 10 the following calculasion:

Tarift
Schedule

Demand Charge {3 per kW)

Energy Chasge (8 por kW)

Fiyss 51

Second § Addith

S Addldonal
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EXHIBIT B:

Customer Group:
CRS Generation Rates for Former Rate DP Standard Service Customers

3

Net Monthly Generation And Transmissian Bill Wilt Be The Fetiowing NN

Computed ll sccordance with the following charges. {Kilswatt of demand is
shbreviated as k' W and kilownit-hours are abbreviated as KWh):

Geseration Charges
{s) Demand Charge

First 1,000 kilowstts ......c.cooveervnnencsnsnnsaiens
Additional kilowatts .............. PP
() Esergy Charge )
Bllling Demand dmes Y .........cceeen Cerenmsans
Additionsl KBowatt-ROUTE . oviveuinesrsercenon O
A
uel Charge shail he equal te

Tr llmu Charges

Customer will pay a tramamission charge equivalent io the sam of sl
. pplicabie cransmission charges that thay would pay to CGEE ns
“standard 1arifY customer. Transmission charges to be paid Include, but are
aoe limited lo the following PUCO approved charges:

{1) Network Transmission Services

(Z) MISO Schedule Charges
(3) NetCongestisn Charges

12
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: EXHIBIT B:
Customer Grdupﬂ
CRS Generation and Transmission Rates for Former Rate 15 Standard Service
Customers
i
Net Monthiy Bl

Computed In accordaace with the following charges. (Kllgvolt smperey are
abbrevinted ay kVA aud kilowatt-houss are abbreviated aa k'Wh):

. Generadun Charges
(¥) Desmaad Charge
m m KVA LI I TY DET ST Y T

(b) Energy Charge

Bliing Demand times 300 .......... oo rveneereennes "
Additiess) Wiowsti-hears ........... I —
(4 Pue)Charge
The Fuel Charge shall be equal te th

Transmission Charges ‘ _
Customer will pay & iransmission charge equivalent te the sumof all
spplicable tranymbssion charges that they wonld pay 1s CGELEsss |
standard tariff customer. Transmission chsrges (o be paid Include, bt sre
=0t Umited to the fellawing PUCO approved chargess T

{4) Network Trazsmission Services
{3) MUSQ Schedule Charges
{6} Net Congrstion Charges

3
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Exhibit C:
Customer Group:
Customer Account List
This agreement penins to the followin;_
14
914




@iooe

Ay AL A W R it

B wii01

CONFIDENTIAL PROPRIETARY
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This agreement is between Cinergy Corp. (Cinergy), through its
agent Cinergy Retail Sales, LLC (CRS), and the Industrial Energy Users-
Ohio (IEU.Ohia) for the benefit of Marathon Ashland, Inc., and General
Motors, In¢., {Customers), effective this 8th day of November 2004. This
Agreement replaces and supersedes the terms and conditions of the
Agrecment dated May 28th 2004, between IEU-Ohic and Cinergy. As to
General Motors, Inc., this agreement is effective only to General Motors, -
Inc., West Chester Operation (GM). It is the intent of the parties to this
agreement to bind the Customers to the terms and conditions set forth
herein. The following is the entire agreernent between CRS and IEU-Ohio
(Parties); it may not be amended except by the written agreement of the
parties,

Thia agreement §s binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be released to non-parties only if ordered by a court or administrative
agency of competent jurisdiction. If the issue of this agreement's
confidentiality comes before a court or administrative agency of
competent jurisdiction the party before such court or administrative
agency shall immediately notify ﬁhe other party. The Parties shall defend
the confldentiality of this agreement. The Parties shell not circulate the
agreement, or its existence, to any employee, agent, or assignee of the

party unless such employee, agent, or assignce has a nced to know for

DEPOSITION
EXHIaIT

# 1%

€16910:)




Ant hit Ve
-

nuer L£.u® TAL ULA ZZL 1008

SGa02

CANENWE VURT elsr

TRADE SECRET

the purpose of effectuating the agreement. For purposes of this

paragraph, the term Parties includes the Customers.

The Parties, for good consideration, agree to the following terms

and conditions:

1.

Beginning January 1, 20035, or at such later time as may be
specified herein for any accounts of cach Customer that may be
presently receiving competitive retail generation service from a
supplier not affiliated with Cinergy, CRS shall supply, on a full
requirements baasis, and each Customer shall purchase firm
competitive retail electric generation service from CRS or
another Cinergy affiliated competitive retail electric service
provider dasignated by CR8. Any accounts of each Customer
Presently receiving competitive retail electric service from a non-
Cinergy affiliated competitive retail electric service provider shall
have the right to delay the start date of the above described
supply relationship with CRS to a date specified by such
Customer pravided that such delay does not cause the supply
relationship with CRS to commence later than January 1, 2006.
The all requirements, firm, competitive retail generation supply
provided by CRS to Customers shall be priced at the currently
effective unbundled generation price specified in the otherwise
applicable tariff schedule of The Cincinnati Gas & Electric
Company for standard offer service, |¢aa an amount equal to the

applicable Regulatory Transition Charge (RTC), the resulting .

Specified price also known as “Little G*1. Compliant contracts
to implement the above described service relationship between
Custorners and CRS shall be executed as soon as reasonably
possible and shall terminate no later than December 31, 2008.
Cinergy sheall reimburse Customers for actual payments made
to The Cincinnati Gas & Electric Company as follows: (1) From
January 1, 2005 through December 31, 2005, any Customer
Purchasing competitive retail electric service from a non-
Cinergy affiliated competitive retail electric service provider shall
maintain the shopping credit structure (payment of Big G less
the applicable shopping credit) approved by the Commission in
¢ase no. 99-1658-EL-ETP and Cinergy shall reimburse monthly

Such Customers for thérrate stabillzationr charge component,

and one half of the system reliability tracker component, of the
Provider of Last Resort (POLR) charge paid to The Cincinnati

! The cusrently effective Little G rate shail mean the Little G rate in effect sy of the date
this agreement is signed.

(C16910)
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Gas & Electric Company; {2) from January 1, 2005, through
December 31, 2005, Cinergy shall reimburse GM¢monthly the
full amount biiled tv and paid by GM as the Regulatoery
Transition Charge paid to The Cincinnati Gas & Electric
Company provided OM is purchasing competitive retail electric
service from a non-Cinergy affiliated competitive retail electric
service provider during such calendar year {3} beginning
January 1, 2005, through December 31, 2005, for all
Customers purchasing competitive retail electric service from a
Cinergy affiliated competitive retail electric service provider,
Cinergy shall reimburse monthly all such Customers for the as

billed and actual full amount of the Reguiatory Transition ’

Charge; the as billed and actual full amount of any Rate.
Stabilization Charges, and one half the amount billed to

Provider Of Last Resort’ actually paid to The Cincinnatl
Gas & Electric Company; {4) beginning January- 1, 2006, for
Customers purchasing the above described competitlve retail
clectric scrvice from a Cinergy affiliated competitive retail
electric service provider, Cinergy shall reimburse monthly all
Customers for the full amount billed to and paid by Customers
as the R

and,,. paid.. by Customers: as’ Rate. Stabilization. Charge
component; and one half the amount billed to Customers as the
system reliability” trsicker’ component; of the Provider Of Last’
Resort charge actually paid to The Cincinnati Gas & Electric
Company. Customers shall pey all remaining applicable
market-based standard service offer charges including, but not
limited to, the infrastructure maintenance fund component of
the Provider of Last Resort chargsi’ To the extent that
Customera actually pay the infrastructure maintenance fund
component of the Provider of last resort Charge; Cinergy shall
reimburse, consistent with the reimbursement schedule
contained herein, infrastructure maintenance fund payments in
excess of 4% of little g# Nothing herein shall operate to limit the
ability of cach Customer to avold all or such portion of any
standard service offer charge that may be avoided by shopping
customers, Cinergy and the Customers understand that: (1)

this agreement was drafted based on the expectation that each

Customer shall qualify as shopping customers so as to avoid all

or such portion of any standard service offer charge that may be

avoided by shopping customers; and, (2} as a shopping

customer, cach Customer shall not be billed any standard

service offer charge that may be avoided by shopping

customers.

as the system reliability tracker component ‘of the -

Transition Charge, the full amount billed to. .
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If, prior to December 31, 2008, the Customers add additional
load or accounts in The Cincinnati Gas & Electric Company’s
certified territory which exceeds the Customer’s combined (all
accounts) maximum demand as of January 1, 2005, such new
load or accounts may receive the options and beneflts accruing
from participation in this agreement to the extent that, for each
Customer, such new Joad or accounts cumulatively represents
new annual peak load of three (3 MW ox less; any accounts
representing new load beyond foregoing limit are not
inchided under this agreement. ; ,

Customers purchasing o:ompetih'wé retail electric service from a
non-Cinergy affiliated competitive retail ¢lectric service provider
shall be deemed to have provided, through this agreement, such
written notice as ‘may be required prior to the end of such

purchase contract so that the Cusnbmers may avold any penalty
or additional chnrge that may ariso absent such notice upon
retucning to standard offer semoe'. pmmlod by The Cincinnati
Gas & Electric Compan]r

Cinergy shall pay the ndﬁ;mal Energy Users-Ohio
$IDOOOOOO as compensation for legal services, upon the

issuance of a final order of thc Comzmssmn satisfactory to

Cinergy. B

This agreement haa o applica to The Cincinnati Gas &
Electric Company’s transmission ;and distribution rates as
approved by the Public Utlitits Commission of Ohio.
Customers shall: paj :the _appficable transmission and
diatribution fates of Cincisinati |Gaa & Electric Company aa
approvedbyﬂxeComn#saon, and/{r if applicable, shall pay to
Cinergy Retail Salea apph::abh rangmiasion charges equal
to the transmission ppraved by the Public Utilities
Commission of Ohio fqr Cindnna :Gas & Electric Company.

Customers, or their appom representative, retain all rights to

{C169103

Nothing in this agmem t shall aﬂ'e the. terms and conditions
agreed to by Indusirial Energy:U hio on behalf of General
Motors-and Cinergy, pursizant to tHe agreement dated May 8,
2000 related to thg set ement of ccrtain issues in PUCO Case
No. 99-1658-ELE1?
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Cinergy will ¢ tl* sl regula:ory requiremnents necessary
to create an aiﬁl te'd peutwc electric service provider
to supply co service to Customers as

P Oil! ll) of sagreement

R a-Ohlo shall support a Stipulation
ali (as & leptm Company and the [EU-
BL-ATA S\lb]ﬂ:t to such reservation as
iditad o Cmergy The Customers shall
Energy - Usera—Otno to support an

filed by The Cm ]
Ohio in Case No}f
[EU-Ohio has cogi
cause the Indi®

Application for R g ﬁled by The Cincinnati Gas & Electric
Company seelun ihsgarte ment ithout modification of the
Stipulation signegd:by fh Ci ti Gas & Electric Company
and IEU-Ohio abpiptal by ! the Commission without
modification of t 37 ¢ tﬁr -'a‘ltema’ iye proposal submitted in its
 application for relks ' 4 Casc 0. 03-93-EL-ATA, and any
related litigation i} o |
5
This agreement term g?' B r 31, 2008, or as follows:

The Public UtilitiéfCos

ATA, fails to iszu¥ - -?'* §u§ i g acceptable to Cinergy
such that it s n?tﬁout modification the original
Stipulation sxgnc iy (3 '8 Or ts without modification
CG&E’s alternatifp -fropodal’. mayle in its application for

reheanng.

A court or adrul
issues an order ¥
agreement or othexi

13
t L
Wi |
Each Custamer r f ingevgual 'Inemunate this agreement in its
entirety, mc!udxng s, o the CRS, upon twelve (12)
months written nd ce d that such termination
shall be effective f ¥ 3 ts and for this entire

agreement.

‘of competent jurisdiction
es of the benefits of this
nt.

fi
Serefnient hy prcrhcled in paragraphs A and

PRV
et vt 3 g e ot v, 7 oy

1
:
1)
]

ik
B above, the parties agrcc M uad -}- id’mtq to fulfill the intent of this
Wbl d
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parties with substan tis
same Consideration as c%) .

All notices, demandi ;
given in writing to the baghie

and will be effective upe

To Customers:

Samuel C. Randaziq
McNees, Wallace & q
21 East State Strefit}
Columbus, Ohio 452985
(614) 469-8000 "} §

To Cinergy:

Cine

James B. Gainer
139 East Fourth fi""

h

Cincinnati, OH 45

o¢ such other address as;}s§ !
to time. Payments shall Bef
designated by the payee m :

Cinergy and the Gflo;
harmless the non-breac B

parties including the gove

environmental damages, zd tradf 3

from or in connection wi

retail electric service arisitioiic

of this agreement.
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tq be given hereunder shall be

' 1 ' Bd:imses appearing herein below

.:jt . ' .

#g by the recipient from time

pwire transfer to the account

iencl_. indemnify, and hold

rdbd dhly and all claims by third
Jl

e enforcement or breach of

t@:, property damages,
geid ifines, or penalties arising

3 of| acceptance of competitive

fon with the performance
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This agreement i

apply to successors

Cinergy provided, as fdihd

substantially similar ¥
presently exist. The P
under this agreement
parfy and such written &b

This agreement sk

with the laws of the Statil

Entered into on this

On behalf of Cinergy

LU

Paul A. Colbert, Senior

The Cincinnati Gas & ElolE

155 East Broed Street

Colturabus, Ohio 43215 - .18 |

(Cl69103
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knefit of the Parties and shail
i
je!affected Customers as well as

% i they continue to display

acteristics as those that

i ;: their rights or obligations

‘ sent of the non-assigning

sasonably withheld.

fd construed in accordance

1 of the Customers

u‘i’ 4 C%?"'“J-"b"@-

1 C. Randazzo, Esq.

fecs Wallace & Nurick LLe

East  State  Street
J‘--. wr
Bmbus, Ohio 43215
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This Agreement is between Cinergy Retail Sales, LLC {Cinergy}, and

AM: Steek - Corporation; Al Prodilcts* & Chérmicals;: Inet;* Ford” Motor: -
“sind¢ The: Proctos. and..Gamble: Cai. -

 COBPGR O Kiiohall BTG
(Customers), effective this 19% day of May 2004. It is the intent of the

Parties to this Agreement to bind the Customers to the terms and

conditions set forth hérein. i

This Agreement is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be released ta no;:-Parties' only d’ ordered by a court or administrative
ageéncy of competent jurisdicion. If the issue of this Agrcement’s
confidentiality. comes before a court or administrative agency of
competent jurisdiction the Party before such court or administrative
agency shall immediately notify the other Party. The Parties shall defend
the confidentiality of this Agreement. The Parties shall not circulate the
A_greemcnt. or its existence, to any cmployee, agent, or assignce of the
Party unless such employee, ageat, or assignee has a need to know for
the purpase of effectuating the Agreement.

The Partics, for good consideration, agree to the following terms

and conditions:

L. The Customers may, individually and on an individual account
basis, select one of the following options for compctitive retail
electric service no later than sixty (60) days after the Public
Utilities Commission of Ohio’s {Commission) Order in Case Na.
03-93-EL-ATA or December 1, 2004, whichever comes first:

DEPOSITION
EXHIBIT

.
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a. Beginning January 1, 2005 and ending December 31, 2008,
each Customer except {@¢fitral¥ Eltetriy may purchase
competitive retail electric generation service from Cinergy at
their current tariffed unbundled generation rate approved by
the Commission in case no. 99- 1658 EL-ETP and a!so

pﬁc& to compare. eomgggc,gt qim_tmarket -Based
standard service: offer approved by the Commission: ik case:
. 03-93-BE-ATAL: as sucli rate may- bhe- periodically: :
‘agiproved by the PUCGH 1t is agreed that for any Customer
who elects this option (a) and that elects to kecp a
competitive retail electric service contract extending beyond
January 1, 2005, but ending no later than December 31,

2005, Cinergy shall reimburse such Customer mm:w
memmwmmm during 2008 and
the Customer shall begin service under this option {a) no

latet than January 1, 2006. Bcgmnmg Janua:y L 2008,

MMM faeiﬂdei may purchase th.rough ‘December “

31, 2008 competitive retail electric service from Cinergy
pursuant to the terma and conditions of its existing Service
Agreement for Supply of Electnc Encrgv thh ‘I‘he Cincinnati
Gas & Elcctnc Company - isted prarterty fOF: fuck ax noteck;

: cares: Réseard _“as chose terms are
de:l'med in thcir current R‘I‘P agreements, may be adjusted

a]l Customers for actual REglato

- pmd ta ‘l‘he Cincinnati Gas & Elec.‘htc Company
The effect of such reimbursement shall be that Customers
will pay the lmbundled generat:.on rate approved in Case No.
99-1658-EL-ETP) ' ' 4

rmmburse quartcr]y

agamat any autstandﬁ'\g balanoe oWed 'any i Cmcrgy
company; or,

b. Each Customer may accept The Cincinnati Gas & Electric

7 Companys market-based standard service offer price,
- IneR _'*'-mmmmm&pmﬁwwmm v
cBE#E& "approved by the Commission in case no. 03-93-EL~

anmually, unless the parties agree otherwise. Cmergy shall

IR
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ATA, but retain the right through December 31, 2008, to
switch t0 a competitive retail electric service provider under
the terme and conditions of the Commission’s order. Upon
switching to a competitive retail slectric service provider,
Cinergy shall reimburse each such Customer 0H&Ralf of the:
“appoallyadjosted mmmnmammmummm
charges (duck chiarges 4o not include the Raté Stabilization

" Chargs: component: of the: Pravides' of ldsk Resort Chargey

thereafter paid to The Cincinnati Gas & Electric Company
through December 31, 2008. If a Custorner is taking service
from a non-Cinergy affiliated competitive retail electric
service provider on January 1, 2005 _ Cmergy shall
reimburse such Customer for ° i *af” thiff” dntiviallyy

Dccembet 31 2005 If a Customer notifies Cinergy no later
than 60 days after the order is issucd in Case No. 03-93-EL-
ATA or December 1, 2004 {whichever comes first} that it
intends to purchase generation from a competitive retail
tlectric service provider (including a Cinergy affiliated CRES)
for the period January 1, 2005 thru Dccembcr 31, 2008
then a) Cmcrgy ahall re:mbursc t.he Customcr fo
, _w\
N 3 35 200" and bl tlus nohce const'itutes
Customer‘s contract with a credit worthy CRES to provide
firm gencration service for its full capacity, energy and
transmission requirements through December 31, 2008.
Cmctgy may set off revenues collected for mm.ﬁmu 1
' p adfusted compoiscik of thi Provides Of Liit Reacrt 1

charges to be reimbursed to the applicable Customers

against any outstanding balance owed to¢ any Cinergy
affiliated company. Customers choosmg this opton may
switch from a non-Cinergy affiliated competitive retail
electric service provider to Cinergy at the Fitiurket¥ra
apiproved: by: the: Cominiasions iiF case=igs G&ﬁ&kﬁ-ﬁfk‘m
the market rate offéred: by Cinergy; whichéver is-highet. )

If, prior to December 31, 2008, any of the Customers add
additiona) load or accounts in The Cincinnati Gas & Electric
Corapany’s certified territory which exceeds a Customer's
combined (all accounts) maximum detmand as of January 1,
2008, such new load or accounts may receive the options and
benefits accruing from participation in this Agreement to the
extent that, for each Customer, such new load or accounts

’
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cumulatively represents new peak load of thied {3 MW o lesay
any accounts representing new load beyond the foregoing limit
are not included under this Agreement.

Customera shall pay The Cincinnati Gas & Electric Company’s
transmission and distribution rates as approved by the
Commission.

Cinergy will comply with all regulatory requircments necessary
to be certified as a competitive retail electric service provider to
offer competitive retail electric service to Customers as required
by paragraph one (1} of this Agreement.

In the Cincinnati Gas & Electric Company’s next distribution
base rate case that results in a change in the Customers’ rates,
CG&E will file a cost of service study reflecting actual cost of
service for all rate classes. The Cincinnati Gas & Electric
Company shall support the future distribution rider, propased
as Rider CIR, allocated based upon distribution net plant.

The Customers shall causc the Ohio Energy Group to support a
Stipulation filed by The Cincinnati Gas & Electric Company and
the Qhio Energy Group in case no. 03-93-EL-ATA.

If a Customer had shopped for competitive generation and is
subject to a minimum stay with CG&E that extends beyond
Januery 1, 2005, then the minimum stay shall be waived and
the Customer may elect under Paragraph 1 for service to be

_ effective January 1, 2008,

Nothing in this Agreement modifies or himits any settlement
agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

The Parties agree to work in good faith to carry out the intent of
Paragraph 1, including the developruent of CRES contracts with
terms and conditions as similar as possible to the existing
unbundled tariffs. Cinergy will not require surety bonds,
deposits or other corporate guarantees under Paragraph 1.

If an order in Case No. 03-93-EL-ATA is issued which is
acceptable to CG&E but which renders invalid or ineffective any
provision of this Agreement to the cconomic detriment of the
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Customers, then Cinergy will provide the same economic value
. to the impacted Customer{s) through some other mutually
acceptable process.

This Agreement terminates after December 31, 2008, or as follows:

A.  The Commission, in Case No. 03-93-EL-ATA, and ongoing fuel
cost recovery cases, fails to approve as part of the capped
Provider of Laat Resort Charge, a fuel cost recovery mechanism
such that fuel costs equal the average embedded fuel costs for
all consumers in The Cincinnati Gas & Electric Company

scrvice territory served by any Cinergy company.

B.  The Commission, in Case No, 03-93-EL-ATA or a related case
necessary to carry out the terms and conditions of this
Agreement, issues an order unacceptable to Cinergy.

C. A court or administrative agency of competent jurisdiction
18sucs an order depriving the Partles of the benefits of this
Agreement or otherwise voiding this Agreement.

Before termination of the Agreement as provided in paragraphs A and

' B above, the Parties agree to use beat efforts to fulfill the intent of this
Agreement, by negotiating amendments to the Agreement that provide
the Parties with gubstantially the same economic beneflt for substantially
the same consideration as contained in the original Agreement.

All noticcs, demands, and statements to be given hereunder shall be

given in writing to the Parties at the addresses appearing herein below
and will be effective upon actual receipt:

Ta Customers:

David F. Boehm, Esq. or

Michael L. Kurtz, Esq.

Bochm, Kurtz & Lowry

36 East Seventh Street, Suite 2110
Cincinnati, Ohio 45202

{CO%194;] 5
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James B, Gainer '
Cinergy Services, Inc.
139 East Fourth Street
Cincinnati, OH 45202
or such other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
designated hy the payee from time to tme.
Cinergy and the Customers shall defend, indemnify, and hold
harmless the non-breaching Party from any and all claims by third
Parties regarding the enforcemnent or breach of this Agreement arising
from or in connection with the performance of thia Agreement.
This Agreement is for the exclusive benefit of the Parties and may
not be assigned without the written consent of the non-assigning Party. _
| This Agreement shall be governed by and construed in accordance .

with the laws of the State of Qhia.

Entered into on this 19th day of May:

On behalf of Cinergy On Behalf of the Customers

Paul A. Colbert, Senior Counsel David Boehm, Counsel

The Cincinnati Gas & Electric Company Michael L. Kurtz, Counsel

155 East Broad Street Boehm, Kurtz, & Lowry

Columbus, Ohio 43215 36 East Seventh Street
Suite 2110

Cincinnati, Ohio 45202

(041943 6
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CINERGY.
SEAcES
130 East Fourth Streel
P.O. Box 960
Cincinnati, OH 452010960
April 4, 2005
My, David F. Boehm
Atlorney for the Ohlo Energy Group
Boehm, Kurtz & Lowry
Attorneys at Law
36 East Seventh Street
Suite 1519

Cincinnati, OH 45202

Re: Calculaion of RTP Option Paymenis
Dear Daver

AS you are aware, In the course of negotiating the CRS option agreements with O0EG
members General Electric and P&G] it was agreed that the terms and conditions of their
existing RTP would continue through December 31, 2008. More specifically with respact to
GE, it was agreed that the CBL and BOH defined in the RTP would remaln in effect for the
entire térm of the agreement provided their was no substantive increage in thelr load during
the: term of the agresment. While both parties have and conlinue to agree to this handiing of
the RTP accounts, | am writing on behalf of Cinergy Retall Sales with tha purpose of
clarifying and gaining written confirmation of the agreement that was reached with réspect
to the calculgtion of the option payments to he made quarterly by Cinergy Retail Sales to
OEG members taking RTP service.

The Ohlo Energy Group, on behaf of its members, and Cinergy Retall Sales, LLC (the
Parties), hareby agree that undes the Option Agreement dated January 24, 2005, betwean
Cinergy Retall Sales, LLC and General Eleciric Company acting through GE Transpartation -
(Option Agreement), the amount referved to as "Big G™ will be calculated bagsed upon the
defined BDH and CBL for General Electric’s RTP Account {Account 17402254-01). The
parlies also agree that all of the riders established in the CGAE rate stabilization plan, with
the excéption of Rider FPPA will be calculated based upon actual demand and energy
consuymplion rather than the BOH and CBL defined in any RTP Agreament

Pleass confirm your agreement to the above by signing and returning the duplicate copy of

this letter.
in A
mes B (‘,:6)
| David F. Boehm
' Attorney for the Ohio Energy Group

DEPOSITION
EXMiBIT

#{S
Tol (TR
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Agreement

Thig agreement is between Cinergy Corp. {(Cinergy), through its
agent Cinergy Retail Salea, LLC {CRS), and the Industrial Energy Users-
Ohio (IEU-Ohio) for the benefit of Marathon Ashland, Inc., and General
Motors, Inc., {Customers), effective this 28th day of May 2004. As to
QGeneral Motors, Inc., this agreement is cffective only to General Motors,
Inc., West Chester Operation (GM].. It is the intent of the partiea to this
agreement to hind the Customers to the terms and conditions sct forth
herein. The ollowing is the entire’ agreement between CRS and IEU—Oh:o
{(Parties); it may not be amended except by the written agrcement of the
parties,

This agreement is binding on the Partiea‘ regarding the Sﬂbjﬂ"t
matter herein and is to remain confidential smong the Parties and may
be released to non-partics only if ordered by a court or adm:matraﬁve
ascncr of competent jurisdiction. If the issue of this agreement'
confidentiality comes before a2 court or administrative agenty of
cornpetent jurisdiction the party befors such court or admi.nistrativc
agency shall immediately notify the other party. The Parties shall defend
the confidentiality of this agreement. The Parties shall not circulate the
agreement, or its existence, to any employee, agent, or assignee of the
party unless such employee, agent, or assignee has a neced. to know for
the purpose of cffectuating the agreement. For purposes of this

paragraph, the t ies i
grap erm Parties includes the Customers. OEPOSITION

EXHIBIT

o
{ MLt s
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The Parties, for good consideration, agree to the following terms

and conditions:

1.

Beginning January I, 2005 or at such later time as may be
specified herein for any accounts of each Customer that may be
presently receiving competitive retail generation service from a
supplier not affiliated with Cinergy, CRS shall supply, on a full
requirements basis, and each Customer shall purchase firm
competitive retail electric generation service from CRS or
another Cinergy affiliated competitive retail electric service
provider desxgnated by CRS. Any accounts of each Customer
Presently receiving competitive retail electric service from a non-
Cinergy affiliated competitive retail electric gervice provider shail
have the right to delay the start date of the above described
supply relationship with CRS to a date specified by such
Customer provided that such delay does not cause the supply
relationship with CRS to commence later than January 1, 2006.
The all requirements, firm, competitive retail generation supply
provided by CRS to Customers shall be priced at the currently
cifective unbundled generation price specified in the otherwise

applicable tariff schedule for standard offer service less an
Amaunt equal to the applicable. Regulatory, Transition Chargme.. .
‘ Jenowrs s Yt

. (RPEYx thé réstltings ¢
Compliant contracts to implement the above described service -

- prioe- algox

relationship between Customers and CRS shall be executed as
soon as reasonably possible and shall terminate no later than
December 31, 2008. Cinergy shall reimburse Customers for
payments made to The Cincinnati Gas & Electric Company as
follows: {1) From January 1, 2005 through December 31, 2005,
any Customer purchasing competitive retail electric service from
a non-Cinergy affifated competitive retail eclectric service
provider shall maintain the shopping credit structure (payment
of Big G less the applicable shopping credit} approved by the
Commission in case no. 99-1658-EL-ETP and Cinergy shall

reimburse monthly such Customera for hal&qﬁ,th& amount

bd.led to Customers: as the comiponent: of thie Pravides: of
Resory: (POLR). chargs paid to The Cincinnati Gas & Electric
Company- (2) from January 1, 2005 through December 31,
2005, Cinergy shall. reunburs monthly the full amount
billed to and paid by ecoifiponent: paid. bow Tl - -
Cincinnati Gas & Electri@ %mpany’ providec @M is purchasing
competitive retail electric service from a non-Cinergy affiliated

! The curren

{C155203

‘WAA.:H i 5

effective Littie O rate shall mean the Little O rate i affect as of the date: -

.
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competitive retail electric service provider during such calendar
year (3} beginning January 1, 2005, through December 31,
200§, for all Customers purchasing competitive retail electric
strvice from a Cinergy affiliated competitive retail electric
strvice provider, Cincrgy shall reimburse monthly all such

Customers for the s billed ang actual fult amount of the RTC, .
i) I full emount of any Rate Stabififatites :
s and Hall of tha smouhe’ stomers as the .

. POLE eomponentactually paid to The Cincinnati Gas & Electric

Company; {4) beginning January 1, 2006, for Custgmera
Purchesing the above described compchttve retail clectrio
strvice from a Cinergy affiliated competitive retail electric
sarvice provider, Cinergy shall reimburse monthly all
Customers for the full amount billed to and paid by Customera

as the RTC, the-full amonini billed Ot and g Custamers as. |
Ry . CRaFgedi- and hilf of the s T
‘Customers as- the: POLR” components actually paid t The

Cincinnati Gas & Electric Company.

If, prior to December 31, 2008, the Guswmeru add additional
load or accounts in The Cincinnati Gas & Electric Company”™s
certified territory which exceeds the Customer’s combined- (all
accounts) maximum demand as of January 1, 2005, such new
load or accounts may receive the options.and benefits accruing .
from participation in this agreement to the extent that, for each
Customer, such new boad or accounts cumulatively represents
new annual peak load of thres (3) MWk o lisedl any accounts
representing new load beyond the foregoing limit are not
inchaded under this agreement.

Customers purchasing competitive retail electric service from a
aon-Cinergy affiliated competitive retail electric service provider
shall be deemed to have provided, through this agreement, such
written notice as may be required prior to the end of such
purchase contract so that the Cuatomers,may avoid any penalty
or addijtional charge that may arise absent such notice upon
returning to standard affer service pr:mded by The Cincinnati
Gas & Electric Company.

Cinergy shall pay the Industrial Energy Users-Ohia
$100,000.00 as compensation for lcgal services, upon the
issuance of a final order of the Commission satisfactory to
Cinergy,

Customers shall pay The Cincinnati Gas % Electric Company’s
otherwise applicable transmission and distribution rates as

149
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approved by the Commission. Customers, or their appointed .
representative, retain all rights to participate in Commission
and Federal Energy Regulatory Commission proceedings that
may affect the rates, terma, or conditions of distribution and

transmission service.

5. Nothing in this agreement shall affect the terma and conditions
agreed to by Industrial Energy Users-Ohio on behalf of thiferalk.
Motorgj and Cinergy, pursuant to the agreement dated May 8,
2000 related to the settlement of certain issues in PUCO Case
No. 99-1658-EL-ETP.

6. Cinergy will comply with all regulatory requirements necessary
to create an affiliated competitive retail electric service provider
to supply competitive retail clectric service to Customcrs as

required by paragraph one {1) of this agreement.

7. The Industrial Energy Users-Ohio shall support a Stipulation
filed tyy The Cincinnatd Gas & Elcctric- Company and the [EU-
OChio in Case No. 03-93-EL-ATA suhject to such reservation as
IEU-Qhioc has communicated to Cinergy. .

This agreement terminates after December.31, 2008, or a8 follows:

A. The Commission, in Case No. 03-93-EL-ATA, fails to issue a
final order acceptable to Cinergy.

B. ' &rédlt or administrative agency of competent jurisdictia
‘issues an order depriving the parties of the benefitd* of thi
“agreement or otherwme voiding t.tna ageemmt.

C. 'Each Customer may individuall terrmnate this agreement in 1l:d
entirety, including its contract with, the: CRS, upon twelve (125
months written notice to CRS provided. that such termination:
shall be effective l'or all Cusr.amer accounts a.nd for this entire:

"agt’eemznt. A : - S %J@

Before termination of the agreement as provided in paragraphsa A and
B above, the parti¢s agreec to use best efforts to fulfill the intent of this
agreement, by negotiating amendments to the agreement that provide the
partiea with substantiaily the Same econormic benefit for substantially the .

same consideration a8 contained in the original agreement.

15520 4 3 4 4
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All notices, demands, and statements to be given hereunder shall be
given in writing to the parties at the addresses appearing herein below
and will be effective upon actual receipt:

To Customers:

Samuel C. Randazzo, Esq,

McNees, Wallace & Nurick

21 East State Street, 17% Floor

Columbus, Chio 43215

(614} 469-8000

Ta Cinergy:

Cinergy

James B. Gainer

139 East Fourth Street

Cincinnati, OH 45202
or such other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
desgignated by the payee from time to time.

Cinergy and the Custorners shall defend, indemnify, and hold
harmliess the non-breaching pasty from any and all claims by third
parties including the government regarding the enforcement or breach of
this agreement, including but not limited to, property damages,
environmental damages, contract damages, fines, or penalties arising
from or in connection with the pravision or acceptance of competitive
retail electric service arising from or in connection with the perfortnance
of this agreement.

This agreement is for the exclusive benefit of the Parties and shall

apply to succcssors and assigns of the affected Customers as well as

{C1552¢) 5
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Cinergy provided, as to the Customers, tizcy continue to display
substantially similar load and wusage characteristics as those that
presently exist. The Parties shall not assign their rights or obligations
under this agreement without the written consent of the non-assigning
party and such written consent shall not be unreasonably withheld.

This agreement shall be governed by and construed in accordance
with the laws of the State of Ohio.

Entered into on this 28th day of May:

On behalf of Cinergy On Behalf of the Customers

Paul A. Colbert, Senior Counsel amuel C. Rancém Esqg.

The Cincinnati Gas & Electric Company McNees, Wallace & Nurick

155 East Broad Street 21 Fast State Street
Columbus, Ohia 43215 17% Flcor

Columbus, Ohio 43215

[Ci%530: 6
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BY AND BETWEEN

CINERGY RETAIL SALES, LLC
AND

This Option Agreement (the "Agreement") is entered into as of this twenticth (20%) day of

December 2004 (the "Effective: Date™) by and between Cinergy Retail Sales, LLC ("CRS") a
Delaware limitd. fnbilty compans, W
W orpary (each individually a "Party” or co

RECITALS

“teryitory of The Cincinmati Gas & Electric Company (*

WHEREAS, CRS has been certificd by the Public Utilities Commission of Ohio as a
Certified Retail Blectric Supplier ("CRES™) and has the authority to cagage in the sals of
clectrical power at retail;

WHEREAS, @lPdesires to grant an option to CAS to provide electric service and CRS
desires ta pro electric service pursuant to the terms outliped herein;,

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Partics agree as follows:

ARTICLEL
DEFINFTIONS

The Pllowing definitions and any terms defined in this Agreement shall apply ’
hereunder.

"Affiliate" means, mhmwmwpumanyoﬂnrm(otmmummmmm
directly or indirectly, through one or more intermediarics, controly, or is controlled by, or is under
common control with, such person. For this puspose, "control” means the direct or indirect
ownership of ten (1 0) percent or more.

"Business Day" means a day on which Federal Reserve member banks in Ohic are open for
buginess; and » Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastem prevailing
time, unjess otherwise agreed to by the Parties in writing.

Cinergy Corporate Records

e | CTLTTCTIT
| Decunent_Code _05%0
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“Capacity” has the meaning set forth in any Transmission Provider's tasiff or MiISO's
transmission tariff, as amended from time to time, or as defined in any transmission tariff of 8
successor to M1SO,

"Caontract Price™ means the price in $US as set forth in Exhibit B to be paid b RS for the
purchase of the Energy under this Agreement.

“Defaviting Party™ shall have the mcaning specified in Section 6.1.

*Enargy* mesns electric energy of the character commonly known as three-phase, sixty henz
clectric energy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWh),

“Event of Defiyit” shall have the meaning specified in Section 6.1.

“FERC" means the Federal Energy Regulatory Commission or any successor agency thereto.

“Eirm" means, with respect to a Transactioa, that the only excuse for the failure to deliver Energy '

by CRS or the failure to receive Encrgy Force Majeure or the other Party's failure to
perform,

“Full Reguirements Encrgy" means, excopt s provided hereim, that | purchase al of its.
retail Energy requivements for its facility from CRS and tha | not resell any of the

Energy provided hereunder to any third party.
"Interes Rate® meams, for any date the lesser of (a) two (2) percent over the per annum rate of

interest equal to the prime lending rate ("Prime Rate™) as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maxiomm lawful interest rate.

mmm.ntmnd‘m incd maximum demand for all OW
on Exhibit C with The Cincinnati Gas & Electric Company as of January 1, 2005,

"MW" means megawatt.

*Term"® shail have the meaning specified in Article 4.1, h

*Teransmission h% |" means the entity or entitles transmitting or transponting the Enex
on behalf of CRS ol thé Delivery Point. 8 v

{C17158) ‘
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ARTICLE 11
OPTION

2.1 ly receives its electric scrvice fom The Cincianati Gas & Eloctric Company

pursuant to the applicable tariffs rates, or will provide NOTICE by December

30; 2004 that & wi electric service from CO&E in accordance with applicable CGRE

tariff require grams to CRS the exclusive option, upon thirty (30) days

natice, W0 serve all of and load set forth in Exhibit C, including any
ordance

incmac:incc ion 3.1, as of December 31, 2004 (*Option™).

22 CRSduﬂhwlheruhtoemuthnOplmutauylmdmutheTemofthl
Agreement,

2.3 In exchange b CRS this option, CRS agrees to
month of the Term, until exercise of the Option, the

("Option Payment”). CRS shall work in good faitk wit
‘thulInOpﬂonPaymeﬂnpmpulydtmldlouch ble unt. '

25  IFCRS cxercises its Opeion, the Partics shail enter into a power sale agreement, including
the terms set forth in Articie [IL : . o

ARTICLE I
CRES I'OWER TRACT TERMS

3.1  Inthe evemt CRS mﬁl’-gmmh.lbmwruhlwmﬁncu anciinii
shall include, among others, the following terms:

a Epergy Ouantity snd Tvpe CRS ith Firm, Full

Requirements Encrgy and Capacity up ax imum
Demand for all of s a f January ), 2005 during the
of the Aywmml additional load or accounts grester than
thers such ncw load or account is not included within the terms of the
ermest and CRS shall have no obligation to provide Encrgy and Capacity
the Quantity sct forth herein,

i Transmission service and charges will be
pmwdedmmordame with the apen access transmission tariff of the Midwest
Independent Traasmission System Operator, Inc. or CG&E (or an affiliate on
its behaif), whichever is applicsble, as filed with the FERC and as it may be
amended, from time 1o time, or any successor tarill. Unless otherwise agreed

b,

(CInisK)
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q transmission service charge shall be equal to transmission charges
approved by the Public Utilities Commission of Ohio for the otherwise
standard offer rate schedule applicable to each participating GM account of
successors to such rate schedule, .

¢. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change io Prices. As a retail sale, the powes sale agreement is not subject to
the jurisdiction of the FERC; nor shall either Party scck to have the FERC
assert jurisdiction aver the Agreement. However, to the extens that cither the
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the
Agresment, the Parties agree that the Contract Price specified above is just and
reasonable and consistere with the public interest, Neither CRS 1
seek to modify the Contract Price through the auspices of any regulatory body.

shall be through December 31,

ARTICLE IV
TERM OF AGREEMENT

Agreement Tertn and Effective Date. This Agreement shull become effective upon
Fncutiun by the Parties, This Agreement shall extend from January 1, 2005 through and
including December 3), 2008, unless terminated earlier in accordance with the terms of
this Agreement (“Term™). :

After Terminstion. The spplicable provisions of this Agreement shall continue in effect
afier termination thereof to the extent necessary to provide for final billing, billing
adjustmecnts and payments.

ARTICLE V
BILLING

Payment. CRS shail submit the Option Payment zmm fiftcen (15) days after the
end of cach calendar month. The payment shall be submitted to the following account
or address;

033
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ARTICLE Y1
DEFAULTS AND REMEDIES

. An "Event of Defauk” shall mean, with respect to a Party

Evenis of Defaylt
("Defauling Pany™), the occurrence of any of the following:

6.t.1

6.12

6.1.3

6.1.4

6.1.5

any represendation of wartanty made by the Defaulting Party herein shall at any
time prove to be false or misleading in any respect material 1o this Agreement;

the failure of the Defeulting Panty to perform any covenamt set forth in this
Agreement (except to the extent constituting a separste Event of Defauh,) and
such feilure s not cured within five (5) Business Days after written notice
thereof to the Defaulting Party,

the Defauiting Party consolidates or amalgamates with, merges with or into, or
‘ransfers all or substarmtially all of its assets to, another entity and, &t the time of such
consolidation, amalgamstion, merger or transfer, the resuking, surviving or
wansferce entty fails to assume all of the obligations of such Party under this

the failure 1o make when due, any payment required pursuant to this Agreement if
such failure is not remedied within five (5) Business Days after written notice of
such failure is given by the other Party; or

the Defaniting Party (i) files » petition or otherwise commences or acquiesces ina
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has
anry such petition filed or commenced against it and such petition is not withdrawn
or dismiseed within thirty (30) days after such filing, (ii) makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becomes
bankrupt or insolvem (however evidenced), (iv) has a liquidator, administrator,
receiver, trustee, conservator ot similar official appointed with respect to & or any
m&lponiuofh property or assets, or {v) is unable to pay its deids as they

Remedies ypon an Event of Defmit. Upon the occurrence (and continuation beyond the

applicable cure period
Defaulting Party shs

Lof an Event of Defauk with respect to a Defauking Party, the Noa-

Ry e e e i i b el =

<o §367
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ARTICLE VI
LIMITATIONS; DUTY TO MITIGATE

71 Indemnity CRS AGREES TO PROTECT, INDEMNIFY, HOLD HARMLESS AND
DEFEN OFFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS,
CLAIMS "DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING
ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN
WHOLE OR IN PART CRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH
OF ANY TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE
PERFORMANCE OF THIS AGREEMENT.

TO PROTECT, INDEMNIFY, HOLD HARMLESS AND DEFEND CRS, ITS

, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS,
DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING ATTORNEY
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN WHOLE OR IN

PAR EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH OF ANY TERM
OF NTRACT, OR ANY ACT OR OMISSION IN THE PERFORMANCE OF THIS
AGREEMENT.

. ility and Damages. THE PARTIES CONFIRM THAT
THE EXPRESS nmsnuas AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES 13 PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED, IF NO REMEDY OR MEASURE Of DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES{

(CITse:s
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~ BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION

7.3

8.2

[CI1T158:)

OR OTHERWISE. [T [S THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMMNE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE AFPROXIMATION OF THE HARM OR LOSS.

i Each Party agrees that it has a duty to mitigate damages and covenants
that it will use commercially reasonable efforts to minimize any damages it may incur as a
result of the other Party’s performance or non-performance of this Agreement,

ARTICLE VIl
GOVERNING LAW - DISPUTE RESOLUTION

8.1  Govemning Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY
AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE
WITH THE LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN
THE STATE AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY
OHIO.

Dispute Repolytion. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shall be resolved fully and flually by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitration
Association, except 10 the extent that the Commercis] Rules conflict with this provision, in
which cvent, this Agreement shall control. This arbitration provision shall not Gmi the
right of either Party prior to or during any such dispute to seck, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
maintaining the status quo until such time as the arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducted i Cincinnati, Ohio and
the fawsg of Ohdo shall govern the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator
cannot be agreed upon, a pane] of three arbitrators shall be named. One arbitrator shall be
selected by CRS and one shall be selected by Buyey. A knowledgeable, disinterested and
impartial arbitrator shal be sclected by the two arbitrators 50 appointed by the parties. If
the arbitrators sppointed by the partics cannot agree upon the third arbitrator within ten
(10) Business Days, then cither Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
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arbitration other than the exchange of information that is provided to the arbitrator{s) by
the Partics. The arbitrator(s) shall have the authoriy only to award equitable refief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within
such period as the Parties may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by cach Party, and the fees,
expenses and costs of the third arbitrator (or single arbitrator) shall be borne equally by the
Partics. The decision of the arbirator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain s judgment thereon.

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE IX
MISCELLANEOUS

Representations and Warraties. On the Effective Date and on the date of entering into this
Agreement, cach Party represents and warrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in cach jurisdiction; (b) i hes all
regulatory authorizations necessary for it to legally perform its obligations undeér this
Agreement and any other documentation relating to this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentstion relating to this
Agreement are within its powers, have been duly autharized by all necessary action and do
not violste any of the terma and conditions in s governing documents, any contracts to
which it is a party or any law, rule, regulation, onder or similar provision applicable to it;
(d) this Agreement and cxach other document exccuted and delivered in accordance with
this Agreement constitutes its legally valid and binding obligation enforceable against it in
accordance with its terms; (¢) theve are no bankrupicy proceedings pending or being
conternplsted by i or, to its knowledge, threatened agamet i; (f) there is not pending or, to
its knowledge, threatened against it or any of its affilistes any legal proceedings thet could
materislly adversely affect its ability to perform its obligation under this Agreement or any
other document relating to this Agreement; (g) no Event of Defaull or event which, with the
giving of notice or lapse of time, or both, would constitute an Event of Default with respect
to it has occurred and i continuing and no such event or circumstance would occur as a
result of its entering into or performing its obligations under this Agreement or any other
document relating o this Agreement or any Traasaction; and (h) it is acting for s own
account, has made its own independent decision 1 enter into this Agreement and as to
whether such Agreement is appropriate or proper for it based upon ity own judgment, it not
relying upon the advice or recommendations off the other Party in so doing, and is capable of
assessing the merits of and understanding and understands and accepts, the terms,

{C12es8)
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conditions and rigks of this Agreement.

92 Assignen). Thin Agreement shall be assignable by CRS withoutJlffoascat provided
such asigmnent is (0 any other direct or indirect wbuidiaryofCiwxyCorp. and provided

that such direct or indirect subsidiary has an nt or higher credit rating than CRS.
This Agrecment shall be assignable by houlCRS'cmnlmvﬂdsuch
assignment is to any othes diroct or indireet .fF:I such direct
or indect subsidiary lias am cquivalent or higher credit rating Any other
assighmest by either Party of this Agreement or any righis or ubligluon shal!
be made only with the written comscnt of the other Party, which conseut shall not be
unrcasonably withheld.

9.3  Notices, AN notices, requests, statements or payments shall be made as specified below.
Notices roquired to be in writing shall be delivered by lemter, facsimile or other
documentary form. Netice by regular mail shall be deemed to have been received three
(3) Business Days after it has been semt, Notico by facsimile or hand delivery shall be
deemed to have been received by the close of the Business Day on which it was transmied
or hand delivered (umless transmitted or hand delivered after close of normal business bowrs,
in which case i shall be deemed w have been received o the close of the next Business
Day). Notice by overnight or courier shall be deemed to have been received two (2)
Business Days afier it has been sent. A Party may change its addresses by providing notice
of the same in accordance with this Section 9.3,

To CRS:

James B. Gainer

139 East Fourth Street
Cincirnati, OH 45202

Phone -513-287-2633
Fax-513-287-1902

[CIN38:)
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9.4  General This Agrecment constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as preparcd through the joint efforts of the Partics and shall not be
construed against onc Party or the other as a resuk of the preparation, substitution,
submission or other cvent of negotiation, drafiing or execution hereof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
executed by both Parties. This Agreement shall not impant any righta enforceable by any
third party (other than » permitted successor or assignee bound to this Agreement). No
waiver by a Party of any defaulkt by the other Party shall be construed as a waiver of any
other defauk. Any provision declared or rendered unlawful by any applicable court of hw
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenicnce and reference purposcs oaoly. All indemnity and audit
rights containcd herein shall survive the lermination or expiration of this Agreemant for
three (3) yeans.

9.5 Confideptiality. Neither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or
advisors who have a need to know such information and have agreed 10 keep such terms
confidential) except in order to comply with any spplicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, each Party shall, to the extent practicabls, use reasonable cfforts to prevent or
limit the disclosure. The Particg shall be entitled to all remedics available at aw or in
equily to enforce, or seek relief in connection with, this confidentiality obligation.

9.6  Counterparts. This Agreement may be separately axecuted in countcrpasts each of which
when 30 exccuted shall be deemned 1o congtitute one and the same Agreement.

9.7  This Agreement supercedes and replaces in its entirety the agreement between CRS and
November 8, 2004. Nothing in this Agreement shall affect the terms and
- ions agreed to by Cinergy and the Industrial Energy Users-Ohlo pursuant 1o the
agreement dated May 8, 2000 relsted to the settlement of certain issues in PUCO Case

No. 99-1658-EL-ETP.

The Parties have caused this Agreement to be cxecuted by their duly suthorized
Teprescntatives in muktiple counterpants as of the Effective Date.

CINERGY RETAIL SALES. LLC

(cr7rse:)
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Vg Wd M Comsl .,

Title: . p——
Date: M&#f_ Date: S 2, -

Asto clause 9.7
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Title:

Date:

As toclause 9.7:

i
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Exhibit
Customer Group

Quarterly Option Fayment Calculation

P‘msmhmuﬂlhqﬁwmﬂn the actusi gmount paid to The Ciacinali Gas & Electric Company
Tor e 10 bwina ke ashacres Lnds ih g P

.‘ _
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EXHIBIT B:
Customer Group: °

CRf Generation Rates for former Rate DS Standard Servicg Customers

Net Monthly Bl
Computed ln accardanes with the followiag charges. (KHowatt of demand Iy
sbbreviated gs k'W and Kilowntt-hours are abbrevinted a3 KWh):

Generation Charges

() Demand Charge
Flrol 1,008 kXlowasis . vamna "
mm lilmlﬂl LTI Y] s L]
(b} Energy Charge _
Bifllng Depannd times 308 ..
Additionsl kilowati-hewrs .

Transmission
Custymer will pay a iransmission charge equivalent te the sum of 2l
spplicable tramsealssien charges that they wenld pay to CCRE as 3
stsndnrd tarifY customey. Transmission charges 1o be puid lnciude, but are
»ot fimnited ta the following PUCO spproved charges:

(1} Netwsrk Trassmisglon Services

ICITISE)
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Exhibit C: _
Customer Group: *
Customer Account List
This agroemens pecaing to the following wt

(CI17138)
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Agreement

This agreement is between The Cinergy Retail Sales, LLC (Cinergy},
and the hospitals shown on the attached agreement exhibit 1
incorporated by reference into this agreement {Hospitals), effective this
19th day of May 2004. It is the intent of the parties to this agreement to
bind Cinergy and the Hospitals to the terms and conditions set forth
herein. The following is the entire agreement between Cinergy and the
Hospitals (parties); it may not be amended except by the written
agreement of the parties.

This agreemcnt: is binding on the partics regarding the subjeﬁt
matter hcrci.n' and both the terms and existence of tl:'xe n-greement are to
remain conﬁécntial among the parties and maf Ee released to ‘nc.,;‘_.
pasties only if ordered by a court or adminiatraﬁﬂ;?e .agency of cox:ipéte;:t
jurisdiction, If any‘ jssue related to the conﬁdenﬁ‘a!ity of thxs agreem.cnt
comes before a court or administrative agency of competent jurisdiction
the pany before such court or adminjstrative agency shall use best
efforts to imm.cdiatcly notify the other party. The parties shall defend the
confidentiality of this agreement. The parti;es shall not circulate. iﬁe
agreemnent, or disclose its existence, to any employee, agent, or assignce.
of the party unless such employee, agent, or assignee has a need to lmow
for the purpose of cﬁ'eé:tuating the agreement, | . |

The parties, for good consideration, agree to the following tcrrna'i

and conditions:
DEPOSITION

EXHIBIT
*|7
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Begmmng January 1, 2005, and through December 31, 2008,,
Cinergy will offer to sell retail electric generation service to the
Hospitals for all their CG&E accounts at a firm power, all-in,
fixed rate equal to the applicable tariff rate of The Cincinnati
Gas & Electric Company’s unbundled generation rate approved
by the Public Utilities Commission of Olno {Cnmmlssionl in case
no. 99-1658-EL-ETP less N veg ryed’ triinsitions: chargs,
approved: iry. the samer case Jéss dne (1) mik pey kwit except that!
Jewigh~ HospitaF” and® Children’s- Hospitals shall purchase
competitive retail electric generation service from Cinergy at a
rate zqual ta the real time pricing tariffl ratey and currently
effective service agreement they are receiving from The
Cincinnati Gas & Electric Company on Deccmber 31, 2004.
The retail electric generation offer {ndicated above will be an
option for Hospital accounts to accept anytime prior to
12/31/08 and the term of such generation arrangement will be
designated by the Hospital accounts but will extend no longer

than 13/31/08.

Cinergy shall reimburse the Hospitals for any rate stabilization.
chargs: (& component of the pravider of last resort chargep paid
to The Cincinnati Gas & Electric Company by the Hospitals

purchasing competitive retail electric gencration service from .

Cinergy pursuant to paragraph one (1} above. Cinergy shall
reimburse Wactuauy paid quarterly

through the term of this agreement.

If, prior to December 31, 2008, the Hospitals add additional
load or accounts in The Cincinnati Gas & Electric Company’s
certified territory, such new loed or accounts may receive-the
options and benefits accruing from participation in this
agreement to the cxtent that such new load or accounts
represents new peak load of thrée# (3F MW or less; cxcept that
new load rclative tc dual feeds shall be subject to the terms and
conditions set forth in paragraph six (6) of this agreement.

Cinergy shall pay the Ohio Hospital Assoclation $50,000.00
upon the issuance of a final appealable order of the Pubhc
Utilities Commission of Qhio satisfactory to Cinergy.

The Hospitals shall comply with the tcnns and conditions of the
order of the Public Utlliies Commission of Ohio in case no. 03-
93-EL-ATA including the payment of regulatory transition
charges and provider of last resort charges except as set forth

herein.

H
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Cinergy shall not amend the rates charged by The Cincinnati
Qas & Electric Company for dual feeds for load existing prior to
December 31, 2004, until at least December 31, 2008. The
Cincinnati Gas & Electric Company may amend its tariffs for
dual feed where there is a significant increase in load or for new
dual feed consumers pursuant to an application approved by
the Public Utilities Comunission of Qhio.

Hospitals purchasing generation service pursuant to existing
tariff locad management riders as of December 31, 2004, may
continue to purchase generation service pursuant to such load
managernent riders through 12/31/08.

This agreement has no applicaion to The Cincinnati Gas &
Electric Company’s transmission and distribution rates as
approved by the Public Utiliics Commission of Ohio.

The Hospitals shail cause the Ohio Hospital Association to
support a Stipulation filed by The Cincinnati Gas & Electric
Company and the Ohio Hospital Assoclation, in case no. 03-93-
EL-ATA, and any related litigation.

This agreement terminates after December 31, 2008, or upon the
occurrence of any of the following:

The Public Utilities Commission af Ohio, in case no. 03-93-EL-
ATA, fails to approve as part of the capped provider of last
resort charge, a fuel cost recovery mechenism such that The
Cincinnati Gas & Electric Company may recover fuel costs
equal to the average costs for fuel consumed at. The Cincinnati
gas & Electric Company’s plants, and economy purchase power
costs, for sales in The Cincinnati Gag & Electric Company’s
Certified Service Territory.

The Public Utilitiea Commission of Ohig, in Case No. 03-93-EL-
ATA or a rclated case neccssary to carry out the terms and
conditions of this agreement, {ails to issue an order acceptable
to Cinergy.

Upon thirty (30) days written notice by either party upon the
issuance of an order by 2 court or regulatory body of competent
jurisdiction that substantially prevents either party from
performing its obligations pursuant to this agreement.

) All notices, demands, and statements to be given hereunder shall be

COa134Y
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given in writing to the partias at the addresses appearing herein below
and will be effective upon actual receipt:

To the Hospitals:

Rick Sites, General Counsel

155 East Broad Street, 15% Floor

Columbus, Ohio 43215-3620

To Cinergy:

Cin

James B. Gainer

139 East Fourth Street

Cincinnati, OH 45202
or such other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account

designated by the payee i;rom time to time.

Cinergy and OHA shall defend, indemnify, and hold harmless the.

non-breaching party from any and all claims by third parties including
the government regarding the enforcement or breach of this agreement,
including but not Limited to, property damages, environmental damages,
contract damages, fines, or penaltics arising from or in connection with
the provision or acceptance of competitive retail clectric service arising
from or in connection with the performance of this agreement.

This agreement is for the exclusive benefit of the parties and may
not be assigned without the written consent of the non-assigning party.

This Letter Agreement shall be governed by and construed in
accordance with the laws of the State of Ohio. -

Entered into on this 19th day of May:

C04L 99} 4

MAIA TUAT ToWrTL P A Arn) TTY WTO0 VWJI OM“wT Nuat

350

ENA/ARTAIN



e

CONFIDENTIAL PROPRIETARY
TRADE SECRET

On behalf of Cinergy On Behalf of the Hospitals
LU T M=
Paul A. Colbert, Senior Counsel Rick Si

. C t, es, General C
'}‘1512 g:;ilgna:d C:Sas & Electric Company 155 East Broad St. losfgleolor

ro treet S io 43
Columbs, oo eeet Columbus, Chio 43215-3620
Coa194 5 ‘ 3 5 I
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Agreement Exhibit One

B’ethcsd# North
Children's
Deaconess

Health Alliance {Jewish, Christ, Fort Hamilton, and University of
Cincinnati
Hospital)
McCollough
Mercy Fairfield
Mercy Franciscan
Mercy Health Partners
Mercy Hospital Clermont
Mercy Mt. Airey
Mercy Western Hills
L Regional
Select Specialty Hospital .
Shrincrs Burms Hospital Cincinnati
Summit Behavioral Healthcare

TriHealth | .

- 392
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Agreement

This agreement is between The Cinergy Retail Sales, LLC (Cinergy),
and the hospitals shown on the attached agreement exhibit 1
-incofporatcd by reference into this agreement (Hospitals), cffective this
28th day of October 2004. This Agreement replaces and supersedes the
terms and conditions of the Agreement dated May 19th 2004 between
Hospitals and Cinergy. It is the intent of the partics to this agreement to
bind Cinergy and the Hospitals to the terms and conditions set forth
herein. The following is the entire agreement between Cinergy and the
Hospitals (parties); it may not be amended except by the writien

agreement of the parties.

This agreement is binding on the parties regarding the subject

matter herein and both the terms and existence of the agreement are to

remain confidential among the parties and may be released to non-
Paﬂi*‘-'g only if ardered by a court or administrative agency of competent
furisdiction. If any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent juri-sdiction
the party before such court or administrative agency shall use best
efforts to immediately notify the other party. The parties shall defend the
confidentiality of thia agreement. The parties shall not circulate the
agreement, or disclose its existence, to any employee, agent, or assignee
of the party unless such employee, agent, or assignee has a need to know

for the purpose of effectuating the agreement.

DEPOSITION
EXHIBIT
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The parties, for good consideration, agree to the following terms

and conditions:

1. Beginning January 1, 2005, and through December 31, 2008,
Cinergy will offer to sell retail electric generation service to the
Hospitals for all their CG&E accounts at a firmm power, all-in,
fixed rate equal to the applicable tariff rate of The Cincinnati
Gas & Electric Company’s unbundled generation rate approvcd
by the Public Utilities Commission of Ohio (Commission) in case
no. 99-1658-EL-ETP less thati regulatoryr. transitiom. charge
approved in the same case less one (1) mil per kwigfégcept thats
Jmm}bemmbwan&a ‘Children's” Hospital? shall purchase
competitive retail electric generation service from Cinergy at a
rate equal to the rcal time pricing teriff rate and currently
effective service agreement they are receiving from The
Cincinnati Gas & Electric Company on December 31, 2004.
The retail electric generation offer indicated above will be an
option for Hospital accounts to accept anytime prior 0

A December 31, 2008 and the terrm of such gencration
arrangement will be designated by the Hospital accounts but
will extend no longer than December 31, 2008. The generatxon

rate shall include a payment of amounts for. sion
allGWirdes éqiialf 19 the emission: allowance: mme‘ (&R ip
' permitted to reeaver as pare of its price o compare ehargeof the

market-based standard service offer.

2. Cinergy shall reimburse the Hospitals for dny rate stabilization
charge (& component of the provider of last resort charge)
actually paid to The Cincinnati Gas & Electric Company by the
Hospitals purchasing competitive retail clectric generation
service fromn Cinergy pursuant to paragraph one (1] above.
Cinergy shall reimburse rate stabilization charges actuaily paid
guarterly through the term of this agreement. The Hospitals
shall pay the infrastructitre maintensnce fund and the system
reliability tracker: To the extent that hospitals actually pay the
infrastructure maintenance fund component of the Provider of
last resort Charge; CG&E shall reimburse, consistent with the
reimbursement schedule contained herein, total infrastructure
maintenance fund payments in excess of 4% of little g. The
participating Hospitals will not pay the AAC {arinually adjusted
component) charges and any fuel adders that would apply to
full scrvice tariff customers.

3. If, prior to December 31, 2008, the Hospitals add additional
load or accounts in The Cincinnati Gas & Electric Company’s

1041944 2
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certified territory, such new load or accounts may reccive the
options and benefits accruing from participation in this
agreement to the extent that such new joad or accounts
represents new peak load of three {3) MW or less; except that
new load relative to dual feeds shall be subject to the terms and
conditions set forth in paragraph six (6) of this agreement,

Cinergy shall pay the Ohio Hospital Asscciation $50,000.00
upon the issuance of a final appealable order of the Public
Utilities Commission of Qhio satisfactory to Cinergy.

The Hospitals shall comply with the terms and conditions of the
order of the Public Utilities Commission of Ohio in case no. 03-

93-EL-ATA including the payment of regulatory transition

charges and provider of last resort charges, except as set forth
herein.

Cinergy shall not amend the rates charged by The Cincinnati
Gas & Electric Company for dual feeds for load existing prior to
December 31, 2004, until at least December 31, 2008. The
Cincinnati Gas & Electric Company may amend its tariffs for
dual feed where there is a significant increase in load or for new
dual feed consumers pursuant to an application approved by
the Public Utilities Cornmissicn of Ohio.

Hospitals purchasing generation service pursuant to existing
tariff load management riders as of December 31, 2004, may
continue to purchase generation service pursuant to such load
management riders through December 31, 2008,

This agreement has no application to The Cincinnati Gas &
Electric Company’s transmission and distribution rates as
approved by the Public Utilities Commission of Ohio. Hospitals
shall pay the applicable transmission and distribution rates of
The Cincinnati Gas & Electric Company as approved by the
Commission, and/or if applicable, shall pay to Cinergy Rectail
Sales the applicable transmission charges equal to the
uransmission charges approved by the Public Utilities
Commission of Ohio for Cincinnati Gas & Electric Company.

The Hospitals shall cause the Ohio Hospital Association o
support an Apphcation for Rehearing filed by The Cincinnati
Gas & Electric Company and/or the Ohio Hospital Association
secling to restore the Stipulation, without modification, signed
by The Cincinnati gas & Elecuic Company and the Ohio
Hospital Association or seeking approval, without medification

N~
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of the alternative proposal made by The Cincin_nati gas &
Electric Company in its application for rehearing, in Case No.

03-93-EL-ATA, and any related litigation.

This agreement terminates after December 31, 2008, or upon the
accurrence of any of the following: ,

A The Public Utilities Commiission of Ohio, in case no' 03-93-ElL«
ATA, fails to approve as part of the capped provider of last
resort charge, a fuel cost recovery mechanism such that The

Cincinnati Gas & Electric Company may recover fuel costs
equal to the average costs for fuel consumed at The Cincinnati

gas & Electric Company’s plants, and economy purchase power
costs, for sales in The Cincinnati Gas & Electric Company’s

Certified Service Territory.

B. The Public Utilities Commission of Ohijo, in ¢ase no. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy

' such that it restores without medification the original
. Stpulation signed by the Parties or adopts without modification
CG&E’s alternative proposal made in its application for

rehecaring.

C. Upon thirty (30} days written notice by ecither party upon t.he.'
issuance of an order by a court or regulatory body of competent .
jurisdiction that substantlally prevents cither party from
performing its obligations pursuant to this agreement.

All notices, demands, and statements to be given hereunder shall be

given in writing to the parties at the addresses appearing herein below
and will be effective upon actual receipt:

To the Hospitals:

Rick Sites, General Counsel

155 East Broad Street, 15% Floor
Columbus, Ohio 43215-3620

To Cinergy:
Cinergy

James B. Gainer
139 East Fourth Street

Cincinnati, OH 45202 .

CO4 94 } 4



” et ey — fmn —...A-_._-.__._--—-__ e — A— '\‘;;‘;\-ﬁk&ﬁ'- - -

b W

CONFIDENTIAL PROPRIETARY
TRADE SECRET
or such other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time,

Cincergy and OHA shall defend, indemnify, and hold harmless the
non-breaching party from any and all claims by third parties including
the government regarding the enforcement or breach of this agreement,
including but not limited to, property damages, environmental damages,
contract damages, fines, or penalties arising from or in connection with
the provision or acceptance of competitive retail electric service arising
from or in cannection with the performance of this agreement.

This agreement is for the exclusive benefit of the parties and may
not be assigned without the written consent of the non-assigning party.

This Letter Agreement shall be governed by and construed in
accordance with the laws of the State of Ohio.

Entered into on this 8th day of November:

On behalf of Cinergy On Behalf of the Hospitals

= t\[bb'c}

Paul A. Colbert, Senior Counsel Rick Sites, General Counsel
The Cincinnati Gas & Electric Company 155 East Broad $t., 15% Flcor
155 East Broad Street Columbus, Chio 43215-3620

Columbus, Ohio 43215

1COa194) 5
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BY AND BETWEEN - b
CINERGY RETAIL SALES, LLC

AND

g This Option Agreement (the “"Agreement”) is entered into as of hidhg 2t
2004 (the “Effective Date™) by and between Cinergy Retail Sales, LLC ("CRS“) a Delaware

limited liability company, ounterparty™), a __'___ corporation (cach
individually a "Party” or collectively es").

RECITALS
wuznmsms a member of the Ohjo Hospitals Association and is
located within the retas very service territory of The Cincinnati Gas & Electric

Company (“CG&E™).

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as 8

Centified Retai} Electric Supplicr (*CRES™) and has the authority to engage in the sale of
clectrica] power at retail:

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option.

NOW, THERE FORE, for and in considevation of the mutual covenants contained berein,
the Parties agree ag follows:

ARTICLE]
DEFINITIONS

The following definitions and any terms defined in this Agresment shall apply
hereunder,

"Affiliate” means, with respect to 2ny person, any other person (ather than an individual) that,
directly or indirectly, through ane or more intermediaries, controls, or is controiled by, or is under
cemmon control with, such person. For this purpose, “"control® means the direct or indirect
ownership of ten (10) percent or more,

“Business Day” means a day on which Federal Resorve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 am. and close at 5:00 p.m. eastern prevailing
time, unjess otherwise agreed to by the Parties in writing.

~Counterparty’s Maximum Demand” means Counterparty’s combined maximum demand for all

c:.m:gr Corporate Recordl
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of Counterparty's accounts as of January 1, 2005, RADE E.E':."‘."{ET

Capacity” has the meaning set forth in any Transmission Provider's tanff or MISO's
transmission tariff, as amended from time to time, or as defined in any transmission taniff of a

successor to MIS0O.

"Contract Price” means the price in SUS as set forth in Exhibit B to be paid by Counterpanty to
CRS for the purchase of the Energy under this Agreement.

“Defaylling Party” shall have the meaning specified in Section 6.1.

:'ggggx“ means electric energy of the character commonly known as three-phase, sixty hertz
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in

megawatt hours (MWh).
“Event of Default” shall have the meaning specified in Section 6.1,
“FERC" means the Federal Energy Regulatory Commission or any successor agency thereto,

“Fim" means, with respect to a Transaction, that the only excuse for the failure to deliver Energy
by CRS or the failure to receive Energy by the Counterparty is Force Majeure or the other Party [

failure to perform.

“Full Requirements Enerpy” means, except as provided herein, that Counterparty shall puichase
all of its retail Energy requirements for its facility from CRS and that Counterparty shall not resell
any of the Energy provided hercunder to any third party.

“Interest Rate” means, for any date the lesser of (a) two (2) percent over the per annum rate of

interest equal to the prime lending rate ("Prime Rate") as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or {b) the maximum lawful intercst rate.

"MW" means megawatt,
“Term" shall have the meaning specified in Article 4.1.

“Transmission Providers” means the entity or entities transmitting or transporting the Energy
on behalf of CRS or Counterparty to the Delivery Point.

ARTICLE I
OPTION

2.1 Counterparty currently receives its clectric service from The Cincinnati Gas & Electric
Company (“CG&E") pursuant to the applicable tariffs rates or will provide notice that it
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will take clectric service from CG&E in accordance with applicable CG&E taniff
requirements. Counterparty hereby grants to CRS the exclusive option, upon thirty (30)
days notice, to serve all of Counterparty’s accounts and load set forth in Exhibit C,
including any increases in accordance with Section 3.1, as of December 31, 2004

{"Optica™).

CRS shall have the right 10 exercise this Option at any time during the Tcrm of this
Agreement,

In exchange for Counterparty granting CRS this option, CRS agrees 10 pay Counterparty
cach calendar year quarter of the Term, until exercise of the Option, the amount set forth
on Exhibit A ('Option Payment™).

If CRS cxercises its Option, the Parties shall enter into a power sale agreement, including
the terms set forth in Article I11.

ARTICLE I
CRES POWER CONTRACT TERMS

In the event CRS exercises its option, the power sale agreement between CRS and
Counterparty shall include the following terms:

a. Encrgy Quantity and Type. CRS shall provide Counterparty with Firm, Full

Requircments Energy and Capacity up to e &
MuiulmDmmdfur:llufmmomuuoﬂmulry , 2005 (1Y ”
If during the Tam of this Agreement, Counterparty has additional loadar
accounts greater than en such new load or account is not included
within the terms of this Agreement and CRS shall have nio obligation 10 provide
Energy and Capacity to Counterparty above ihe Quantity set forth herein,

b. Transmigsion Service and Charges. Transmission service will be provided in
accordance with the open access mansmission tanll of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&B retall tariff rates and ridery as
they may be amended, from time to time, or any successor tariff

»

¢. Contract Pricg. The Contract Price is sct forth in Exhibits A and B.

d. Change (o Prices. As a retail sale, the power sale agreement is not subject to
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the jurisdiction of the FERC; nor shall cither Party scek to have the FERC
assert jurisdiction over the Agreement. However, to the extent that either the
FERC or the Public Utilitics Commission of Ohio asserts jurisdiction over the
Agreement, the Parties agree that the Contract Price specified above is just and
reasonable and consistent with the public interest. Neither CRS nor
Counterparty shall seek to modify the Contract Price through the auspices of
any regulatory body.

e. Term. The term of the power sale agreement shall be through December 31,
2008.

ARTICLE IV
TERM OF AGREEMENT

Agreement Term and Effective Date. This Agreement shall become effective upon
execution by the Parties, This Agreement shall extend from January 1, 2005 through and
including December 31, 2008, unless terminated carlier in accordance with the terms of
this Agreement (“Term").

After Termination. The applicable provisions of this Agreement shall contioue in effect
afler termination thereof to the extent necessary to prov:de for final billing, bmmg
adjustments and payments.

~ ARTICLE V
BILLING
Payment. CRS shall submit the Option Payment to Counterparty within thirty (30) days

after the end of each calendar year quarter. The payment shall be submitied to the
following account or address:

[insin account in[orma‘u;d.n]h

. ARTICLE V1.
DEFAULTS AND REMEDIES
Events of Default. An "Event of Default” shall mesn, with respect to a Party

("Defaulting Party™), the occurrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any
time prove to be false or misleading in any respect material to this Agreement;

»
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6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this
Agreement (except (o the extent constingting 2 separate Event of Default,) and
such failure is not cured within fifteen (15) Business Days after writien notice
via cerlified mail thereof to the Defaulting Party;

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets {0, another entity and, at the time of such
congolidation, amalgamation, merger or transfer, the resulting, surviving or
transferee entity fails to assume all of the obligations of such Party under ihis
Agreement,

6.1.4 1the failure ta make when due, any payment required pursuant to this Agreement if
such failure is not remedied within fifteen (15) Business Days after written notice
via centified mail of such failure is given by the other Pasty; or

6.1.5 the Defaulting Party (1) files a petition or otherwise commences or acquicsces in a
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has
any such petition filed or commenced againgt it and such petition is not withdrawn
or dismissed within thirty (30) days aRer such filing, (li) makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becomes
bmhupt or insolvent (however evidenced), (iv) has a liquidator, administrator,
receiver, trustee, conservator or similar official appomted with respect 10 it or any
:‘hatmﬁal portion of its property aor assets, or (V) is unabie to pay its debis as ﬂwy

1 due.

6.2 Remedics upon an Event of Default. Upon the occwrence (and continuation beyo:id the

applicable cure ) of an Event of Defuult with respect 10 a Defaulting Panty, the Non- |

- Detadlting Pa mﬂ!hnlknmmmmmhﬁmuwmmmnmw
;unediesam“!nbletmtmhwnrm cquity:

ARTICLE Vi1
LIMITATIONS; DUTY TO MITIGATE
7.1 1abi)i ages. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASUR.BS OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JIOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mijtigate. Each Party agrees that it has a duly to mitigate damages and covenants

that it will use commercially reasonable efforts (0 minimize any damages it may incur as

a result of the other Party's performance or non-periommance of this Agrecment.

ARTICLE vIii
GOVERNING LAW - DISPUTE RESOLUTION

Covemning Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this
Agrecment, or the breach thereof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arsbitration
Association, except to the extent that the Commercial Ruies conflict with this provision, in
which event, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute to seck, use, and employ ancillary,
ot preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
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maintaning the status quo until such time as the arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohiio shalt govem the construction and interpretation of this Agreement, except
to provisions reluted 1o conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the partics may agree upon a sole arbitrator, or i a sole arbitrator
cannot be agreed upon, 2 panel of three arbitrators shall be named. One arbitrator shall be
sclected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. (f
the arbitrators appointed by the parties cannot agree vpon the third arbitrator within ten
(10) Business Days, then either Party may apply to any judge in any court of competent
Jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbilration other than the exchange of information that is provided to the arbitrator(s) by
the Parties, The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory dameges. The decision of the arbitrator(s) shatl be rendered
within sixty {60} Business Days afler the date of the selection of the arbitrator(s) or within
such perlod as the Parties may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
vxpenscs and costs of the third arbitrator (or single arbitrator) shall be bome equally by the
Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in
accordance with its tcrms and conditions without being required to foliow the procedures
set forth in this Article.

ARTICLE [X
MISCELLANEOUS

9.1 Representations and Warranties. On the Effective Date and an the date of entering into this
Agreement, each Party represents and warrants {0 the other Party that: (a) it is duly

organized, validly cxisting and in good standing under the laws of the jurisdiction of iz
formation and is qualified to conduct its busimess in each jurisdiction; (b} it has ail
regulatory authorizations necessary for it to legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agrecment are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its governing documents, any contracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
(d) there are no bankruptcy proceedings pending or being contemplsted by it or, to its
knowledge, threatencd against it; (¢) there is not pending or, o its knowledge, threatened
against it or any of its affiliates any legal proceedings that could materially adversely affect
its ability to perform its obligation under this Agreement or any other document relating 1o

. 210




v -

CONFIDENTIAL PROPRIETAR

T —O0454— 2§37/

TRADE SECRET

this Agreement; () no Event of Default or event which, with the giving of notice or lapse
of time, or both, would constitute an Event of Default with respect to it has cccurred and is
_continuing and no such event or circumstance would occur as a result of its entering into or .
performing its obligations under this Agreement or any other document relating to this
Agreement or any Transaction; and (g) it is acting for ils own account, has made itz own
independent decision to enter into this Agresment and as to whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recommendations of the other Parly in so doing, and is capable of assessing the merits of
and understanding snd understands and accepts, the terms, conditions and risks of this
Agreement, -

9.2  Assigmnent. This Agreement shall be assignable by CRS without the Counterparty’s

consent provided such assigmment is to any other direct or indirect subsidiary of Cinergy

- Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit

rating than CRS. Any other assignment by either Party of this Agreement or any rights or

obligation hereunder shall be made only with the written consent of the other Party, which
congent shall not be unreasonably withheld.

9.3 Notices. All notices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form’ provided there is some form of confirmation that the receiving party
actually received the notice. Notice by regular mail shall be deemed to have been
received three (3) Business Days after il has been sent Notice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
i was transmitted or hand delivered (unless transmitted or hand delivered afier close of
normal business hours, in which case it shall be deemed to have been received at the close of
the next Busincss Day). Motice by ovemight or courier shall be decmed to have been
received two (2) Business Days afler it hag been senl. A Party may change its addresses
by providing notice of the same in accordance with thiz Section 9.3.

Toa CRS:

James B, Gainer
139 East Fourth Street
Cincinnati, OH 45202

Phone - §13-287-2633
Fax__ 513-287-1902

Altenul"‘-"

s

To Counterparty:

WP et




9.4

9.3

9.6

9.7

CONFIDENTIAL PRGPRIETARY
TRADE SECRET

General This Agreement constitutes the entire agreement between the Pasties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of ncgotiation, drafting or execution hereof. No amendment or
modification to this Agreemeni shall be enforceable unless set forth in writing and
executed by both Partics. This Agreement shall not impart any rights enforceable by any
third party {other than a permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency or deemed untawfizl because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement, The headings
used herein are for convenience and reference purposes only. All indemnity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years.

Confidentiality. Neither Party shall disclose the terms or conditions of this Agresment to a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants or
advisors who have a need to know such information and have agreed to keep such tems
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, cach Party shall, to the cxtent practicable, use reasonable efforts to prevent or
limit the disclosure. The Parties shall be entitled to all remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

Counterparts. This Agreement may be separately executed in counterparts cach of which
when 5o executed shall be deemed to constitute one and the same Agreement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated October 28, 2004 and as well a8 any other settlement agreements
between Counterparty and Cinergy Corp. or any other Cinergy entity rslated to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cinergy entities) agres to this provision,
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The Parties have caused this Agreement 0 be executed by their duly authorized
representatives in multiple counterparts as of the Effective Date.

As to clause 9.7:

RP. z[ -

CINERGY C

Title: ‘¢ ay‘,m
Date: JW‘ 15 : Jﬂdbf

o
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Exhibit A:
Customer Group:
Quarterly Option Payment Calculation

to The Cincinnati Gas & Electric Company

The CRS option payment will be equivalent 1o the actual amount pais
the following billing char; £ paid

(RTP Agreement)
‘Quarterly Option Payment Calculation

The CRS option payment will be equivaleat to the following calculstion:

Actual Amouni paid i

Less the sum of foliowing:

Pl o

e ———t
PG T—— .
’ | .
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EXHIBIT B:

Customer Group: ]
CRS Generation and Transmission Rates for former Rate DP Standard Service
Customers :

Nat Mouthty Bill

Computed in sccordance with the following charges. (Kilowstt of demand is
abbrevisted 2t kW and kilownit-hours sre sbbreviated ss K Whj:

Generatlon Charges
{(8) Demasd Charge

AQAItoRAl KIIOWILS .ermvrvesvessanerssssensismas
{b) Energy Charge

BliHing Demand times 308
Adiditiona} kilowsti-houry

Transmission Charges
Costamer will pay a transntission chargs equivalent jo the som of alt
applicabie iransmissioa charges that they woutd pay ta CGAE as s
sandsnd farilY cusiomer.,

ME Siles 5 refmbuyrse the customer for

Ey

3 |
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EXHIBIT B:
Customer Group:

CRS Generation Rates for Former Rate DS Standard Service/Customers

Net Monthiy Bl _
Computed in accerdance with the followiag charges. (Kilawatt of demand is
abbreviated as KXW snd kilewait-hours are abbravisted ss kWh):

Generatlon Charges

(b} Demand Charge
First 1008 kilowatts .......cccaasvssarrsssrronnacrse

Additional KEOWSIE ..c.c.ornraisrsnanssnasnasasns

(b) Energy Charge
'““um umau serendpd NOASE R MEAR AR S
Additional kilowatt-hours ......ccsr0ei0i000 00000

Transmission Charges
Customer will pay a transwission chargs equivalent ta the sum af all
applicable transmisaian charges that they would pay te CG&E ss 2

€]
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Customer Group: #
CRS Generation Rates for Former Rate DP Real Thre Pricing Customers
(Consistent with RTP Rider In effect prior to the Transition Case)

et Monthly Bilt -
Computed In accondsnce with the fallowing charges, (Kilawalt of demand Is
abbreviated ay kW and kilowstt-hours re abbreviated 23 kXWh):

Real Time Pricing Program Charge .....cocivecscvrcerees _...—

Generation Charge
¢} Demand Charge

First 1,000 KRSWANE .ovvereieavisisnrnrsvesrene -~
Additional lilswatty ..... vaes

(b) Energy Charge
Billing Derna ad times 304 .....0ereve P
Additional KHSWMI-hOUWrS ..o reviasiinatesnarmss

Real Tinve Pricing Incremental Cotl ....vcvneernineisirosens
Universal Service Fupd Charge ...o...covsemresveesssss '

Energy Fuel Component ChAgS c.oceevvenicsenencncansas

BAE~ e

Transmisslos Charges
Cistormer will pay a transmissisn charge squivalent to the sum of sl
applcable rransmissisn charges that (hey wouid pay 1o CGEX a3
standard trilf custsmer.

!""ﬂ !! E wil reimburse the customur for say

13
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Customer Group

Customer Account List

This sgrecment pertaing 10 the follawin oS

Customer Group:

Customer Account List (RTP Account)

m:mummmmmm—m

2

16
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INTRODUCTION

PLEASE STATE YOUR NAME, ADDRESS AND POSITION.
My name is Beth Hixon. My business address is 10 West Broad Street, Suite
1800, Columbus, Chio 43215-3485. [ am employed by the Office of the Ohio

Consumers’ Counsel (“CGCC” or “Consumers’ Counsel™) a8 Assistant Director of

Analytical Services.

WOULD YOU PLEASE SUMMARIZE YOUR EDUCATIONAL AND
PROFESSIONAL HISTORY?

I received a Bachelor of Business Administration degree in accounting from
Ohio University in june 1980. For the period June 1980 through April 1982, T
was employed as an Examiner in the Field Audits Unit of the Ohio
Rehabilitation Services Commission (*“ORSC”). In this position [ performed
compliance audits of CRSC grants to, and contracts with, various service

agencies in Ohio.

in May 1982, I was employed in the position of Researcher by the OCC. In
1984, [ was promoted to Utility Rate Analyst Supervisor and held that position
until November 1987 when [ joined the regulatory consulting firm of Berkshire
Consulting Services. [n April 1998, [ returned to the OCC and have
subscquently held positions as Senior Regulatory Analyst, Principal Regulatory

Analyst and Assistant Director of Analytical Services,
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WHAT EXPERIENCE DO YOU HAVE IN THE AREA OF UTILITY

REGULATION?

Inmy positions with the OQCC, and as a consultant with Berkshire Consulting

Services, ] have performed analysis and research in numerous cases involving
utilities’ base rates, fuel and gas rates and other regulatory issues. I have worked
with attorneys, analytical staff and consultants in preparation for, and litigation
of, utility proceedings involving Ohio’s electric companies, the major gas
companies and several telephone and water utilities. At the OCC I also chair the
OCC’s cross-functional internal electric and gas teams, participate and/or direct
special reguiatory projects regarding energy issues and provide training on

regulatory technical issues.

HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY BEFORE
REGULATORY COMMISSIONS?

Yes. 1 have submitted testimony before the Public Utilities Commission of Ghio
(“PUCQ"” or “Commission”} in the cases listed in Attachment 1. As shown on
this Attachment, 1 have aiso submitted testimony in a case before the Indiana

Utility Regulatory Commission.
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WHAT DOCUMENTS HAVE YOU REVIEWED IN THE PREPARATION OF
¥ bUR TESTIMONY? |

[ reviewed various documents from Duke Energy Ohia’s Case No. 03-93-EL-
ATA and the cases consolidated with that case for hearing and decision in 2004,
(“Post-MDP Service Case™) Since the Post-MDP Service Case began when the
regulated electric distribution utility now known as Duke Energy Ohio was
known as Cincinnati Gas & Electric | will refer to that utility in my testimony as
either Duke Energy Ohio (“DE-Ohio”) or Cincinnati Gas and Electric. (“CG&E")
Daocuments from the Post-MDP Service Case which I reviewed include the
PUCQO’s December 9, 2003 Entry, September 29, 2004 Opinion and Order and
November 23, 2004 Entry on Rehearing and various CG&E filings in the case,
From the portion of the current case after the remand from the Supreme Court of
Ohio in 2006 (“Post-MDP Remand Case") I have reviewed responses to OCC
discovery issued after the Remand, documents provided pursuant to subpoenas by

the OCC and transcripts of depositions taken by the OCC.
PURPOSE OF TESTIMONY

WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS
PROCEEDING?

The purpose of my testimony is to bring to the attention of the Commission
certain side agreements and arrangements made by CG&E-affiliated companies

with CG&E customers who were parties to the Post-MDP Service Case or CG&E
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customers who belonged to groups that were parties to the case (“Customer
Partics™). The sidc agreements werc a part of CG&E’s efforts to obtain support
for PUCO approval of a rate stabilization plan acceptablc to CG&E. 1
recommend the Commission rcview and take into constderation thesc sidc

agreements in this Post-MDP Remand Case.
L. CASE OVERVIEW -- POST-MDP SERVICE AND POST-MDP REMAND

Q7. WHEN DID THIS CASE COMMENCE?

A7.  PUCO Case No. 03-93-EL-ATA was initiated when CG&E filed an Application
on January 10, 2003 to modify its non-residential generation rates to providc for
markct-based standard scrvice offer pricing and to establish an alternative
compctitive-bid scrvice rate option subsequent to the market devclopment period.
Thfs 2003 CG&E proposal for a competitive bidding process (“CBP™) anc-l a
market-based standard service offer (“"MBSSO™) were collectively descnbed as a
Competitive Market Option (“*CMO™).! Numerous parties and the Commission’s

staff (“Staff") filed comments m March and April 2003 on CG&E’s proposals.

On December 9, 2003, the Commission issued an entry that, among other things,
consolidated various pending matters regarding CG&E and requested that CG&E

file a “rate stabilization plan™2 (“RSP") in keeping with the Commission’s policy

! January 2003 Application at 1

2 Enlry at 5 {(December 9, 2004).
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statements regarding the post-MDP pricing of generation service by other utilities
in Ohio. In several electric cases, the PUCO established thrce goals for a rate
stabilization plan;

(1) rate certainty for consumers,

(2) financial stability for the utility and

(3) the further development of competitive markets’

WHAT WAS CGRE’S RESPONSE TO THE PUCO’SDECEMBER;OO.?
REQUEST TO FILE AN RSP?

On January 26, 2004 CG&E filed an Electric Reliability and Rate Stabilization
Plan (“ERRSP”) with the PUCO. CG&E asked the Commission to either (1)
adopt the Competitive Market Option filed by CG&E in January 2003, “consistent
with the language and intent of R.C. Chapter 4928, or (2) adopt the ERRSP
CG&E had just filed in January 2004, which contained rates for generation'

service proposed by CG&E that included non-bypassable charges.’

HOW DID THE POST-MDP SERVICE CASE PROCEED AFTER JANUARY,
20042

Following CG&E'S filing of its ERRSP, numerous parties moved to intervene in
this proceeding, a procedural schedule was set by the Attomney Examiner and

discovery was conducted by partics. CG&E submitted pre-filed testimony on

* First Energy, Case No. 03-146 }-EL-UNC, Entry at 4-5 (Scptember 23, 2003); Cincinnati Gas & Electric,
Case No. 03-03.EL-ATA. Order at 15 (September 29, 2004},

* January 2004 Apphcation at 8,10 and 11.
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April 15, 2004 in which it described a “revised ERRSP.” Staff filed testimony on
April 22, 2004 and intervenors, inchuding the OCC, filed testimony on May 6,

2004.

An evidentiary hearing began on May 17, 2004 but was subsequently delayed
when a stipulation was filed on May 15, 2004 (“Stipulation™) in these cases that
described another plan of service ("ERRSP Stipulation Plan”). CG&E, the
PUCO’s Staff, First Energy Solutions, Dominion Retail, Green Mountain Energy,
People Working Cooperatively, Communities for Action, Cognis, Kroger, the
Industrial Energy Users - Ohio (“IEU-Ohio"), the Ohio Energy Group (“OEG”),
and the Ohio Hospital Association (“OHA™) executed the Stipulation. The IEU-
Ohio, OEG, and OHA are organizations whose members are major users of
electricity. The Chio Marketers Group (“OMG,” consisting of MidAmerican
Energy, Strategic Energy, Constellation Power Source, Constetlation NewEnergy
and WPS Energy Services), PSEG Energy Resources, the National Energy
Marketers Association, Ohio Partners for Affordable Energy, the OCC and the
Ohio Manufacturers Association -- the latter two organizations representing broad

customer groups -- did not execute the Stipulation.

HOW DID THE FILING OF THIS STIPULATION IMPACT THE POST-
MDP SERVICE CASE?
The parties who did not execute the Stipulation were permitted a very short period

during which they could inquire into the Stipulation by means of discovery. The
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OCC sought copies of side agreements between CG&E and other parties to the
Post-MDP Service Case, and CG&E refused to provide copies of such
agreements. The first witness appeared at hearing on May 20, 2004 (based on
pre-filed testimony not related to the Stipulation). The OCC began the hearing on
May 20, 2004 with an oral Motion ta Comipel Discovery of the side-agreements.

The Motion to Compel Discovery was denied.

CG&E filed supplemental testimony on May 20, 2004 in support of the
Stipulation, and Staff Witness Cahaan submitted testimony supporting the
Stipulation on May 24, 2004, The OCC and OMG submitted testimony in

opposttion to the Stipulation on May 26, 2004, The hearing resumed on May 26,

2004 {after two days in recess) for the presentation of the testimony by witnesses

for CG&E, the OCC, the OMG and the Staff,

WHAT WERE THE MAJOR POST-HEARING LANDMARKS IN THESE

PROCEEDINGS?

The Commission’s Order in the Post-MDP Service Case was issued on September
29, 2004, which approved the May 19, 2004 Stipulation with modifications and
conditions. Several parties, including CG&E and the OCC, filed applications for
rehearing on October 29, 2004. CG&E asked the PUCO to either i) approve its
original CMO proposal; it) approve the May 19, 2004 Stipulation (i.e. unaltered

by the PUCQ); or iii) approve a new aiternative proposal rate plan (“*Allemative

“fr. voL llat9- 15.
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Proposal™). This Alternative Proposal had an array of new and different charges

that had not been iuvestigated or been subject to a hearing,

CG&E’s Altemative Proposal was built on the four conditiots placed by the
PUCQ on the Stipulation in tis September 29, 2004 Order and introduced new
charges and modified previousty proposed charges. In a November 23, 2004 First
Entry on Rehearing, the PUCO adopted (in principal part) the Alterative
Proposal. The Commission ordered CG&E to make certain filings with the
PUCO before some of the rate increases provided for in the Alternative Proposal

could be placed into effect.

The OCC submitted its second application for rehearing, which was denied in a
Second Entry on Rehearing dated January 19, 2005. The Commission’s last
action was an “Order on Rehearing™ on April 13, 2005, that addressed the retum

pricing methodology for nonresidential shopping customers.

The OCC filed a Notice of Appeal on May 23, 2005. Afier argument before the
Supreme Court of Ohio, the Court issued an opinion on November 22, 2006. The
Court decided that the PUCOQ erred by failing to compel the disclosure of side
agreements and erred by failing to properly support modifications to post-MDP
rates and made in its entry o rehearing.” The Court remanded the case for

additional consideration by the Commission.

* Ohio Conswmers” Counsel v. Public Util. Comm., 111 Ohio St.3d 300, 2006-Olio-$789 a1 %935

{“Cansumers ' Conasel 2006™).
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An abbreviated timeline is iltustrated by the chart below showing some of the key

activities in the Post-MDP Service Case which 1 have discussed.

Post-MDP Service Case:
DE-Ohio (CG&E) Case No. 03-93-EL-ATA et al.
Daie Filing/Event/Activity
1/10/03 CG&E Competitive Market Option Application
3/03 & 4/03 | Comments on CG&E's CMO
12/9/03 | Entry requesting CG&E fo file an RSP
1/26/04 | CG&E Proposed CMO or ERRSP Application
3/9/04 Objections to CG&E proposed ERRSP
5/17/04 Evidentiary hearing begins
5/19/04 | Stipulation between CG&E and parties filed
5/20/04 | Evidentiary hearing
5/20/04 Supplemental Testimony of CG&E filed
5/24/04 | Supplemental Testimony of PUCO Staff filed
5/26/04 Evidentiary Hearing
5/26/04 Supplemental Testimony of Intervenors filed
9/29/04 | PUCO Opinion and Order
10/29/04 | Applications for Rehearing
(including CG&E's Alternative Praposal)
11/23/04 | First Entry on Rehearing
12/27/04 | Second Applications for Rehearing
1/19/05 | Second Entry on Rehearing
4/13/05 Order on Rehearing on return pricing
5/23/05 OCC Notice of Appeal to Supreme Court
11/22/06 | Supreme Court Order remanding to PUCO
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WHAT HAS OCCURRED SUBSEQUENT TO THE SUPREME COURT'S
NOVEMBER 2006 DECISION IN THIS CASE?
On Nevember 29, 2006, the Attorney Examiner issued an Entry in the above-
captioned cases’ that provided for a “hearing . . . to obtain the record evidence
required by the court” and ordered that a prehearing conference be held on
December 14, 2006.° The above-captioned cases were consolidated (“Post-MDP
Remand Case’™™). A procedural Entry was issued on February 1, 2007 that, among
other matters, set a cut-off date for discovery and a hearing date for March 19,

2007,

HAS THE OCC'S DISCOVERY REVEALED ANYTHING SIGNIFICANT
THAT YOU BELIEVE SHOULD BE CONSIDERED BY THE
COMMISSION?

Yes. The OCC’s discovery activities in the Post-MDP Remand Case have
revealed the manner in which CG&E, using its affiliated companies and side
agreements never revealed in the Post-MDP Service Case hearings, was abie 1o
eliminate the opposition by large users of electricity io CG&E’s rate plan
proposals. My testimony discusses the many reasons the existence of these side

agreements is important for the Commission’s consideration,

" The Comemission's November Entry did not inciude Case No. 06-1068-EL-UNC regarding proposed FPP
rate increases for 2007, Case No. 06-1068-EL-UNC was added by the Attorney Examiner during the
prehearing conference conducted on Decenber 4, 2006.

* Noveniber Entry at 3. % 7).

-10-
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THE SIDE AGREEMENTS

A. THE PRE-PUCO ORDER AGREEMENTS

WHAT ARE YOU REFERRING TO BY THE TERM “PRE-PUCO ORDER
AGREEMENTS”?

[ am using the term “Pre-PUCO Order Agreements™ to refer to several agreements
made by CG&E-affiliated companies with Customer Parties to the Post-MDP
Service Case which were entered into prior to the PUCO’s September 29, 2004
Order and which were also related fo the May 19, 2004 Stipulation in this case.

The agreements were entered into during May through July 2004.

WHO WERE THE PARTIES TO THESE AGREEMENTS?

I am aware of five Pre-PUCO Order Agreements between CG&E-affiliated
companies and Customer Parties to the Post-MDP Service Case, as shown in the
table below and contained in noted Attachments to my testimony. In four of
these agreements, the CG&E-affiliated company known as Cinergy Retail Sales,
LLC was involved, acting in one agreement as an “agent” for Cinergy Corp. In

the fifth agreement, the CG&E-affiliated company was Cinergy Corp.
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Pre-PUCO Order Agreements
Date | Agreement between: And: Attachment
5/19/04 | Cinergy Retail Sales, LLC | Hospitals 2
AK Steel, Air Products
&:Chemicals, Ford:
Motor, GE Aircraft
Engines, Proctor &
Gamble (members of the
Chio Energy Group
5/19/04 | Cinergy Retail Sales, LLC | (CEG)) 3
Industnal Energy Users-
Cinergy Corp through its ;| Ohio (IEU-Ohio) for
agent, Cinergy Retail Wmﬂ Genatalt
5/28/04 | Sales, LLC Metors? 4
6/7/04 | Cinergy Corp. Cognis > 5
7/7/04 | Cinergy Retail Sales, LLC | Kiogee+ 6

Q18. WHAT IS THE COMPANY KNOWN AS CINERGY RETAIL SALES, LLC?

Al6. Cinergy Retail Sales, LLC ("CRS’) was formed on December 9, 2003 in the state

of Delaware by Cinergy Capital & Trading, Inc., which is a subsidiary of Cinergy

Investments, Inc. Cinergy Investments, Inc. is a subsidiary of Cinergy Corp.® At

the time of these Pre-PUCO Order Agreements; CRS was not a Centified Retail

Electric Supplier in Ohio. CRS applied for certification with the PUCO on

August 23, 2004 and was issued certification on October 7, 2004 effective

September 23, 2004.° At the time of its certification application, CRS indicated

that it was not currently serving any retail or wholesale customers, but that its

* August 23, 2004 Application by Cinergy Retail Sales, LLC at Exhibits A-13 and A-!4, Case No. (4-

1323-EL-CRS.

" October 7, 2004 Certificate 04- ] 24(1) issucd in Case No, 04-1323-EL-CRS.

-17-
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principal business interest was providing gas and electric service to refail

customers.' I

In April 2006 CRS changed its name to Duke Energy Retail Sales, LLC
(“DERS).'* DERS remained a subsidiary of Cinergy Capital & Trading, Inc.
Cinergy Capital & Trading, Inc. remained a subsidiary of Cinergy [nvestments,
Inc. whose parent company is Cinergy Corp. Duke Energy Corporation owns
Cinergy Corp. DERS did not serve any customers as of December 31, 2005 and

had neither Ohio intrastate sales of electricity nor gross receipts for 2005."

HOW ARE THESE PRE-PUCO ORDER AGREEMENTS RELATED TO THE
POST-MDP SERVICE CASE?

While each Pre-PUCO Order Agreement had specific terms and conditions, the
common threads among these five agreements between CG&E-affiliated
companies and CG&E customers who were parties to the Post-MDP Service Case
(“Customer Parties™) are that each agreement dealt with the (1) provision of
generation service to Customer Parties during the proposed ERRSP period, (2)
reimbursement of proposed ERRSP charges to Customer Parties, (3) support by

Customer Parties for CG&E's Stipulation in the Post-MDP Service

' August 23, 2004 Application by Cinergy Retail Sales, LLC at Exlubit A-14, Case No, 04-1323-EL.CRS.

" May 30. 2006 DERS filing, Case No. 04-1323-EL-CRS.

" 2005 Intrastate Annual Report filed by DERS with the PUCQ on August 3, 2006,

L13.
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Case and (4) termination provisions tied to the outcome in the Post-MDP Service

Case.

UNDER THE STIPULATION WHICH THE CUSTOMER PARTIES
AGREED TO SUPPORT PURSUANT THE PRE-PUCO ORDER
AGREEMENTS, WHAT WERE CG&E’S PROPOSED MBSSO
COMPONENTS?

CG&E proposed the following MBSSO components in its ERRSP Stipulation

Plan in May, 2004:

Market Based Standard Service Offer (MBSSO) Components
CG&E Stipulation (May 19, 2004)

9/29/04 PUCO QOpinion & Order at 7-11

Residential {cff. 1/1/06) | Non-Res. (eff. 1/1,05)

Tanff Generation rate Bypassable Bypassable

Bypassable for first Bypassable for first

Rate Stabilization Charge (R8C) 25% of load switching | 25% of load switching |

Annually Adjusted Component
{AAC), including Emission
Allowances (EA) Non-bypassable Non-bypassable

Fuel & Purchased Power (FPP) Bypassable Bypassable

019.

AlY,

HOW WERE THE PRE-PUCQO ORDER AGREEMENTS RELATED TO THE
PROVISION OF GENERATION DURING THE PROPOSED ERRSP
PERIOD?

In cach Pre-PUCO Order Agreement, CG&E customers agreed to general and
customer-specitic terms and conditions reluted o their ability o purchase
gencrition seivice daring the period 2303 through 2008, As can be seen inall

Agreemenis attached to my testimony, the provisions rslated to generation service

Aading s Loz nasd also provsions relaied o reimbursemant of paymenis Slade
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to CG&E) are quite detailed and sometimes specified terms according to when
generation would be purchased from CRS, or from another competitive retail
electric service (“CRES™) provider. In addition, somc Agreements have
generation service terms for specific individual customers. Yet overall, each
Agreement does deal with Customer Parties’ generation service during the
proposed ERRSP period, so I will present provisions which illustrate this. For
example, under a provision in the May 19, 2004 Agrecment between CRS and the
Hospitals, beginning fanuary 1, 2005, CRS would offer to sell retail electric
generation service to the Hosptals at a:
fixed rate equal to the applicable tariff rate” of The Cincinnati
Gas & Electric Compa_ny’s unbundled generation rate in Case
No. 99-1658-EL-ETP “}egs the regulatory transition charge: ;
. approved in the same case Jess one (1) mill per kwig .. .
The offer by CRS was an option to the Hospitals to accept anytime

prior to December 31, 2008.

DID THE PRE-PUCG QRDER AGREEMENTS CONTAIN
ARRANGEMENTS FOR CULSTOMERS TO BE REIMBURSED FOR
PORTIONS OGF ERRSP CHARGES?

Yes. These Agreements contained provisions, under which Customer Parties
would be reimaursed by CRS, or another CG&E-arfiliuted company. for portions

ol various ERRSP churges that CG&E was proposing at that time (.. May

e Y oty . . P Ltk FRERN L
Wil 2l e el oS Pros o

e
LA
i
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through July 2004). As an example, under provisions in the May 19, 2004
Agreement between CRS and the Hospitals, during 2005 through 2008 CRS was
to reimburse the Hospitals for “any rate stabilization charge (a component of the 4

provider of last resort charge)™!® paid by the Hospitals to CG&E.

Q21. UNDER THE PRE-PUCO ORDER AGREEMENTS DID CUSTOMER
PARTIES AGREE TO SUPPORT CG&E’S PROPOSED ERRSP?

A21. Yes, Such support was obtained through these Pre-PUCO Order Agreements by
pmvisioné under which Customer Partics, or groups to which they are members,
agreed to support CG&E's proposed ERRSP. In the May 19, 2004 Agreement
between CRS and the Hospitals, provision 9 states:

The Hospitals shall cause the Ohio Hospital Association (o
support a Stipulation filed by The Cincinnati Gas & Electric
Company and the Ohio Hospital Association, in case no. [sic]
03- 93-EL-ATA and any related litigation, "®
The Stipulation referenced in this provision refers to the Stipulation filed on May

19, 2004 in the Post-MDP Service Case.

T Atachuient 2 at Rate siamp 343, Provision 2.

" ovtchiment 2 at Hate stump 4 Prosiaon 9


file://-/iuchmcm

10

11

12

13

14

15

16

17

1§

20

21

Q22.

A22

023,

A23.

©Aachment 2 ar Bate stamp 349, at B,

(.‘ONFQDEN;{:A L - Hixon Testimony (7ase:3:'£. 03-93-EL ATA

WERE THE PRE-PUCO ORDER AGREEMENTS DEPENDENT UPON I'HE
OUTCOME OF THE POST-MDP SERVICE CASE AS DECIDED RY THE
PUCO?
Yes, the conditions under which these agreements would terminate were tied to
the PUCQO’s decision in the Post-MDP Service Case. For example, in the May 19,
2004 Agreeniant between CRS and the Hospitals, one condition under which the
agrecment would terminaie was: |

The Public Litilities Commission of Ohio, in Case No. 03-93-

EL-ATA or arelated case necessary to carry out the terms and

conditions of this agreement, fails to issue an order acceptable

to Cinergy.'’

In thizs Apgreement, the term “Cinergy” was used to refer to CRS.

YOU HAVE USED THE CRS AND HOSPITALS AGREEMENT AS AN
EXAMPLE, HOW DID THE COMMON THREAM YOU DESCRIBE APPLY
TO THE OTHER PRE-PUCO ORDER AGREEMENTS?

The terms and conditions in the other agreements did differ from the CRS and
Hospitals agreement, but the common threads can be seen in cach agreement’s
specific provisions. For the May 19, 2004 Agreement between the CRS and OEG
members, Customer Parties during 2005 through 2008 could choose from two
options for the provision aof generation service. They could either (a) purchase

compelitive retail clectric generation service from CRS or (b) accept CG&E's

S17.
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MBSSO price as approved by the PUCQ in the Post-MDP Service Case, but

retain rights to switch to competitive retail electric service providers.

CRS would reimburse the Customer Parties for portions of variaus proposed
ERRSP charges, depending on the generation option chosen. If option (a) (i.e.
generation from CRS) was chosen, then CRS would reimburse for “actual .
Regulatory Transition Charges, Rate Stabilization Charges and the annually -
adjusted component of the Provider of Last Resort chargeg paid to The Cincinnati
Gas & Electric Company.”** I, under option (b), a Customer Party accepted
CG&E's MBSSO but later switched to a CRES provider, CRS would reimburse
the Customer Party for “one-half of the ammuaily adjusted component of the §
Provider of Last Resort charges (such charges do not include the Rate,
Stabilization Charge of the Provider of Last Resort charge}®*® that the Customer
Party paid to CG&E. Support by Customers Parties for CG&E's proposed
ERRSP through the Stipulation was also contained in this agreement:

The Customers shall cause the Chio Energy Group to support a

Stipulation filed by The Cincinnati Gas & Electric Company

and the Ohio Energy Group in case no.(sic) 03-93-EL-ATA.®

“* Anachment 3 2t Bare samp 3123, Provision (a).
T Arachment 3 a1 Bate s1amp 329, Prowision | ).

TUAachment 3 ag Uate slanp 230 Provison b
p
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A provision tied to the outcome in the Post-MDP Service Case in this agreement
was similar to that in the Agreement between CRS and the Hospitals, The
agreement would terminate ift

The Commission, in Case No. 03-93-EL-ATA or a related case

necessary to carry out the terms and conditions of this

Agreement, issues an order unacceptable to Cinergy
Cinergy in this agreement refers to CRS. Another provision in the agreement tied
to the autcome in the Post-MDP Service Case depended on whether PUCO’s
order in the Post-MDP Service Case was acceptable to the regulated electric
distribution company, CG&E:

If an order in Case No. 03-93-EL-ATA is issued which is

acceptable to CG&E but which renders invalid or ineffective

any provision of this Agreement (o the economic detriment of

the Customers, then Cinergy (CRS] will provide the same

economic value to the impacted Customer(s) through some

other mutually acceptable process.?!

WHAT PROVISIONS (N THE PRE-PUCO ORDER AGREEMENT WITH
IEU-OHIO WERE RELATED TO THE FOUR AREAS YOU HAVE
DESCRIBED AS COMMON THREADS?

Part of the terms and conditions in the May 28, 2604 Agreement between Cinergy

Corp, through 1ts agent CRS, and [EU-Ohio for the beneiit of certain CG&E

Tovgchinent 3ot dale Tanp T dne e o
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customers, related to the provision of generation service to customers during 2003
through 2008. For customers that were currently purchasing generation from a
CRES not affiliated with Cinergy Corp.; then CRS (or anather Cinergy affiliated
provider), would begin, no later than by January 1, 2006, to supply generation to

those customers.?

CRS would reimburse those customers for portions of proposed ERRSP charges
and other CG&E charges they paid to CG&E, depending upon the year and
depending an when customers purchased generation from CRS. For example, if
customers began purchasing generation from CRS on January 1, 2005, they would
be reimbursed by CRS for:

- theas billed and actual full amount of the RTC, the 28 billeds *

" and aetual full amount of any Rate Stabilization Charge, and¥ ¥

. half of the amount billed to Customers as ihe POLR copmponenty

actual paid to the Cincinnati Gas & Electric Company.
Beginning in 2006, thosc customers would be reimbursed for the fll amounk: ¢

- billed1er them and paid io CG&E for RTE, Rate Stabilization Charges and half of .+

: the POLR component. ™ %

pe v 3 oy
= Aruchment 4 af Bate ssamp 342, Provisien 1.
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Under Provision 7 of this May 28, 2004 Agreement:

The Industrial Energy Users-Ohio shall support a Stipulation

filed by The Cincinnali Gas & Electric Company and the IEU-
Ohio in Case No. 03-93-EL-ATA subject lo such reservations
as IEU-Ohio has communicated to Cinergy.**

| The term “Cinergy” as used in this May 28, 2004 Agreement refers to Cinergy

Corp, Uwough its agent CRS.

A provision lied (o the ouicome in the Posi-MDP Service Case in this May 28,
2004 Agreemenl with [EU-Ohio was similar o those in the Agreements between
CRS and the Hospitals and OEG members. The agreement would (erminale if:
The Commissioﬁ, in Case No. 03-93-EL-ATA, fails o issuc a
final order acceptable lo Cinergy (Cinergy Corp., through ils

agenl CRSJ?

Q25. DID THE PRE-PUCO ORDER AGREEMENT WITH COGNIS CONTAIN
PROVISIONS SIMILAR TO AGREEMENTS WITH THE HOSPITALS,

OEG MEMBERS AND IEU-OHIO?

A25.  Yes. The Pre-PUCO Order Agreement with €ogma did conlain provisions

dealing with (1) provision of generation service during tlie proposed ERRSP

period, (2) reimoursement of proposed ERRSP charges, (3) support tor CG&E's

4 ' -
Actmchment dat Butz samp Fa4, Provnaen T

" zacsmnent 4 at Bate anp T, ara.
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May 2004 Stipulation in the Post-MDP Service Case and (4) termination
provisions tied to the cutcome in the Post-MDP Service Case. However, the
Agreement with Cognis in some respects differed from the three Agreements I've

just discussed.

First, the June 7, 2004 Agrecment is between Cinergy Corp. and Cognis. CRS is
not a party to the agreement and not mentioned in relationship to the provision of
competitive generation service. For generation service during the proposed
ERRSP period, Cognis agreed to purchase generation “pursuant to iis current
tarifi’ and pursuant to the Electric Reliability and Rate Stabilization Plan approved
by the Public Utilities Commission of Ohio."*® Thus, during the proposed

ERRSP period Cognis would purchase generation fom CG&E.

Second, under this Pre-PUCO Order Agreement, Cinergy Corp. would reimburse
Cognia for portions of the proposed ERRSP's aimually adjusted component, for:
the first 4% of the annual adjusted component of Provider of
Last Resort Charges actuafly paid by Cognis during the
calendar year 2008; the first 8% paid in 2006; the first 12%

paid in 2007 and the first 16% actually paid in 2008.7

® Amachment § at | 11irst puge not numbered}, Provisian 1.

T oAvachiment 3 at ), Poovison 2
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Pravisions in this Pre-PUCQO QOrder Agreement with Cognis related to support of
CG&E's ERRSP and tcrmination tied to the outcome of the Post-MDP Service
Case were similar to those in the other three agreements [*ve discussed.
Provision 5 of the June 7, 2004 Agreement provided:
Cognis shall support a Stipulation filed by The Cincinnati Gas
& Electric Company and Cognis, in Case No. 03- 93-EL-ATA
and any related litigation.”®
Provigions in this agreement alzo provided for termination if:
The Public Utlities Commission of Ohio, in case no. {sic] 03-
93-EL-ATA, fails to issue an order acceptable to Cinergy.
({Cinergy Corp]?
026. DID THE PRE-PUCO ORDER AGREEMENT WITH KROGER CONTAIN
PROVISIONS WITH THE COMMON THREADS YOU HAVE DESCiUBED
IN THE OTHER AGREEMENTS?
A26.  Yes, however, the Pre-PUCO Order Agreement with Kroger is quite different
frﬁm and more complicated than the other four agreements. Yet despite the

differences and complexity, the common threads I have identified are in this

agreement with Kroger.:

A Amachment 5 at 2, Provision S.

M Arachment Sat 2, w B
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The July 7, 2004 Agreement between CRS and Kroger is predicated on the fact
that for some time Kroger had been purchasing generation from a retajl
competitive provider, New Energw, which was purchasing its wholesaie power to
supply Kroger from the Cinergy Operating Companies{CG&E & PSI Energy,
Inc.J*®. The agreements behind these retail and wholesale transactions are
referenced in the “WHEREAS" clauses of the July 7, 2004 Agreement shown in

Attachment 6 to my testimony.

I am aware that at the time of this agreement Kiogest was concerned about certain
non-bypassable charges in CG&E’s proposed ERRSP that Kroges might have to
pay. In his deposition on February 21, 2007, Mu: iénis George: Corporate.. .
Energy Manager fop Krogew said Krogidwas concerned they were going to pay
twice for capacity, once to their CRES provider and then also to CG&E under
charges proposed in the ERRSP. My, George said that under the arrangements
worked ot in this July 7, 2004 Agreement with CRS, Kroger's concen

regarding the potential double charging of capacity were satisfied.

In the July 7, 2004 Agreement, terms and conditions relating to the provision to
Kroget of generation service and reimbursements to Kroges.for portions of
ERRSP components are both set forth by year, 2005 through 2008. In 2005,

Krogeswould continue to purchase generation from New Energy and **Cinergy

*® The Cinergy Operating Companics are defined ss “The Cincinnati Gas & Electric Company ("CG&E")
and PSI, Enevgy, Inc.” in the December 14, 2000 Confirmation Letter Agreement with New Energy

-24.
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[CRS] or any affiliate thereof shall reimburse Kioges quarterly for half of the
amount actually paid” of the annually adjusted component of the provider of last

resort charge to CG&E. !

In 2006 and 2007, Kroger was expected to continue to have New Energy as its
competitive provider, but if Kroger did not, options were provided. Kroger
could choose (1) a non-CRS affiliated CRES provider for whom the Cinergy
Operating Companies would provide wholesale power at the same price provided
to New Energy or (2) a Cinergy affiliated competitive provider who would
supply retail generation to Kroger at the same prices under the Cinergy
Operating Companies wholesale transaction with New Energy. “Cinergy {CRS]
ot any affiliate thereof” would reimburse Kroges fo: half of the annually adjusted

cotriponent of the provider of last resort charge paid to CG&B.

In 2008, Kroger could choose a competitive provider, but CRS would have the
right of first refusal to provide generation to Kroger at the same rate as that
provider. Reimbursement to Kroger of half of the annually adjusted component
of the provider of last resort charge paid to CG&E would be made by “Cinergy

[CRS] or any affiliate thereof.”

DID KROGERAGREE TO SUPPORT CG&E'S ERRSP UNDER THE JULY

7, 2004 AGREEMENT?

* Attachment 6 at Date stamp 1175, Provision 1.

L35,
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Yes, Under Provision 8 of this Agreement Kroger was to support the May 19,

2004 Stipulation filed in the Post-MDP Service Case,

COULD THE OUTCOME OF THE POST-MDP SERVICE CASE IMPACT
TERMINATION OF THIS PRE-PUCO ORDER AGREEMENT WITH
KROGER?”
Yes. A provision tied to the outcome of the Post-MDP Service Case, similar to
those in the other Pre-PUCO Order Agreements, was contained in the July 7,
2004 Agreement, calling for termination if an order “unacceptable to Cinergy
[CRS]” was issued by the PUCO®. In addition, a provision, similar to one in the
Agreement between CRS and the OEG members, depended on whether PUCO’s
order in the Post-MDP Service Case was acceptable to CG&E:

If an order in Case No. 03-93-EL-ATA is issued which is

acceptable to CG&E but which renders invalid or ineffective

any provision of this Agreement to the economic detriment of

Kroges, then Cinergy [CRS] will provide the same economic

value to Kroge¥ through some other mutually acceptable

process.™

COULD PROVISIONS IN THESE FIVE PRE-PUCO ORDER

AGREEMENTS HAVE IMPACTED CG&E?

" Attachment 6 at Bace samp 1178, a0 8,

> Attachment 6 a Bate stamap 1177, Provisicn 1]
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A29. Yes. While CG&E was not a named party to these agreements, several of the
agresments between CRS and Customer Parties included provisions in which
CG&E appears to have made commitments. Examples of such agreement
provisions that committed CG&E to an action, or lack of action, incjude:

l. “Cinergy [CRS) shall not amend the rates charged by The Cincinnati Gas
& Electric for dual feeds for load existing prior to December 31, 2004,
until at least December 31, 2008.” (May 19, 2004 CRS Agreement with
Hospitals)™*

2. “Hospital purchasing generation service pursuant to existing tariff load
management riders as of December 31, 2004, may continue to purchase
generation service pursuant to such load management riders through
12/31/08” (May 19, 2004 CRS Agreement with Hospitals)*®

3. “In the Cincinnati Gas & Electric Rate Company’s next distribution base
rate c§3c that results in a change in Customers® rates, CG&E will file a
cost of service study reflecting actual costs of service for all rate classes.
The Cincinnati Gas & Electric Company shall support the future
distribution rider, proposed as Rider CIR, allocated based upon
distribution net plant.” (May 19, 2004 CRS Agreement with OEG

members)’®

¥ Attachment 2 a: Bate stamp 349, Provision 6.
" Attacament 2 at Bate stamp 349, Provision 7.

" Arachment 3 ar Bate stamp 310, Provision 3.
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4. “If a Customer has shopped for competitive generation and is subject to a
minimum stay with CG&E that extends beyond January 1, 2005, then the
minimum stay shall be waived” (May 19, 2004 Agreement with OEG
members)*’

5. “The Cinergy Operating Companies [CG&E and PS1 Energy, inc.] shail
exercise their Extension | and Extension 2 options under the December
14, 2000 Confirmation Letter Agreement to sell generation supply &:New. :

. Energy, Inc: in 2006 and 2007 for resale to Krogen” (July 7, 2004 CRS

Agreement with Kroger)™®

Q30. WAS CG&E INVOLVED IN NEGOTIATING THE PRE-PUCO ORDER
AGREEMENTS THAT CRS AND CINERGY CORP. HAD WITH
CUSTOMER PARTIES?

A30. 1am aware that Mr. Greg Ficke, former President of CG&E, said in his
deposition of February 29, 2007 that he was invelved for CG&E in the process
of the negotiations of agreements between CRS and other parties in the May,
2004 time frame. He also stated that in negotiating these May 2004 agreements
there were a number of Cinergy Service employees that did work for a number of

different affiliates, such as legal staff.

¥ Attachment 3 m Bate stamp 330, Provision 7.

* Attachment 6 a1 Bate slamp 1176. Pravision 4
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An itlustration of CG&E’s awareness of and involvement in the process that led
to the Pre-PUCO Order Agreements can be seen in documents provided to the
QCC from the Ohio Hospital Association (OHA). The OCC asked in discavery
for documents transmitted between DE-Ohio affiliated companies and the OHA
with references to RTC, FPP, RSC, AAC, IMF, SRT charges or the Insufficient
Retumn Notice Fee. Included in the responsive documents are the two e-mails
from May 2004 which indicate CG&E was invalved in the discussions that
eventually led to -the May 19, 2004 CRS Agreement with the Hospitals. In the
first e-mail, dated May $, 2004, Mr. Joseph Kubacki communicates to Mr. James
Gainer and Mr. Paul Colbert about the “OHA CG&E Settlement Terms™ and
attached a document with “OHA/CG&E Settlement Terms (5/5/04).”" (In the
May 19, 2004 Agreement, Mr. Gainer was listed as the party to whom notice
should be sent for Cinergy [i.e. CRS] and Mr, Colbert signed agreement “on
behalf of Cinergy™ as “Senior Counsel, The Cincinnati Gas & Electric
Company™) The terms attached to the e-mail included the offer of a Cinergy
affiliated CRES to sell generation to OHA, reimbursement by Cinergy Corp. to
OHA foffany RSC actually paid and that the offer was conditioned upon support
of the OHA for a Stipulation filed in CG&E’s RSP case. In response to this May

5 e-mail, Mr. Gainer responded on May 6, 2004 with an e-mail that was copied

to Mr. Ficke. *°

* Atachment 7 - Ohio Hospital Association response to OCC No. RP6.

.29
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OTHER THAN REIMBURSEMENT FOR PORTIONS OF ERRSP
CHARGES YOU HAVE PREVIOUSLY DESCRIBED, DID THE
AGREEMENTS PROVIDE FOR ADDITIONAL PAYMENTS TO ANY
CUSTOMER PARTIES?
Provisions in two of the Pre-PUCO Order Agreements provided for payments to
parties that had intervened on behalf of groups of large customers in the Post-
MDP Service case. A provision in the May 19, 2004 Agreement between CRS
and the Hospitals provided that, “Cinergy {CRS] shail pay the Ohio Hospital
Association $50,000 upen the issuance of final appealable order of the Public
Utilities Commission of Ohio satisfactory to Cinergy.”*® Alse upon issuance of
such an order, CRS was to pﬁy $100,000 to IEU-Ohio “as compensation for legal

services” under the May 28, 2004 Agreement between CRS and IEU-Ohio.*!
B. THE PRE-REHEARING AGREEMENTS
WHAT ARE THE “PRE-REHEARING AGREEMENTS"?

In order to distinguish a second group of agreements from the Pre-PUCQ Order

Agreements [ have just discussed, [ am using the term “Pre-Rehearing

Agreements”. These are agreements made by CG&E-affiliated companies with

Customer Pariies to the Post-MDP Service Casc and entered into afier the

Commission’s September 29, 2004 Order and prior to the PUCO’s November 23,

* Attachment 2 at Bate stamp 348, Pravision 4.

' Attachment 4 al Bate stamp 343, Pravision 3.
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2004 Entry on Rehearing and which wete also related to the CG&E’s October 29,

2004 Alternative Proposal in this case.

(33, WHO WERE THE PARTIES TQO THESE AGREEMENTS?

A33. 1am aware of five Pre-Rehearing Agreements between CG&E-affiliated
companies and Custonter Parties to the Post-MDP Service Case, as shown in the
table below and contained in the noted Attachments to my testimony. Each of
these Pre-Rehearing Agreements replaced and superseded the terms and
conditions of the Pre-PUCO Agreements.

Pre-Rehearing Agreements
Date | Apreement between: And; Atftachment
11/8/04 | Cinergy Retail Sales, LLC | Hospitals 8
AK Steet, Air Products &
Chemicals; BP, Ford Motor,
GE Aircraft Engines, Proctor
& Ganble(members of the
11/22/04 | Cinergy Retail Sales, LLC | Ohio Energy Group (CEG)) 9
Cinergy Corp through its Industriat Energy Users-Ohio
agent, Cinergy Retail Sales, | (IEU-Ohio) for Marathon:and
11/8/04 | LLC General Motors 10
10/28/04 | Cinergy Corp. Cognig 4
11/22/04 | Cinergy Retail Sales, LLC Kroges: 12

Q34. WHY WAS THERE A SECOND SET OF AGREEMENTS THAT

A34.

SUPERSEDED THE PRE-PUCO ORDER AGREEMENTS?

The Pre-Rehearing Agreenients were entered in to after the PUCO’s September
29, 2004 Order which approved the Stipulation with modifications and conditions.
Issuance of this PUCO Order in Cctober, 2004 seems to have served as the
impetus for these Pre-Rehearing Agreements. This can be seen througlt review of

the provisions in these agreements, which ow incorporated terminology from

I
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CG&E's recently PUCO-approved rate plan, such as infrastructure maintenance
fund and system reliabﬂity tracker. Also, in a new and different provision in these
agreements, Customer Parties cammitted to supporting CG&E’s Application for
Rehearing in the Post-MDP Service Case. In addition, 1 aware that in depositions
of Mr. Ficke and Mr, Timothy Duft', both who were employees of Cinergy
Services *Z and familiar with tha agreements, have said that the PUCO not

accepting the Stipulation as filed did Jead to these Pre-Rehearing Agreements.

HOW ARE THE PRE-REHEARING AGREEMENTS RELATED TO THE
POST-MDP SERVICE CASE?

In a similar manner to the Pre-PUCO Order Agreements, cach Pre-Rehearing
Agreement had specific terms and conditians, but again, common threads related
to the Post-MDP Service Case did exist among the agreements. Each agreement
dealt with the (1) provision of generation service to Customer Parties during the
proposed RSP period, (2) reimbursement of proposed RSP charges to Customer
Parties (3) support by Customer Parties for CG&E's Application for Rehearing in
the Post-MDP Service Case and (4) termination provisions tied fo the outcome in

the Post-MDP Service Case.

*: “Priar to the merger between Cinergy Corp. and Duke Energy Corp. Cinergy Service. Inc. provided
varous admiustrative services to the Cinergy compames. Faflowing the merger between Cinergy Corp.
and Duke Energy Corporation in April 2006, Cinergy Services became Duke Enerzy Shared Services.”
Second Suppiemertal Testimony of DE-Chio Witness Stetfen (2.28.07) at 1.
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UNDER THE ALTERNATIVE PROPOSAL CONTAINED IN CG&E'S
APPLICATION FOR REHEARING, WHICH THE CUSTOMER PARTIES
AGREED TO SUPPORT UNDER THE PRE-REHEARING ORDER
AGREEMENTS, WHAT WERE CG&E’S PROPOSED MBSSO

COMPONENTS?
CG&E's proposed the following MBSSO components in its Alternative Proposal

in Qctober, 2004:

Market Based Stendard Service Offer (MBSSO)
Components
CG&E Alicmnative Proposal (October 29,2004)

11/23/04 Entry on Rehearing at 7- 9

RES (effective 1/1/08) | Non-RES (effective 1/1/05

Tanff Generation rate Bypassable Bypassable

Bypassable for first 25% | Bypassable for first 50% of |

Rate Stabilization Charge (RSC) | of load switching load switching

Annually Adjusted Component | Bypassable for first 25% | Bypassable for first 50% of
(AAC) of load switching load switching

| Fuel & Purchased Power (FPP),
including Emission A llowances

{EA)

Bypassable Bypassable

Infrastructure Maintenance Fund

(IMF)

Non-bypassahle Non-bypassable

System Reliability Tracker (SRT) | Non-bypasable Non-bypassabie

Q37.

A37

HOW WERE THE PRE-REHEARING AGREEMENTS RELATED TO THE
PROVISION OF GENERATION DURING THE PROPOSED ERRSP
PERIOD?

As wag the case with the superscded agreements, in cach Pre-Reheaning
Agreements, CG&E customers agreed to general and customer-specific terms and

conditions related to the purchase of yencration service during the period 2005

- 33-




