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CONFIDENTIAL PROPRIETARY
TRADE SECRET

James B. Gainer

Vice President, Regulatory and Legislative Strategy
Cinergy Servicas, Inc.

139 East Fourth Street

Cincinnati, OH 45202

or such other address as is provided in writing by the recipient from time to time.

9. The City agreas that this Settlement Agreement constitutes a tegal, valid and
‘binding obligation enforceable against it in accordance with its terms, subject to
any equitable or sovereign or other immunity defenses. CGBE agrees this
Setflement Agreement constitutes a legal, vaiid and binding obligation
enforceable against it in accordanca with its terms, subject to any equitable
defenses. This Setlement Agreement is for the exclusive benefit of the Parties
and may not be assigned without the written consent of the non-assigning

party.

10. This Setlement Agreement shali be govermed by and construed in accordance

with the laws of the State of Ohio.

11. Except as provided in Paragraph 1 above, this Setlement Agreemant does not
modify any other terms of the Elactricity Agreements and ali other terms of the

Electricity Agreements shall remain in fulf force and effect.
Entered into on this 1 4 thday of June:

On Behalf of On Behalf of the
The Cincinnati Gas & Electic Company  City of Cincinnati

o gé&;! CZQM.

Jol innigan, ; Valerie A, Lemmie

5

r Counsel City Manager

The Cincinnati Gas & Electric Company  Clty of Gincinnati
139 East Fourth Street © B0t Plum Street, Room 122

Cincinnati, Ohio 43202 Cincinnati, OH 45202 [

Larita McNeil Fsq.| |
Salicitor

ity of Cincinnati

Room 214

801 Plum Street, Room 122
Cincinnati, OH 45202

W17475w4 3
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2007 APR -3 P 03 Ohio Consumers’ Counsel

Third Set Int tori
P U C O Dlnke ;}Lel:-g:rrrgﬁ;:) ;;:
Case No. 03-93-EL-ATA
Following Remand

Date Received: Janunary 19, 2007
Response Due: January 29, 2007

OCC-INT-03-RIS5 (Revised)

REQUEST:

How many megawatt-hours were served by a CRES provider in the second quarter of
2004 for:

a. Customers on Customer List 17
b. Customers on Customer List 27
RESPONSE:

CONFIDENTIAL PROPRIETARY TRADE SECRET

Objection: This question (and its subparts a-b) is not calculated to lead to discovery of
relevant evidence to these cases. However, without waiving said objection:

a-b. DE-Ohio has not performed this calculation. However, in the spirit of cooperation,

DE-Ohio has prepared a spreadsheet to summarize the requested information. Please
note that the attched spreadsheet contains confidential customer information.

WITNESS RESPONSIBLE: N/A
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CONFIDENTIAL EXCERPT
FROM THE PUCO HEARING REGARDING
CONSOLIDATED DUKE ENERGY OHIO, INC. RATE
STABILIZATION PLAN REMAND, AND RIDER ADJUSTMENT

CASES.
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MONDAY, MARCH 19, 2007
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(Confidential Portion.)

MS. HOTZ: May I approach the witnessg?

EXAMINER KINGERY: You may.

MS. HOTZ: OCC would like to mark a
seven-page document as OCC Remand Exhibit No. 5.

EXAMINER KINGERY: It will be so marked.

MS. HOTZ: Thank wvou.

(EXHIBIT MARKED FOR IDENTIFICATION.)

Q. (By Ms. Hotz) This is a confidential

document, marked "Confidential" anyways. OCC Exhibit

Remand 5 is the response of Duke:Energy - Ohio to OCC

interrogatory No. 55 revised. The interrogatory
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asked "How many megawatt-hours were served by a CRES
provider in the second quarter of 2004?" 1Is that é

i

correct? é
A. That's the question, yes. ;

Q. Do vou recognize the names of the g
customers on the spreadsheet pages as customers in g
the Duke Energy - Ohio -- I mean as, yeah, as é
customers in the Duke Energy - Ohio service territory é
when you worked for Duke? %

MR. DORTCH: I'm sorry., may I have the
question repeated?

{(Question read.)

MR, DORTCH: Thank vou.

A, 21l of the names in the far left column
headed Name appear to be customers that Duke serves.
I'm sure these customers have locations elsewhere,
but I believe each of these has at least one meter in
our service territory.

Q. Okay. If you go to the very last page --
I'm there.

-- where it shows grand total.
I see that.

And says ‘218;386,651 kilowatt-hours.

LS B N e A 6

I see the number. I'm just trying to
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establish what it is. According to the heading at
the very top of page 1, this appears to be a report
of billed kilowatt-hours, and that line is headed
Grand Total. I am not sure what the period might be,
but I agree with you that the Fi8fet cetera number is
a grand total of kilowatt-hours.

Q. Okay. Would you agree that the question
asks for the second quarter of 20047

A, It does.

Q. So does it appear to you that this
response is giving the total there at the bottom
where it says "Grand Total" is the total number of
kilowatt-hours that were served by a CRES provider in
the second quarter of 20047

A. The clarification I would ask for is
there's an A and a B that refers to a customer list 1
and customer list 2, and I'm not familiar with what
that means. 8o I don't know the answer to the
question that you just asked.

Q. Qkay. Are these customers that are
listed on this document the same customers that were
parties to the DERS agreements that you testify
about?

MR. D'ASCENZO: Objection. The customer
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list 1 and 2 in parts A and B were created by OCC as
part of this discovery request.

MS. HOTZ: I didn't ask anything about
ligt 1 or list 2. I asked about just the customers
listed on this document.

MR. D'ASCENZO: Well, the list of
customers on the document presumably by -- assuming
that the response -- the answer is in response to the
questions, that list was created by OCC.

MS. HOTZ: I just asked about the
customers on the pages. The pages do not
differentiate between customers on list 1 and
customers on list 2.

EXAMINER KINGERY: Objection overruled.

You may answer.

THE WITNESS: Reread it, please.

(Question read.)}

A. This is the first time I believe that
I1've seen this response. I haven't really correlated
it to anything, so I don't know.

Q. So if you were going to transfer or if
you were going to change the 218,380,65%
kilowatt-hcurs to megawatt-hcours, what would it be?

A, I think you just move it over three to

i~ Ao g
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the left.

Q. So it would be, what? -218==-

A.  380.: 381, .

0. 38%.: And about what percentage is that
to 986, 397 megawatt-hours?

MR. D'ASCENZO: Objection. Where did
that number come from?

MS. HOTZ: I'm just asking him what the
percentage is.

MR. D'ASCENZO: What's the foundation?

MS. HOTZ: 1It's just --

EXAMINER KINGERY: Can you give us
some --

MS. HOTZ: Never mind.

Q. (By Ms. Hotz) Do you know if any of the
customers listed on this response had a contract with
DERS?

| A, I believe that at least some of the
customers on this list have agreements/contracts with
DERS.

Q. Okay. Do vou know if any of the
agreements in the first set included a provision that
forbid signatory parties to contest the CG&E's filed

stipulation?
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D'ASCENZO: Objection.

2

5

. DORTCH: Objection.

MR. D'ASCENZ(Q: First set of what?

MS. HOTZ: In any of the CRS agreements.

THE WITNESS: Am I supposed to answer? -

EXAMINER KINGERY: She clarified her
question, solved the objection.

MR. BOEHM: I'm sorry, I'm not clear.
The CG&E CRESs? What CRES agreements?

MS. HOTZ: The CRS agreement.

MR. BOEHM: I know what CRES means.
Which CRES?

MS. HOTZ: CRS agreements.

EXAMINER KINGERY: Can we hear the
question read back?

{(Question read.)

MR. BOEHM: I'm sorry. I was getting
CRES and CRS because they were using the same term.
Excuse me.

EXAMINER KINGERY: Okay.

A, I don't recall that.
MS. HOTZ: That's all I have.

EXAMINER KINGERY: Thank you.

Mr. Petricoff.




10
11
12
13
14
15
16
17

~ 01607

118

CROSS-EXAMINATION
By Mr., Petricoff:
Q. Good afternocon, Mr. Steffen.
A. Good afternoon.

EXAMINER KINGERY: Or, excuse me one
second. Should we stay sealed at this point for your
questioning or should we move on --

MR. PETRICOFF: No, I don't have anything
that's -- I think we can go back on the public record
for all of mine.

EXAMINER KINGERY: We'll move the record
back to public at this point.

MR. PETRICOFF: Actually, before we do
that, while we're still off the record --

EXAMINER KINGERY: We're off the record.

(End of Confidential Portion.)
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(Confidential portion.)

EXAMINER KINGERY: The record will be
sealed at this point.

MR. COLBERT: Mr. Howard, do you have a

preliminary matter?

MR, PETRICOFF: T think we are going to
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take that at the end, as I understand it. Thank you
ényway.
MR. COLBERT: Fair enough, thank you.

Q. (By Mr. Colbert) Ms. Hixon, would you
turn to your attachment 2, please.

A, I have that.

Q. Thank you. Now, attachment 2 is a
contract between Cinergy Retail Sales and various
hospitals shown on an attached Exhibit 1. Is that
correct?

A. It's an agreement between the hospitals
and CRS, ves.

Q. And CRS is now known as Duke Energy
Retail Sales. 1Is that your understanding?

A, Yes.

Q. This contract was entered into May 19,
20047

A, At Bates stamp 350 it says it was
effective the 19th day of May.

Q. Please turn to paragraph one.-

A, I have that.

Q. That paragraph, it says, "Beginning

January 1, 2005, and through December 31, 2008,

Cinergy will offer to sell retail electric generation
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service to the Heospitals for all their CG&E accounts
as a firm power, all-in, fixed rate equal to the
applicable tariff rate of The Cincinnati Gas &
Electric Company's unbundled generation rate approved
by the Public Utilities Commission." Is that what it
says? 1Is tHat accurate?

A. You've read that correctly.

Q. Thank you. Would you describe that -- we
talked about a concept of baseline. Would you
describe that as a baseline or starting point?

A. In the context of this agreement, that
could be described as a baseline or starting point.

Q. Thank you. By the way, Cinergy in the
context of this agreement means Cinergy retail sales.
Is that your understanding?

A. Yes, that's how Cinergy is defined on the
first page of the agreement.

Q. It goes on to say subtracted from that

baseline or the firm power all-in fixed rate would be

‘xegunlatorystransition. charge less one mils Is

that -- with scome exceptions that follows, 1s that
your understanding?

A, Yes. As you continue to read after the

unbundled generation rate it says "less the-
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regulatory transition charge approved in the same
case less one mil." It provides then an exception
for specific hospitals.

Q. Thank yocu. That's all I need of that
exhibit. Thank you.

Ms. Hixon, if you would turﬁ to page 4 of
your testimony at lines 2 and 3 of your testimony you
state that "the side agreemenﬁs," as you call them,
"were a part of CG&E's efforts to obtain support for
PUCO approval of a rate stabilization plan acceptable
to CG&E." Is CG&E, what is now known as Duke
Energy - Ohio, a party to any of the contracts that
you refer to as side agreements?

A, Well, as I describe in my testimony in
discussing each of the side agreements, while CG&E is
not a stated party at the very beginning of each
agreement, there is indications that CG&E was
involved and that CG&E was impacted by those
agreements, so, no, they're not a stated party.

Q. Thank yvou. Wa'll discuss the rest of
your opinion later.

I will say there are several contracts
that the operating companies or what was CG&E 1s a

party to; is that correct, specifically the City of
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Cincinnati contracts, and there is also a contract
with Constellation NewEnergy that is Cinergy on
behalf of its operating companies. Is that your
understanding?

A, When you say several, are those the two
you are referring to?

0. Those are the two I'm referring to.

A, Those side agreements, the City of

Cincinnati I do not discuss, but I understand from

' Mr. Steffen's testimony that CG&E was a party to that

contract. The Constellation NewEnergy, could you
give me more clarification as to what you are

referring to?

Q. Sure. And I believe you discuss a series
of contracts relative to serving Kroger that include
wholesale contracts for Constellation NewEnergy is
cne of those in the series of that contract.

A. In regards to the Kroger, contract on
page 24 of my testimony, first full paragraph, I do
describe how the Krogen: side agreement that I've
discussed, July the 7th, is different because it's
predicated on the purchase of generation from
NewEnergys and I do reference the Cinergy operating

companies are involved with that transaction.
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Q. Okay. All of the remaining contracts are
between DERS or its predecessor, Cinergy Retail
Sales, or Cinergy Corp., and various counterparties
to those contracts; is that correct?

- And by remaining contracts maybe as a
reference if we could go to the table of contents.

Q. I'm talking about the contracts what you
call “side agreements" attached to your testimony.

A. The side agreements attached to my
testimony as shown, for example, in the table of
contents, are between CRS and other parties or
Cinergy Corp. and other parties.

Q. Thank you. Ms. Hixon on page 7 of your
testimony on line 7 to 11, you list the parties that
signed the May 19, 2004, stipulation. Is that
correct?

A Yas. Those lines that's what I éttempted
to do.

Q. Okay. In addition to those parties
DE-Ohio was a signatory; is that right?

A. I think the first party I list is CG&E.

Q. I'm sorry, so you did. Now, of those
parties, staff, FirstEnergy Solutions, Dominion

Retail, Green Mountain Energy, People Working
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Cooperatively, and Communities for Action did not
execute contracts with either affiliates of DE-Ohio

or DE-Ohio where those contracts involved pricing

based upon components of DE-Ohio's MBSSO. 1Is that

your understanding?

A, I'm not aware that staff, FES, Dominion
Retail, Green Mountain, or People Working
Cooperatively had any contracts or side agreements.

They were not provided to us, s0 I'm not aware of

any.

Q. And that's true of Communities for Action
as well?

A, Communities for Action would be the same.

Q. Thank you. Now, you also list the
parties who opposed the stipulation, and those
parties, let's see, include Ohio Marketers Group,
PSEG Energy Resources, National Energy Marketers
Association, Ohio Partners for Affordable Energy,
OCC, and the Ohio Manufacturers Association; is that
correct?

A Yes, that's what I listed.

Q. Okay. And we've already discussed a

contract involving Constellation NewEnergyy who is a

member ©of Ohio Marketers Group; 1s that correct?
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A. In reference to Kroger's side, I
mentioned that Constellation was: Krogex's energy
supplier, and we did discuss the transaction, yes.

Q. And can you tell me who the members of
Ohio Manufacturers Association are?

A, I do not know the specific members.

Q. Do you know if any of the signatories to
any of the contracts are members of the Ohic

Manufacturers Association?

A, Since I don't know the members of the
Ohio Manufacturers Association, no, I cannot.
MR. COLBERT: May we approach, your
Honor?
EXAMINER KINGERY: You may.
Q. Ms. Hixon, I've handed a document now
marked as Duke Energy - Ohio Remand Exhibit 19,
EXAMINER KINGERY: It will be so marked.
(EXHIBIT MARKED FOR IDENTIFICATION.)
Q. And I would represent to you that that's
an e-mail from Mr. Boehm to myself indicating that
. Jordis a member of the Ohio Manufacturers
Association. 1Is that what it appears to be to you?
MR. SMALL: Your Honcr, I object.

MR. RCYER: I object.
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MR. SMALL: We have a document that
counsel sitting at the table here is testifying who
is a member of what. This is essentially trying to
put Mr. Boehm's statement, counsel, into evidence.

MR. ROYER: Out and out hearsay.

MR. COLBERT: Your Honor, the witness has
testified as to who has contracts and who doesn't on
both sides of the stipulations. We're simply -- she
has also testified she doesn't know who the members
of OMA are. OMA, of course, is a well-known group
with lots of members, and we're simply pointing out
that the witneés doesn't know whether members of
parties that opposed the stipulation, jﬁst like )
members of parties that supported the stipulation,
signed contracts that she is objecting to.

MR. SMALL: Ms. Hixon has answered his
question what she knows and what she doesn't know.
That should be sufficient. I don't see that this has
any -- this is improper evidence.

MR. ROYER: To gquote from Mr. Colbert
vesterday if you wanted to get this in, he had a way

to get it in, but it's not by handing her a piece of

paper that is clear hearsay and implying this is the

truth.
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MR. COLBERT: Your Honor, if I may, on
that, there are many c¢ontracts that are attached to
Ms. Hixon's testimony that have been allowed in
through discovery as relevant to this proceeding.
None of them have been supported by a witness from
the companies that are parties to those contracts,
yet, they have beén allowed in.

This is cress-examination on those
contracts, her understanding of it, and it's relevant
to this case, and, you know, certainly if we're
letting in lots of other evidence that we believe is
otherwise irrelevant, we ought to be permitted to
test the knowledge surrounding those contracts.

MR. ROYER: Your Honor, please, the
information that's in the testimony was information
that was provided in discovery to OCC and comes in
unless they're saying -- that this is not what they
purport it to be. Hearsay doesn't apply there. They
were given to OCC based on a reguest, an admission.
This is Mr. Colbert trying to establish the fact that
Ford is a member of OMA, which it probably is, and we
ﬁay stipulate that, but I object to the process while
he is tryiﬁg to get that into the record. It is not

appropriate.
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MR. COLBERT: I certainly would accept
such a stipulation, but beyond that, the
representation has already been made on the stand by
Ms. Hixon in response to questions that DE-Ohioc and
DERS and Cinergy Corp. had been working together and
are parties in one in the same contract. She
explained that when she said while we are not named
parties, you know, there was an effect to DE-Chio and
from DE-Ohio in these contracts.

So there are accusations being made of us
with absolutely ﬁo support. We think that it's fair
that we get to fully explore those accusaticons.

EXAMINER KINGERY: Would parties be
willing to stipulate that Fordris an member of OMA?

MR. BOEHM: I would.

MR. COLBERT: DE-Ohio is willing to
stipulate.

EXAMINER KINGERY: Mr. Small?

MR. SMALL: I would be willing to
stipulate that .Fordyis a member of the Ohio
Manufacturing Asscociation along with thousands of
other manufacturers in the state of Ohio.

You know --

MR. CCLBERT: Approximately 1,800.
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MR. SMALL: They didn't file a motion to
intervene in the case. They did explain who they
were and what their interest was. It is important
though to establish we are not going to -- by so
stipulating I'm not going to without cbjection let
counsel testify here and have that established as
fact. We are on a very dangerous and slippery slope
by the introduction of that e-mail.

MR. COLBERT: I have no intention of
going further on this.

EXAMINER KINGERY: We do understand the

hearsay problem. If there are no objections that

“Pord is a member of OMA along with many other

customers in the state of Ohio, we will take that as
so stipulated, and then we will not admit this as an
exhibit.

MR. COLBERT: That's fine. With the
stipulation, I certainly don't need it admitted.
Thank you, your Honor.

Q. (By Mr. Colbert) Ms. Hixon, do you know
whether DERS has contracts with counterparties other
than the contracts and cdunterparties vou have
examined?

A, While I'm nct aware of any other
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contracts or agreements that DERS has with
counterparties, I have reviewed all ¢of the agreements
that were provided to us. I also have been made
aware that DERS has no other revenue, and in the
deposition of the individual who was provided to give
us information about financial statements, T
understand that the option payments under the
agreements that are attached to my testimony reflect
the expenses in the financial statements for 2005 and
2006.

Q. Do yvou understand that's no, you are not
aware of other contracts?

A. I guess what I'm saying I'm not aware of
any other contracts, and by everything that I've seen
leads me to understand that what's been given to us
are the agreements with other parties.

0. Do you know whether DERS has ever turned
down a customer that has requested a contract?

A. No, I don't know that.

Q. Now, a minute ago you talked about
financial statements in discovery. Have you examined
DERS's financial statements showing the amount of
cption payments by year?

A, We were provided through discovery copies

T

i
i
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of requests for invoice payments. Wé were also
provided copies of the 2005 and 2006 income
statements and balance sheets. Attached to those
documents was further account detail which showed the
entries each month related to option payments that
either had been made or were accrued.

Q. and vou also took financial statements
off of the Commission's website from publicly filed
documents by DERS; is that correct?

A. Yes, that's attachment 2 to my testimony,
which is Exhibit C-3 from a filing with the
application that shows DERS's financial statements
2005 and projected income for 2006.

0. Ms. Hixon, did you do any calculations to
determine the costs of the particular DERS contracts
that you have examined?

A. What do you mean by the term "costs of"?

Q. The annual amount of the option payments
asgsociated with those contracts in the aggregate.

A, I did attempt to reconcile, for example,
on my attachment 22, the third page that says
"Statement of Income" and there's an "option premium
expense” of "13,768,812." I did attempt to reconcile

those to the statements that were provided to us, a

D S AR o
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statement of income at the deposition of Mr. Savoy as
well as the monthly account detail behind that, and
then I also attempted to reconcile various months to
the invoices that they provided through the summary
as well, and I found through documentatidn-that the
option expense payments attached to -- with
agreemaents attached to my testimony did reconcile
back to those monthly expenses.

Q. They reconciled exactly?

A. I think I probably rounded to the dollar,
so I don't know that they reconciled exactly.

Q. Dollar is close enough.

A. I didn't reconcile every single month
because all the detail was not available in the
documentation that we had to be able to do that. But
that's what I tried to do.

0. Well, when you say -- maybe I'm a little
bit confused. When you say you did not reconcile
each month, how did you come up with a -- how did vou
come to the conclusion that it, in fact, reconciled
for the year end?

A. Well, for example, the option premium
expense of approximately $13.8 million was reflected

in the accounts of DERS as contra revenue. Each

I
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month there were entries made to that contra revenue
account., I reconciled each monthly entry to see that
it totaled approximately $13.8 million.

I then attempted with the additional
invoices provided to us to see whether or not those
totaled what the entries were, and as I said, while I
wasn't able to reconcile every single month, I came
very close.

MR. COLBERT: Your Honor, I think we can
go back on the public record now for the time being.

EXAMINER KINGERY: Thank you. The record
will be unsealed at this point.

(BEnd of confidential portion.)
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(Confidential portion.)

Q. Cn page 39 of your testimony you suggest
that paragraph 12 of the contract with wvarious OEG
members was dependent on‘a Commission order
acceptable to DE-Ohio.. Now, vou may want to refer to
that provision, but that provision appears to allow
adjustments among the counterpartieé to maintain the
economic value of the contract in the event: anr MBSSO
is approved that changes the economic value to the
counterparties.

Is that an accurate representation of
your understanding of that provision?

MR, SMALL: Objection, your Honor, facts
not in evidence. If I understcod the question, and I
may not have understood the gquestion, but if I
understood the question, it started out with a
representation of the materials found on page 39,
line 7 through 9, and the question asked -- referred
to DE-Ohio and that is not what it says and that's
not a fact in evidence.

EXAMINER KINGERY: Perhaps you could
restate your question,.

MR. COLBERT: Sure.

Q. Ms. Hixon, would you turn to attachment 9
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of your testimony, paragraph 127

A, I have that.

MR. ROYER: Can we get the Bates number?

MR. COLBERT: It's page 5 of the
contract.

MR. ROYER: The Bates number?

MR. COLBERT: 324. 1Is everybody there?

Q. Ms. Hixon, that is the paragraph that you
are referring to in your testimony on page 39.

A. Yes. At page 39 I reference that
provision and say it's identical to the one in the
superseded agreement, and I actually discuss and
guote that provision on page 1% of my testimony.

Q. And is it your understanding that is a
termination provision in the contract?

A. No, that's not what I testified to. It
tied the agreement to the outcome in the post-MDP
service case.

Q. In the fourth line of that contract, what
is ST Cinergy, is that CRS?

MR. SMALL: For our reference where are
we? Are we on Bates stamp 3237
MR. COLBERT: We've not left

paragraph 12.
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A, My understanding in provision 12, the
fourth line down, the word Cinergy refers to Cinergy
Retail Sales or CRS as defined on page 320 of the
agreement.

Q. Okay. And Cinergy, that is CRS, will
provide the same economic value to impacted
customers. Who in this case are customers; do yvou
know?

A. Again on page 320 the customers are

defined. Do vou want me to list their names? "AEK |

Steel, Air Products & Chemicals, Incorporated, BP,

Products north America, Ford Motor Company, GE .

Aircraft Engines, and the Proctor and Gamble Company. .

Q. So does that paragraph terminate this
agreement in any mannexr?

MR. SMALL: Objection, calls for a legal
conclusion.

Q. Is it your understanding that this
paradraph terminates the agreement in any manner?

A. No. My understanding is what I have in
my testimeony; that this provision tied the agresment
to the outcome of the case.

Q. And it requires some action on the part

of Cinergy Retail Sales, now Duke Energy Retail
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Sales, to customers; is that correct?

A, The action required in the last three
lines for Cinergy or CRS, vyes.

Q. On page 43 of your testimony at lines 6
to 1l you describe the payment structure by Kroger. to
DERS during 2005 and indicate that DERS will
reimburse to Kroger ocne half of the SRT and AAC :
actually paid. Is that correct?

A. Yes, that's what it says.

Q. Does the first 50 percent of
nonresidential load switch avoid paying the AAC?

A. The PUCO-approved MBSSQ, as I describe on
page 53, for the AAC was bypassable for the first
50 percent of load switching subject to notice by
customers of a CRES c¢ontract through 12/31/08 and
agreements to other provisions per CG&E's savings.

Q. The latter part, the conditions refers to
SRT, doesn't it? That's how they avoid the SRT.

A, My recollection from the tariff sheets
that I loocked at there were similar provisions
related to both -- to all three, RSC and the AAC and
the SRT for nonresidential.

Q. Okay. It is at least your understanding

that this SRT*is also avoidable by a sizable amount
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of load, at least 50 percent of switched load, under
certain circumstances for nonresidential customers,

A. As I just described, yes.

Q. Do you know whether Kroger avoided
payment of the AAC or SRT or both?

A, I do not know what -Dominion East Ohio was
paid for by Kroger, so I don't know if they avoided
it in terms of actually paying it. I know that as
attached to my testimony and discussed in my
testimony there's a notice that Kroger provided to
avoid .AAC; and in addition, attached to my testimony
is a copy of the invoice for :Krcger that indicates
whether or not DERS under the option agreement was
going to be reimbursing them for anything and so that
invoice would give you insight as to whether or not
certain units of Kroger,paid or did not pay the :AAC
or SRT.:

Q. Just to clarify you said Dominion East .
Ohiox Did you mean Constellation NewEnergy?

A. No, I meant DE-Ohio,

Q QOkay.
A, Other,
Q Thank you.

MR. KURTZ: For purpcses of clarification
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you meant option agreements. Kroger has no option
agreements. You may want to restate your answer.

THE WITNESS: Thank you, under their
agreement.

Q. Well, does Duke Energy - Ohio have more
than 50 percent load switch for nonresidential
customers; do you know?

A. At a specific point as of today?

Q. At any point in time, 50 percent.

A. Well; I know in my testimony I give the
switch statistics as of 12/31/06 and not above
50 percent and I believe the last time I checked on
Duke's website it was not above 50 percent.

Q. So, thus far, it would be your
understanding that all nonresidential load that
switched at least has the opportunity to avoid the
AAC and SRT.

A, Subject to the conditions I described per
the tariffs, notice, and CRES contract, they had the
opportunity,

Q. Now, during 2005, Kroger paid DERS the
additional allowance component of the FPP pursuant to
the agreement. 1Is that correct?

A. I believe in my testimony I do
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describe ~- if I may have a moment? Yes, at page 48
and 49 I described -- as I was corrected earlier --
that Kroger resulted in paying pursuant to the

November 22, 2004, agreement.

Q. Ms. Hixon, when -- well, first, do any of

the contracts attached to your testimony involve
residential customers?

A, No, they do not.

Q. Ms. Hixon, early in this discussion we
talked about CRES provider contracts; that is, that
they have contracts with customers. To the best of
your knowledge, are those contracts usually for some

period of time?

A. Yes.

0. And are they commonly for a year in
duration?

A, I know that they can be for a variety of

periods. I can't say what they commonly are. I
don't know.

Q. Do you have any -- in your experience
with the 0OCC, do you have any idea what --

A. I know that they can be for a pericd of
one year or more. I don’'t know what the common or

the -- by common I assume yocu mean usual or typical.
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I don't know.

Q. Okay. And during the period of time that
the contract exists, whatever period that is, are the
customers bound to the CRES provider with whom they
have a contract?

MR. SMALL: Objection, calls for a legal
conclusion.

Q. Is it your understanding that they
would -- that customers would be unavailable for
solicitation by other CRES providers during the
period of their contract with the CRES provider that
they have chosen?

A. It would depend upon the terms of the
contract. I don't think I've ever seen a contract
that said I couldn't be solicited by another CRES
provider.

Q. But in order to change, they would have
to abide by the contract provisions which may let
them out without any penalty or perhaps there might
be a penalty associated with that?

MR. SMALL: Same objection.
MR. COLBERT: I'm asking her for her
understanding. She is with the Ohio Consumers'

Counsel. They have substantial experience with
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contracts with CRES providers and residential
customers. These provisions that we're talking about
have commonly been discussed in many cases before the
Commissgion.

EXAMINER KINGERY: 1I'll allow the
question with the caveat it is her understanding, not
a legal conclusion.

A. Again, it would depend upon the terms of
the contract.

Q. Could you describe your understanding of
terms that OCC has had experience with?

A, Unfortunately, there's not too many
electric contracts cut there. My familiarity with
competitive providers in terms of contracts are
prokably greater on the gas side. To the extent they
do tend to mirror each other, some it could simply be
a month-to-month basis to get out of the contract.
There may be penalties associated with it.

Provisions pursuant to the Commission's rules about
notice both to the customer and from the customer
would have to be taken into consideration.

Q. And taking all ¢f those into

consideration, it would be your understanding that

both parties, both the customer and the CRES
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provider, would live within the parameters of those
various provisions?

A. To the extent there's a contract that
both parties agreed to, they would agree to live
within those provisions.

Q. Okay. And if a customer wanted to switch
to another CRES provider for some reason, what one of
those reasons might be, might be to get a lower
price, as we discussed earlier.

A. That could be a reason.

Q. And such a customer could move back to
the utility's market based standard service offer as
well for the same reason or different reasons. Is
that correct?

A, It depends on the term of the contract
whether they could move back or not, and the reasons
could be many.

Q. But at the end of the contract the
customers would have the freedom to move.

A. At the end of the contract the customer
is free to do whatever they want because there is no
contract.

EXAMINER KINGERY: We are still in the

sealed part of the record. You have been asking
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questions that are --

MR. COLBERT: I'm sorry, we can go to the
public,

EXAMINER KINGERY: The record will be
unsealed at this point.

{End of confidential portiomn.)
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Q. (By Mr. Kurtz) The first: Kroger:agreement
is dated July, 2004; is that correct?

A, Yes.

0. Okay. And when was the stipulation in
this case?

A, The stipulation was filed in the case on
May 19, 2004.

0. And you read -- you refer tc the Supreme
Court remand order in your testimony, don't you?

A, Yes.

0. And the issue on remand is to determine
whether or not the parties signing the stipulation in
May satisfied the first prong of the three-prong
test, that is, there was serious bargaining by
capable, knowledgeable individuals; isn't that right?

MR. SMALL: Objection, your Honor.
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MR. KURTZ: Then I will move to strike
all of her testimony that refers to the Supreme
Court. ©She cites it throughout her testimony.

EXAMINER KINGERY: What's your objection?

MR. SMALL: It would be nice to get the
objection on before we get the oral argument.

The gquestion had to do with whether being
limited to that particular topic. As the Attorney
Examiners know, we have spent three months
determining what the -- wrangling over what the scope
of this proceeding would be.

MR. KURTZ: I'll rephrase.

EXAMINER KINGERY: Okay. Thank you.

Q. One of the issues was whether or not the
stipulation satisfied -- this is the issue on remand,
whether the stipulation satisfied the first part of
the three-prong test, that is, it was a preduct of
serious bargaining among capable and knowledgeable
individuals; isn't that correct?

A. My understanding from the reading of the
Supreme Court decision is that is mentioned as ~-- not
mentioned, that the Supreme Court did indicate that
that was an issue.

Q. Are you making the allegation that an
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agreement as signed by Kroger in July of 2004 somehow
impacted the seriousness of its bargaining two months
prior?

A. I think as I described the. Kroger
agreement, what I am saying is the terms and the
conditions in that agreement were tied to the
stipulation as well as Kroger's support of that
stipulation.

Q. So it's your belief that an agreement as

_signed in July impacted the seriousness of Kroger's
bargaining two months earlier in May? Don't you have
your dates confused? Wouldn't it have been before
the stipulation was signed?

. Well, chronologically I can't disagree
with your dates. I think that if you read the side
agreement and see its relationship to this case and
Kroger supporting that stipulation, that it's
something the Commission needs to consider, not
necessarily in the context of seriocus bargaining.

Q. Well, in the context of serious
bargaining do you contend an agreement signed in July
of 2004 impacted the seriousness of Kroger --
Kroger's bargaining two months prior in May?

Chronologically speaking, isn't that basically
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impossible?

A. Given that I have the agreement to loock
at, it has the date, chronologically, you are
correct. In terms of how long that agreement took to
negotiate, what occurred in relationship to the
stipulation and this agreement prior to that time, I
don't know.

Q. Do you know what happened between --
between May 19, 2004, and July when the Kroger
agreement was signed, or are you speculating that

something might have occurred?

A. I am not speculating. I am telling you I
don't know.
Q. Okay. You were provided three Krogen

agreements in discovery. I count two that were
attached to your testimony. Is that right?

A, Yes.

Q. Okay. Those two agreements you've
attached are not effective by their own terms; isn't
that right?

MR. SMALL: Objection. Calls for a legal
conclusion.
EXAMINER KINGERY: Sustained.

Q. The two you have attached have been
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superseded by the third agreement; isn't that
correct?

A. My understanding the third agreement at
some point in time in 2005 did supercede the second,
but that means that for some -- my interpretation is
for some period of time during 2005 that earlier
agreement would have been in effect.

Q. Is there some reascn you decided not to
attach the only currently effective Kroger agreement
with Cinergy Resources?

A. Yas.

Q. Is the reason you elected not to attach
it is because that agreement provided for the
reimburseﬁent of RSP costs of absolutely zero?

A. No.

Q. Qkay. Well, isn't it true that third
agreement, the only effective Kroger agreement,
provided for the reimbursement of neot IMF, AAC, RTC;
anything -~ none of the -+ none  of the charges that
are the subject of this case; isn't that correct?

A, I don't have the agreement with me, so I
can't answer that.

Q. The agreements that you're concerned with

are the agreements for the supply of wholesale
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generation service from Cinergy Resources to
Constellation NewEnergy, Mr. Howard and

Mr. Petricoff's client, for ultimate use by Kroger:;
isn't that right?

A, No, those are not the agreements I'm
concerned with.

Q. The agreement you elected npt to attach,
the current effective agreement, is for the sale of
generation from Cinergy Wholesale to Constellation
NewEnergy to Kroger; isn’'t that right?

A. I don't have the third agreement that you
are talking about with me, so I can't say that.

Q. So yvou don't know -- let me ask you this.
You say at page 61 that market development is your
primary concern in this case and that Mr. Talbot is
dealing with the other two issues that the Commission
needs to balance, at the top of page 61. Do you see
that?

MR. SMALL: Objection. Mischaracterizes
the testimony.

Q. I'll read it.

MR. SMALL: There is not anything about
primary. There are five different bases for her

testimony.




10
11
12
13
14
15
16
7
18
19
20
21
22
23

24

uiodl

114

MR. KURTZ: OQkay. Let me rephrase.
EXAMINER KINGERY: Thank you.

Q. I said primary by memory, but you
actually say, "while in this testimony I will
principally address the third goal - market
development.™ Is that better "principally"?

A, Yes, that's what it says.

Q. Okay. Now, you then cite some statistics
on pages 62 through 63 at the bottom about how market
development and competitiveness and shopping has
actually been reduced in the period of May, 2004,
through December, 2006. Do you see those numbers?

A. Yes, I do.

Q. And you see that in December 2006 the
commercial shopping percentages, well, they went from
19.7 percent during a time when there was shopping
incentives to 0.36 percent at the end of 2006. Do
you see those numbers?

A. I think you may have the numbers cut of
order. The first number is the commercial. It went
from 22.04 to 8.40.

Q. Okay. Good. Thank you. You're right.
Okay, the commercial went from 22.04 to 8.40 from a

period when there was shopping incentives to today
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wﬁen there are no shopping incentives; is that right?

A. I address the two time periods. What you
have added to it is the term when there was shopping
incentive and when there is no shopping incentive.

Q. Are you familiar -- are you aware the
sheopping incentives -- shopping credit and the
incentive built into it expired at the end of 20057

A, And what I was going to say is that it is
my recollection that the shopping credit from CG&E
during the market development period did include an
incentive.

Q. The wholesale power supply agreement that
Kroger negotiated with --

EXAMINER KINGERY: Excuse me a minute.
This.is a sealed record right now. I apologize.

AUDIENCE MEMBER: Excuse me.

EXAMINER KINGERY: That's fine.

Q. The wholesale power supply agreement, the
third Kroger agreement currently effective, the one
you got in discovery but didn't include in your
testimony, for sale to NewEnergy marketers, ultimate
sale to Kroger, do you remember -~ do you recall that
that was a continuation of a power supply arrangement

that started in 20017
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A, I think that from what I hear from your

question, you are talking about the third agreement

that is -- that superseded the first two in my
testimony.

Q. Correct.

A. The first two agreements in my testimony,

as you look at tham, as I've explained, are not with
‘NewEnergy while the wholesale agreement is behind
those other agreements. My understanding is that
these were agreements between CRS and Kroger.

Q. For the sale of generation supply to
NewEnergy for ultimate purchase by EKroger. Have you
read the documents?

A, Are you talking about the third
agreement?

Q. I think -- I think all three.

A. OCkay.

Q. Do you see the provision where it says:
"Cinergy will exercige its right under section No. 1
and No. 2 to sell power to NewEnergy in 2006 and
2007 2

A, Okay. For example, I am looking at the
July 7, 2004, agreement between Cinergy Retail Sales

and Kroger.. And you've referenced a provision that
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happens to be on Bate stamp 1176, provision 4 which
says: "Cinergy operating companies shall exercise
their extension 1 and 2," and then it references the
December 14, 2004, confirmation letter agreement.
Again, as I read this agreement, the two

that are in my testimony, this is between CRS and
Kroger. A provision of this says that "Cinergy
cperating companies, who didn't seem to be a party
will exercise their option." So that's the
distinction that I am making.

Q. Well, why don't you address my question?
Isn't that provision you read for the supply of
wholesale generation service for ultimate consumption
by Kroger? Or don't you --

A. Yes. The Cinergy operating companies'
extensions 1 and 2 under the confirmation letter
agreement is to sell generation supply to NewEnergy

in 2006 and 7 to Kroger.

Q. So the answer --

A. That is a completely separate agreement
than this.

Q. Okay. Let me back up. One of your -- do

you understand that the wholesale generation

supply -- do you know any -- do you know what price
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that Cinergy agreed to sell to NewEnergy for ultimate
consumption by Kroger? Do you know the price?

A, I don't know. I believe it might have
been stated in that confirmation letter agreement and
the documents attached to it.

Q. If you don't know the price, then you
have no way of knowing whether or not that was a fair
market value transactions. Isn't that analytically
correct?

A, Since I don't know the price, I can't
make a judgment on that.

Q. So are you suggesting to the Commission
there is anything wrong with Kroger buying

electricity from NewEnergy provided by Cinergy

- Resources at a negotiated price?

A, No, I'm not.

0. Okay. Let me turn to the option
agreements. You would agree, wouldn't you, that
options are legitimate business tools in a
competitive commodity market?

A, Generally, yes.

Q. Is it)correct that an option is the

.

future right to buy or sell a commodity at some price

commonly known as the strike price?
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A. I accept that.

Q. Do you accept that the person who has the
option pays for the right to buy or sell a commodity
at a fixed strike price sometime in the future
because that option has some value?

A. That party may, yes.

Q. Okay. Do you look at the Wall Street
Journal? Do you look at the pork bellies and gold
and silver and wheat and all the option contracts
that are traded every day? You are familiar that
happens, aren't you?

A. Not really, I don't.

Q. S0 you are not -~ you are not familiar
with option agreements?

A. In the general sense as you've described
them and as I have reviewed these agreements.

Q. Do you consider yourself an expert in
option agreements?

A. No.

Q. From your lay experience do you recognize
that the longer the option term is, the greater the
value and, therefore, the greater the cost? In other
words, if I have an option to huy Proctor and Gamble

stock or pork bellies for the next 10 years at some
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price, I am going to have to pay a lot more than if I
have that right for the next week because there's
more chance that the price will change over that
10-vear period. Do you understand that basic
concept?

A. I understand the concept. I can't
confirm that I agree with it. I think it's -- it's
dependent upon what you expect to have happen over
the period of time.

Q. All of us being equal, the longer the
option, the more valuable it is because there is the
more chance it will become in the money; isn't that
right?

A. It could, ves.

Q. Isn't it absolutely true that the
longer -- the longer the option, the more you have to
pay for it?

A. I don't know.

Q. Okay. Do you know that the greater the
volatility of the commodity, the more price
fluctuation, that typically the more one would have
to pay for that option?

A. I would agree that wvolatility would --

the degree of volatility would impact the price and




10
11
12
13
14
15
16
17
18
19
20
21

22
23

24

01648 121

greater volatility might result in a higher price.

0. Now, you recognize the Senate Bill 3
treated electric supply as a deregulated commodity,
generally speaking; isn't that right?

A, Senate Bill 3 restructured Ohio's
electric industry to make generation competitive.

Q. So is there anvthing wrong just in -- is
there anything wrong with an option agreement to buy
or sell electricity in a deregulated market? 1Is
there anything inherently wrong with it?

A. No.

0. DERS has optiocn agreements with the
various -- withi A hospitals, I don't know, and
members of IEU, members of OEG. That's the nature of
your testimony -- and you attached all or most of
those option agreements, correct?

A. Those agreements and the agreements that
they superseded, ves.

Q. And under those option agreements DERS
has the exclusive option to supply generation at a
stated strike price from the time the options were
signed approximately May, 2005, all the way through

the end of 2008; isn't that right?

A. Could I have a moment please to look at
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them? Not all of them.

Here's my understanding because, for
example, on the contract found at Bate stamp No. 4 in
attachment 17, which is the contract with -
there's a description of a base contract price.

There is the term -- there is an adjusted base
contract that talks about an equivalence related to
is also discussion of the transmission charges, and I
think those are set forth in Exhibit B. So actually
it doesn't look completely fixed.

If you go to Exhibit B,'you will see the

fuel charge shall be equal to —

imposed by CG&E, which I understand does change.

Q. That's correct. So a fixed formula what
the strike price will be is set forth in Exhibit B;
isn't that right?

A. Exhibit B sets forth the price at which
CRS exercises their option the party would pay for
generation.

Q. That's the strike price, isn't it, for

this option Exhibit B?

A, It could be, ves.
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Q. It is, isn't it?

A. It's up to CRS to determine. It doesn;t
say they will -- a strike price to me makes it sound
1ike when it hits that price, we will do some action.
The options to me sti;l remains with CRS to determine
whether they wish tahe#ércise it.

Q. Well, in your lay understanding -- your
nonexpert understanding‘qf_opFions,,the4s;rike price
is the price at which the older of the option can
exercise? They have the right to do -- they have the
right -- they could exercise the option today and
take a loss, couldn't they?

A. They could exercise the option at any
time under this agreement. B

Q. Right. But the point of an option is you
are making a bet that the market is going to go one
way or the other, and if it -- under these agreements
if the market price for generation goes up, the
option has no or less value. If the market price
goes down, then it has great value, and they will
strike it and make money. That's the way these
options work, just like all other options; isn't that

right?

A. You can say that that is what CRS would
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consider. There's nothing in this agreement that
tells me that CRS will take an action because of what
you describe. I don't disagree with your logic but
there's nothing in this agreement that says that.

Q. You don't know -- you don't know when or
under what decision criteria CRS would exercise the
option even though they have the right any time
between now and the end of 2008 --

A, No, I don't.

Q. Now, DERS paid'the customers for the
option to supply their load; that is correct, isn't
it?

A. Yes.

Q. And that's really what you're complaining
about, is that DERS paid these customers in the
currency of the SRT of the payment of AAC, and all
these charges had a dollar amount, and it's that --
the currency that was used, the reimbursement of
these various charges, is what you are complaining
about; isn't it? Because you don't know -- answer
that gquestion.

A, What my testimony is about is not the

option agreements by themselveg, but in conjunction

with the previous agreements that they superseded and
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their relationship to this case.

Q. If the option agreements were not priced
in terms of AAC and SRT and all those, but had just
$10,000 or a million dollars, would yocu have an
objection to them, or is it just the currency that
was used in the -- which was the RSP currency?

A, If the option agreements had simply
dollar amounts, as you've said, but superseded two
other agreements that were related to this case and
were negotiated by DE-Ohio and its affiliates to
garner support for an RSP, and that's acceptable to
that company, I would still have a problem with it.

MR. COLBERT: Objection. Motion to
strike. There is no evidence on the record that
De-0Ohio negotiated any of these agreements in any
way .

MR. SMALL: And I -- Mr. Colbert is
wrong, in my opinion. There is evidence in the
record. We admitted it as part of Mr. Ficke's
deposition.

EXAMINER KINGERY: Motion denied.

Q. Are you an expert in generation

forecasting? Do you do forward price curves to try

to predict what electricity will cost in the future?
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Have you ever done so?

A. No.

0. Okay. At the time these option
agreements were entered into, you then did no
generation price forcast through the end of 2008,
correct?

A. I'm sorry, I didn't understand that
question.

Q. As of the day these options were signed,
May of 2005, you did no analysis as to what the
future price of electricity would be in the
Cinergy/Duke service territory on a forward basis;
isn't that correct?

A, You are asking me whether the day that
these agreements were signed whether I did an
analysis?

Q. Well, going -- starting from the day the
agreements were signed, did you do such analysis? I
know you would have done it in 2007. But did you go
back and try to loock whether the generation price as
of the date the options were signed through the end
of the option period was reflective of long term

forward price curves or any such analysis?

A. I did no such analysis in relationship to
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these option agreements.

Q. As of today, you have done no forward
price forecast to try to predict what the price of
electricity would be through the end of 2008; isn't
that correct?

A, No, I haven't.

Q. Okay. In order to determine whether or
not an option was fairly priced, wouldn't you have to
know that information?

A. You would have to do that type of
analysis if you want to make that judgment.

Q. Okay. To know whetlier an option was
fairly priced, wouldn't you also have to know the
type of load that you would be agreeing to serva if
you exercise the option?

A, That would be part of the analysis.

Q. Did you do any analysis of the kW demand
of any of the parties who have the option agreements?

A._ No.

Q. Okay. What about the kilowatt-hour
usage?

A. No.

Q. wouldn't the ability to serve a RS

kilowatt-hours in the case of -versus“




U1655
128

—l‘tilowatt-hours a year in the case oh

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

Il vouldn't —be a bigger -- a more

valuable option because you have more load to serve?

A. More valuable to the person that was --
had the ability to exercise the option, surely.
Q. That would be DERS, correct?

A. Yes.
Q. Okay. Did you do any analysis of the

load factors of any of the customers who granted

options?
A. No,
Q. Wouldn't it be cheaper to serve a

customer with very high 100 percent load factor
around the clock with no shaping of the market
generation than one with a very spikey load factor?
A, In general, you would think so, yes.
Q. Okay. Wouldn't the fact -- wouldn't the
customer with very high off-peak usage relative to on
peak usage be a cheaper customer to serve; off-peak

pricing is cheaper in the market?

A. Yes.
Q. You did no analysis of customer usage
characteristics who are the -- whose option

agreements you attached to your testimony; is that
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correct?
A. . I have not done that analysis.

Q. Do yoﬁ look at the credit of any of the

option parties, in other words, SN NEEEEGNEG—

A. No.

Q. Wouldn't the credit be a fact for that,
would go into the pricing of an option, the ability
of the customer to pay?

A. In value and option you would probably
consider that. |

Q. what about the usage history or the usage
forecast of the customers?

a. Yes.

Q. Okay. You didn't look at any of that
either, did vou? .

A. No.

Q. Okay. So sitting here today you
cannot -- let me start again.

Since you did no forward price forecast
at any time of what electricity prices are expected
to be, and since you've looked at none of the usage

characteristics of these option customers, you don't

really have any idea as to whether or not DERS
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overpaid, underpaid, paid a reasonable amount for
these options; isn't that correct?

A, No. Since I have not done the analysis,
I do not have any conclusion or judgment as to that.

Q. Since yvou -- since options are a
legitimate business tool in a competitive electricity
market, and you have no idea whether or not this was
a reasonable price to pay for these options, you
don't have -- what basis do you have to conclude that
these option agreements are in any way
anti-competitive?

A, To the extent that parties to these
agreements were at any time prior to the agreements
served by a competitive retail supplier, and that the
switching statistics now show that those individual
customers are no longer with a competitive retail
supplier, I know that these option agreements have
had an effect on competition.

In terms of the agreements and their
precise values as you've described, I've not done the
analysis so I can't tell you specifically which ones
have certain values, but I know the actions that have

occurred in relationship to the competitive market.

Q. Are you assuming that all the customers
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who gave DERS option agreements were at one time
shopping and now they are back with the utility?

A. I am not assuming that all of them were,
but I know that some of them were.

0. Do you know which ones have been with the
utility from the beginning of Senate Bill 3 all the
way through today?

A, I don't know specifically.

Q. So if they were with the utility the
whole time, if they were never shopping, the fact
that they are still not shopping is ~- what do you
conclude about the effect on competition? —
has never shopped. It's always bought from the
utility. Dces that mean that there was some adverse
effect on competition?

A, There could have been an adverse effect
on competition if that particular customer could have
shopped but chose not to because of the option
agreement as well as the preceding superseded
agreements and all of the provisions related to ﬁhem.

Q. Couldn't the reason that SENNNRE-s
never shopped also be that the market price for
electricity is higher than what the utility is

charging under the stabilized price?
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A. It could be.

Q. Would you turn toc page 73 of your
testimony, please. I would like to go through your
recommendations here beginning on line 6 -- line 13.
And I will read these. They are not numbered. You
recommend that prohibition of discriminatory
treatment, anti-competitive activities that
accompanied Duke’'s RSP as adopted -- as adopted and
modified by the Commision. Okay. Let me ask you
about that.

MR. McNAMEE: Are we still on the sealed
record?

EXAMINER KINGERY: Yes, we are. Should
this go off the sealed record based on what you are
going to ask?

MR. KURTZ: That's fine.

EXAMINER KINGERY: We will unseal the
record at this point. Thank vou.

(End of confidential portion.)
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CONFIDENTIAL - Hixon Testimony Case No. 03-93-EL-ATA
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CORRECTIONS TO THE

- March 9, 2007

CONFIDENTIAL

PREPARED TESTIMONY
of
BETHE. HIXON
ON BEHALF OF THE
OFFICE OF THE OHIO CONSUMERS' COUNSEL

Page Line Change
g 4 “four” should be “five”
19 3 “whether PUCQO’s” should be “whether the PUCO’s”
31 15 “October” should be “September”
32 4 “I aware” should be “I am aware”
35 2 “October 28” should be “November §”
35 10 “to that in the superseded agreement” should be *“to one that was in the
superseded agreement”
39 13 “whether PUCQ’s” should be “whether the PUCO’s”
39 Footnote 54  “Bate stamp 334" should be “Bate stamp 324
42 15 “Pre-Rehearing has” should be “Pre-Rehearing Agreement has”
43 Footnote 62  “Provision 2” should be “Provision 5”
46 18 “copied 1t™ shouid be “copied it to”
50 14 “2006” should be “2005”
59 I “December 2004” should be “November 2004”
60 Footnote 94  “2004" should be “2003”
62 20 “19.70” should be “19.87”
64 15 “like” should be “likely”

71 Footnote 111 “at 59" should be “at 77

72 5 “Dominion Energy” should be “Dominion Retail”
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the :

Consolidated Duke Energy Ohio, Inc. : Case Nos.  03-93-EL-ATA

Rate Stabilization Plan Remand and : 03-2079-EL-AAM

Rider Adjusiment Cases : 03-2081-EL-AAM

: ' 03-2080-EL-ATA

05-725-EL-UNC
06-1069-EL-UNC
05-724-EL-UNC
06-1068-EL-UNC
06-1085-EL-UNC

DUKE ENERGY OHIO’S MERIT BRIEF

SUMMARY OF THE ARGUMENT:

The Ohio Supreme Court’s Order remanding Case No. 03-93-EL-ATA et
al., is precise. The scope of the remand encompasses only two narrow points:
(1) Does the record evidence support the Public Utilities Commission of Ohio's
(Commission) November 23, 2004, Entry on Rehearing; and (2) Are there side
agreements that precluded serious bargaining among capable and
knowledgeable Parties, the first prong of the three part test regarding the
adoption of partial stipulations.! The Ohio Consumers’ Counsel (OCC}) asserts
that the issues are significantly broader, requiring the Commission’s
reconsideration of the entirety of Duke Energy Ohio’s (DE-Ohio} market-based

standard service offer (MBSSO). The Commission, to this point, has allowed

' Ohio Consumers’ Counsel v. Pub. Util. Comm s, 111 Ohio St. 3d 300, 309, 323 856 N.E.2d 213, 225, 236
(2006).
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abundant due process by permitting the broad presentation of evidence, as
requested by OCC.,

Following the presentation of evidence, DE-Ohio asserts that the
Commission’s decision with regard to the remand of DE-Ohio’s MBSSQ pricing
structure as determined in the Commission’s November 23, 2004, Entry on
Rehearing is clear. The record evidence supports only one conclusion; there
was an abundance of evidentiary support for the establishment of DE-Ohio’s
MBSSO market price that became effective January 1, 2005, for non-
residential consumers and January 1, 2006, for residential consumers. |

Further, the evidence is clear that the various confidential commercial
coniracts entered into by Duke Energy Retail Sales {DERS) and Cinergy
Corporation (Cinergy) were not only appropriate but irrelevant and unrelated to
the establishment of DE-Ohioc’s MBSSO market price. The confidential
commercial contracts are not side agreements, as alleged by OCC, because DE-
Ohio was not a party to those contracts, and the contracts had absolutely no
influence or impact on the establishment of the Stipulation agreed to by the
Parties or DE-Ohio’s MBSSO. Even if there were some nexus between the
confidential commercial contracts of DERS and Cinergy and the Stipulation,
which DE-Ohio denies, the existence of the contracts would still be irrelevant
brcause the Stipulation itself was not adopted by the Commission.

Accordingly, the Commission should issue an Entry stating its reasoning
and citing the record evidence reaffirming its November 23, 2004, Entry on

Rehearing, and hold that DE-Ohio did not enter into any relevant or improper
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sitle agreements and that the DERS and Cinergy contracts are irrelevant to
these cases. The conclusion follows from the recitation of the evidence
presented by the witnesses at the hearing concluded March 21, 2007.

In his Second Supplemental Testimony, DE-Ohio witness John Steffen
explains precisely how the record evidence collected in the evidentiary hearing
ending June 1, 2004, fully supported the MB3SO ordered by the Commission
or. November 23, 2004, including the Infrastructure Maintenance Fund (IMF)
ard the System Reliability Tracker (SRT). DE-Chio witness Judah Rose, in his
Second Supplemental Testimony, testified that the same record evidence fully
supported the fact that the Commission’s November 23, 2004, Entry on
Rehearing ordered an MBSSO that was, and still is, a market price.

Moreover, Staff witness Richard C. Cahaan, through his Prepared
Testimony filed March 9, 2007, confirmed that the evidence supported the
November 23, 2004, MBSSO ordered by the Commission. Mr. Cahaan offered
further insight into the Commission’s rationale supporting its November 23,
2004, Entry on Rehearing, stating that the determination to increase the level
of avoidability of DE-Ohio’s Riders only served to further balance the interest of
the stakeholders, including both DE-Ohio and the ultimate consumers.
Neither OCC’s direct testimony nor cross-examinatiori of DE-Ohio’s and Staff’s
w.tnesses disputed or weakened the evidence presented by DE-Ohio and Staff
regarding the establishment of DE-Ohio’s MBSSQ in November 2004.

The only witness that recommended a different MBSSO price than that

otdered by the Commission was OCC witness Neil H. Talbot. Mr. Talbot’s
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testimony lacked substance. It was merely a recommendation, unsupported by
any analysis, fact or law, that all of the MBSSO components should be fully
avoidable, that some components, such as the IMF, should be eliminated, while
ths remaining components should be updated on a cost basis. Besides the fact
Mr. Talbot’s recommendations are contrary to law requiring market prices, not
cost-based rates,? the cross-examination of Mr, Talbot revealed that he knows
little of the requirements and conditions of the Ohio competitive retail electric
market. Further, Mr. Talbot possesses little knowledge of the competitive retail
electric market in any other state, and conceded that he had performed
absolutely no analysis and could not reach a single conclusion regarding the
éﬂ’ect of his recommendations on consumers and DE-Ohio. In short, Mr.
Telbot could not support his own recommendation with facts or law. Under
such circumstances, the Commission should not give OCC’s recommendation
any consideration and should treat the evidence presented by DE-Chio and
Stalf as uncontroverted. The only logical conclusion and reasonable
interpretation of the evidence is reaffirmation of the Commission’s November
23, 2004, Entry on Rehearing and DE-Ohio’s current MBSSO pricing structure,

With respect to the irrelevant commercial contracts of DERS, which OCC
has labored to make the focus of this proceeding and which OCC has
improperly alleged are side agreements, DE-Ohio witness John P. Steffen
testified that DE-Ohio’s only involvement with DERS was that DERS paid DE-

Ohio to amend its billing system and that DE-Ohio performed consolidated

2 Ohio Rev. Code Ann. § 4928.14 (Baldwin 2007).
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billing functions as it does for any competitive retail electric service (CRES)
provider. On cross-examination by OCC, Mr. Steffen testified that he was not
personally involved with the negotiation of the DERS or Cinergy contracts.?

OCC attempts to infer improper behavior on the part of DE-Ohio througﬁ
the direct testimony of its witness Beth E. Hixon. Ms. Hixon simply expresses
areas of “concern,” and in the end concedes that she did not find any
wrongdoing on the part of DE-Ohio or any Duke Energy affiliate. The lack of
weight the Commission should give Ms. Hixon's testimony becomes clear upon
examination of the facts and her concessions on cross-examination. On cross-
examination, Ms. Hixon agreed that the common contract terms involving DE-
Ohio that she references are reasonable.* She also agreed that other terms she
describes as obligating and requiring action by DE-Ohio could be resolved
economically among the parties to the contract.5

An examination of the evidence surrounding the execution of those
commercial contracts shows that: (1) The contracts would not have been before
the Commission for its consideration of the Stipulation; (2) The Commission
rejected the Stipulation in any case; (3) Almost all of the contracts were entered
after the close of evidence; (4) All of the option contracts were entered after the
Commission issued its November 23, 2004, Entry on Rehearing; (5) Mr. Ficke
had no substantive involvement in the negotiation or implementation of the

DERS contracts; (6) Mr. Ziolkowski’s description of the history of the contracts

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, er al. (TR. [ at 109, 133) (March 19, 2007).
In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, ! al. (TR. TH a1 32, 33) (March 21, 2007).
In re DE-Ohio's MBSSQ, Case No. 03-93-EL-ATA, &1 af. (TR. Il at 59-61) (March 21, 2007).
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was uninformed as he was not involved in the analysis of any of the contracts
and did not know about the existence of most contracts; and (7) Despite the
use of the term “CG&E” in an email discussion between DERS and OHA, the
parties knew the contracts did not involve DE-QOhio.

The record evidence also demonstrates that Ms. Hixon performed no
analysis regarding the economic reasonableness of the contracts and lacked
the expertise to perform such analysis. Under these circumstances, OCC has
made no showing that the contracts in question have any bearing on these
proceedings. The contracts simply had no affect on the establishment of DE-
Ohio’s MBSSO.

Ultimately, Ms. Hixon makes no attempt to address the only issue
expressly raised by the Court regarding alleged “side agreements;” whether
such agreements were relevant to the Commission’s determination that the
Parties engaged in serious bargaining.6 The failure of OCC’s witness to address
the issue of serious bargaining is because: (1) The Commission rejected the
Stipulation so serious bargaining relative to the Stipulation is irrelevant; (2)
OCC did not ask for the cantracts it now alleges affected the Stipulation so
such contracts could not have been considered; and (3) Almost all of the
contracts were signed after the Stipulation was submitted to the Commission,
and in many instances, after the Commission issued its Opinion and Order and

Entry on Rehearing.

Ohio Consumers ' Counsel v. Pub. Util, Comm'n, 111 Chio St. 3d 300, 320 856 N.E.2d 213, 234 (2006).
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DE-Ohio’s rate stabilized MBSSO, as initially proposed in January 2004,
and supported through direct testimony was a reasonable market price. The
Stipulation produced an MBSSO that was also a reasonable market price.
Even assuming that the existence of the DERS and Cinergy contracts somehow
affected the price derived through the.Stipulation, which DE-QOhio denies, it
would not change the fact that the Stipulation produced a market price within
the range of reascnable and supported prices in the competitive retail electric
service market. Accordingly, the Commission should hoild that the contracts
are not side agreements, are irrelevant to these proceedings, had absolutely no
bearin;g on the Stipulation entered intc by the signatory Parties and that the
Stipulation itself was not adopted. Accordingly, there is no cause for additional
invéstigation.

DE-Qhio respectfully requests the Commission to issue an Entry on
| Remand affirming its November 23, 2004, Entry on Rehearing. As part of the
Entry on Remand, the Commission should explain that the MBSSO resulting
from its November 23, 2004, Entry on Rehearing is proven reasonable because
it resulted in a lower market price for consumers than the Stipulated market
price, as well as providing more avoidability for switched load. The
Commission should also cite to the .record evidence fully supporting the
MBSSO it ordered on November 23, 2004, making it clear that such evidence
existed at the conclusion of the June 1, 2004, evidentiary hearing. Finally, the
Commission should hold that the DERS and Cinergy contracts are irrelevant to

these proceedings and no additional investigation is necessary.
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HISTORY OF THE PROCEEDINGS:
Long before the 03-93-EL-ATA case commenced, Cinergy, on behalf of its

operating companiéé DE-Ohio and Duke Energy Indiana, entered a wholesale

could fulfill its commitments tofjJjjlj:nder its CRES contract wiuﬁ

On January 10, 2003, DE-Ohio filed its application before the

Commission, pursuant to R.C, 4928.14, to establish its MBSS0.7 DE-Ohio’s
application permitted all stakeholders an opportunity to participate in the
competitive retail electric market. The application, now known as the
competitive market option (CMQ), was never acted upon by the Commission.
Instead, the Commission instructed DE-Ohio to file a rate stabilization plan
(RSP) MBSSO because it was concerned about a lack of development of the
competitive wholesale electric market and the ability of the wholesale market to
support the competitive retail electric market® On January 26, 2004, in
response to the Commission’s request, DE-Ohio filed its RSP MBSSO.?

On February 4, 2004, and completely unrelated to the MBSSO
proceeding, DE-Ohio signed a contract with the City of Cincinnati regarding the
naming rights to the City Convention Center. At that time, the City of
Cincinnati was not a Party to the MBSSO proceeding, although the City did

eventually intervene in the proceeding, filing its Motion on April 21, 2004.

! In re DE-Ohio MBSS0, Case No. 03-93-EI-ATA, ez al. (Application) (January 10, 2003); Chio Rev. Code
Ann. § 4928.14 (Baldwin 2007).
' In re DE-Ohio MBSSO, Case No. 03-93-EI-ATA, & al. (Entry at 3, 3} (December 9, 2003).

? in re DE-Ohia MBSS50, Case Na. 03-93-El-ATA, e af. (Response to the Request of the Commission to File
and RSP) (January 26, 2004)
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Following the January 26, 2004, filing of its RSP MBSSO, DE-Ohio
engaged in serious settlement negotiations among the Parties, including OCC
and the Staff, DE-Ohlo held a settlement conferencc on March 31, 2004,
which included a technical presentation of the RSP and CMO MBSSO options.
During the settlement conference, and with the encouragement of Staff, DE-
Ohio announced that it would, at the request of any Party, have settlement
discussions with the large group, sub-sets of the Parties, and individual
Parties. These discussions ultimately resulted in a Stipulation, which was filed
with the Commission on May 19, 2004. The City of Cincinnati was not a Party
to the Stipulation and ultimately withdrew from the case.

Between March 31, 2604, and May 19, 2004, when DE-Ohio filed a
stipulation to settle the case, there were many discussions with many different
Parties in many settings, including the OCC. During those settlement
discussions, some Parties who were consumers in DE-Ohio’s service territory
indicated that they were interested in obtaining service from a CRES provider.,
Those Parties, and the customers they represented, were referred to DERS,
then known as Cinergy Retail Sales, and other CRES providers doing business
in DE-Ohio’s certified territory. At that time DERS was preparing its
application for certification before the Commission. There is no evidence that
DE-Ohio showed any favoritism toward its affiliated CRES provider or that DE-
Ohio participated in DERS’s negotiations with customers.

The hearing to review DE-Ohio’s RSP MBSSO application was scheduled

to begin on May 17, 2004, but was postponed to allow the conclusion of
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settlement discussions among all Parties. On May 18, 2004, OCC made its
first discovery request for contracts between DE-OChio and Parties to the
proceedings.!9 OCC’s discovery request was narrowly, and properly, framed to
request only DE-Ohio agreements with Parties.!! Had DE-Ohio responded to
QCC’s request, only the February 4, 2004, contract with the City of Cincinnati
would have been responsive to OCC’s request.

On May 19, 2004, after a full day of negotiation with all Parties,
including OCC, DE-Ohio filed a Stipulation signed by the Company, Staff, First
Energy Solutions (FES), Dominion Retail Sales, Green Mountain Energy, People
Working Cooperatively (PWC), Communities United for Action (CUFA), Cognis,
Kroger, Industrial Energy Users-Ohio (IEU-Ohio}, Ohio Energy Group (OEG]},
and the OHA. Independently, also on May 19, 2004, DERS signed contracts to
provide competitive retail electric service to members of OEG and OHA. DE-
Ohio was neither involved with, nor a party to, the DERS contracts. Moreover,
DERS'’s contracts would not have been responsive to OCC’s May 18, 2004,
discovery request because DE-Ohio was not a party to the contracts.

On May 20, 2004, OCC repeated its discovery request at the
commencement of the evidentiary hearing on the Stipulation.i2  The
Commission denied OCC’s oral motion to compel discovery.13 Thereafter, the

evidentiary hearing began and was completed on June 1, 2004.!4 Between May

In re DE-GChio’s MBSSO Case, Case No. 03-93-EL-ATA, et al. (Requests for Production of Documents
ﬁevemh Set at 3) (May 18, 2004).
I

:: Id. at TR, 1L at 8 (May 20, 2004).
id

4 {d. at TR. VII (June 1, 2004),



28, 2004 and July 7, 2004, DERS and Cinergy signed various contracts with
different Parties to the cases. Once again, DE-Ohio was not a party to the
contracts. The only contract in which DE-Ohio was actually involved was a
June 14, 2004, amendment to its February 4, 2004, contract with the City of
Cincinnati. Ultimately, the Commission issued its Opinion and Order rejecting
the Stipulation on September 29, 2004.

DE-Ohio, OCC, and other Parties filed Applications for Rehearing
following the Commission’s Opinion and Order. DE-Ohio, as part of its
Application for Rehearing, made an Alternative Proposal based upon the
existing record evidence established during the hearing ended June 1, 2004,
The Alternative Proposal incorporated some of the changes made by the
Commission in its Opinion and QOrder and renamed and repositioned certain
components proposed in the Stipulation. The Alternative Proposal included
new component names and a lower total price than what was in the
Stipulation, but contained no new concepts. The Alternative Proposal resulted
in a lower MBSSO price than was agreed to in the Stipulation, and permitted
more consumers to avoid greater portions of the MBSSO. Between October 28,
2004, and November 22, 2004, DERS and Cinergy entered into new contracts
with customers superseding the previously referenced contracts. Once again,
DE-Ohio did not participate in the DERS or Cinergy contracts and did not

enter any contracts of its own during that period.
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The Commission issued its Entry on Rehearing on November 23, 2004.15
It did not adopt DE-Chio’s Alternative Proposal, but made significant changes
to avoidability and the market price charged to returning customers
necessitating additional Entries on Rehearing. DERS entered all of its option
contracts subsequent to the Commission’s November 23, 2004, Entry on
Rehearing. The DERS option contracts superseded all of its prior contracts
and were signed between December 20, 2004, and May 13, 2005. The
Commission issued its final Entry on Rehearing, and final appealable order in
these cases, on April 13, 2005.16

OCC appealed the Commission’s November 23, 2004, Entry on Rehearing
on numerous grounds. Ultimately, the Ohio Supreme Court rejected all of the
grounds raised by the OCC except that it remanded to the Commission on two
procedural issues,!? Specifically, the Court remanded to the Commission
ordering it to: (1) State its reasoning and cite record evidence in support of
changes the Commission made in its November 23, 2004, Entry on Rehearing;
and (2) Disclose through discovery “side agreements” previously requested by
the OCC, in discovery.18

On remand, the Commission permitted expansive discovery allowing
OCC to receive contracts entered between DERS or Cinergy and Parties, or
members of Parties, to these proceedings. At hearing the Commission

permitted OCC to submit evidence recommending changes to DE-Ohio’s

15
2004).
i6

17
8

In re DE-Ohio's MBSSQO Case, Case No. 03-93-EL-ATA, ef al. (Entry on Rehearing) (November 23,
In re DE-Ohia's MBSSO Case, Case No. 03-93-EL-ATA, ef al. (Entry on Rehearing) (April 13, 2005).

Ohio Consumers' Counsel v. Pub. Util. Comm'n, 111 Ohio St. 1d 300, 856 N.E.2d 213, (2006).
Ohio Cansumers* Counsel v. Pub, Util, Comm'n, 111 Ohio St. 3d 300, 309, 856 N.E.2d 213, 225 (2006).

12
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MBSSO and the contracts of DERS ‘and Cinergy. The case has now been
submitted to the Commission for a decision based upon the record evidence.
ARGUMENT:

There are two issues before the Commission in these proceedings on
Remand from the Court. First, the Commission must decide whether the
record evidence supported its November 23, 2004, Entry on Rehearing, and if
so, to provide better evidentiary support and explanation in its decision. That
Entry on Rehearing together with several subsequent Commission Entries,
established DE-Ohio’s current MBSSO price. Pursuant to R.C, 4928.14 DE-
Ohio’s MBSSO is, and must be, a market price.!9 Although some of these
consolidated cases represent discussions of components of DE-Ohio’s market
price, there is no stafutory requirement that the MBSSO is made up of different
components and it is the total market price that remains of primary concern to
DE-Ohic. Both the Commission and the Court have held that the MBSSQ is a
market price.20

Second, the Commission must determine whether DE-Qhio entered into
improper “side agreements” and whether those agreements resulted in an
advantage to some Parties in the negotiation process to the detriment of other
Parties and the detriment was so severe as to eviscerate “sericus bargaining,”
which is required for the Commission to consider and approve partial

Stipulations. DE-Ohio avers that it did not enter any side agreements and that

1 Ohio Rev. Code Ann. § 4928.14 (Baldwin 2007).
w Ohio Consunters’ Counsel v. Pub. Util. Comm'n, 111 Ohio St. 3d 300, 310-331, 856 N.E.2d 213, 226
(2006).

13
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the DERS and Cinergy contracts are irrelevant to these proceedings. For the
reasons that follow, DE-Ohio asserts that the Commission should affirm its
November 23, 2004, Entry on Rehearing, and determine that DE-Ohic did not
enter “side agreements” to the advantage or detriment of any Party.

L The record evidence supports the MBSSO ordered by the
Commission in its November 23, 2004, Entry on Rehearing.

A. The record evidence fully supports the Commission’s
November 23, 2004, Entry on Rehearing.

Regarding the MBSSO ordered by the Commission on November 23,
2004, the Court held that “the Commission is required to thoroughly explain
its conclusion that the modifications on rehearing are reasonable and identify
the evidence it considered to support its findings.”2! There is full evidentiary
support for such an explanation. As evidenced by Staff witness Richard C.
Cahaan in his Supplemental Testimony filed March 9, 2007, many benefits
accrued to consumers through the Commission’s November 23, 2004, Entry on
Rehearing. As stated by Mr. Cahaan, the additional level of avoidability, i.e.,
the ability of consumers to avoid DE-Ohio charges upon switching their
purchase of firm generation service to a CRES provider, which was
accomplished through the Commission’s November 23, Entry on Rehearing,

was paramount.?? Mr. Cahaan also acknowledged that DE-Ohio’s market

: Ohio Consumers’ Counsel v. Pub. Util, Comm 'n, | 11 Ohio St. 3d 300, 309, 856 N.E.2d 213, 225 (2006).
" in re DE-Ohio's MBSSQ Case, Case No. 03-93-EL-ATA, et al. (Cahaan's Testimony at {1, 13) (March 9,
2007,

14
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price, as approved on Rehearing, resulted in a lower price than had been
agreed upen in the Stipulation.?3

DE-Ohio witness John P. Steffen similarly testified that the
Commission’s November 23, 2004, Entry on Rchearing implemented an
MBSSO that increased avoidability and shopping incentives to stimulate the
competitive retail electric service market, and lowered the overall market price
from that proposed by DE-Ohio in the Stipulation.2* Clearly, the reasons for
supporting the MBSSO ordered by the Commission are substantial and
uncontroverted on the record.

OCC’'s only witness addressing the structure of DE-Ohio’s approved
MBSSO market price was witness Neil H. Talbot. Mr. Talbot does not directly
address the Commission’s reasoning for its November 23, 2004, MBSSOQ in his
Prepared Testimony filed March 9, 2007. Mr. Talbot merely recommends that
all MB3SO components should be fully aveidable to stimulate compctitionﬁsr
This recommendation is unsupportable and Mr. Talbot provides no basis to
question the reasonableness of the Commission’s conclusions to the contrary.
On cross-examination, Mr. Talbot admitted that approximately 96.2% of DE-
Ohio's MBSSO charges are fully by-passable. Mr. Talbot’s testimony supports
the reasoning offered by DE-Ohio and Staff witnesses that almost all of DE-

Ohio’s MBSSO is already avoidable.

» M2l

u In re DE-Ohia ‘s MBSSO Case, Case No. 03-93-EL-ATA, ef ai. (Steffen’s Second Supplemental Testimony
at 30-31) (February 28, 2007).

z In re DE-Ohio's MBSSO Case, Case No, 03-93-EL-ATA, et al. (Talbot’s Prepared Testimony at 6) (March
9, 2007.
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Given that DE-Ohio was not a Party to the Commission’s deliberations
establishing the Company’s MBSSO market price through the November Entry
on Rehearing, and that the Commission did not approve the Alternative
Proposal submitted by DE-Ohio, the Company will not attempt to divine the
precise rationale employed by the Commission in establishing DE-Ohio's
MBSSO on November 23, 2004. Clearly, however, ample rational exists in the
record evidence.

The MBSSO price approved by the Commission is consistent with the
Commission’s three goals for rate stabilized MBSSO market prices. it provides
price certainty to consumers, financial stability to DE-Ohio and furthers the
competitive market. The MBSSO approved by the Commission was within the
range of market prices presented on the record at the initial evidentiary
hearing. The MBSSO price approved is less than the price supported by DE-
Ohio at the evidentiary hearing and the Stipulated market price. To satisfy the
Supreme Court’s Order on Remand, the Commission should clearly explain its
rational in its Entry on Remand.

'B. The factual evidence supports reaffirmance of the
Commiission’s November 23, 2004, Eatry on Rehearing,

DE-Ohio and Staff have requested that the Commission reaffirm its
November 23, 2004, Entry on Rehearing.26 The record evidence demonstrates
that DE-Ohio’s current MBSSO formula, as approved in the November 23,

Entry on Rehearing, is superior to both the MBSSO contained in the

* In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, e al. (Meyer's Direct Testimony at 7) (February
28, 2007); /n re DE-Ohio ‘s MBSSO Case, Case No. 03-93-EL-ATA, ef al. (Cahaan's Testimony at 13-14) (March 9,
2007%).
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Commission’s September 29, 2004, Opinion and Order, and the MBSSO

 proposed by DE-Ohio in a Stipulation supported by many Parties including

Staifl. The record evidence also contains support for each element of the
MBSSQO. Finally, the record evidence demonstrates that DE-Ohio’s MBSSO,
ordered by the Commission on November 23, 2004, was, and remains, a good
deal for consumers who would pay higher prices if the MBSSO were re-set
today.27

The Staff testified that the November 23, 2004, MBSSO ordered by the
Commission is superior to the MBSSO resulting from the September 29, 2004,
Opinion and Order because it lowered risk to consumers and DE-Chio thereby
serving the goal of developing the competitive retail electric service market.22
Staff witness Richard C, Cahaan testified that there are three important control
mechanisms to consider regarding the evaluation of DE-Ohio’s MBSSQ: (1) The
level of total MBSSO price; (2} The amount of DE-Ohio generation charges
avoidable by shopping customers; and {3) The mechanism for adjusting prices
under changing conditions.?? Although Staff acknowledged that the overall
MBSSO0 price pursuant to the November 23, 2004, Entry on Rehearing, was
between the price set by the Commission’s September 29, 2004, Opinion and
Order, and the Stipulation submitted by the Parties, including Staff, it found

that the decreased risk, and increased avoidability made the November 23,

i In re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, & al. (Rose Second Supplermental Testimany at
11, 12) {February 28, 2007);

= in re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, &/ al. (Cahaan’s Testimony at 13) (March 9,
2007).

n Id at7.
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2004, MBSSO ordered by the Commission superior.?® All of the changes in
price, avoidability, and risk are supported in the record evidence as detailed in
the testimony of DE-Ohio witness John P. Steffen.

Mr. Steffen's testimony detailed the record evidence produced at the
original evidentiary hearing in these proceedings ended June 1, 2004, and
testified that the evidence supported every aspect of the Commission’s
November 23, 2004, Entry on Rehearing. This evidence is summarized on JPS-
SS1 attached to Mr. Steffen’s testimony and shows that the total revenues
collected under DE-Qhio’s current MBSSQ, including the IMF and SRT, are
less than the revenues supported by Mr. Steflen in his original testimony.3!
Schedule JPS-8S1 also shows that the split of the Stipulated AAC Reserve
Margin component resulted in the IMF and SRT components in the
Commission’s November 23, 2004, Entry on Rehearing.32 Further, on page 27
of his Second Supplemental Testimony, Mr. Steffen testified that:

[Elven with the addition of the cost based SRT
($14,898,000) for reserve capacity, and taking the IMF
at its fully implemented (i.e., residential and non-
residential} level, DE-Ohio is charging iess than the
$52,898,560 originally proposed and supported by the
Company as its market price for reserve margin and
the dedication of its physical capacity.33
In other words, Mr. Steffen testified that the total projected revenues assaciated

with the IMF and SRT through December 31, 2008, are less than the revenues

that DE-Ohio would have collected under the Stipulation.

0
id. at {1-14,
" in re DE-Ohio's MBSS0 Case, Case No. 03-93-EL-ATA, ef al. (Steffen’s Second Supplemental Testimony
at JPS-551) (March 9, 2007).
12
id.
B Id. at 27,
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OCC witness Talbot disputes this claim and accuses Mr. Steffen of
misleading the Commission, but Mr, Talbot failed to do the simple math
necessary to verify Mr. Steffen’s statements. Tellingly, OCC failed to cross-
examine Mr. Steffen on this subject in order to support its inflammatory
claims.3 As shown in the table below the Stipulated Reserve Margin
Component of the AAC would have resulted in total revenues of $211,594,240,
while the total revenues for the SRT and IMF combined, assuming residential
collections during 2005 and a higher SRT than we now know to be correct,
reach a maximum of $210,023,270. The record evidence supporting the

revenues associated with the IMF and SRT is clear.

s in re DE-Ohio's MBSSQ Case, Case No. 03-93-EL-ATA, er al. (Talbot’s Prepared Testimony at 47-43)
(March 9, 2007).
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TABLE
Comparison of Reserve Margin Revenue with SRT and IMF Revenue

Reterve Margin Revenue Origi Requested™

Annual Amount®® 52,898,560
MNumber of Years 4

L4

Total Reserve margin Revenue Requested L) 211,534,240
Total of SRT and IMF Revenue
SRT Revenue Requested” s 14,898,000
Number of Years 4
Total SRT Revenue™ 3 59,592,000
IMF Basis (Little g)
Non-residential $493,031,471*
Residential $259.124.875%
Total $752.156.346""
IMF Revenue™
2005 Non-residential o 4% ) 19,721,259
2005 Residential®® at 4% 10,364,995
2006 Non-residential at 4% ' 19,721,259
2006 Residential at 4% 10,364,995
2007 Non-residential at 6% 29,581,838
2007 Residential at 6% 15,547,493
2008 Non-residential at 6% 20,581,888
2008 Residential at 6% - 15,547,493
Total IMF Revenue s 150431270
Total SRT and [MF Revenue Allowed b3 210.023.270

3 Non-by-passable,

* In re DE-Ohio’s MBSSQ Case, Case Mo. 03-93-EL-ATA, et al. (Steffen's Direct Testimony at JPS-7)
gApril 13, 2004),

’ In re DE-Ohio's SRT, Case No. 04-1820-EL-ATA (Application at Attachment A) (December 3, 2004).
* Partially by-passable,
':: {n re DE-Ghia's SRT, Case No. 04-(820-EL-ATA , et al (TR [V &t OMG Exhibit 10)June 10, 2004).
;o

“ In re DE-Ohio's MBSSU Case, Case No. 03-93-EL-ATA, e al. (Enoy on Rehesaring at 8) (November 23,
2004),
“ 2003 residential revenue shown on a pro-forma basis to provide an apples to apples comparison, even
though the residential generation price was not effective uatil January 1, 2006.
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Further, Mr. Talbot disputes DE-Ohio’s position that the original reserve
capacity component of the AAC in the Stipulation included the commitment for
capacity for expected load.** Mr. Talbot simply ignores Mr. Steffen’s testimony
now and at the 2004 evidentiary hearing. Under cross examination by OMG
counsel Mr, Petricoff, Mr. Steffen clarified this very point stating that “we still
believe we have 1o plan for first call for all of that load... We plan to have the
capacity to service the entire POLR‘ load.”5 Mr. Steffen’s belief is supported by
R.C. 4928.14 that requires DE-Ohio to maintain an offer of firm generation
service for all load in its certified territory.#¢ The record evidence clearly
demonstrated that the reserve capacity component of the AAC included
capacity for expected load as well as planning reserves. The charge for capacity
for expected load is now known as the IMF and the charge for planning reserve
capacity is now known as the SRT. OCC’s failure to understand the distinction
does not alter the facts set forth in the evidence.

Mr. Steffen’s testimony listed the pre-existing record evidence necessary
to satisfy the Court’s Remand requirement that the Commission cite record
evidence in support of its November 23, 2004, Entry on Rehearing.4? In
particular, JP3-881 satisfies the Court’s inquiry regarding the IMF and the
SRT.*8  Additionally, Mr. Steffen testified that more of DE-Ohie’s MBSSO

components are avoidable by switched load than had been proposed under the

" in re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA et al. (Taibot’s Prepared Testimony at 31) (March

9, 2007).

4 In re DE-Qhia's MBSSO Case, Case No. 03-93-EL-ATA et al. (TR IV at 115, 83-84) (June 10, 2004).

o Ohio Rev. Code Ann. § 4928.14 (Baldwin 2007).

:: Ohio Consumers’ Counsel v. Pub. Util. Comm'n, 111 Ohio St. 3d 300, 309, 856 N.E.2d 213, 225 (2006).
Ohio Consumers™ Counsel v. Pub. Util. Comm’n, 111 Ohic St. 3d 300, 306-307, 856 N.E.2d 213, 224

(2006). .
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Stipulation or the Commission's September 29, 2004, Opinion and Order.*? In
this respect, Mr. Steffen’s testimony supports the Staff’s testimony that the
November 23, 2004, Entry on Rehearing reduced the risk for consumers and
the Company and enhanced the competitive retail electric market by increasing
avoidability.

OCC witness Talbot is the only other witness to present evidence
regarding DE-Ohio’s MBSS0O. Mr. Talbot’s testimony, however, amounts to a
recommendation that the Commission adopt a new market price in place of the
market price it ordered on November 23, 2004.50 Mr. Talbot makes three
primatry recommendations regarding DE-Ohio’s market price. First, the
Commission should set DE-Ohic’s generation market price on a cost basis
without regard to market conditions or pricing c;onsequencesﬁl Second, the
Commission should make all of DE-Ohic’s MBSSO components avoidable.5?
And third, the Commission should decrease price volatility, and demand
response, by adjusting the FPP on an annual, instead of a quarterly, basis.33

Unfortunately, Mr. Talbot is not aware that generation must be set at a
market price in Ohio rather than a cost basis,3 did not know that almost all of

DE-Ohio’s MBSSO is fully avoidable by all consumers, including residential

bl {n re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA ef af, (Steffen’s Second Supplemental Testimony
at 30) (March 9, 2007).
i In re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA et al. (Talbot’s Prepared Testimony at 6-7)

gMﬂI‘Ch 9. 2007).
! fd. at 6.
32 ,d

3 Jd.at7.

e Ohio Rev. Code Ann. § 4928.14 (Baldwin 2007).
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consumers,5® and had no idea whether his recommendations would result in a

higher or lower price for consumers because he had not performed any analysis

on his own proposal.56 The Commission should give no weight to the testimony
of a witness that does not understand the jurisdictional requirements for
setting DE-Ohio’s market price, thought over 18% of DE-Ohio’s price was
unavoidable at the moment he took the stand and admitted that only 3.6% is
unavoidable, and had no idea how his recommendations might affect
consumers. The Commission should simply disregard Mr. Talbot’s testimony
as wholly lacking a credible basis. |

Even Mr. Talbot's expertise is in doubt.57 The Commission should give

Mr. Talbot’s testimony no weight as ‘he was completely unprepared to render

supportable opinions or recommendations in these proceedings. The

Commission should affirm its November 23, 2004, Entry on Rehearing

resulting in DE-Ohio’s current MBSSO,

1. The record evidence demonstrates that DE-Ohio has no side
agreements and that the DERS and Cinergy contracts are irrelevant
to these cases.

The entire testimony of OCC witness Beth E. Hixon is devoted to
unfounded innuendo regarding various contracts between DE-COhio affiliates

and Parties to these proceedings or members of organizations that are Parties

to these proceedings.

¥ In re DE-Ohio ‘s MBSSO Case, Case No. 03-93-EL-ATA et al. (TR. [l a1 8, 88) (May 20, 2007).

b id. at %6-97

7 Id. at 10-14; (Mr. Talbot testified that he monitored the electric generation market prices
of ather states, but during cross examination Mr. Talbot admitted that he was unfamiliar with
a reports produced by his own firm regarding clectric generation market pricing in deregulated
states. He was alse unfamiliar with market pricing in Virginia, Hlinois, Maryland, New Jersey
and other states.} /d. at 14-32.
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The facts are that throughout the duration of the initial MBSSO
proceeding, DE-Ohio had only one contract with a Party to these proceedings
that was arguably responsive to QCC’s discovery request on May 20, 2004.
That contract is an amendment to an earlier contract with the City of
Cincinnati regarding naming rights to the convention center and is a public
contract approved by the Cincinnati City Council.58 The initial contract was
executed with the City prior to its intervention in the MBSSO proceeding.
Further, the amendment was entered on June 14, 2004, after the close of the
evidentiary hearing regarding DE-Ohio’s MBSSO and therefore, could have had
no influence on the Commission’s September 29, 2004, Opinion and Order, or
the November 23, 2004, Entry on Rehearing. The City never signed the May
19, 2004, Stipulation and ultimately withdrew from the case. The contract
required DE-Ohio to make payment to various City divisions in exchange for an
amendment to the “aggregate generation rate” specified in the original
contract.’® The “aggregate generation rate” is simply the price at which it is
economic for the City to switch to a CRES provider, it is not a market price
paid by the City or anyone ¢lse, The City did agree to withdraw from these
cases under the terms of the contract but only after it had the opportunity to
fully participate in the hearing ending June 1, 2004.60 The contract between

DE-Ohio and the City had no effect on the City's rates or market prices paid to

:: In re DE-Qhio 's MBSSO Case, Case No. 03-93-EL-ATA et al. (OCC Remand EX. 6).
1d.
0 14
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DE-Ohio. Like every other DE-Ohio consumer, the City pays the prices
approved by the Commission.

DE-Ohio’s only transaction with its affiliates, DERS and Cinergy, is a
standard billing transaction required by DE-Ohio’s tariffs permitting a CRES
provider to pay for changes to DE-Ohio’s billing system necessary to
accommodate the CRES provider’s consolidated billing, and the processing of
that billing.6!

Despite the innuendo and inferences propounded by OCC, DE-Ohio did
not participate in the negotiation of the DERS and Cinergy contracts. OCC
attempts to make its case through the deposition transcript of Greg Ficke, the
former President of The Cincinnati Gas & Electric Company, now known as
DE-Ohio, and Vice President of Cinergy Corp., now known as Duke Energy
Corporation.52 However, contrary. to the baseless speculation and innuendo set
forth by the OCC, Mr. Ficke was not involved in negotiating the DERS contracts
and any other representation by OCC is incorrect,

Specifically, OCC asked Mr. Ficke whether there was “a CG&E
representative involved” in the negotiation of the DERS contracts.6® Mr. Ficke
responded that he was invalved.®* OCC then asked expressly whether he was

involved in the negottatlon of the contracts and Mr. Ficke responded that he

“was involved in preparations of information, reviewing information, those sorts

o In re DE-Ohio's MBSSQ Case, Casc No. 03-93-EL-ATA, ef al. (Steffen’s Second Supplemental Testimony
al 37, IP8-882) (March 9, 2007).
In re DE-Ohio’s MBSSO Cuse, Case No, 03-93-EL-ATA, et af. (Ficke's Deposition Transcript) (Febrary

20, 2007).
v 14 at 35-36.
o 4. at 36
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of things in my role as Vice President of Cinergy Corp.,” and that no actual
CG&E employee was involved.55 Regarding the Cinergy contract with Cognis
Corp.,- Mr. Ficke also responded that he reviewed drafts and provided
comments.% He also explained that Cinergy was motivated to enter the Cognis
contract as an economic development effort to preserve a major employer in
Cincinnati and to develop cogeneration business between Cognis and a non-
regulated Cinergy affiliate.6? No objective reading of Mr. Ficke’s deposition
could conclude that he had any substantive involvement in the negotiation of
the DERS and Cinergy contracts, nor was his involvement in any capacity
other than as Vice President of Cinergy Corp.

Further, the record shows that the vast majority of contracts were signed
after the close of the evidentiary record and, therefore, could not have affected
the Commission’s consideration of the case or the Party’s positions with respect
to the litigation of the MBSSO Stipulation. The timeline in the table below
shows all of the transactions in relation to these cases. Finally, the DERS and
Cinergy contracts would not have been discoverable in the initial evidentiary
proceeding because neither OCC, nor any other Party, sought any of the
contracts that the Companies have produced on remand. OCC sought only
contracts between DE-Ohio and Parties to these proceedings.®® None of the
contracts OCC complains of on remand would have been responsive to OCC's

discovery requests in the initial proceedings and could not have been

8 id

o id. at 77.

& id. at 74-76.

e in re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, et al. (Requests for Production of Documents

Seventh Set at 1) (May 18, 2004); /< at TR. 1 a1 8 (May 20, 2004).
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considered by the Commission. Under such circumstances, none of the DERS

and Cinergy contracts are relevant to these proceedings.
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OCC has raised a number of specific concerns regarding the contracts
leading to its recommendations that the Commission make all generation
related charges by-passable, prohibit reimbursement of Regulatory Transition
Charges, and conduct an investigation regarding possible code of conduct and
corporate separation violations.%® DE-Ohio addresses below each concern
raised by OCC.

First, OCC raised four concerns relative to DERS contracts entered May
19, 2004, May 28, 2004, July 7, 2004, November 8, 2004, and November 22,
2004, and regarding Cinergy contracts dated June 7, 2004, and October 28,
2004.70 The four concerns are that each contract: (1) Provided for the provision
of generation service to Parties to these proceedings, or such Parties’ members,
through December 31, 2008; {2) Provided for the reimbursement of specified
MBSSO0 components or regulatory traﬁsition charges (RTC) to such Parties; (3)
Required the Parties to support the May 19, 2004, Stipulation or DE-Ohio’s
Alternative Proposal offered in these proceedings; and (4) Contained a
termination provision tied to the Commission’s decision in these proceedings.”!
There is nothing wrong with any such provisions and the record evidence

supports such a finding by the Commission.

® in re DE-Okio's MBSSO Case, Case No. 03-93-EL-ATA, & o/ (Hixon's Prepared Testimony at 73-74)
(March 9, 2007).

ld.at 12,31,
i id. at 13-14, 32
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The first contract provision questioned by Ms. Hixon stated a concern
that DERS entered into contracts for the provision of generation service.’?
There is nothing wrong with a CRES contract for the CRES provider to sell
generation service to a customer. In fact, that is the very purpose of CRES
contracts. Ms. Hixon made the same complaint with respect to the two Cinergy
contracts with Cognis that were conditioned upon Cognis's’ purchase of
generation service from DE-Ohio.7? Again, there is nothing wrong with such a
provision where, as in this instance, the utility is not a party to the transaction.
Every consumer is free to agree to purchase competitive retail electric
generation service for any particular period from any service provider whether a
CRES provider or a utility,74

Second, Ms. Hixon is concerned about what she characterizes as the
reimbursement of charges to customers.?S> Ms. Hixon’s concern in this regard is
without foundation as what she characterized as a reimbursement is simply
the calculation of the price the consumer would have paid under the direct
serve agreements with DERS had those contracts ever been effective.
Irrespective of the characterization of the price contained in the direct serve
DERS contracts, reimbursement of RTC is expressly permitted by statute.’6
Regarding other charges, such as various MBSSO components, there is no

statutory prohibition against a reimbursement for a competitive retail electric

n id al 13, 32.
n id.
: Ohio Rev. Code Ann, § 4928.03 (Baldwin 2007).
In re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, e ai. (Hixon's Prepared Testimony at 13, 32)

(March 9, 2007).
" Ohio Rev. Code Ann. § 4928 37 (Baldwin 2007).
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service. Regardless, in these contracts, DE-Ohio's MBSSO price approved by
the Comimnission was clearly used as the baseline to set the price the customer
must pay if it takes service from DERS, not an improper refund of DE-Ohio’s
MBSSO market price.

On cross examination, Ms. Hixon agreed that it was reasonable for
Parties to a cont_r_,acf to establish a price from a baseline, and if the baseline
required regulatory approval, condition the contract upon the approval of the
baseline by the regulator.’? Ultimately, Ms Hixon a,grged that the DERS
contract with the hospitals set such a baseline.”® In fact, a review of all of the
DERS contracts executed between May 19, 2004, and November 22, 2004,
reveals the contracts all set a price for DERS to serve the customer using DE-
Ohio’s MBSSO as a baseline.’? Actually, a review of the contracts reveals there
is no reimbursement at all, simply the calculation of the market price the
customer is to pay DERS determined by subtracting an amount from D-E—
Ohio’s MBSSO price.

Ms. Hixon also questioned these contracts because the signatories to
these contracts agreed to support the Stipulation, and later the Alternative
Proposal made by DE-Ohio on rehearing in these proceedings.® Ms, Hixon
however, agreed that such an arrangement was rcasonable when, as in these

cases, the baseline depended on regulatory approval.8t It is not unreasonable

:: In re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, a1 al. (TR. 111 at 32-33) {March 21, 2007)
Id. at 31-38.
e in re DE-Ohia’s MBSSQ Case, Case No. 03-93-EL-ATA, et al. (Hixon's Prepared Testimony at BEH-

Attachment 2-11) {March 9, 2007).
i id at 13,32,
" in re DE-Ohio's MBSSC Case, Case No. 03-93-EL-ATA, er al. (TR. i at 33) (March 21, 2007).
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that DERS would have required the contract signatories to support a filing that
if changed, would have a significant economic impact upon their agreed upon
market price.

Finally, OCC witness Beth E. Hixon was concerned that the contracts
contain a termination provision triggered by the Commission’s decision in these
cases.32 Again, this is not surprising given that the ‘Commission’s decision
could change the economic benefits of the contract by changing the agreed to
baseline, DE-Ohio's MBSSC. Once again, on cross examination, Ms. Hixon
agreed that such a termination clause was reasonable to protect the economic
interests of the signatories.83

Ultitnately, Ms. Hixon contradicted each of her concerns on cross-
examination and found the contract terms she examined to be reasonable. She
was correct on cross-examination, and the concerns raised in her direct
testimony were baseless. Ultimately, all of the contracts discussed by Ms.
Hixon concerning these issues were l;efminated due to the Commission’s
holdings in these cases and replaced by contracts, now known as option
contracts.

Only two contracts were exceptions. The-ontract, entered well
after -gned the Stipulation, was not terminated as-s paying
DERS under the terms of the contract.3® The Cinergy contracts wﬁ“

had little to do with these proceedings and had nothing to do with DE-Ohio.

" In re DE-Ohio’s MBSSG Case, Case Na. 03-93-EL-ATA, & af. (Hixon's Prepared Testimony at 14, 32)
sth 9, 2007).

o In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, ef al. (TR. H1 at 33-34) {March 21, 2607).
n id. at BEH-Attachments 6, 12.
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The —ontract had everything to do with Cinergy attempting to be a good
corporate citizen by helpin— that is not an affiliate
of DE-Ohio, trying to secure cogeneration business for a non-regulated amiiate,
and trying to gain support for its regulated affiliate.8% There is nothing wrong
with DE-Ohio’s actions regarding th‘ or—ntracta.

‘Ms. Hixon also raised concerns with certain contract provisions, in the
same contracts previously discussed that appear to commit DE-Ohio to some
action.®6 Ms. Hixon discusses contract terms that state that DE-Ohio shall not
amend its rates for dual feeds, allow continued purchases through its load
management riders, and make certéin filings in its next distribution rate
case.57

First, DE-Ohio cannot explain the contract terms in a DERS contract. It
is, however, important to note that DE-Ohio was not a party to these contracts
and therefore, could not be ‘bound to them. Also, DERS never asked DE-Ohio
to comply with any contract terms. Both Greg Ficke and Charles Whitlock, the
President of DERS, testified to the fact that DERS never asked DE-Ohio to take
any action, let alone an action pursuant to its contracts.28

Second, each of the contract terms discussed by Ms. Hixon was capable

of resolution between the contract signatories through economic compensation.

. in re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, er of. (Ficke’s Deposition Transeript at 73-77)
(Febroary 20, 2007).

te In re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, et al. (Hixon's Prepared Testimony at 27)
{Mmh 9, 2007).

? i,

0 in re DE-Ohio’s MBESC Case, Case No. 03-93-EL-ATA, ef af. (Ficke's Depasition Transcript at 29, Si-
52) (February 20, 2007); In re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA er of. (Whitlock's Deposition
Transcript 2t 106-107) (January 11, 2007).
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On kross examination, Ms. Hixon agreed that the parties could resolve the
terms through econormnic transactions, although she does not agree that is what
is called for in the contract provisions.?® The existence of these terms in the
'DERS contracts can be explained by the simple fact that DE-Chio had already
filed a distribution base rate case prior to the effective dates of these
contracts.?°0 The filing was public and all contract signatories could have
reviewed the filing. The contract terms may have simply been a reflection of
the public knowledge of the signatories. Repgardless, there is simply no record
evidence that DE-Ohio was ever involved in any of these contract provisions or
was bound by them.

Ms. Hixon maintains that DE-Ohio was engaged in the contract
negotiations based upon Mr. Ficke’s deposition statements.9! Despite the fact
that Ms. Hixon’s direct testimony is footnoted throughout, she does not cite to
any portion of Mr. Ficke’s deposition transcript which would support such an
allegation-- clearly because it is apparent from the deposition transcripf that
Mr, Ficke was not substantially involved in the negotiation of the contracts. As
previously discussed, with respect to the various DERS and Cinergy
agreements gquestioned by OCC, Mr. Ficke stated, “I was involved in
preparations of information, reviewing information, those sorts of things in my

role as a Vice President of Cinergy Corp. 1 guess if you are asking for someone

8 in re DE-Chio’s MBSSO Case, Case No. 03-93.EL-ATA, ef al. (TR. 111 at 60) (March 21, 2007).

0 in re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, et al. {(Hixon’s Prepared Testimony at BEH-
Amachments 2-12) {March 9, 2007); In re DE-Ohio Distribution Rate Case, Case No. 04-680-EL-AIR (Application)
(May 7, 2004).

» in re DE-Onio’s MBSSO Case, Case No. 03-93-EL-ATA, et al. {(Hixon's Prepared Testimony at 28)
(March 9, 2007).
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involved in the negotiations who is exclusively a CG&E employece...I don’t think
there was anybody involved in negotiations that was like that."%2

Ms. Hixon also points to e-mails between OHA and Paul Colbert and
James Gainer, attorneys for Duke Energy Shared Services who were acting on
behalf of DERS at the time, as evidence of DE-Ohio’s involvement in the
contract negotiations.%3 She suggests that because the e-mails reference
“OHA/CG&E settlement,” instead of OHA/CRS settlement, that DE-Chio was
involved.?* She also suggests that DE-Ohio’s involvement is evidenced because
Paul Colbert inadvertently signed the documents as “Senior Counsel, The
Cincinnati Gas & Electric Company.”5 These incidents do not reveal the intent
of the contract signatories. The contracts were signed between DERS and the
hospitals.%

While the signatories may have used inaccurate but convenient
nomenclature, and-Mr. Colbert .may have made an error in his signature line by
inadvertently misstating the company he was representiﬁg at the time, the
contract itself reveals the signatories were not mistaken as to the identity of the
contracting parties. Mr. Colbert is an employee of a shared services company
and provided legal service on behalf of all of the Cinergy-owned corporations. If
that is the only communication error regarding over thirty contracts between

numerous parties, it becomes clear that DE-Ohio followed proper corperate

= In re DE-Ohjo's MBSSO Cass, Case No. (3-93-EL-ATA, et of. (Ficke's Deposition Transcript at 16}
ge&u ary 20, 2007) {emphasis added).

in re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, et al. (Hixon's Prepared Testimony at 29)
{March 9, 2007).
b 1d.
" fd
s Id. at BEH-Anachments 2, 8,
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separation and code of conduct protocol. There is nothing in these
communications, or anywhere else in the record to suggest DE-Ohié
involvement in the contract negotiations.

Ms, Hixon also questions contractual provisions that require DERS to
pay specific fees to OHA and IEU-Ohio, but fails to explain the nature of her
concern.?” DE-Ohio knows of nothing that restricts one party to a contract, in
this instance, DERS, from paying another party any amount for any purpose.
In this case, it appears that DERS was paying for legal fees incurred in the
support of the baseline market price agreed to in the contracts. Given the
importance of the baseline, this makes perfect sense, and as previouély
discussed, Ms. Hixon agrees,% |

Finally, Ms. Hixon discusses various option contracts between DERS and
various customers.?? Except for the Cinergy contract, DE-Ohig;s contract with
the City of Cincinnati, and the DERS contract witl'-hcloption contracts
are the only contracts that are currently effective having superseded all of the
prior contracts previously discusse&. 100

It is significant to note that all of the option contracts were entered into
after the Commission issued its November 23, 2004, Entry on Rehearing in
these proceedings.!? In other words, the evidentiary record was closed, all

parties had presented their cases and the Commission had reached a decision

7 1d, at 30,
" In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, ef al. (TR. [l st 33-34) (March 21, 2007).
" In re DE-Ohio's MBSSO Cass, Case No. 03-93-EL-ATA, e al. (Hixon's Prepared Testimony at 48)

(March 9, 2007),
e {d, st BEH-Attachment 17
o 14 at 55.
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prior to the effective date of all of the option contracts. Ms. Hixon does not
dispute this fact, but incredibly believes the contracts are relevant to the
MBSSO proceeding because they derive from the prior contracts that she
believes were used to gain support for the Stipulation and Alternative
Proposal.’02 DE-Ohio has élready discussed the readily apparent reasons why
the contract signatories reasonably supported the May 19, 2004, Stipulation,
and the Alternative Proposal made by DE-Chio on rehearing, because it was in
their economic self interest. The important point is that Ms. Hixon agrees.!03
On their own terms, and based upon the effective dates of each option
contracts, these contracts could not be relevant to the Commission’s
determination in these cases.

In a misplaced effort to link the option contracts to these proceedings
OCC relies upon an e-mail from Mr. Jim Ziolkowski, a Duke Energy Shared
Services employee in the Rate Department responsible for calculating the
option payments as the billing function paid for by DERS.10¢ QCC’s use of the
email results in a complete misrepresentation of the communication, which
was simply Mr. Ziollkowski's response to an inquiry that was forwarded to him
by fellow employee. Mr, Ziolkowski is not a manager or corporate officer. He
had no first-hand knowledge regarding the negotiation of the DERS contracts
or any of the history of the preceding direct serve contracts. Mr. Ziolkowski’s

email was based upon his own speculation and conclusions.

oz Id,
::i In re DE-Ohio's MBSSO Case, Case No, 03-93-EL-ATA, et al. (TR. 1l at 33-34) (March 21, 2007).

In re DE-Qhio's MBSSO Case, Case No. 03-93-EL-ATA, ¢ &l (Hixon's Prepared Testimony at 54)
{March 9, 2007).
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OCC is well aware of this fact. The deposition transcript makes it clear
that Mr. Ziolkowski did not know of the existence of the option contracts, had
never seen the option contracts, was not involved in the negotiating process,
had not performed any analysis regarding the contracts, did not know of
anyone in the Company that had performed analysis, and simply calculated the
payments using a monthly automated report.105 As was the case regarding Mr.
Ficke's deposition transcript, no reasonable person reading Mr. Ziolkowski's
depasition transcript could conclude that the e-mail relied upon by Ms. Hixon
is specific legal or technical analysis of these contracts or that Mr, Ziclkowski
had any substantive or improper involvement with the option contracts. Mr.
Ziolkowski anly became involved with the agreements in the spring of 2006, as
a result of the merger of Duke Energy Corporation and Cinergy Corporation,
when the prior individual who had administered the contracts took a new
position with the company. OCC is wrong to use inference where facts are
available.

Ms. Hixon raises four final concerns with the contracts.it6 First, Ms
Hixon is concerned that the Stipulation improperly influenced the
Commission’s waiver of its rules regarding competitive bidding processes.107
OCC’s concern stems from an incorrect inference that the Parties supporting

the Stipulation did so solely because the DERS and Cinergy contracts required

108 In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, &t af. {Ziolkowski’s Deposition Transcrip at 34-
4%, 48-50) (February 13, 2007).

' , In re DE.Ohio's MBSSO Case, Case No. 03-93-EL-ATA et ol. (Hixon's Prepared Testimony at 56) (March
9, 20G67).

197
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such support.i0%® OCC’s position regarding the competitive bid process, the
subject of the specified rules, is baseless. This issue has been decided by the
Commission and the Court.!®® Specifically, the Court held:

We conclude that the Commission’s approval of
CG&E’s alternative to the competitive bidding process
was reasonable and lawful. The Commission found
that CG&E's price to compare, as part of the standard
service offer, was market based, and OCC has offered
no evidence to contradict that finding. Various
consumer groups were parties to the Stipulation and
approved the price to compare and the method by
which the price to compare would be tested to ensure
that it remains market based. CG&E’s rate
stabilization plan provides for a reasonable means of
customer participation. Finally, there appears to be
significant competition in CG&E’s service area through
the presence of five competitive electric retail service
providers. For these reasons we reject OCC’s third
proposition of law.110

Even if the OCC were correct in its argument that the contracts
influenced the Commission to waive the rules, which it is not, it would be
immaterial. Revised Code Section 4928.14 permits the utility to forgo the
competitive bid process if consumers have substantially the same option as
they have in the competitive market.}!! Pursuant to the findings of the
Commission and the Court, no competitive bidding process is required as
consumers have such options. DE-Ohic has five active CRES providers in its

certified territory providing service to this day.

1o In re DE-Ohio’s MBSSQ Case, Case No, 03-93-EL-ATA et o/. (Hixon’s Prepared Testimony at 56) (March
9, 2007).

i Ohio Consumers'’ Counsel v. Pub. Uil Comm'n, 111 Ohie St.3d 300, 313, 856 N.E.2d 213, 228 (2006}

e Id. (emphasis added)

o Chio Rev. Code Ann. § 4928.14 (Baldwin 2007),
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Second, Ms. Hixon opined that the contracts impeded the development of
the competitive retail electric service market.!12 Ms. Hixon asserted that DE-
Ohio has caused customers to return to MBSBSO service by having DERS
subsidize customers and operate at a loss while DE-Ohio serves consumers
and acts as a prolfit center.113 To arrive at this conclusion Ms. Hixon and OCC
ignored the rules and the evidence.

Ohio Administrative Code Section 4901:1-20-16 recognizes as an affiliate
even “internal merchant functions of the electric utility, whereby the electric
utility provides a competitive service.”!'* OCC’s theory demands that it
recognize all Duke Energy Corporation affiliates as one entity. That stands the
rule upon its head. The evidence demonstrates that Duke Energy Corporation
has many affiliates that show a loss in a given year.!15 Even Ms. Hixon admits
that DE-Ohio is not subsidizing all of the affiliates with losses.116 Certainly
Duke Energy Corporation cannot be faulted for following standard consolidated
accounting principles. The rules require that DE-Ohio does not subsidize
DERS and vice versa.!'” OCC has presented no evidence of any improper
financial transaction between DE-Ohic and DERS or Cinergy. That is because

there is no such transaction.

" In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, ef al. (Hixon's Prepared Testimony at 56)

(March 9, 2007).
" /d. at 63,
::: OHIO ADMIN, CODE ANN, CHAPTER 490 1:1-20-16(BX 1) (Baldwin 2007).
in re DE-Ohio's MBSSQ Case, Case No. 03-93-EL-ATA, et al. (DE-Ohio Remand Exhibits 24, 25, 26)
(March 9, 2007).
he in re DE-Ohio's MBSSO Case, Case No, 03-93-EL-ATA, e a/. (TR. IH at 104) (March 21, 2007).
"' Owio ADMIN, CODE ANN. CHAPTER 4901:1-20-16(D) (Baldwin 2007).
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Further, even Ms. Hixon's logic‘ is entirely faulty. Any consumer who
signs a contract with any CRES provider, or that chooses to remain with the
utility, is not going to switch providers unless offered & lower price. Nothing in
any of the contracts, option contracts, or pre-option contracts, prohibits a
customer from switching. The CRES provider seeking the business simply has
to offer an attractive price. That is true of DERS’s customers, just as it is true
of Constellation’s customers or Dominion Retail Sale’s customers. There is no
change to the demand curve, or improper conduct. The customer simply gets
the price it negotiates. That is how the market is supposed to work. If these
contracts have resulted in lower prices for some customers, that is a benefit of
the market not a detriment,

Third, Ms. Hixon alleged the contracts are discriminatory.l!® This
allegation is without merit. Any customer is free to call DERS and seck service
just as they may seek service from any other CRES provider. All consumers,
including the signatories to the various contracts, are paying DE-Chio the
MBSSO0 price approved by the Commission, no more and no less. OCC has not
alleged otherwise. There is no discrimination involved in the provision of
contracts by DERS or Cinergy.

Finally, Ms. Hixon believes that “secret” negotiations excluding OCC from
the discussions influenced the Commission by creating support for the

Stipulation and Alternative Proposal that would not have been forthcoming

in re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, ef al. (Hixon's Prepared Testimony at 56)
{March 9, 2007).

4|
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otherwise.11? First, the record evidence shows that DE-Ohio held extensive
settlement discussions with all Parties to these proceedings and all Parties
reviewed the Stipulation before it was filed.!20 Second, the Commission
rejected the Stipulation and the Alternative Propesal so it is difficult to see how
support for each proposal is relevant to the MBSSO ultimately ordered by the
Commission. Third, there is nothing wrong with confidential meetings with one
or more Parties to a case to the exclusion of other Parties. Such a process
encourages settlement to the benefit of all stakeholders. Sound public policy
encourages the negotiated resolution of litigation and other disputes.

Further, confidential settlement discussions resulting in agreements not
brought to the Commission for approval are routinely engaged in by OCC and it
is disingenuous for OCC to complain when it engages in the same conduct.!?!
OCC negotiated and entered into an agreement with DE-Ohio in Case No. 99-
1658-EL-ETP whereby DE-Ohio paid $750,000 to OCC and the Ohio
Department of Development.!22 Like the contracts at issue in these
proceedings, that contract with OCC was never filed before the Commission.
OCC entered a contract with DP&L that OCC tried to enforce before the
Commission and the Court.123 That contract was also not filed for approval
with the Commission. Additionally, OCC held confidential settlement

discussions regarding its appeal of the Commission’s order approving the Duke

19 !d.

1 In re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, et al. (Ficke's Deposition Transcript at 22-23)
(Pebruary 20, 2007) (emphasis added).

i in re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA ef al. (DE-Ohio Remand Ex. 20-23) (March 21,
2007).

22 Id. at DE-Ohio Remand Ex. 20.

1B Ohio Consumers’ Counsel v. Pub. Util. Comm’n, 110 Ohio St. 3d 394, 399, 853 N.E.2d [153, 1159 (2006).
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Energy merger with Cinergy without Staff participation even though the
Commission, not DE-Ohio, was a party to the appeal.!24 That settlement was
similarly not filed before the Commission aithough it was made public. Finally,
OCC held confidential settlement discussions with Parties in the 2004 MBSSO
proceedings, including with Staff, but excluding DE-Ohio.!23 OCC made
confidential settlement offers to the other parties that have not been revealed to
this day.!?6 Apparently, using this double standard, it is acceptable for OCC to
engage in “secret” settlement discussions and enter “secret” settlements but
unacceptable for any other party to entertain confidential negotiations. If
anything, the presumption should run the other way for a public agency such
as the OCC. In all events, OCC’s concerns are misplaced and should be
dismissed.

Even after raising all of the aforementioned concerns, Ms. Hixon stated
that she has not found aﬁy wrongdoing on the part of DE-Ohio nor is she
making any accusations.!??” Despite the fact that Ms., Hixon does not find or
allege a violation of any rule, Ms. Hixon requests an investigation into possible
wrongdoing by DE-Ohio. The Commission should reiect OCC's
recommendation. If OCC believes it has evidence of improper behavior, a
complaint is the proper process. There is no such evidence and no need for an

investigation. OCC has conducted full discovery and all of the facts are before

124 in re DE-Ghio’s MBSSQ Case, Case No. 03-93-EL-ATA ef al. (DE-Ohio Remand Ex. 22) (March 21,
2007).
23 Id. at DE-Ohio Remand Ex. 23.
126 ld.

o in re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA et af. (TR. {1 at 105) (March 21, 2007).
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the Commission. There is no reason to expend further time and resources on
this issue.
CONCLUSION:

For the reasons set forth above, DE-Ohio respectfully requests the
Commission reaffirm the MBSSQ it ordered on November 23, 2004, in its Entry

on Rehearing and reject OCC’s request for further investigation.

Respectfully Submitted,

I U LA

Paul A, Colbert, Trial Attorney
Associate General Counsel

Rocco D'Ascenzo, Counsel

Duke Energy Ohio

2500 Atrium 11, 139 East Fourth Street
P. O. Box 960

Cincinnati, Ohio 45201-0960

(513) 287-3015
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L PREFATORY COMMENTS

These cases, on remand from the Supreme Court of Ohio, are important for their
determination of, among other matters, the manner in which generation rates will be set
for 600,000 residential utility customers and tens of thousands of other customers for the
2007-2008 period. The Public Utilities Commission of Ohio (“PUCO,” or
“Commission”) has important decisions to make about the future of electric choice in
areas served by Duke Energy Ohio, Inc. (“Duke Energy Ohio™ or the “Company,”
inctuding its predecessor company, “CG&E™) and the rates residential customers and
Ohio businesses will pay for generation service. The General Assembly intended that the
Commission would approve reasonable standard service offer rates as well as provide a

real opportunity for customers to have competitive options to the generation rates
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provided by Duke Energy Ohio. The @ord supports the need for the Commission to
take corrective actions that support reasonable prices and the development of the
competitive market.

The issues presented in these cases require the Commission to make
determinations on matters of law and policy. Serious problems exist in Duke Energy
Ohio’s proposals. In the absence of a competitive framework to protect customers, Duke
Energy Ohio has submitted proposals to increase its standard service rates for generation
service. Ohio law and sound policy require the Commission to madify Duke Energy
Ohio's proposals for pricing the standard service offer rates that the Company proposes

to charge its custorners.

II.. INTRODUCTION

Al Remand from the Supreme Court of Ohio

The duration of some of the cases captioned above - the first of which began in
January 2003 -- is partly the resuit of an appeal and remand by the Supreme Court of
Ohio (“Court™).! The matters addressed by the Court that necessitated the remand have
been extensively discussed in pleadings regarding the appropriate scope for the hearings
that followed the remand.” The Court stated that the “portion of the commission’s first
rehearing entry approving CG&E’s [now Duke Energy Ohio’s] alternative proposal is

devoid of evidentiary support.” The Court also stated that the “commission abused its

t Ohio Consumers ' Counsel v. Pub. Util. Comm., 111 Ohio St.3d 300, 2006-Ohic-5789 (“Consumers’
Counsel 2006™),

?See, e.g., Duke Energy Ohio’s Mation for Clarification (December 13, 2006) and the OCC’s
Memorandum Conira Motion for Clarification { Decernber 20, 2006).

* Consumers” Counsel 2006 0§28,
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discretion in barring discovery of side agreements.™ The Office of the Ohio Consumers’
Counsel (“OCC™) presented extensive evidence regarding the missing support for Duke
Energy Ohio’s standard service offer rate proposals as well as the problems caused by
side agreements that the Company entered into with the intent of removing opposition to
the its proposals that affected many other customers. The Commission should act upon
this evidence and modify its previous entries.

The OCC’s appeal of that portion of the case that concluded in 2004 (hereinafter,
*Post-MDP Service Case™) challenged the Commission’s authority to determine standard
service offer rates for generation service without relying upon actual markets to set rates.’
The Court, however, deferred to the Commission’s determinations regarding the
establishment and modi ﬁcalilon of rates,” a matter that the Commission stressed by stating
that “the goveming statute allows for flexibility in the determination of such [market-
based standard service offer] charges . ..."" The decision regarding the Commission's
subject matter authority to approve and impose generation rates upon customers also

decided the Commission’s subject matter authority regarding these same rates without the

11d. at 994,

* OCC Natice of Appeal, Propositions of Law 1 and 2 (March 18, 2005 in Appeal 03-518; May 23, 2005 in
Appeal 05-946).

® Consumers’ Counsel 2006 at §44 and 156.

? Entry on Rehearing at 18, 120 (November 23, 2004),
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requirement that Duke Energy Ohio provide generation service at “voluntary” rates.” The
determination of*rates that customers must pay in these recent proceedings (*Post-MDFP
Remand Case™) is the same subject matter as the rates that Duke Energy Ohio must
charge for its standard service offer. The result in Consumers * Counsel 2006 does not
rely upon Duke Encrgy Ohio being a volunteer under its statutory obligation to “offer . . .
all competitive retatl electric services necessary to maintain essential electric service to
consumers” and “file[ ] [such offer] with the public wtilities commission under section
4909.18 of the Revised Code.”"®

The Cammission should exercise its discretion angd flexibility and require Duke
Energy Ohia to provide new standard service offer rates based upon the evidence

presented during the hearings on remand.'"

B. Burden of Proof
The burden of proof regarding the applications submitted in these cases rests upan

Duke Energy Ohio. The posture of these cases — in which various proposals for rate

% Duke Energy Ohio previously stated its intention to charge customers accarding to its proposal submitted
to the Commission on January 10, 2003, but asked the Commission to “acknowledge these statutory
rights.” Duke Energy Ohio Application for Rehearing at 30 (October 29, 2004). The Company has never
fuliy explained the extent of its claimed right to action independent of that approved by the Commission,
which includes more recent staternents afier the remand. Duke Energy President Meyer was asked at the
recent hearing whether the Compary would not comply with the Commission’s order on remand regarding
standard service pricing. She responded that “ihe company nay seek rehearing and provide altematives.”
Tr. Vol. 1at45-46(2007).

* For notational convenience, the portions of the case before and after the Court’s deliberations are cited
separately. However, a single record exists. Exhibit references to the proceedings after remand from the
Court, the Post-MDP Remand Case, contain the word “Remand” to distinguish them from the earlier
exhibits,

FOR.C.4928.14(A).

"' For example, the record evidence supports the suspicion of the Supreme Court of Ohio that “the
infrastructure -maintenance fund [charge] may be some type of surcharge and not a cost component.”
Consumers ' Counsel 2006 at 130.
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changes for components of standard service offers for 2007-2008 have been linked by
consolidation with the remand of the underlying Case No. 03-93-EL-ATA, et. -- does not
alter the burden of proof.

The OCC does not bear any burden of proof in these cases. In a hearing regarding
a proposal that does not involve an increase in rates, R.C. 4909.18 provides that “the
burden of proof to show that the proposals in the application are just and reasonable shall
be upon the public utility.” In a hearing regarding a proposal that does involve an
increase in rates, R.C. 490%.19 provides that, “[a]t any hearing involving rates or charges
sought to be increased, the burden of proof to show that the increased rates or charges are
just and reasonable shall be on the public utility,” In the following sections, the OCC
will explain how Duke Energy Ohio has failed to prove that its post-MDP pricing

proposals should be adopted without alteration by the Commission.

C. The OCC Framework

The OCC will address and amplify the general concern, stated by the Commission
in its Entry on Rehearing in the Posi-MDP Service Case, regarding the reasonableness of
alleged cost components upon which Duke Energy Ohio’s standard service offer rates
wete built. The Commission previously stated: “It is not in the public interest to cede this
review. Nor would it foster any rate certainty to allow all decisions of this nature
[regarding rate components] to be free from Commission review of reasonableness,”"?

The Commission should carefully consider the components devised by Duke Energy

Ohio to ensure, pursuant to Ohio policy stated in R.C. 4928.02(A), “the availability . . . of

? Entry on Rehearing at 10 (November 23, 2004).
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adequate, reliable, safe, efficient, nondiscriminatory, and reasonably priced retail electric
servige,”"?
The OCC also emphasizes the major theme that echoes from R.C. 4928.02(B)-
(H), whereby it is Ohio policy to support competition and competitive options for
customers regarding retail electric service. This theme provides the backdrop for the
third of the Commission’s goals for “rate stabilization plans” -- “further development of
competitive markets.”' Switching statistics since the time of the hearings in 2004 in the
Post-MDP Service Case show that the competitive market is in retreat, and the evidence
in this case demonstrates how Duke Energy Ohio has orchestrated such an event as part
of its settlement of the Post-MDP Service Case. Duke has acted in contravention of the
policy of the State of Ohio and Commission’s goal that rate stabilization plans encourage
the competitive market. Barriers to competition should be removed.
The concurring opinion by Chairman Schriber to the original Order in the Post-

MDP Service Case connects with both of the above-stated themes (i.e. reasonable prices
and competitive options} as well as with Ohio policy stated in R.C. 4928.02(1) regarding
the “state’s effectiveness in the global economy.”

[W]e [i.e. the commissioners] have advocated opening up more

possibilities for more customers with regard to the magnitude of

Cinergy’s generation that might be “avoided”. Furthermore, we do

not believe that shopping should be deterred by the prospect of

paying for costs associated exclusively with Cinergy's generation.

These might include the costs of reserves, the costs of environment
compliance, and security."

" R.C. 4928.02(A),

" See, ¢.g., Order a1 15 (September 29, 2004). 'The Supreme Court of Ohio recently stated that it has
“recognized the commission’s duty and authority to enforce the competition-encouraging statutory schems
of 5.B.3 .. .." Consumers' Counsel 2006 at 44,

" Order, Concurring Opinion of Chairman Alan R. Schriber at 2 (September 29, 2004).
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While the Chairman’s statement was not directed towards the situation confronted by
residential customers, the bypassability of standard service offer charges should be
examined afresh as the result of the recently concluded hearing. Those standard service
offer charges should be made bypassable for all customers of Duke Energy Ohio.

D. The Documents Related fo the Company’s Side Deals Should
be Available to the Public.

The Attorney Examiners announced at the beginning of the hearing on March 19,
2007 that a decision on whether informaticn accumulated b§1 the OCC should be made
public will be decided along with the merits of these cases. The OCC has asked that the
documents that are attached to the testimony of OCC Witness Beth Hixon be available
for public inspection,"‘ consistent with R.C. 149.43, 4901.12 and 4905.07 as well as Ohio
Adm. Code 4901-1-24(D)."" Ms. Hixon’s testimony, as further explained in this Initial
Post-Remand Brief, reveals the fallacy that agreements between affiliates of Duke Energy
Ohio and parties or members of parties (referred to collectively by Ms. Hixon as

"% to these cases are competitive supply arrangements and explains

*Customer Parties
that they are settlement agreements connected with these cases.

The evidence presented at hearing exposes the intricate, behind-the-scenes
dealings of the Duke-affiliated companies by which they gained the support of selected

customers for their post-MDP pricing proposals and have held that support through the

'* OCC Memorandum Contra Motions for Protective Orders at 11-12 (March 13, 2007).
71d. a1 9.

® OCC Remand Ex. 2(A} at 4 {Hixon).
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proceedings on remand. The OCC presents its case through documents, but also through
the words of employees and past employees of the Duke-affiliated companies. As an
example, two agreements featured in this case are between Cognis (a party and an

- industrial customer of Duke Energy Ohio) and Cinergy Corp. (an existing Duke-affiliated
~ company that is not qualified to provide competitive retail electric service in the area
served by Duke Energy Ohig). In its Motion for Protection, Cinergy Corp.
euphemistically refers to the agreements as “economic development assistance.”” The
testimony of Gregory Ficke, president of Duke Energy Ohio (then the Cincinnati Gas &
Electric Company) and vice president of Cinergy Corp. at the time of the Post-MDP
Service Case, is contained in the record.”

Q. Now, these documents, why were these documents entered
into, [Exhibit] 15 and 167

A. Well, 1 think from our standpoint the company, Cognis,
agreed to support the stipulation and later our application
for rehearing,
The issue, therefore, is one of revealing the totality of the settlement reached
between the Duke-affiliated companies (at the time, the Cinergy-affiliated companies) in
the Post-MDP Service Case as well as revealing the continuing effect of the overall

settlement on the Post-MDP Remand Case. The public should have access to the

information,

** Cinergy Motion for Protection at 5.

* OCC Remand Ex. 9 at 73. The positions held by Mr. Ficke were examined at his deposstion ¢id. at 12).
Exhibits 15 and 16 in the deposition were also attached to the testimony of Ms. Hixon. See OCC Remand
Ex. 2(A}), Amtachments Sand I |.
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I1l. PROCEDURAL HISTORY OF THE CASES
On January 10, 2003, the Company filed an application (*January 2003

1) containing proposals lo pravide a market-based standard service offer and

Application
to establish an alternative compelitive bidding process for the period afier the market
development pericd for non-residential customers.” Numerous parties and the
Commission’s staff (“Statf”} filed comments on the Company’s proposals in March and
April 2003,

On December 9, 2003, the Commission issued an entry thal stated:

As the competitive retail market for electric generation has not
fully developed in the CG&E [naw Duke Energy Ohio] territory,
the Commission finds it advisable that CG&E file a rate
stabilization plan as part of these proceedings, for the
Commission’s consideration.?

The Eniry also set a procedural schedule.

On January 26, 2004, the Company filed another application (“January 2004
Application”). The January 2004 Application proposed that the Commission approve
either the approach contained in the January 2003 Application (the “competitive market
option,” or “CMO”) or a substitute pian (“ERRSP Plan”) for pricing generation service

that the Company submitted for approval in response to the Commission’s request on

December 9, 2003.%*

¥ The Jamuary 2003 Application initiated Case No. 03-93-EL-ATA.
2 ramuary 2003 Application at 1.
2 Entry at 5 (December 9, 2003).

* Ianvary 2004 Application at 8.



On March 22, 2004, the OCC moved to continue these cases until after the Staff
prepared a report on its investigation. Among other matters, the OCC was concerned that
discavery responses from Duke Energy Ohio stated that explanations of its applications
would be forthcoming only in pre-filed testimony. An entry was issued on April 7, 2004
that extended the procedural schedule a few weeks and set these cases for hearing on
May 17, 2004 and did not provide for a Staff report of investigation. Duke Energy Ohio
submitted pre-filed testimony on April 15, 2004 in which it described its “revised
ERRSP.” The PUCO Suaff filed testimony on April 22, 2004 and intervening parties,
including the OCC, filed testimony on May 6, 2004.

The hearing was delayed in connection with the filing of a stipulation in these
cases that described another plan of service (“Stipulation Plan™ as described in the
“Stipulation™ filed on May 19, 200425). Duke Energy Ohio, Staff, Dominion Retail,
Green Mountain Energy, FirstEnergy Solutions, and other parties (including several large
customers and membership organizations made up of large customers) executed the
Stipulation. The Ohio Marketers Group (“OMG,” consisting of MidAmerican Energy,
Suategic Energy, Constellation Power Source, Constellation NewEnergy and WPS
Energy Services), PSEG Energy Resources, the National Energy Marketers Association,
the OCC and the Ohio Manufacturers Association representing broad customer groups,®

and OPAE did not execute the Stipulation.

*The Stipulation was lates subminied and admitted as Joint Ex. 1.
* The Ohio Manufacturers Association stated in its Motion to Intervene that it is “the only statewide

association exchusively serving manufacturers. It has more than 2, 400 Ohio manufacturing companies as
members,” OMA Motion 1o Intervene at 2 (March 5, 2004).

10
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The parties who did not execute the Stipulation were permitted a very short period
during which they could inquire into the Stipulation by means of discovery. The OCC
sought copies of all side-agreements between Duke Energy Ohio and other parties in
these cases, and the Company refused to provide copies of such agreements. The first
wilness appeared at hearing on May 20, 2004 (based on pre-filed testimony not related to
the Stipulation). The OCC began the hearing on May 20, 2004 with an oral Motion to
Compel Discovery of side agreements. The Motion to Compel Discovery was denied. >’

Duke Energy Ohio filed supplemental testimony on May 20, 2004 in support of
the Stipulation, and Staff Wilness Cahaan submitted supporting testimony on May 24,
2004. The OCC and OMG submitted testimony in oppbsition to the Stipulation on May
26, 2004. The hearing resumed on May 26, 2004 (after two days in recess) for the
testimony of witnesses for Duke Energy Ohio, the OCC, the OMG, and one witness for
the Staff.

The Commission’s Order in the Post-MDP Service Case was issued on September
29, 2004, which approved the May 19, 2004 Stipulation with some conditions. Several
parties, inciuding Duke Energy Ohio and the OCC, filed applications for rehearing on
October 29, 2004, The Company asked the PUCO to cither i} approve its original CMO
proposal; i) approve the Stipulation, or iii) approve a new rate plan (*New Proposal™)
that was proposed for the first time in the Company’s Application for Rehearing.

In a November 23, 2004 Entry on Rehearing, the PUCO adopted (in principal
part) the New Proposal. The Commission ordered the Company to submit filings with
the Commtission before Duke Energy Ohio could place certain of the rate increases in the

New Proposal into effect.

7 Tr. Vol. Il a1 8, line 4 though 15 (2004).
11
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The OCC initiated its appeal on May 23, 2005. The Supreme Court of Ohio
issued its apinion on November 22, 2006. The Court held that the PUCO erred by failing
to praperly support modifications to post-MDP rates in the PUCO’s November Entry on
Rehearing and erred by failing to compel the disclosure of side agreements,”® and
remanded the case for additional consideration by the Commission.

On November 29, 2006, the Attorney Examiner issued an Entry in the above-
captioned cases that provided for a “hearing . . . to obtain the record evidence required by
the court,” and ordered that a prehearing conference be held on December 14, 2006.”
The above-captioned cases were consolidated (i.e. constituting the Post-MDP Remand
Case). A procedural Entry was issued on February 1, 2007 that, among other matters, set
a cut-off date for discovery and a hearing date for March |9, 2007.

On February 2, 2007, the Post-MDP Remand Case was sel for hearing in two
phases, the first of which would address the framework for post-MDP rates and the
second of which would address various matters regarding the level of rates. The hearing
on the first phase was conducted in three days, beginning on March 19, 2007. A briefing

schedule was set at the conclusion of the first phase of the hearings.*

% Ohio Consumers’ Counsel v. Public Util. Comm., 111 Ohio St.3d 300, 2006-Ohio-3789 at §95
(*Consumers ' Counsel 2006™),

 Entry 3, J(7) (November 29, 2006).

* The second phase of the hearings began on April. 10, 2007, The substance of the second phase will be
addressed in a subsequent brief.

12
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A. The Pricing of the Post-MD?P Standard Service Offer
Lacks a Reasonable Basis, and Resulis In Unreasonably
Priced Retail Electric Service for Customers,
{. Overview
Duke Energy Ohio's current standard service offer generation rates are neither
firmly based on accounting costs, as they would be under fraditional electric utility
ratemaking, nor are they based on prices determined in actual markets.”? Rather, the
standard service offers are composed of a variety of components having different bases.
Some components are based on dated historical accounting costs, others are based on
accounting costs of services currently acquired by Duke in the market place, and yet
others are poorly-defined, partly duplicative and quantitatively uncertain estimates of
costs or risks allegedly borne by Duke Energy Ohin.? As stated by OCC Witness Talbot,
“[t]his confusion allows the Company’s proposals to avoid thorough scrutiny.™
The Commisston should only approve standard service offer rates that, in the
absence of true market pricing, move to rates whose bases can be checked and monitored
by the PUCO rather than being based on Duke Energy Ohio’s desires. The objective
should be to approve a good proxy for market-based rates based upon measurable and

verifiable costs.* Duke Energy Ohio pays lip service to this principle, and offered the

speculations and oscillating presentations by Duke Energy Ohio Witness Rose both in

3 OCC Remand Ex. 1 at 3-4, 6 (Talbot).
214, at 4-6,
B 1d. ae 55.

H1d. a1 6. OCC Witness Talbot testified that rate components should “meet{ ] the double standerd of
reflecting measurable accounting costs and verifiable costs.” Id. at47,

i3
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2004 and in the 2007 hearing as the lﬁéa;ure of the market.** The Commission’s best
alternative -- and the direction thai the Commission seems to have begun in the Post-
MDP Service Case™ -- is 10 devise better defined and more tightly constructed cost-based
rates that would provide a reasonable proxy for market-based rates.

Considering the limited amount of time (about twenty months) covered by the
current proceeding regarding standard service offer rates, it may be more practical for the
Commission to tighten-up the cost basis of the current standard service offer than io
institute a process that depends more fully on observed market prices.” In making this
observation, the QCC is in no way presaging its recommendations for the period
beginning in 2009, when different considerations may apply. With a longer period upon
which to formulate and implement a post-MDP pricing plan, more options exist for
38

determining prices for Duke Energy Ohio’s standard service offer peneration service.

2. The Commission should focus on the capacity charges
in Duke Energy Ohio’s standard service offer rates.

a. The standard service offer charges related to
capacity are duplicative and not based apon
measurable and verifiable costs.

The Commission should consider the reasonableness of Duke Energy Ohio's

standard service offer rates with regard to the relationship between the components

¥ See the later discussion regarding the unreliability and variability of the CMO pricing presented by
Company Witness Rose.

* OCC Remand Ex. 1 at 6 and 70 {Taibot).

" During the hearing, OCC Witness Talbot discussed the immediate-term tightening of the cost basis for
the 2007-2008 period, as well as how the Commission’s options expand for a later time period. Tr. Vol. Hl
at 56-57 (2007) ( Talbot).

T

14
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proposed by the Company. As stated by OCC Witness Talbot, “{tJhere should be no
overlap or duplication of items and the components should work together to achieve
standard service offer rates that provide for reasonably priced service and meet the three
standards of rate stability for customers, financial stability for the company, and
encouragement of competition.™ The plan proposed by Duke Energy Ohio in its
Application for Rehearing provides for duplicative capacity charges, and therefore does
not provide for reasonably priced generation service for the Company’s customers.

The duplication of capacity charges is exhibited by qualitative responses to the
OCC’s inquiries regarding the support for capacity-related charges in the Company’s
standard service offer rates. The Company states that “fl]ittle g and the IMF [i.c. the
Infrastructure Maintenance Fund] represent compensation for the Company’s existing
capacity.™ The Company also states that “[t]he RSC is the Company charge for
providing a stable market price over a prolonged period of time.”! OCC Witness Taibot
concluded that “the basis for the IMF charge seems to be similar, if not identical, to that
of the RSC charge.™? Mr. Talbot stated that “ft]here appears to be over-charging for

existing capacity to the extent that little g and the RSC and the IMF are all recovering the

* OCC Remand Ex. ] at |7 (Talbot).
# 1d., NHT Attachment 6 (quoted and unalyzed in QCC Remand Ex. | at 42) (emphasis added) (Taibot).
' Id., NHT Artachment 12 {quoted and analyzed in OCC Remand Ex. 1 at 53) (Talbot).

2 OCC Remand Ex. § at 38 (Talbot).

15



01730

costs or risks of existing capacity™ and that “[t]here is no assurance that these charges
are not duplicative.™"

OCC Witness Talbot shared his insights regarding the proper compensation for
capacity. He noted the Company’s response that the percentage of energy not used by
standard service offer customers from capacity supposedly “committed” to these
customers, and paid for by these customers, was “approximately 11%"” in 2006.* There
was no credit back 1o standard service offer customers for this period.* Some sharing of
the costs for the capacity would be required before Duke Energy Ohio’s standard service
offer components could be considered cost-based (i.e. on Company’s costs). The
Comimission previously stated that it was “convinced that CG&E may be recovering
some percentage of these costs through off-system sales” when it permitted only a
portion of AAC charges from the Stipulation to be charged 10 standard service offer

c:usmrnf:rs."‘w

Another basic problem with capacity costs is plainly stated by QCC
Witness Talbot: “There is no justification for the IMF on the record.”® A sound system
of basing standard service offer rates on measurable and verifiabie costs would provide

credits to customers for sales to customers not on the Company’s standard service offer

rates and would eliminate the IMF charge,

#1d. at 42,

“1d

“1d. at 43 (citing NHT Attachment 4, a response to OCC Interrogatory R1 140(k)}.
“1d. at43.

7 Ordey at 3 {September 29, 2004),

2 OCC Remand Ex. 1 at 48 (Talbot).

16
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Revenues for the use of capacity that is paid for by standard service offer
customers should be netted against the cost of that capacity, and the IMF charge should
be eliminated.

b. The System Reliability Tracker is the sole
successor to the Reserve Margin portion of the
Annually Adjusted Component in the Stipulation
Plan.

In assessing Duke Energy Ohio’s standard service offer pricing components, the
prize for vagueness, ambigpity, and duplication of charges surely must go to the IMF
charge that has no basis or support from the testimony regarding the Stipulation Plan or
any other testimony.'“J According ta Duke Energy Ohio, the IMF’s ancestry is clear -- it
is one of two successor charges to the Reserve Margin portion in the original “annually
adjusted component” charge in the earlier Stipulation Plan that was the subject of the
Commission's hearing in May 2004.*” The claim conflicts with the Company’s response
to the OCC’s discovery {previously cited) that the IMF, together with “little g”
compensate the Company for existing capac::ity.51 The ancestry claimed by Duke Energy
Ohio for the IMF is incorrect: the sale successor to the charge for the Reserve Margin
under the Stipulation Plan is the System Reliability Tracker (“SRT").

The purported basis of the Company's argument in support of its New Proposal is

shown in Attachment JPS-SS1 to the testimony of Company Witness Steffen.” The

¥ 1d, ac 48,

% Company Remand Ex. 3 at 26 (“The IMF was previously embedded in the reserve margin component of
the Stipulated AAC price of $52,898,560.) (Steffen).

' OCC Remand Ex. 1, NHT Attachment 6 (quoted and analyzed in OCC Remand Ex. 1 at 42) (Taibot).

52 Company Remand Ex._ 3, Attachment JPS-SS! {Steffen).

17
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lower arrow in that one-page attachment asserts a connection between the Reserve
Margin component ($52,898,560) from the Stipulation Plan to the SRT ($15,000,000)
and [MF ($30,080.000). Since the SRT and IMF charges together amount to
$45.080,000, according to Witness Steffen’s Attachment JPS-SS1, an amount less than
the $52,898,560 from the Stipulation Plan, Witness Steffen argues that there is no
evidentiary problem regarding the basis of the SRT and IMF charges.” According to
Company Witness Steffen: “Attachments JPS-2 through JPS-7 included in my Direct
Testimony and included as Attachments to the Stipulation presented the supporting
pricing calculations.™*

This Company’s argument is disingenuous. Important to the correct
understanding of the charges contained in the Stipulation Plan and the New Proposal is
the fact that the Reserve Margin component that resulted from the Stipulation was itself
an estimate that tumed out to be many times the amount actually needed to provide for a
reserve margin. The addition of the IMF charge by the New Proposal to the original
Teserve margin estimate would far exceed the $52,898,560 Reserve Margin estimate that
was contained in the Steffen testimony prefiled on April 15, 2004 and subsequently used

to support the Stipulation Plan.*

** Company Remand Ex. 3 a1 26-27 (Steffen). Coinpany Witness Steffen concluded that the “evidence of
record from the May Hearing fully supported the Stipulation and consequently the Alternative fi.e. New]
Proposal.” Id. at 30.

% Company Remand Ex. 3 a1 20 (Steffen).

% Company Ex. 11, Atachment JPS-7 (Steffen).

18
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The support for the Reserve Margin figures, as described in Mr. Steffen's
Attachment JPS-7 from the Post-MDP Service Case,™ is deceptively simple. The
Reserve Margin calculation was obtained by multiplying 826.54 megawatts (826,540
kilowatts}, which was 17 percent of the Company's projected peak megawatts for 2003,
by $64 per kilowatt-year, which was the annualized cost of a new peaking unit using
Electric Power Research Institwte Technical Assessment Guide (EPRI-TAG) estimates.™
The obvious flaw in this calculation is that the Midwest [SQ/ ECAR/ ReliabilityFirst
region had (and still has) excess capacity over and above the 17 percent required reserve
rnargin.ss Company testimony in 2004 confirmed this fact.® Not surprisingly, this
excess capacity resulted in market prices for capacity that were far below the cost of
building new generating capacity thai provided the underiying basis for the Company’s
calculations. Thus, when the Company substituted the costs of acquiring existing
capacity in the regional generation market - as reflected in the SRT that was based upon
estimated costs of acquiring capacity for the year ahead -- the charge dropped by 72
percent from $52,898,560 to $15,000,000 as shown in Company Witness Steffen's

Attachment JPS-S81.%° Even this much-reduced estimate proved 1o be an over-estimate,

* Id.; see also Joint Ex. 1, Attachment JPS-7.

7 Company Ex. 11, Attachment JPS-7 (Steffen) (reviewed by OCC Witness Talbot, OCC Remand Ex. 1 at
32).

8 OCC Ex. | at 56-57 and Tr. Vol. I at 66-67 (2007) (Talbot) {(“adequate capacity or more than
adequate™). The 17 percent required reserve margin was subsequently reduced to 15 pereent, OCC
Remand Ex. | at 31 {Talbot).

* Company Ex. 7 at 33, lines 17-20 (Rose).

* See also, OCC Remmand Ex. | at 46-48 (Talbot).
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with the result that the SRT charge was initially too high and was subject to a true-up in
favor of consumers that resulted in a negative SRT charge at the end of 2006.

It is clcar, then, that the Reserve Margin charge was inappropriately based on the.
cost of building new peaking units at a time when there wﬁs abundant spare capacity in
the region that was available at much lower prices.®! But what is aiso clear is that the
SRT is the sole successor to the Reserve Margin component; it is the SRT that is the
charge for lining up reserve capacity.* The total of the charges for the SRT and the IMF
only fit within the amount of the Company’s Reserve Margin estimate under the
Stipulation because costs for the SRT turned out to be much less than the estimates
contained in Company Witness Steffen’s testimony in support of the Stipulation.63 As
stated by OCC Witness Talbot;

[t is incorrect 10 say that, between the Stipulation and the current
standard service offer, "these underlying costs were merely
reduced, repositioned, made avoidable or carved out into the IMF
and SRT charges." (Mr. Steffen, Second Supplemental Testimony
at page 30) In fact, the IMF is a brand new charge.®
The IMF is a new charge from the New Proposal, one that denies customers the benefit of

reduced prices that should result from actual tracking of Duke Energy Ohio’s reserve

margin costs.

) [d, at 46.
*21d. ar 48.
g,

“1d, a1 48 (Talbot), quoting Company Remand Ex. 3.
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c Neither risk, opportunity cost, nor reliability
explanations support the IMF charge, and
duplicative charges resulted.

The evidence demonstrates that the IMF comes from thin air, as if the Company
was looking for a filler -- i.e., a new charge to add to the SRT to bring it into approximate
initial equality with the old Reserve Margin estimate. The Company’s justification for
the IMF charge was also stated as follows: “{1t] is compensation for its opportunity cost
associated with committing its assets at first call to MBSSO load."*® As OCC Witness
Talbot explains, Duke Energy Ohio’s arguments in support for such a charge are couched
in termns of three concepts -- risk, reliability and opportunity cost -- that the Company
misapplies.*®

Regarding “risk,” the Company's claim that the standard service offer adds to its
level of risk is not substantiated. As QCC Witness Talbot pointed out:

The Company cannot show what level of risk it is taking on. {1}t

cannot even claim that it is taking on any net risk at all and on the

face of it[, the] [sic] standard service offer reduces risk. And the

Company has not justified its-ciaims in terms of any quantitative

risk analysis.”"
More fundamentally, Mr. Talbot points out that the Company has completely misused the
concept of risk. In financial parlance, risk results from having an open or uncovered
position in the market, either as buyer or seller. Absent the standard service offer, the

Company would be selling the electricity from its generating units into the competitive

market, but with the standard service offer it has a relatively assured market for the

% DE-Ohio's response to OCC-INT-04-RI67, made part of the presentation by OCC Witness Talbot. OCC
Remand Ex. 1, Atachment NHT-S.

* QCC Rernand Ex. 1 at 37-42 (Talbot).

7 1d. at 39 {Talbat).
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output of its generating plants and therefore has a less exposed position -- i.e., one with
reduced risk.*®

The second concept on which the Company bases its claim for the IMF is
opportunity cost. The evidentiary basis for the Company’s claim in this area is non-
existent. The Company has not performed any opportunity cost analysis,” fet alone
submitted such an analysis to the Commission for its review and the review of
intervening parhes.

The third concept misapplied by the Company is “reliability.” The SRT has that
specific function, providing for the acquisition of capacity corresponling to a reserve
margin over expected peak demand.™ The definition of the risks or costs for which the
IMF is supposed to compensate the Company suffers from a serious problem: the IMF
duplicates costs and compensates for risks that are covered by other components of Duke
Energy Ohio's standard service offer. These components are those that relate to capacity,
the SRT, the RSC, and also "little g." As noted above, the SRT is, by definition, a tracker
that compensates the Company for acquiring a 15 percent reserve margin over and above
predicted peak demand for the year ahead. Surely this is adequate for the purpose of

assuring system reliability, and nothing more should be claimed for achieving this

" 1d. at 38, 41, and 53 {Talbot). Regarding the testimony of Company Witness Steffen, Mr. Talbot stated
that “Mr. Steffen does not provide a balanced assessment in which, absent the assurance of sales to
standard service offer consumers, the Company would also be subject to ‘price volatility in the energy and
capacity markets."™ [d. at 41 {quoting Steffen’s Second Supplemental Testimeny at 27, Company Remand
Ex. 3 at 27). M. Talbot also states that the testimony of Company Witness Meyer suffers from the same
misrepresentation of the risk situation. 1d. at 39 (referring to Company Remand Ex. 1 at9).

% OCC Remand Ex. | at 39 and 42, citing DE-Ohio's respense to OCC [nterrogatory R1 £40 (“The
Company has not performed snch a calculation,” OCC Remand Ex. 1, NHT Attachment 4).

® See, e.g., OCC Remand Ex. | at 41 (Talbot),
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purpose. The SRT is the sole successor to the Reserve Margin component under the
Stipulation Plan,

It cannot be emphasized enough that the Company's claim that the [MF is
included within the overall amount earlier claimed under the Reserve Margin portion of
the provider of last resort charge contained in the Stipulation is erroneous. As shown in
Company Witness Steffen’s Testimony, Attachment JPS-SS1, the level of the IMF was
set at 4 percent of "little g.""' That percentage is only applicable to 2005-2006; in 2007
the percentage increases to 6 percent, which increases the Company's revenue from this
charge from approximately $30 million (as shown in the attachment) to $45 milfion.”
Tagether, with the estimated $15 miilion for the SRT, this increases the total of the two
new charges to $60 million that customers would pay.” Such coilections by the
Company would be larger than the $52,898,560 claimed under the Reserve Margin
component despite the significant reductions in the Reserve Margin estimate from that
stated in Company testimony regarding the SRT in the Stipuiation Plan. The Company
proposes to increase the IMF to 9 percent of "little g" in 2008, which would increase the
revenue from this charge to approximately $67,500,000.” The resuiting revenue figure
provides further evidence that the IMF is not only a new charge not contemplated by the
Stipulation Plan, but is 2 major source of an increasing level for standard service offer

charges that customers would pay.

! Company Remand Ex, 3 (Steffen),
™ OCC Remand Ex. 1 at 48 {Tajbot),
" 1d

™ That is, cach additional percentage of “little g would collect approximately $7.5 million.
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Turning to the RSC, according to the Company: “The RSC is the Company
charge for providing a stable market price over a prolonged period of time,””® This
purpose is also the basis upon which Duke Energy Ohio attempts to suppott the IMF,
which is supposed to be compensation for the dedication of assets to standard service
offer service. 1f the RSC had legitimacy at any point, it was for ratemaking purposes by
being a component of legacy generation costs in "little g"; i.e. it was fifteen percent of
"little g" and was based upon historical accounting costs as determined in the Company’s
last rate case that included generation costs.”® The IMF lacks any claim to legitimacy,
and is for some unexplained reason expressed as an additional percentage of "little g” that
increases over time without any lineage from these legacy generation costs. "Little g"
itself, which includes a rate of return on generation rate base, implicitly compensates the
Company for some degree of risk related to generation assets.

The proposed charges for the IMF have not been properly supported by Duke
Energy Ohio, and are unreasonable. Analysis of the IMF -- on a stand-alone basis and
even more so in combination with the RSC, the SRT, and "little g" -- reveals that the IMF
has no reasonable basis or rationale,

The IMF is, as conjectured by the Supreme Coust of Ohio, “some type of
surcharge and-not a cost component.” Consumers’ Counsel 2006 at §30. The IMF

should be removed from the Company's standard service offer charges.

™ OCC Remand Ex, |, NHT Attachmeat 12 (Company Response to OCC-INT-04-K162(a)).

" The alleged historical basis of the RSC is, or was, that it was a component of “little g,” namely 4 portion
of the geveration charge approved by the Commission in the Company's last rate case. The difference
between the 15 percent of "little g" recovered through the RSC and the remaining 85 percent is that the
former portion was made non-bypassable by a percentage of customers. OCC Remand Ex. 2(A) at 53,
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3. The Commission should ensure reasonably priced
standard service offer rates based upon verification of
all costs.
These cases feature, for the first time, a review of Duke Energy Ohio’s proposed

AAC charge. The Commission has already moved the Company's standard service offer
in the direction of a cost-based proxy for market prices as it has approved the Company's
SRT and FPP pricing components, which are based upon costs actually incurred by the
Company to acquire goods or services in the marketplace.”” The Commission should
tighten its review over these components,” and shonld also take this step regarding its
review of the AAC in order to formulate a measurable and verifiable cost-based proxy for
market-based rates.”” The Commission should take the next logical step in its review
process and exclude all elements where producers do not recover costs until they sell

products or services.™® This subject will be revisited by the OCC in light of testimony in

the second phase of this proceeding,*'

7 OCC Remand Ex. 1 at 6 (Talbat).

™ OCC Witness Talbot testified that “Duke Energy Ohio has too much latitude in making decisions
regarding the setting of its FPP charges” (OCC Remand Ex. 1 at 235} and echoed the concern that “* DE-
Ohio continues to purchase fuel and emission allowances in a mapner that is nconsistent with best industry
practices among regulated utilities.” Id. at 27 (quoting the Auditor).

™14,

# Id. at 33 {Talbot).

* Exclusion of the “CWIP™ portion of the AAC ealculation is the subject of testimony OCC Witness

Talbot Id. The exclusion of CWIP is also addressed in the prefiled testimony of OCC Witness Haugh that
will be further discussed in the OCC's post-hearing brief for phase II of the case on remand.
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4. Duke Energy Ohio compared its standard service offer
rates to the fiction first created as the Company’s
Competitive Market Option.

a. Duke Energy Ohio’s CMO has been shown to be
useless as a basis for comparison for other
standard service offer proposals.

The Company, through Witness Rose, presented a range of estimates for market
prices based on a variety of different assumptions.® As pointed out by OCC Witness
Tatbot in both 2004 and 2007, the prices presented by Mr. Rose are speculative, have
changed based upon the changing needs of Duke Energy Chio’s litigation position, and
present such a wide range of prices that the testimony does not provide a useful
benchimark from which the Commission can judge a reasonable standard service offer.”

Duke Energy Ohio'’s comparisons to its CMO creation should not be mistaken as
comparisons to the “market.,” The market indices that Duke Energy Ohio uses are not
reliable measures of a market price and the adjustments that the Company uses to the
market in&ices are duplicative, imprecise, and in some cases do not represent costs or
risks that the market-based standard service offer provider would face.®* The
Commission shouid not rely upon such a questionable and unverifiable approach as the
measure of whether Duke Energy Ohio’s New Proposal provides rates that are

comparable to the market. Furthermore, the Commission should recall from testimony in

the 2004 hearing that Company Witness Rose made it abundantly clear that the pricing

¥ See, e.g., OCC Remand Ex. 1 at 68-69 (“The range of Mr. Rase’s ‘market’ prices was so large that the
pricing exercise lost all credibility.”) (Talbot).

¥ OCC Remand Ex. 1 at 67-69 (Talbat) (e.g. “complex, artificial, and imprecise™ and “it all depends upon
how you assess those factors” which "“was not a sound basis for determining electricity market prices in
2004 and it is not & sound basis today™).

id. 67,
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method was not designed to be a market-based standard service offer for small
customers.*

Following the subniission of the Stipulation, Duke Energy Ohio presented
downward adjustments to the CMO calculations in an attempt to demonstrate that one of
its rate proposals was not too low so as to be predatory when compared with market
rates.®® Duke Energy Ohio’s opportunistic manipulation of the CMO results to fit the
circumstances of the Company’s Stipulation proposal showed that the CMO “was
‘padded’ 5o as to be on the high side.”® OCC Witness Talbot testified that Duke Energy
Ohio Witness Rose’s “five major downward adjustments to his earlier estimates™
“totally undermine[d] the MBSSO0 edifice [Rose] created Jast year.”® As a result, Duke
Energy Ohio’s testimony regarding the CMQ is worthless regarding the comparison of
the New Proposal to “market” rates.’

b, Duke Energy Ohio’s market indices are not reliable
measures of market prices that are required by R.C.
4928.14.
Although Duke Energy Ohio Wiiness Rose attempted to justify Duke Energy

Ohio’s reliance upon indices to develop the CMO on the basis that “the index is a non-

% Tr. Vol. 1] at 59, lines 22-24 (2004).

% DCC Ex. 2 at 2 (Talbot Supplemental), referring to Company Ex. 8 {Rose Supplemental),

71d. at 3.

®1d. at 2.

#id a6

® 1d. (“[n]or should it be used * * * to create a competitive pricing benchmark against which to test the

reasonableness or ERRSP pricing™). also OCC Remand Ex. | at 69 {Talbot} (“not 2 sound basis for
determining electricity market prices™).
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utility source of information widely used by power suppliers,”

the market indices
selected by Duke Energy Ohio are not cuirently a reliable measure of market prices.
Witness Rose seemed to recognize that the indices are not yet reliable when he added to
his testimony that “the integrity of the market and market indices is being further
reinforced by more oversight at regional and federal levels.”™
Additionally, Witness Rose alleged that “the FERC staff has come out with a

view that the “into’ Cinergy indices that are being used and contemplated being used in
the CMO are in substantial compliance with FERC requirements.” Witness Rose noted
that the FERC Staff’s vicw was presented in Report on Natural Gas and Electricity
Prices Indices.® However, there is no specific reference to the “Into Cinergy” indices in
that report. Upon cross-examination, Witness Rose pointed to the following paragraph in
that report to support his assettion:

Argus Energy Intelligence, ICE, Io, NGI and Platts [should] be

deemed to be in substantial compliance with the standards of the

Policy Statement (a) on condition that they publish direct volume

and transaction number data on which index prices are calculated

(or indicate when no such data is available) and (b) on condition

that they affirm the Commission will, upon an appropriate request,

have access to relevant data in the event of an investigation of
possible false price reporting or manipuiation of prices.%

* Company Ex. 7 a1 34 (Rose).

% 1d. at 35.

* Tr. Vol N1 at 64, Ting 23 through 65 (2004),
*OCCEx T

% 1d. a1 60, referred 1o by Witness Rose (Tr. Vol. IT) at 144 (2004)).
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Therefore, the FERC Staff did not find that the “Into Cinergy” index in particular’® is in
compliance, but found that the ICE and the Platts index publishers (that Duke Energy
Ohio has proposed to rely on) may be in compliance under certain conditions.
As stated in the quote direcily above, the “substantial compliance” designation by

FERC Staff is dependent upon two conditions that have not yet been made by the
publishers and may not be made. In patticular, the FERC Staff noted in the paragraph
preceding the one quoted above:

[While Platts states that it is open to assisting the Commussion, it

also reserves the right not to comply with a request for disclosure.

This also does not meet the Policy Statement expectation that, in a

specific and targeted investigation of possible false reporting or

manipulation of market prices, price index publishers would

provide the Commussion access to the transaction data needed to

determine whether price reporters violated applicable rules or

statutes.”
Therefore, it appears that the index publishers may not be willing to meet the conditions
the Commission Staff stated that they must meet to be in “substantial compliance.”

Even more disconcerting about Duke Energy Ohio’s CMQO construct, the

Company relies upon forward index prices.” The FERC Staff made a very particular
comment regarding forward price reporting:

[T1he results clearly indicate that few companies report long-term

transactions to index developers; over 75 percent of respondents

indicated that they reported no forward fixed price natural gas or

electricity transactions to index developers. Staff assumes that few
long-term transactions are reported and the prices for such

% In fact some respondents to the surveys complained about “the need for index developers 1o provide
greater transparency in the development of their indices and additional information about reported
transactions, such as the level of market activity at specific trading points and how reported prices are used
in calculating their indices.” Id. at 1 7.

” Id at 59.

“ Company Ex. 7 at 7 (Rose).
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transactions reflected in index developers’ publications are based

upon a very small self-selected sample coupled with journalistic

judgment.™
This statement shows that the FERC Staff’'s view of forward price indices, such as those
Duke Energy Ohio relies upon in its CMO, is not favorable and that such indices would
not likety be relied upon by the FERC Staff to determine the appropriaieness of taniff
rates. For that reason, the CMQ, which relies on forward indices, is not appropriate and
the Commission should not rely upon it for comparison to proposed standard service
offer prices (or any other purpose). Additionally, as OCC Witness Talbot demonstrated,
forward prices vary drastically from year to year.'®

Under Company Witness Rose’s CMO construct, forward price indices are

adjusted by nine factors, six of which are not justified in principle and three of which
were not been properly developed.'” In the more recent hearing on remand from the
Supreme Court of Ohio, Company Witness Rose made no attempt to support his
questionable constructs. Instead, he stated that he made various new assumptions and
relied upon “updated parameters” that he does not describe or defend.'” The
Commission should lend no weight to the comparisons made by Duke Energy Ohio with
the CMO fiction that the Company has created.

The reasonable alternative to the Company’s artificial, CMO construct is to place

“[g]reater reliance on actual accounting costs -- rather than costs estimated from pricing

®OCC Ex. 11at 31,
™ OCC Ex. 1 at 18-19 {Talbot).
"' OCC Post-Hearing Merit Brief at 45-49 (June 22, 2004).

"2 Company Remand Ex. 2 at 12, lines 8-11 (Rose).
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theories and models --'tthat] can provide a relatively stable proxy for market prices.”'®
This is the direction that the Commission secms to have headed in its determinations
regarding Duke Encrgy Ohio’s standard service offer rates.'® This reasonable altemative
supports the elimination of the duplicative charges sought by Duke Energy Ohio in the
New Proposal that the Company proposed in its October Application for Rehearing.
B. The Agreements Entered Into by Duke Energy Ohio to Gain

Sapport for its New Proposal Reveal that the Company has

Exerted Market Power and is Not Providing Reasonably

Priced Retafl Electric Service.

1. Overview - its “AH in the {corporate] Family”

The supplemented record in these cases reveals the side agreements that Duke
Energy Ohio undertook to gain support for the Company's proposals for standard service
offer generation rates -- i.e., the proposal in the Stipuiation and also the proposal
contained in the Company's Application for Rehearing, The side agreements undermine
the reliance that can be placed upon the publicly stated support by a variety of parties for
the Company’s proposais, cast new light upon the near collapse of the competitive market
in areas served by Duke Energy Ohio, and raise other serious regulatory concerns.'™ The
Commission should address each of these issues so that post-MDP electric service is
provided in at reasonable prices.

The Commission should approve standard service offer rates that are reasonable

for all customers and move to cost-based rates, encourage the development of a

" OCC Remand Ex. } at 70 (Talbot).
'% 1d. at 70-7!; see also Entry on Rehearing a1 10 (Noveinber 23, 2004) (“not . . . cede this review”).

1% See, e.g., OCC Remand Ex. 2(A) at 56 (Hixon].
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competitive market for generation service, and mare closely scrutinize the activities of
Duke Energy Ohio. The Commission should ignore the support shown by parties to these
cases who have reached separate agreements with Duke Energy Ohio as the price for
their support for the Company’s proposals. These parties have arranged with the
Company to avoid parts of the standard service offer rates that they claim to support, and
do not represent the residential customers who would pay the rates. The rates proposed
by the Company, as stated above (based upon the supplemented record on remand), are
not reasonable and the Company has not satisfied its burden of proof regarding proposed
statdard service offer rates. The Commission should scrutinize the cost basis for Duke
Energy Ohio’s standard service offer rates as a reasonabie proxy for market-based rates,
and these rates should be bypassable in order to provide customers the opportunity to
choose between providers of competitive retail electric generation service.
2. The Company’s plan for standard QMce offer rates

lacks substantial support, and the stated support did

not result from serions bargaining.

a. Overview

In Consumers' Counsel 2006, the Supreme Court of Ohio agreed that “if CGRE

and one or more of the signatory pariies agreed to a side financial or some other
consideration to sign the stipulation, the information would be relevant to the
commission’s determination of whether all parties engaged in ‘sén'ous bargaining’” '®

under the three-prong test approved in Consumers ' Counsel v. Pub. Util. Comm. {1992),

64 Ohio St. 3d 123, 125. The overwhelming evidence in this case demonstrates that

' Consumers * Counsel 2006 at 84.
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many of the signatory parties were given side inducemenis lo settle, and the first prong of
the test for the reasonableness Bt‘a Stipulation was not met.

The supplemented record on remand provides behind-the-scenes information
regarding the means used by Duke Energy Ohio to gain support for its rate proposals, and
this supplemented record should be carefully considered in the Commission’s
deliberations. The side agréemenis between the Company and other parties shouid have
been revealed carlicr, pursuant o the Commission rule that “[a] written stipulation must
be signed by all of the partics joining therein, and must be filed with the commission and
served upon all parties to the proceeding.”™ Aside from the Stipulation that was filed
on May 19, 2004, the many agreements in which the Company and parties to the Post-
MDP Service Case agreed to support the Stipulation and the Company’s Application for

108

Rehearing were not properly filed or served. ~ This situation limited the scope of the

information that was available 1o the Commission in the Post-MDP Service Case.
The testimony of OCC Witness Hixon emphasizes an important connection
between the side agreements and the Post-MDP Service Case;

[T]he fundamental effect of the side agreements was to insulate
those large customers from the rate increases proposed in the
Stipulation filed in May 2004, the Aliemalive Proposal proposed in
Duke Energy Ohio’s October 2004 Application for Rehearing, and
the decision contained in the Commission’s November 2004 Eniry
on Rehearing, Pursuant to the side agreements, those Customer
Parties [i.e., parties or members of organizations that were parties}
supported Duke Energy Ohio’s proposals for post-MDP generation
pricing in this case. So rather than a plan for a post-MDP standard
service offer and/or competitive bidding process that varies from
the PUCQ’s rules “where there is substantial support from a

"7 Ohio Adm. Code 4901-1-30(B),

" The agreements are the main subject of testimony by OCC Wimess Hixon. See OCC Remand Ex. 2{A)
at11-73.
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number of interested stakeholders,” the result in this proceeding

was that Duke Energy Ohio’s proposals did not have substantial

support from customers who would pay all the rate increases in

Duke Energy Ohio's generation pricing plans.'™
As set forth in Ms. Hixon’s testimony, the bulk of the side agreements were part of three
sets that correspond in time to the Company’s Stipulation Plan in May 2004, the
Company’s Application for Rehearing that was submitted in the last days of October
2004, and the end of 2004 after standard service offer rates were approved.''?

b. Pre-PUCO Order Agreements

i. The Stipulation lacked snbstantial
support

OCC Witness Hixon described five side agreements bearing dates from May 19,
2004 to July 7, 2004, referred to in her testimony as “Pre-PUCO Order Agreements,”!"!
that involved customers who were parties to the Post-MDP Service Case or members of

12 The Customer Parties who were

organizations that were parties (“Customer Parties”).
involved in the side agreements were a number of hospitals (executed by OHA frial

counse! Richard Sites''?), industrial customer members of OEG (executed by OEG trial

"™ OCC Remand Ex. 2(A) at $8-59 (Hixan), quoting Obio Adm. Code 4901:1-35-02(C). The original text
contained “December 2004,” which was corrected on the stand. OCC Remand Ex. 2(B) (Hixon errata
sheet).

"% OCC Witness Hixon provided a summary table of the agreements, along with their dates. OCC Remand
Ex. 2(A), BEH Attachment 18.

"' 0CC Remand Ex. 2(A) at 11 (Hixon).
"2 14, The side agreements are attached to Ms. Hixon's testimony as BEH Attachments 2-6.

" OCC Remand Ex. 2(A), BEH Attachment 2 at 5 (Bate stamp 351),
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counsel David Boehm' M), [EU for the benefit ofMarathon and General Motors-{executed
by IEU trial counsel Samuel Randazzo' 15), Cognis,l-w and I'u':mg(::l‘.i 7

Each agreement contained nearly identical provisions stating that the OHA, OEG,
IEU, Cognis, and Kroger would “support a Stipulation filed by the Cincinnati Gas &
Electric Company . . . in case no. 03-93-EL- ATA [the Post-MDP Service Case].™'"® The
Stipulation proposed past-MDP pricing based upon a bypassable price to compare and a
noen-bypassable provider of last resort (“POLR") charge made up of a rate stabilization
charge (“RSC™) and the first of the proposed annually adjusted compenents (“*AACI™).""*
Each Pre-PUCO Order Agreement provided for the reimbursement to Customer Parties
of charges proposed by the Company in the Stipulation through the end of 2008 or non-

payment of such charges to Duke Energy Ohio,'*” and termination tied ta the outcome of

the Post-MDP Service Case.”' Some agreements also provided for reimbursement of

' 1d., BEH Attachment 3 at 6 (Bate stamp 332).
' 1d., BEH Anachment 4 at 6 (Bate starrp 346),
"8 1d., BEH Attachment 5.

""" 1d., BEH Attachment & The version contained in BEH Attachment & does not include the signarure of
Kroger trinl anomeéy Michael L. Kintd [d., BEH Attachment §at 7 However, Kroger Corporate Energy
Manager Deniy Georgh stated that the document, executed on Bate stamped page 1179, was executed by
Kroger. OCC Remand Ex. Fat I5 and 20 {George):

""" OCC Remand Ex. 2(A), BEH Anachment 2 at 3. 79; BEH Attachment 3 at 4, %6; BEH Anachment 4 at
4, ¥7: BEH Attachinent 5 at 2, §5; BEH Attachment 6 at 5, §8.

" Joint Ex. 1 at %3 and 48 (Stipulation). The annually adjusted component was redefined in the
Company’s Application for Rehearing,

' OCC Remand Ex. 2(A), BEH Attachment 2 at 2, §2 (RSCY. BEH Attachment 3 at 2.3, §la-1b {AACH,
RSC, and RTC, less if served by non-gifiliated CRES);, BEH Atachment 4 at 2-3, §1 {AACI, RSC, RTC; :
less if served by non-affiliated CRES); BEH Antachment 5 at 2, first 92 {AA€ )y BEH Anachment 6 at 3-4,
192-3 {AAC and non-payment of RSC 10 Duke Energy Ohio).~

2! 1d. at 14 and [7 (Hixon). See also, BEH Attachment 2 at 3, §B: BEH Attachment 3 ar 5, §B: BEH
Attachment 4 at 4, JA; BEH Anachment 5 at 2, ®B; BEH Anachment 6 at 6, §B.
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non-bypassable regulatory transition charges that were set in the electric transition plan
(“ETP") case for the Company.'** The side agreement with the hospitals provided for a
$50,600 payment to the Ohio Hospital Association,'® and the side agreement with [EU
provided for a $100,000 payment to {EU for “legal services.”'?*

The supplemented record also reveals that the City of Cincinnati (“City™) -- an
intervenor in the Post-MDP Service Case that withdrew from the cases on July 13, 2004
without filing a brief -- entered into an agreement with Duke Energy Ohio (the “City
Apreement’). The side agreement, executed on June 14, 2004 by CG&E attorney John
Finnigan and City Manager Valerie Lemmie, provided the City with $1 million and
required the City to withdraw from the Post-MDP Service Case.'"™ The City did not file
an initial brief by the June 22, 2004 deadline, and did not file a reply brief by the July 6,
2004 deadline -~ and the Cily did, in fact, withdraw from the Post-MDP Service Case.

The PUCO should find that the Pre-PUCO Order Agreements significantly reduce
the importance of stated support for the Company’s Stipulation proposal to replace post-
MDP pricing according to the Commission’s rules under Ohio Adm. Code 490]:1-35-

02(C)."** The Stipulation was executed and supported by the Company and the PUCO

“ [d., BEH Amachment 3 at 2-3, §1a-1b; BEH Anachment 4 at 2-3, {i.
'2 14, BEH Artachment 2 at 2, %4

"** )d.. BEH Anachment 4 at 3, second 93. It is unfathomabie that these terms for payments to parties that
supported Duke Energy Ohio's proposals would be protected from the public record for these cases.
(4

" OCC Remand Ex. 6 at %4,

% OCC Remand Ex. 2{A) at 58 (Hixon) ("substantia support from a number of interested stakeholders™).
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Staff as well as the OHA, OEG (including AK Steel'?’), [EU, Cognis, and Kroger,'”
Also supporting the Stipulation were People Working Cooperatively und Communities
United for Action'?” who were interested in the contracts for weatherization and encrgy
assistance that were extended as part of the Stipulation,'”® Other supporting parties were
markeiers Dominion Retail and Green Mountain Energy whose support appears to have
been tied to billing credits included in the Stipulation that were {ater eliminated (along
with the marketer support) by the Company’s New Proposal.”’ ! Parties that did not sign
the Stipulation were the OCC, the Ohio Partners for Affordable Energy, the Ohio
Manufacturers Association, the Ohio Marketers Group (comprised of Constellation
NewEnergy, Inc., MidAmerican Encrgy, Strategic Energy, and WPS Energy Services),
Constellation Power Source, PSEG Energy Resources & Trade, and the National Energy
Marketers Association. The support for the Stipulation relied upon by the Commission,
as the Stipulation was adjusted by the November Entry on Rehearing, is reduced to the
PUCO $taff, two community organizations, and FirstEnergy Solutions (an affiliate of a

fellow electric utility) when Customer Parties that entered into side agreements are

7 AK Steekis one of the OEG members with whom a Pre-PUCO Order Agreement was executed. [d.,
BEH Attachment § at I.

"* Joint Ex. | at 26-30 (Stipulaticn).
"** Peaple Working Cooperatively and Communities United for Action.

% foint Ex. ] at 18, 716,

P! Gee Post-MDP Service Case, Green Mountain Memorandum in Response to CG&E Application for
Rehearing (November 8, 2004) and Dominton Retail Memorandum in Response to CG&E Appiication for
Rehearing (November §, 2004).
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excluded. Such support does not constitute “substantial support from a number of
interested stakeholders” that might support waiver from the post-MDP pricing rules.'*

ii. The Duke-affiliated companies acted together to
settle the Post-MDP Service Case.

Duke Energy Ohio and two of its affiliated companies entered into the Pre-PUCO
Order Agreements and the City Agreement with the Customer Parties. Duke Energy
Ohio (formerly CG&E) was a named party in the City Agreement. Cinergy Corp. was a
named party in the agreements with [EU!* :ind Cognis.”** Duke Energy Retail Sales
{“DERS™), formerly known as Cinergy Retail Sales (“CRS™), was a named party in the
agreements with the hospitals, the OEG industrial customers, and Kroger. The Duke-
affiliated contpanies (formerly the Cinergy-affiliated companies) used affiliates of Duke
Energy Oﬁio to accomplish the side deals that obtained support for the Company’s
pricing proposals. The three Duke-affiliated companies that were involved in the side
deals did not act independently of one another in 2004, and they continued to operate
with a single management directive thereafter (including during the course of the Post-
MDP Remand Case).'*

The natures of the three Duke-affiliated companies that entered into agreements
with Customer Parties should be understood to interpret the side agreements. Duke

Energy Chio, formerly the Cincinnati Gas and Electric Company, is the applicant in these

'* Ohio Adm. Code 4901:1-35-02(C).

" OCC Remand Ex. X(A), BEH Attachment 4 at 1.

" 1d., BEH Attachment 5 at 1.

'** The pleadings in these proceedings bear witness to the identical voice used by the Duke-affiliated

companies. A more expansive discussion of the topic can be found in the pleadings. See, eg., OCC
Memorandum Contra Motion in Limine at [6-[8 (February [3, 1007).
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cases and had the rights and obligations afforded electric distribution utilities in Ohio. It
owns generating plants. Duke Energy Ohio employs workers ta run its operating

116

company functions such as generating plants.  However, its professionat and

administrative services are provided by employees of an affiliated service corporation

"1y that also provides professional services to a wide range of Duke-

(“Shared Services'
affiliated companies. The corporate titles for executive and other positions at Duke
Energy Ohio and its affiliated companies, including the president of Duke Energy Ohio,
are held by Shared Services employees-.-”s.;' |

DERS, referred to in the side agreements by the pre-merger name of Cinergy
Retail Sales (and ofteniiiﬁes referred to in agreements as Cinergy, which should not be
confused with Cinergy Corp.), is one of the Duke-affiliated companies that also uses the
professional services provided by Shared Services.”® DERS was organized in 2003 but

was not certified as a competitive retail electric service (“CRES”) provider in Ohio until

October 7, 2004, approximately five months afler the first of the Pre-PUCO Order

1% OCC Remand Bx. 9 at 36 (Ficke).

! OCC Remand Ex. 8 a1 10 (Ziolkowski); OCC Remend Ex. 9 at 10-11 {Ficke); Company Remand Ex. 3
at 1 (Steffen).

"% See e.g. GCC Remand Ex. 9 at 11 (Ficke).
"** OMG Remand Ex. 4 at 30-31 {Whitlock).

¥ OCC Remand Ex. 2(A) at 12. See also {1 re Certification of Cinergy Retail Sales, Case No. 04-1323
EL-CRS (October 7, 2004) (Certificate 04-124(1) issued).
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Agreements were executed. DERS has no employees,'*' no revenue, and no
customers.'*? DERS lacks any indicia of a going concern. '’

Cinergy Corp. “operates” much like DERS utilizing employees of Shared
Services. Cinergy Corp., through a series of corporations, owns DERS.'* Duke Energy
Corporation is the parent of Cinergy Corp.'4 Cinergy Corp. is not qualified to conduct
CRES service in the area served by Duke Energy Ohio.

Three individuals within the Duke-affiliated companies figure prominently in
each of the Pre-PUCO Order Agreements. Each of the Pre-PUCO Order Agreements,
regardiess of which Duke-affiliate was named, was executed by Duke Energy Ohio
(formerly CG&E) trial counsel in his title within the Company:'*®

Paul A. Colbert, Senior Counsel

The Cincinnati Gas & Electric Company
155 East Broad Street, Columbus, Ohio 43215

4! OMG Remand Ex. 4 at 30 {Whitlock).

"2 OMG Remand Ex. 4 at 61(Whitlock). The information filed by DERS with the Commission in Case
No. 04-1323-EL-CRS provided financial statements for 2005, a period before Mr. Whitlock’s [nvelvement
with DERS, that shows no tevenues. OCC Remand Ex. 2(A), BEH Attachment 22.

! See, e.g., OMG Remand Ex. 4 at 29-33, 48-55. The president of DERS, Charles Whitlock, stated that
there is no person serving a custemer contact function for DERS (id. at 50). DERS does not have cnabling
(i.e. trading agreements). Id. at 34-55. The position of CEQ appears to be vacant. Id. at 29. In response to
a question about emplayees of the Duke-affiliated companies, Mr. Whitlock stated: “['ve got to be candid
with you, man, i barely know who 1 work for.” ld. at 49. Fipanciel statements for DERS taken from the
DERS filings at the PUCD list a few inter-corparate items and an expense line for “Option Premium
Expense” related 1o the agreements analyzed by OCC Witness Hixon. OCC Remand Ex. 2{A), Anachment
22; see also Company Remand Ex. 26, Statement [0 (negative taxable income).

¥ OMG Remand Ex. 4 at 19-20 (Whitlock).
43 OCC Remand Ex. 2{A) at 13 (Hixon).

146 6OC Remand Ex. 2(A), BEH Attachments 2-6.
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The person listed to receive notices for the Duke-affiliated companies in each agreement
is James B. Gainer, an attorney for Duke Energy Ohio in the Post-MDS Service Case.'"’
The president of CG&E, Gregory Ficke, was not only involved in broad-based
discussions with parties in the Post-MDP Service Case,' but also with the Pre-PUCO
Order Agreements. Mr. Ficke’s discussion of the May 2004 negotiating process is as
follows:'*?
Q. Were agresments of this type that dealt with support of the

[S)tipulation in 03-93 routinely brought to your attention?

Would you have seen those types of documents in this time

frame?

A. In this time frame, sure.

Q. So there were other agreements thal you saw, not just this
Ohio Hospital Association agreement[?]

A. Much like those that you showed me in you Exhibit No. 3
[same as OCC Remand Ex. 2(A), Attachment BEH 18).

Q. Did you see what’s marked as Exhibit 5 [same as OCC
Remand Ex. 2(A), Attachment BEH 2] or drafls of it before
this agreement was executed?

A I may have.

Q. So you were aware before the May agreements were
executed that there were negotiations for support of the
stipulation in 03-937

A. Yes.

"7 See, e.g., Company Memorandum Contra [EU Motion to Dismiss (March 13, 2003). Mr. Gainer was
apparently invelved in the negotiations. See, e.g., OCC Remand Ex. 7 at 21 (Ceorge)y The reference fo
“Cinergy” at the point that identifies Mr. Gainer in the agreements is apparently a generic name since the
named Cinergy alfiliate in the Pre-PUCO Order Agreements is Cinergy Corp. in the {EU and €ognis ¢
agreements and Cinergy Retail Services i agreements with the hospitals, OEG. and Krogen

" OCC Remand Ex. 9 at 22-23 (1-‘iéke).

' OCC Remand Ex. 9 at 26-27 (Ficke). When asked if 2 CG&E representative was involved in
negotiating agreements in the May time frame. Mr. Ficke responded: | was involved init.” [d at 36.
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Q. And were those negotiations that resulted in the agreements
such as that shown on Exhibit 5, were those part of a public
process that involved all the parties to the 03-93 case?

Al No.

M. Ficke was involved in the negotiations with Cognis.'”® He stated that he was “less
involved” in the agreement with Kroger,'' but Kroger’s Denis George remembers Mr.
Ficke’s presence at meetings.'*

OCC Witness Hixon provided an illustration that shows both the Company’s
involvement in the Pre-PUCQO Order Agrecments and the fact that these agreements were
actually part of a larger settlement of the Post-MDP Service Case that was not revealed
during that portion of these cases. Using documents provided in discovery by the OHA,
Ms. Hixon noted communications that involved Paul Colbert, James Gainer, and Gregory
Ficke that explicitly discussed a draft of a Pre-PUCO Order Agreement as containing
“OHA CG&E Settlement Terms.”"”’ OHA and CG&E negotiated a side agreement in the _
Post-MDP Service Case that used a supposedly independent affiliate of CG&E as a
named party.

The Pre-PUCO Order Agreements mix the business of the Duke-affiliated
comparnies in a manner that eliminates any notion that their operations related to the Post-

MDP Service Case werc separate and independent from one another, These agreements,

other than that involving Cognis, promise a direct supply relationship with Customer

19 1d. at 7780 (*1 reviewed drafis of the documents,” id at 77).
“'1d, a1 82 (Ficke).
Y2 OCC Ex:. 7 at 21-22 {George).

*TQOCC Remand Ex. 2(A) at 29 (Hixon) (referring to BEH Attachment 7).
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Parties. The OEG agreement with CRS and the IEU agreement with Cinergy Corp.
recognize that CRS and Cinergy Corp. were not qualified to provide the direct supply at

154

the time the agreements were executed, — and the IEU agreement merely states that

Cinergy Corp, would create an affiliated company to provide service.'> The Duke-
affiliated companies reached agreements with a single corporate directive, then used their
corporate entities- or the creation of corporate entities to carry out the common purpose.
Aside from the terms regarding support for the Stipulation (including payments to
the OHA and TEU as parties to the Post-MDP Service Case), many other terms relate to
business in which only Duke En&gy Oﬁio was involved. The ﬁgreemcnt with the
hospitals limits amendment of CG&E tariff charges regarding dual feeds prior to 2009,'%
The agreement with the OEG members provides that CG&E would propose that Rider
ClR be “based ui:on distribution net plant” in the Company’s “next distribution base rate .
' ca ;e.,,ls? The OEG agreement contains a provision concerning CG&E waiverof a

minimum stay provision in the Company’s tariff.'** The OEG, [EU, and Kroger .

agreements address earlier agreements in Case No. 99-1658-EL-ETP in which CG&E

1% OCC Remand Ex. 2(A), BEH Attachment 3 at 4, %4 (“Cinergy,” meaning CRS); BEH Attachment 4 at
4, 96 (“Cinergy,” meaning Cinergy Corp.).

' 1d., Attachment BEH 4 at 4. 6. DERS (formerly CRS) President Whitlock stated that CRS was the
corporation by which the Cinergy-affiliated compasies would engage in competitive markets. 1d. at 63
{Whitiock).

1% OCC Remand Ex. 2(A), Attachment 2 at 3, 96 (Hixon).
'*71d., Atiachment 3 at 4. §5 (Hixon).

™ 1d., Attachment BEH 3 at 4. 97. The provision not only invalves CG&E, but it would be illegal for the
Company 1o waive such a arilf provision. The Commisséon stated that a utility violates R.C. $905.35 when
1t waives provisions of tanfTs filed with the Commission. /n re Camplaint of Suburban Fuel Gas Against
Columbia Gas, PUCO Case No. 86-1747-GA-CSS, Order at 23 (August 4, 1987). R.C, 4905.32, 490333,
and 4905.35 do not permit the Company te waive its tariff provisions according to the utility’s desire to
gain support for its tariff filings.
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was the applicant.””® The Kroger agreement provides that the “Cinergy Operating
Compantes shall exercise their Extension | and Extension 2 options under the December
14, 2000 Confirmation Letter Agreement to seli generation supply to New Energy in
2006 and 2007 for resale to Kroger."'®® However, “Cinergy Operating Companics”
refers to CG&E and Public Service of Indiana’®' and did not involve CRS (which did not
exist at the time). The Kroger agreement also states that it meets the standard in the
Stipulation under which the Company propesed that the RSC would be bypassable, a test
that could only be administered under tariffs approved for Duke Energy Ohio under the
supervision of the Commission.'® The commitments in the Pre-PUCO Order
Agreements that involve Duke Energy Ohio again demonstrate that the Duke-affiliated
companics acted together to settle the Post-MDP Service Case.
iii. The stated support for the Company’s

proposals did not result from serious

bargaining,.

The support stated for the Company’s proposals, touted even in argument before
the Supreme Court of Ohio,'** was tainted by the Conipany’s incentives éxtended toa
few large customers in return for their support for Company proposals. The resuilts of the
OCC discovery in the Post-MDP Remand Case contirm the OCC’s impression of the

settlement discussions to which all parties were invited: nothing important was discussed,

' 0CC Remand Ex, 2{A), BEH Autachment 3 at 4, 98: BEH Attachment 4 at 4, 95, BEH Atlachment 6 at
5,10 (Hixon).

%" 1d., BEH Attachment 6 at 4, 74.
'* OCC Remand Ex. 7 at 17-19 and Deposition Ex. “A” (George).
' OCC Remand Ex. 2(A), BEH Attachment 6 at 5, 9.

™ Conswmers” Counsel 2006 at 185,
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and the Company made no significant movement from its early proposals because
representatives of large customers were engaged elsewhere in the real negotiations.

The revelations regarding the Companies concessions to a few large customers --
no doubt funded by the increases proposed for customers nat represented in the real
negotiations -- should alter the Commission’s approach to these cases and invigorate
negotiations that involve all parties. The OCC was not “left by the wayside . . . because
{its] interests {were] not negotiable,”""* but left because there were no meaningful
negotiations as long as the Company conducted negations in which it “purchased” its
support from a small number of customers.

c. Pre-Rehearing Agreements -

i The Stipulation lacked substantial
support.

The Commission’s evaluation of the terms of the Stipulation, largely in areas
outside the core scope of Duke Energy Ohio’s post-MDP pricing proposals for generation
service, changed the course of the Company’s plans and those of its fellow stipulating
parties. The Commission’s September 29, 2004 Order increased the percentage of
nonresidential shopping customers who could avoid the RSC'® in an environment where
switch rates were declining,'® adjusted provisions for the AACI charge (making it

depend on “legitimate expenses,™®” reduced the pass-through of costs because “CG&E

** Order, Concurring Opinion of Chairman Alan R. Schriber at | (September 29, 2004).
3 Qrdler at 19 (September 29, 2004).
% 1d. at 23.

7 14, at 32.
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may be recavering some percentage of these costs thraugh off-system sales,”'®® and left

1% eliminated a deferral that

undetermined the degree ta which it could be bypassed
would increase later distribution rates for residential customers,'’® prohibited a provision
in the Stipulation that would require “any consumers to waive their statutory POLR
rights,”* " and refused to “allow the RTC collection from residential consumers to be
extended beyond 2008.”'"* The main change to standard service offer pricing, therefore,
was refusal of the Commission to cede ongoing review of the Company’s claimed
capacity costs.'”

The Company protested the Commission’s oversight in Duke Energy Ohie’s
Application for Rehearing on October 29, 2004. Another round of secret negotiations of
side deals accompanied the Company’s protest, and the agreements included the
terminology contained within the Company’s New Proposal.!” OCC Witness Hixon
testified that both Gregory Ficke (president of CG&E at the time) and Timothy Duff (an
employee of Cinergy Services at the time) stated that the Commission’s adjustments to

the Stipulation led to the second round of secret negotiations and agreements.'™

'8 Id. See discussion of Talbot testimony in Section IV.A_2.a. of this brief referring to the Coinpany’s
response to OCC Interrogatory RI 140.

1.
7 1d. at 35.
1 Id.

"11d. at 36. However, the five percent reduction in residential rates past 2005 thet was contained in the
Stipulation was sliminated, providing CG&E with compensating revemue, Id.

' As argued above, such scrutiny is appropriate, and is supported by the results of Consumers * Counsel
2008.

™ OCC Remand Ex. 2(A) at 31-32 (Hixon).

1 d. at 32. OCC Remand Ex. 3 at 40 (F'mm.
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Ms. Hixon testified regarding five side agreemenis bearing dates from October
28, 2004 1o November 22, 2004, referred to in her testimony as “Pre-Rehearing

»176 that invalved the same Customer Parties as were involved in the Pre-

Agreements,
PUCO Order Agreements.'” Each agreement contained parallel provisions stating that
the OHA. OEG, [EU, Cognis, and Kroger would “support an Application for Rehearing
filed by the Cincinnati Gas & Electric Company . . . seeking to restore the Stipulation,
without modification. . . . or . . . approval, without modification of the alternative
proposal made by the Cincinnati {GJas & Electric Company in its application for
rehearing, in Case No_ 03-93-EL-ATA [the Post-MDP Service Case).”"™

The Company’s Application for Rehearing propased post-MDP pricing based
upon a price to compare and a provider of last resort (“POLR") charge made up of the
RSC, a revised annually adjusted camponent (*AAC™), the SRT (the successor to the
previous Reserve Margin charge), and an additional charge in the form of the IMF
adder.'™ The Pre-Hearing Agreements again provided for the reimbursement of charges

proposed by the Company in the Application for Rehearing through the end of 2008 or

non-payment of such charges ta Duke Energy Ohio," and termination tied to the

P 5CC Remend Ex. 2{A} at 30 (Hixon).
17 1d. The side agreements are attached to Ms. Hixon's testimony as BEH Attachments 8-12.

8 OCC Remand Ex. 2(A), BEH Attachment 8 at 3-4, 99 see also BEH Antachment 9 at 4, 98; BEH
Attachment 10 at 5, 98: BEH Antachment |1 at 2, 93: BEH Attachment 12 at 5, §10.

te Company Application for Rehearing, Attachment | at [-2.
B% OCC Remand Ex. 2(A), BEH Attachment 8 at 2, 42 (RSC. IMF, AAC, FPP); BEH Antachment 9 at 2.3,
#2a-2b {RSC, AAC, SRT, IMF), BEH Attachment 10 at 2-3_ §1 (RSC, SRT, IMF); BEH Attachment 11 at

2,92 (AAC, SRT, IMF, and emission allowance portton of price to compare), BEH Attachment 12 at 34,
§91-3 (AAC and SRT)
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outcome of the Post-MDP Service Case.'”' Some agreements also provided for
reimbursement of non-bypassable regulatory transition charges that were set m the ETP

82

case for the Company. ™" The side agreement with the hospitals again provided for a

$50,000 payment to the Ohio Hospital Association,"™ and the side agreement with IEU
again provided for a $100,000 payment to IEU for “legal services.”'™

The PUCO should find that the Pre-Rehearing Agreements significantly reduce
the importance of stated support of the proposal contained in the Company’s Application
for Rehearing to replace post-MDP pricing according to the Commission’s rules under
Ohio Adm. Code 4901:1-35-02(C).'""® The support for the Company's New Proposal
rclied upon by the Commission is dramaticaily reduced if Customer Parlies that entered
into side agreements are excluded. Such support does not constitute “substantial support

from a number of interested stakeholders™ that might support waiver from the post-MDP

pricing rules.'™

"Y' [d. a1 37 (Hixon). See also, BEH Attachment 8 at 4, 1} and B: BEH Attachment 9 at 5/{]A and B;
BEH Attachment 10 at 5, TA; BEH Attachrent 11 at 3, YJJA and B; BEH Attachment 12 a1 6, YA and B,

"2 OCC Remand Ex. 2(A), BEH Attachment 9 at 2-3, 92a-2b; BEH Attachment 10 at 2-3, §1.

" [d., BEH Attachment B at 3, 4.

" 1d., BEH Atachment 10 at 4, §4. Parties should be able to address these terms in the public record.
83 OCC Remand Ex. 2(A) at 58 (Hixon).

% Ohio Adm. Code 4901:1-35-02(C).
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ii. The Duke-affiliated companies mingled
their functions in the Pre-Rehearing
Agreements alter they mingled their
functions in the Pre-PUCO Order
Agreements
Duke Energy Ohio, Cinergy Corp. and DERS were the Duke-affiliated companics
that entered into the Pre-Rehearing Agreements with the Customer Parties.'> The Pre-
Rehearing Agreements bear a close correspondence to their counterparts in the Pre-
PUCO Order Agreements, even though some factual circumstances changed other than
the charges proposed by the Company changed in its Application for Rehearing. For
instance, the IEU agreement with Cinergy Corp. continued to provide that Cinergy Corp.
would crcate an affiliated company to provide service'®® even though CRS (later renamed
DERS) was certified as a CRES by October before the date on the IEU agreement.'®
The three individuals {Colbert, Gainer, and Ficke) who figured prominently in

cach of the Pre-PUCO Order Agreements were also important, each in the same manner,

to the Pre-Rehearing Agreements.'™ The Pre-Rehearing Agresments continued to mix

"* See OCC Remand Ex. 2(A) at 31 for a summary.

" 1d., Attachment BEH 10 a1 5, {7

" OCC Remand Ex. 2(A) at 12. See also /n re Certification of Cinergy Retail Sales, Case No. 04-1323.
EL-CRS (October 7, 2004) { Certificate 04-124(1) issued).

™ Mr. Ficke discussed his familiarity with the Pre-Rehearing Agreements in his deposition, OCC Remand

Ex. % at 35-39.41, 77 (Ficke). The agreements themselves speak to the involvement of Messrs. Colbert
and Gainer. OCC Remand Ex. 2(A). Attachments 8-12.
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the business of the Duke-affiliated companies in a manner that eliminates any notion that
their operations related to the Post-MDP Service Case were separate and independent
from one another. As an example of that mixing, the president of Duke Energy Ohio
(then CG&E) and vice president of Cinergy Corp., Gregory Ficke, stated that the Pre-
PUCQO Order and Pre-Remand Rehearing Agreements involving Cognis were executed
because, "“from cur standpoint the company, Cognis, agreed to support the stipulation and
later our application for rehearing.”""!

The commitments in the Pre-Rehearing Order Agreements that involved Duke
Energy Ohio again demonstrate that the Duke-affiliated companies acted together to
settie the Post-MDP Service Case.'™

jit. = The stated support for the Company’s
proposals did not result from serious
bargaining.

The Customer Parties to the Pre-Rehearing Agreements supported the Company’s
New Proposal as it was submitted in the Company’s Application for Rehearing.'” The
support stated for the Company’s New Proposal, which was commented upon in the
decision by the Supreme Court of Ohio,'™ was tainted by the incentives provided by the

Company to a few large customers in return for their support for the New Proposal. Only

the Consumer Parties that entered into the Pre-PUCO Order Agreements were part of the

™' OCC Remand Ex. 9 at 73. ‘The positions held by Mr. Ficke were examined at his deposition (id. at 12).
Exhibus 15 and 16 in the deposition, referred to in the question posed to Mr. Ficke (id. at 9), were antached
to the deposition as axiubits and were also uttached to the testimony of Ms, Hixon. See QCC Remand Ex,

2(Ah Attachments 5 and | 1.

™ OCC Remand Ex. 2(A} at 43.46 (Hixon).
('3}

See. generally, memoranda in support dated November 8, 2004,

Y Constmers’ Counsel 2006 ai 985.
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second round of negotiations, and the support gained by the Company came from
Customer Parties that negotiated to insulate themselves from charges proposed in the
New Proposal. Support for the New Proposal did not result from serious bargaining with
those who would bear the full range of the Company’s new charges.

d. Implementation of the Pre-Rehearing Agreement
provisions and the option agreements

i The Pfe-Rehearing Agreements took on
four paths and resulted in additional side
payments. '

The Pre-PUCOQ Order Agreements, the City Agreement, and the Pre-Rehearing
Agreements are important because they show how the Company aligned support for the
Stipulation and the Company’s New Proposal without seriously bargaining with
representatives from any broad based organizations. The effects of side agreements with
Customer Parties continued during this Post-MDP Remand Case, both as the result of the
continuing effect of agreements already discussed and related “option agreements.”
These option agreements presented one of four basic paths taken by the Duke-affiliated
companies regarding agreements with parties and former parties to the Post-MDP Service
Case.

First, the option agreements show the continuing effect of the Post-MDP Service
Case on positions taken in these cases by the OHA, OEG, and IEU who were selected for
tavored treatment by the Company. The option agreements were entered into “by CRS
[re-designated DERS] with individual customers who were the Customer Parties in the

Pre-Rehearing Agreements with the Hospitals, the OEG members and 1EU-Ohio” and

were “entered into after the PUCO’s November 23, 2004 Entry on Rehearing, during the
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period December 2004 through February 2005.”""* While no CRES supply has taken
place by any Duke-affiliated company to OHA, OEG, or I[EU members under earlier
agreements, payment was made to OHA in the amount of $50,000 and to [EU in the
amount of $100,000 as provided in both the Pre-PUCO Order Agreements and the Pre-
Rehearing Agreements with these two parties.'

Second, the record also shows that another set of customers received favored
treatiment over other customers without entering into option agreements. One example of
such favored treatment is &e City Agreement, according to which the City received $1
million and agreed to withdraw from the Post-MDP Service Case.'”’

Third, Cognis, the Customer Party that entered into the two agreements
previously mentioned with Cinergy Corp., received reimbursements as provided for by its
Pre-Rehearing Agreement.'™ The Cogﬁis agreement, dated October 28, 2004, provides
reimbursements by Cinergy Corp. for portions of the AAC, SRT, IMF, and emission _
allowance payments that Cognis makes to Duke Energy Ohio in return for Cognis™
agreement to support Duke Energy Ohio’s Application for Rehearing and to take “full
requirements generation service pursuant to [Cognis’] current tariff.”'*® The Cognis -

agreement, unique according to former CG&E President Ficke who helped negotiate the

' OCC Remand Ex. 2(A) at 43 (Hixon).
1 1d. at 47.
" Company Remand Ex. 3 at 33 (Steffen).

% OCC Witness Hixon iliustrated how the payments were processed. OCC Remand Ex. 2(A)at 48. The
payments were confirmed it a deposition of Gregory Ficke. OCC Remand Ex. 9 at 79 {Ficke).

"® ()CC Remand Ex. 2(A). BEH Attachment 11 at 2, §1 {Hixon).
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deal,™ pravides concessions to 2 Duke Energy Ohio customer. The Cognis agreement is
devoid of any pretense regarding a purpose other than purchasing support for Duke
Energy Ohio’s New Proposal and 1o defeat development of the competitive market for
generation service by retaining Eognis as a customer of Duke Energy Ohio.

Fourth, Kroger also transacted business with the Duke-affiliated companies
according to its Pre-Rehearing Agreement. Before the Post-MDP Service Case began,
Kroger had a supply arrangerment with a CRES provider and an agreement with CG&E 10
provide wholesale power to Kroger’s CRES provider.”™™ This arrangement demoustrates
that the Company has received payments for its gencrating capacity, payments that have
not been credited back to standard service offer customers.**

Kroger engaged in discussions with the Company because of its concern that the
Post-MDP Service Case would result in Kroger paying capacity charges to its CRES
provider as well as to the Company in the form of non-bypassable rates.”® It entered into
ncgotiations with CRS because Kroger’s representatives belicved that CRS, not CG&E,
was the “wholesale supplier of the electricity that is purchased by New Energy” which

n204

“in turn . . . is the retail supplier of the electricity to Krogen Despite this incorrect

belief -- demonstrated by the fact that CRS (now DERS) has no customers and no

¥ OCC Remand Ex. 9 at 77 (Ficke),

*' OCC Remand Ex. 7, Deposition Ex. A (George).

™ OCC Remand Ex. | at 43 (citing NHT Attachment 4, a response to OCC Interrogatory RI t40(k)).
Y OCC Remand Ex. 7 at 29 (George).

14, ar 25.
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revenues™ - -- the combined Duke-affiliated companies have managed to transact
business with Kroger according to provisions in the Kroger Pre-Rehearing Agwﬁent.zm'
That agreement provided benefits to Kxoger by way of the wholesale supply of
generation service by Duke Energy Ohio to Kroger’s CRES provider.”’ Furthermore,
Kroger has been permitted to bypass standard service offer capacity charges based upon
this firm CRES supply, even though no notice of CRES supply through the end of 2008

was provided to Duke Energy Ohio as required by tariff.*®

ii. The option agreements shounld be
scrutinized for their details.

The twenty-two option agreements tha_t are attached to OCC Witness Hixon’s
testimony™ provide that the customers receive generation service from Duke Energy
Ohio through the end of 2008 unless DERS chooses to provide the generation service at a
specified price.”™¥ The customer receives payments (“option payments”™) while receiving

21

generation service from Duke Energy Ohio.”"" The option payments “follow the pattern

% OMG Remand Ex. 4 at 61{Whitlock). The information filed by DERS with the Commission in Case
No. 04-1323.EL-CRS provided financial statements for 2005, a period before Mr. Whitlock's involvement
with DERS, that shows no revenues. OCC Remand Ex. 2(A), BEH Attachment 22.

** OCC Rernand Ex. 2(A) at 48 {Hixon).

*1d. at 42-44. See also BEH Anachment 12, Bate stamp 11821183, 41 and 2.

™ OCC Remand Ex. 2(A) at 66-68 (Hixon).

“1d., BEH Antachment 17.

1014y, a1 50.

“Tid. at 51.
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of CRS reimbursing components of CG&E’s Provider of Last Resort Charge established

in the Pre-Rehearing Agreements.”'2

| The option agreements provide concessions to OHA, OEG, and [EU members
that are no different conceptually than those provi ded_n’suam to an agreement
with a non-CRES entity {e.g. with Cinergy Corp.). [t is mere pretense for anyone to
argue that DERS’ option agreements are no different than those of a CRES provider that
is nat affiliated with Duke Energy Chio. The option payments are based upon the Pre-
Rehearing Agreements, and they explicitly relate back to and supersede those Pre-

Rehearing Agreements.””” Providing an example for OHA, OEG, and [EU members, the

e P ption agreement “supersedes and replaces in its entirety the
agreémem between CRS and Counterparty dated October 28, 2004.”"* The{ R
optio;l agreement states that it “supersedes and replaces the agreement between CRS and

A< November 22, 2004."2"* The Marathon option agreement states that it
“supersedes and replaces the agreement between CRS and MAP [i.e. Marathon Ashland
Petroleum) dated November 8, 2004, Because the agreement dated November 8,

2004 involving “Industrial Energy Users-Ohio (IEU-Ohia) for the benefit of Marathon

¥ OCC Remand Ex. 2(A) at 51 (Hixon).
4 ar st

™ 1J.. BEH Attachment |7 ut Date stamp 37,
" [uL., at Bate stamp 9.

"1 a Bate stamp 41

N
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Ashland, Inc.” was entered into by Cinergy Corp.,”'’ Cinergy Corp. executed the

Mai'athon option agreement “{ajs to clause 9.7 [containing the superseding language]. ™"
A spontaneous and clear statement of the lineage of the option agreements and
option payments was provided by James Ziolkowski. Mr. Ziolkowski is a Rate
Supervisor for Shared Services, and he testified in the Post-MDP Service Case regarding
the Company’s CMO proposal.*'"” His understanding of the background for electric
restructuring and the history of the Post-l';ffDP Service Case is extensive.”™ In May 2006,
a financial forecasting analyst inquired of Mr. Wathen (also a witness in this case) about
the “concepr behind the CRES payments” of approximately $22 million annually.™' Mr.
Wathen referred the inquiry to Mr, Ziolkowski because “[he] and Tim [Duff] are the only

ones [he was] aware of who knfe]w this stuff.”*2 Mr. Ziolkowski's response was as

»
follows:**

Here is the history behind the so-called “CRES” payments:

During late 2003, the Public Utilities Commission of Ghio asked
all of the electric investor-owned utilities in the State of Ohio to
prepare and submit Rate Stabilization Plans, At that time, we were
still in our Market Development period following the
implementation of electric Customer Choice in January 2001,
During the Market Development Period, eleciric rates were frozen,
and the original plan was for all of the utilities to offer markei-
based rates following the end of the Market Development period.

#71d., BEH Attachment [0 at L.

" 1d.. BEH Arachment 17 at Bate stamp 42.

" Company Ex. 5 (Ziolkowski); OCC Remand EX. § at 7 (Zialkowski).
< bd.out 27234,

“TOCC Remand Ex. 3 A). BEH Attachment 21 at Bate stamp 647,

77 1d . Bate siamp 646.

SN ar Bate stamp 64> 644,
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The Market Development period was scheduled 1o end no fater
than 12/31/08.

By 2003, the PUCQO and other groups became concerned that the
cotmnpetitive electric retail market in Ohio was not sufficiently
robust to prevemt wild price swings under pure competition and
market pricing. The problems in California and the subsequent
Enron meltdown also colored their feclings. As a result, they
asked the utilities to offer Rate Stabilization Plans in licu of pure
market pricing.

CG&E (Duke Encrgy Ohio) filed its RSP (know as the Electric
Reliability and Rate Stabilization Plan, ERRSP) during the first
half of 2004. A number of large customers, some represented by
industry groups, intervened in the filing. The interveners
represented a roadblock, however. To eliminate this roadblock and
prevent a formal hearing, CG&E negotiated special conditions
with the interveners and ultimately reached agreements with them.

The original settlement agreement with the interveners called for
Cinergy to form a “CRES” (Certified Retail Electric Supplier - the
State of Ohio must certify all retail electric providers in terms of
creditworthiness, etc.). The Cinergy CRES was to provide
gemneration service for the interveners at pre-specified, contractual
rates. Al the last minute (i.e. December 2004), Cinergy's lop
management decided that the CRES setilement was too nisky, and
Cinergy essentially decided not to follow through with the
contract. To prevent lawsuits for breach of contract, Cinergy
entered into negotiations with each of the parties and agreed 1o
make monthly or quarterly payments in lieu of offering generation
service from the CRES.

So as you can see, the “CRES" customers are actually full-
requirement customers of Duke Energy Ohio, but they receive
payment from the Company instead of receiving generation service
from the Cinergy CRES (the Cinergy CRES does not have any
retai] customers, but has at least $22 million of expenses).

The payments for each group of the *CRES” customers difter from
cach other. Generally speaking, the contracts with each group
specify that the customers belonging to that group will receive
refunds of various RSP riders (e.g., Rider AAC, Rider FPP, Rider
IMF, Rider SRT, ete.). Each month or quarter, | prepare
statements that show the amount of money that is to be refunded to
cuach cystomer, and the payments are made from the CBU’s (non-
regulated generation) budget.
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These payments will last through December 2008 at which point
the ERRSP will terminate.

By the way, the “CRES” customers include some of the largest -
“vetail customers in the service territoryr AK Steel, Procter & ¢
Gamble: Genml Eleetric, Ford; Ashland/Marathon, all of the
__hospitals; and othersd That is why the payments total about $22
mgllion per year. ‘AK Steel by Huelf 183 220 MW customer.s
Hope this helps.
The message is detailed and clear: “CG&E negotiated special conditions with
interveners” who “represented a roadblock,” and “top management decided that the
CRES setdement was too risky.”** M. Ziolkowski explained that “risky” referred to
serving “large industrials at a fixed price given the volatile market conditions.”™?
Therefore, “Cinergy top management” did not intend that a direct supply relationship
exist between any of the affiliated companies and Customer Parties. Thus, the €8ghisy
Pre-Rehearing Agreement only appears conceptually separate from the final agreements
that DERS entered into with the Customer Parties. The m&e-Reheaﬁng
Agreement turned oui to be the model for settlement of the Post-MDP and Post-Remand
Cuses -- 1.e. generation service by Duke Energy Chio through the end of 2008 and
reimbursements for payments made to Duke Energy Ohio.
The OHA. OEG. and IEU can be expected to argue in favor of the Company's

New Proposal, knowing that their members receive increased payments from DERS to

compensate for increased payments to Duke Encrgy Ohto. Their lack of opposition o

.

= OCC Remand Ex. 5 at 35 (Ziofkowski).
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rate increases that other customers are largely left to pay -- or even the lack of opposition
to the existence of charges such as the IMF - - must be viewed in this light.
3. . The Company’s approach to post-MDP service is
dlscnmmatory and has dealt the development of -
: competitive markets a serious blnw. : E
a, Overvie,wu - | |

The Order in this case cites the “good cause shown™ exception to the
Commission’s post-MDP pricing rules, Ohio Adm. Code 4901]:1 -35-02(B),%® and
emphasizes the need to encourage a competitive market for generation service.*” The
record contains ample evidence that the Company’s discrimination that favored certain
large customers has had a devastating effect on the development of the competitive
market. The record also demonstrates that the wholly or partly non-bypassablc charges
among the components of the Company’s post-MDP pricing, along with conditions
placed on the bypassability of some charges, create barriers to entry for the competitive
provision of generation service to customers of Duke Energy Ohio.

During 2004, when the Commission held its last full hearing in this matter, the
switching rates to competitive retail electric service (“CRES™) providers for commercial,
industrial, and residential cusiomers were 22.04, 19.87, and 4.91 percem.n3 [t was hoped
that Duke Energy Ohio's standard service offer would usher in a period in which the

competitive electricity market wauld further develop and mature. In fact, the switching

statistics had fallen to 8.40, 0.36, and 2.32 percent for commercial, industrial, and

% Order at 21 (September 29, 2004).
" See, e.g., Order at 18-20.

*# Tr. Yol. I at 133 (CG&E Winess Stevie) (2004) {cited in OCC Remand Ex. 2(A) at 62, as corrected in
OCC Remand Ex. 2(B)) (Hixon)).
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residential customers by December 31, 2006.”* The record provides evidence of the
source of the decline in switching levels. In the event that all Customer Parties that are
listed on OCC Remand Ex. 5 (all of whom shopped at the time of the 2004 hearing) had
continued to shop using approximately the same usage in 2006 (shown on OCC Remand
Ex. 4), the combined commercial and industrial shopping rate would have been 221
percent using megawatt hour sales in the area served by Duke Energy Ohio for the first
quarter of 2006™*° and 20.3 percent for second quarter 2006.>*! The side deals between
Duke Energy Ohio and the Customer Parties have devastated the competitive market,

The record reveals that the Commission needs to make adjustments to invigorate
the competitive market.

b. The side agreements are discriminatory and
have played a key anti-competitive role.

The total eftect of the post-MDP generation pricing by the Company is
discriminatory in favor of the Customer Parties. R.C. 4905.35 states:
No public utility shall make or give any undue or unreasonable
preference or advantage to any person, firm, corporation, or

locality, or subject any person, firm, corporation, or locality to any
undue or unreasonable prejudice or disadvantage.

¥ OCC Remand Ex. 2(A) at 63 (Hixon).

0 the percentage is arrived at by dividing the “Grand Total” of megawatt-hours on OCC Remand Ex. 4
(218.380.651) by the total megawatt-hours for the combined conwunercial and industrial classes on OCC
Remand Ex. 5, page 1 (i.c. 485,516 plus 501,104, or 986,620 MWH for the quarter ending Mareh 31,
2006). Company Wimmess Steffen agreed that the usage fipures on OCC Remand Ex. 4 are kilowatt-hours -
and not megawatt-hours. Tr. Vol. 1 at 114 (2667).

* The percentage is arrived at by dividing the “Grand Total" of megawatt-hours on OCC Remand Ex. 4
(218.380.651) by the total megawatt-hours for the combined commerciaf and industrial classes on OGCC
Remand Ex. 5, page 3 (i.e. 542,675 plus 534,493, or 1,077,168 MWH for the quarter ending June 30,
2006).
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Furthermore, R.C. 4928.14(A) states:

After its market development period, an electric distribution utility

in 1his state shall provide consumers, an a comparable and

nondiscriminatory basis within its certified territory, a market-

based standard service offer of all competitive retail electric

services necessary to maintain essential electric service to

consumers.’
The latter statute forms the backbone of what Duke Energy Ohio refers to as its “provider
of last resort™ cbligation, but it also requires that the Company provide its services free of
discriminatory treatment of its customers.

The Company’s treatment of its customers is highly discriminatory. Only
Customer Parties received discounts on their electric service, leaving other customers
(including directly comparable customers™’) with higher standard service offer rates.

The record reveals that the option agreements attached to the testimony of OCC Witness

*} and the Cognis and Kroger-agreements

Hixon are ihe only option agreements executed,
were unique.”® To the extent that charges to Customer Parties are “market-based" as
required by R.C. 4928.14(A), then the standard service offer rates charged to other

cusiomers are too high. As an example, the reimbursements to Marathon Ashland

include:

o Regulatory Transition Charge (RTC)

o Annualty Adjusted Component of POLR Charge (AAC)
<! Emphasis added.

=% The discrimination is most obvious when comparing the net payments for a location such as a Marathon-
statiort or Kroger stotet{Cuswomer Parties) with their competitors across the street. The anti-competitive
activities of Duke Energy Ohia also threaten to be anti-competitive in markets whers producer-supphers
use electricity.

M 0CC Remand Ex. 8 a1 25 (Ziolkowski); Tr. Vol, HI ar 48-50 {Hixon).

™ OCC Remand Ex. 9 a1 77 (regarding €ogmis; id. at 88 (regarding Xrages (Ficke).
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o Fuel and Purchase Power (FPP) - includes Emission Allowance’
Expense

o 50% of System Reltability Tracker (SRT)

o Infrastructure Maintenance Fund (IMF} Charge in excess of -
4% of “litle g”

o Electric Choice Insufficient Return Notice Fee charge to
customers, who have given notice of their return to CG&E
standard tariff service on or before 12/30/2004 and are actively
taking CG&E service no later than 01/31/2005.

The substantial discounting of standard service offer rates shouild be available to th;e other
customers of the Company, including restdential customers.”’ The Company’s handling
of the Post-MDP Service Case in which the Company obtained support by arranging
reimbursements for payments to the Company demonstrates that the standard service
offer rates arc not tightly based upon costs.

The Commission’s finding in November 2004 that “the modifications of the
opinion and order suggested by CG&E . . . will further encourage the development of the

»28 oas not informed by any analysis of the Company’s side

competitive markets
agreements and their likely impact upon development of the compelitive market.
The side agreements deal with the Company’s settlement of the Post-MDP Service Case
as well as subsequent and related reimbursement to Customer Parties for their payments
to the Company for generation-related service. As stated by GCC Witness Hixon:

The side agreements were designed to retain generation business

for the Company and te encourage the return of customers to the

Company. * * * [T]he DE-Ohio affilialed companies used the side
agreements to discriminate among customers and erect barriers 1o

5% 00C Remand Ex. 2(A), Attachment 17 at Bate stamp 44 {Marathon Ashland, Inc.).

*¥ The OCC does not endorse the form of the discounts provided by the Duke-affiliated companies. The
RTC is non-bypassable by statute, and an Insufficient Return Notice Fee contained in the Company’s tariffs
may not be waived. fn re Complaint of Suburbon Fuel Gas Against Columbin Gas, PUCO Case No. 86-
1747.GA-CSS, Order at 23 (August 4, 1987).

s Entry un Rehearing at 14 (November 23, 20049,
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entry in the §eneration market for non-DEO[hio-]Jaffiliated CRES
providers.?

The Company has maintained throughout these proceedings that the Duke-affiliated
companics that are parties to the side agreements are separate and independent of one
another. However, as has been shown, the side agreements are inextricably linked to the
operations of the Company. As an exampie, the Chief Financial Officer of the regulated
business unit for the Cinergy-affiliated companies evaluated the Post-MDP Service Case
in early 2005 by listing the CRS option payments as reductions to Company standard
service offer charges to arrive at “RSP Related Revenues.™*

The facts elicited by the OCC and presented in testimony in the Post-MDP
Remand Case should enliven a discussion regarding the proper role of electric utility
affiliates that has been left largely dormant since the early days for Ohio’s restructuring
of electric utility regulation. All electric utilities filed electric iransition plans and
committed to follow corporate separation rules. For instance, Ohio Adm. Code 4901:1-
20-16(A) was adopted “so a competitive advantage is not gained solely because of
corporate affiliation. This rule should create competitive equality, preventing unfair
competitive advantage and prohibiting the abuse of market power.” The Post-MDP
Service Case illustrates the combined use of incumbent utility market power and its

affiliated companies to roll back the development of the competitive market for

generation scrvice.

“*OCC Remand Ex. 2(A) at 61-62 {Hixon),

" Id. at 63-64 {citng BEH Attachment 23).
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Other provisions within the corporate separation rules are applicable under the
facts revealed in these cases. In Ohio Adm. Code 4901:1-20-16(G){1)c), the
Commission required that “[e}lectric utilities and theic affiliates that provide services to
customers within the electric utility's service territory shall function independently of
each other...." Also, Ohio Adm. Code 4901:1-20-16(G)(4)(h) required that “[e]mployees
of the electric utility or persons representing the electric utility shall not indicate a
preference for an affiliated supplier.” This independence (or lack of preference) is
lacking for Duke Energy Ohio, Cinergy Corp., and DERS. Separate operations are really
impossible in the environment created by the Duke-affiliated companies since all
companies share the same professional staff.

In Ohio Adm. Code 4901: ]-20-! 6{G)(4)(3), the Commission required that
“{s]hared representatives or shared employees of the electric utility and affiliated
competitive sup]-:lier shall clearly disclose upon whose behalf their representations to the
public are being made.” Corporate counsel are an example of shared employees. The
designation of trial counsel for Duke Energy Ohio -- i.e. representation as “Senior

4 __ on agreements with Customer

Counsel, The Cincinnati Gas & Electric Company
Parties that committed customers 1o support the Stipulation and the Company’s
Application for Rehearing mixed the representation of the electric utility (CG&E) with
the Company affiliate (Cinergy Corp. or CRS) designated in the agreement. The role of

CG&E President Ficke at the meetings with Kroger regarding side agreements involving

CRS also seems to have been confusing **? Mr. Ficke’s participation in meetings with

! See, e.g., OCC Remand Ex. 2(A), Attachment 2 at 5.

*OCC Remand Ex. 7at21-22 (George). -
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‘ay have contributed to the mistaken impression i illyepresentative
hat CRS was the provider of wholesale power t—when CG&E was

actually the provider.’#

In addition to the above-stated rules, the Commission’s Staff has the authority
pursuant to Ohioc Adm. Code 4901:1-20-16(1)(1) and (2) to examine the recards of the
utility and its affiliates, and they “may investigate such electric utility and/or affiliate
operations and the interrelationship of those operations.” The Post-MDP Remand Case
provides ample reason for the Commission’s Staff to conduct additional investigations
regarding the interrelationships between the Duke affiliates. Such an investigation should
address tﬁe broad éubject matter rather than the narrower topics that the OCC could
inquire into as a matter of discovery in an existing case. Duke Energy Ohio shouid be
required to show cause why it is not in violation of corporate separation requirements
régarding affihate interactions.

e Duke Energy Ohio's standard service offer price
components should be bypassable.

An important feature of Duke Energy Ohio's standard service offer is that four of
its six pricc components are not fully bypassablc by customers who switch to CRES
providers. Only the tariff generation rate (i.c. 85 percent of "little g") and the FPP are
fully bypassable.”* In spite of the fact that all the standard service offer charges are
generation-related, the IMF, the AAC, the RSC and the SRT arc not fully bypassable.

The record reveals that the only customers that have been able to bypass any portion of

Te—

“OCC Remand Ex. 2(A) a1 53 (Hixon).
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the IMF in net payments are those Custonter Parties who, through side agreements, have

. agreed to remain with Duke Energy Ohio generation service through the end of 2008 and
receive reimbursements of IMF payments.”® This helps to explain the loss of market
share by CRES providers in the two and a half years since the Commission approved
Duke Energy Ohio's standard service offer.

While the Company argues that at least some percentage of customers can bypass
all but a small percentage of standard service offer charges, OCC Witness Talbot pointed
out that even an apparently small non-bypassable charge can threaten 2 large percentage
of competitive retailers’ profit margins — margins that can be very smal}.**® Mr. Talbot
explained that non-bypassable charges, for an entire class of customers or for part of a
customer class, impose a barrier to competitive supply of generation service.™’ In
particular, the termination of the IMF charge (which is totally nan-bypassable in the
Company’s tariffs) would remove a barrier to competitive entry into the electricity
marketplace.

4, The Company’s approach to post-MDP service has
raised additional problems that should be addressed.

Some of the Option Agreements provide for reimbursement of a regulatory

transition charge (*RTC").%" The payment of RTC by al! customers is more than a

' Gan ei| OCC Remand Ex. 2(A), BEH Attachment 17 at Bate stamp 89 (payment w_

4 Tr. Val. [T at 84-85 {2007) (Talbot}.
¥ OCC Remand Ex. | at 62-63 (Talbot}.

# See. e.g., OCC Remand Ex. 2(A), Attachment 17 at Bate stamp 44 (Marathon Ashtand, [nc.).
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maiter of faimess,™*’ but is a requirement pursuant to R.C. 492837. Among other
mafters, that statute provides that the “iransition charge shall not be discounted by any
party.”**® Ag stated by OCC Witness Hixon: “The Duke-affiliated companies have

turmed the RTC into a bypassabie charge that is no longer competitively neutral (i.e. it is

bypassed only by certain customers with side agreements).”*!

The Commussion did not previously receive the information presented by the
OCC in this Post-MDP Remand Case, partly because of the negotiating process in the
Post-MDP Service Case during which parties involved in side deals did not disclose their
deals to the OCC. The concems of the Supreme Court of Ohio in Time Warner AxS v.
Pub. Util. Comm. (1996), 75 Ohio 8t.3d 229, 234, 661 N.E.2d 1097 are worth repeating:

[W]e feel compelied to note our grave concem regarding the
partial stipulation adopted in the case at bar, The partigl stipulation
arose from settlement talks from which an entire customer class
was intentionally excluded, This was contrary to the commission’s
negotiations standard . . .. * * * Ameritech managed to either
settle its competitive issues or defer them until a later date, all
without having its competitors at the settiement table. Under these
circumstances, we question whether the stipulation, even assuming
the commission’s authority to approve it, promotes competition in
the telephone industry as intended by the General Assembly, We
could not create a requirement that all parties participate in all
settlement meetings. However, given the facts in this case, we
have grave concerns regarding the commission’s adoption of a
partial stigulation which arose from the exclusionary settlement
meetings.”>’

** See id. at 69.

SRC. 4928.37(AX3). During cross examination, counse! for Kroger suggested that R.C. 4928.37(AX4)
was applicable. ‘T Vol. Il at 135, Counsel probably intended to refer to R.C. 4928.37(AX4), which
provides that “{n}othing prevents payment of all or part of the transition charge by another party on a
customer’s behalf if that payment does not coniravene sections 49035.33 10 490535 of the Revised Code or
this chapter.” As stated earlier, R.C. 4903,35 regerding discriminatory pricing has been violated,

¥ OCC Remand Ex. 2(A) a1 69 (Hixon).

** Time Warner AxS v. Public {/til: Comm., 75 Ohio St. 3d 229.
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Problems in the negotiating process in the Post-MDP Service Case stem from not
listening to the Court’s concerns.

The Post-MDP Service Case addressed the post-MDP pricing of generation
service, including the applicability of the Commission’s post-MDP pricing rules (i.c.
Ohio Adm. Code 4901:1-35) and the extent to which competitive markets would set
pricing for generation services. A series of vacuous settlement meetings were conducted
to which parties to the Post-MDP Service Case were invited, but the Ziolkowski e-mail
(quoted at length above) makes it clear that the substantive negotiations took place to
consider the future of CRES generation supply without the representation of marketers or
broad based consumer groups whosc consumers would bear most of the burden of the
generation charges. Time Warner states that the Court does not prohibit “caucuses”
between parties during the course of negotiations, but a rush to adopt a partial settlement
without addressing core concerns in a case is against public policy and will be scrutinized
by the Court.

QCC Witness Hixon stated her concems regarding the end of the negotiations and
the hearing process in the Post-MDF Service Case:

The statement on the record regarding separate negotiations at the
time of the hearing in the Post-MDP Service Case was made by
Staff Witness Cahaan that the “Staff encouraged the company to
meet individually with each of the parties in the case to work out
their individual problems.” However, that statement was
accompanied by an assurance from Staff Witness Cahaan that
“[a]ll parties to the case were notified and were invited to
participate in the settlement discussions.” The Commission
apparently relied upon this representation, stating in its September
29, 2004 Order that “[t}here is no evidence that all parties were not
invited to participate in settlement discussion. As a matter of fact,

testimony at the hearing indicates that all parties participated in
negotiating sessions . . . ." Contrary to this belief held by the
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Cominission, the side agreements in the May 2004 ume frame

show that a great deal of negotiation and agreement was

undertaken outside the view of the OCC and was not revealed in

testimony in this case.”™
Proceedings to set rates for large portions of the public should be conducted so as to as
provide the Commission and the public with a broad view of issues, and to permit parties
to develop and present their cases as provided for under Ohio’s statutes and the
Commission’s rules. The Commission should take notice and respond appropriately to

the additional information that the OCC has elicited and presented in the Posi-MDP

Remand Case.,

V.  CONCLUSION

Two fundamental topics were covered by the remand from the Supreme Court of
Ohio: whether the Company’s New Proposal was supported by evidence and whether
evidence of side financial arrangemeﬁm should affect the outcome of these cases, The
evidence presented by the QCC, principally in the form of testimony by Mr. Neil Talbot,
demonstrates that the Company cannot support the charges in its New Proposal using the
evidence submitted during the hearing in 2004 and the Company has not provided any
supplemental testimony that supports the level of its standard service charges. The
duplication in the Company’s capacity charges should be eliminated, and the standard
service offer rates should be based more closely on verifiable costs that reflect market-
based prices.

The evidence presented by the OCC, principally in the form of testimony by Ms.
Beth Hixon, demonstrates that the Company and its affiliates jointly orchestrated

financial arrangements that removed opposition to the Company’s proposals by a number

3 0CC Remand Ex. 2(A) at 70 (Hixon) {citations omitted).
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of large customers. The Commission should understand that the Customer Parties’
support for the Company’s proposals was bought by the Duke-affiliated companies out of
the pocketbooks of customers (for instance, residential customers) who did not receive
the Company’s favored attention and have instead paid the excessive standard service
offer rates proposed by Duke Energy Ohio. The evidence also reveals that the interaction
between the Company and its corporate affiliates presents obstacles to the deveiopment
of the competitive gencration market in areas served by Duke Energy Chio. The
Commission, with the assistance of its Staff, should exert its supervisory authority over
Duke Energy Ohio to resolve the problems identified in the OCC’s testimony.

The Commission should re-evaluate this case given the overwhelming evidence
demonstrating that signatories to the Stipulation, who largely became the supporters of
the Company’s New Proposal, were given inducements to sctile that lessened or
egliminated the impact of new charges on these parties. The Commission should base
Duke Energy Ohio’s standard service offer rates for the period ending December 31,
2008 on verifiable costs. Revenues from shared resources should be used to arrive at net
costs for standard service offer rates, and rate components such as the IMF that have no
cost basis should be elitminated.

The Commission’s intent to foster competition has been seriously undermined by
the side agrecments. The dealings that helped settle the Post-MDP Service Case must
cease in order to promote reasonable rates for all customers and to encourage
competition. The Commission should also encourage the development of the competitive

market for generation service by making all standard service offer rates bypassable.

70



01785

Finally, the Commission should direct its Staff to investigate the interrelationships
between the Company and its affiliates, including any Company abuses of its corporate
separation requirements. These interrelationships -- including the means by which DERS
is able to run ever increasing losses as the result of payments to large customers without
performing any supply function -- should be fully reviewed and audited.”>® The source of
funds for over $20 million per year in side deal payments should be carefully examined
i1 the review and audit to determine the extent to which customers who did not receive
payments were harmed.  Duke Energy Ohio should be required to show cause why it is
not in violation of corporate separation requirements regarding affiliate interactions.

Respectfully submitted,

Janine L. Migden-Ostrander
Consumers Counsel

) 4/ ot

all, Trial Attoruey

Ann M. Hotz
Larry S. Sauer
Assistant Consumers’ Counsel

Office Of The Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

Telephone:  614-466-8574

Fax: 614-466-9475
E-mail small@doce.state.oh. us
hotz@occ.state.oh.us

sauerizzoce.slate.oh.us

¥ OCC Remand Ex. 2{A) at 73-74 (“review or audit™ by "Staff (or an auditor hired by the Staff at DE-
Ohio’s expense)'”) (Hixon).
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L INTRODUCTION

The matter at bar concerns the remand of the Duke Energy Ohio [then known as
Cincinnati Gas & Electric Company (“CG&E™)] (hereinafter “Duke/CG&E™) proposed
Rate Stabilization Program (“RSP”) decision in consolidated docket 03-93-EL-ATA.
The Supreme Court approved the RSP in concept, but remanded the case on two issues,
The first was to determine if alleged side agreements between signatory parties and
Duke/CG&E tainted a May 19, 2004 stipulation in docket 03:93-EL-ATA (the
“Stipulation™) agreed to by only some of the parties in the case. Acceptance of the
Stipulation formed the basis of some of the RSP rates. The Court also determined that
separate and apart from the issne as to the validity of the Stipulation, certain of the RSP
rate components including the infrastructure maintenance fund (“IMF”), were created in
the Second Entry On Rehearing, and thus have no support in the evidentiary record.
Thus, the High Court required the Commission to rehear the validity of the new RSP rate

components including the IMF charge.
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The Ohio Marketers Group (“OMG") participated in the original 03-93-EL-ATA
proceeding and opposed the Stipulation in general, and the provider of last resort
(*POLR") fees in particular. Now that the discovery has been completed on the side
agreements, the evidence is overwhelming that the Stipulation was not a setflement
negotiated by adverse parties, but one of purchased favors. As such, the Commission
cannot rely on the Stipulation and must evaluate the remanded RSP rate components
without regard to the Stipulation.

The record in this case also shows the IMF charge is not based on actual cost,
does not fund discreet wire services and consists mainly of a request for increased
payment for a franchise monopoly service. As such, the validity of the IMF for standard
service customers is questionable at best, but the IMF certainly does not qualify as cost
based utility service, which is the requirement for a non by-passable charge. For these
reasons, the Commission should reject the IMF charge, or at a minimvm make it a by-
passable charge. Further, in light of the improper side agreements which appear to be
aimed at eliminating competition and customer choice, the Commission should order
Duke/CG&E to meet with the Staff and the competitive retail electric suppliers
authorized to provide retail energy on the Duke/CG&E system to review existing barriers
to market development.

Finally, Sections 4905.04 through 4905.06, Revised Code vests with the
Commission both the authority and the responsibility to enforce the siatutes and rules
regulating the holders of state franchised monopolies. Even a cursory examination of the
side agreements exposcs & coursc of conduct where three cardinal principles of utility

regulation have been intentionally violated. Sections 4905.32, 4905.33, and 4905.35



