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1 through 2008. While some ofthe provisions related to generation purchases in 

2 the Pre-Rehearing Agreements were similar to those in the Pre-PUCO Order 

3 Agreements, some provisions changed. For example, in the November 8,2004 

4 Agreement between CRS and the Hospitals, beginning January 1,2005, CRS 

5 would still offer to sell retail electric generation service to the Hospitals at a: 

6 ftited rate equal to the applicable tariff rate" of The Cincinnati 

7 Gas & Electric Company's unbundled generation rate in Case, 

8 No. 99-1658-EL-ETP less the regulatory transition charges . 

9 approved in the same case less one (I) mill per kwh... ^̂  

10 The offer by CRS was still an option to the Hospitals to accept anytime prior to 

11 December 31,2008. However, the Hospitals' rate would now include: 

12 a payment of amounts for emission allowances ["EA"] equal to 

13 the emission allowance cost CG&E is permitted to recover ast 

14 part of its price to compare charge of the market-based^ 

15 standard service offer.^ ̂  

16 

17 Q38, DID THE PRE-REHEARING ORDER A GREEMENTS CONTAIN 

18 ARRANGEMENTS FOR CUSTOMERS TO BE REIMBURSED FOR 

19 PORTIONS OF RSP CHARGES? 

20 438. Yes. These Pre-Rehearing Agreements contained provisions, under which 

21 Customer Parties would be reimbursed by CRS for portions of various RSP 

•** Attachment 8 at Bate stamp 354, Provision 1. 

Anachmcnt 8 at Bale stamp 354, Provision 1. 
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1 charges that CG&E was proposing at that time (i.e. October and November 

2 2004). Using the October 28,2004 Agreement between CRS and the Hospitals 

3 as an example, during 2005 through 2008 CRS was to reimburse the Hospitals 

4 for **^y rate stabilization charge (a component ofthe provider of last resort 

5 charge)"^^ paid by the Hospitals lo CG&E. This reimbursement by CRS to the 

6 Hospitals for tffî  RS€>as the same as provided for in the Pre-PUCO Order 

7 Agreement. Quite different from that superseded agreement was a provision that 

8 CG&E was to reimburse the Hospitals for t̂otsrf infiasfnicture maintenance fund 

9 payments in excess of 4% of little g '̂*^ 

10 

1 i Also different was a statement included that the Hospitals 'ViU not psiy the AAC 

12 (annually adjusted component) charges and any fuel adders that would apply to 

13 full service tariff customers.'—' The last part ofthis statement seems logical, 

14 given that the PUCO's Order had made fiiei adders bypassablfe and if the 

15 Hospitals were purchasing generation from CRS, they could avoid payment of 

16 the fuel adders^i However, it does not seem logical that CRS and the Hospitals 

17 could agree in a November 8,2004 Agreement that AAC charges would not be 

18 paid to CG&E during 2005 through 2008, when under the Commission's 

19 September 29,2004 Order, the AAC was avoidable for shopping^ customers only 

^̂  Attachment S at Bate stamp 354, Provision 2. 

" Attachment 8 at Bate Sr.imp 354, Provision 2. 

^' Attachment 8 at Bate Stamp 354, Provision 2. 
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t in 2005. The percentage of AAC that might be avoidable in future years (i.& 

2 2006-2008) was to be determined by the Commission in subsequent years/^ 

3 

4 Q39. UNDER T H E PRE-REHEARING A G R E E M E N T S D I D CUSTOMER 

5 P A R T I E S A G R E E TO S U P P O R T C G & E ' S APPLICATION F O R 

6 R E H E A R I N G I N T H E POST-MDP SERVICE CASE? 

7 A39. Yes. In the Pre-Rehearing Agreemenis, Customer Parties, or groups to which 

S they are members, agreed to support CG&E's Application for Rehearing. As an 

9 example, provision 9 of the November 8 ,2004 Agreement between CRS and the 

10 Hospitals, states: 

11 The Hospitals shall cause the Ohio Hospital Association to 

12 support an Application for Rehearing filed by The Cincinnati 

13 Gas & Electric Company and/or tlie Ohio Hospital 

24 Association, seeking to restore the Stipulation, without 

15 modification, signed by The Cincinnati gas[sic] & Electric 

16 Company and the Ohio Hospital Association or seeking 

17 approval, without modification of the altemative proposal 

18 made by The Cincinnati gas[sic] and Eieclric Company in its 

19 application for rehearing, in Case No. 03-93-EL-ATA, and 

20 any related litigation."^^ 

"' Order JI }2-^Z i Si:plcinbcr 20, KM) . 

''* .A::aciiinont 8 at Bate ,>Lamp 356. Prov-b.on 0 
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1 CG&E filed an Application for Rehearing on October 29,2004 in tlie Post-MDP 

2 Service Case. 

3 

4 Q40. WERE THE PRE-REHEARING AGREEMENTS DEPENDENT UPON THE 

5 OUTCOME OF THE POST'MDP SERVICE CASE AT THE PUCO? 

6 A40, Yes. SimilartotheconditionsinthePre-PUCOOrder Agreements, the 

7 conditions under which these agreements would terminate were tied to the 

S PUCO's decision in the Post-MDP Service Case. In the October 28,2004 

9 Agreement between CRS and the Hospitals, one condition under which the 

10 agreement would tenninate was: 

11 The PubHc Utilities Commission of Ohio, in case no.[sic] 03-

12 93-EL-ATA fails to issue an entry on rehearing acceptable to 

13 Cinergy such that it restores without modification the original 

14 Stipulation signed by the Parties or adopts without 

15 modification CG&E's altemative proposal made in its 

16 amplication for rehearing.^ 

17 In this Agreement, the term "Cinergy" was used to refer to CRS. 

18 

19 Q4L AS YOU HAVE AGAIN USED THE CRS AND HOSPITALS AGREEMENT 

20 AS AN EXAMPLE, WOULD YOU PLEASE EXPLAIN HOW THE COMMON 

21 THREADS YOU DESCRIBE APPL Y TO THE OTHER PREREHEARING 

22 ORDER AGREEMENTS? 

' Ailiiiihnr.ciii S ut Bate iUjnp 356, al B. 
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1 A4I. Under the November 22,2004 Agreement between the CRS and OEG members, 

2 during 2005 through 2008, Customer Parties were given two options for the 

3 provision of their generation service. They could either (a) purchase competitive 

4 retail eiectric generation service from "a Cinergy affiliated" CRES provider or (b) 

5 accept CG&E's MBSSO price as approved by the PUCO in the Post-MDP 

6 Service Case, but retain rights to switch to CRES providers. 

7 

8 CRS would reimburse the Customer Parties for portions of various proposed RSP 

9 charges, depending on the generation option chosen. If option (a), generation 

10 from a Xinergy afHliated" CRES, was chosen, CRS would reimburse the 

11 amounts actually paid to CG&E for RTC, RSC, ACC, aad SRTi* As seen here, 

12 part ofthe difference in reimbursements from the superseded agreement with 

13 OEG members was the new consideration ofthe SRT and IM^ If, under option 

14 (b), a Customer Party accepted CG&E's MBSSO but later switched to a CRES 

15 provider, CRS would reimburse the Customer Party, when it was purchasing from 

16 a CRES, 1/2 ofthe RSC, 1/2 of the AAC, (/2 of the SRT aad amowUs of IMF in 

17 excess of 4Hof little g actually paid to CG&E. Different from the superseded 

13 agreements, customers taking option (b) would pay CRS for i/2 ofthe EA 

19 component of CG&E's fuel component ofthe price to compara^^ 

20 

Attachment 9 at Bate stamp 321, Provision 2(A) 

A•w ;̂Km\:nt'> ;u Bate ^Uir.p ''22. Pro'.i^.on 2{Bj. 

- >8 
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1 Support by the Customer Parties for CG&E's Application for Rehearing was also 

2 contained in this agreement by a provision under which OEG would support 

3 CG&E's Application for Rehearing.̂ ^ 

4 

5 Under a termination provision tied to the outcome in the Post-MDP Sarvice Case, 

6 the agreement would terminate if: 

7 The Public Utilities Commission of Ohio, in case no. (sic] 03-

8 93-£i>ATA fails to issue an order acceptable to Cinergy 

9 [CRS].. . 

10 A provision identical to that in the superseded agreement also tied the agreement 

11 to the outcome in the Post-MDP S«vice Case depended on whether PUCO's 

12 order in the Post-MDP Service Case was acceptable to the regulated electric 

13 distribution company, CG&E.^ 

14 

15 Q42. WERE THERE PROVISIONS IN THE PRE-REHEARING ORDER 

16 AGREEMENT WITHIEU-OHIO THAT REFLECT THE COMMON 

17 THREADS YOU HA VE DESCRIBED? 

18 A42. The provision of generation service during the proposed RSP period to Customer 

19 Parties was part ofthe terms and conditions in the November 8,2004 Agreement 

20 between Cinergy Corp, through its agent CRS, and lEU-Ohio. Illustrating this is 

21 Provision I ofthe Agreement which states that if any customers were presently 

Artachment 9 at Bare stamp 323, Provision 8. 

Attachment 9 ui Bate î amp 334. Provision 12, 

19-
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1 purchasing generation from a non-Cinergy Corp. affiliated CRES provider; then 

2 beginning no earlier than January 1,2005 and no later than January 1,2006, CRS 

3 (or ajiotlier Cinergy affiliated CRES provider) would supply generation to those 

4 customers.̂ ^ 

5 

6 For these customers, CRS would reimburse tliem for portions of proposed RSP 

7 charges and other charges they paid to CG&E, depending upon the year and 

8 depending on when customers pim;hased generation from CRS. For example, if 

9 these customers did not begin to purchase generation from CRS until January 1, 

10 2006 (i.e. they continued to purchase from anodier CRES provider during 2005), 

11 they would be reimbursed by CRS during 2005 fbr 'the rate stabilization charge 

12 compon^t, and one half of the system relialntity. component '̂ paid to CG&E. On 

13 the other hand, if these customers begin purchasing generation from CRS on 

14 January 1,2005, then CRS would reimburse them for amounts paid to CG&E for 

15 RTC, RSC, 1/2 ofthe SRT and, beginning in 2006, for the amount paid for the 

16 P4E ia excess of 4% of little g.̂ ^ 

17 

18 Support by the Customer Parties for CG&E's Application for Rehearing was also 

19 contained in this agreement by a provision under which lEU-Ohio would support 

20 CG&E's Application for Rehearing. "*" As in the superseded agreement this Pre-

'̂ Attachment 9 at Bate stannp J3S, Provision I. 

*̂ Attachment 10 at Bate stamp 336. Provision I. 

^ Anachmcnt 10 at Bate stamp 338. Provision 8. 
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1 Rehearing Agreement had a tie to the outcome in the Post-MDP Service Case tliat 

2 stated the agreement would terminate if the PUCO failed to issues an entry on 

3 rehearing acceptable to Cinergy [Cinergy Corp., through its agent CRS]"^* 

4 

5 Q43. DID CINERGY CORP. HA VE A PRE-REHEARING ORDER 

6 AGREEMENT WITHCOGNIS THAT CONTAIN PROVISIONS WITH 

7 THE SAME COMMON THREADS AS THE OTHER PRE-REHEARING 

8 AGREEMENTS? 

9 A43i Yes, the four common threads exist in the October 28,2004 Pre-Rehearing 

to Agreement between Cinergy Corp. and Cogniar.. In this agreement€fdgAi^was to 

11 purchase generation from CG&E "pursuant to its current tariff and pursuant to the 

12 Electric Reliability and Rate Stabilization Plan approved by the Public Utilities 

13 Commission of Ohio."^' 

14 

15 Undo* Provision 2 of this Agreement, Cinergy Corp. would reimburse CSgns for 

16 payments made to CG&E for the following: 

17 t In 2005 - first 4% ofthe AAC, and the IMF in excess of 4% of little g 

18 • ht 2006-fust 8% ofthe AAC, and the IMF in excess of4% of little g 

19 • In 2007 - first 12% ofthe AAC & SRT, and the EA and the IMF in 

20 excess of 4% of little g 

58 
Attachment 10 at Bate stan:^ 338. at A. 

'** Attachment 11 at 2, Provision 1. 
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1 • In 2008 - first 16% of the AAC & SRT, and the EA, and the LMF in 

2 excess of 4% of httle g 

3 

4 In this Prc-Rehcaring Agreement Cognis agreed to support CG&E's Application 

5 for Rehearing in the Post-MDP Service Case.** Termination ofthe Agreement 

6 would occur if the PUCO failed to issue an order in the Post-MDP Service Case 

7 acceptable to Cinergy. [Cinergy Corp]"** 

8 

9 Q44, WAS THERE A PRE-REHEARING AGREEMENT BETWEEN CRS AND 

10 KROGER THA TSUPERSEDED THE PRE-PUCO ORDER AGREEMENT 

11 O F THE SAME PARTIES? 

\1 A44, Yes. A Pre-Rehearing Agreement between CRS and Kroger thai was entered 

13 into on November 22,2004 superseded those parties' July 2004 Agreement, but 

14 its terms and conditions replicated in many ways the earlier agreement. The 

15 Pre-Rehearing has provisions related to pre-existing transactions whereby fCroger 

16 purchases retail generation from New Energy and New Energy purchases 

17 wholesale power from the Cinergy Operating Companies. As in the eariier 

18 agreement, the terms and conditions related to ihs provision to Kroger qf 

19 generation service and reimbursements to Kroger for porticms of RSP 

20 components arc both set forth for by year, 2005 through 2008. However, a new 

21 provision in this agreemeni notes the RSP charges as proposed in CG&E's 

''' Attachment 11 ai 2, Provision 5, 

' ' Arachmcni 11 at 3. it B. 

12 
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1 October 29,20G4 Altemative Proposal: "CG&E's POLR charge is expected to 

2 consist of these components: 1) RSC; 2) AAC; 3)IMF; and 4) System Reliability 

3 Tracker (SRT).*^ These terms are then used in describing Kroger's generation 

4 options, reimbursements and paymrats by yean 

5 

6 2005: Kroger would continue to purchase generation from New Energy in 2005 

7 and CRS, or any affiliate thereof, would reimburse Kroger for one half of the 

3 amount actually paid ofthe POLR charge, excq)t for the RSC and IMF (i.e. 1/2 

9 ofthe AAC and 1/2 ofthe SRT). Krog^ would pay to CRS "half the emission 

10 allowance component ofthe friel component ofthe price to compare approved by 

11 the PUCO in Case No. 03-93-EL-ATA."*^ 

12 

13 2006-7: It was still anticipated that New Energy would continue to be Kroger's 

14 CRES provider in 2006 and 2007. If New Energy was not, Kno^r could choose 

15 a different CRES provider, including a CRS affiliate, for whom the Cinergy 

16 Operating Companies would provide wholesale power at the same price provided 

17 to New Energy.*^ (This provision for 2006 and 2007 differs from that in the 

18 superseded agreement in which, if Kiogorqhose a CRS-affiliated CRES provider 

19 that provider would have supplied generation at retail to Kiogeratthe same 

20 prices under the Cinergy Operating Companies wholesale transaction with New 

''" Attachment 12at Bate stamp 1134, Provision 2. 

*\Artachmcnt 12 at Bate stamp 1182, Prov^sion 1. 

'•* Artachniciii 12 M Bate stamp 11S2-1183, Provision I. 
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1 Energy.) During 2006 and 2007, Kroger would be reimbursed by "Cinergy 

2 [CRS] or any affiliate thereof for half of the amount paid to CG&E for the AAC 

3 and the SRT. With either New Energy, or another CRES provider, supplying il 

4 generation iu 2006 and 2007, Kroger would pay CRS half of the EA component 

3 contained in CG&E's fuel component. 

6 

7 2008: Kroger could choose a CRES provider in 2008, but CRS would have the 

8 right of first refrisal to provide Krog^ gipneration at the same rate as that 

9 provider. CRS would reimburse Kroger ^alf of the amount paid to CG&E for 

10 the AAC and SRT^ Kroger would pay CRS half of CG&E's EA component. 

11 In addition to the reimbursements described above by year, the Kroger Pre-

12 Rehearing Agreement also provided that CRS would reimburse Kroger fior IMF 

13 payments to CG&E in excess of 4% of little g.̂ ^ 

14 

25 Q45. UNDER THIS PRE-REHEARING AGREEMEMENT, WASKROGERTO, 

16 SUPPORT CG&E'S APPUCATION FOR REHEARING I N THE POST' 

17 MDP SERVICE CASE? 

18 A45> Yes, Kroger agreed to support an Application for Rehearing filed by CG&E in 

19 Case No. 03-93-EL-ATA.^^ 

20 

" AtDchmcnt 12 at Bate stamp 1184, Provision 4. 

" -Va-tchn'.cnt 12 at liacc .•iianip 11S4. Provision 10. 
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1 Q46. DID THE KROGER PRE-REHEARING AGREEMENT CONTAIN 

2 TERMINA TION PROVISIONS TIED TO THE OUTCOME O F THE POST-

3 MDP SER VICE CASE? 

4 A46. Yes. This November 22,2004 Agreement would terminate if the PUCO failed to 

5 issue an order acceptable to CRS.^^ In addition, under a provision identical to 

6 one in the superseded agreement: 

7 If an order in Case No. 03-93-EL-ATA is issued which is 

8 acceptable to CG&E but which renders invalid or ineffective 

9 any provision ofthis Agreement to the economic detriment of 

] 0 Kroger, then Cinergy [CRS] will provide the same economic 

11 value to Kroger through some other mutually acceptable 

12 process.*** 

13 

14 Q4Z INDISCUSSING THE PRE-PUCO ORDER AGREEMENTS YOU NOTED 

15 SEVERAL THAT COULD HAVE IMPACTED CG&E. WERE SIMILAR 

16 PROVISIONS ALSO IN THE PRE-REHEARING AGREEMENTS? 

17 47, Yes. Earlier in my testimony I listed five provisions in the Pre-PUCO Order 

18 Agreements with the Hospitals, OEG members and Kroger that appeared to have 

19 committed CG&E to an action or lack of action. Those five provisions are also 

20 contained in the Hospitals, OEG member and Kroger Pre-Rchearing 

'̂  Anachmcnt 12 at Bate stamp 11S5. at B. 

'* Auachincnt 12 at Bate iramp I iSi. h-cviston 13. 
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1 Agreements.**^ For the provision in the Pre-Rehearing Agreement with OEG 

2 membei^ the following language about CG&E filing a cost of service study in 

3 its next rate case was added: 

4 Such filing shall include a rate increase for rate TS of no more 

5 than $0.00. tlie Parties retain all legal rights in The Cincinnati 

6 Gas and Electric Company's next distribution base rate case, 

7 including, but not limited to, right to litigate and settle the case. 

8 The filing of a cost of service does not in any way constitute a 

9 guarantee regarding the outcome of the case.̂ ^ 

10 

11 As with the Pre-PUCO Order agreements, it also appears that CG&E did have 

12 awareness and involvement with the Pre-Rehearing Agreanents. In the OHA's 

13 response to OCC discovery, ^'in an e-mail dated November 5,2004 from Mr. 

14 Kubacki to Mr. Gainer and Mr. Colbert, on the subject of "OHA support of 

15 CG&E", Mr. Kubacki references the "settlement agreement between OHA and 

16 CG&E" and notes that "OHA will file a memorandum in support of CG&E [sic] 

17 altemative proposal." In a subsequent November 5.2004 e-mail Mr. Colbert 

18 sent an amended agreement to Mr. Kubacki, and copied it Mr. Ficke. 

19 

tW 
Attachment 8 at Bate stamp 355, Provisions 6 and 7 (Mospitals); Atiachnicui 9 at Bate stamp 322-323, 

Provisions 8 aud 10 (OEG members) and Attacbnient 12 at Bate stamp 1184, Provision (IdCjngerH ' 

Attachment 9 at Bate stamp 322, Provision 7. 

' Attachment 13-11.'5/04 e-mail included Ohio Hospital Association response to OCC RP6. 
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1 Q4S, WERE THE CRS COMMITMENTS TO PA Y $50,000 TO THE OHIO 

2 HOSPITAL ASSOCIA TION AND $100,000 TO lEU-OHIO FROM THE 

3 SUPERSEDED AGREEMENTS ALSO IN THE PRE-REHEARING 

4 AGREEMENTS? 

5 A48, Yes, provisions in which CRS agreed to make these payments are contained in 

6 the Pre-Rehearing Agreements with the Hospitals and lEU-Ohio.̂ *^ 

7 

8 Q49. WERE THESE PAYMENTS MADE TO THE HOSPITALS AND lEU-

9 OHIO? 

10 A49. At his February 12,2007 deposition, Mr. Timothy Duff said that he had put in 

11 check requests in January 2005 and these payments were made, but he was not 

12 sure if payment was made under CRS or Cinergy Corp. While the payments 

13 Hsted in these two Pre-Rehearing Agreements were made, Mr. Duff also stated 

14 that the payments were made after the Pre-Rehearing Agreements were impacted 

15 by the PUCO's Order in the Post-MDP Service Case, as part of an effort to get 

16 parties back to substantially the same benefit, or economic value, as they were 

17 under the earlier agreements. Mr. Duff was Managing Director, Regulatory & 

18 Legislative Strategy for Cinergy Services from June 2004 until April 2006. In 

19 that role, he tracked the documents that made up the Pre-PUCO Order 

20 Agreements, the Pre-Rehearing Agreements and the Option Agreements, He also 

21 prepared calculations from these agreements to determine amounts payable to and 

22 from customers who were parties to the agreements. 

^̂  Attachment 8 at Bate stamp 355, Provision 4 (Hospitals) aud Attachment 10 at Bate stamp 337, Provision 
4 (lEU-Ohio). 
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1 C. THE OPTION AGREEMENTS 

2 

3 Q50, WHAT ARE THE OPTION AGREEMENTS? 

4 ASO, These are agreements by CRS with individual customers who were the 

5 Customers Parties in the Pre-Rehearing Agreements with the Hospitals, the OEG 

6 members and lEU-Ohio. The Option Agreements were entered into after the 

7 PUCO's November 23,2004 Entry on Rehearing, during the period December 

8 2004 through February 2005. There are no Option Agreement wit 

9 

10 

11 It does appear that, pursuant to the October 28,2004 Pre-Rehearing Agreement 

12 between Cinergy Corp and Cognis, reimbursements to Cognis were made by 

13 Cinergy Corp. An illustration ofthe request for such payments is shown in a copy 

14 of voucher attached to my testimony, in which Mr. Jack Sceffen approved a 

15 '^Quarterly ERRSP payment" from Cinergy Corp. to Cognis?^ 

16 

17 For the November 22,2004 Pre-Rehearing Agreement between CRS and Kroger, 

13 it also appears that payments were made under this agreement. However, this 

19 agreement resulted in payments by Kro^i;^ For example, in 2005 under this 

20 agreement Kroger would continue to purchase generation from New Energy in 

21 2005. CRS would reimburse Kroger for one half of the amount actually paid of 

22 the POLR charge, except for the RSC and IMF (i.e. 1/2 ofthe AAC and i/2 ofthe 

Alt.ichi:-k:rii 14 
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1 SRT)and Kroger would pay to CRS 1/2 ofthe EA.̂ ** As can been seen in the 

2 invoice to Kroga: and calculations for the first quarters of 2005 attached to my 

3 testimony, Kroga: was billed for the "RSP Settlement Agreement."^^ However, it 

4 does not appear that payments were made to CRS, as the agreement stated, since 

5 (I) this invoice says to make the check payable to Cinergy Corp; (2) CRS 

6 reported no revenue for 2005 and (3) DERS, in response to OCC Interrogatory 

7 No. RI51 states that the accoimting entries for payments b^ Kroger arc not on 

8 DERS' books.'* 

9 

10 QSL WHAT CUSTOMERS ARE PARTIES TO THE OPTION AGREEMENTS? 

11 A5I, OCC was provided copies of twenty-two Option Agreements between CRS and 

12 CG&E customers who were parties to the Post-MDP Service Case or CG&E 

13 customers who belonged to groups that were parties to the case. These customers 

14 were part of one of the three "customer groups" with which there were Pre-

15 Rehearing Agreements - Hospitals, members of OEG and lEU-Ohio. As shown 

16 in the table below, ofthe twenty-two Option Agreements, fourteen are with 

17 hospitals - which I have not Usted here by name. There are six Option 

18 Agreements with OEG customers and two Option Agreements with JEU-Ohio 

!9 members. While each Option Agreement may have specific terms and conditions 

20 for each customer, for purposes of discussing these agreements I will use as 

•* Anachmcnt t2 dt Bate stamp 11S2. Provision I. 

' Attachment 15 at Bate Stamp 1159 through I i63. 

" AttaL-hn̂ cnt if) 

49 
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examples one Option Agreement from each ofthe three "customer groups" that 

are attached to my testimony. 

i Date I Agreemeni between: 
12/28/04 

' throu^ 
1/25/05 

i 12/31/04 
1 1/1/05 
1 1/12/05 
j 1/14/05 

1/19/05 
1 2/2/05 

12/20/04 
12/20/04 

Cinergy Retail Sales, LLC 

1 And: ' Membo-

1 1 
•ftlospitals 1 

Cinergy Retail Sales, Ll i • ^ ^ V 
Cinergy Retail Sales, I-i-C J ^ B 
Cinergy Retail Sales, L L r ^ ^ w 
Cinergy Retail Sales, L L C l ^ ^ B 
Cinergy Retail Sales, LLC 
Cinergy Retail Sales, LLC ] 
Cinergy Retail Sales, LLC 
Cinergy Retail Sales, LLC 

^ 

cm 

OEG 
OEG 
OEG 
OEG 
OEG 
OEG 

EEU-Ohio 
IEU-C»iio 

AttaclimeiU 

17 
17 
17 
17 
17 
17 
17 
17 
17 j 

In addition to this table above showing the Option Agreements, attached to my 

testimony is a table showing all the agreements provided to OCC in which CRS 

was a party, by '"customer group", and f o f l ^ ^ ^ K e . Pre-PUCO Order 

Agreements, Pre-Rehearing Agreements and Option Agreements) 77 

10 QS2. WHAT ARE THE GENERAL PROVISIONS THAT ARE COMMON TO 

11 EACH OF THE OPTION AGREEMENTS? 

12 AS2. hi general, under each Option Agreement with CRS, the customer would take 

13 generation service from CG&E - either continue its current CG&E service or 

4 provide notice il will take service from CG&E starting sometime during 2006 

i Elirouî h 2G0S. Tho cuscomor grants CRS the exclusive option la provide 

6 generation lo (he customer during 2005 through 2008. CRS has the nghf co 

. \ - - - . : ; i : . ; . : ( . 
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exercise this option ai any time. In exchange for this right, CRS will pay the 

customers ihe "Option Payment" set forth in an Exhibii to the agreement. Each 

Option Agreement superseded die Pre-Rehearing Agreements with these twenty-

lAvo customers 
7S 

The calculation of the Option Payment was ditHcrent fbr customers, but did 

generally follow the paiiCTi of CRS reimbursing components of CG&E's 

Provider of Last Resort Charge established in the Pre-R^earing Agreements. 

For example, in the basic Option Payment to^SHHU^HI^^^'^ ^ ^ 

foUowing amounts paid by the hospital lo CG&E for the MBSSO: 

A Request fbr bivoice Payment showing the calculation of a payment 

tis attached to my testimony^ 

As another example, for the Option Payment t 

calculated using the following formula: 

e payment amount is 

ilLhr.x-ni • " a: 3«:o Lian:p :')• 11 acA i 
d at Qatc .tamp i 4 -^rA i UMaiadum; 

\nuchnv:nt 17 a: Bute ^ump .•̂ 9. dt Exhibit .\ 

dl i3.i:C yZulT.p 3 .iild '>' 
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ll appears that the end result ofthis calculation is thatj^^^BHeimburscd for 

A Request for 

Invoice Payment showing the calculation of a payment I c f l H H B attached to 

my testimony S2 
/ 

The third example is a basic Option Payment torn CRS to Marathon which is for 

the following amounts paid by the;̂ IiilaratlKmito CG&E: 

•rRTc * 

• AAC 

• FPP-including EA 

• 50% of SRT** 

• IMF in excess of 4% of little g^ ̂  

A Request for Invoice Paym^n showing the calculation of a payment to 

Mara&on îs attached to my testimony.^ 

17 QS3. WHAT ARE THE COMPONENTS OF CG&E'S PUCO-APPROVED MBSSO 

18 AND WHAT COMPONENTS ARE BYPASSABLE? 

' .-\t:aciimcnt 17 ji Bate stamp 11, at H.̂ lubit A. 

-̂ Atlacamcm 19 al Date stamp 8&7-SiiS. 

"' Attachment 17 at Bute sUmp 44. af Exhibit .\. 

" Altachmom 19 at Hate siamp 654-655, 
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1 A53. The following table shows CG&E's MBSSO components: 

Market Based Standard Service Offer (MBSSO) Components 
PUCO-Approved 
11/23/04 Entry on Rehearing, 1/19/05 Second Entry on Rehearing and (a) (b) 

Tariff Generation rate 
RES (effective 1/1/06) 

Bypassable 
Non-RES (effective 1/1/05) 
Bypassable 

Rate Stabilization Charge (RSC) 
Bypassable for first 
25% of load switching 

Bypassable for first 50% of 
load switching (a) 

Annually Adjusted Component 
(AAC) 

Bypassable for first 
25% of load switching 

Bypassable for first 50% of 
load switching (a) 

Fuel & Purchased Power (FPP), 
including Emission Allowances Bypassable Bypassable 
Infrastructure Maintenance Fund 
(IMF) Non-bypassable Non-bypassable 
System Reliability Tracker (SRT) Non-bypassable (b) Bypassable (a) (b) 

(a) Non-RES bypass of RSC, AAC & SRT subject to notice by customers of a CRES contract through 
12/31/08 & agreement to other provisions per CG&E tariffs (CG&E Tariff Sheet Nos. 55.1 (RSC). 51.1 
(AAC) and 56.1 (SRT)) 

(b) In the PUCO's U/23/04 entry on rehearing it detennined the SRT would be unavoidable in 2005 (except 
for shopping credit customers), but tliat avoidance in subsequent years uould be detennine in a case later in 
2005. On 11/22/05 the PUCO adopted a Stipulation in Case No. 05-724-EL-UNC tliat provided for the SRT 
to be unavoidable and that all residential customers may retum to CG&E's MBSSO at the RSP price. (Order 

Ui3-5) 

3 Q54. WHY WERE THERE CRS OPTION AGREEMENTS THAT SUPERSEDED 

4 THE PRE-REHEARING AGREEMENTS? 

5 A54. According to DE-Ohio's response to OCC Interrogatory No. RI 103, rather than 

6 continuing die Pre-Rehearing Agreements, the Option Agreements were entered 

7 into because: 

8 

9 

to 

II 

12 

the Commission made material amendments to the alternate 

proposal effectively rejecting it and terminating the November 

contracts referred to above. Upon termination DERS had an 

obligation to enter into discussions to see if the parties could 

negotiate contracts permitting the parties to be in substantially 
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1 the same economic position as they were in the November 

2 contracts. Although neither party was under an obligation to 

3 enter any fbrthe contracl the parties agreed on the terms and 

4 conditions ofthe option contraclsf.'*̂  

5 I am aware that this general concept and belief that the Pre-Rehearing 

6 , Agreemenis were terminated by the outcome in the Post-MDP Service case at the 

7 PUCO is also shared by other employees of DE-Ohio affiliated companies. Mr. 

8 Ficke stated that he believed the "previous agreements, the November 

9 agreements, would have been voided by the Commission's Actions." As another 

10 example, Mr. Duff said that he bcHeved the November Agreement with the OEG 

11 members was nol effective because the Commission did nol put back in place the 

12 original stipulation or adopt the altemative proposal with the modifications. 

13 In addition, a "history" related to the Option Agreements that was provided by 

14 Mr. Jim Ziolkowski, a witness for DE-Ohio in the Post-MDP Service case,'*^ 

15 when he was asked to provide "the concept behind the CRES payments" also 

16 provides insight as to reasons for the Option Agreements. As explained in this 

17 history, in December 2004 il was decided that to have the "Cinergy CRES" 

18 provide generation' Vas too risky, and Cinergy essentially decided to not follow 

19 through with Ihc contract." According to Mr. Ziolkowski, negotiations were 

20 entered into by Cinergy *Vith each ofthe parties and it was agreed to make 

AS Attachment 20. 

'*'• Mr Ziolkowski was an cmpioyoe of m the Rate Departrrent of Cinergy Services who in 2006 took ovor 
rnim Mr, Duff the the Jutics of calculating optton payments ur.dcr the Option Agreements. 

54-



00220 

CONFIDENTIAL - Hixon Testimony Case No. 03-93-EL-ATA 

1 monthly or quarterly payments in lieu of offering generation service from the 

2 CRES.'"'*' 

3 

4 QS5. I F THE OPTION AGREEMENTS WERE ENTERTED INTO AFTER THE 

5 PUCO '5 DECISION IN THE POST-MDP SERVICE CASE, HOW ARE 

6 THEYRELA TED TO THE CASE? 

7 A55, All three sets of side agreements relate to CG&E's efibrts to obtain support for 

8 PUCO approval of a rate stabilization plan acceptable to CG&E. In the first two 

9 sets of agreements, DE-Ohio affiliated companies used benefits for customers 

10 under these agreements lo gamer support from parties in Post-MDP Case for RSP 

11 plans that were acceptable to the DE-Ohio affiliated companies. This support 

12 was achieved in part through the offers in the first two set of agreements to 

13 provide, through DE-Ohio affiliated companies, generation from a CRES and/or 

14 reimbursement for portions of DE-Ohio's MBSSO charges customers would pay 

15 if diey took generation from DE-Ohio. Once it was determined that the PUCO's 

16 decision could invalidate the agreements and that provision of generation under 

17 those agreemenis by a DE-Ohio affiliated CRES was too risky, the Option 

18 Agreements, in part, restored many ofthe benefits contemplated under the first 

19 two sets of agreements - - benefits agreed to in exchange for supporting RSP 

20 plans in this case that were acceptable to the DE-Ohio affiliated companies. 

21 

.Vtlachmeni 21. 
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1 V. THE IMPORTANCE OF THE SIDE AGREEMENTS TO THIS CASE 

2 

3 Q56. DO THE SIDE AGREEMENTS YOU HA VE DISCUSSED HAVE A 

4 BEARING ON WHETHER THE COMMISSION SHOULD APPROVE ONE 

5 OF THE COMPANY'S PROPOSALS THAT WAS PROVIDED TO THE 

6 COMMISSION IN THE POST-MDP SERVICE CASE? 

7 AS6, Yes. I have concerns that connect the review ofthe side agreements that! have 

8 discussed in this testimony to the Commission's decision regarding Duke Energy 

9 Ohio's proposals. These concerns relate to: 

10 A. Waiver of the Conunission's rules fbr post-MDP pricing for generation 

11 service based upon "substantial support from a number of interested 

12 stakeholders,"*^ where supporting stakeholders in the Post-MDP Service 

13 Case would not bear the burden of increases under the proposed rate plans, 

14 B. Waiver ofthe Commission's rules for post-MDP pricing for generation 

15 service based xxpon lack of a Rilly developed retail market for electric 

16 generation, where the side agreements have impeded market development, 

17 C. Regulatory problems presented by the side agreements, including 

IS discrimination, 

19 D. Exclusion ofthe OCC from negotiations, and a course of secret 

20 negotiations that resulted in support for the Stipulation and for CG&E's 

21 Alternative Proposal by parties who, due to side agreements, would not 

22 bear the burden of the rate increases proposed by CG&E. 

" Ohio Adm. Code 4901: l-35-02(C). 
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1 QSZ WHAT ARE YOUR OVERALL CONCERNS REGARDING THE SIDE 

2 AGREEMENTS AND THE COMMISSION'S RULES REGARDING POST-

3 MDP PRICING? 

4 A57. In a proceeding in which Duke Energy Ohio's proposed post-MDP pricing 

5 proposals are reviewed, it is important to retum to the roots for such a proceeding. 

6 During 2003, the Commission undertook an extensive effort to develop rules for 

7 the post-MDP pricing of generation service (Ohio Adm. Chapter 4901:1 -35, 

8 4901:1-35-01 Ihrough 4901:1-35-06. or "Rule 35"). The Post-MDP Service Case 

9 first developed during 2003 and Rule 35 became effective in May 2004 ~ in time 

10 for the application of Rule 35 to pricing after the MDP for Duke Energy Ohio's 

11 customers. My counsel informs me that Rule 35 was promulgated according to a 

12 statutory requirement that was part ofthe electric restructuring legislation in Ohio. 

13 Rule 35 has extensive requirements regarding fixed and variable pricing for 

14 generation standard service offers as well as requirements for a competitive 

15 bidding option that do not bear a close relationship to the Duke Energy Ohio 

16 proposals in the Post-MDP Savice Case.^ The departure from the Conunission's 

17 post-MDP pricing rules should be re-examined in light ofthe revelation of side 

18 agreements, and the results for the Post-MDP Service Case should be adjusted. 

^ CG&E's proposals never provided that customers who do not choose a supply option are included itL tl^ 
competitive bid price pool of customers as provided for by Rule 35. The CXJ&E proposals also did not 
provide, for example, a plan for establishing a fixed-rale service for firm full-requirements service (Rule 
35, Appendix B at 5), or specify the customer groups tbat will be served by each bid, or include the use of a 
thtrd-pany auctioneer, or include a discussion as to how the bidding process will provide confidence in the 
impaniatity ofthe process, or discuss the degree to which the request for bids would include the costs and 
risks of providing service at retaiL or identify the costs that CG&E expects to incur in providing ftxed^rate 
service, or indicate which risks and costs of providing the service would be passed tiirough to customers by 
way ofthe distribution function, or clarify the restrictions or conditions that customers who liave chosen an 
altemative must face in retuming to the competitive bid pool rate, or provide an analysis and justification 
for such restrictions and conditions lliat ii would impose. Id. 
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1 A, SUBSTANTIAL SUPPORT FOR THE RATE PLANS 

2 

3 Q58. DO YOU HA VE A SPECIFIC CONCERN REGARDING THE SIDE 

4 AGREEMENTS AS THEY RELATE TO WAIVERS FROM THE 

5 COMMISSION'S RULES REGARDING POST-MDP PRICING? 

6 A58, Yes. Upon the advice of counsel and my familiarity witii the Commission's rules, 

7 one of two waiver provisions regarding the Commission's post-MDP pricing rules 

8 provides that "the EDU may propose a plan for a standard service offer and/or 

9 competitive bidding process that varies from these mles where there is substantial 

10 siq}port from a number of interested stakeholders."^ The Customer Parties that 

11 had expressed opinions regarding Duke Energy Ohio's proposals opposed the 

12 proposals until they entered into the May 19,2004 Stipulation and related side 

13 agreements. This opposition is reflected, among olher places, in the 

14 Commission's September 29, 2004 Order that states: "On March 9,2004, most of 

15 the parties to these proceedings filed objections to CG&E's proposed RSP."*' 

16 

17 As can be seen Ihrough my earlier discussion ofthe reimbursements for portions 

13 of ERRSP charges lo Customer Parties, the fimdamentai effect ofthe side 

19 agreements was to insulate those large customers from the rate increases proposed 

20 in the Stipulation filed in May 2004, the Altemative Proposal proposed in Duke 

21 Energy Ohio's October 2004 Application for Rehearing, and the decision 

'^ Ohio Adm. Code 4901:1-35-02(0. 

" Order at 6 (September 29,2004). 
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1 contained in the Commission's December 2(X)4 Entry on Rehearing. Pursuant to 

2 the side agreements, those Customer Parties supported Duke Energy Ohio's 

3 proposals for post-MDP generation pricing in this case. So rather than a plan for 

4 a post-MDP standard service offer and/or competitive bidding process that varies 

5 from the PUCO's rules "where there is substantial support from a number of 

6 interested stakeholders,"^^ the result in this proceeding was that Duke Energy 

7 Ohio's proposals did not have substantial support from customers who would pay 

3 all the rate increases in Duke Energy Ohio's generation pricing plans. 

10 B. MARKET DEVELOPMENT 

11 

12 Q59. WHA T CONCERNS DO YOU HA VE REGARDING THE SIDE 

13 AGREEMENTS RELATED TO THE COMMISSION'S POST-MDP PRICING 

14 RULES? 

15 A59, Upon the advice of counsel and my familiarity with the Commission's rules, the 

16 other of the two waiver provisions in the post-MDP pricing rules provides that the 

17 "Commission may waive any requirement of Chapter 4901:1-35 ofthe 

18 Administrative Code for good cause shown or upon its own motion."^^ In its 

19 December 9,2003 request for CG&E to file an RSP in the Post-MDP Service 

20 Case the Commission stated its reasoning that "[a]s tlie competitive retail market 

*- Ohio Adm. Code 4901:1-35-02(0). 

•" Ohio Adm. Code 490l:l-35-02(B). 
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1 for electric generation has not flilly developed in the CG&E territory, the 

2 Commission finds il advisable that CG&E file a rale stabihzation plan as part of 

3 these proceedings, for the Commission's consideration."'*'* The Commission's 

4 interest in departing fi^m the post-MDP pricing rules in favor of a CG&E RSP 

5 proposal should also be re-examined in light ofthe side agreemenis that were 

6 connected with CG&E's RSP proposals. Since concem for market development, 

7 or lack thereof, was a reason the Commission requested an RSP, the side 

8 agreements should be reviewed to determine their effect on market development. 

10 On numerous occasions, beginning with the post-MDP pricing for the Dayton 

11 Power and Light Company,^' the Commission has slated that ils test of generation 

12 pricing is made in light ofthe PUCO's view that the competitive market has not 

13 developed sufficiently. When the Commission requested CG&E to file an RSP 

14 plan, it referred to Commission decisions in DP&L and FirstEnergy cases, and 

15 repealed similar language in CG&E's Post-MDP Service Case by staling: *The 

16 Commission has established three goals that may be met by an RSP, where CRES 

17 [i.e. competitive retail electric service] markets have nol fully developed by the 

18 end of a utility's MDP: (1) rate certainty for consumers, (2) financial stability for 

19 the utility, and (3) the fiirther development of competitive markets."** hi this 

20 Post-MDP Remand ease, the testimony of OCC witness Neil Talbot principally 

** Entry at 5 (December 9, 2004). 

^ DP&L RSP Case No. 02-2779-EL.ATA (September 2,2003). 

^ Order at 15 (September 29. 2004). 
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1 addresses the first two ofthe listed goals, while in diis testimony 1 will principally 

2 address the third goal - market development. 

3 

4 hi CG&E's Post-MDP Service Case, the Commission concluded that, with its 

5 modifications to the May 2004 Stipulation, "the stipulation is reasonably likely to 

6 enliance the development ofthe retail market for generation in CG&E's 

7 territory."" In ils November 2004 Entry on Rehearing die PUCO staled thai "the 

8 Commission finds that the modifications ofthe opinion and order suggested by 

9 CG&E... will further encourage the development ofthe competitive markets"*^ 

10 However, neither decision was based upon knowledge and analysis ofthe side 

11 agreements and their likely impact upon development ofthe competitive market 

12 in CG&E's service territory. 

13 

14 Q60, WHAT ARE YOUR CONCERNS REGARDING THE IMPACT THE SIDE 

15 AGREEMENTS WOULD HA VE AND/OR HA VE HAD ON THE 

16 DEVELOPMENT OF THE COMPETITIVE MARKET? 

17 ASO, The side agreements relate to the provision of generation service ~ whether for 

18 the direct supply of generation service or for reimbursement of g^eration-reiated 

19 payments to DE Ohio— and provide the signatory parties the ability tobypass^ 

20 charges that would otherwise be non-bypassable. As such, the agreements were 

21 designed to retain generation business for DE- Ohio or encourage the retum of 

" Order at 19 (September 29, 2004). 

Entry on Rehearing at 14 (Noven^er 23,2004). 
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1 customers to DE-Ohio generation service under post-MDP generation pricing. 

2 The Commission has previously recognized that market development can be 

3 fostered by increasing the ability of customers lo bypass generation-related 

4 charges. The Post-MDP Order features such a statement regarding the desirability 

5 of greater bypassibihly in Duke Energy's charges.^^ However, that bypassability 

6 should be for all non-wires charges and afforded to all customers, not just a select 

7 few customers who has side agreements witii DE-Ohio affiliated companies. By 

8 providing reimbursement of non-bypassable charges to selected large customers, 

9 the DE-Ohio aHilialed companies used the side agreements lo discriminate among 

10 customers and erect barriers to entry in the generation maricet for non-DEO 

11 affiliated CRES providers. The amount of non-bypassable charges reimbursed to 

12 Customer Parties constituted important costs for these customers and prevented 

13 DE-Ohio's competitors from ever competing for their demand. 

14 

15 The potential that the side agreements would cause many Customer Parties lo be 

16 non-shoppers has seemed to have materialized. Switching rates have plimmieled 

17 in areas served by Duke Energy Ohio since approval of posl-MDP generation 

18 pricing in the Posl-MDP Service Case. At the time the Posl-MDP Service Case 

19 came to hearing in May 2004, the switching rates for commercial, industrial, and 

20 residential customers were 22.04,19,70, and 4.91 percent*^ As of December 31, 

" Order at 19 (September 29,2004). The Concurring Opinion of Chairman Alan R. Schriber emphasizes 
that changes to Duke Energy's proposed Stipulation were made to lielp commercial and small indushial 
customers shop. 

'*' Tr Vol. !I at 133 (CG&E Wimess Stevie) (May 20.2004). 
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1 2006 the Electric (Thoice Sales switching rates listed on the PUCO's web site had 

2 fallen to 8.40,0.36, and 2.32 percent, respectively. The Commission's hope at the 

3 end ofthe Post-MDP Service Case proceedings for the development of 

4 competitive options for customers has not materialized,'*" and the competitive 

5 market is unlikely to recover or develop further without the bypassability of all 

6 rK>n-wires charges for all customers. 

7 

8 The side agreements described in my testimony use DERS and Cinergy Corp. as 

9 conduits for the reimbursement of amounts paid by some customers unda* tariff 

10 rates. The Option Agreemenis use DE-Ohio as a profit center and ils affiliate, 

11 DERS, as an organization that reimburses customers for payments they made to 

12 DE-Ohio, operates at a loss.'**̂  

13 

14 While DE-Ohio may argue that the companies involved are separate DE-Ohio 

15 affiliates, it does appears that CG&E and its parent company at that time, 

16 Cinergy Corp., viewed CG&E's RSP and the CRS and side agreements as 

17 interrelated. Attached to my testimony is a January 28, 2005 e-mail from Mr. 

18 Steve Schrader lo Mr. Ficke with an attached spreadsheet showing RSP impacts 

19 by Year'°^ At his deposition, Mr. Ficke explained that Mr. Schrader had been 

toi E.g., Order at 19. 

'̂ ^ Attachment 22 - According to the DERS 2005 Statement of Income, this company incurred aiTi ^ 
t)peratiiigLoS5'V before interest and taxeŝ  of approximately S14 mittioa in 2005: An "Operating Loss*' of 
ap{»̂ oxtfflately S22 million was budget by DERS for 2006̂ (DERS Renewal Application for Retail 
Generation Provides and Power Marketers, August 24, 2006, Exhibit C-3). 

103 Attaclmient23. 
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1 Chief Financial Officer ofthe Regulated Business Unit and this e-mail was in 

2 regards to the overall RSP impacts on Cinergy Corp., including annual earning 

3 per share ("EPS") estimate. As an example of how the CG&E RSP and the side 

4 agreements were considered to be related, RSP Related Revenues on GCF 21, 

5 are considered to be Revenues firom RSP charges less the following - "CRES 

6 Reimbursement (CRS.LLC)" for^MJ, FPP and SOT; "RSC^eimbursement to 

7 CRES (CRS,LLCy'; 'TCTO Reimbursement to CRES (CRS,LLC)" and/^|^ . 

8 miVKwh discount on CRES (CRSJ-LC)". 

9 

10 This interrelationship created by the side agreements allowed benefits to be 

11 offered to the Customer Parties through the reimbursement by a DE-Ohio 

12 affiliate of the RSP charges, including some non-bypassable charges; they paid 

13 to DE-Ohio. A result ofthis could be that Customer Parties would be less likely 

14 to purchase generation fi^m a non-DE-Ohio-affiliated CRES provider and more 

15 like to purchase generation from DE-Ohio. Indeed, in order for Customer Parties 

16 to benefit fcom the purchase of generation from a non-DE-Ohio affiliated CRES 

17 provider, they must be more than compensated for their loss of the expected 

18 reimbursement of RSP charges. 

19 

20 Thus, the Commission should also consider tlie DE-Ohio affiliated companies' 

21 interrelationships, as illustrated by activities related in the side agreements, in 

22 light ofthe Commission's mles that are designed to foster competitive equality. 

23 These mles also provide the Commission the ability to investigate and address 
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1 anticompetitive concerns raised due to the interrektionship among affiliated 

2 companies. There are numerous examples ofthis in the Commission's rules: 

3 • hi OAC 4901 :l-20-16(A), the Commission adopted a rule "so a 

4 competitive advantage is not gained solely because of corporate 

5 affiliatiotL This rule should create competitive equality, preventing unfair 

6 competitive advantage and prohibiting the abuse of market power.'* 

7 • In OAC 4901: l-20-16(D), the Commission's rule prohibits "cross-

8 subsidies between an electric utilily and its affiliates...." 

9 • In OAC 4901:1 -20-16(G)( I )(c), the Commission's rule requires that 

10 "Eieclric utilities and their affiliates that provide services to customers 

11 witiiin the electric utilil/s service territory shall function independently 

12 of each other...." 

13 . I n OAC 4901:1-20-16(G)(4Ke), the Commission's rule requires '*The 

14 electric utility shall not tie (nor allow an affiliate to tie) or otherwise 

15 condition the provision ofthe electric utilily*s regulated services, 

16 discounts, rebates, fee waivers, or any other waivers of the electric 

17 utilily*s ordinary terms and conditions of service, including but nol 

18 limited to tariff provisions, to the taking of any goods and/or services 

19 from ihe elecu-ic utility's affiliates." 

20 • In OAC4901:l-20-l6(G)(4)(f), tiie Commission's nile requires thal*The 

21 electric utility shall ensure effective competition in the provision of retail 

22 electric service by avoiding anticompetitive subsidies fiowing from a 

23 noncompetitive retail electric service to a competitive retail electric 
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1 service or to a product or service other than retail electric service, and 

2 vice versa." 

3 • In OAC 4901:1 -20-16(G)(4)(h), the Commission requires that 

4 "Employees ofthe electric utility or persons representing the electric 

5 utility shall not indicate a preference for an affiliated supplier." 

6 - I n OAC490I :l-20-16(GK4)(j). the Commission's rule requires tiiat 

7 "Shared representatives or shared employees of the electric utility and 

8 afSHatcd competitive supplier shall clearly disclose upon whose behalf 

9 their representations to the public are being made." 

to 

11 In addition to these requirements, the PUCO Staff has the authority to examine 

12 the records of the utilily and its afifiliaics and they "may investigate such electric 

13 iitilitv and/or affiliate operations and the interrelationship of those operations." 

14 (OAC 4901:1-20-16fl)(l) and (2)). At the conclusion of my testimony I make a 

15 recommendation with regard to these Commission rules and the side agreemenis 

16 rehited to this case. 

17 

18 Q6L DO YOU HAVE OTHER OBSERVAHONS REGARDING THE EFFECT 

19 THAT THE DEALINGS BETWEEN PARTIES HAVE HAD ON THE 

20 COMPETITIVE MARKET? 

21 A6L Yes. While investigating the side agreements, the CX̂ C obtained copies of two 

22 letter notifications attached to my testimony'^ f r o n ^ H | | ^ CG&E regarding 

' " Attachment 24. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

fse of CRES p r o v i d e ^ ^ | | | p H | | H a ^ the source of gmeration 

service during the RSP period that extends througli the end of 2008. (According 

^ 4 B ^ ^ H H H | submitted the second letter at the request of CG&E to clarify 

the first notice) Pursuant to the terms ofthe Stipulation, tcmns that were not 

modified by either the September 2004 Order or any subsequent entry on 

rehearing, a non-residential customer could avoid paying the RSC if the customer 

"enter[ed] [into] a contract with a credit worthy [sic] CRES provider to provide 

firm generation service tiirough December 31,2008" and providing CG&E with 

notification by a certain date that an alternative competitive retail electric supplier 

would provide die scrvicq|[ | | | | | |mHpbs to DiJce Enei^ Ohio did not 

provide such a notification for tiie entire period ending in December 2008, and 

tativ^|||mi||| |BHHB||ted during his deposition thaj 

does not have a supplier past the end 

CG&E was in a dispute with a CI^S provider in early 2005 regarding claims that 

CG&E demanded customers to submit a long and intimidating agreement before 

they were pennitted to bypass the provider of last resort charges. A Commission 

Entry, dated February 9,2005, agreed that CG&E should be able to ask shopping 

customers to sign an agreement, but rejected the needlessly long form tiiat CG&E 

required. ̂ '̂ The situation wiljiimpiotifications follows tiie overall 

approach taken by CG&E in the Post-MDP Service Case: some benefits were 

provided to Customer Parties in order to eliminate tiieir opposition to CG&E's 

lOi Entry at 2 (February 9,2005). 
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1 post-MDP generation pricing proposals that pemutted CG&E to raise prices witiiout the 

2 threat of competition. The Commission could take a significant step towards 

3 eUmiuating tiie potential for problems of discrimination and anti-competitive 

4 activities by making all generation-related charges bypassable. 

5 

6 C. REGULATORY PROBLEMS 

7 

8 Q62, IN EVALUATING DUKE ENERGY OHIO'S PROPOSED POST-MDP 

9 GENERATION PRICING, WHAT REGULATORY CONCERNS SHOULD 

10 THE COMMISSION CONSIDER THA TARE RAISED BY THE SIDE 

11 AGREEMENTS? 

12 A62, The overall Post-MDP generation pricing plans proposed by Duke Energy in the 

13 Posl-MDP Service Case ~ when tlie effect of die side agreements is properly 

14 considered ~ are discriminatory in favor of a relatively small number of large 

15 users of electricity. Anti-discrimination and rate setting in a public process is a 

16 major tiieme in the regulation of utilities. Upon the advice of counsel, an anti-

17 discrimination statute (R.C. 4905.35 and 4928.14(A)) reflects tiiis theme in 

18 Ohio's regulation of generation pricing for electricity.*^ 

19 

20 Aside from the effect on the competitive market ofthe reimbursements to 

21 Customer Parties of portions of tariffed rales, some ofthe Option Agreements 

"^ To the extent that non-bypassable charges arc classified as distribution-related, counsel advises me that 
R.C. 4905.32 applies which prohibits the refund of charges, "directly or hidirecily.'* The option paymems 
by CRS and payments by Cinergy Corp. constitute indirect refunds. 
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1 provide for reimbursement of a regulatory transition charge ("RTC"). As a matter 

2 of fairness, the costs for which the RTC was designed lo recover revenue for 

3 CG&E associated with the legacy generation system are remnants ofthe previous 

4 regulatory regime in Ohio which should be borne by all customers, not just small 

5 customers who do not have Option Agreements with a DE-Ohio affiliate. I have 

6 been informed by counsel that the payment of RTC by all customers is also a 

7 legal requirement that stems from Ohio's electric restructuring legislation, '̂ ^ The 

8 EKike-affilialed companies have turned the RTC into a bypassable charge that is 

9 no longer competitively neutral (i.e. it is bypassed only by certain customers with 

10 side agreements). 

11 

12 D. EXCLUSION OF PARTIES AND CUSTOMER CLASSES 

13 FROM NEGOTUTONS 

14 

15 Q63, WHA T CONCERNS ABOUT THE SIDE A GREEMENTS' RELA TIONSHIP 

16 TO THE PROCESS THATLED TO THE STIPULATION SHOULD THE 

17 COMMISSON CONSIDER IN EVALUATING DE- OHIO'S POST-MDP 

18 GENERATION PRICING? 

19 A63. The negotiating process which led to the May 2004 Stipulation in the Post-MDP 

20 Service Case was deficient, which resulted in a distorted presentation to the 

21 Commission regarding die support for Duke Energy's proposals. The 

22 discrimination practiced by Duke Energy Ohio, in concert with its affiliated 

107 R.C. 4928.37 
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1 companies, was directed in favor of lai^e customers that had intervened 

2 individually or as members of groups. The negotiations that took place to enlist 

3 (1) the support of die May 2004 Stipulation (i.e. resulting in the Pre-PUCO Order 

4 Agreements)^ (2) the support of tiie October 2004 Alternative Proposal in Duke 

5 Energy's Application for Rehearing (i.e. resulting hi tiie Pre-Rehearing 

6 Agreements), and (3) tiie support of Duke Energy Ohio^s and ils affiliates' 

7 operations under the plan approved by the Commission (including tiie Option 

8 Agreements) were as unknown to the OCC at the tune ofthe Post-MDP Service 

9 Case as the side agreements tiiemselves, 

10 

11 The statement on the record regarding separate negotiations at the time of the 

12 hearing in tiie Post-MDP Service Case was made by Staff Witness Cahaan that 

13 the "Staff encouraged tiie company to meet individually with each ofthe parties 

14 in the case to work out their individual problems."'*** However, that statement 

15 was accompanied by an assurance from Staff Witness Cahaan that "[a]ll parties to 

16 the case were notified and were invited to participate in the settlement 

17 discussions."'^ The Commission apparentiy relied upon this representation. 

18 stating in ils September 29.2004 Order that "[tjhere is no evidence that all parties 

19 were not invited to participate iu settlement discussion. As a matter of fact, 

20 testimony at tiie hearing indicates that all parties participated in negotiating 

"* Staff Exiiibit 2 (Cahaan Supplemeutal Testimony filed May 24,2004) at 1-2, 

''^ Id. a l l . 
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1 sessions ""° Contrary to this behef held by the Commission, tiie side 

2 agreements in tiie May 2004 time frame show that a great deal of negotiation and 

3 agreement was undertaken outside tiie view of the (XJC and was not revealed in 

4 testimony in this case. The large electricity users that supported the Stipulation 

5 were favored by side agreements, distorting any negotiating process that was 

6 conducted in the open. The open negotiating sessions could nol involve serious 

7 bargaining because the large electricity users had reached side agreements so that 

8 they would not be subject to the many ofthe generation rate increases that were 

9 publicly proposed by CG&E in its ERRSP. 

to 

11 The PUCO's November 23,2004 Entry on Rehearing also noted the support Duke 

12 Energy Ohio's Altern^ve Proposal from Cognis, Kroger, lEU. OHA, OEG, 

13 PWC, and FES.''' The reasons for this support shown by the large electricity 

14 users is illuminated by revelation in the instant proceeding ofthe evidence of a 

15 second major round of side agreements (i.e., the Pre-Rehearing Agreemenis) 

16 Duke Energy Ohio and its affiliates tailored to Duke Energy Ohio's Altemative 

17 Proposal. As can be seen from my discussion ofthese Pre-Rehearing 

18 Agreements, tiie second round of exclusionary negotiations was based in part 

19 upon provisions in first side agreements to maintain the economic advantages 

20 provided to these Customer Parties in the event the Commission exercised its 

"° Order at 13 (September 29, 2004). 

' " Entry on Rehearing at 59 (November 23. 2004), 

- 7 1 -
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1 judgment and altered any of Duke Energy Ohio's proposals contained in the May 

2 2004 Stipulation. The second round of exclusionary negotiations substantially 

3 held the Customer Parties to the May 2004 Stipulation and to theh support for 

4 CG&E's Altemative Proposal. Two parties that supported the May 2004 

5 Stipulation did not support the Alternative Proposal - Dominion Energy, the only 

6 competitive provider of generation service to CG&E residential customers and 

7 Green Mountain, who served residential customers elsewhere in Ohio The OCC 

8 was not invited to any open negotiating sessions during the period between the 

9 PUCO Order and the November Entry on Rehearing and serious opposition to 

10 Duke Energy Ohio's Ahemative Proposal was avoided because the large 

11 electricity users had reached side agreemenis so that they would not be subject to 

12 tiie portions ofthe generation price increases publicly proposed by Duke Energy 

13 Ohio in that Altemative Proposal. 

14 

15 The CG&E-affiliated companies followed the terms ofthe "second round" (i.e. 

16 Pre-Rehearing Agreements) agreements ^ t t b f | | | | ^ k n ( j | | | | | | | p b ^ entered into 

17 new mdividual customer Option Agreements with members of lEU, OEG, and tiie 

18 Hospitals. The Option Agreements with die large electricity users that are 

19 monbers of these groups were again based upon maintaining the disciiminatory 

20 side agreements that favored these customers by not subjecting tiiera to the 

21 generation price increases proposed publicly by CG&E. "Whistle btower" 

22 statements by John Deeds - formerly an employee of a DE-Ohio affiliated 

23 company who performed iunctions for CRS and who has characterized tiie CRS 
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1 option agreements as "sham transactions" in a wrongful termination action in 

2 federal court - alerted tiie OCC to die existence of additional side agreemenis that 

3 maintained support by large electricity users of CG&E's post-MDP generation 

4 pricing to which tiiey are not entirely subject. The OCC and other parties were 

5 excluded from discussions tiiat resulted from CG&E's efforts to support it Posl-

6 MDP generation pricing proposals. CG&E never faced the public test of its 

7 proposals that should exist in proceedings before the Commission. 

8 

9 VI. CONCLUSION 

10 

11 Q64. WHA TDO YOU RECOMMEND AS THE RESULT O F YOUR 

12 EXAMINATION AND ANALYSIS REGARDING THIS CASE? 

13 A64. I recommend the prohibition ofthe discriminatory treatment and anticompetitive 

14 activities that accompanied Duke Energy Ohio's RSP proposals, as adopted and 

15 modified by the Commission. The Commission should make all generation-

\t related charges bypassable to remove the incentive that has driven the 

17 discriminatory treatment of customers and encourage the development ofthe 

18 competitive market. With respect to RTC charges, since all customers are to pay 

19 their fair share of regulatory transition costs, I reconmiend the prohibition of any 

20 reimbursements for RTC charges. 

21 

22 I also recommend the Commission require ils Staff (or an auditor hired by the Staff 

23 at DE-Ohio's expense) to promptly investigate the interrelationships between DE-
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1 Ohio and its affiliates, including activities related to the side agreements in this 

2 case, as provided for in OAC 4901:1-20-16(I)(t) and (2). Earlier in my testimony 1 

3 listed some of tiie requirements of tiie PUCO's corporate separation rules (among 

4 other requirements) dial should be at least part ofthe subject of tiie investigation. 

5 Part of Staffs investigation should be a review and audh ofthe transactions among 

6 DE-Ohio affiliates related to the side agreements in this case, to assure that DE-

7 Ohio's customers who did not have side agreements have not had to pay, directly 

8 or indirectly, for die reimbursements to tiie Customer Parties and have not had to 

9 pay higher rates for costs DE-Ohio has sought to collect through its MBSSO, due 

10 to such reimbursements. The results ofthis investigation should be presented to 

11 the Commission in a hearing. Any needed modifications to the rate stabilization 

12 plan, and to the operations of DE-Ohio and ils affiliates, should be implemented by 

13 the Commission. 

14 

15 Finally, tiie Commission should adopt a post-MDP generation pricing plan for 

16 DE-Ohio based upon the recommendations of OCC witness consultant Neil 

17 Talbot. 

IS 

19 Q6S. DOES THIS CONCLUDE YOUR TESTIMONY AT THIS TIME? 

20 A65. Yes. However, I reserve the right to incorporate new information that may 

21 subsequently become available. 

22 
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Agreement 

T h i s agreement is between The Cinergy Retail Sales. LLC (Cinergy), 

and the hospitals shown on tiie attached agreement exhibit 1 

incorporai:ed by reference into this agreement (Hospitals), effective t h i s 

19th day of May 2004. It is the intent of the parties to th i s agreement to 

bind Cinergy and the Hospitals to the terms and cond i t ions set forth 

herein. T h e following is the entire agreement between Cine rgy and t h e 

Hospitals (parties); it may not be amended except by t h e written 

agreement of the parties-

This agreement is binding on the parties regarding the subject 

matter herein and both the terms and existence of the ag reemen t arc to 

remain confidential among the parties and may be r e l ea sed to non­

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of t h i s agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such court or administrative agency s h a l l use best 

efforts to immediately notify the other party. The parties sha l l defend the 

confidentiality of this agreement. The parties shall not circulate the 

ijgreement, or disclose its existence, to any employee, agent, o r assignee 

of the party unless such employee, agent, or assignee has a n e e d to know 

for the purpose of effectuating the agreement. 

The parties, for good consideration, agree to the foUowing terms 

and condiLions: 
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1- Beginning J a n u a r y 1, 2005^ a n d through December 3 1 , 2008, , 
Cinergy will offer to seD retail electric generation service to the 
Hospitals for all their CG&E accounts at a firm power , all-in, 
fixed rate equal to the applicable tariff rate of Thie Ckicinnati 
Qas & Electric Company's unbundled generation r a t e approved 
by the Public Utilities Commission of Ohio (Commission) in case 
no , 99-1658-EL-ETP !«$%> t h e regulatory t rana i t ion charge 
approved in the same case less one (1) mil per k w t i / except tha t 
Jetvish Hospital a n d Children's Hbspital sha.U purchase 
competitive retail electric generation service from Cinergy at a 
ra te equal to the real time pricing tariff rate autid currently 
effective service agreement they arc receiving from The 
Cincinnati Gas & Electric Company on December 3 1 , 2004. 
The retail electric generation offer indicated a b o v e will be a n 
Option for Hospital accounts to accept anytijnne prior to 
1 2 / 3 1 / 0 8 and the term of s u c h generation a r r a n g e m e n t will b e 
designated by the Hospital accounts but will e x t e n d no longer 
t h a n 1 2 / 3 1 / 0 8 . 

2. Cinergy shall reimburse the Hospitals for any Efate stabilization 
charge (a component of the provider of last resort charge) paid 
to The Cincinnati Gas & Electric Company by t l i e Hospitals 
piirchasing competitive retail electric generation service from 
Cinergy pur suan t to paragraph one (1) above. C ine rgy shall 
reimbx^sc and rate stabilization chargesfc actually p ^ d quarterly 
through the term of this agreement. 

3. If, prior to December 31 , 2008 , the Hospitals a d d additional 
load or accounts in The Cincinnati Gas & Electric Company's 
certified territory, such new load or accounts m a y recdve the 
op t ions and benefits accruing from part ic ipat ion in this 
agreement to the extent that such new load o r accounts 
represents new peak load of three (3) MW or less , except tha t 
n e w load relative to dual feeds shall be subject to t h e terms and 
conditions set forth in paragraph six (6) ofthis a g r e e m e n t . 

4. Cinergy shall pay the Ohio Hospital Association $50,000.00 
u p o n the issuance of a final appealable order o f the Public 
Utilities Commission of Ohio satisfactory to Cincrg/. 

5. T h e Hospitals shail comply with the terms and conciitions of the 
o r d e r o( the Public Utilities Commission of Ohio in c a s e no. 03 -
93-EL-ATA including tlie payment of regulatory transition 
charges and provider of last resort charges except a s set forth 
here in 

fCo^l'M ; 
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6. Cinergy shall not amend the rates charged by T h e Cincinnati 
G a s & Electric Company for dual feeds for load ex is t ing prior to 
December 31 , 2004, until a t least December 3 1 , 2008. T h e 
Cincinnati Gas fls Electric Company may amend i t s tariffs for 
d u a l feed where there is a significant increase in l o a d or for n e w 
d u a l feed consumers pursuant to an application approved by 
t h e PubUc Utilities Commission of Ohio. 

7. Hospitals purchasing generation service p u r s u a n t to existing 
tariff load management riders as of December 3 1 , 2004, m a y 
continue to purchase generation service p u r s u a n t to such load 
management riders through 1 2 / 3 1 / 0 8 . 

8. This agreement has no application to The Cinciruiat i Gas & 
Electric Company's transmission and d is t r ibut ion rates a s 
approved by the Public Utilities Commission of O h i o . 

9. The Hospitals shall cause the Ohio Hospital Association to 
support a Stipulation filed by The Cincinnati G a s & Electric 
Company and the Ohio Hospital Association, in c a s e no 03-93-
EL-ATA, and any related litigation. 

This agreement terminates after December 31 , 2 0 0 8 , o r upon t h e 
occurrence of any of the following: 

A. The PubUc Utilities Commission of Ohio, in case n o . 03-93-EL-
ATA, fails to af^rove as par t of the capped prov ider of l a s t 
resort charge, a fuel cost recovery mechanism s u c h that T h e 
Cincinnati Gas & Electric Company may recover fuel cos t s 
equal to the average costs for fuel consumed at Tine Cincinnati 
gas & Electric Company's plants, and economy p t i r chase power 
costs, for sales in The Cincinnati Gas & Electr ic Company's 
Certified Service Territory. 

B. The Public Utilities Commission of Ohio, in Case N o . 03'93-EL-
ATA or a related case necessary to carry out t t i c terms a n d 
conditions of this agreement, fails to issue an o r d e r acceptable 
to Cinergy. 

C. Upon thirty (30) days written notice by either p a r t y upon t h e 
issuance of an order by a court or regulatory body of competent 
jurisdiction that substantially prevents either party i rom 
performing its obligations pursuant to this a g r e e m e n t . 

All acuccs, dcm^Jnds, nnd statements tc be given hercuncicr si.jii be 

^ -o i i t , . 343 
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given in writing to the parties at the addresses appearing here in below 

a n d will be effective upon actual receipt: 

To the Hospitals: 

Rick Sites, General Counsel 
155 East Broad Street, 15«* Floor 
Columbus, Ohio 43215-3620 

To Ciacrgy: 

Cinergy 
J a m e s B. Gainer 
139 Eas t Fourth Street 
Cincinnati, OH 45202 

or such o the r address a s is provided in writing by the recipient from time 

to time. Payments shall be made by ACIi or wire transfer t o t h e account 

designated by the payee from time to time. 

Cinergy and OHA shall defend, indemnify, and hold h a r m l e s s the 

non-breaching party from any and all claims by third p a r t i e s including 

the government regarding the enforcement or breach of t h i s agreement, 

including b u t not limited to, property damages, environmental damages, 

contract damages, fines, or penalties arising from or in connec t ion with 

the provision or acceptance of competitive retail electric s e rv i ce arising 

from or in connection with the performance ofthis agreement . 

Thia agreement is for the exclusive benefit of die p a r t i e s and may 

nor be assigned withouL the written consent of the non-ass ign ing party. 

This Letter Agreement shall be govenied hy and c o n s t r u e d in 

accordance with the laws of the State of Ohio. 

Ent.erffd into on this 19th day of May: 

' ( • r . 'n - ' r r 
•J 
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On behalf of Cinergy On Behalf of the Hospitals 

IlLMtZ. 
Paul A. Colbert, Senior Counsel 
The Cincinnati Gas & Electric Company 
155 East Broad Street 
Columbus, Ohio 43215 

Rick Sites, Gene^-al Counsel 
155 East Broad S t . , 15*Floor 
Columbus, Ohio 43215-3620 
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Agreement Exhib i t One 

Bethcsda North 
Children's 
Deaconess 
Drake Center 
Good Samaritan 
Health Alliance (Jewish, Christ, Port Hamilton, and University of 
Cincinnati 
Hospital) 
McCoilough 
Mercy Fairlield 
Mercy Franciscan 
Mercy Health Partners 
Mercy Hospital Clermont 
Mercy M t Aircy 
Mercy Western Hills 
Middletown Regional 
Select Specialty Hospital 
Shriners B u m s Hospital Cincinnati 
Summit Behavioral Healthcare 
TriHealth 
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Agreement 

This Agreement is between Cinergy Retail Sales, LLC (CZinergy), a n d 

AK Steel Corpora t ion , Air Products as Chemicals, Inc., Ford Motor 

Company, O R Aircraft Engines, and The Proctor and Oambie Co, 

(Customers) , effective tiiis 19*i» day of May 2004. It is the i n t en t of t h e 

Parties to t h i s Agreement to bind the Customers to t h e terms a n d 

conditions s e t forth herein. 

This Agreement is bindbig on the Parties regarding t h e subject 

matter h e r e i n and is to remain confidential among the P a r t i e s and m a y 

be released to non-Parties onfy if ordered by a court or admin i s t r a t ive 

agency of competent jurisdiction. If the issue of this Agreement's 

confidentiaJity comes before a court or administrativo agency of 

competent jurisdiction the Paxiy before such court or admin is t ra t ive 

agency sha l l immediately notify the other Party. The Parties shaU defend 

the confidentiality of this Agreement, The Paurties shall no t circulate t h e 

Agreement, or its existence, to any employee, agent, or a s s ignee of t h e 

Party unless such employee, agent, or assignee has a n e e d to know for 

the purpose of effectuating the Agreement 

The Parties, for good consideration, agree to the following t e r m s 

Qjid conditions: 

1. The Customers may, individually and on an individual account 
basis, select one of the foUowing options for competitive retai l 
eieclric -̂ crvicre no later Ui;ui sixty (60) d-ivs afccr the Public 
Utilities Commission of Ohio's (Gomniission) Order in Case No . 
03-93-EL-ATA or December I, 2004, whichever c o r n c s first: 
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a. Beginning January 1, 2005 and ending December 3 1 , 2008, 
each Customer except Gfeneral:: Electrkl m a y pvirchase 
competitive retail electric generation service from Cinergy a t 
their current tariffed unbundled generation ra te approved by 
the Commission in case no. 99-1658-EL-ETP and also 
known as Big G, ptam em amounf tequat t%th«&<i!!4Art^ 
adjiisted fuel component of The Cincinnati G a a & Eiectric * 
Qompany's price to compare component of it» oEiarket-based ' 
standard service otf^M'approved by the Commission, in case 
nt t^ 03-93-EL-ATA^ a* sucte rate v nmy b e periodically 
approved by the PUCCIt> It is agreed that for a j iy Customer 
who elects this option (a) and that electa to keep a 
competitive retail electric service contract e x t e n d i n g beyond 
Janua iy 1, 2005, but ending no later than December 3 1 , 
2005, Cinergy shall reimburse such Customer oxMit half the^ 
annually adjusted componetit ol th« POLR during" 2C09Pand 
the Customer shall begin service under this op t ion (a) n o 
later than J a n u a i y 1, 2006, Beginning J a n u a r y 1, 2005 , 
General Electric and P&G*5 Ivorydale a n d Healthcare 
Research Center facilities may purchase t h r o u g h December 
3 1 , 200S competitive retail electric service f rom Cinergy 
pursuant to the terms and conditions of its e x i s t i n g Service 
Agreement for Supply of Electric Energy with T h e Cincinnati 
Gas & Electric Com.pany adjusted quarterly for fuel aa noted 
above. P&O'a BDH and CBL for the Ivorydale a n d 
Healthcare Research Center facilities, as t h o s e terms a r e 
defined in their current RTP agreements, m a y b e adjusted 
annually, unless the part ies agree otherwise. Cinergy shall 
reimburse quarterly all Customers for a c t u a l Regulatory 
Transition Charges, Rate Stabilization C h a r g e s , and t h e 
annually adjusted component of the Provider o f Las t Resort 
charges paid to The Cincinnati Gas & Elect r ic Company. 
The effect of such reimbursement shall be th .a t Customers 
will pay the unbundled generation rate approved in Case No. 
99-1658-EL-ETP p lus quarterly fuel increases. Cinergy m a y 
set off revenues collected for actual Regulatory Transition 
Charges, Rate Stabilization Charges, and a n n u a l l y adjusted 
component of the Provider Of Last Resort cha rges paid 
against any outstanding balance owed to a n y Cinergy 
company; or, 

b . Each Customer may accept The Cincinnati G a s 8c Electric 
Conipany*s market-based standard service offer price, 
including the price to compare and provider of last resort 
charge, approved by the Commission in case n o . 03-93-EL-

iCO4|04-l 
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ATA, bu t retain the right through December 3 1 , 2008, t o 
switch to a competitive retail electric service p r o v i d e r under 
the terms and conditions of the Commission's o r d e r . Upon 
switching to a competitive retail electric s e r v i c e provider, 
Cinergy shall reimburse each such Customer o n e * h a U of t h e 
annually adjusted component of the Provider o f Las t Resort 
charges (such charges do not include the Rate Stabilization. 
Charge component of the Provider of last R e s o r t Charge) 
thereafter paid to The Cindnnati Gas & E lec t r i c Company 
through December 31 , 2008. If a Customer is t a k i n g service 
from a non-Cinergy afOliated competitive r e t a i l electric 
service provider on January 1, 2005. C i n e r g y shal l 
reimburse such Customer for one-half of t h e aimually 
adjusted component of the Provider of Last R e s o r t charges 
(such charges do not include the Rate Stabitia^ation Charge 
component of the Provider of last Resort Oharge^ un t i l 
December 3 1 , 2005. If a Customer notifies C i n e r g y ao la te r 
than 60 days after the order is issued in Case N o , 03-93-EL-
ATA or December 1, 2004 (whichever comes first) that it 
intends to purchase generation from a competi t ive retai l 
electric service provider (including a Cinergy affiliated CRES) 
for the period January 1, 2005 thru D e c e m b e r 31, 2 0 0 S 
then: a) Cinergy shall reimburse the Customer for one-half of 
the annually adjusted component of the Prov ider of Las t 
Resort charge for the period Janua iy 1, 2 COS through 
December 3 1 , 2003; and b) this no t ice constitutes 
Customer's contract with a credit worthy C R E S to provide 
firm generation service for its full capacity, energy a n d 
transmission requirements through Decemi>Gr 31, 20OS. 
Cinergy may set off revenues collected for o n e half of t h e 
annually adjusted component of the Provider O f Last Resort 
chargee to be reimbursed to the appl icable Customers 
against any outstanding balance owed to any Cinergy 
affiliated company. Customers choosing t h i s option m a y 
switch from a non-Cinergy affiliated competitive retai l 
electric service provider to Cinergy at t h e market r a t e 
approved by the Commission in case no. 03-93-EL-ATA or 
the market rate offered by Cinergy, whichever i s higher. 

If, prior to December 31, 2008, any of the Customers a d d 
additional load or accounts in The Cincinnati G a s Sc Electric 
Company's certified territory which exceeds a Customer's 
combined (.iJl accounts) maximum demand as of January 1, 
2005, such new load or accounts may receive t l i c options a n d 
beneJlts accruing from participation in this Agreement to t h e 
extent that, for each Customer, such new l o a d or accounts 

{C04l'H:j 
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cumulatively represents new peak load of three (3) MW or less; 
a n y accounts representing new load beyond the foregoing limit 
a re not included under this Agreement. 

3. Customers shall pay The Cincinnati Gas & Electric Company's 
t ransmission and distribution rates as approved hy the 
Commission. 

4. Cinergy will comply with all regulatory requirements necessary 
to be certified a s a competitive retail electric service provider to 
offer competitive retail electric service to Customers a s required 
b y paragraph one (1) of this Agreement. 

5. I n the Cincinnati Gas & Electric Company's next distr ibution 
b a s e rate case tha t results in a change in the C u s t o m e r s ' rates, 
CGfisE will fdc a cost of service study reflecting a c t u a l cost of 
service for all rate classes. The Cincinnati Gais & Electric 
Company shall support the future distribution rid.er, proposed 
a s Rider CIR. allocated based upon distribution net p l an t . 

6. The Customers shall cause the Ohio Energy Group to support a 
Stipulation filed by The Cincinnati Gas & Electric C o m p a n y a n d 
t h e Ohio Energy Group in case no. 03-93-EL-ATA. 

7. If a Customer had shopped for competitive gene ra t ion and is 
subject to a minimum stay with CG8EE that e x t e n d s beyond 
J a n u a r y 1, 2005, then the min imum stay shall b e waived and 
t h e Customer may elect u n d e r Pau-agraph 1 for serv ice to be 
effective J a n u a i y 1, 200S. 

8. Nothing in this Agreement modifies or limits aixy settiement 
agreement reached by the Parties or their agents i n Case No. 
99-1658-BI^ETP. 

9. T h e Parties agree to work in good faith to carry o u t t h e intent of 
Paragraph 1, including the development of CRES c o n t r a c t s with 
t e r m s and conditions as similar as possible to the existing 
unbundled tariffs. Cinergy will not rcqioirc s u r e t y bonds, 
deposi ts or otiicr corporate guarantees under P a r a g r a p h 1. 

10. If an order in Case No. 03-93-EL-ATA is i s s u e d which is 
acceptable to CG8tE bu t which renders invalid or ineffective any 
provision of thia Agreement to tiic economic d e t r i m e n t of tiie 

{CO^l'51) 
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Customers , then Cinergy will provide the aame economic value 
to the impacted Customer(s) through some o t h e r mutually 
acceptable process. 

This Agreement terminates after December 31 , 2008, o r a s follows: 

A. The Commission, in Case No. 03-93-EL-ATA, a n d ongoing fuel 
cost recovery cases, fails to approve as part of t h e capped 
Provider of Last Resort Charge, a fuel cost recovery mechanism 
such that fuel costs equal the average embedded fuel costs for 
all consumers in The Cincinnati Gas & Electric Company 
service territory served by any Cinergy company. 

B. The Commission, in Case No. 03-93-EL-ATA or a re la ted case 
necessary to carry out the temis and condi t ions of th is 
Agreement, issues an order unacceptable to Cinergy, 

C. A CQiirt or administrative agency of competent jurisdiction 
i ssues an order depriving the Parties of the b e n c G t s of this 
Agreement or otherwise voiding this Agreement 

Before tennination of the Agreement as provided in p a r a g r a p h s A and 

B abovc^ the Parties agree to u se best efforts to fulfill the i n t e n t of this 

Agreement, by negotiating amendments to the Agreement t h a t provide 

the Parties with substantially the same economic benefit for substant ia l ly 

the same consideration as contained in the original Agreement. 

All notices, demands, and statements to be given herexinder shall be 

given in writing to the Parties a t the addresses appearing h e r e i n below 

and will be effective upon actual receipt: 

To Customers: 

David F. Boehm, Esq. or 
Michael L. Kurtz, Esq. 
Boehm, Kurtz fir, Lowry 
36 Kast Seventh Street, Suite 2110 
Cincinnati, Ohio 45202 

iCu^i ' i l :) 
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J ames B, Gainer 
Cinergy Services, Inc. 
139 Eas t Fourth Street 
Cincinnati, OH 45202 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to t h e account 

designated by the payee from time to time. 

Cinergy and the Customers shall defend, indemiufy, a n d hoid 

harmless the non-breaching Party from any and all c l a i m s by third 

Parties regarding the enforcement or breach of this Agreement arising 

from or in connection with the performance of this Agreement, 

This Agreement is for the exclusive benefit of the P a r t i e s and may 

not be assigned without the written consent of the non-ass igning Party. 

This Agrccirient shall be governed by and construed irx accordance 

with the l aws of the State of Ohio. 

Entered into on this 19th day of May: 

On behalf of Cinergy On Behalf of the C u s t o m e r s 

Ui / ' 
CVS 

Paul A. Colbert, Senior Counsel 
The Cincinnati Gas & Electric Company 
155 East Broad Street 
Columbus. Ohio 43215 

L y # l ^ . 
David Bof.hm. Coianse i 
Michael L. Kurtz, Counse l 
Bof'hm, Kurt2, & r,^wTy 
36 East Seventii S t r e e t 
Suite 2 i 10 
Cincinnati, Ohio - ^5202 

("04194: 
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CiNERCY, 
S£R\/iC£S 

139 East FourKh Street 
P.O. Box 960 

Cincinnati. OH 45201^)960 

April 4 . 2005 

Mr. David F. Boehm 
Attomey for the Ohio Energy Group 
Boehm, Kurtz & Lowry 
Attorneys at Law 
36 East Seventh Street 
Suite 1510 
ancinnat). OH 45202 

Re: CalculatTon of RTP Optiori Payments 

Dear Dave: 

As you a r ^ u a t ^ ^ ^ ^ ^ a u s ^ ^ i negotiating the CRS option agreements witfi 0 £ G 
m e m b e r s ^ H i m ^ ^ ^ ^ ^ B H I H r i t was agreed that the terms and conditions of the i r 

^ n g H i f wofcud continue through December 31,2008. More specifically wittirespect t o 
was agreed that the CBL and BDH defined in the RTP would remain in effect for the 

entire term of the agreemei>t provided their was no substantive increase I n their load du r ing 
the term of the agreement. While both parties have and continue to agree t o this handling o f 
the RTP accounts, I am writing on behalf of Cinergy Retail Sales w i t h the puipose o f 
clarifying and gaining written confirmation of the agreement that was reached witti respect 
to the calculation of the option payments lo be made quarteriy by C inergy Retal Sales to 
OEG mennbers taking RTP service. 

The Ohio Energy Group, on behalf of its memtiers, and Cinergy Retail Sales. LLC ( the 
Parties), heFel)y agree thai unjter ihaOntlon Agreemeni dated January 2 0 . 200S. iMtween 
Cinergy Retail Sales, LLC 
(Option Agreement), the arnoug 
defined BDH and CBL for J J l ^ ^ H ^ ^ H F ^ " ^ Account V H I H I V ^ H H I ^ ^ ^ ^ 
parlies also a g r e ^ ^ ^ ^ ^ ^ h e riders established in Ihe CG&E rate slabilizationplaS), w i t h 
the exception o f ^ B H ^ ^ ^ will t>e calculated based upon actual demand arid energy 
consumption rather than the BOH and CBL defined in any RTP Agreement. 

Please confirm your agreement to the above by signing and retuming the duplicate copy o f 
this letter. 

David F. Boehm 
Attorney for the Ohio Energy G r o u p 
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Agreenient 

This agreement is between Cinergy Corp. (Cinergy), through i ts 

agent Cinergy Retail Sales, LLC (CRS). and the Industrial E n e r g y Users-

Ohio (lEU-Ohio) for the benefit of Marathon Ashland, I n c . a j i d General 

Motors. Inc . , (Customers), effective this 28th day of May 2 O 0 4 . As to 

General Motors , Inc., this agreement is effective only to G e n e r a l Motors. 

Inc., West Ches t e r Operation (GM). It is the intent of the p a r t i e s to this 

agreement t o bind the Customers to the terms and condi t ions set forth 

herein. The following is the entire agreement between CRS a n d lEU-Ohio 

(Parties); it m a y not be amended except by the written a g r e e m e n t of the 

parties. 

This agreement is binding on the Parties regarding t h e subject 

matter herein and is to remain confidential among the Par t i e s and may 

be released to non-parties only if oirdered by a court or administrative 

agency of competent jurisdiction. If the issue of this agreement 's 

confidentiality comes before a court or administrative agency of 

competent jurisdiction the party before such court or administrative 

agency shall immediately notify the other party. The Parties s h a l l defend 

the confidentiality of this agreement- The Parties shall not circulate the 

agreement, or its existence, to any employee, agent, or a s s i g n e e of the 

party unless such employee, agent, or assignee has a need t o know for 

the purpose of effectuating the agreement. For p u r p o s e s of this 

paragraph, the term Parties includes the Customers. 

{CI 5520.1 
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The Parties, for good consideration, agree to the following terms 

and conditions: 

I. Beginning Januaiy 1. 2005 or at such later time aa may be 
specified herein for any accounts of each Customer t h a t may be 
presently receiving competitive retail generation aervice from a 
supplier not affiliated with Cinergy. CRS shall supp ly , on a full 
requirements basis, a n d each Customer shal! p iorchase linn 
competitive retail electric generation service fi'oxn CRS or 
ano the r Cinergy affiliated competitive retail e lec t r ic service 
provider designated by CRS. Any accounts of eac l i Customer 
presently receiving competitive retail electric service from a non-
Cincrgy affiliated competitive retail electric service p rov ide r shall 
have the right to delay the s tar t date of the a b o v e described 
supply relationship with CRS to a date specified by such 
Customer provided tha t such delay does h o t cause the supply 
relationship with CRS to commence later than J a n u 3 r y 1, 2006. 
The all requirements, firm, competitive retail genera t ion supply 
provided by CRS to Customers shall be priced at t l i c currently 
effective unbundled generation price specified in t K c otherwise 
applicable tariff schedule for standard offer service less op 
a m o u n t equal to the applicable Rcgulatocy Transi t ion Charge 
(RTC). tbe resulting specified price also known a s ''Little G"^. 4 
Compliant contracts to implement the above descr ibed service 
relationship between Customers and CRS shall be executed a s 
soon as reasonably possible and shedl terminate n o later than 
December 31 , 2008. Cinergy shall reimburse C u s t o m e r s for 
payments made to The Cincinnati Qas ^ Electric C o m p a n y as 
follows: (1) From J a n u a r y 1, 2005 through December 3 1 , 2005, 
any Customer purchasing competitive retail electiic service from 
a non-Cinergy affiliated competitive retail e lec t r ic service 
provider shall maintain the shopping credit s t r u c t u r e (payment 
of Big G less the applicable shopping credit) app roved by the 
Commission in case no. 99-1658-EL-ETP and C i n e r g y shall 
reimburse monthly such Customers for half of t h e amount 
billed to Customers a s the component of the Provider of Last 
Resort (POLR) chargfr paid to The Cincinnati G a s fie Electric 
Company; (2) from January 1, 2005 through December 31 , 
2005. Cinergy shall reimburse GM monthly the f u l l amounts 
billed to and paid by GM a s the RTC component^ p a i d to The 
Cincinnati Gas & Electric Company provided GM i s purchasing 
competitive retail electric service from a non-Cinergy affiliated 

* The currently effective Uttie G rate uhail mean the Little G rate in effect a a of Che date 
thia agreement is signed. 

{Cissao.j 
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competitive retail electric service provider during s x i c h calendar 
y e a r (3) beginning Janua iy 1, 2005, through D e c e m b e r 3 1 , 
2 COS, for all Customers purchasing competitive r e t a i l electric 
service from a Cinergy affiliated competitive r e t a i l electric 
service provider, Cinergy shall reimburse month-ly all such 
Cus tomers for the as billed and actual ftiU amoun t of the RTC, 
t h e as billed and actual full amount of any Rate Stabilization 
Charges , and half of the amount billed to C u s t o m e r s as the 
POLR component actually paid to The Cincinnati Ga.s fit Electric 
Company; (4) beginning Janua ry 1, 2006, for Customera 
purchas ing the above described competitive r e t a i l electric 
service from a Cinergy affiliated competitive r e t a i l electric 
service provider, Cinergy shall reimburse t t ionthly aii 
Cus tomers for the futt amount billed to and paid b y Customera 
a s the RTC, the iuU amount billed to and paid by C u s t o m e r s a s 
R a t e Stabilization Charges, and haiir.of the a m o u n t billed to 
Cus tomers as the POLR component actually p a i d to The 
Cincinnati Gas & Electric Company. 

2. If, prior to December 3 1 . 2008, the Customers a d d additional 
load or accounts in The Cinciruiati Gas 8s Electric Company's 
certified territory which exceeds the Customer's c o m b i n e d (all 
accounts) majcimum demand as of J anua ry 1, 2 0 0 5 , such new 
load or accounts may receive the options and benef i t s accruing 
from participation in this agreement to the extent t H a t , for each 
Customer, such new load or accounts cumulatively represents 
new ajinual peak load of three (3) MW or less; a n y accounts 
representing new load beyond the foregoing l i m i t arc not 
included under this agreement, 

3 . Customers purchasing competitive retail electric se rv ice from a 
non-Cinergy affiliated competitive retail electric se rv ice provider 
shall be deemed to have provided, through this ag reemen t , such 
written notice as may be required prior to the e n d of such 
purchase contract so tha t the Customers.may avoid ^xiy penalty 
or additional charge tha t may arise absent such n o t i c e upon 
retuming to standard offer service provided by The Cincinnati 
Gas & Electric Company, 

3. Cinergy shall pay the Industrial Energy Users-Ohio 
$100,000.00 as compensation for legal services, upon the 
issuance of a final order of the Commission satisfactory to 
Cinergy. 

4. Custocncrs shail pr.y The Cincinnati Gas ik Electric Company's 
otherwise applicablt; transmission and. distr ibution rates as 

;C 1 bS'.>G 343 
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approved by the Commission. Customers, or the i r appointed 
representative, retain all rights to participate in Commission 
and Federal Energy Regulatory Commission proceedings that 
may affect the rates, terms, or conditions of distr ibution and 
transmission service. 

5. Nothing in this agreement shall affect the terms a n d conditions 
agreed to by Industrial Energy Users-Ohio on behalf of General 
Motors, and Cinergy, pursuant to the agreement d a t e d May 8, 
2000 related to the settlement of certain issues in PUCO Case 
No. 99-16SS-EL-BTP. 

6. Cinergy will comply with all regulatory requirements necessary 
to create an affiliated competitive retail electric service provider 
to supply competitive retail electric service to Cus tomers a s 
required by paragraph one (1) ofthis agreement 

7. The Industrial Energy Users-Ohio shall support a Stipulation 
filed by The Cincinnati Gas ds Electric Company a n d the lEU-
Ohio in Case No. 03-93-EL-ATA subject to such reservation a s 
IBU-Ohio has communicated to Cinergy. 

This agreement terminates after December 31 , 2008, or a s follows: 

A. The Commission, in Case No. 03-93-EL-ATA. fails to issue a 
final order acceptable to Cinergy. 

B. A court or administrative agency of competent jurisdict ion 
i ssues an order depriving the parties of the benefi ts of this 
agreement or othenvise voiding this e ^ e e m e n t 

C. Each Customer may individually terminate this ag reement in its 
entirety, including its contract with the CRS, upon twelve (12) 
mon ths written notice to CRS provided that such termination 
sha l l be effective for all Customer accounts and for t h i s entire 
agreement. 

Before termination of the agreement as provided in p a r a g r a p h s A and 

B above, t h e parties agree to use best efibrts to fulfill the i n t e n t of this 

agreement, by negotiating amendments Co the agreement tha t provide the 

parties v^ath substantially the same economic benefit for substant ia l ly the 

Same consideration as contained in the original agreement. 

• • c i ^ j ' . ^ i : 
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Ail n o t i c e s , demands, and statements to be given h e r e u n d e r shall b e 

given in w r i t i n g to the parties a t the addresses appearing Herein below 

and will b e elTective upon actual receipt: 

To C u s t o m e r s : 

S a m u e l C. Randazzo, Esq. 
McNees , Wallace & Nurick 
21 E:a.st State Street, 17**̂  Floor 
C o l u m b u s , Ohio 43215 
(614) 469-8000 

To Cinergy: 

Cinergy 
J a m e s B. Gainer 
139 E a s t Fotirth Street 
Cinciruiati, OH 45202 

or auch o t h e r address as is provided in writing by the rec ip ien t from time 

to time. Payments shall be made by ACH or wire transfer to t h e account 

designated by the payee from time to time. 

Cinergy and the Customers shall defend, indemnify, and hold 

harmless t h e non-breaching party from any and all c l a i m s by third 

parties including the government regarding the enforcement o r breach of 

this agreement, including but not limited to, p roper ty damages, 

environmental damages, contract damages, fines, or pena l t i ca arising 

from or in connection with the provision or acceptance of competitive 

retail electric service arising from or in connection ^ i th the performance 

of this agreement. 

This agreement is !br the exclusive benefit af the P a r t i e s ni-A shail 

apply to successors and assigns of the affected Customerii a s well a s 
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Cinergy provided, as to the Customera, they continue to display 

substantially similar load and usage characteristics a s those that 

presently exist. The Parties shall not assign their rights o r obligations 

under this agreement without the written consent of the rxon-assigning 

party and such written consent shall not be unreasonably withheld. 

This agreement shall be governed by and construed i n accordance 

with the laws ofthe State of Ohio. 

Entered into on this 28th day of May: 

On behalf of Cinergy On Behalf of the Customers 

Uujd:-
Paul A. Colbert, Senior Counsel Samue l C. Randazzo, Esq. 
The Cincinnati Gas & Electric Company McNees, Wallace 6B Nurick 
155 East Broad Street 21 East S ta t e Street 
Columbus, Ohio 43215 17*^ Floor 

Columbus, Ohio 4-3215 

iCiS520:) 
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Agreement 

This agreement is between Cinergy Corp. (Cincrgyj, and t h e Cognis 

inc. (Cognis), effective this 7th day of J u n e 2004. It is the i n t e n t ofthe 

parties to this agreement to bind Cinergy and Cognis to the te rms and 

conditions set forth herein. The following is the entire agreement 

between Cinergy and Cognis (pardes); it may not be amended except by 

the written agreement of the parties. 

This agreement is binding on the parties regarding t h e subject 

matter herein and both the terms and existence of the agreement arc to 

remain confidential among the parties and may be released to non­

parties only if ordered by a court or admLinistrative agency of competent 

jurisdiction, if any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such coxut or administrative agency shall u se best 

efforts to immediately notify the other party. The pardes shall defend the 

confidentiality of this agreement. The parties shall not circulate the 

agreement, o r disclose its existence, to any employee, agent, o r assignee 

of the party unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement. 

The parties, for good consideration, agree to the following terms 

and conditions: 

1. Cognis shall, through December 3 1 , 2008, purchase its full 
req-uirements generation service pursuant to its current tariff 
a n d pursuant to the Electric Reliabili^ and Rate Stabilization 

r - r t" t \M^" t rwM-yi.' 1 ' t \ r ^ • r ^ y *• f ti w ,j •• f. • », i -tti i *• n c 7 < < ''' 
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Plan approved by the Public Utilities Commission of Ohio 
(Commission). 

2. Cinergy shall reimburse Cognis for the first 4% o f ^ e aimuedly 
adjusted component of Provider of Last Rissort Charges actually 
paid by Cognis during the calendar year 2005; t h e first 8% 
actually paid in 2006; the first 12% actually paid in 2007, and 
the first 16% actually paid in 2008, 

2. If» prior to December 31, 2008, Cognis adds additional load or 
accounts in The Cincinnati Gas 8s Electric Company's certified 
territory which exceeds Cognis's combined (all acco\ints) 
maximum demand as of January 1, 2005, such n e w load or 
accounts may receive the options and bexxcfits accruing from 
participation in this agreement to the extent that such new load 
or acco^lnts cumulatively represents new peak load of one (1) 
MW or less; any accounts representing new load beyond the 
foregoing Umit are not included under this agreement. 

4. This agreement has no application to The Cincinnati Gas & 
Electric Company's transmission and distribution rates as 
approved by the Commission. 

5. Cognis shall support a Stipulation filed by The Cincinnati Gas 
& Electric Company and Cognis, in Case No. 03-93-EL-ATA, 
and any related litigation. 

This agreement terminates after December 3 1 , 200S, or upon tbe 
occurrence of any of the following: 

A. The Public Utilities Commission of Ohio, in Case No. 03-93-El^ 
ATA, or any subsequent fuel coat recovery case, fails to approve 
as part of the capped provider of last resort charge, a fuel cost 
recovery mechanism such that The Cincinnati Gas & Electric 
Company may recover fuel costs equal to the average costs for 
h i d consumed at The Cincinnati gas & Electric Company's 
plants, and economy purchase power costs, for sales in The 
Cincinnati gas & Electric Company's Certified Service Territory. 

B. The Public Utilities Commission of Ohio, in case no. 03-93-EL-
ATA, foils ro issue an order acceptable to Cinergy*. 

C. Upon thirty (30) days written notice by eicher party upon the 
issuance of an order by a court or regulatory body of competent 
jurisdiction that substantially prevents either party from 
performing its obligations pursuant to this agreement. 

-oii^/f: 
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D. Cognia may terminate this agreement in its entirety, upon 
twelve (12) months wriacn notice to Cinergy that Cognis will 
purchase less than its full requirements generation service from 
CG&E or other Cinergy affiliate. Subject to the notice 
requirement of this provision, nothing in this agreement 
prohibits Cognis from terminating this agreement and 
constructing and utilizing co-generation facilities o r switching 
generation suppliers. 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the parties a t the addresses appearing herein below 

and will be effective upon actual receipt: 

To Cognis: 

Mr. Steve Kennedy 
Cognis Corp. 
5051 Estercreek Drive 
Cincinnati, Ohio 45232-1446 

To Cinergy: 

Cinergy 
J ames B. Gainer 
139 East Fourth Street 
Cincinnati. OH 45202 

or such other address as is provided in writing by the recipient from time 

IJO time. Payments shall be made by ACH or wire transfer to the account 

designated by the payee from time to time. 

Cinergy and Cognis shall defend, indemnify, and hold harmless the 

non-breaching pan:>' from any and all claims by third parties including 

tl'c c-overnxnent regarding tne enforcement or breach of this agreement, 

including but not limited to, property damages, environmental damages, 

cor.LTaCt damtiges, fines, or pcnalrjcs arising from or m connection w-ith 

/O",.i,0i, 
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the provision or acceptance of competitive retail electric scnr tcc arising 

from or in connection with the performance ofthis agreement. 

This agreement ia far the exclusive benefit of the Partie:s and shall 

apply to successors and assigns of Cognis as well as Cinergy provided, a s 

to Cognis, that it continues to display substantially similajr load and 

usage chamcteristics as those that present^ exist. The Par t ies shall not 

assign their rights or obligations \mder this agreement -mthout the 

written consent of the non-assigning parly and such writtzen consent 

shall not be unreasonably withheld. 

This Letter Agreement shall be governed by and construed in 

accordance with the laws of the State of Ohio. 

Entered into on this 7th day of June: 

On behalf of Cinergy On Behalf of Cognis 

Paul A. Colbert, Senior Counsel Mr. Steve Kennedy 
The Cincinnati Gas & Electric Company Cognis Corp. 
155 East Broad Street 5051 Estercreek Drive 
Columbus, Ohio 43215 Cincinnati. Ohio 45232-1446 

'004194} 
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Agreement 

WHEREAS, on December 14, 2000 a Confirmat ion Letter 

Agreement for a transaction under the Cinergy Operating Companies 

market-based power sales tariff was entered into between N e w Energy, 

Inc. and the Cinergy Operating Companies to supply firm e n e r g y to fulfill 

the retail power requirements of certain of the grocery stores, offices and 

related facilities of The Kroger Co. located in the service ter r i tory of The 

Cincinnati Gas & Electric Company (Grocery Store Sale); 

WHEREAS, on December 14. 2000, a Performance Assurance 

Agreement was entered into between The Kroger Co., New Energy Inc. 

and Cinergy Services, Inc. whereby certain performance a s s u r a n c e s were 

provided by The Kroger Co. and New Energy to Cinergy Services, Inc.; 

WHEREAS, on July 3 1 , 2001 , a Confirmation Letter Agreement for 

a transaction under the Cinergy Operating Companies market-based 

power sales tariff was entered into between AES New Energy and the 

Cinergy Operating Companies to supply firm energy to fulfill t h e retail 

power requirements of the Kroger Co. State Street Plant (S ta te Street 

Sale); 

WHEREAS, the Performance Assurance Agreement was amended 

effective July 3 1 , 2001; 

WHEREAS, the competitive retail electric market in Ohio h a s not 

developed as envisioned when the Electric Transition Plan of The 

1 i 72 
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Cincinnati Gas 8t Electric Company (''CQ&E'^ in Case No. 99-1658-EL-

BTP was approved by the PUCO; 

WHEREAS, on January 26, 2004, CGflfcE filed a n Electric 

Reliability and Rate Stabilization Plan at the request of the Conunxssion 

in order to further the transition to a competitive market; 

WHEREAS, the power sales agreements by the Cinergy Operating 

Companies for ultimate sale to The Kroger Co. provided for firm power, 

and to permit Kroger to be fairly charged for reserve margin and other 

costs associated with the provision of competitive retail electric service a$ 

contained in the proposed Electric Reliability and Rate Stabilization Plan, 

and for other consideration, this new Agreement has been entered into. 

This Agreement is between Cinergy Retail Sales, IXC (**Cinergy*J, 

and The Kroger, Co. ("Kroger'}, effective this Ztt ^^y of July, 2004. It is 

the intent of the Parties to this Agreement to bind Cinergy and Kroger to 

the terms and conditions set forth herein. The following Agreement may 

not be amended except by the written Agreement ofthe Parties. 

This Agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-Parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of this Agreement's 

confidentiality comes before a court or administrative agency of 

competent jurisdiction the Party before such court or administrative 

agency shall Immediately notify the other Party. The Parties shall defend 

rr-f i* IQA>l t ; 7 . i 
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the confidentiality of this Agreement. The Parties shall not circulate the 

Agreement, or its existence, to any employee, agent, or assignee of t h e 

Party unless such employee, agent, or assignee has a nee<i to know for 

the ptirpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the following terms 

and conditions: 

1. ElTective January 1, 2005, and ending December 31, 2005, 
Kroger shall continue to purchase competitive re ta i l electric 
service from New Energy, its non-Cinergy aifiiiated competitive A 
retail electric service provider, under both the Cxroceiy Store WQ(JJ 
Sale and the State Street Sale. During 2005, Kroger shall pay i ^ 
monthly the annual^ adjusted portion of the provider of las t 
resort charge approved by the Public Utilities Commission of 
Ohio's in Case No. 03-93-SL-ATA and Cinergy or any affiliate 
thereof shall reimburse Kroger quarterly for half o f the amount 
actually paid. Kroger shall compî y with all other requirements 
of the PubUc Utilities Commission of Ohio's order in Case No. 
03-93-EL-ATA. Cinergy or any affiliate thereof may set off 
revenues collected for the annually adjusted comj^onent of t h e 
Provider of Last Resort Charges paid, against any outstanding 
balance owed to any Cinergy company 

2. Beginning January 1, 2006, through December 31, 20O7, 
Cinergy or any affiliate thereof shall continue to be t h e 
wholesale power supplier to Kroger's retail electric service 
provider by exercising Extension 1 and Extension 2 under t h e 
Grocery Store Sale. It is anticipated that New Energy will 
continue to be Kroger's retail electric servkie provider during 
2006-2007; however, if New Energy elects not to provide such 
service then Kroger may choose a different retail electric service 
provider, including a Cinergy affiliate, and wholesale firm power 
will be provided by Cinergy at the same price, terms a n d 
conditions as set forth in Extension 1 and Extension 2. ff a 
Cinergy affiliate is chosen as Kroger's CRES, then the Cinergy 
CRES will provide generation at retail at the prices set forth in 
Extension 1 and Extension 2, plus transmission cos ts . Kroger 
shail pay to The Cincinnati Gas & Electric Company the 
annually adjusted component of Provider of Last Resort Charge, 
(but not the Rate Stabilization Charge compopent o f the POLR), 
and the Regulatory Transition Chargejapproved b y the Public 
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Utilities Commission of Ohio in Case No. 99-i6SS-EL-ETP. 
Cinergy or any affiliate thereof shall reimburse Kroger quarterly 
for half of the annually adjusted component of the Provider of 
L a s t Resort Charge actually paid to The Cincinnat i Gas & 
Electric Company. Cinergy or any affiliate thereof xnay act off 
revenues collected for the annually adjusted c o m p o n e n t of the 
Provider of Last Resort Charges paid, against any ou t s t and ing 
balance owed to any Cinergy company. With r e s p e c t to the 
S t a t e Street Plant the following is agreed upon for t h e period 
J a n u a i y 1, 2006 through December 3 1 . 2007: No l a t e r than 6 0 
d a y s after an order is issued in Case No. 03-93-EL-ATA or 
December 31, 2004 (whichever comes fiirst) the S t a t e Street 
P l a n t mus t elect: a) to take service u n d e r the s ame terms a n d 
conditions as the grocery stores described above; OJT b) to take 
service under the terms of the Rate Stabilisation I^ajn a f^oved 
by the Commission in Case No. 03-93-EL-ATA, e x c e p t that one 
half of the annually adjusted component of the Provider of Last 
Resort Chcuge will be reimbursed monthly. 

Effective January 1, 2008, Kroger may purchase Tor both i t s 
grocery stores and State Street Plant competitive r e t a i l electric 
service from any competitive retail electric service provider, 
including Cinergy, at the market rate quoted by suchi providers. 
Kroger shall provide Cinergy a right of first refusal to provide 
competitive retail electric service at the market r a t e offered by 
the competitive retail electric service provider selected by Kroger 
who has provided Kroger with a bone fide and verifiable service 
offer. Kroger shall pay to The Cincinnati Gas & Electric 
Company the annually adjusted component of the Provider of 
Last Resort Charge (but not the Rate Stabilization Charge 
component of the POLR), and the Regulatory Transi t ion Charge 
approved by the Public Utilities Commission of Ohio i n Case No. 
99-1658-EL-ETP. For calendar year 2008, Cinergy or a n y 
affiliate thereof shall reimburse Kroger quarterly for half erf the 
annually adjusted component of the FYovidcr of L a s t Resort 
Charge actually paid to The Cincinnati Gas fit Electric 
Company. Cinergy or any affiliate thereof may set off revenues 
collected for the annually adjusted component of t h e Provider of 
Last Resort Charges paid, against any ou t s t and ing balance 
owed to any Cinergy company. 

The Cinergy Operating Companies shall exercise t h e i r Extension 
1 and Extension 2 options under the December 14, 2000 
Confirmation Fitter Agreement to sell generation s i ipp ly to New 
Energy Inc. in 2006 and 2007 for resale to Kroger^ 

* f - » • ' * 
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5. If, prior to December 3 1 , 2008, Kroger adds addi t ional load o r 
accounts vn The Cincinnati Gas ^ Electric Compariy 's certified 
territory which exceeds Kroger's combined (all accounts) 
maximum demand as of January I, 2005, such r^cw load or 
accounts may receive the options and benefits acc ru ing from 
participation in th is Agreement to the extent that s u c h new load 
or accounts cumulatively represents new peak load of three (3) 
MW or less; any accounts representing new load beyond t h e 
foregoing limit are not included under this Agreement. 

6. Kroger shall pay The Cincinnati Gas & Electric Company's 
transmission and distribution rates as approved b y the Public 
Utilities Commission of Ohio. 

7. Cinergy or any affiliate thereof will comply with all regulatory 
requirements necessary to create an affiliated competitive retail 
electric service provider to offer competitive retail electric service 
to Kroger as contemplated by this Agreement. 

8. Kroger shall support the May 19, 2004 Stipulation a n d 
Recommendation by The Cincinnati Gas & Electric Company 

%^̂  and Kroger in case no. 03-93-EL-ATA. 

9. For the grocery stores and related facilities, thia Agreemerit 
constitutes Kroger's contract with a creditworthy CRES to 
provide firm generation service for its full capacity, energy and 
transmission requirements through December 3 1 , 2008 and 
satisfies the requirements of the Stipulation and 
Recommendation in Case No. 03-93-EL-ATA that t h e first 25% 
of eligible load by consumer rate class to switch to a CRES shall 
not pay the Rate Stabilization Charge. For the S t a t e Street 
Plant, this Agreement also constitutes Kroger's contract with a 
creditworthy CRES to provide firm generation service for its full 
capacity, energy and transmission requirements through 
December 31 , 2008 thus making the Rate Stabilization charge 
by-passable; provided that the State Street Plant elects to take 
service under the same terms and conditions as the grocery 
s tores as set forth in Paragraph 2. 

10. Nothing in this Agreement modifies or limits any settiement 
agreement reached by the Parties or their agents in Case No. 
99-1658-EL-ETP. 

11. If a n order in Case No. 03-93-EL-ATA is issued which is 
/ acceptable to CG&E but which renders invalid or ineffective any 
^ provision of this Agreement to the economic detriment of 

1 i i 
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Kroner, then Cinergy will provide the same economic value to 
Kroger through some other mutually acceptable p r o c e s s . 

This Agreement terminates after December 31 , 2008, or a s follows; 

A. The Public Utilities Commission of Ohio, in Case No. 03-93-EL-
ATA, and ongoing fuel cost recovery cases, fails to approve as 
part of the capped Provider of Last Resort Charge, a fuel cost 
recovery mechanism such that fuel costs equal t h e average 
embedded fuel costs for all consumers in The Cincinnat i Gas & 
Electric Company service lerritoiy served by a n y Cinergy 
company. 

B. The Public Utilities Corrunission of Ohio, in Case No. 03-93-EL-
ATA or a related case necessary to cany out the te rms and 
conditions of this Agreement, issues an order unacceptable to 
Cinergy. 

C. A court or administrative agency of competent jurisdiction 
issues and order depriving the Parties of the benefits of this 
Agreement or otherwise voiding this Agreement. 

Before termination of the Agreement as provided by paragraph A and 

B above, the Parties agree to use best efforts to fulfill the in t en t of this 

Agreement, hy negotiating amendments to the Agreement t h a t provide 

the Parties wi th substantially the same economic benefit for substantially 

the same consideration as were contained in the original Agreement. 

All notices, demands, and statements to be given hereunder shali be 

given in writing to the Parties at the addresses appearing herein below 

a.id will be effective upon actual receipt: 

To Customers : 

The Kroger Co. 

Denis George 
1014 Vine Street 
Cincinnati , Ohio 45202-1100 

i j . 1 3 
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To Cinergy: 

Cinergy 
James B. Gainer 
139 East Fourth Street 

Cincinnati, OH 45202 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to the account 

designated by the payee from time to time, 

Cinergy and Kroger shall defend, indemnify, and hold harmless the 

non-breaching Party from any and all claims by third Parties regarding 

the enforcement or breach of this Agreement, arising from or in 

connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of the Pardes and may 

not be assigned without the written consent of the non-assigning Party. 

This Agreement shedl be governed by and construed in accordance 

with the laws of the State of Ohio. 

Entered into on this 2t* day of July: 

On behalf of Cinergy On Behalf of The Kroger Co. 

UL^(A±. 
Paul A. Colbert, Senior Counsel Michael L. KurbJ, Counsel 
The Cincinna.ti Gas & Eiectric Company Boehm, ICurt2, & Lowry 
155 East Bro^d Street 36 East Seventh Street 
Columbus, Ohio 43215 Suite lb 10 

Cincinnati, Ohio 4 5202 

{CO'* iy-i I 
1173 
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Documents attached, labeled RP5, are those documents that are not protected by attomey 

client privilege. Attomey client privileged documents are not provided. 

RP6 Please provide copies of all documents for the period beginning January 1,2003 onwani, 

(see definition of "documents" above, which includes e-mails) transmitted by DE-Oliio 

or its affiliates to, or received from, OHA hat contain references to the RTC, FPP, RSC, 

AAC, IMF, SRT charges or the Insufficient Retum Notice Fee. 

Please see documents attached labeled RP6. 

Respectfully submitted on behalf of 
OfflO HOSPITAL ASSOCL\T10N 

Richard L. Sites 
G^ieral Counsel 
\^5 East Broad Street, 15* Floor 
Columbus, OH 43215 

' y ^ ^ ^ ^ ' ^ . i ^ C ^ 

Sally W. Bloomfieid 
Thomas J. O'Brien 
BRICKER & ECKLER LLP 
100 South Third Street 
Columbus, OH 43215-4291 
(614) 227*2368; 227-2335 

;836852v2 



Rick Sites 

00274 

From: 
S&nt: 
To; 
Gc: 
Subject: 

Importance: 

Kiibacki. Joseph Okubackî &el.com} 
Wednesday May 05,2004 5:56 PM 
James Gaftier (E-mafO; Paul Coftjert (Ê -maB) 
Rick Sites 
OHA CG&E Setttement Terms - ConlkJenaai 

High 

c 

SaTLBiENT 
!RMS5 5 04.doc(2. 

> J im aad Paul^ 
Rick and I %/oul4 l i k ^ t o thank you f o r cooperatixtg in our s e t t l e m e n t discuasions^ and 
toget^her developing a p r o f ^ s a l t h a t the OHA menibexis vere ab le t o pr<ivide| t^iei^t- consexU:. 
Attached i s our ]pz:pposed COBS Q H da t i o n of s^ttlispsait terms which we t>e3.;i$ve: a r e a g r e e a b l e 
t o hotb. OKA a i ^ GG^ , KEbt« tds^t numiaer 5 was a<&d t h i s a£temoot i a t tJte behes t o£ one of 
our meetbera but i t w i l l not; be a dea l breaker . , feicfc w i l l not be avOfil-s^le Wfcil tcioiorrow 
af ternoon, bu t p l e a s e p a l l o r email me tomorrow Tnoijrning wi th your cdnfi^tftsttion t l ^ t t h e s e 
t&rm&^ w i l l be a c c e p t a b l e . Than)^ aga in . 

J o e 

<cSETTLBMEMfT TEKMfi S 5 O 4 . d o c » 

Joseph Kubaclfi Jr : . , Csp, 
412-394-S603 

CEM 

I h i s e-mail , including^ ^attachments, i s intended, only for the person{,s) t o WtComitbe sender 
intended to address t h i s message-. I t may conta in informat ion which i s legaiXy- 'privi l .eged, 
c o n f i d e n t i a l and exe«$>t tar.pm d i s c l o s u r e * I f v?>ii a t e n«>t t he in tendea r e c i p i e i i t , ,yw3 a r e 
heJreby n o t i f i e d t h a t i ^y d i s c l o s u r e , eppyinCj d i s t r i b u t i o n of, o r use o r actAOO^.-in ra i l iance 
cto, t h i s cotiaminication i s s t r i c t l y p rob ib i t e t i and may he unlawful- If ^otLA^: hj^t . the 
intended r e c i p i e n t of t h i s message and have reqeiyed t h i s e-mail i n errcHf, p i e c e s joiOtjLjEy 
fehe sender iraniadiaLtely Or r e t u r n the e^irtaiil and f i i i ly d e l e t e from your system, t h e niessaGfe, 
$ilong with aay ati-taeteftenfeBv 



0027S 

^ « B ; I ! * ' 

OHA/CG&E SETTI.EMENT TERMS (5^04) 

1. Bach OHA member and all their accounts maintam their current generation rate 
throu^ 12/31/08. 

a. Cinargy affiliated CRES will ofFor to sell generation tô aJLOHA niMnber 
aiccouius^ a fhm ;̂ Wer» all-in, fixed rate o f l ^ ^ ^ ^ ^ ^ ^ | N ^ kWh; 
except as indicated in section 1(d) below. ^ ^ ^ ^ ^ ^ ^ ^ ^ 

b. Cinergy Corp. will reimburse OHA members on a quarterly basis ibr any 
ly paid by meitibers through 

i ^ 
Cv QEAxnemlxer accounts avoid I 

mabtain their current RIT'^iciiig 
rt#t 1S/S1^& 

2. Ti£0 ^Bm^emo&BT ixHS:t̂ {ted m 1(# above will be an option for DHA member 
accounts to aoc^t at anytisae pnor to 12/31/08 and the tem o^such j;eneraiion 
arrat^enient will be deslgaated'by the membo' accounts but will extend iK> loiigcr 
thaiil2/3iy08. 

3. 0JFIAntemberspayaiefii3saHJCO^roV{ 

4. The£ifr Will be iw new chaises-for dual fsedsScfr existing load̂  until at least 
12M/08. gSgcdfiesBttJBQT̂ ses is^otimber load subject to charge fc^dual feeds 
pUfŜ iaixt to a taHf^j^emfA by AetJ^teO. 

5. jiî aftingtapiribiaid a^a îc î̂ ntiiittideas^cnll ccptinue to be available to member 
aceoanite through W 3 i i ^ 

6. C B ^ f ^ pxmi^Simp^i^^t /aiS^tm^^ fee to tMApf$^y(i(XK 

7. T i ^ o ^ IS Gffsii^k^ i q ^ .̂ îQî giENEl o f j ^ OHA ̂ a Sl^ladonJiled b^ 
OOltE ai^ OHAiA OGiftl% i ^ G^^ a ^ an order by ̂  F^cb Eie^^p^feto 
d i ^^^ ^ikk € i i^ vitFtid als& i3tS;li£de &d t c^ fecoypry inephiSnl^ ac(%labSe 

8. Th^ offer '^ coBMone^tm the filing of a Stipulation with the PUCO with a 
sufScieivt jiUmbcr c^sî îate^y piartie^ su &at it may result ta an crfiieradc^tihg 
th« Stipiii^ioit 
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i=̂ rom: Ga&ier, James flames,Ga&ier0dhergy.com3 
Sent; Thursday. May 06,2004 Q:OB MA 
To: Kubacki, Jos^hj . Rfek iS t^ 
Cc: Cpfoert. Paul; RcKe, Greg 
Subject: RE: OHA CG&E Settlement Terms - Confidential 

Importance: High 

Rick, aiad Joe , I t h i n k t h a t t he s e t t l e m e n t looks f i n e . I caanot , however, p rov ide f i n a l 
conf i rmat ion u n t i l I b e t t e r unders tand the i n t a c t of your new item 5. 1 do not a n t i c i p a t e 
t h a t t h a t w i l l be a problem. I w i l l ge t back t o you by the end of t h e day. JBG 

o r i g i n a l Message 
From: Kubacki, Joseph tmailto:jfcUbac)ct©ael-coraJ 
Sent'. Wednesday, May OS, 2004 .5-.56 PM 
To: Gainerv. ^^^Mf Golbtert, Paul 
Cc: Ricfc Sî ;fceB (E-mail) 
Subject: , c ^ OtSfiS Se t t l ement Terras - - G<bnLfideittial 
Iroportahfce * ^ g ^ 

> Jim and Paul -, _ 
Rick and X would l i k e t o thaiifc you f o r GOE>peratiiig in our se t t l emen t d i s e u a s i o n s and 
t o g e t h e r 4evelQping a p roposa l t h a t the 0 ^ members hrere ab l e t o p rov ide t h e i r cGmsent-
Attached i s pur pE^j^sed consolids^tioh <?£ ^e^tijeiaent terms which we beljLeve aire ag reeab le 
t o bo th OHii and G ^ E . Note t h a t nuiober ''s was added t h i s af ternoon a t t h e behes t of one of 
our mendaers bu t i t - w i l l no t be a ^ e a l bre^flce?;.. Rick w i l l not be a v a i l a b l y u n t i l tomorrow 

^iis^aftempccrii btit js^lease c a l l o r email itfe toiBO,rr:ow morning With your conf i rma t ion t h a t these 
\ fterms w i l l be- accep tab l e - Thanks aga in . 

> Joe 
> 

> ^<sisTifLm^rr TBms s 5 O4.doc» . 
> 
> Joseph Kubatilcl J r . , CEP| CEM 
> 412-3iS4-Sf^<r-^ 
> 
This e-Biaii, incrluiiing a t tachments , , i s i-nt^-Q^ed only for the pe r son ( s j t o whbto. t^he gender 
intended t o ad^rese t h i s message,- l b may conteain iirformation wteiicb i s legraljy • j ^ i v i . l ^ ^ j 
conf i d e i ^ i a l / a j ^ ^t^sij^t Erttm diselRsstrfe::. t t ""y^ ĝeie hot tl ie iiifeeaifetl t e c S ^ ^ g i t ; you â Jfe 
hereby n o t i f i e d thaife any dieGicisiire> ^AJpsying afi-8ta?ibutioh of, o r u s e o r aetioil^ ifi r e l i a i i c e 
on, t h i s cpmmunicaMcna: x9. s t r i c t l y pr^bilbiEteel and may be unlawful . I f yoEu. a^^: n o t the 
in tended riecipie^nt: p^ this- rpeseage ^i^. !*i*ye i*^eeiyeiijl t h i s e-mail i n erriOry pjeja^e: ti<?tify 
the sender immeaiateiy o r r e t u r n the . e*^niail and f i i l ly d e l e t e from your systemf tMe me&Sa^e^ 
along with any a t t achments . 

\.-.. 
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CONFiDENTiAL PROPRiETARY 
TRADE SECRET Agreement 

This agreemerit is between The Cinergy Retail Sales, LLC (Cinergy), 

and the hospi ta ls shown on the attached agreement exhibit 1 

incorporated by ref«iirencc into this agr<?cment (Hospitals), effective th i s 

28th day of October 2004. This Agreement replaces and supersedes t t ie 

terms and conditions of the Agreement dated May 19th 2 0 0 4 between 

Hospitals a n d Cinergy. It is the intent of the parties to this agreement t o 

bind Cinergy and the Hospitals to the terms and condi t ions set forth 

herein. The following is the entire a:greement between Cine rgy and t h e 

Hospitals (parties); it may not be i^mended except by the written 

agreement of the parties. 

This agreement is binding on the parties regarding the subject 

matter herein and both the ternib* and exisrtmcc of the agreement are to 

remain confidential among che parties and may be r e l ea sed to n o n ­

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of t h i s agreement 

comes before a court or administrative agency of competen t jurisdiction 

the party before such court or administrative agency s h a l l use b e s t 

efforts to immediately notify the other party. The parties s h a l l defend t h e 

confidentiality of this agreement. The parties shall n o t circulate t h e 

agreement, or disclose its existence, to any employee, a g e n t , orassignc-c 

Cil the pafiy unio^ss j^uch ernpioyee, u^cnr, or a?:signf:c hus a nc':d :o kn̂ .>'A-

for trie pujpose of cllectuating the agreement. 
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The part ies , for good consideration, agree to the folIoNving terms 

and condit ions: 

1. Beginning January 1, 2005, and through December 3 1 , 2008, 
Cinergy wili oITer to sell retail electric generation serv ice to tht: 
Hospitals for aii their CG&E accounts at a firra power , all-in, 
fixed rate equal to the applicable tariff rate of T h e Cincirmati 
G a s & Electric Company's unbundled generation r a t e approved 
^Y the f*ublic Utilities Commission of Ohio (Commission) in ca^ie 
n o . . 99-165S-EL-ETP less the regulatory t r ans i t i on charge 
approved in the same case less one (1) mil per kwii^ except t h a t 
Jewish Hospital a n d Children's Hospital.^ s h a l l purchase 
competitive retail electric generation service from Cinergy at a 
ra te equal to the real time pricing tariff rate a n d currently 
effective sei-vice agreement they are receiving from The 
Cincinnati Gas 85 Electric Company on December 3 1 , 2004. 
The retail electric generation offer indicated a b o v e will be a n 
option for Hospital accounts to accept a n y t i m e prior to 
December 3 1 , 2008 and the term of s u c h generation 
furangement will be designated by the Hospital accounts bxu 
will extend no longer than December 3 1 , 2008. T h e generation 
I'ate shall include a payment of amourvts for emission 
allowzinces equal to tjie emission allowance c o s t CG&E is 
permitted to recover a s part of its price to compare charge of the 
market-based standard service offer. 

2. Cinergy shall reimburse the Hospitals for any r a t e stabilization 
charge (a component of the provider of last resort charge^ 
actually paid to The Cincinnati G a s & Electric C o m p a n y by the 
Hospitals pxorchasing competitive retail electr ic generation 
service from Cinergy pur suan t to paragraph o n e (1) above. 
Cinergy shall reimburse rate stabilization c h a r g e s actually paid 
quarterly through the term of this agreement. The Hospitals 
shall pay the infrastructxirc maintenance fund a n d the system 
reliability tracker. To the extent that hospitals actual ly pay the 
infrastructure maintenance fund component of t h e Provider ot 
last resort Charge,- CG&E shall reimburse, c o a s i s t e n t with the 
reimbursement schedule contained herein, to ta l infrastructure 
maintenance fund payments in excess of 4*5^ of little g. The 
participating Hospitals vAW not pay the AAC (annua l ly adjusted 
component) charges and any fuel adders^that would apply to 
full service tariff customers, 

3. If, prior to FX'cember 31 , 2008. the Hospitals a d d ^idditional 
toad or accounts in Tho Cincinnati Gas & Electxic Company's 

[:o-ji';.-4:: 

• 
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certified territory, such new load or accounts m a y receive the 
op t ions and benefits accruing from parricipation in th i s 
agreement to the extent that such new load o r accounts 
r epresen t s new peak load of three (3) MW or less , except t ha t 
n e w load relative to dual feeds shall be subject to t h e terms a n d 
condit ions set forth in paragraph six (6) ofthis agreement . 

^. Cinergy shall pay the Ohio Hospital Association $50,000.00 
u p o n the issuance of a final appealable order of the Ptiblic 
Utilities Commission of Ohio satisfactory to Cinergy. 

5. The Hospitals shall comply with the terms and condi t ions of t h e 
order of the Public Utilities Commission of Ohio i n case no. 0 3 -
93-EL-ATA including the payment of regulatory transition 
charges and provider of last resort charges except a s set forth 
herein. 

6. Cinergy shall not amend the rates charged by T h e Cincinnati 
Gas & Electric Company for dual feeds for load ex i s t i ng prior to 
Decemher 31, 2004, until a t least December 3 1 . 2008. T h e 
Cincinnati Gas & Electric Company may a m e n d i t s tftriffs for 
dual feed where there is a significant increase in l o a d or for n e w 
dual feed consumers pursuant to an application appi-oved by 
the Public titilities Commission of Ohio. 

7. Hospitals purchasing generation service pursugui t to existing 
tariff load management riders as of Decemlr>er 3 1 , 2004, m a y 
continue to purchase gencratiorx service p u r s u a n t to such load 
management riders through December 31 , 20O8. 

8- This agreement has no application to The Cinc inna t i G a s & 
Electric Company's transmission and distribtation rates as 
approved by the Public Utilities Commission of O h i o . Hospitals 
shali pay the applicable transmission and d i s t r ibudon r a t e s of 
The Cincinnati Gas & Electric Company as approved by the 
Commission, and /o r if applicable, shall pay t o Cinerg\' Retail 
Sales the applicable transmission charges equai to thf-
rransmission charges approved by tlic Pub l i c Utilities 
Commission of Ohio fbr Cincinnati Gas & Electric Conipany . 

9. Ti^e Hospitals shall caxisc the Ohio i-lospifal Association t,o 
Jiupport an Application fcr Rehearing filed by T h e Cincinnati 
Gas <u> i'^lecrric Company and /o r uu: <');iio Hosp i t a l Aiv':0cjat.j«;n 
cocking to restore tlic Stipulation, ^vil.̂ •lout rnfJclLricaiior., >-,it̂ ,n'-:i 
by The Cincinnati gas & Electric Compnny aud :he <'>hio 
J-los;p4tn! A'^t'oriatiofi or scekint:', approval, withc^Ut mcdificattcii 

.c:0-ll ' ,-t: . 
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of the altemauve proposal made by The Cincinnat i gas 6& 
Electric Company in its application for rehearing, in Case No. 
03-93-EL-ATA, and any related litigation. 

This agreement terminates after December 31 , 2008, or ttpon t h e 
occurrence of any ofthe following: 

A. The Public Utilities Commission of Ohio, in case n o . 03-93-EL-
ATA, fails to approve as part of the capped provider of l a s t 
resort charge, a fuel cost recovery mechanism s u c h that Thie 
Cincinnati Gas & Electric Company may recover fuel c o s t s 
equal to the average costs for fuel consumed at T h e Cincinnati 
gas & Electric Company's plants, and economy p u r c h a s e power 
costs, for sales in The Cincinnati Gas & Electric Company's 
Certified Service Territory. 

B. The Public Utilities Commission of Ohio, in case n o . 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy 
such that it restores without modification the original 

'• Stipulation signed by the Parties or adopts wit?iout modification 
CG&E^s alternative proposal made in its application for 
rehearing, 

C. Upon tliirty (30) days written notice by either p a r t y upon the 
issuance of an order by a court or regulator^' body of competent 
jurisdiction that sxibstantially prevexits e i the r party from 
performing its obligations pu r suan t to this ag reement . 

All notices, demands, and statements to be given h e r e u n d e r shall be 

given in writing to the parties at the addresses appear ing herein below 

and will be effective upon actual receipt: 

To the Hospitals: 

Rick Sites, General Cov:msel 
155 East Broad Street, 15̂ >̂  Floor 
Columbus, Ohio 43215-3620 

To Cinergy: 

Cinergy 
J ames B. Gamer 
139 East ?V.urrh Strcc?. 
Cincinnati. Oil •r5202 

• ; r - - i 

• 
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or such o t h e r address a s is provided in writing by the r ec ip i en t from t i m e 

to time. Payments shall be made by ACH or wire transfer t o the account 

designated by the payee from time to time. 

Cinergy and OHA shall defend, indemnify, and h o l d yiarnijess t h e 

non-breaching party from any and all claims by third p a r t i e s induding 

the government regarding the enforcement or breach of tJhis agreement, 

including bu t not limited to, property damages, environmental damages , 

contract damages, fines, or penalties arising from or in connecdon w i t h 
f 

the provision or acceptance of competitive retail electric service a r i s i n g 

from or in connection with the performance ofthis a g r e e m e n t 

Thia agreement is for the exclusive benefit of tJ-ie parties and m a y 

not be assigned without the written consent of the non-ass^igning pa r t y . 

This Letter Agreement shall be governed by a n d constmed in 

accordance with the laws of the State of Ohio. 

Entered into on this 8th day of November: 

On behalf of Cinergy On Behalf of the Hospitals 

U l (dJU-
Paul A. Colbert, Senior Counsel 
The Cincinnati Gas & Electric Company 
155 East Broad Street 
Columbus, Ohio 432 25 

Rick Sites, General Counsel 
155 East B r o a d St., J5^^ Floor 
Columbus. Oh io432 IS -3620 

^CfWl94.; 
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Agreement 

This Agreement is between Cinergy Retail Sales, LLC (Cinergy), a n d 

AK Steel Corporation., Air Products & Chemicals. Inc.. B P Products 

North America. Ford Motor Company, GE Aircraft E n g i n e s , and T h e 

Proctor a n d Gamble Co. (Customers), effective this 2 2 n d day o f 

November, 2004. This Agreement replaces and s u p e r s e d e s the t e r m s 

and conditions of the Agreement dated May 19, 2 0 0 4 , between 

Customers and Cinergy (Parties). It is the intent of the P a r t i e s to t h i s 

Agreement to bind the Customers and Cinergy to t h e terms a n d 

conditions se t forth herein. 

This Agreement is binding on the Parties regarding the subject 

matter herein and is to r ana in confidential among the P a r t i e s and m a y 

be released to non-Parties only if ordered by a court or adminis t ra t ive 

agency of competent jurisdiction. If the issue of th is Agreement's 

confidentiality comes before a court or administrat ive agency o f 

competent jurisdiction the party before such court or admin i s t ra t ive 

agency s'hall immediately notify the other party. The Part ies shall defend 

the confidentiality of this Agreement. The Parties shall not circulate t h e 

Agreement, or its existence, to any employee, agent, or a s s i g n e e of t h e 

party unless such employee, agent, or assignee has a n e e d to know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the following t e r m s 

and conditions: 
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1. The Parties expect that the Provider of Last R e s o r t (POLR) 
charge of the Cincinnati Gas & Electric Co. {CG&E) will consist 
of these components: 1) Rate Stabilization C h a r g e (RSC); 2) 
Annually Adjusted Component (AAC); 3) Inf ras t ruc ture 
Maintenance Fund (IMF); and 4) System Reliability Tracker 
(SRT). 

2. The C u s t o m a s may, individually and on an individual account 
basis, select one of the following options for competi t ive retail 
electric service no later than December 15, 2004. 

Option A 

A. Beginning no earfier than January 1, 2 0 0 5 , a n d ending 
December 3 1 , 2008, each Customer (except G e n e r a l Electric) 
may purchase competitive retail electric generation service from 
a Cinergy affiliated certified competitive retail e lec t r ic service 
(CRES) provider at their current tariffed unbund led generation 
rate approved by the Commission in Case No. 99-1658-EL-ETP 
and also known as Big G, plus an amount e q u a l to the 
quarterly adjusted fuel component (which shall n o t include any 
amount for emission allowances) of CG&E's pr ice to compare 
component of its market-based standard service offer set forth 
by the Commission in Case No. 03-93-EI./-ATA. Cinergy shall 
reimburse quarterly all Customers for all a m o u n t s actual ly paid 
to CG&E for the following items: 1) R ^ u l a t o r y Transition 
Charges (RTC); 2) RSC; 3) AAC; and 4) SRT. F r o m J a n u a i y 1. 
2005 through December 31 . 2008 . C i n e i ^ shall a l s o re imburse 
quarterly all Customers for any actual payment m a d e to CG&E 
of the IMF in excess of 4% of little g. The effect of such 
reimbursement shall be that Customers will pay t h e unbund led 
generation rate, Big G, plus quarteriy fuel i n c r e a s e s (not 
including emission allowances) plus the IMF up to 4 % of little g. 

For any Customer who elects this Option A a n d h a s a CRES 
contract extending beyond J anua ry 1, 2005, but e n d i n g no later 
tlian December 3 1 . 2005, Cinergy shall r e i m b u r s e such 
Customer, during 2005 until the Customer beg in s service 
under this Option A no later than January I, 2 0 0 6 , for the 
following items: 1) one half of the SRF actually p a i d ; 2) and one 
half of the AAC actually paid; and 3) any IMF c h a r g e in excess 
of 4% of little g actually paid. 

J<CHl'i 'V 
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Beginning no earlier than J anua ry 1, 2005 a n d ending 
December 31 , 2008, General Electric and P&G's Ivorydale a n d 
Heal thcare Research Center facilities may purchase competitive 
re ta i l electric service from a Cinergy affiliated CRES p u r s u a n t to 
t h e terms and conditions of their existing Service Agreements 
for Supply of Electric Energy with CG&E adjusted quarter ly for 
fuel (with no cost for emission allowances). C i n e r g y shal l 
r e imburse quarterly General Electric and P&G for a l l amounts 
ac tual ly paid to CG&E for: 1) RTC; 2) RSC; 3) A A C ; and SRT. 
Cinergy shall also reimburse quarterly General Electric a n d 
P8&G for all IMF payments made to CG&E in e x c e s s of 4% of 
li t t le g. P&G*s BDH and CBL for the Ivorydale a n d Healthcare 
Research Center facilities a re defined in their c u r r e n t RTP 
agreements and may be adjusted annually u n l e s s t h e parties 
agree otherwise. 

Under this Option A, Cinergy may set off revenues collected for 
ac tua l RTC, RSC, AAC, SRT. or IMP charges aga ins t a n y 
ou ts tand ing balance owed to Cinergy or CG&E.; o r , 

Option B 

B. Each Customer may accept CG&E's market b a s e d standard 
service offer price, including the price to c o m p a r e and POLR 
charges approved by the Commission in Case No. 03-93-EL-ATA 
and retain the right through December 3 1 , 2008, t o switch to a 
CRES under the terms and conditions of the Commiss ion ' s 
Order. During any time between Janua iy 1 , 2005, a n d 
December 3 1 , 2008, when it is purchasing from a C R E S unde r 
Option B. Cinergy shall reimburse quarterly e a c h Customer 
amoun t s actually paid to CG&E for the following i t e m s : 1) 5 0 % 
of RSC; 2) 50% of AAC; 3) 50% of SRT, and 4-) a n y actual 
payment made to CG&E of the IMF in excess of 4 % of littie g. 
During J anua ry 1, 2005, through December 3 1 , 2008 , 
Customers choosing Option B m u s t pay to Cint^rgy quarterly 
one half of the emission allowance component o f the fuel 
component of the price to compare. Cinergy m a y set off 
revenues collected for actual RTC, RSC, AAC. S R T , or IMF 
charges against any outstanding balance owed t o Cinergy or 
CG&E. 

3. Under both Option A and Option B, this Agreement const i tutes 
Customers ' contract with a credit worthy CRES t o provide firm 
^;cncration service for their full capacity, cncr^v' a n d 
transmission requirements from .January 1, 2 O 0 5 , throu^'^h 
December 31 , 2008, ami satisfies to the m a x i m u m extent 

frrt-H'M 1 3 
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possible the requirements of Case No. 03-93-EL-ATA that the 
first 50% of eligible load by customer class to swi tch to a CRES 
shall not pay the RSC and shall not pay the AAC. 

4. If, prior to December 31, 2008 . any of the C u s t o m e r s add 
additional load or accounts in The Cindnnati G a s & Electric 
Company's certified territory which exceeds a Customer 's 
combined (all accounts) maximum demand as o f J a n u a r y 1, 
20O5, such new load or accounts may receive t h e options and 
benefits accruing from participation in this Agreement to the 
extent that, for each Customer, such new load o r accounts 
cumulatively represents new peak load of three (3) MW or less; 
any accounts representing new load beyond the foregoing limit 
are not included under this Agreement. 

5. This agreement has no application to The C inc inna t i Gas & 
Electric Company's transmission and distr ibution rates a s 
approved by the Public Utilities Commission of Ohio. 
Customers shall pay the applicable t r ansmis s ion and 
distribution rates of The Cincinnati Gas & Electric Company a s 
approved by the Commission, a n d / o r if applicable, sha l l pay to 
Cinergy Retail Sales the applicable transmission c h a r g e s equal 
to the transmission charges approved by the P u b l i c Utilities 
Commission of Ohio for Cincinnati Gas & Electric C o m p a n y . 

6. Cinergy will comply with all regulatory requirements necessary 
to be certified a s a competitive retail electric service provider to 
offer competitive retail electric service to Cus tomers a s required 
by paragraph one (1) of this Agreement. 

7. In the Cincinnati Gas & Electric Company's n e x t distribution 
base rate case that results in a change in the C u s t o m e r s ' rates, 
CG&E will file a cost of service study refiecting a c t u a l cost of 
service for all rate classes. Such filing shall i n c l u d e a rate 
increase for rate TS of no more than $ 0.00. The P a r t i e s retain 
all legal rights in The Cincinnati Gas & Electric C o m p a n y ' s next 
distributicin base rate case, including but not l imi ted to, rif^hts 
to litigate and settle the case. The filing of the c o s t of service 
dot.'S not in any way constitute a guan.mtcc I 'cgarding thc 
oiu<'*-rnt: of t!ic ^^asc. Tiic Cincinnati Oas -v, P.icctric CTcrnpany 
shall W'.ippori thi; (i.tiin: distributi-ii^ rider, p roposed ;;s [̂ :<\vr 
CIR. .ailot-'.Micd hasrd L;p«.ri ciisuiij^Uion iii.-i. ptant. 

V The Cui:b-uu-ts :-;hall rniisc iht: ^)hio I*]n<:r;'y CJrcuip to siipfjori 
;in Af.p.i';iLn,:i UJV R4iua;i:ifr. :U'-(i !.-. Tiu- r i . u i fUi.a: I (i.is >'V. 
i'lic* [ra- (\,in[;arty ari{i\,r i )\'X'i :a-fi-:i;ii', :f;iu>t.i:(-rncnt v,.[hi..*L 
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rnodification of the Stipulation signed by The C inc inna t i Gas & 
Eiectr ic Company and OEG or approval by the Commiss ion 
w i thou t modification of CG&E alternative proposal submit ted in 
i t s application for rehearing, in Case No. 03-93-EL-ATA, a n d 
a n y related litigation. 

9. If a Customer had shopped for competitive g e n e r a d o n and is 
sub jec t to a minimum stay with CG&E that e x t e n d s beyond 
J a n u a r y I, 2005, then the minimum stay shall b e waived a n d 
t h e Customer may elect under Paragraph 1 for service to be 
effective during 2005. 

10. Nothing in this Agreement modifies or fimits a n y settlement 
agreement reached by the Parties or their agen ts in Case No. 
99-1658-EL-ETP. 

11. T h e Parties agree to work in good faith to carry o u t t h e intent of 
Paragraph 1, including the development of CRES c o n t r a c t s wi th 
t e r m s and conditions as similar as possible to t h e existing 
unbundled tariffs. Cinergy will not require s u r e t y bonds , 
deposi ts or other corporate guarantees under P a r a g r a p h I. 

12. If an order in Case No. 03-93-EL-ATA is i s s u e d which is 
acceptable to CG&E b u t which renders invalid or ineffective a n y 
provision of this Agreement to the economic d e t r i m e n t of t h e 
Customers , then Cinergy will provide the same economic va lue 
to the impacted Customer(s) through some o t H e r mutually 
acceptable process. 

This Agreement terminates after December 3 1 , 2008, o r a s follows: 

A. The Commission, in Case No. 03-93-EL-ATA, and ongoing fuel 
cost recovery cases, fails to approve as part o f t h e capped 
i^rovider of Last Resort Charge, a fuel cost recovery mechanism 
such that fuel costs equal the average embedded fuel costs for 
nil consumers in The Cinciruiati Gas & Elect r ic Company 
service territory served by any Cinergy company. 

n. The Public Utilities Commission of Ohio, in ca.se n o . 03''j3~li,L-
ATA, fails to issue an entry- on rehearinc^ accep tab le to Cinergy 
:-.i,< h :}t.i[ it rcstt-rcs \vi[}uAit .M4bs:a;u.'a! nu.ciifii'ulu^i^ h^: 
• ,ii\;i\i:.ii S: . ip. . i , ! ; . ' ' . ' . s ; ; ' . , ( \ i j jy ^]^i: (^•u'!il;^ o r a d o p t s ,^,iUi<iMf 
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substant ia l modification CG&E's alternative proposa l made in 
i t s application for rehearing. 

C. A court or administrative agency of competent jurisdiction 
i s sues an order depriving the Parties of the benef i t s of this 
Agreement or otherwise voiding this Agreement. 

Before termination of the Agreement a s provided in p a r a g r a p h s A a n d 

B above, t he Parties agree to u se best efforts to fulfill the i n t en t of th i s 

Agreement, by negotiating amendments to the Agreement t h a t provide 

the Parties with substantially the same economic benefit for substantial ly 

the same consideration a s contained in the original Agreement. 

All notices, demands, and s ta tements to be given h e r e u n d e r shall be 

given in writing to the Parties at the addresses appearing herein txrlow 

and will be effective upon actual receipt: 

To Customers: 

David F. Boehm. Esq. or 
Michael L. Kurtz, Esq. 
Boehm, Kurtz & Lowry 
36 Eas t Seventh Street, Suite 2 1 1 0 
Cincinnati, Ohio 45202 

To Cinergy: 

J ames B. Gainer 
Cinergy Services, Inc. 
139 East Fourth Street 
Cincinnati, OH 45202 

or such other address as is provided in writing by the recipient from time 

to tinu;. Haynit-nts shall be made in a eonunerciaily |)raeti<;abl(: n'iariiK-r 

such as by check, ACH or wire transfer to thtr account des ignn ted by fhc 

,)avi;[; h'^HH n i a c [•> I in iC. 
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Cinergy and the Customers shail defend, indemnify, and hold 

harmless the non-breaching party from any and all c l a ims by third 

Parties regarding the enforcement or breach of this Agreement arising 

from or in connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of the Par t ies and may 

not be assigned without the written consent ofthe non-assigning party. 

This Agreement shail be governed by and construed i n accordance 

with the laws of the State of Ohio. 

Entered into on this 22nd day of November: 

On behalf of Cinergy On Behalf of the Cus tomers 

Paul A. Colbert, Senior Counsel David Boehm, Counsel 
The Cincinnati Gas & Electric Company Michael L. Kurtz, Counsel 
155 East Broad Street Boehm, Kurtz, & Lowry 
Columbus, Ohio 43215 36 East Sevendi Street 

Suite 2110 
Cincinnati, Ohio 45202 
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This agreement is between Cinergy Corp. (Cinergy), through its 

agent Cinergy Retail Sales, LLC (CRS), and the Industrial Energy Users-

Ohio (lEU-Ohio) for the benefit of Marathon Ashland, Inc., and General 

Motors, Inc., (Customers), effective this Sth day of Novemt>er 2004. This 

Agreement replaces and supersedes the terms and conditions of the 

Agreement dated May 28th 2004, between lEU-Ohio and Cinergy. As to 

General Motors, Inc.^ this agreement is effective only to General Motors, 

Inc., West Chester Operation (GM). It is the intent ofthe parties to th is 

agreement to bind the Customers to the terms and conditions set forth 

herein. The following is the entire agreement between CRS suid lEU-Ohio 

(Parties); it may not be amended except by the written agreement of the 

parties. 

This agreement is binding on the Paities regarding the subject 

matter herein and is to remain confidential among the Part ies and may 

be released to non-parties only if ordered by a court or administrative 

agency of competent jvirisdiction. If the issue of this agreement's 

confidentiality comes before a court or administrative agency of 

competent jurisdiction the party before such court or administrative 

agency shall immediately notify the other party. The Parties sha l i defend 

the confidentiality of this agreement. The Parties shall not circulate the 

agreement, or its existence, to any employee, agent, or assignee ofthe 

part}' unless such employee, agent, or assignee has a need t o know for 

(C1691C:1 
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the purpose of effectuating the agreement. For purposes of this 

paragraph, the term Parties includes the Customers. 

The Parties, for good consideration, agree to the following terms 

and conditions: 

1. Begitming Januaiy 1, 2005, or at such later t ime as may be 
specified herein for any accounts of each Customer that may be 
presently receiving competitive retail generation service from a 
supplier not affiliated with Cinergy, CRS shall supply, cn a full 
requirements basis, and each Customer shall ptirchase firm 
competitive retail electric generation sendee from CRS or 
anoUier Cinergy affiliated competitive retail electric service 
provider designated by CRS. Any accounts of e a c h Customer 
presentiy receiving competitive retail electric service from a non-
Cinergy affiliated competitive retail electric service provider shall 
have the right to delay the start date of the above described 
supply relationship with CRS to a date specified by such 
Customer provided that such delay does not cause the supply 
relationship with CRS to commence later than J a n u a r y 1. 2006. 
The all reqturements, firm, competitive retail generation supply 
provided by CRS to Customers shall be priced at the currently 
effective unbundled generation price specified in the otherwise 
applicable tariff schedule of The Cincinnati G a s & Electric 
Company for standard offer service, less an amount equal to the 
applicable Regulatory Transition Charge (RTCl, t h e resulting 
specified price also known a s ^Little G" r̂ Compliant contracts 
to implement the above described service relationship between 
Customers and CRS shall be ^cecuted as soon a.s reasonably 
possible and shall terminate no later than Decem"fc>er 31 , 2008. 
Cinergy shall reimburse Customers for actual pa3rmcnts made 
to The Cincinnati Gas & Electric Company as follows: (1) From 
January 1, 2005 through December 31. 2005, a n y Customer 
purchasing competitive retail electric service from a non-
Cinergy affiliated competitive retail electric service provider shall 
maintain the shopping credit structure (payment of Big G less 
the applicable shopping credit) approved by the Commission in 
case no, 99-1658-EI^ETP and Cinergy shali reimburse monthly 
such Customers for the rate stabilization charge component^ 
and one half of the system reliability tracker component, of the 
Provider of Last Resort (POLR) charge paid to T h e Cincinnati 

» The currently effective Uttl« G rate shall mean the Little G rate in effect a s of the date 
this agreement is signed. 

(C16910-.I 
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Gas & Electric Company; (2) from January 1, 2O05, through 
December 31, 2005, Cinergy shali reimburse GM monthly the 
full amount billed to and paid by GM as the Regulatory 
Transition Charge paid to The Cincinnati Gas 6t Electric 
Company prcvided GM is purchasing competitive retail clectiic 
service from a non-Cinergy affiliated competitive retail electric 
service provider during such calendar year (3) beg^mi^g 
January 1, 2005, through December 31, 2005, for all 
Customers purchasing competitive retail electric service from a 
Cinergy affiliated competitive retail electric service provider, 
Cinergy shall reimburse monthly all such Customers for the as 
billed and actual full amount of the Regulatory Transition 
Charge, the as billed and actual full amount of a^y Rate 
Stabilisation Charges, and one half the amoun t billed to 
Customers as the system reliabiiity tracker component of the 
Provider Of Last Resort charge actually paid to The Cincinnati 
Gas 6t Electric Company; (4) beginning January 1, 2006^ for 
Customers purchasing the above described competitive retail 
electric service from a Cinergy aifiiiated compjetitive retail 
electric service provider, Cinergy shall reimburse monthly all 
Customers for the full amount billed to and paid by Customers 
as the Regulatory Transition Charge, the full a m o u n t billed to 
and paid by Customers as Rate Stabilization Charge 
component, and one half the amoimt billed to Customers as the 
system reliability tracker component, of the Provider Of Last 
Resort charge actually paid to The Cindnnati G a s & Electric 
Company. Customers shall pay all remaining applicable 
market-based standard service offer chaiges including, but not 
limited to, the infrastructure maintenance fund component of 
the Provider of Last Resort charge. To the extent that 
Customers actually pay the infrastmcture maintenance fund 
component of the Provider of last resort Charge, Cinergy shall 
reimburse, consistent with the reimbursement schedule 
contained herein, infrastructure maintenance fund payments in 
excess of 4% of litUe g. Nothing herein shall operate to limit the 
ability of each Customer to avoid all or such port ion of any 
standard service offer charge that rilay be avoided by shopping 
customers, Cinergy and the Customers understand that (1) 
this agreement was drafted based on the expectation that each 
Customer shall qualiiy as shopping customers so a s t o avoid all 
or such portion of any standard service offer charge tliat may be 
avoided by shopping customers; and, (2) as a shopping 
customer, each Customer shall not be billed any standard 
service offer charge that may lie avoided by shopping 
customers. 

^ 0 Q & 
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2. If, prior to December 31, 2008. the Customers add additional 
load or accounts in The Cincinnati Gas & Electric Company's 
certified territory which exceeds the Customer's combined (aU 
accounts] majomum demand as c(f Januaiy 1, 2 0 0 5 , such new 
load or accoiants may receive the options and benefits accruing 
from partidpation in this agreement to the esctent that, for each 
Customer, such new load or accounts cumulatively represents 
new annual peak load of three (3) MW or less; any accoitnts 
representing new load beyond the foregoing linait are not 
included tander this agreement. 

3. Customers purchasing competitive retail electric service from a 
non-Cinergy affiliated competitive retail electric service provider 
shall be deemed to have provided, through this agreement, such 
written notice as may be reqtureid prior to the end of such 
purchase contract so that the Customers may avoid any penalty 
or additional charge that may arise absent such notice upon 
retuming to standard offer servicei provided by T h e Cincinnati 
Gas 6B Electric Company. ; 

4. Cinergy shall pay the Industrial Energy Users-Ohio 
$100,000.00 as compensation foi- legal services, upon the 
issuance of a final order of the Commission satisfactory to 
Cinergy. 

5. This agreement has no applicatxoiji to The Cincinnati Gas^ & 
Electric Company's transmission -and distribudon rates as 
approved by the Public Utiliti^ Commission of Ohio. 
Customers shall pay ,the . applicable transmission and 
distribution fates of Thje Cincinnati IGas AElectric Company as 
approved by the Commtission, and/|>r if applicable, shall pay to 
Cinergy Retail Sales thfc applicable jtransmission cliarges equal 
to the transmission clkarges approved by the Public Utilities 
Commission of Ohio fcjr Cincinnati Gas & Electric Company, 

Customers, or their appoin^d representative, retain a l l rights to 
participate in Commission and- Federal Energy Regulatory 
Commission proceeding that may affect the races, terms, or 
conditions of distri&utiob and transriission service. 

6. Nothing in this agnpemdnt-shall affect the terms a n d conditions 
agreed to by Industrial 5n}ergy;UsenkOhio on behalf of General 
Motors and Cinergf, p\ rsiiant to t i c agreement datted May 8, 
2000 related to thcj setfleflient of certain issues in PVCO Case 
No, 99-1658-EL-ETp. j i 
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Cinergy will coi 
to create an affi] 
to supply comi 

y V itlp all regtilatory requirements necessary 
ted cojiiipctltiyc fctail electric service provider 

, . , - Ii ^^* ilfitail clectjric service to Customers as 
required by pai^ajiaph o ^ (iJ of tWs agreement, 

' i : j 
rgj Users-Ohio' shall support a Stipulation 

a i &as & Heptric Company and the lEU-
The Industrial 
filed by The Cini 
Ohio in Case No: 
lEU-Ohio has 
cause the Ind 
Application for F 

03-* S^L-ATA subject to such reservation as 
u lie ated to Ciheigy. The Customers shall 
'a Einergy Users-Ohio to support an 

ear nf tfile<l by. TJhe Cincinnati Gas & Electric 
Company seekm|4 rei is dtteraent without modification of the 
Stipulation signMiby fh i Cincinnati Gas & Electric Company 
and lEU-Ohio \M aprih^Va^ by \ the Commission without 
modification of 
application for rel^aruigl irx Case |No. 03-93-EL-ATA, and any 
related litigation.! 

This agreement tenni iatej 

A. The Public Utiliti* 
ATA, fails to issui 
such that it r 
Stipulation signed 

B. 

C. 

A coiort or a< 
issues an order 
agreement or ol 

ralteniati|re proposal submitted in its 

•J after ^eceiriber 31, 2008, or a s follows: 

Co; fir^skion of Phio, in case no- 03-93-El^ 
in < ntr|jrjoati rehearing acceptable to Cinergy 
ton s iwitliout modification the originai 

^ iy t cffartfcs or adopts without modification 
CGflsE's altemati | P :o ibsaj . ma ic in its application for 
rehearing. i U • . 

j l ; 
stn til ^ !agency of competent jxarisdiction 
ri^ in ilth^ 'paries of the benefits of this 
se î cfliiiig this : igreement. 

Each Customer 
entirety, including 
months written n 
shaU be effective (< 
agreement. 

c )n Jratcii wi th the CRS, upon twelve (12) 
CR^provided that such tennination 

Ciistofcicr accounts and for this entire 

Before termination of the||girepi 

B above, the parties agree 

agreement, by negotiatmg 

16910-

uailj^ ten ninate this agreement in its 

nd aefji'ts tblth( 

^nt k^ prcvided in paragraphs A and 

us^ t^st ^IToitsj to fulfill the in tent cf this 

agreement that provide the 

]\ 
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parties with substantia 

same consideration as cpj 

All notices, demandsf ihd 

• • •- u . 1 ^ 

given m writing to the pfiBpes 'a.t 

and will be effective upc(^ ^tXx 

To Customers: Samuel C. Rand; 
McNees, Wallace 
21 East State St 
Columbus, Ohio 
(614) 469-8000 

To Cinergy: 

Cinergy 
James B. Gainer » 
139 East Fourths 
Cincinnati, OH 45 

or such other address as>|sKrbvvi< 

to time. Payments shall 

designated by the payee 

Cinergy and the 

harmless the non-breac 

parties including the gov 

this agreement, includi 

environmental damages, f 

from or in connecdon wi^h 

retail electric service arisirf^Kotr^o 

of this agreement 

{Ci'>yiO:; 
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c pi 0 npjm ic benefit for substantially the 

oẑ g nal agreement. 

be given hereunder shall be 

rtescs appearing herein below 
1 

;ir| 0 riot g by the recipient from time 

flrirc transfer t o the accovuit 

defend, indemnify, and hold 

iijjr and all claims by third 

e enforcement or breach of 

Tiit^ to, property damages, 

fines, or penalties arising 

acceptance of competitive 

\ ctut<^ttion with the performance 
r I 

• 
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This agreement 

apply to successors 

Cinergy provided, as ? 

substantially similar 

presently eytist. The PJ 

under this agreement 

party a n d such written 

This agreement 

with the laws of the Stai 

Entered into on 

On behalf of Cinergy 

l / l l 

{C16910;} 

•^.p9g3NFlDENTIAL PROPRIETARY 
TRADESECRET 

refit of the Par t ies and shall 

ted Customers as well as 

they continue to display 

dracteristics a s those that 

their rights o r obligations 

IJnsent of the non-assigning 

eaaonably withheld. 

Jkd construed in accordance 

; l f ) |e i i | fe 

3 ^ fd: ofthe Customers 

O - AT^^UMJC* 

Paul A, Colbert, Senior 
The Cincinnati Gas & E 
155 East Broad Street 
Columbus, Ohio 43215 

el C. Randazzo, Esq. 
s Wallace & Nurick txc 
East S t a t e Street 
oor 
bus, Ohio 4-3215 
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Agreement 

This agreement is between Cinergy Corp. (Cinergy), and the Cognis 

Inc. (Cognisj, effecdve ihis 2&th day of October 2004. it is thie intent of 

the parties to this agreement to bind Cinergy and Cognis to the terms 

and conditions set forth henrin. This Agreement replaces and supersedes 

the terms and conditions of the Agreement dated J u n e 7^ 20O4 between 

Cognis and Cinergy. The following is the entire agreement between 

Cinergy and Cognis (parties); it may not be amended except by the 

whtten agreement ofthe parties. 

This agreement is binding on the parties regarding the subject 

m&iter herein and both the terms and existence of the agreenient are to 

remain confidential among the parties and may be released to non-

panics on'ty if ordered by a court or administrative agency of competent 

jurisdiction, If any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such court or administrative agency shall use best 

cfTorts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreement. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, or assignee 

cf tne part-\' unless such employee, agent, or assignee has a need to know 

for the p u r p o s e of effectuating the agreement. 

The parties, for good consideration, agree to the following terms 

and condi t ions : 
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Cognis shail, ihrough December 3 1 . 2008, p u r c h a s e its full 
requirements generation service pursuan t to its c u r r e n t tariff 
and pursuant to the Electric f^cliability and Rate Stabilization 
Plan approved by the Pubhc Utilities Commission of Ohio 
iCommission;. 

Cinergv' shall reimburse Cognis for actual payments u p to the 
first ^% of the annually adjusted component of Provider of Last 
Resort Charges actually paid by Cognis during ca l enda r year 
2005; the first 8% of the annually adjusted componen t ol' 
Provider of Last Resort Chau-gcs actually paid in 20O6; the first 
12% of the annually adjusted component and sys tem reliability 
component of Provider of Last Resort Charges actually paid, and 
the emission allowance expense component of t h e price to 
compare actually paid in 2007, and the first 1 6 % of the 
annually adjusted component and system reliability component 
of Provider of Last Resort Charges actually paid , and the 
emission allowance expense component of the price to compare 
actually paid in 2008. Cognis shall pay the ent i re ty of the 
remainder of CG&E's approved rales and charges including but 
not limited to the Infrastructure Maintenance F u n d . To the 
extent that Cognis actually pays the Infrastructure Maintenance 
Fund component of the Provider of Last Resort Charge , CG&E 
Khali reimburse annual Infrastructure Maintenance Fund 
pa3TTients in excess of 4% of little g. 

U, prior to December 3 1 , 2008, Cognis adds additional load or 
accounts in The Cincinnati Gas & Electric Company's certified 
territory which exceeds Cognis's combined (all accounts) 
maximum demand as of January 1, 2005, such n e w load or 
accounts may receive the options and benefits accruing from 
participation in this agreemeni to the extent that s u c h new load 
o r accounts cumulatively represents new peak load of one (1) 
IvlW Or less; any accounts representing new load beyond the 
f'crejicing limit art; not mcluded under this agreement. 

This s^jreement r.as no application tc The Cincinnnti d a s û 
illc'-tnc Company's transm:ssici. «nd u is tribune n rules .̂s 
apprcved hy the Ccmrnission. 

Cognis sh.'tll support an Application fcr Rehearing Hied by The 
Cincinrjati G J S h Electric Ccmpiiny and/or Cognis, in Case No. 
03-v3-EL-ATA. .ir.d any /elated linguticn. 
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6. Cognis shall pay The Cincinnati Gas & Electric Company's 
transmission and distribution rates as approved by the 
Commission. 

This agreement terminates after December 3 1 , 2005. o r upon *be 
occurrence of ĉ ny ofthe following: 

A. The Public Utilities Commission of Ohio, in Case No. 03-93-EL-
ATA, or any subsequent .fuel cost recovery case, fails to approve 
«s part of the capped provider of last resort charge, a fuel cost 
recover^' mechanism such tha t The Cincinnati G a s 86 Electric 
Conipany may recover fuel costs equal to the average costs for 
fuel consumed at The Cincinnati gas & Electric Company's 
plants, and economy purchase power costs, for s a l e s in Tbe 
Cincinnati gas & Electric Company's Certified Service Territoiy. 

B. The Public Utilities Commission of Ohio, in case no . 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy 
Such that it restores without modification t h e original 
Stipulation signed by the Parties or adopts without modification 
CG&E's alternative proposal made in its application for 
rcheai'ing. 

C. Upon thirty (30) daya written notice by cither par ty upon the 
issuance of an order by a court or regulatory body of competent 
jurisdiction that substantially prevents either pa r ty fmm 
performing its obligations pur suan t to this agreement. 

D. Until March 1, 2005, Cognis may terminate this agreement, in 
its cntiret>', immediately upon providing oral notice to Cinergy. 
As of March 1, 2005, Cognis may terminate this agreement, in 
i ts entirety, upon twelve (12) months written notice to Cinergy 
tha i Ccgnis will purchase iess than its full requirements 
generation service from CGSsE or other Cinergy affiliate. 
Subject LO the nodce requirement of this provision, nothing in 
this agreement prohibits Cognis from terminating this 
u^retment and constructing and utiliEing co-generation 
facilities or switching generation suppliers. 

/\u r.ot'.ces, demands, &jid statements to be given hereunder shaii be 

jv'.::. i:i wr.un.z re :.hf; pL.nies ar, tt;e addresses appearing acrein bexw 

nd •-'.:*. b e fjf.tc:ht ,:pcn actual receipt: 

I 
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To Cognis: 

Mr. Steve Kennedy 
Cognis Corp. 
5051 Estercreek Drive 
Cincinnati, Ohio 45232-1446 

To Cinergy-: 

Cinergy 
James B. Gainer 
135 iDast Fourth Street 

Cincinnati, OH 45202 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to t h e account 

designated by the payee from time to time. 

Cinergy and Cognis shail defend, indemnify, and hold harmless the 

ncn-breaching party from any and all claims by third p a n i c s including 

the government regarding the enforcement or breach of this agreement. 

including but not limited to, property damages, environmental damages* 

contract damages, fines, or penalties arising from or in connection with 

the provision or acceptance of competitive retail electric service arising 

from or in connection with the performance cf this agreement. 

This agreement is for the exclusive benefit of the Parlies and shali 

.ippA to successors and assigns of Cognis as well as Cinergv- provided, £»s 

Lc Cognis, that it ccn'Jnues lo display substantially similar load and 

usage characteristics as those that presently exist. Ti-.e Parties shall not 

ai^'-gr. zhc'i: rights or obh^aucns under :his .igrcerr.ent without the 

•^niitn consent of the non-assigning party and such written consent 
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Agreement 

WHEREAS, on December 14, 2000, a Confirmation Letter 

Agreement for a transaction under the Cinergy Opera t ing Companies 

market-based power sales tariff was entered into between New Energy, 

Inc. and the Cinergy Operating Companies to supply firm ene rgy to fulfill 

the retail power requirements of certain of the grocery s to re s , offices and 

related facilities of The Kroger Co. located in the service terr i tory of The 

Cincinnati Gas & Electric Company (Groceiy Store Sale); 

WHEREAS, on December 14, 2000, a Performance Assurance 

Agreement was entered into between The Kroger Co., New Energy Inc. 

find Cinergy SeiA/ices, Inc. whereby certain performance a s s u r a n c e s were 

provided by The Kroger Co. and New Energy lo Cinergy Sei^ices, Inc.; 

WHEREAS, on July 3 1 , 2001 , a Confirmation Letter Agreement for 

a transaction unde r the Cinergy Operating Companies marke t -based 

power sales tariff was entered into between AES New Energy and the 

Cinerg>' Operating Companies to supply firm energy to fulfill the retail 

power requirements of ihc Kroger Co. State Street Plant (State Street 

Hale); 

WHEREAS, the Pf:rformance Assurance Agreement w a s amended 

effective JuJy 31 , 2001; 

WHEREAS, the competitive retail electric market in Ohio has not 

(u:vfj[(,n{;d a.s ;:£ivi-sionf;d wl-iCii thc ElcctfiC Tiaju^ition Plan of The 

IISO 



CONFiDENTiAL PROPRfETARY 
TRADESECRET 

Cincinnati Gas & Electric Company ("CG&E") in Case No. 99-1658-EL-

ETP was approved by the PUCO; 

WHEREAS, on January 26, 2004, CG&E filed an Electric 

Reliability and Rate Stabilixation Plan at the request of the Commission 

in order to further the transition to a competitive market; 

WHEREAS, the power sales agreements by the Cinergy Operat ing 

Companies for ultimate sale to The Kroger Co. provided for firm power, 

and to permit Kroger to be fairly charged for reserve margin and o ther 

costs associated with the provision of competitive retail electric service a s 

contained in the proposed Electric Reliability and Rate Stabilization Plan, 

and for other consideration, this new Agreement has been entered into. 

This Agreement is between Cinergy Retail Sales, LLC (Xinergy"), 

and The Kroger, Co. ("Krogei""), effective this 22nd day of November, 

2004. This Agreement replaces and supersedes the terms a n d conditions 

of the Agreement dated July 7, 2004, between Kroger a n d Cinergy 

(Parties). It is the intent of the Parties to this Agreement to bind Cinergy 

and Kroger to the tenns and conditions set forth herein. The following 

Agreement may not be amended except by the written Agreement of the 

Parties. 

This Agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released t o non-Parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of this Agreement's 

(CO-II'M ; • • ) X J-*̂  -t 
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confidentiality comes before a court or administrative agency of 

competent jurisdiction the Party before such court or adminis t ra t ive 

agency shall immediately notify the olher Party. The Parties shal l defend 

the confidentiality of this Agreement. The Parties shall not c i rcula te t h e 

Agreement, or its existence, to any employee, agent, or ass ignee of t h e 

Party unless such employee, agent, or assignee has a need to know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the following terms 

and conditions: 

1. Effective Janua iy 1, 2005 , and ending December 3 1 , 2005 , 
Kroger shall continue to purchase competitive re ta i l electric 
service from New Energy, its non-Cinergy affiliated competitive 
retail electric service provider, under both the Grocery Store 
Sale and the State Street Sale. During 2005 . Kroger shall pay 
monthly to CG&E all applicable co?n|X)nents of the FVovider Of 
Last Resort (POLR) charge and to Cinergy half of t h e emission 
allowance component of the fuel component of the price to 
compare approved by the PUCO in Case No. 03-93-EL-ATA; a n d 
Cinergy or any affiliate thereof shall reimburse Kroger quarterly 
for half of the amount actually paid of the POLR charge , except 
the Rate Stabilization Charge (RSC) and the Infras t ructure 
Maintenance Fund (IMF) charge which shall be paid in full by 
Kroger (subject to Paragraph 4). Kroger shall compfy with all 
o t h e r requirements of the PUCO's order in Case No. 03-93 EL-
ATA. Cinergy or any affiliate thereof may set off revenues 
collected for the POLR Charges or emission allowance 
cornponent of the price to compare, against any outs tanding 
ba l ance owed to any Cinergy company 

2. Beginning January 1, 2006, through December 3 1 , 2007, 
Cinergy or any afliliate thereof shail continue to be the 
w h o lesale power supplier to Kroger's retail eiectric service 
provider by exercising Extension 1 and Extension 2 under the 
Grocery Store Sale, including the wholesale price of generation 
con ta ined therein. It is anticipated that New Energy will 
c o n t i n u e ro be Kroger's retail eiectric service provider during 
20O<3-2007; however, if New Energy elects not to provide such 

(C0'U'>-1 -I 1 QO 
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service then Kroger may choose a different retail electric service 
provider, including a Cinergy affiliate, and wholesale firm power 
will be provided by Cinergy at the same price, terms a n d 
condidons as set fortli in Extension 1 and Extension 2. Kroger 
shall pay to CG&E all applicable components o f the POLR 
chafge, the Regulatory Transition Charge (RTC) approved by t h e 
PUCO in Case No. 99-1658-EL-ETP, and shall pay t o Cinergy o r 
the applicable Cinergy affiliated competitive retail electric 
service provider half of the emission allowance component of 
the fuel component of the price to compare. Cinergy or a n y 
affiliate shall reimburse Kroger quarterly for half of the a m o u n t 
actually paid of the POLR charge, except the RSC and IMF 
charge which shall be paid in full by Kroger (subject to 
Paragraph 4). Cinergy or any afliliate thereof m a y set off 
revenues collected for the POLR Charges a a d emission 
allowance component of the fuel component of t h e price to 
compare, against any outstanding balance owed to any Cinergy 
company. With respect to the State Street Plant Kroger shal l 
take service under the same terms, conditions and price as t h e 
grocery stores described above. 

3. Effective January 1, 2008, Kroger may purchase for both i ts 
grocery stores and State Street Plant competitive retail electric 
service from any competitive retail electric seivice provider, 
including Cinergy, at the market rate quoted by such providers. 
Kroger shall provide Cinergy a right of first refusal to provide 
competitive retail electric service a t the market rate offered by 
the competitive retail electric service provider selected by Kroger 
who has provided Kroger with a bone fide and verifiable service 
offer, Kroger shall pay to CG&E all of the applicable POLR 
charges, and the RTC approved by the PUCO in Case No. 9 9 -
16S8-EL-ETP, and shail pay to Cinergy or the applicable 
Cinergy affiliated competitive retail electric service provider half 
of the emission allowance component of the fuel component of 
the price to compare. For calendar year 2008, Cinergy or a n y 
affiliate thereof shall reimburse Kroger quarteriy (or half of t he 
POLR charge actually paid to CG&E. except the RSC and IMF 
charge which shall be paid in full by Kroger (subject to 
Paraijraph 4). Cincrfiy or any aiHliatc thereof may set off 
revenues collected for the POLR Charges, and one-half of the 
emission allowance component of the fuel component of the 
pr ice to compare, against any otitstandrng baiiance owed to any 
Cir ier^ ' ccmpany. 

!< O l i 
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4. To the extent that Kroger actually pays the IMF, Cinergy s h a l l 
reimburse Kroger quarterly for IMF payments in e^ccess of 4 % of 
little g. 

5. CG&E's POLR charge is expected to consis t of t h e s e 
components: 1) RvSC; 2) AAC; 3) IMF; and 4) Syst<5m Reliability 
Tracker (SRT). 

6. The Cinergy Operating Companies shall exercise thieir Extens ion 
1 and Extension 2 options under tlie Decemt>cr 14, 20OO 
Confirmation Letter Agreement to sell generation s u p p l y to New 
Energy Inc. in 2006 and 2007 for resale to Kroger u n d e r t h e 
Grocery Store Sale and State Street sale a t t h e wholesale 
generation price set forth therein. 

7. If, prior to December 3 1 , 2008, Kroger adds addi t ional load o r 
accounts in The Cincinnati Gas & Electric Compsuiy*s certified 
territory which exceeds Kroger's combined (ail accounts ) 
maximum demand a s of J anua ry I, 2005, such new load o r 
accounts may receive the options and benefits a c c r u i n g from 
participation in this Agreement to the extent that s \ jch new load 
or accounts cumulatively represents new peak load of three (3) 
MW or less; any accounts representing new load beyond t h e 
foregoing limit arc not included under this Agreement. 

8 This agreement has no application lo CG&E's t ransmiss ion a n d 
distribution rates as approved by the PUCO. Kroger shall pay 
the applicable transmission and distribution rates of CG&E a s 
approved by the Commission, and /o r if applicable, shafl pay to 
Cinergy Retail Sales the applicable transmission c h a r g e s equai 
to the transmission charges approved by the PUCO for CG&E-

9. Cinergy or any affiliate thereof will comply with all regulatory 
requirements necessary to create an affiliated Competitive Retail 
Electric Service fCRES) provider to offer competitive retail 
electric service to Kroger as contemplated by this Agreement. 

10. Kroger shail support an Application for Rehearing filed Ejy 
CG&E seeking reinstatement uithout modification of the 
Stipulation signed by CG&E and Kroger or approval by the 
Commission without modification of CG&E's Alternative 
Proposal submitted in its application for rehearing, in Case No. 
03-93-EL-ATA, and any rcbtcd litigation. 

1. This AgrccmcrA ronstirutcs Kro^cr'fi <.on tract with a 
creditworthy (JRES to provide firm j'.enoration service for its full 

if o-ii'-; ; ,̂ I 1 J - 1 Ii 
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capacity, energy and transmission requirements from Janua ry 
1, 2005 through I>ecemher 31, 2008 and satisfies t h e 
requirements of Case No. 03-93-EL-ATA that t h e first 50% of 
eligible load by consumer rate class to switch to a CRES shaJl 
not pay the Rate Stabilization Charge (RSC) and shall not p a y 
the Annually Adjusted Component (AAC) of the POLR. 
Therefore, it is not expected that Kroger will pay e i the r the RSC 
or AAC. 

12. Nothing in this Agreement modifies or limits a n y settlement 
agreement reached by the Parties or their agents in Case No. 
99-1658-EL-ETP. 

13. If an order in Case No, 03-93-El^ATA is issued which is 
acceptable to CG&E but which renders invalid or ineffective a n y 
provision of this Agreement to the economic detriment of 
Kroger, then Cinergy will provide the same economic value to 
Kroger through some other mutually acceptable process. 

This Agreement terminates after December 31, 2008, o r a s follows: 

A. The Public Utilities Commission of Ohio, in Case No. 03-93-EL-
ATA, and ongoing fuel cost recovery cases, fails to approve a s 
part of the capped Provider of Last Resort Charge, a fuel cos t 
recovery mechanism sucb that fuel costs equal ihe average 
embedded fuel costs for all consumers m The Cincinnati Gas &, 
Electric Company service territory served hy any C i n e r ^ 
company. 

B. The Public Utilities Commission of Ohio, in case no . 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy 
such that it restores without substantial modification the 
original Stipulation signed by the Parties or adopts without 
substantial modification CGSsE's Alternative Proposal made in 
its application for rehearing. 

C. A court or administrative agency of competent jurisdiction 
issues and order depriving the Parties of the benefits of this 
Agreement or otherwise voiding this Agreement. 

BcJorc tennination of the /Kgrccrdcnl â - provided by paragraph A and 

B £jbovc, ihe Parties agree to use best efforts to iulfxil the intent ofthis 

Agrccnu'ii;', by nt'ijotialii.g arncridnurnts t̂ t {\\c Agrcc-mcnt tliat prnvidc 

''̂ '̂•''''•- r, ix'^J 
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the Parties with substantially the same economic benefit fo r substant ia l ly 

the same consideration as were contained in the original Agreement . 

All notices, demands, and s ta tements to be given h e r e u n d e r shall he 

given in writing to tlie Parties at the addresses appear ing herein below 

and will be effective upon actual receipt: 

To Customers; 

The Kroger Co. 
Denis George 
1014 Vine SU-eet 
Cincinnati, Ohio 45202-1100 

To Cinergy: 

Cinergy 
James B. Gainer 
139 East Fourth Street 
Cincinnati , OH ^15202 

or such olher address as is provided in writing by the recipient from time 

to time. Payments shall be made in a commercially prac t icab le manner 

such as by check, ACH or wire transfer to the account des igna ted by the 

payee from time to ume. 

Cinerfjy and Kroger shall defend, indemnily, and hold harmless (he 

non-breaching Party horn tiny and ail claims by third Par t ies regarding 

the enforcement or breach of this Agreement, arising from or in 

connecLicn with triC performance of th is Agreement. 

This Agreement is for the exclusive benefit of the Part ies and may 

rh.:. t c assigned '.vi:I-:*.i.t 'iu: wriricrn <..ur..sf;nt of :.hc non-assigning Party. 

This AjTrrtx-nnent .sftall be governed by and constnjcd In accordance 

1 . n ^ 
± 0 0 



00307 

CONFIDENTIAL PRORRIETARY 
TRADE SECRET 

with the laws of the State of Ohio. 

Entered into on this 22nd day of November: 

On behalf of Cinergy On Behalf of Kroger 

/ / / /y/Z/-
Paul A. Colbert, Senior Counsel Michael Kurtz, Counsel 
The Cincinnati Gas & Electric Company Boehm, Kurtz, 6t Lowry 
155 East Broad Street 36 East Seventh Street 
Columbus, Ohio 43215 Suite 2110 

Cindnnati , Ohio 45202 

/CtM19-1;) Q -f ? O 87 
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/ 
Documents attached, labeled RP5, are those documents that are not protected by attomey 

£'"•••. client privilege. Attomey client privileged documents are not provided. 

* 

RP6 Please provide copies of all documents for the period beginning January 1, 2003 onward, 

(see definition of "documents" above, which includes e-mails) transmitted by DE-Ohio 

or its affiliates to, or received from» OHA hat contain references to the RTC, FPP, RSC, 

AAC» IMF, SRT charges or the Insuffici^t Return Notice Fee. 

Please see documents attached labeled RP6. 

Respectfully submitted on behalf of 
OHIO HOSPITAL ASS0CL\T10N 

iil/Ut 
Richard L. Sites 
General Counsel 
iSS East Broad Street, 15* Floor 
Columbus, OH 43215 

/sallyv/eioomfield 
Thomas J. O'Brien 
BRICKER & ECKLER LLP 
100 South Third Street 
Columbus, OH 43215-4291 
(614) 227-2368; 227-2335 

i«368;:> 
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Rick Sites 

From: Kubacki, Joseph OHubacKi@.stiiiom] 
Sent: Fridiay, November 05,2004 9:52 AM 
To: James Gainer (E-mail); Paul Colt)ert (E-maS) 
Ct: Rick Sites 
Subject: OHA support of CG&£ 

J im, Pau l , 
Rick and X d iscussed the l a t e s t s e t t l emen t agreetnent between OHA and CG&E. 
OHA. w i l l s ign the agreement wi th the r e v i s i o n s we di3cuBsqd.jffi&ta£di3Lia^A5g^^diiig keeping 
s e c t i o n l a s you proposed, modifying s 'ectidn 2 t o s p e c i f y J H H H | | ^ H H H k H 
e x c l a d i n g M M H M t i l M M B l P l and mociifying s ec t i on 8 t o only lncluar'^C(iB#tj»#i-£f T&D 
r a t e s o n l ^ ^ ^ B ^ J r T ^ T i l e a m f e m o r a n d u r o i n support <Jf CGtE a l t e m a t i v e p roposa l . As 
u s u a l , n i c e d i scuss ing these, m a t t e r s with you. 
J o e 

Josepb KaJMcki J r . . , CEP, CXM. 
GcTctsultaixt for OHfe 
412*394-5603 

Tfris e-mail> inc lud ing attactooetJits, i s . in tended only for t he person-(B> t o whom the i^ender 
in tended t o adiiress t h i s message. I t . may obritaiu inforaaltion. wliich i s l e g a l l y pr ivi leges^; 
confide^ti=el aaid exempt froch d i ^ c l o s u f e . I f you a re not t h e in tended recdj>irait> you a re 
hereby n o t i f i e d t h a t any d i s c l o s u r e , cc^ying d i a t r i b u t i c m of, o r use o r action, i n r e l i a n c e 
on, t h i s communication i s s t r i c t l y p r o h i b i t e d and may be unlawful* If you a re h6t the 
in tended r e e i p i e n t of t h i s message andjfciaye rece ived t i l l s e-mail i n e r r o r , p l e a s e n o t i f y 
t he sender' immediately or r e t u m the e-mail and f u l l y d e l e t e from your system the message, 
a long with any a t t achments . 

c 
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Rick Sites 

From: Colbert. Paul IPaul.Colbert@Ginergy,COM] 

Sent: Friday. November 05. 2004 11:20 AM 

To: Kuback!. Joe; Rick Sites 

Cc: Gainer, James; Ficke, Greg; Steffen. Jack 

Subject: OHA CGE agreement revisions 11-4-04.0OC 

Joe and Rick, we are ready to execute this version ĉ  the amended agreement. It is changed based upon your 
e-maS thismomrng and our prior d iscusslons. If you agree we will send two signed copies arMJ you can execute 
them and return one to us. Please let us know. Thasikyou. 

1/11/2007 
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Agreement 

This agreement is between The Cinergy RetaU Sales, IXC (Cinergy), 

and the hospitals shown on the attached agreement exhibit 1 

incorporated by reference into this agreement (Hospitals), effective tliis 

2ath day of October 2004. This Agrewnent replaces and supersedes the 

terms and conditions of the Agreement dated May 19th 2004 between 

^ospitaJs and Cinergy. It is the intent ^fJlttj>arties to_this a^ps^aetitta,,-

bind. Cinergy and the Hospitals to the tenns and conditions set forth 

herein. The following is the entire agreement between Cinergy and the 

Hospitals (parties); it may not be amended ^cept hy the written 

agreement of the parties. 

This agreement is bindii^ on the parties regarding the subject 

niatter heteiri and both the terms and existence of the agreetoent are to 

remain confidential among the parties and may be released to non-

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confideritiality of this agreement 

comeiE! before a court or administrative agericy of ccmipetent jtuisdiction 

the psaty befbrfe such coiirt or adminlstratiye agency shall use heist 

efforts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreement The parties shall not circulate the 

agreement, or disclose its existence, to aiiy employee, agent, or assignee 

of the party unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement. 

eMeted: Cofffis 
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The parties, for good consideration, agree to the following terms 

and conditions: 

( 

1. Beginning January 1, 2005, and through December 31, 2008, 
Cinergy will offer to sell retail electric generation service to the 
Hospitals for all their CG&E accounts at a. firm power, ail-in, 
fixed rate equal to the applicable tariff rate of The Cincinnati 
Gas & Electric Company's unbuiidled generation rate approved 
by the Pubhc Utilities Commission of Ohio (Commission) in case 
no. 99^ 1658-EL-BTP less the regulatory transition charge 
approved in the same case less one (1) mil per kwh, except that 
Jewish Hospital and ChUdren^s Hospital ^iall pmchase 
competitive reteul electric generatioTi service firom Cinergy at a 
rate equal to the real time pricing tariff rate and currcrrtly 
eSective service agreement they are receiving frora The 
Cincinnati Gas & Electric Company cm Decembeir 31^ 2004. 
The reta^ electric generation offer indicated abcn/t will be an-
option for Hospital accounts to accept ar^^time prior to. 
13/31/OS and the term of such generaition arrajngement will be 
designated by the Hospital accounts but'vrill «xt)end no longer 
than 12/31/OS. The genejiadoji rate j^iall inchide a payment of 
amounts for emission aiJowanceq: efflg^ to ^le emission 
altowance cost CO&E is permitted- to- recover as oart of its orice 
to compare charge of the market-abased standard service offer. 

2. Cihei^ shall reimburse the Hospitals for any rate stabilization 
chaise (a componeat of the provider of last resort charge) 
actually paid to The Cincinnati Gaa & Electric Company by the 
Hospitals purchasing conipetitivfc retail. electriG generation 
aervice frOhi Cinei^ pursuant: to paragraph one {!) above. 
Cinergy shall reintburse rate statoHss-tibn chai^^ actuaUy paid 
qufitfteiiy throu^ the term of this agffeeitient The Hospitals 
shall pay Jthê  tafra^Jtrpct^^ f^}^. ^ ^ . the fystî Qi 
reliabiU^ tracker. To the extent that bospi t^ actu 
In&astructure maintenance fund component of the Provider of 
last resort Charge, CG&E shaH reimburse^ consistent with the 
reimbursement schedule contained hereiri^ total infrastructure 
coainteiiance fund payments in excess of 4% of little g. The 
participating Hospitals will not oav the AAC f^nnuallv adjusted 
componentl cfaaraes and anv iuei adders that would apply to 
full service tariff customers. 

3. if, prior to December 31, 2008, the Hospitals add additional 
load or accounts in The Cincinnati Gas & Eiectric Company's 
certified territory, such new load or accounts may receive the 

;-, wtdeh shaU be UmHed 
tu r tot idor l^vr i iUleg 

.m Deleta4£ «U. ollin-. Provider of U a t 
Reaori tiUiJaeaindtMliiig, bn i not 

DeMccbany 

:C(:4t'"»4' 
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options and benefits accruing from par-icipation in this 
agreement to ;he extent tiiat such new load or accounts 
represents new peak load oi three (3) MW or less, except that 
new load relative to dual feeds shall be subject to the terms and 
conditions set forth in paragraph six (6) of this agreement. 

Cinergy shail pay the Ohio ffospital Association $50,000.00 
upon the issuance of a final appealable order of the PubUc 
Utilities Commission of Ohio satisfactory to Cinergy. 

The Hospitals shall comply with the terms arid conditions of the 
order of the Public Utilities Commission of Ohio in case no. 03-
93-EL-ATA including, the payment of regulatory transihon 
charges and provider of last resort charges except as. set forth 
hereia. 

C ûiergy shall not amend the rates charged by The ^ticiiiBati 
Gas & Eiectric Compai^ ^ r d u ^ feeds fbr load ead^difig prior to 
Dftcemlb^ 31> 2004, ointil at least Decfember 31, 2b08v the 
Cincinnatt Gas & Electric Compiany may amend its tariffs for 
dual feed where there is a significant increase in IcmA OF fo^ new 
dual feed consumers pursuant td an application approved biy 
the Public UtiUties Commission of Ohio. 

7. Hospitals purchasing generation service pursuant to existing 
tariff load management riders as of December 31, 2004, may 
coiitinue to ptirchase generadoti service pursuant to such load 
mana^^ement riders through 12/31/08. 

8. This agreement has no application to The Cincinnati Gas & 
Electric Company's transmission and distribution rates as 
approved by the Public Utifities Commission of Ohio. ^ Hospitals 
shall pay The Cincinnati ^ s & Electric Company's transmission 
ahd distribution rates as aotMroved bv the Commission, or if 
applicable, the transnussion charges eoual to the actual 
transmission costs of Cinergy's CRES^ 

9. The Hospitals shall cause the Ohio Hospital Association to 
support an Application for Rehearing filed by The Cincinnati 
Gas & Electric Company and/or the Ohio Hospital Association 
seeking to restore the Stipulation, without modification, signed 
by The Cincinnati gas & Electric Company and the Ohio 
Hospital Association or seeking approval, without modification 
of the altemative proposal made by The Cincinnati gas & 
Electric Company in its application for rehearing, in Case No. 
03-93-EL-ATA, and <'/ny related hdgation. 

CincuuMtLOaa> Blectrie 

I diacHbubon zatcisaa^jtfffved by j 
I ih»Cweoni^sinn,orifaiiglieab^, ! 

the actual traiBmiisMon casta of 
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Tnis agreement terminates after December 31 , 2008, or upon the 
occurrence of any of the foUowing: 

A. The Public Utilities Commission of Ohio, in case no. 03-93-EI--
ATA, iails to approve as part of the capped provider of last 
resort charge, a fuel cost recovery mechanism such that The 
Cincinnah Gas & Electric Company may recover fuel costs 
equal to the average costs for fuel consumed at The Cincinnati 
gas & Electric Company's plants, and economy purchase power 
costs, for sales in The Cincinnati Gas & Electric Company's 
Certified Sendee Territory. 

B. The Public Utilities Commission pf Ohio, in case no, 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy 
such that it restores without modification the original 
Stipulatioa signed by the l^irtaes or adopts without modtficadon 
CG&E's ahemeitive proposal made in its application Sar 
rehearing. 

C Upon thirty ( ^ ds^a written notice by eitli^er party upon the 
issuance of ai^ order by a court or rejgulatory body of coirrpetent 
jurisdiction that suhstantiailJjr prevents eithef party from 
performing its obligalions pursuant to this agreement. 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the parties at the addresses appearing herein below 

and will be effective upon, actual receipt 

To the Hospitals: 

Rick Sites, General Counsel 
155 East Broad Street, 15* Ploor 
Columbus, Ohio 43215-3620 

To Cinergy: 

Cinergy 
James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 

or such other .uicrcss as is provided in \^riting by th*; rccipienr. from time 

•C-VilO-t. 
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to time. Payments shail be made by ACH or wire transfer to the account 

designated by the payee from time to time. 

Cinergy and OHA shall defend, indemnify, and hold harmless the 

non-breaching party from any and all claims by third parties hicluding 

the government regarding the enforcement or breach of this agreement, 

including but not limited to, property damages, environmental dams^es, 

contract damages, fines, or penalties arising from or in contxection with 

the provision or acceptance of competitive retsul electric service arising 

from or in connection with the perfonhance ofthis agre^nent. 

This agreement is for the excliisive benefit of the parties and may 

not be assigned without the written consent of the non-assigmhg party. 

This Letter Agreement shall be governed by aiid construed in 

accordance with the laws of the State of Ohio, 

Entered into on this I9tb day of May; 

On behalf of Cinergy On Behalf of the Hospitals 

Paul A, Colbert, Senior Coimsel Rick Sites, Geneml Counsel 
The Cincinnati Gas & Electric Company 155 East Broad St., 15* Floor 
155 East Broad Street Columbus, Ohio 43215-3620 
Columbus, Ohio 43215 

;C04rj4,: 
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CiNERCY. INVOICE 
Invoice: 

Invoice Date: 
Page: 

iet002S« 
4/ZSf2(HtS 

l o f l 

Invoice to make Cinergy whofe pursuant to 
settlement agreement between Cinergyvn 

dvemb6r20CMRSP 

Customer No: 
PO / Contract No: 

Paymenl Tenns: 
Due Date: 

Amount Due: 

Net 45 

For biffing questions, please call Tim Duff at 513/267-2144. 

Una Data of Charge DascilpHon 

RSP Settment Agreemeni 

Amount Due: 

Hat Amount 

C) 

Payment Coupon 

Please wake check payable to: 
Cinergy Corp. 
P O Box 1771 
Cincinnati. Ohio 45201-1771 

Fed Tax ID 

fmrolce numb** OA chMh. 

CONFIDENTIAL PROPRIETARY 
TRADESECRET 

Invoice Number 

Please Pay By: 
Customer Number 
Total Amount Due: 

10100256 

Amount Enctaeed 

ClNERCY. 

1159 
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CRS Payment for 2nd Quarter 2005 

o 
IPRIETARY 
tET 

\ ^ ^ i * 

1160 
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ccounts 

CRS Payment for Isl Quarter 2005 

c 

CONFIDENTIAL PROPRIETARY 
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aymeiH^ 

ment to the foltowing: 1161 
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AIAccoon ts 

EA Component of FPP for 3fd Quarter CONFIDENTIAL PROPRfETARY 
TRADE SECRET 

O 

c 

C r 

1162 
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CRS Paynf>ent for 3rd Quarter 2005 

n 

r 

CONFIDENTir... ^̂ Y 
TRADE StCr. i . 

1163 
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C0NFfl5£fmAL 

Ohio Consumers* Counsel 
First Set Interrogatories 

Duke Energy Retail Saks, LLC 
Case No. 03-93-EL-ATA 

Following Remand 
Date Received: February 22^ 2007 

Response Due: March 5,2007 

OCC-INT-01-RI51 

REQUEST: 

Referring to the November 
Cinergy Retail Sales, LLC andl 

a. For payments DER 
the amounts, for what componetTts 
and when were payments made? 

d November 9, 2005 Agreements between 
Bate stamped **1181 through 1195'*): 

these agreements, what were 
re these payments made 

For p a y m e n t M | | H | B ^ ^ ^ D E R ^ i n d e r these agreements what were the 
amounts, f < > ^ ^ ^ | ^ | | | | | | | | | | | | ^ ^ were these payments 
made and whei^wr^^^mentemaae^^^^ 

V«*r-
Wbat wei^ the accounting entries on DERS* books for payments in (a) made 
by DERS U 

d. 

RESPONSE: 

What were the accounting entries on DERS' books for payments in (b) 
made b4HHIB[}ERS? 

Objection. This question is not calculated to lead to the discovery of evidence relevant to 
these cases. 

a. N/A 
b. Payments were made 
conditions. 
c.N/A 
d. The accounting entries were not on DERS* books 

iduring 2005 pursuant to the contract terms and 

WITNESS RESPONSIBLE: N/A 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

This Option Agreemeni (the "Agreement") is eniered into as ofthis 2nd day of Febniary, 2005 

(the "EfTective Date") by and between Cinergy Retail Sales, LLC ("CRS") a Delaware limited 

liability company, & n < ^ 9 f l | B H H | B H H H H H H H H H (each 

individually a "Pany" or collectively the "Parties"). 

RECITALS 

WHEREAS, i jHHHMlBMVHHIHHHSH^ 
purchases electric power service from The Cincinnati Gas & Electric Company (CG&E) on 
metered accounts listed on Exhibit C. 

WHEREAS, CRS has been certified by the Public Utililies Commission of Ohio as a Certified 
Retail Electric Supplier ('*CRES*') and has the authority to engage in the sale of electrical power al 
retail: 

WHEREAS, CRS an sire to establish terms and conditions foriHis option. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, the 
Parties agree as follows: 

ARTICLE I 
DEHNmONS 

The following defim'tions and any terms defined in this Agreement sha.1] apply 
hereunder. 

"Affiliate" means, with respect lo any person, any other person (olher than a n individual) thai, 
directly or indirectly, through one or more intermediaries, controls, or is control led by, or is under 
common control with, such peison. For Ihis purpose, "control" means the direct or indirect 

Cinergy Corporate Records 

•miiiiiiiHiii 
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ownership often (10) percent or more. 

"Base Contract Price" means the price in $US as set forth in Exhibit B to be paid b; 
CRS for the purchase of Generation and Transmission service under this AgreemOTt. 

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
dme, unless otherwise agreed to by the Parties in writing. 

imum Demand" ' ^ ^ ^ " 4 P H ^ | [ | ^tnbined maximum annual demands for ait o f s ^ ^ V 
ccounts listed on Exntbin^Wn Cincinnati Gas & Electric ("CG&E") for the twelv^^ 

ending December 31.2004. 

"Capacity'* has the meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff, as amended fiom time to time, or as defined in any transmission tariff of a 
successor to MISC. 

"Defaulting Partv" shall have the meaning specified in Section 6.1. 

"gnergy" means electric energy of the character commonly known as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt houre (MWh). 

"Event of Default" shall have the meaning specified in Section 6.1. 

"FERC means the Federal Energy Regulatory Commission or any successor agency thereto, 

"fkm'Vmeaj^ihg^jjf nly excuse for the failure to dehver Energy by CRS or the failure to receive mea^ha^ieo 
Energy b | ^ ^ ^ ^ M F o r c c Majeure or the other Party's failure to perform. 

"gull Requirements Enerî v" means, except as provided herein. tiJHHBphall purchase all of 
its retail Energy requirements for its facility fiom CRS and ^ f l H I H ^ "°t resell any of 
tbe Energy provided hereunder to any third party. 

"Interest Rate" means, for any date the lesser of (a) two (2) percent over the per annum rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published fi^m time to time in 
the Federal Reserve Statistical Release H. 15; or(b) the maximum lawful interest rale, 

"MSi" means megawatt. 

"lenn" shall have the meaning specified in Article 4.1. 

"Transmission Providers" means the entity or entities transmitting or transporting the Energy 
on behalf of CRS o|||| | | | | | | | |[|| |B|y Delivery Point. 
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ARTICLE n 
OPTION 

jurrently purchases ils generation electric service from The Cincinnati Gas & 
Electric Company ('*CG&E") pursuant to the applicable tariffs or will provide notice by 
December 30, 2004 that i; will purchase generation electric service from CG&E starling 
no later than December 3 i, 2005 in accordance with applicable CG&E tariff requirements. 

i H H i H I I ^ ^ y grants to CRS the exclusive option, upon thirty (30) days notice, to 
provide generation electric service for all o^i|BBMB|Lccount$ and load set forth in 
Exhibit C, including any increases in accordanc^W^Wction 3.1, as of December 31, 
2004 ("Option̂ *). In jhe event thai an Electric Choice Insufficient Return Notice Fee is 
incurred ^^ tKtSS t^^^ '^ switching back to CG&E standard larriffed service prior to 
Januaiy 31, 2005, an amount equivalent to said fee will be p a i d f l l H I H H y CRS. 

CRS shall have the right to exercise this Option at any time during the Term of this 
Agreement 

In exchange f o | m ^ p ^ t i n g CRS this option, CRS agrees to paj 
calendar year quarter of the Term, until exercise of the Option, the ampurirsct forth on 
Exhibit A (**Option Payment"). The Parties agree that i f f H i l H or is 
delinquent, after any applicable cure period, in any of its p ^ ^ ^ ^ o any Cinergy 
affih'ated company for any service provided ^^^/ / / j / t f^^ GRS has the ri^t to offect 
the Option Payment due hereunder with any amoum^hat are owed bjflHHHHjFthe 
Cinergy affiliated company. ^ ^ ^ ^ ^ ^ 

2.4 

2.5 If CRS exercises ils Option, Ihe Parties shall emer into a power sale agreement, including 
the terms set forth in Article III, 

ARTICLE n i 
CRS POWER CONTRACT TERMS 

3.1 In the event CRS exercises its option, a power sale agreement between CRS ai . ^ ^ ^ ^ 
will be negotiated. The power sale agrcetncnt shall include generally accepted tenS^S. 
conditions relating to the sale of competitive retail electric generation service, including, 
among others, ihe following terras: 
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a. Enerev Quantity and Type. CRS shall provide ^ B B M y i t h Firm, 
Requirements Energy and Capacity up t< 
Maximum Demand (''Quantity"). If during 

^[jJPSps additional load or accounts greater tharj^mipthen such new load or 
account is not included within the temis of this Aeree^n^nd CRS shall have 
no obligation to provide Energy and Capacity ^ H f l ^ ^ b o v e the Quantity 
set forth herein. 

b. Transmission Service and Charges. Transmission service will be provided in 
accordance with the open access transmission tariff of the Midwest 
Independent Transmission System Operator. Inc. or CG&E (or an affiliate on 
its behalf), whichever is applicable, as filed with th& FERC and as it may be 
amended, firom time to time, or any successor tariff 

c. Base Contract Price. The Base Contract Price is set forth in Exhibit B. 

d. Change to Prices. As a retail sale, the power sale agreement is not subject to 
the jurisdiction of the FERC; nor shall either Party seek to have the FERC 
assert jurisdiction over die Agreement. However, to the extent that either the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree that the Contracl Price specified above i ^ j g ^ j d 
reasonable and consistent with the public interest. Neither CRS n o i p H ^ y 
shall seek to modify the Base Contract Price through the auspices of any 
regulatory body. 

e. Term. The term ofthe power sale agreement shall be through December 31. 
2008. 

f Credit. The power sale agreement will have terms and conditions as similar as 
possible to CG&E's existing unbundled tariffs. CRS will not require surety 
bonds, deposits or other corporate guarantees. 

g* Adiustcd Base Contract Price. If CRS exercises this option, then the combined 
net generation cost paid to CRS and^CG&EjvilLbe_a!ijgiQunt equivalent to 

In addition, there will be transmission charges to be paid to CRS as set lortn in 
Exhibit B. 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreement Term and Effective Date. This Agreement shall become effective upon 
execution by the Parties. This Agreement shall extend from January 1, 2005 through and 

• 
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So ^38r 

including December 31, 2008, unless tcmiinated earlier in accordance with the tenns of 
this Agreement (*Term"). 

After Tennination. The applicable provisions ofthis Agreement shall continue in effed 
after termination thereof to the extent necessary to provide for final billing, billing 
adjustments and payments. 

5.1 

ARTICLE V 
BILLING 

Payment. CRS shall submit the Option Payment to 
within forty-five (45) days after the end of each calendar 
shall be submitted to an account or address designated b 

rea 
'Chpck or wire transfer 

arter. The payment 

6.1 

ARTICLE VI 
DEFAULTS AND REMEDIES 

Events of Default. An "Event of Default" shall mean, with respect to a Party 
("Defaulting Party"), the occurrence of any of the following: 

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be false or misleading in any respect material to this Agreement; 

6.1.2 the failure ofthe Defaulting Party to materially perform any covenant sec forth 
in this Agreement (except to the extent constituting a separate Event of Default,) 
and such failure is not cured within five (5) Business Days after written notice 
thereof to the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets to, another entity and, at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
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transferee entity fails to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreemeni if 
such failure is nol remedied within five (5) Business Days after written notice of 
such failure Is given by the other Party, or 

6.1.5 the Defaulting Parry (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankniptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and such petition is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or 
any general arrangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect lo il or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuation beyond the 
applicable cure period) of an Event of Default with respect to a Defaulting Party, the Non-
Defaulting Party shall have the right lo terminate this Agreemeni and exercise all rights and 
remedies available to it in law or in equity. 

f^ ARTICLE VII 
"^ DOTY TO MITIGATE 

7.1 Duty to Mitigate. Each Party agrees that il has a duty to mitigate damages and covenants 
that il will use commercially reasonable efforts to minimize any damages it may incur as 
a result of the other Party's performance or non-performance of this Agreement. 

ARTICLE V m 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Goveming Law and Jurisdiaion. This Agreement and the rights and duties of the Parties 
hereunder shall be governed by and construed, enforced and performed in accordance 
with the laws ofthe slate of Ohio, 

8.2 Dispute Resolution. Any claim, controversy or dispute arising oul of or relating lo this 
Agreement, or the breach thereof, shall be resolved fiilly and finally by binding arbitration 
under the Commercial Rules, but nol die administration, of the American Arbitration 
Association, except to the extent that the Commercial Rules conflict wiih this provision, in 
which event, this Agreement shall control. This aH^ilration provision shall not limit the 

• 
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right of either Party prior to or during any such dispute to se^, use, and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes 
maintaining the status quo until such time as the arbitration award is rendered or the 
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and 
the laws of Ohio shall govern the construction and interpretation ofthis Agreement, except 
to provisions related to conflict of laws. Within ten (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a panel of three arbitrators shall be named. One arbiu^tor shall be 
selected by CRS and one shall be selected M H H H I ^ knowledgeable, disinterested 
and impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. 
If the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten 
(10) Business Days, then either Party may apply to any judge in any court of competent 
jurisdiction for appointment ofthe third arbitrator. There shall be no discovery during the 
arbitration other than the exchange of information that is provided to the arbitratoits) by 
the Parties. The arbitraior(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
Olhcr non-compensatory damages. The decision of the aibitrator(s) shall be rendered 
within ninety (90) Business Days after the date of the selection of the arbitralor(s) or 
within such period as the Parties may otherwise agree. Each Party shall be responsible for 
the fees, expenses and costs incurred by the arbitrator appointed by each Party, and the 
fees, expenses and costs ofthe third arbitrator (or single arbitrator) shall be borne equally 
by the Parties. The decision ofthe arbilrator(s) shall be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
the arbitrator's) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in 
accordance with its terms and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9-̂  Representations and Warranties. On the Effective Date and on the date of entering into this 
Agreement, each Party represents and warrants lo the other Party that: (a) it is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
formation and is qualified lo conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documentation relating to this Agreemeni; (c) the execution, 
delivery and performance of this Agreement and any other documentation relating to this 
Agreement are Mthin its powers, have been duly authorized by all necessary action and do 
not violate any of die terms and conditions in its goveming documents, any contracts to 
which il is a party or any law, rule, regulation, order or similar provision applicable to it; 
(d) this Agreement and each olher document executed and delivered in accordance with 
this Agreement constitutes ils legally valid and binding obligation enforceable against it in 
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accordance with its terms; (e) there are no bankruptcy proceedings pending or being 
/ contemplated by it or, to its knowledge, threatened against it; (f) there is not pending or, to 

its knowledge, threatened against it or any of its affiliates any legal proceedings that could 
tnaterially adversely affect its ability to perform its obligation under this Agreement or any 
other document relating to this Agreement; (g) no Event of Default or event which, with the 
giving of notice or lapse of time, or both, would constitute an Event of Default with respect 
to it has occurred and is continuing and no such event or circumstance would occur as a 
result of its entering into or performing its obligations under this Agreement or any other 
document relating to this Agreement or any Transaction; and (h) it is acting for its own 
account, has made its own independent decision to enter into this Agreement and as lo 
whether such Agreement is ai^ropriate or proper for it based upon its own Judgment, is not 
relying upon the advice or recommendations ofthe other Party in so doing, and is capable of 
assessing the merits of and underst^ing and understands and accepts, the terms, 
conditions and risks ofthis Agreement. 

9.2 Assignment. This Agreement shal] be assignable by CRS withoutpBBHHBKonsent 
provided such assignment is to any other direct or indirect subsidiary of Cinergy Corp. 
provided that such direct or indirect subsidiary has an equivalent or higher credit rating 
than CRS. Any other assignment by either Party of this Agreemeni or any rights or 
obligation hereunder shall be made only with the wriuen consent ofthe other Party, which 
consent shall not be unreasonably withheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or other 

v̂- documentary form. Notice by regular mail shall be deemed lo have been received three 
(̂  ^ (3) Business Days afler it has been sent. Notice by fecsimile or hand delivery shall be 

deemed lo have been received by the close ofthe Business Day on which it was transmitted 
or hand delivered (unless transmitted or hand delivered after close of normal business hours, 
in which case it shall be denned to have been received at the close of ^e next Business 
Day). Notice by overnight or courier shall be deemed to have been received two (2) 
Business Days after it has been sent. A Party may change its addresses by providing notice 
ofthe same in accordance with this Section 9.3. 

To CRS: 

James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 

Phone-513-287-2633 
Fax-513-287-1902 

David F. Boehm, Esq, 
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Michael L. Kunz, Esq. f^^f)c. SECRET 
Boehm, Kurtz & Lowry 
36 E. Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 
Ph: 513.421,2255 Fax: 513.421.2764 

9.4 General. This Agreement constitutes tlie entire agreement between the Parties relating to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or the other as a result of the preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound lo this Agreement). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable coiul of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose Ihe terms or conditions of this Agreement lo a 
third party (other than the Party's employees. Affiliateŝ  lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order to comply with any applicable law. regulation, or in 
connection with any court or regulatory proceeding applicable to such Party; provided, 
however, each Pany shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in cormection with, this confidentiality obligation. 

9.6 Counterparts. This Agreement may be separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and the same Agreement 

9.7 This Agreement supersedes and replaces the agreement between CRS and|||m||||||[||||tted 
November 22, 2004. During the term ofthis Agreement, it supersedes and rq)laces any otner 
agreements between the Parties or their affiliates related to PUCO Case No. 99-1658-EL-ETP. 
Upon Ihe termination ofthis Agreement, any other settlement agreements between the Parties or 
their affiliates related to PUCO Case No. 99-1658-EL-ETP shall be in fiill force and effect 
according to their original terras. 
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The Parties have caused tfiis Agreement to be executed by their duly authorized 
representatives in multiple counterparts as ofthe Effective Date. 

CINERGY RETAIL SALES, LLC 

C 

4 ^ 
Title: V / ^ ̂ Ay(^.f^$'^^<^ 

Date: Mf/f^ ^ P ^ O S ^ Date: oy./Mies' 

-P^^f^, 

ATTORWEV 

10 
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r Exhibit A: 

Customer Group:! 
Quarterly Option Payment Calculation 

c 

The CRS option payirient made quanerly for ihe period January 1.20OS ihrough December 31. 2008 or che date 
upon which the option is exercised whichever comes Hist, will be equivaleni to the following calculation: 

The actual amount paid by{ 
ir quarter under its 

Cincinnati Gas and Electric Company during the 

Less the foUowing amount: 

Tariff 
Schedule 

DM 

DP 
DS 
TS 

Demand Charge (S per kW) 

Firsi Step Second Slcn 

Energy Charge ($ per kWh) 
ggmnrf grtn I -&ddii\nn»\ 

DM only shows summtr seasonal raies 

11 
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EXHIBIT B: 
Customer Group: 

CRS Generation Rates for Former RatrDP Standard Service Custoiners 

Net Monthly Generation And Transmission BiU VMHI Be The Following Plus 

Coaq>uted in accordance with the following charges. (Kilowatt of demand Is 
abbreviated as kW and kilo wait-hours are abbreviated as kWh): 

Generation Charges 
(a) Demand Charge 

First 1,000 kllowatis 
Addidooat kilowatts 

(b) Energy Charge 
BiUiDg Demand times300 .̂  
Additional kBowatt-hours 

(c) Fnel Charge 
The Fuel Charce shati be equal to the 

TransmissloD Charges 
Customer wilt pay • transmission charge equivalent to (he sum of ait 
applicable transmission charges that they would pay lo CG&E as a 
standard tariff customer. Transmission charges to be paid include, but are 
not llmiled to the following PUCO approved charges: 

(1) Network transmission Services 
(2) MISO Schedule Charges 
(3> Net Congestion Charges 

13 
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r EXHIBITB: 
Customer Group: i 

CRS Generation and Transmission Rates for Former Rate 
Customers 

Standard Service 

Net Monthly Bill 
Computed Ui accordance with the following charges. (KilovoU annpercs are 
abbreviated as kVA aad kilowatt-hours are abbreviated as kWh): 

Generation Charges 
(b> Demand Charge 

First 50,000 KVA 
Additional KVA 

(b) Energy Charge 
Bdlfne Demand times 300 . 
Additional kUowatt-tiuurs, 

(d» Fuel Charge 
The Fuel Charge shaU be equal to th 

f̂  Transmission Charges 
Customer will pay a transmission charge equivalent to the sum of all 
applicable transmission charges tbat tbey would pay to CG&E as a 
standard tariff customer. Transmission charges to be paid include, bat are 
not limited to tbe followhig PUCO approved charges: 

(4) Network Transmission Services 
(5) MISO Schedule Charges 
(6) Net Congestion Charges 

13 
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This agreemem pertains to the following' counts: 

H 
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OPTION AGREEMENT 

BY AND BETWEEN 

ONERGY RETAIL SALES, LLC 

AND 

This Option Agrecmttit (the "Agreement") is entered into as ofthis 31 day of December 2004 

(the "Effective Date") by and between Cinergy Retail Sales, LLC {"CRS") a Delaware limited 

liability company, 

[(each individually a "Party" or 

collectively the "Parties"). 

RECITALS 

WHEREAS, w S H H I ^ H I H H H H H H H H H H H N ^ ' ^ ' ^ purchases 
electric power service from The Cincinnati Gas & Electric Company (CG&E) on metered 
accounts listed on Exhibit C. 

r 
t:) 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a Certified 
Retail Electric Supplier ("CRES*^ and has the authority to engage in the sale of electrical power at 
retail; 

WHEREAS, CRS an< sire to establish terms and conditions for this option. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, the 
Parties agree as follows: 

ARTICLE I 
DEFINITIONS 

The following deiinitfons and any tenns defined in this Agreement shall apply 
hereunder. 

Cinergy Co^^porate Records 
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"Affiliate" means, with respect to any person, any other person (other than an individual) that, 
direcdy or indirectly, through one or more intemaediaries, controls, or is controlled by, or is under 
common control with, such person. For this purpose, "control" means the direct or indirect 
ovmership of ten (10) percent or more. 

"Base Coniract Price" means the price in SUS as set forth in Exhibit B to be paid b j ^ ^ | C R S 
for the purchase of Generation and Transmission service under this Agreement. 

"Business Day" itieans a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing. 

"Maximum Demand" meansS^PI^ ined maximum annual demands for all o | B P I ^ u n t s 
listed on Exhibit C with Cinannati Gas & Eiectric C'CG&E") for the twelve momhs ending 
December31, 2004. 

^̂ Caoacitv" has the meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff, as amended from time to time, or as defined in any transmission tariff of a 
successor to MISO, 

"Defaulting Party" shall have the meaning specified in Section 6.1. 

"Energy'̂  means elecnic energy of the character commonly known as three-phase, sixty hertz 
electric energy that is dcJivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Event of Default" shall have the meaning specified in Section 6.1. 

"FERC means the Federal Energy Regulatory Commission or any successor agency thereto. 

"Firm" meansthat the only excuse for the failure to deliver Energy by CRS or the failure to receive meansjjĥ  
Energy b j ^ ^ ^ Force Majeure or the other Party's failure to perform. 

"Full Requirements Energy" means, except as provided herein^ tha J | | ^ [ » l 1 purchase all of its 
retail Energy requirements for its facility from CRS and th^J|J|^alniouescll any ofthe Energy 
provided hereunder to any third party. 

"Interest Rate" nwans, for any date the lesser of (a) two (2) percent over the per annum rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published from time to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate. 

"MW" means megawatt, 

"Term" shall have the meaning specified in Article 4.1. 

• 
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'Transmission Provider^ means the entity or entities transmitting or transporting the Energy 
on behalf of CRSoP | | |P the Delivery Point 

ARTICLE II 
OPTION 

2. \ o H V ^ ^ ' ^ ^ y pun^hases its generation electric service from The Cincinnati Gas Sc Electric 
^TTompany ("CG&E*') pursuant to the applicable tariffs or will provide notice by December 

30,2004 that it vrill purchase generation electric service from CQ&E starting r^Mer than 
DcK̂ ember 31, 2005 in accordance with applicable CG&E tariff requirements.|^Biereby 
grants to CRS the exclusiv^piion, upon thirty (30) days nc îcc, to provid^Reration 
electric service for all oaHplaccounts and load set forth in Exlubit C, including any 
increases in accordance ^^^ection 3.1, as of Dec^nber 31, 2004 (**Opti^[^^ the 
event that an Electric Choice Insufficient Retum Notice Fee is incurred ^S^^Bue to 
switching back to CG&£ standard tamffcd service prior to January 31, 2005^Runoun( 
equivalent to said fee will be paid t c^Hj^ CRS. 

2.2 CRS shall have the right to exercise this Option at any time during the Term of this 
Agreemem. 

C
2.3 In exchange foflBranting CR$ this option, CRS agrees to paJ |H| lac 

quarter of the rffinTuniil exercise of the Optjoj^je amouni^^^rth 
h calendar year 

rth on Exhibii A 
(''Option Payment"). The Parties ^ c e that iS[^HefauUs or is delinquent, afler any 
applicable cure pcriodjn any of its payments K^^y Cinergy affiliated company for any 
service provided tofHj^^n ^^^ ha3 th^^|^ht to offset the Option Payment due 
hereunder with any amounts that are owed b)^^M> the Cinergy affiliated company 

th^^h l 

2.5 If CRS exercises its Oplion> the Parties shall enter into a power sale agreement, including 
the terms set forth in Article III. 

ARTICLE in 
CRS POWER CONTRACT TERMS 

3.1 In the event CRS exercises its option, a power sale agreement between CRS an^^KgtnU 
be negotiated. The power sale agreement shall include generally accepted ifflsand 
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conditions relating to the sale of competitive retail electric generation service, including, 
an^ong others, the following terms: 

Full 
imimt 

a. Energy Quantity and IVne. CRS shail 
Requirements Energy and Capacity up t 
Demand ("Quantity"). If during the 
additional load or accountslHHHBBIHHjIhen such new load oi'SCcbunt is 
not included within die tcrn!^nBisAgrMme|^ and CRS shall have no 
obligation to provide Energy and Capacity ^cfljjjjjJPdve the Quantity set forth 
herein. 

b. Transmission Service and Charges. Transmission service virill be provided in 
accordance with the open access transmission tariff of the Midwest 
Independent Transmission System Operator, Inc. or CG&E (or an affiliate on 
its behalf), whichever is applicable, as filed with the FERC and as it may be 
amended, from time to dme, or any successor tariff. 

c. Base Contract Price. The Base Contract Price is set forth in Exhibit B. 

d. Change to Prices. As a retail sale, the power sale agreement is not subject to 
the jurisdiction of the FERC; nor shall either Party seek to have the FERC 
assert jurisdiction over the Agreement. However, to the extent that either the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree that the Contract Price specified above iyust and 
reasonable and consistent with the public interest. Neither CRS nof lHna l l 
seek to modify the Base Contract Price through the auspices of any r^uiatory 
body. 

c- Term. The term of the power sale agreement shall be through December 31, 
2008. 

Credit. The power sale agreement will have terms and conditions as similar as 
possible to CG&E's existing unbundled tariffs. CRS will not require surety 
bonds, deposits or other corporate guarantees. 

Adjusted Base Contract Price. IfCRS exercises this option, then the combined 
net generation cost paid to CRS and CG&E will be an amount equivalent to 

iition. 
Exhibit B. 

smission charges to be paid to CRS as set forth in 
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ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreement Term and Effective Date. This Agreement shall become effective upon 
execution by the Patties. This Agreement shall extend from January 1, 2005 through and 
including December 31, 2008, unless terminated earlier in accordance with the terms of 
this Agreement ("Term"). 

After Termination. The applicable provisions of this Agreement shall continue in effect 
after tennination thereof to the extent necessary to provide for final billing, billing 
adjustments and payments. 

ARTICLE V 
BILLING 

Payment. CRS shall submit the Option Payment t 
forty-five (45) days after the end of each calen<^^^i 
submitted to an account or address designated b^im^ 

y check or wire transfer within 
ear quarter. The payment shall be 

» 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6-1 Events of Default. An "Event of Defdult" shall mean, with respect to a Palrty 
("Defaulting Party"), the occurrence of any ofthe following: 

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be false or misleading in any respect material to this Agreement; 

6.1.2 the failure ofthe Defaulting Party to materially perform any covenant set forth 
in this Agreement (except to the extent constituting a separate Event of De&ult,) 
and such &ilure is not cured within five (5) Business Days afler written notice 
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thereof to the Defeulting Party; 

6-1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers ail or substantially all of its assets to, another entity and, at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fsuls to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if 
such failure is not remedied vrithin five (5) Business Days after written notice of 
such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankniptcy, insolvency, reorganization or similar law, or has 
any such petition filed or connmenced against it and such petition is not wthdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or 
any general arrangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuMion beyond die 
applicable cure period) of an Event of Default with respect to a Defaulting Party, the Non-
Defaulting Party shall have the right to terminate this Agreement and exercise all rights and 
remedies available to it in law or in equity. 

ARTICLE VII 
DUTY TO MITIGATE 

7.1 Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages it may incur as 
a result ofthe other Party's performance or non-performance ofthis Agreement. 

ARTICLE Vin 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Govcmina Law and Jurisdiction, This Agreement and the rights arul duties of the Parties 
hereunder shall be governed by and constmed, enforced and performed in accordance 
with the laws ofthe state of Ohio. 

020 



r. 

IP' 

^ ^ S J ^ CONFIDENTIAL PROPRIETARY^'^ ^ ^ ^ ^ 
1/20/2005 12:55 PM V^Ut^SfcJ TRADE SECRET 

8.2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fUlly and finally by binding arbitration 
under the Commercial Rules, but not the administration, of the American Arbitration 
Association, except to the extent that the Commercial Rt̂ les conflict with this provision, in 
which event, this Agreement shall control. This arbitration provision shall not limit the 
right of either Party prior lo or during any such dispute to seek, use, and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for die purposes 
maintaining the status quo until such time as the arbitration award is rendered or the 
dispute is otherwise resolved. The arbitration shall be conducted in Cmcinnati, Ohio and 
the laws of Ohio shall govern the construction and interpretation ofthis Agreement, except 
to provisions related to confiict of laws. Within ten (10) Business Days of service of a 
Demand for Arbitration, tbe parties may agree upon a sole arbitrator, or if a sole arbitrator 
carmot be agreed upon, a panel of three arbitratojE^^I be named. One arbitrator shall be 
selected by CRS and one shall be selected byf l^ rA knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two ^itrators so appointed by the parties. If 
the arbitrators a^^inted by the parties caimot £ r̂ce upon the third arbitrator within ten 
(10) Business Days, then eicher Party may apply to any judge in any court of competent 
jurisdiction for appointment ofthe third arbitrator. There shall be no discovery during the 
arbitration other than die exchange of infonnation that is provided to the arbitrator(s) by 
the Parties. The arbiiraior(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
otiier non-compensatory damages. The decision of the arbitrator(s) shail be rendered 
within ninety (90) Business Days afrer the date of the selection of the arbilracor(s) or 
within such period as the Parties may otherwise agree. Each Party shal! be responsible for 
the fees, expenses and costs incurred by the arbitrator appointed by each Party, and the 
fees, expenses and costs of (he third arbitrator (or single arbitrator) shall be borne equally 
by the Parties. The decision of the arbiD t̂or(s) shall be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
the arbitrator(s) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in 
accordance with its terms and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Warranties. On the Effective Date and on the dale of entering imo this 
Agreement, each Party represents and warrants to the other Party that: (a) it is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
formation and is qualifi^ to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary ibr it to legally perform iis obligations under this 
Agreement and any other documentation relating lo diis Agreement; (c) the execution, 
delivery and performance of this Agreement and any other documentation relating to this 
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Agreement arc within its powers, have been duly authorized by all necessary action and do 
not violate any of the terms and conditions in its governing documents, any contracts to 
which it is a party or any law, mle, regulation, order or similar provision applicable to it; 
(d) this Agreement and each other document executed and delivered in accordance with 
tiiis Agreement constitutes its legally valid and binding obligation enforceable against it in 
accordance with its terras; (e) there are no bankruptcy proceedings pending or being 
contemplated by it or. to its knowledge, threatened against it; (f) there is not pending or, to 
its knowledge, threatened against it or any of its affiliates any legal proceedings that could 
materially adversely affect its ability to perform its obligation under this Agreement or any 
other document relating to this Agreement; (g) no Event of Defiault orcvem which, with the 
giving of notice or iapse of time, or both, woiild constitute an Event of Default witii respect 
CO it has occurred and is continuing and no such event or circumstance would occur as a 
result of its entering into or performing its obligations under this Agreement or any other 
document relating to this Agreement or any Transaction; and (h) it is acting for its own 
account, has made its own independent decision to enter into tiiis Agreement and as lo 
whether such Agreement is appropriate or proper for it based upon its own judgment, is not 
relying upon the advice or recommendations ofthe other Party in so doing, and is capable of 
assessing the merits of and understanding and understands and accepts, the terms, 
conditions and risks ofthis Agreement. 

9-2 Assignment. This Agreement shal! be assignable by CRS without t h e f l l ^ ^ ^ ^ ^ ^ 
provided such assignment is to any other direct or indirect subsidiary of Cinergy Coip. 
provided that such direct or indirect subsidiary has an equivalent or higher credit rating 
than CRS. Any other assignment by either Party of this Agreement or any rights or 
obligation hereunder shall be made only with tiie written consent ofthe other Party, Vk̂ ich 
consent shall not be unreasonably withheld. 

9.3 Notices. All notices, requests, statements or payments shall be made a s specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or other 
documentary form. Notice by regular mail shall be deemed to have been received three 
(3) Business Days aflex it has been sent. Notice by facsinule or hand delivery shal! be 
deemed to have been received by the close ofthe Business Day on which it was transmitted 
or hand delivered (uniess transmitted or hand delivered after close of nortnal business hoiu^, 
in which case it shall be deemed to have been received at die close of the next Business 
Day). Notice by overnight or courier shal! be deemed to have been received two (2) 
Business Days after it has been sent. A Party may change its addresses by providing notice 
ofthe same in accordance with diis Section 9.3. 

To CRS: 

James B. Gainer 
139 East Fourth Street 
Cincinnati. OH 45202 

Phone-513-287-2633 
Fax-513-287-1902 
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David F. Boehm, Esq. 
Michael L. Kurtz. Esq. 
Boehm, Kurtz & Lowry 
36 £. Seventh Street, Suite 1510 
Cincinnati, Ohio 45202 
Ph: 513.421.2255 Fax: 513.421.2764 

AND 

9.4 General. This Agreement constitutes the entire agreemeni between die Panics relating to 
the subject matter contemplated by this Agreemem. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or tiie otiier as a result of the preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof. No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall nol impart any rights enforceable by any 
titird party (other than a permitted successor or assignee bound to this Agreemeni). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable coiirt of law 
or regulatory agency or deemed unlawful because of a statutory change vviM not otherwise 
affect the remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. Ail indemnity and audit 
rights contained herein shail survive die termination or expiration of this Agreement for 
tiirec (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a 
thirei parry (other tiian the Party's employees, Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order to comply with any applicable law. regulation, or in 
connection witii any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
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limit the disclosure. The Panics shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, this confidentiality obligation. 

Counterparts. This Agreement may be separately executed in countetparts each of w^ch 
when so executed shail be deemed to constitute one and tiie same Agreement. 

9.6 

97 This Agreemem supersedes and replaces the agreemeni between CRS a n t | | ^ ^ t e d 
November 22, 2004. During die term of this Agreement, it supersedes and replaces any other 
agreements between tiie Parties or tiieir affiliates related to PUCO Case No. 99-1658-EL-ETP. 
Upon the lerminatLon ofthis Agreement, any other sculemem agreements between the Parties or 
their affiliates related to PUCO Case No. 99-1658-EL.ETP shall be in full force and effect 
according to their originai terms. 

The Parties have caused tbis Agreement to be executed by their duly authorized 
representatives in multiple counterparts as ofthe Effective Date. 

CINERGY RETAIL SALES, LLC 

Dale: / ^ ^ ^ / ^ . ^ > 

iO 
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Exhibit A: 

Customer Group: 
Quarterly Option Payment Caicuiatiorr 

The CRS option payment made quarterly for tiic period Januaiy 1,2005 througli December 3 ! , 2008 or the daie 
upon which the option is exercised whichever comes first, will be equivalent lo the following calculation: 

r 

The actual amount paid b 
applicable calendar q u a r ^ 

Less thefoiiowing amount: 

II 
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EXHIBIT B: 
Customer Group! _ 

CRS Generation and Transmission Rates for Former Rate DM Standard 
Service Customers 

Net Monthly Gcnerattoa And Transmission Bill Will Be Tbe Followin 
Computed tn accordance with the foUowing cbarccs. (Kilowatt of d'eniana is 
abbreviated as kW and kilowati-htiurs arc abbreviated as kWb): 

Generation Charges 
(a) Summer 

Pint 2,800 kilowatt-boun 
Next 3>200 kilowatt-hours 
Additiooal kilowatt-bours 

(b) Winter 
First 2,800 kilowatt-hours 
Next 3|200 kilowatt-hours 
Additional kilowatt-hours 

(c) Fuel Charge 
Tbe 

Transmission Charges 
Customer will pay a transmission charge equivalent to the sum of all 
applicable transmission charges that tbey would pay to CG&E as a 
standard tariff customer. Transmission charges to be paid include, but are 
not limited to Uie foliowing PUCO approved charges: 

( I ) Network Transmission Services 
<2) MISO Schedule Charges 
(3) Net Congestion Charges 

12 
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c EXHIBITB: 
Customer Group: 

CRS Generation and Transmission Rates for Former Rate 
Customers 

tandard Service 

Net Monthly Bill 
Compuced In accordance with (he following charges. (KilowaM of demand is 
abbreviated as kW and ktlowatt-bours are abbreviated as kWb); 

Genemlion Charges 
(a) Demand Charge 

First 1,000 kilowatts 
Additioaal kilowatts 

(b) Eoergy Charge 
Billing Denoand times 300 
Additional kitowatl-bours 

(d> Fuel Charge 
TbePuel Cba 

Trnusmission Charges 
Custonker will pay a crftosmlsslon charge equivalent to the sum of all 
applicable transmission charges that they would pay to CG&E as a 
standard tariff customer. TransmissioD charges to be paid Include, but nre 
not limited to the following PUCO approved diargcs; 

(4) Network Transmission Services 
( 9 MISO Schedule Charges 
(6) Net Congestion Charges 

13 
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EXHIBIT 
Customer Group 

CRS Generation and Transmission Rates forl^ormcr RateTS^eai Time Pricing 
Customers 

Net Monthly Bill 
Computed in accordJince with the following cbaiges. (Kilovolt amperes are 
abbreviated as kVA aad kilowatt-hours are abbreviated as kWh): 

Real Time Pricing Program Charge 

L<oad Management Rider Customer Charge 

Generation Charges 

<b) Demand Charge m m / m ^ ^ a m / m ^ 

First 50,000 kVA *I^^^^^^Hft 
Additional kVA -^il^BI^W^ 

(b) Energy Charge ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
Bilting I>emand times 300 - ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ P . 
Additional kitowatt-tiours ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ K ^ 

RealTirae Pricing Incremental Cost CAjcutatetTMiMth^^^^ 
(Based un CBL ftiid BUH fn CC&£ RTP Agreemem) 

Energy Efficiency Revolving Loan Program 

Universal Service Fund Charge 
Bilting Demand limes 300 ' J ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ l ^ ^ 
Additional kilowatt-hours 

Transmisston Charges 
Custumer will pay a transmission charge equivalent to the sum of all 
applicable transmlsstoo charges tbat they would pay to CG&E as a 
standard tariff customer. Transmission charges to be paid include, but are 
not limited to the foltowing PUCO approved charges: 

(7) Network Transmission Services 
(8) MfSOScfaedute Charges 
(9) Net Congestion Charges 

14 
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EXHIBIT B: 
Customer Group: _ 

CRS Generation and Transmission Rates for Former Rate t?Standard Service 
Customers 

Net Monthly Bill 
Computed in accordance with the following charges. (Kilovolt amperes are 
abbreviated as kVA and kilowacr-hours are abbreviated as kWh): 

Ceoeratton Charges 
(c) Demand Charge 

First 50,000 KVA 
Additional KVA 

(b) Energy Charge 
Billing Demand times 300 
Additional kilowatt-bours 

(e) Fuel Charge 
Tbe Fuel Charge shall be equal to the 

Transmission Charges 
Customer will pay a transmission charge equivatent to the sum of all 
applicable transmission charges that they woukS pay to CG&£ as a 
standard tariff customer. Transmission charges to be pakl include, but arc 
not limited to the following PUCO approved charges: 

(IO>Network Transmissioa Services 
(11> MISO Schedule Charges 
(12) Net Congestkkn Charges 
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Exhibit C: 
Customer Group: 

Customer Account List 

This agreement pcrtauis to the following unts; 

16 
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Customer Group: 
Customer Account List 

This agrttiaent ptnains to the following 

f̂  

17 
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BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

MARATHON ASHLAND PETROLEUM LLC 

Tliis Option Agreement (Ihe "Agreement") is entered into as ofthis twentieth (20*) day o f 
December 2004 (the ''Effective Dale") by and between Cinergy Retail Sales. LLC fCRS") a 
Delaware limited liability con^any, and Maradion Ashland Petroleum LLC ("MAP"), a 
Delaware limited liability company (each individually a "Party" or coDcctivcly the "Parties"). 

RECITALS 

WHEREAS, MAF'4 ^icilities arc situated throughout southwestern Ohio (reference 
Exhibit C) and are located within the retail delivery service territory of The Cincinnati 
Gas & Electric Company ("CG<&E"). 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a 
Certified Retail Electric Supplier ("CRES") and has the authority to engage in the sale of 
electrical power at retail; 

WHEREAS, MAP desires to grant an option to CRS to provide electric service and CRS 
desires to provide electric service pursuant to the terms outlined herein;. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, 
the Parties agree as follows: 

ARTICLE I 
DEFINITIONS 

The following definitions and any tenns defmed in this Agreement shall apply 
hcreimder. 

"Affiliate" means, with respect to any person, any other person (other than an individual) ihat, 
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under 
common control with, such person. For ihis purpose, "control" means the direct or indirect 
ownership of ten (ID) percent or more. 

"Business Dav" means a day on which Federal Resen^e member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
lime, unless otherwise agreed to by the Parties in writing. 

1CI7IJ*:} 
Cinergy Corporate Recojrds 

m '^"""^ JP4016261 
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"Capacity" has the meanmg set forth in any Transmission Provider's tarifT or MlSO's 
transmission larifE; as amended from time to time, or as defmed in any transmission tariff of a 
successor to MISO. 

"Contract Pric^" means the price in SUS as set forth in Exhfcit B to be paid by MAP to CRS for 
the purchase ofthe Energy under this Agreement, 

"Defaulting Party" s^aji have (he meaning specified in Section 6.1. 

"Energy" means eiectric energy of the character commonly known as three-phase, sixty hertz 
eieclric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Event of Pefauji" shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or aity successor agency thereto. 

"Finn" means, with respect to a Transaction, that the only excuse for the Allure to deliver Energy 
by CRS or the failure to receive Energy by MAP is Force Majeure or the other Party's &ilure to 
perform. 

"Full Requirements Energy'* means, except as provided herehi, that MAP shall piux;base all of its 
retail Energy requirements for ils fecility from CRS and that MAP shall not resell any ofthe 
Energy provided hereunder to any third party. 

"In^reg^ Rate" means, for any date tbe lesser of (a) two (2) percent over the per atmum rate of 
interest ec^al to the prime lending rale ("Prime Rate") as may be published fiom time to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum JawfaJ interest rate. 

"MAP'S Maxirnum Demand" means MAP'S combined maximum demand for all of MAP's 
accounts listed on Exhibit C with The Cincinnati Gas & Electric Company as of January 1,2005. 

"MW" means megawatt. 

"Term" shall have the meanbg specified in Article 4.1. 

"Transmission Providers" means the entity or entities transmitting or transportbg the Eneigy 
on behalf of CRS or MAP to the Delivery Point. 

(CI7J58:J 
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OPTION 

2.1 MAP currently receives its electric service from The Cincirmati Gas & Electric Con^any 
("CG&E") pursuant to the applicable tariffs rates, or will provide NOTICE by December 
30,2004 that it will take electric service from CG&H in accordance with applicable CG&E 
tariff requirements. MAP hereby grants to CRS the exclusive option, upon thirty (30) days 
notice, to serve ail of MAP's accounts and toad set forth in Exhibit C, including any 
increases in accordance with Section 3.1, as of December 31.2004 Ct)plion"). 

2.2 CRS shall have the right lo exercise this Option al any time durii^ the Term of this 
Agreement. 

2.3 in exchange for MAP granting CRS this option, CRS agrees to pay MAP each calendar 
month of the Term, until exercise of the Option, the amount set forth on Exhibit A 
C*Option Payment"). CRS shall work in good feith with MAP to estabii^h procedures so 
that the Option Payment is properly distributed to each applicable MAP account. 

2.4 Because this is an exclusive Option, in the event MAP leaves its cunent electrx; service 
and receives electric service from any thkd party tbat is not CRS or an AfiTiliate of CRS, 
then CRS shall cease all Optton Payments and this Agreement shall terminate and all 
obligations ofthe Parties hereunder shall terminate. 

2.5 If CRS exercises its Option, the Parties shall enter into a power sale agreement, including 
the terms set forth in Article Lil. 

ARTICLE HI 
CRES POWER CONTRACT TERMS 

3.1 In the event CRS execlsics its option, the power sale agreement between CRS and MAP 
shall mclude, among others, the following terms: 

a. Energy Quantity and Type. CRS shall provide MAP v^ith Firm, Full 
Requirements Energy and Capacity up lo 3 MWs greater than MAP*s 
Maximum Demand for all of its accounts as of January 1, 2005 C*Quaniit/')-
if during the Term of the Agreement, MAP has additional load or accounts 
greater than 3MW, then such new load or account is not included wiihin the 
terms ofthe Agreement and CRS shall have no obligation to provide Energy 
and Capacity to MAP above ihc Quani'r/ set forth herein. 

b. Transmission Service and Charges. Transmission service and charges will be 
provided in accordance with the open access iransnii<iion larilT of Uac Midwest 
Independem TrafiSmisiion Svitcm Operator, Inc. or CG&l: (or an altTllaic on 
its bchall). whichever is applicable, as filed with the FERC and as \x may be 
amended, from time to time, or any successor tariff. Unless oilicrwjsc agreed 
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by MAP. the transmission servkc charge shall be equal to transmission chafes 
approved by the Public Utilities Commission of Ohio for the otherwise 
standard offer rale schedule applicable to each participating MAP account or 
successors to such rate schedule. 

c. Contract Price. The Contract Price is sci forth in Exhibits A aad B. 

d. Change to Prices. As a rclail sale, the power sale agreement is nol subject lo 
Ihe jurisdiction of ihe FERC; nor shall either Party seek to have the FERC 
assert jurisdiction over the Agreement. Howc\'cr, to ihe extent that either the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreemeni, the Parties agree thai Oie Contracl Price speciiied above is just and 
reasonable and consistent with the public interest. Neither CRS nor MAP shall 
seek to modify the Contract Price ihrough the auspices of any regulatory body. 

e. Term. The tenn ofthe power sale agreement shall be through December 31, 
2008 provided that MAP may terminate this Agrcemoit in iis entirety, 
including any conuact with CRS, upon iweWe (12) monttis written notice 
provided that such termination shall be effective for all MAP accounts and for 
this entire agreement. 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Ageement Term and Effective Dale. This Agreement shall bccoffie effective upon 
execution by the Parties. This Agreement shall extend from January 1, 2005 through and 
including December 31, 2008, unless terminated earlier in accordance with the terms of 
this Agreement (*Term"). 

4.2 After Tgrmin^tinn. The applicable provisions of this Agreement shall continue in effect 
after termination thereof to the extent necessary to provide for final billing, billing 
adjustments aod payments. 

ARTICLE V 
BILLCVC 

I Pavmem. CRS shall submit tbe Oplion Payment to MAP wiihin fiftccsn (15) days after 
the end of each calendar month. The payment shall be submitted to the following 
account or address: 

Mailing address for facilities under oroomroTion code SSA 
Speedway SuperAmerico UC 
P,0. Box 1510 
Springfield. OH 45501 

• . i : 
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Attn: Kevin M^ewski - Room 61222 

Mflillna address for fadlitJes under oroanizatien code TTM 
Marathon Ashland Petroleum LLC 
539 South Main Street 
Findloy. OH 45840 
Attn: Everett Boldridge - Room 477M 

MailinQ address for fodli'tles under croonigotion code PTC 
Pilot Travel Centers LLC 
P.O. Box 10146 
Knoxvilte, TM 37939 
Attn: Jack Stolker 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of Default. An "Event of Default" shall mean, with respect to a Party 
("Defaulting Party"), the occurrence of any ofthe following: 

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be false or misleading in any respect material to this Agreement; 

6.1.2 the failure ofthe Defaulting Party to perform any covenant set fonb in this 
Agreement (except to die extent constituting a separate Event of Default,) aod 
such failure is not cured witbin five (5) Business Days afler written notice 
thereof to the Defaulting Party; 

6.1.3 tbe Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets lo, another entity and, at the time of sucb 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 the feilure to make when due, any payment required pursuant to this Agreement if 
such &ilure is noi remedied within frve (5) Business Days after written notice of 
such failure is given by the other Party; or 

6.15 the Defaulting Party (i) files a petition or othenvisc commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, n:organi2ation or similar law, or has 
any such petition fried or commenced against it and such petition is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii; makes an assignment or 
.iny general arrangement Tor the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (iiowcver evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, co.nscrvaior or .similar cfficvdi appointed with respect to it or any 

iSI 
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substantial portion of its property or assets, or (v) is unable to pay its debts es tbey 
fall due, 

6.2 Remedies upon an Eveni of Default. Upon the occurrence (and continuation beyond the 
applicable cure period) of an Event of Defeult with respect lo a De&ulling Party, the Non-
Defaulting Party shall have ihe right lo terminate this Agreement and exercise all rights and 
remedies available to it in law or in equity. 

6.3 Other Termination Events. If performance by either Party under this Agreement becomes 
subject to regulation of any kind wlatsoever under any law, mle, regulation, order or 
similar provision lo a greater or different extent than that existing on the Effective Date and 
such regulation either renders this Agreement illegal or unenforceable or contrary to 
regulatory authority, then such Party shall have the right upon thirty (30) days notice to 
tertninate this Agreenwnl without ftirther liabiity. FERC's determination that CG&E is 
prohibited from selling wholesale power to CRS pursuant to CG&E's tariff sball allow CRS 
to tenninate this Agreement in its sole discretion with thirty (30) days written notice and 
without ilirther liability. 

ARTICLE VII 
LIMITATIONS; DUTY TO MITIGATE 

7.1 Indemnity CRS AGREES TO PROTECT, INDEMNIFY. HOLD HAAMLESS AND 
DEFEND MAP ITS OFFICERS, DIRECTORS AND EMPLOYEES. AGAINST ALL 
ACTIONS, CLAIMS, DAMAGES. DEMANDS, SUfFS AND OTHER LIABILITIES, 
INCLUDING ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT 
OF, IN WHOLE OR IN PART CRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS 
BREACH OF ANY TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE 
PERFORMANCE OF THIS AGREEMENT. 

MAP AGREES TO PROTECT. INDEMNIFY. HOLD HARMLESS AND DEFEND CRS, ITS 
OFFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS. 
DAMAGES, DEMANDS. SUITS AND OTHER LIABILITIES, INCLUDING ATTORNEY 
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN WHOLE OR IN 
PART MAP'S EMPLOYEES, AGENTS AND SUBCONTRACTORS QREACH OF ANY 
TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE PERPORMANCH OF 
THIS AGREEMENT 

7.2 Limitation of Remedies. Liubilitv ^nd Dania;zcs. THE PARTIES CONi-"IRM THAT 

•I .-lib. 
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THE EXPRESS REMEDIES A N D MEASURES OF DAMAGES P R O V I D E D IN T H I S 
AGREEMENT SATISFY THE ESSENTIAL PLIU^OSES HEREOF. F O R BREACH O F 
ANY PROVISION OF THIS AGREEMENT FOR WHICH A N E X P R E S S REMEDY O R 
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY O R 
MEASURE O F DAMAGES SHALL BE THE SOLE A N D E X C L U S I V E REMEDY, 
THE OBLIGOR'S UABILITY SHALL BE LIMITED AS SET F O R T H IN S U C H 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES A T LAW OR I N 
EQUITY ARE WAIVED. IF N O REMEDY OR M E A S U R E O F DAMAGES I S 
EXPRESSLY PROVIDED HEREIN, T H E OBLIGOR'S L I A B I L I T Y SHALL B E 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH D I R E C T ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY A N D A I L O T H E R 
REMEDIES OR DAMAGES A T LAW O R IN EQUITY ARE W A I V E D . U N L E S S 
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY S t L ^ L BE L I A B L E FOR A N Y 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY O R INDIRECT 
DAMAGES, LOST PROFFTS O R OTHER BUSINESS I N T E R R U P T I O N D A M A G E S , 
BY STATUTE. IN T O R T OR CONTRACT. UNDER ANY I N D E M N I T Y PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES T H A T T H E U M T T A T I O N S 
HEREIN IMPOSED O N REMEDIES A N D THE MEASURE OF DAMAGES B E 
WITHOUT REGARD TO T H E CAUSE OR CAUSES R E L A T E D T H E R E T O . 
INCLUDING THE N E G U G E N C E O F ANY PARTY. W H E T H E R S U C H 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE O R PASSIVE. T O 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER A R E 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE D A M A G E S ARJE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE. OTHERWISE OBTAINING A N 
ADEQUATE REMEDY IS INCONVENIENT AND THE L I Q U I D A T E D D A M A G E S 
CONSTITUTE A REASONABLE APPROXIMATION O F T H E H A R M OR LOSS. 

7.3 Duty to Mitigate. Each Party agrees thai it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages it may iocur a s a 
result o f the other Party's performance or non-perfonnance of th i s Agreement . 

ARTICLE Vm 
GOVERNING LAW - DISPUTE RESOLLTION 

8.1 Goveming Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS 
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY 
AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE 
WITH THE LAWS OF THE STATE OF OHIO AND SHALL BH BROUGHT IN 
THE STATE AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY 
OHIO. 

Dispuic Kcsotuiion. Any claijn, controversy or dispute arising oul of or relating to this 
Agreemem, or the breach thereof, shall be rcsolvcii t'jily and fmaliy by binding arbaratioii 
jndcr che Commcrciai Rules, but nol the administration, of the American /Vrbitration 
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Associatbn, except to the extent that the Commercial Rules conflict with this provision, in 
which event, this Agreement shall control. This arbitration provision shall not limh the 
right of either Party prior to or during any such dispute to seek, use, and ennploy ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes, 
maintaining the status quo until such time as the arbitration award is rendered of the 
dispute is otherwise resolved. The arbitration shall be conducted in CiQcinnali, Ohio and 
the laws of Ohio shall govern the construction and interpretation ofthis Agreement, except 
to provisions related to conflict of laws. Within ten (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
caniK)l be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If 
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten 
(10) Business Days, then either Party may apply to any judge in any court of con^tent 
jurisdiction for appointment ofthe third arbitrator. There shall be no discovery during the 
arbitration other than the exchange of infonnation that is provided to tbe arbitrator's) by 
the Parties. The arbitratoifs) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
olher non-compensatory damages. The decision ofthe arbitrator(5) shall be rendered 
within sixty (60) Business Days after the dale ofthe selection ofthe arbitrator's) or within 
such period as the Parties may otherwise agree. Each Party sball be responsible for the 
fees, expenses and costs incurred by the arbitrator appomled by each Party, and the fees, 
expenses and costs ofthe third arbitrator (or single arbitrator) shall be home equally by the 
Parties. The decision of the arbitrator(s) shall be fmal and binding and may not be 
appealed. Any Party may apply to any court having Jurisdiction to enforce the decision of 
the arbitrator's) and to obtain a judgment thereon. 

Notwithstanding the foregoii^, the Parties may cancel or terminate this Agreement in 
accordance with its terms and conditions without being requu'ed to follow^ the procedures 
set forth in this Article. 

ARTICLE IX 
iVIlSCELLANEOUS 

9.! Representations and Warranties. On the Effective Dale and on the date o f entering into this 
Agreement, each Party represents and warrants to the other Party that; (a) it is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
tbrmation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other docunnentation relating to this Agreement; ( c ) the execution, 
delivery and performance ofthis Agreement aitd any other documentation relating to this 
Agreement are within its powers, have been duly authorized by all necessary action and do 
nol violate any ofthe terms and conditions in its goveming documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision applicable to it; 
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(d) this Agreement and each other document executed and delivered in accordance with 
this Agreement constitutes its legally valid and binding obligation enforceable against it in 
accordance with ils tenns; (e) there are no bankruptcy proceedings pending or being 
contemplated by it or. to ils knowledge, threatened against it; (f) there is not pending or. to 
its knowledge, threatened against it or any of its affiliates any legal proceedings that could 
materially adversely affect its ability to perform its obligation under this Agreement or any 
other document relating to this Agreement; (g) no Event of De&ult or event which, with the 
giving of notice or lapse of time, or both, would constitute an Event of Default with respect 
to it has occurred and is continuing and no such event or circumstance would occur as a 
resuU of ils entering into or performing its obligations under this Agreement or any other 
document relating to this Agreement or any Transaction; and (h) it is ac t ing for its own 
account, has made its own independent decision to enter into this Agreemeni and as tc 
whether such Agreement is appropriate or proper for it based upon its own judgment, is not 
relying upon the advice or recommendalfons ofthe other Party in so doing, and is capable o f 
assessing the merits of and understanding and understands and accepts , the terms, 
conditions and risks ofthis Agreement 

9.2 Assignment. This Agreement shall be assignable by CRS without MAP's consent 
provided sucb assignment Is to any otha direct or indkect subsidiary of Cinergy Corp. and 
provided that such direct or indirect subsidiary has an equivalent or higher credit rating 
than CRS. This Agreement shall be assignable by MAP without CRS' consent provided 
such assignment is to any other direct or indirect subsidiary of MAP and provided that such 
direct or indirect subsidiary has an equivalent or higher credit rating than MAP. Any 
other assignment by either Party of this Agreement or any rights or obligation hereunder 
shall be made only with the written consent ofthe other Party, which consent shall not be 
unreasonably withheld. 

9 3 Notices. All notices, requests, statements or payments shall be made as specUled below. 
Notices requiied to be in writing shall be delivered by letter, facsimile or other 
documentary form. Notice by regular mail shall be deemed to have been received three 
(3) Business Days after il has been sent. Notice by &cstmile or band delivery shall be 
deemed to have been received by the close ofthe Business Day on which it was transmiued 
or hand delivered (unless transmitted or hand delivered after close of normal business hom^, 
in which case il sball be deemed to have been received at the cbse of t he nexl Business 
Day). Notice by overnight or courier shall be deemed to have been received two (2) 
Business Days after it has been sent. A Party may change its addresses b y providing notice 
ofthe same in accordance with ihis Section 9.3. 

To CRS: 

James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 

Phone-513-287-2633 
Fax-513-287-1902 

(017158:1 
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To MAP: 

James A. Ebert 
339 South Main Street 
Findlay, OH 45840 
Phone: 419-421-3433 
Fax: 419-421-3809 

9.4 General. This Agreement constitutes the entire agreement between the Parties relating to 
the subject matter conieraplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared Ihrough the joint efforts of the Parties and shall not be 
construed agamst one Party or the other as a result of the preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof N o amendment or 
modification to tbis Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound to Ais Agreement). No 
waiver by a Party of any defauh by the other Party shall be construed a s a waWer of any 
Olher default. Any provision declared or rendered unlawfol by any applicable court of law 
or regulatory agency or deemed unlawfol because of a statutory change will not otherwise 
affoct the remainmg lawhjl obligations that arise under this Agreemeni. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the termination or expiration ofthis Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions ofthis Agreement to a 
third party (odier than Ihe Party's employees, Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed t o keqa such terms 
confidential) except in order to comply with any applicable law, regulation, or in 
connection with any court or regulatory proceeding applicable lo such Party, provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available al law or in 
equity to enforce, or seek relief in connectfon with, this confklentiality obligation. 

9.6 Counlerparts. This Agreement may be separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and the same Agreement. 

9.7 This Agreement supercedes and replaces in ils entirety the agreement between CRS and 
MAP dated November 8, 2004. Nothing in this Agreement shall affect the terms and 
conditions agreed to by Cinergy and the Industrial Energy Users-Ohio pursuant to Ihe 
agreement dated May 8. 2000 related to the settlement of certain issues in PL'CO Case 
No. 99-165S-EL-ETP. 

The Panics Ijivc uju;>ed ihis Agreement lo be executed by their JuJy authorized 
represtrntalives in multiple counterparts as ofthe Effective Date. 

tJ 
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CINERGY RETAIL SALES. LLC 

^ ^ , 7 ^ 6 ^ 
,p-;^ 

MARATHON ASHLAND PETROLEUM LLC 

By 

Title 

Date 

: A^g 
^"^PPH 

As to clause 9.7: 

crw^GY 
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CINERGY RETAIL SALES, LLC 

By: 

Title 

MARATHON ASHLAND PETROLEUM LLC 

Min'i'Hr, f̂\ 

Date: J )cc . 2.0, tOdfj 

Title: Lĵ Jĥ  h^MiM^ <^ 4 ^ . ^ ^ i ^ . i i ^ ^ 
c-M^^x/}Ap^ 1 npyj'^ 
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Exhibit A: 
Customer Group; Marathon Ashland, Inc. 

Quarterly Option Payment Calculation 

Tli€ CRS option payment will be cquiviicni to die actual amouai paid to 'ITie Cincinnati Gas & Eieciric Company 
for the following billing chaiges under iis market-based standard service offer apivoved by the Commission in 
Case No. 03-93-EL.ATA: 

o Regulatory Transition Charge (RTC) 
a Annually Adjusted Component of POLR Charge (AAC) 
• Fuel and Purchase Power (FPP) -includes Emisston Allowance Expense 
• 50% of Systftwi Reliability Tnickrr (SRT) 
• Infrastnitfture MaiAtenance Fund {[MF) Charge in exceas of 4% of'"little g" 
• Electric Choice InsuCBcient Return Notice Fee charged to customers, who have given notice of their retum to 

CG&E standard tariff service on or before 12/30/2004 and are actively taking CG&E service no later than 
01/31/2005. 
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EXHIBIT B: I 
Customer Group: Marathon Ashland, Inc 

a) CRS Generation Rates for Former Rate DM Standard Service Customers 

Net Monthly BUI 
Computed in accordsBce with Ute following charges, (laiowatt of demand is 
abbreviated u kW and kJ]owatt.|iour« are abbrevjaied as kWb): 

GeneridoaCharBci 
(a) Summer 

i^rst 2,80* kflowatt-bours S0.O58562 per kWh 
Neit 3400 kUowatt-hours $0.014952 per kWh 
Additional kttowatt-houn $0.006520 per kWfc 

(b) Winter 
First 2,800 Ulowatt-taoun $0.046480 per kWh 
Next 3^00 kUowatt-houn $0.014969 per kWh 
Additional fcUowatt-boun S0.00619I per kWh 

Transmission Charges 
Customer wil l pay a transmission charge equivalent to the sum of all 
applicable transnussiOB charges thai they would pay to CG&E ss a 
standani tariff customer, Traasndaslon charges to be paid include, but are 
not l imited to the following PUCO approved charges: 

(1) Network Transmission Services 
(2) MISO Schedtde Charges 
(3) Net Congcstloa Charges 

Rate StabUizatioii Chante 
Qaergy RctaU Sales wiU reimburse the customer for any Rate 
SUbiiizadon Charge (RSC) aetaally paid by the customer. 

b) CRS Generation Rates for Former Rate DP Standard Service Customers 

Net MoQthly BUJ 
CoroputMl i n accorduncc with the following charges. (Kilowatt of demand h 
abbrcv1at«d %̂ kW and hilowad.hours are abbreviated as kWh): 

Generatloo Charges 
(a> Demand Charge 

First 1,000 kUowatcs S6.9IS0perkW 
Addit ional kilowatts J$.4550 per kW 

(b) Energy Charge 
SUUng Demand times 300 $0.022048 per kWb 

•Z.'^r.A 

m 

043 



•~' A . -̂  ~ -^ r~ '^,"- r"* 

Addidoaal kilowatt-hours S0.0176S2perkWh 

Transmission Charges 
Customer will pay a transmission charge equivalent to the sum of ail 
applicable transmbsloo charges that (hey would pay lo CG&E as a 
standard tariff costomer. Transmission charges to be paid laclude, but are 
not limited to the following PUCO approved charges: 

( I ) Net>vork Transmission Services 
(2} MISO Schedule Charges 
(3) Net Congestion Charges 

Rate Stahittzation Charge 
Cinergy Retail Sales wUi reimburse (be customer for any Kate 
StablUzatioD Charge (RSQ actually paid by the customer. 

c) CRS Generation Rates for former Rate DS Standard Service Customers 

Net Monthly BiU 
Computed In accordance with the following charges. (KHowatl of demand is 
abbreviated as kWand kilowatt-hours are abbreviated as kWh): 

Generathin Charges 
<a) Demand Charge 

First 1,000 kUowatti ^ $7.6574 per kW 
AdditJanal kUowatU „. 56.0574 per kW 

(b) Eoergy Charge 
Billing Demand times 300 $0.019576 per kWh 
Additional kllowan-hours $0.016266 per kWh 

Transmission Charges 
Customer will pay a transmission charge equivalent to (he sum of ail 
applicable transmission charges that they would pay lo CG&E as a 
standard tariff customer. Transmission charges to be paid inciude» but are 
not limited to the following PUCO approved charges: 

(1) Network Transmission Services 
(2) MISO Schedule Charges 
(3) Net Congestion Charges 

Rale StabiUzation Charge 
Ciderify Retail Sales wiU reimburse the customer for any Rate 
Siabilizacjon Charge (RSC) actually paid by the customer. 

U 

043 



00369 
CONFiDENTiAL PROPRIETAPsY 

TRADE SECRET 

Exhibit C: 
Customer Group: Marathon Ashland, Inc. 

Customer Account List 

This agreement pertains to the fdlowing Marathon Ashfamd, Inc accounts: 

(CITISI J 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGV RETAIL SALES, LLC 

AND 

c5i9^j6r 

COHP.D ENTI,AL PROPRIETARV 
TRADESECRET 

t: 

(p 

This Option Agreement (the "Agreemem") is entered into as ofthis twentieth (20"̂  day of 
December 2004 (the '•Effective Date") by and between Cinergy Retail Sates, LLC ("CRS'̂  
Delaware limited liability company, and 

;h individually a "Partyur cojiectiveiy tne 'fanies' 

RECTTALS 

WHEREAS, • | H H H H H H j | i ^ J 2 U [ p o s e s of this agreement only refers to 
located within the retail delivery service 

territoTy oMtie Uncinnati UasA Electric Con^any ("CG&E**). 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a 
Certified Retail Electnc Supplier ("CRES**) and has the authority to engage in the sale of 
electrical power at retail; 

WHERGAS, gHHesires to gram an option (o CRS to provide electric service aud CRS 
desires to provide electric service pursuant to the terms outlined herein;. 

NOW, THEREFORE, for and in consideration ofthe mutual covenants contained herein, 
the Parties agree as follows: 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defmed in this Agreement shall apply 
hereunder 

"Affiliate" means, with respect to any person, any other person (other than an individual) that, 
directly or indirectly, thiough one or more intermediaries, control, or is controlled by, or is under 
common control with, such person. For this purpose, "control** means the direct or indirect 
ownership of ten (10) percent or more. 

"Business Dav" means a day on which Federal Reserve member banks in Ohio arc open for 
business; and a Business Day shall open at 8:00 a.m. and cbse at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing. 

Cinergy Corporate Records 
^4016260 
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"Capacjty" has the meaning set forth in any Transmissbn Provider's tariff or MISO's 
transmission tariff, as amended from time to time, or as defined in any transmission tariff of a 
successor to MISO. 

"Contract Pricf' means the price in $US as set forth in Exhibit B to be paid by GM to CRS for the 
purchase ofthe Energy under this Agreement. 

"Defaulting P^̂ rty" shall have the meaning specified in Section 6.1. 

"Energy" means ctectric energy ofthe character commonly known as three-phase, sixty hertz 
electric energy that is delivered al the nominal vohage of the Delivery Point, expressed in 
megawatt hours (MWh), 

"EveniofDef^iijt" shall have the meaning specified in Section 6.1. 

"FERg" means the Federal Energy Regulatory Commission or any successor agency thereto. 

"Finn** means, with respect to a Traasaction. that the only excuse for the failure to deliver Energy 
by CRS or the failure to receive Energy by GM is Force Majeure or the other Party's failure to 
perform. 

"Full Requircmenij^ Pfngrff/' means, except as provided herein, that GM shall purchase all of its 
retail Energy requirements for its facility Irom CRS and that GM shall not reseU any ofthe 
Energy provided hereunder to any third pany, 

"Interest Ra.te" means, for any date the lesser of (a) two (2) pcrccm over the per annum rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published from time to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate. 

**GM's Maximum Demand" means GM's combined maximum demand for all of GM's accounts 
listed on Exhibit C with The Cincinnati Gas & Electric Company as of January 1. 2005. 

"MW" means megawatt. 

"Teinj" shall have the meaning specified in Article 4.1. 

"Transmission Providers" means the entity or entities transmitting or transporting the Energy 
on behalf of CRS or GM to the Delivery Point. 

i C I 7 l 5 8 i 
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ARTICLE U 
OPTION 

2.1 GM currently receives its electric service from The Cincinnati Gas & Electric Company 
("CG&E") pursuant to the applicable tariffs rates, or will provide NOTICE by December 
30,2004 that it will take electric service from CG&E in accordance with applicable CG&E 
tariff requirements. GM hereby grants lo CRS the exclusive option, upon thirty (30) days 
notice, to serve all of GM's accounts and toad set forth in Exhibit C, including any 
increases in accordance with Section 3.1. as of December 31, 2004 ("Option"). 

2.2 CRS shall have the right to exercise this Option at any tinw during the Tcmi of this 
Agreement. 

2.3 In exchange for GM grunting CRS this option, CRS agrees to pay Q M each calendar 
month of the Term, until exercise of the Option, the amount s^ forth on Exhibit A 
("Option Payment")- GKS shall work in good feith with GM to establish procedures so 
that the Option Payment is properly distributed lo each applicable GM account. 

2.4 Because this is an exclusive Option, in the event GM leaves its current electric service and 
receives electric service from any third party that is not CRS or an Affiliate of CRS, then 
CRS shall cease all Optbn Payments and this Agreement shall terminate and ail 
obligations ofthe Parties hereunder shall tenninate. 

t 2.5 IfCRS exercises its Option, the Parties shall enter into a power sale agreement, including 
the terms set forth in Article III. 

ARTICLE III 
CRES POWER CONTRACT TERMS 

3.1 In the event CRS excclsies its optwn, the power sale agreement between CRS and GM 
shall include, among others, the following terms: 

a. Energy Quantity and Type. CRS shall provide GM with Firm, Full 
Requirements Energy and Capacity up to 3 MWs greater than GM's Maximuin 
Demand for all of its accounts as of January 1, 2005 ("Quantity"). If during the 
Term of the Agreement, GM has additional load or accounts greater than 
3MW. then such new load or account is nol included within the terms of the 
Agreemem and CRS shall have no obligation to provide Energy and Capacity 
to GM above the Quantity set forth herein. 

b. Transmission Service and Charges. Transmission service and charges will be 
provided in accordance with the open access transmission tariff of the Midwest 
Independent Transmission System Operator, Inc. or CG&E (or an affiliate on 
its behalf), whichever is applicable, as filed with the f^Ml and as it may b e 
amended, from lime to time, or any successor tariff. Unless otherwise agreed 
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by GM, the transmission service charge shall be equal to transmission charges 
approved by the Public Utilities Commission of Ohio for the otherwise 
standard offer rate schedule applicable to each participating GM account or 
successors to such rate schedule. 

c. Contract Price. The Contracl Price is set forth in Exhibits A artd B. 

d. Change to Prices. As a retail sale, the power sale agreement is nol subject to 
the jurisdiction of the FERC; nor shall either Party seek to have the FERC 
assert jurisdiction over the Agreement. However, to the extent that either the 
FERC or the Publk; Utililies Commission of Obio asserts jurisdiction over the 
Agreenwm, the Parties agree that the Contract Price specifkd above is just and 
reasonable and consistent with the public interest. Neither CRS nor OM shall 
seek to modify the Contract Price thiough the au^k:esof any regulatory body. 

G. Term. The term of the power sale agreement shall be through December 31, 
2008 provided that GM may terminate thts Agreemem in its eDtirety, including 
any contract with CRS, upon twelve (12) months written notice provided that 
such termination shall be effective for all GM accounts and for this entire 
agreement. 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreement Tcnm and Effective Date. This Agreement shall become effective upon 
execution by the Parties. This Agreement shail extend from January 1, 2005 through and 
including December 31. 2008. unless terminated eariier in accordance with the terms of 
this Agreemem (*Tcrm"). 

4.2 After Terminatipn. The applicable provisions ofthis Agreement shall continue in effect 
after temiination thereof to the extent necessary to provide for fmal billing, billing 
adjustments and payments. 

ARTICLE V 
BILLING 

Payment. CRS shall submit the Option Payment to GM within fifteen (15) days alter the 
end of each calendar month. The payment shall be submitted to the following account 
or address: 

General Motors, Inc. 
NAO Utii Paymnt Dept. C/O EUSB 
PO Box 3 J 9022 
Chicago. IL 60631 
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ARTICLE VI 
DEFAULTS AND REMEDIES 

6.i Events of Oefanĵ . An "Event of DefeuU" shail mean, with respect to a Party 
("Defaulting Party"), the occurrence of any of the foliowing; 

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be false or misleading in any respect material to this Agreemerit; 

6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this 
Agreement (except to the extent constituting a separate Event o f De&uLtJ and 
such failiu'e is not cured within five (5) Business Days after written notice 
thereof to the Defaulting Party; 

6.1.3 the Defaulting '^^xVi consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets to, another entity and, at the time of such 
consolidation, amalgamation, meiger or transfer, the resulting, surviving or 
transferee eiuity &ils to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 ihe feilurc to make when due, any payment required pursuant to this Agreement if 
such failure is not remedied within five (5) Business Days after written notice of 
such failure is given by che other Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise corrmiences or acquiesces in a 
proceeding under any bankruptcy, iiisolvency, reorganization or similar law. or has 
any such petition filed or commenced against it and such petition is not withdrawn 
or dismissed wiihin thirty (30) days after such filing, (ii) makes an assignment or 
any general arrangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (howevcrevklenced), (iv) has a liquidator, admintstiaDor, 
receiver, trustee, conservator orsimilar official appointed with respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as diey 
fall due. 

6-2 Remedies upon an Event of Default Upon the occurrence (and continuation be^nd the 
applicable cure period) of an Event of Default with respect to a Defaulting Party, the Non-
Defaulting Party shall have the right to temiinaie this Agreement and exercise all rights and 
remedies available to it in law or in equity. 

*̂ -3 Other Termination Events. If performance by either Party under this Agreemeni becomes 
subject to regulation of any kJnd whatsoever under any law, rule, regulation, order or 
similar provision co a greater or different extent than ihat existing on ti\c Effective Date and 
such regulation either renders this Agreement illegal or unenforceable or contrary to 
regulatory authority, then such Party shali have the right upon thirty (30) days notice to 
terminate this Agreement without further liabiity FERC's dete/roinalion that CG&E is 

) 
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prohibked &oro selling wholesale power to CRS pursuant to CG&E's tariff shall altew CRS 
to tenninate this Agreement in its sole discretion with thirty (30) days written notice and 
without airthcr liability. 

ARTICLE Vil 
LIMITATIONS; DUTY TO MITIGATE 

7.1 Indemnity CRS AGREES TO PROTECT, INDEMNIFY, HOLD HARMLESS AND 
DEFEND GM ITS OFFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS, 
CLAIMS, DAMAGES, DEMANDS. SUITS AND OTHER LL\BILITIES, INCLUDING 
ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF. IN 
WHOLE OR IN PARTCRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH 
OF ANY TERM OF THIS CONTRACT. OR ANY ACT OR OMISSION IN THE 
PERFORMANCE OF THIS AGREEMENT. 

GM AGREES TO PROTECT, INDEMNIFY, HOLD HARMLESS AND DEFEND CRS. ITS 
OFFICERS. DIRECTORS AND EMPLOYEES. AGAINST ALL ACTIONS. CLAIMS. 
DAMAGES. DEMANDS, SUITS AND OTHER LIABILFTIES, INCLUDING ATTORNEY 
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN WHOLE OR IN 
PART GM'S EMPLOYEES. AGENTS AND SUBCONTRACTORS BREACH OF ANY TERM 
OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE PERFORMANCE OF THIS 
AGREEMENT. 

7.2 Limitation of Remedies. Liability and Damages. THE PARTIES CONFIRM THAT 
THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 
MEASURE OF DAMAGES IS PROVIDED. SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
™ E OBLIGOR'S UABILfTY SHALL BE UMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES A T LAW OR IN 
EQUITY ARE WAIVED. JF NO REMEDY OR MEASURE OF DAMAGES JS 
EXPRESSLY PROVIDED HEREIN. THE OBLIGOR'S UABILITY SHALL HE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY. SUCH DIRECT AOVAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE. EXEMPLARY OR INDIRECT 
DAMAGES. LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
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BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT T H E LIMITATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGUGENCE OF ANY PARTY, WHETHER SUCH 
NEGUGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE O R PASSIVE. TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE. OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE H A R M OR LOSS. 

7.3 Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages it niay incur as a 
result ofthe other Party's performance or non-performance ofthis Agreenient. 

ARTICLE Vni 
GOVERNING LAW - DISFUTfi RESOLUTION 

8. i Goveming Law and Jurisdiction. THIS AGREEMENT AND T H E RIGHTS 
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY 
AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE 
WITH THE LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN 
THE STATE AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY 
OHIO. 

8.2 Dispute Resolution. Any claim, controversy or dispute arising out o f or relating to this 
Agreement, or the breach thereof, shall be resolved folly arid finally by binding arbitradon 
under the Commercial Rules, but not die administration, of the American Arbitratk>n 
Association, except to the extent that the Commercial Rules conflict w i th this provisioiv in 
which event, this Agreement shall controL This arbitration provision shall not limit the 
rightof either Party prior to or during any such dispute to seek, use, and cmpby ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for die purposes 
niaintaining the status quo until such time as the arbitration award is rendered of the 
dispute is otherwise resolved. The arbitration shall be conducted in Cincirmati, Ohio and 
the laws of Ohio shall govern the construction and interpretation ofthis Agreement, except 
to provisions related to conflict of laws. Within ten (10) Business D ays of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, o r if a sole arbitrator 
cannot be agreed upon, a panel of three arbitrators shail be named. One arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be scleacd by the two arbitrators so appointed by the parties. I f 
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten 
(10) Business Days, then either Party may apply to any judge in any cour t of competent 
jurisdiction for appointment ofthe third arbitrator. There shail be no discovery during the 
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arbitration other than the exchange of information that is provided to the arbitraior(s) by 
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered 
whhin sixty (60) Business Days after the date ofthe selection ofthe arbitraior(s) or wiihin 
such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appoimed by each Party, and the fees, 
expenses and costs ofthe third arbitrator (or single arbitrator) shall be bomc equally by the 
Parties. The decision of the arbilrator(s) shal! be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdicrion to enforce the decision of 
the arfoitrator(s) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreemeni in 
accordance with its terms and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Warranties. On the Effective Date and on the date o f entering into this 
Agreement, each Party represents and warrams to the olhcr Party that: (a) it is duly 
organized, validly existing and in good standing under the laws ofthe Jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreemeni and any other documentation relating to this Agreement; (c) the execution, 
delivery and performance ofthis Agreement and any other documentation relating to this 
Agreement are wiihin its powers, have been duly authorized by all necessary action and do 
not violate any ofthe terms and conditions in its goveming documents, any contracts to 
which h is a party or any law, rule, regulation, order or similar provision applicabte to it; 
(d) this Agreement and each other document executed and delivered i n accordance with 
this Agreement constitutes its legally valid and binding obligation enforceable against h in 
accordance with its terms; (e) there are no bankruptcy proceedings pending or being 
contemplated by it or, to its knowledge, threatened against it; (0 there is nol pending or, to 
its knowledge, threatened apinst it or any of its affiliates any legal proceedings that cou Id 
malcrially adversely affect its ability to perform its obligation under this Agreemem or any 
olher document relating to this Agreemem; (g) no Evenl of Default or event which, with the 
giving of notice or lapse of lime, or boih, would consiimte an Evcm of Defauh wiih respeci 
10 il has occurred and is continuing and no such event or circumstance would occur as a 
result of ils entering into or performing ils obligations under this Agreement or any other 
document relating lo this Agreement or any Transaction; and (h) it is acting fbr ils own 
account, has made its own independent decision to cnier into this Agreement and as to 
whether such Agreement is appropriate or proper for it based upon its o%vn judgment, is not 
relying upon the advice Or recommendations ofthe other Party in so doing, and is capable of 
assessing the merits of and understanding and understands and accepts, the terms. 

i C n Si:i 
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conditions and risks ofthis Agreement. 

9.2 Assignment. This Agreement shall be assignable by CRS without GM's consent provided 
such assignment is to any other direct or indirect subsidiary of Cinergy Corp. and provided 
that such direct or indirect subsidiary has an equivalent or higher credit ratii^ than CRS. 
This Agreement sball be assignable by GM without CRS* consent provided such 
assignment is to any other direct or indirect subsidiary of GM and provided that such direct 
or indirect subsidiary has an equivalent or higher credit rating than GM. Any other 
assignment by either Party ofthis Agreement or any rights or obligation hereunder shall 
be made only with the written consent of the other Party, which consent shall not be 
unreasonably withheld. 

9-3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or other 
documentary form. Notice by regular mail shall be deemed to have been received three 
(3) Business Days afler it has been sent. Notice by focsimile or hand delivery shall be 
deemed to have been received by the close ofthe Business Day on which it was transmitted 
or hand delivered (unless transmitted or hand delivered after close of normal business hours, 
in which case it shall be deemed to have been received at the cbse of the next Business 
Day). Notice by overnight or courier shall be deemed to have been received two (2) 
Business Days after it has been sent. A Party may change its addresses by providing notice 
ofthe same in accordance with this Section 9.3. 

To CRS: 

James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 

Phone-513-287-2633 
Fax-513-287-1902 

ToGM: 

Ph^ip A. Uach 
Energy & Utility Services Group 
Worldwide Facilities Group 
PCC-Central 
Mail Code 483-520-168 
2000Centcrpoint Parkway 
Pontiac, Ml 48341 

Phone:(248)753-1763 
Fax: (248) 753-6225 
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^•^ General. This Agreement constitutes the entire agreement between the Parties relating to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or the otho^ as a result of the preparation, substitution, 
submission or odier event of negotiation, drafting or execution hereof No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawfol because of a statutory change will not otherwise 
affect the remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the termination or esqiiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions ofthis Agreement to a 
third party (other than the Party's employees. Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such temis 
confidential) except in order to comply with any applk^ablc law, regulation, or in 
connecdon with any court or regulatory proceeding applicable to such Party, provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or sedc relief in connection with, this confidentiality obligation. 

9.6 Counterparty. This Agreement may be separately executed in counterparts each of which 
w h ^ so executed shall be deemed to constitute one and the same Agreement. 

9.7 This Agreement supercedes and replaces in its entrety the agreement between CRS and 
GM dated November 8, 2004, Nothing in this Agreement shall aflect the terms and 
conditions agreed to by Cinergy and the Industrial Energy Users-Ohio pursuant to the 
agreemeni dated May 8, 2000 related to the settlement of certain issues in PUCO Case 
No. 99-1658-EL-ETP. 

The Parties have caused this Agreemeni to be executed by their duly authorized 
representatives in multiple counterparts as ofthe EfTective Date. 

CINERGY RETAIL SALBS. LLC GENERAL MOTORS. INC. 

% . 
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Exhibit A: 
Customer Group: General Motors, Inc. 
Quarterly Option Payment Calculation 

'fhe CRS option payment will be equivalent to the actual amount paid to The Cincinnati Gas & Electric Company 
for the fcdlowing billing charges under its market-based standard service offer approved by the Commission in 
Case No. 03-93-tL-ALTA: 

• Rfigulatory Transilion Charge (RTC) 
• Annually Adjusted Component of POLR Charge (AAC) 
• Pud and Purchase Power (FPP) - includes Amission Allowance Expense 
0 50% of System Reliability Tracker (SRT) 
« Infrastmcture Maifltenance Fund (IMF) Charge in excess of 4% of "little B " 
0 Electric Choice Insuflicienl Return Notice Fee durged to customers, who have given notice of their return to 

CG&E standard tariff service on or before 12/30/2OO4 and are actively talcing CG&E service no later than 
01/31/2005. 
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EXfflBITB: 
Customer Groai 

CRS Generation Rates for former Rate DS Standard Service Customers 

Net Monthly B i l 
Conpatcd in accordaiKc with the following charges. (Kflowatt of demand Is 
abbreviated m% kW and Icttowan-liottr? arc abbrcvlaled as kWb): 

GeeerMloBCbargcs 
(a) Denand Charge 

FtfTll^OOOkilowam , 
Addlllmial idiowatts 

(b) Energy Charge 
BiWng Demand times 300.. 
Addiltonal kilovran-howrs., 

Transmission Ctaarges 
Cnstomer wUI pay a traiuinfssion charge cqulvaleni to tbe snm of all 
applicable transmission charges tbat tbey weaM pay to CG&E as a 
standard tariff customer. Transmission charges to be paid inclade, but are 
not limited to tbe Mlowiog PUCO approved charges: 

(1) Network Transmlsdon Services 
(2) MISO Scbedide Charges 
(3) rVet Congestion Charges 

tCl7!5«:J 
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Customer Group: 

Customer Account List 

^KADt SECRET 

This agreement pertains lo the following :counts: 
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OPTION AGREEiMENT 

BY APO) BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

CONf IDENTIAI PROPRIETARY 

TRADESECRET 

This Option Agreement (the "Agreemeni") is entered into as ofthis 1* day of January 2005 (the 

"Effective Date") by and between Cinergy Retail Sales. LLC ("CRS") a Delaware limited 

liability company, an< 

individually a "Part/* or collectively the "Parties"). 

RECITALS 

WHERE A! 
The Cincinns ras & Electiic Company 

^ ^ _ purchases electric power service from 
on metered accounts listed on Exhibit C. 

WHEREAS, CRS has been certified by the I^blic Utilities Commission of Ohio as a Certified 
Retail Electric Supplier ("CRES'O and has the authority to engage in the sale of electrical power at 
retail; 

WHEREAS, CRS a ire to establish terms and conditions for this option. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, the 
Parties agree as follows: 

mm 

ARTICLE f 
DEFINITIONS 

The following definitions and any terms defined in this Agreement shall apply 
hereunder. 

"A/niiate" means, vnth respect to any person, any other person (other than an individual) that, 
directly or indirectly, through one or more intermediaries* controls, or is controlled by, or is under 
common control with, such person. For this purpose, "control" means the direct or indirect 
osvnership often (10) percent or more. . . - . . 

Cinergy Corporate Records 
0 4 0 1 6 2 7 7 
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"Base Contract ?ncet" means the price in $US as set forth in Exhibit B to be paid l | ^ H | CRS 
for the purchase of Generation and Transmission service under this Agreement. 

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a-m. and close al 5:00 p.m. eastern prevailing 
lime, unless otherwise agreed lo by ihe Parties in writing. 

"Maximum Oemanrf"- mean^||PKbonibined maximum annual demands for all o^/f/^ccounts 
listed on Exhibit C wth Cincinnati Gas & Electric ("CG&E") for the twelve months ending 
December 31,2004. 

**Capaclty" has the meaning set forth in any Transmission Provider's tariff or MlSO's 
transmission tariff, as amended from time to time, or as defined in any transmission tariff of a 
successor to MISO. 

"Defaulting Pany" shall have the meaning specified in Section 6.1. 

"Energy" means elccUic energy of die character commonly toiown as thiee-phase, sixty hertz 
electric energy thai is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Event of Defauir shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto. 

Fimi" meansjhat the only excuse for die failure to deliver Energy by CRS or the failure lo receive m ^ ^ a 
Energy ̂ 3^|H|||||Force Majeure or the other Party's failure to perform. 

"Full Requirements Energy" means, except as provided herein, th^BphaU purchase ail of its 
retail Energy requirements fbr ils facility from CRS and tha|| |pha]l not resell any ofthe Energy 
provided hereunder to any third party. 

"interest Rate" means, for any dale the lesser of (a) two (2) percent over the per annum rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published from lime to lime in 
the Federal Reserve Statistical Release H. 15; or (b) ihe maximum lawful interest rale. 

"MW" means megawatt. 

"Term" shall have Ihe meaning specified in Article 4.1. 

"Transmission PrQviHew" means the entity or entities transmitting or U^nsporting the Energy 
on behalf of CRS o J B K i l Delivery Point 

068 



' 003B3 Zl^^rn 
4/1/2005 1:11 PM CONFIDENTIAL PROPRiETARY 

TRADE SECRET 

ARTICLE II 
OPTION 

2.1 ^^P^rrently purchases iis generation electric service from The Cinciivnati Gas& Elcotric 
Company ("CG&E") pursuant to the applicable tariffs or will provide notice by December 
30, 2004 that it will purchase generation electric service from CG&E starting n ^ ^ " than 
December 31, 2005 in accordance with applicable CG&E tariff requirements .^^ercby 
grams to CRS the cxcla^iv^mion, upon thirty (30) days notice, to provide generation 
eiectric service for all of l^Piccounis and load set forth in Exhibit C, including any 
increases in accordance with Section 3.1, as of December 31. 2004 ( " O p t i g j ^ i the 
event that an Electric Choice Insufficient Return Notice Fee is incujred b J H P * ^ to 
switching back lo CG&E standard larriffed service prior to January 3 I , 2005ra™nounl 
equivalent to said fee will be paid t i f l f l C R S . 

t 
2.4 

2.5 

2.2 CRS shall have the right to exercise this Option at any time during the Tenn of this 
Agreement. 

2.3 In exchange f J f l ^ f f^ t ing CRS this option, CRS agrees lo p a y | ^ [ B ^ h caloidar year 
quarter of the Term, until exercise of die OptionMhe amount seT forth on Exhibit A 
("Option Payment"). The Parties agree thai iflHBefaulls or is delinquent, after any 
ana i j i ^^ cure period, in any of its payments toTC&E or CRS for any service provided 
t o ^ B B e n CRS has the right to offecl the Option Payment due hereunder with any 
amounts that are owed H M I f c G & E or CRS. 

IfCRS exercises hs Option, the Parties shall enter into a power sale agreement, including 
the terms set forth in Article 111. 

ARTICLE III 
CRS POWER CONTRACT TERiMS 

In the event CRS exercises its option, a power sale agreement between CRS andHfpvill 
be negotiated. The power sale agreement shall include generally accepted terms and 
conditions relating to the sale of competitive retail electric gcncralioi service, including, 
among others, the following terras: 

a. Energy Quantity and Type. CRS s h a l ^ ^ ^ ^ J ^ B w j t h F i n n , Full 
Requirements Energy and (Capacity up i f l H ^ ^ ^ ^ ^ ^ ^ H H B f t l a x i m u m 
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Demand C'Quantily"). If during the Term of diis AgreementiJ|J|as additional 
load or accountiilMflHHJHHHBhen such new load o^ccount is not 
included within tneterms of this A^ement and CRS shall have no obligation Agreen 
to provide Energy and Capacity t<a^Bove the Quantity set forth herein. 

b. Transmission Service and Charges. Transmission service will be provided in 
accordance with the open access transmission tariff of the Midwest 
Independent Transmission System Operator, Inc. or CG&E (or an affiliate on 
its behalf), whichever is applicable, as filed with the FERC and as it may be 
amended, from time to time, or any successor tariff. 

c. Base Contract Price, The Base Coniract Price is set forth in Exhibit B. 

d. Chanae to Prices. As a retail sale, the power sale agreement is nol subject to 
die jurisdiction of the FERC; nor shall either Party seek to have the FERC 
assert jurisdiction over the Agreemeni. However, lo the extent that either the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree that the Contract Price specified above is jtij^.and 
reasonable and consistent with the publie interest. Neither CRS n ^ H l p ^ ' ' 
seek to modify the Base Contract Price through the auspices of any regulatory 
body. 

'̂ Term. The term of the power sale agreement shall be dirough December 31, 
2008. 

'̂ Credit. The power sale agreement will have terms and conditions as similar as 
possible to CG&E's existing unbundled tariffe. ( ^ will not require surety 
bonds, deposits or other corporate guarantees. 

g. Adjusted Base Contract Price. IfCRS exercises this option, then the combined 
net ^neration cost paid to CRS and CG&E will be an amount equivE l̂ent to 

tij 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreement Term and Effective Date. This Agreemeni shall become effective upon 
execution by the Parties. This Agreemeni shall extend from January I, 2005 through and 
including December 31, 2008, unless terminated earlier in accordance widi the terms of 
this Agreemeni C'Term"). 
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After Termination. The applicable provisions ^f this Agreement shail continue in effect 
after termination thereof to the extent necessary lo provide for final billing, billing 
adjustments and payments. 

ARTICLE V 
BILLING 

5.1 Paymcru. CRS shall submit the Option Payment t o ^ P » y check or wire transfer wiihin 
forty-five (45) days after the end of each calenda^ear quarter. The payment shall be 
submitted to an account ox address designated by^BP* 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of Default. An "Event of Default" shall mean, with respect to a Party 
("Defaulting Party"), the occurrence of any ofthe following: 

6.1.1 any representation or warranty made by the DefauUing Party herein shall al any 
time prove to be false or misleading in any respect material to this Agreement; 

6.1.2 the failure ofthe Defaulting Party lo materially pcrfomi any covenant set forth 
in this Agreement (excepi to the extent constituting a separate Event of Default,) 
and such failure is not cured within five (5) Business Days af^cr written notice 
thereof to the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets lo, another entity and, at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of the obligations of such Party under this 
Agreemeni; 
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^ "s 6.1.4 the failure to make when due, any payment required pursuant t o this Agreemeni if 
such failure is nol remedied within five (5) Business Days after written notice of 
such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise commences o r acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and such petition is nol witfidrawn 
or dismissed within thirty (30) days after such filing, (ii) makes ajn assignment or 
any general anangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, coawrvator or similar official appointed with re spect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuation beyond the 
applicable cure period) of an Event of Default widi respect to a De&ulting Party, the Non-
Defaulttng Party shall have the right to terminate this Agreement and exercise all rights and 
remedies available to It in law or in equity. 

ARTICLE VII 
DUTY TO MITIGATE 

7.1 Duty to Mitigate. Each Party agrees Uiat it has a duty lo mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages it may incur as 
a result of the odicr Party's performance or non-performance of this Agreement. 

ARTICLE Vni 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Ciovcming Law and Jurisdiction. This Agreement and tte rights and dudes of die Parties 
hereunder shall be governed by and construed, enforced and performed in accordance 
with the laws of the state of Ohio. 

8.2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fully and finally by binding arbiu-ation 
umier the Commercial Rules, but not the adminisuation, of the American Arbitration 
Association, except to the extent that die Commercial Rules conflict with this provision, in 
which event, diis Agreement shall control- This arbitration provision shall not limit the 
right of either Party prior to or during any such dispute to seek, use, and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the ptuposes 
maintaining the status quo until such time as the arbitration award is rendered or the 
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dispute is otherwise resolved. The arbiUation shall be conducted in Cincinnati, Ohio and 
the laws of Ohio shall govcm the construction and interpretation ofthis Agreement, except 
to provisions related lo conflict of laws. Within len (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
camiot be agreed upon, a panel of three arbilral«|jhatl be named. One arbitrator shali be 
selected by CRS and one shall be selected h f f f g A knowledgeable, disinterested and 
impartial arbiuator shall be selwled by the two arbiirators so appointed by tlic parties. If 
the aibitrators appointed by the parties cannot agree upon the IhinI arbitrator within ten 
(10) Business Days, then either Party may apply to any judge in any court of competent 
jurisdiction for appointment ofthe third aibilralor. There shall be no discovery during the 
arbitration olher than tiic excliange of infonnation thai is provided to the arbitrator(s) by 
the Parties, The arbitrator(s) shall have die authority only lo award equitable relief and 
compensatory damages, aiui shall not have ihe authority to award punitive damages or 
other non-compensatory damages. The decision of die arbitrators') shall be rendered 
wiihin ninety (90) Business Days after the date of die selection of the arbilfator(s) or 
withiii such period as the Parties may otherwise agree. Each Party shal I be responsible for 
tbe feeŝ  expenses and costs incurred by the arbitrator appointed hy each Party, and the 
fees* expenses and costs ofthe third arbiuator (or single arbitrator) shall be bomc equally 
by the Parties. The decision ofthe arbilralor<s) shali be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
the arbitrator(s) and to obtain a judgment thereon. 

Notwithstanding die foregoing, the Parties may cancel or terminate diis Agreemoit in 
accordance with its terms and conditions widiout being required to follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Rcpresentaiions and Warranties. On the Effective Date and on the dale of entering into this 
Agreement, each Party represents and wanants lo the other Party that: (a) it is duly 
organized, validly existing and in good standing under die laws of the jurisdiction o f its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for il to legally perform its obligarions under this 
Agreement and any olhcr documentation relating lo diis Agreement; (c) the execution, 
delivery and performance of diis Agreemeni and any other documoilation relatkig to this 
Agreement are wiihin its powers, have been duly audiorized by all necessary action and do 
not violate any of die terms and conditions in its goveming documents, any contracts to 
which il is a party or any law, mle, regulation, order or similar provision applicable to it; 
(d) Uiis Agreement and each other document executed and delivered in accordance with 
difs Agrecmcru constitutes ils legally valid and binding obligation enforceable against it in 
accordance widi ils lernis; (e) there arc no bankmplcy proceedings pending or being 
contemplated by il or, to its knowledge, threatened against il; (0 there is not pending or, to 
its knowledge, threatened against it or any of its affiliates any legal proceedings that could 
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( materially adversely affect its ability to perfomi its obligation under this Agreement or any 
odier document relating to diis Agreement; (g) no Event of Default orevcnt which, with die 
giving of notice or lapse of time, or boUi, would constitute an Event of Default widi respect 
to it has occuncd and is continuing and no such event or circumstaice would occur as a 
result of its entering into or performing its obligations under diis Agreement or any other 
document relating to this Agreement or any Transaction; and (h) il is acting for its own 
account, has made ils own independent decision to enter into this Agi*cement and as to 
whedier such Agreemeni is appropriate or proper for it based upon its own judgment, is not 
relying upon the advice or recommendations of die odier Party in so doing, and is capable of 
assessing die merits of and understanding and understands and accepts, the terms, 
conditions and risks ofthis Agreement. 

9.2 Assignment. This Agreement shall be assignable by CRS without t h ^ B * consent 
provided such assignment is to any other direct or indirect subsidiary of C^rgy Corp. 
provided dial such direct or indirect subsidiary has an equivalent or higher credit rating 
dian CRS. Any other assignment by eidicr Party of diis Agreement or any rights or 
obligadon hereunder shall be made only with die written consail of die other Party, which 
consent shall not be unreasonably vrithheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shail be delivered by leUer, facsimile or other 
documentary fonm. Notice by regular mail shall be deemed to have been received three 
(3) Business Days after it has been sent. Nodce by facsimile or hand delivery shall be 

/il̂ ;:̂  deemed to have been received by the close ofthe Business Day on which it was Uansmitted 
v.. or hand delivered (unless transmitted or hand delivered after close of aonmal business hours, 

in which case it shall be deemed to have been received al the close of the next Business 
Day). Notice by overnight or courier shall be deemed to have been received two (2) 
Business Days afler it has been sent. A Party may change its addresses by providing notice 
ofthe same in accordance with this Section 9.3. 

To CRS: 

James B. Gainer 
139 East Fourth Street 
Cincinnati, OH 45202 

Phone-513-287-2633 
Fax-513-287-1902 

IDavid F. Boehm. Esq. 
Michael L. Kurtz, Esq. 
Boehm, Kurtz & Lowry 
36 E. Seventh Street, Suite 1510 
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Cincinnati, Ohk> 45202 
Ph: 513.421.2255 Fax: 513.421.2764 

9.4 General. This Agreemeni constitutes the entire agreemeni between die Parties relating to 
the subject matter contemplated by diis Agreement. This Agreement shall l)C considered 
for all purposes as prepared through die joint efforts of die Parlies and sliall not be 
constmed against one Party or the odier as a result of Ihe preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof No amendment or 
modification to Ihis Agreenient slmll be enforceable unless set forth in writing and 
executed by both Parties. Tliis Agreement shail not impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound lo this Agreemeni). No 
waiver by a Party of any default by the other Party shall be constmed as a waiver of any 
other default. Any provision declared or rendered unlawful by any appl icable court of law 
or regulatory agency or deemed unlawful because of a statutory change will nol otheinvisc 
affect die remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
lhree(3)ycars. 

9.5 Confidentiality, Neither Party shall disclose Uie terms or conditionsof this Agreement to a 
third party (odier than the Party's employees, Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) excepi in order to comply with any applicable few, regulation, or in 
cormecUon widi any court or regulatory proceeding applicable to such Party; provided. 
however, each Party shall, to die extent practicable, use reasonable efforts to prevent or 
limit die disclosure. The Parties shail be enlitlcd to all remedies available al law or in 
equity to enforce, or seek relief in connection with, diis confidentiality obligatioa 

9.6 Countermart. This Agreement may be separately executed in counterparts each of whidi 
when so executed shall be deemed to constitute one and die same Agreement. 

9.7 This Agreement supersedes and replaces the agreement between CRS andfH^ated 
November 22, 2004. During die term of diis Agreement, it supersedes and replaces a1^ other 
agreements between die Parties or their affiliates related to PUCO Case No. 99-1658-EL-ETP. 
Upon the termination of this Agreement, any odicr settlement agreements between the Parties or 
their affiliates related lo PUCO Case No. 99'J658-EL-ETP .shall be in full force and effect 
according to their original tenns. 
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The Parties have caused this Agreement to be executed by their duly authorized 
representatives in multiple counterparts as of die Effective Date. 

CINERGY RETAIL SALES, LLC 
!i^^^E^^-^^^;«awa^ 

Date: Aprill,2005, 

f 

10 
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Exhibit A: 

Customer Groupj 
Quarterly Option Payment Calculatibnf̂ ^ 

The GRS option payment made quartei ly for the period Innuary 1.2005 through December 31,200S or the da te 
upon which the opiion is exercised whichever comes first, wi l l be equivalent to the fo l l ow ing calculation: 

f; 

The actual amount paid b 
applicable calen< 

he Cincinnati Gas and Electric Company during the 
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