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through 2008. While some of the provisions related to generation purchases in

the Pre-Rehearing Agreements were similar to those i the Pre-PUCO Order

Agreements, some provisions changed. For example, in the November 8, 2004

Agreement between CRS and the Hospitals, beginning January 1, 2005, CRS

would still offer to sell retail electric generation service to the Hospitals at a:
fixed rate equal to the applicable tariff rate” of The Cincinnati .
Gas & Electric Company’s unbundled generation rate in Casa..
No. 99-1658-EL-ETP less the regulatory transition charges

approved in the same case less one (1) mill per kwh. , . #*

The offer by CRS was still an option to the Hospitals to accept anytime prior to

December 31, 2008, However, the Hdspit_a]s’ rate would now include:
- 3 payment of amounts for emission allowances [“EA”] equal to
the emission allowance cost CG&E is permitted to recover as
part of its price to compare charge of the market-based..

standard service offer.* .

038, DID THE PRE-REHEARING ORDER AGREEMENTS CONTAIN
ARRANGEMENTS FOR CUSTOMERS TO BE REIMBURSED FOR
PORTIONS OF RSP CHARGES?

A38. Yes. These Pre-Rehearing Agrecments contained provisions, under which

Customer Parties would be reimbursed by CRS for portions of various RSP

** Attachment 8 at Bate stunp 354, Provision .

¥ Anachment 8 at Bate stanip 334, Provision 1.

-14.
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charges that CG&E was proposing at that time (i.e. October and November
2004). Using the October 28, 2004 Agreement between CRS and the Hospitals
as an example, during 2005 through 2008 CRS was to reimburse the Hospitals
for “‘any rate stabilization charge (a component of the provider of last resort
charge)™° paid by the Hospitals to CG&E. This reimbursement by CRS to the
Hospitals for tié RS€ was the same as provided for in the Pre-PUCO Order
Agreement. Quite different from that superseded agreement was a provision that
CG&E was to reimburse the Hospitals for *total infrastructure maintenance fund

payments in excess of 4% of Little g."*

Also different was a statement included that the Hospitals “will not pay the AAC
{(annually adjusted component) charges and any fuel addm that would app_ly to
full service tariff customers.™** The last part of this statement seems lagical, '
given that the PUCO’s Order had made firel adders bypassabli; and if the
Hospitals were purchasing generation from CRS, they could aveid payment of
the fuel adderss However, it does not seem logical that CRS and the Hospitals
could agree in a November 8, 2004 Agreement that AAE charges would not be
paid to CG&E during 2005 through 2008, when under the Commission's

September 29, 2004 Order, the AAC was avoidable for shopping customers only

 Attachment 8 a1 Bate stamyp 354, Provision 2.
* Attachment 8 at Bate Stamp 354, Provision 2.

*7 Antachmeni 8 at Bate Starnp 354, Provision 2.
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in 2005. The percentage of AAC that might be avoidable in future years (i.e.

2006-2008) was to be determined by the Commission in subsequent years.™®

(39. UNDER THE PRE-REHEARING AGREEMENTS DID CUSTOMER
PARTIES AGREE T SUPPORT CG&E'S APPLICATION FOR
REHEARING IN THE POST-MDP SERVICE CASE?

A39. Yes. Inthe Pre-Rehearing Agreements, Customer Parties, or groups to which
they are members, agreed to support CG&E’s Application for Rehearing. As an
example, provision 9 of the November 8, 2004 Agreement between CRS and the
Hospitals, states:

The Hospitals shall cause the Ohio Hospiial Association to
support an Application for Rehearing filed by The Cincinnati
Gas & Electric Company and/or thie Ohio Hospital
Association, seeking to restore the Stipulation, without
modification, signed by The Cincinnati gas{sic] & Eleciric
Compeny and the Ohio Hospital Association or seeking
approval, without modification of the alternative proposal
made by The Cincinnati gas(sic] and Electric Company in its
application for rehearing, in Case No. 03-93-EL-ATA, and

any related ]iligation.w

" Order ar 32-33 ) Seprember 29, 2004)

® Amaciuncit 3 ut Bate sunip 336, Prov.aon 9
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CG&E filed an Application for Rehearing on October 29, 2004 in the Post-MDP

Service Case.

WERE THE PRE-REHEARING AGREEMENTS DEPENDENT UPON THE
OUTCOME OF THE POST-MDP SERVICE CASE AT THE PUCO?
Yes. Similar to the conditions in the Pre-PUCO Order Agreements, the
conditions under which these agreements would terminate were tied to the
PUCO’s decision in the Post-MDP Sexvice Case. In the October 28, 2004
Agreement between CRS and the Hospitals, one condition under which the
agreement would terminate was:

The Public Utilities Commission of Ohio, in case no.{sic] 03-

93-EL-ATA fails ta issue an entry on rehearing acceptable 1o

Cinergy such that it restores without modification the original

Stipulation signed by the Parties or adopts without

modification CG&E’s altemative proposal made in its

application for rehearing,*

In this Agreement, the term “Cinergy” was used to refer to CRS.

AS YOU HAVE AGAIN USED THE CRS AND HOSPITALS AGREEMENT
AS AN EXAMPLE, WOULD YOU PLEASE EXPLAIN HOW THE COMMON
THREADS YOU DESCRIBE APPLY TO THE OTHER PRE-REHEARING

ORDER AGREEMENTS!?

" Astuchment $ 4t Bate stamp 356, 4t B,

-37-
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A41.  Under the November 22, 2004 Agreement between the CRS and OEG members,

during 2005 through 2008, Customer Parties were given two options for the
provision of their generation service. They could either (a) purchase competitive
retail electric generation service from “a Cinergy affiliated” CRES provider or (b)
accept CG&E's MBSSO price as approved by the PUCO in the Post-MDP

Service Case, but retain rights to switch to CRES providers.

CRS would reimburse the Customer Parties for portions of various proposed RSP
charges, depending on the generation option chosen. 1f option (a), generation
from a “Cinergy affiliated” CRES, was chosen, CRS would reimburse the
amounts actually paid to CG&E for RTC, RSC, ACC, and SRT#' As seen here,
part of the difference in reimbursements from the superseded agreement with
OEG members was the new consideration of the SRT and IMF{ If, under option
(b), a Customer Party accepted CG&E’s MBSSQ but later switched to a CRES
provider, CRS would reimburse the Customer Party, when it was purchasing from
a CRES, 172 of the RSC, 172 of tho AAC, 1/2 of the SRT and amounts of IMF in
excess of 4% of little g actually paid to CG&E. Different from the superseded
agreements, customers taking option (b) would pay CRS for 1/2 of the EA

component of CG&E’s fuel component of the price to compare,”

*" Attachment 9 ar Bate stamp 321, Pravision 2{A).

CAtachoent 9 at Bate stammp 322, Provisian 4B,

.38
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Support by the Customer Parties for CG&E’s Application for Rehearing was also
contained in this agreement by a provision under which OEG would support

CG&E’s Application for Rehearing.™

Under a termination provision tied to the outcome in the Post-MDP Service Case,
the agreemnent would terminate ift
The Public Utilities Commission of Ohio, in case no. [sie] 03-
93-EL-ATA fails to issue an order acceptable to Cinergy
(CRS]...
A provision identical to that in the superseded agreement aiso tied the agreement
to the outcame in the Post-MDP Service Case depended on whether PUCO’s

order in the Post-MDP Service Case was acceptable to the regulated electric

- distribution company, CG&E. >

WERE THERE PROVISIONS IN THE PRE-REHEARING ORDER
AGREEMENT WITH IEU-OHIO THAT REFLECT THE COMMON
THREADS YOU HAVE DESCRIBED?

The provision of generation service during the proposed RSP pertad to Customer
Partics was part of the terms and conditions in the November 8, 2004 Agreement
between Cinergy Corp, through its agent CRS, and IEU-Ohio. iilustrating this is

Provision | of the Agreement which states that if any custemers were presently

'3 Atachment 9 at Barz stamp 323, Provision 8.

* Arrachment 9 at Bate sramp 334, Provision 12,

239
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purchasing generation from a non-Cinergy Corp. affiliated CRES provider; Lhen
beginning no carlier than January 1, 2005 and no later than Janvary 1, 2006, CRS
{or another Cinergy affiliated CRES provider) would supply generation to those

customcrs.’s

For these cusiomers, CRS would reimburse them for portions of proposed RSP
charges and other charges they paid to CG&E, depending upon the year and
depending on when customers purchased generation from CRS. For example, if
these customers did not begin to purchase generation from CRS until January 1,
2006 (i.c. they continued to purchase from another CRES provider during 2005),
they would be reimbursed by CRS during 2005 for “the rate stabilization charge
component, and one half of the system reliability. component” paid to CG&E. On
the other hand, if these customers begin purchasing generation from CRS on
January 1, 2005, then CRS would reimburse them for amounts paid to CG&E for
RTC, RSC, 1/2 of the SRT and, beginning in 2006, for the amount paid for the.

IME in excess of 4% of little g.*

Support by the Customer Parties for CG&E's Application for Rehearing was also
contained in this agreement by a provision under which IEU-Ohio would support

CG&E’s Application for Rehearing. ™7 As in the superseded agreement this Pre-

¥ Atrachment 9 at Bate starnp 335, Provision 1.
% Attachment 10 at Bate stamp 336, Provision f.

*? Amachment 10 at Bate samp 338, Provision 8.

.40 .
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'

Rehearing Agreement had a tie lo the outcome in the Post-MDP Service Case that
stated the agreement would terminate if the PUCO failed to issues an entry on

rehearing acceptable to Cinergy [Cinergy Corp., through its agent 'CRS]”Ss

043. DID CINERGY CORP. HAVE A PRE-REHEARING ORDER
AGREEMENT WITH COGNIS THAT CONTAIN PROVISIONS WITH
THE SAME COMMON THREADS AS THE OTHER PRE-REHEARING
AGREEMENTS?

A43; Yes, the four common threads exist in the October 28, 2004 Pre-Rehearing
Agreement between Cinergy Corp. and Cognis: ' In this agreement Cogriiswas to
purchase generation from CG&E “pursuant to its current tariff and pursuant to the
Electric Reliability and Rate Stabilization Plan approved by the Public Utilities

Commission of Ohio.”?

Under Provision 2 of this Agreement, Cinergy Corp. would reimburse Ciignis
payments made to CG&E for the following:
e In 2005 - first 4% of the AAC, and the IMF in excess of 4% of little g
o In 2006 - first 8% of the AAC, and the IMF in excess of 4% of little g
s In 2007 - first 12% of the AAC & SRT, and the EA and the IMF in

excess of 4% of little g~ «

** Arrachment 10 at Bate stamp 338, at A.

® Attachment I} at 2, Provision 1.

S4] -
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s [n 2008 - first 16% of the AAC & SRT, and the EA, and the IMF in

excess of 4% of little g -

In this Pre-Rehearing Agreement Cagnis agreed to support CG&E's Application
for Rehearing in the Post-MDP Service Case.®® Termination of the Agreement

would occur if the PUCO failed to issue an order in the Post-MDP Service Case

acceptable to Cinergy. [Cinergy Corp]™!

(44. WAS THERE A PRE-REHEARING AGREEMENT BETWEEN CRS AND
KROGER THAT SUPERSEDED THE PRE-PUCO ORDER AGREEMENT
OF THE SAME PARTIES?

A44.  Yes. A Pre-Rehearing Agreement between CRS and Kroger that was entered

into on November 22, 2004 superseded those parties® July 2004 Agreement, but
its terms and conditions replicated in many ways the earlicr agreement. The
Pre-Rehearing has provisions related to pre-existing transactions whereby Kroger
purchases retail generation from New Energy and New Energy purchases
wholesale power from the Cinergy Operating Companics. As in the earlier
agreement, the terms and conditions relaled to the provision to Kroger of
generation service and reimbursements to Kroges for portions of RSP
components are both set forth for by year, 2005 through 2008, However, a new

provision in this agreementl notes the RSP charges as proposed in CG&E's

“ Aytachment 11 at 2, Provision 5.

' Arachment 14oat 3, 103,

- t2 -



tH

11

12

13

14

15

16

17

18

19

20

-~ 00208
CONFIDENTTAL - Hixon Testimony Case No. 03-93-EL-ATA

Qctober 29, 2004 Alternative Proposal: “CG&E’s POLR charge is expected to
consist of these components: 1) RSC; 2) AAC; 3)IMF; and 4) System Reliability
Tracker (SRT).* These terms are then used in describing Kroger’s generation

options, reimbursements and payments by year:

2005: Kroger would continue 1o purchase generation from New Energy in 2005
and CRS, or any affiliate thereaf, would reimburse Kroger for one half of the
amount actually paid of the POLR charge, except for the RSC and IMF (i.e. 1/2
of the AAC and 1/2 of the SRT). Krogexwould pay to CRS “half the emission
allowance component of the fuel component of the price to compare spproved by

the PUCO in Case No. 03-93-EL-ATA.™

2006-7; It was still anticipated that New Energy would continue to be Kroger's
CRES provider in 2006 and 2007. [f New Energy was not, Kroger could choose
a different CRES provider, including a CRS affiliate, for whom the Cinergy
Operating Companies would provide wholesale power at the same price provided
to New Energy.?' (This provision for 2006 and 2007 differs from that in the
superseded agreement in which, if Kroger chose a CRS-affiliated CRES provider
that provider would have supplied generation at retail to Kroger at the same

prices under the Cinergy Operating Companies wholesale transaction with New

** Amachment 12at Bate stamp 1184, Provision 2.
*} Artachment 12 at Bate stamp 1182, Provision 1.

“* Attachment 12 ot Bate sump 11821133, Provision L,
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Energy.} During 2006 and 2007, Kroger would be reimbursed by “Cinergy
[CRS] or any affiliate thereof” for half of the amount paid to CG&E for the AAC |
and thie SRT. With either New Energy, or another CRES provider, supplying it
generation in 2006 and 2007, Kroger would pay CRS half of the EA component

contained in CG&E's fuel component.

2008: Kroger could choose a CRES provider in 2008, but CRS would have the
right of first refusal to provide Kroger generation at the same rate as that
provider. CRS would reimburse Kroger half of the amount paid to CG&E for
the AAC and SRT: Kroger would pay CRS half of CG&E’s EA component.

In addition to the reimbursements described above by year, the Kroger Pre-
Rehearing Agreement also provided that CRS would reimburse Kroger for [IMF -

payments to CG&E in excess of 4% of little g.%°

UNDER THIS PRE-REHEARING AGREEMEMENT, WAS KROGER TO:
SUPPORT CGRE'S APPLICATION FOR REHEARING IN THE POST-
MDP SERVICE CASE?

Yes, Knoger agreed to support an Application for Rehearing filed by CG&E in

Case No. 03-93-EL-ATA.%

* Attachment 12 at Bate stamp 1184, Provision 4.

" Amachment 12 at Bage stamp | 183, Provisien 10,

L0 -
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Q46. DID THE KROGER PRE-REHEARING AGREEMENT CONTAIN
TERMINATION PROVISIONS TIED TO THE OUTCOME OF THE POST-
MDP SERVICE CASE?

A46.  Yes. This November 22, 2004 Agreement would terminate if the PUCQ failed to
issue an order acceptable to CRS.”” In addition, under a provision identical to
one in the superscded agreement:

If an order in Case No. 03-93-EL-ATA is issued which is
acceptable to CG&E but which renders invalid or ineffective
any provision of this Agreement to the economic detriment of
Kroger, then Cinergy [CRS] will provide the same economic
value to Kroger through some other mutually acceptable

process.®®

Q47. IN DISCUSSING THE PRE-PUCO ORDER AGREEMENTS YOU NOTED
SEVERAL THAT COULD HAVE IMPACTED CG&E. WERE SIMILAR
PROVISIONS ALSO IN THE PRE-REHEARING AGREEMENTS?

47 Yes. Earlier in my testimony [ listed five provisions in the Pre-PUCO Order
Agreements with the Hospitals, OEG members and Kroger that appeared tc have
committed CG&E to an action or lack of action. Those five provisions are also

cantained in the Hospitals, OEG member and Kroger Pre-Rehearing

" Anachment 12 at Bate stamp 1185, at B.

¥ Attackinent 12 at Bate stamp 1183, Provisioa 13,

235
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Agreements.”” For the provision in the Pre-Rehearing Agreement with OEG
members, the following Janguage about CG&E filing & cost of service study in
its next rate case was added:

Such filing shall include a rate increase for rate TS of no more

than $0.00. The Parties retain all legal rights in The Cincinnati

Gas and Electric Company’s next distribution base rate case,

including, but not limited to, right to litigate and settle the case.

The filing of a cost of service does not in any way constitute a

guarantee regarding the outcome of the case.

As with the Pre-PUCO Order agreements, it also appears that CG&E did have
awareness and involvement with the Pre-Rehearing Agreements. In the OHA's
response to OCC discovery, ''in an ¢-mail dated November 5, 2004 from Mr.
Kubacki to Mr. Gainer and Mr. Colbert, on the subject of “OHA support of
CG&E", Mr. Kubacki references the “settlement agreement between OHA and
CG&E” and notes that “OHA wil] file a memorandum in support of CG&E [sic]
alternative proposal.” In a subsequent November 5, 2004 e-mail Mr. Colbert

sent an amended agreement to Mr. Kubacki, and copied it Mr. Ficke.

” Artachment § at Bate stamp 355, Provisions 6 and 7 (Hospitals); Anachmeut 9 at Bate stamp 322323,
Provisions 8 und 10 (OEG members) and Attachment 12 at Bate stamp 11384, Provision § (Krogerk *

™ Attachment 9 at Bate stamp 322, Provision 7.

" Attachment §3 - 11:5/04 e-mail included Ohia Hospital Association response 1o OCC RP6.
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WERE THE CRS COMMITMENTS TO PAY $50,000 TO THE OHIO
HOSPITAL ASSOCIATION AND $100,000 TO IEU-OHIO FROM THE
SUPERSEDED AGREEMENTS ALSO IN THE PRE-REHEARING
AGREEMENTS?

Yes, provisions in which CRS agreed to make these payments are contained in

the Pre-Rehearing Agreements with the Hospitals and IEU-Ohio.™

WERE THESE PAYMENTS MADE TO THE HOSPITALS AND IEU-
OHIO?

At his February 12, 2007 deposition, Mr. Timothy Duff said that he had put in
check requests in January 2005 and these payments were made, but he was not
sure if payment was made under CRS or Cinergy Corp. While the payments
listed in these two Pre-Rehearing Agreements were made, Mr. Duff also stated
that the payments were made after the Pre-Rehearing Agreements were tmpacted
by the PUCQ’s Order in the Post-MDP Service Case, as part of an effort to get
parties back to substantially the same benefit, or economic value, as they were
under the earlier agreements. Mr. Duff was Managing Director, Regulatory &
Legislative Strategy for Cinergy Services from June 2004 until April 2006. In
that rate, he tracked the documents that made up the Pre-PUCO Order
Agreements, the Pre-Rehearing Agreements and the Option Agreements. He also
prepared calculations from these agreements ta determine amounts payable o and

from customers who were parties ta the agresments.

" Attachnent 8 at Bate stamp 355, Provision 4 (Hospitals) :ud Attachment 10 at Bate stamp 237, Provision
4 (IELi-Ohie).

-47.
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C. THE OPTION AGREEMENTS

WHAT ARE THE OPTION AGREEMENTS?

These are agreements by CRS with individual customers who were the
Customers Parties in the Pre-Rehearing Agreements with the Hospitals, the OEG
members and IEU-Ohio. The Option Agreements were entered into after the
PUCO’s November 23, 2004 Entry on Rehearing, during the period December
2004 through February 2005. There are no Option Agreement wm-nd

1t does appear that, pursuant to the October 28, 2004 Pre-Rehearing Agreement
between Cinergy Corp and Cognis, reimbursements to Cbgnislwere made by
Cinergy Corp. An illustration of the request for such payments is shown in a copy
of voucher attached to my testimony, in which Mr. Jack Steffen approved a

“Quarterly ERRSP payment” from Cinergy Corp. to Cognis’®

For the November 22, 2004 Pre-Rehearing Agreement between CRS and Kroger,
it also appears that payments were made under this agreement. However, this
agreement resulted in payments by Kroges., For example, in 2005 under this
agreement Kroger would continue to purchase generation from New Energy in
2005, CRS would reimburse Kroger for one half of the umount actually paid of

the POLR charge, except for the RSC and IMF (i.e. 1/2 of the AAC and 1/2 of the

Aftachineat 14

.48 -
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SRT)and Kroger would pay to CRS 1/2 of the EA.™ As can been seen in the
invaice to Kroger and calculations for the first quarters of 2005 attached to my
lestimony, Kroger was billed for the “RSP Scitlement Agreement."”” However, it
does not appear that payments were made to CRS, as the agreement stated, since
(1) this invoice says to make the check payable to Cinergy Corp; (2) CRS
reported no revenue for 2005 and (3) DERS, in response to OCC Interogatory
No. RIS1 states that the accounting entries for payments by Kroger arc not on

DERS’ books.”

WHAT CUSTOMERS ARE PARTIES TO THE OPTION AGREEMENTS?
OCC was provided copies of twenty-two Option Agreements between CRS and
CG&E customers who were parties to the Post-MDP Service Case or CG&E
customers who belonged to groups that were parties to the case. These customers
were part of one of the three “‘customer groups™ with which there were Pre-
Rehearing Agreements - Hospitals, members of QEG and [EU-Ohio. As shown
in the table below, of the twenty-two Option Agreements, fourteen are with
hospitals - which I have not listed here by name. There are six Option
Agreements with OEG customers and two Option Agreements with [EU-Ohio
members. While cach Option Agreement may have specific terms and conditions

for each customer, for purposes of discussing thcse agreements I will use as

* Antachment 12 at Bate stamp 1182, Provision !,

¥ Anachment 15 at Bate Stamp 159 through 1163,

* Attachment 1h

4y .
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cxamples one Option Agreement from each of the three “customer groups” that

are attached to my testimony.

[ Date | Agreement berween: { And: { Member | Attachment
| 12/28/04 I
through : 5 :
[ 1/25/05 Cinergy Retail Sales, LLC ospitals ¥
|__12/31/04 | Cincrgy Retail Sales, LLC QEG i7
[___1/1i05 | Cinergy Retail Sales, LLC OEG 17
i/12/05 | Cinergy Retaii Sales, LLC g OEG §7
I/§4/03 | Cinergy Retail Salcs, LLC CEG 17
1/19/05 | Cinergy Retail Sales, LLC OEG 17
2/2/05 | Cincrgy Retail Sales, LLC Y| OEG 17
12:20/04 | Cinergy Retail Sales, LLC : - | [EU-Ohio 17
12/20/04 | Cinergy Retail Sales, LLC | GM- - TEU-Ohio 17

In addition to this table above showing the Option Agreements, attached to my

testimony is a table showing all the agreements provided to OCC in which CRS

was a party, by “customer group”, and fo-.c. Pre-PUCO Order

Agreements, Pre-Rehearing Agreements and Option Agreenwnls)."

Q52. WHAT ARE THE GENERAL PROVISIONS THAT ARE COMMON TO
EACH OF THE OPTION AGREEMENTS?

A52.  In general, under each Option Agreement with CRS, the customer would take
zencration service from CG&E - eit-hcr coutinuc its current CG&E service or
provide notice it will take service from CG&E starting sometime during 2006
thirough 2668, The custemer grants CRS the c.::clusix’c aption o provide
generation o the customer during 2005 through 2008, CRS has the nght w

L5
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excrcise this option a1 any time. ' {n exchange for this right, CRS will pay the
customers the “Option Payment™ set forth in an Exhibit to the agreement. Each
Option Agreement superseded the Pre-Rehearing Agreements with these twenty-

Iwo (:ustan'vm‘s.-"s

The calculation of the Option Payment was different for customers, but did
generally follow the pattern of CRS reimbursing components of CG&E’s
Provider of Last Resort Charge established in the Pre-Reheanng Agreements.

For example, in the basic Option Payment ﬂ—are the

following amounts paid by the hospital to CG&E for the MBSSO:

A Request for Invoice Payment showing the calculation of a payment n-

TR« -::oci:cd to my testimony™

As another example, for the Option Payment t_the payment amount is

calculated using the tollowing lormufa:

R

a::jcnt L7z Bure iamp vl and ai ate snairp 3 aad ‘}-

at Bute clamp 3 and i 1(Marathon)

 Attachment 17 it Bae stamp 29, ar Exhibit A,

L
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[t appears that the end resuit of this calculation is thatiimbursod for

S . . for

Invoice Payment showing the calcnlation of a payment K' attached to

my testimony. * ya

The third example is a basic Option Payment from CRS to Marathon which is for
the f‘ol]owi‘ﬁg' amounts paid by the:Marathomito CG&E:

vHRTC

* AAC

FPP - including EA .

~ 50% of SRT}
» . IMF in excess of 4% of little g** -
A Request for Invoice Payment showing the cafculation of a payment to

Marathionbis attached to my testimony.®

Q53. WHAT ARE THE COMPONENTS OF CG&E'S PUCO-APPROVED MBSS0

AND WHAT COMPONENTS ARE BYPASSABLE?

*" Auaciment 7 at Bate starnp 11, at Exhibit A,
¥ Attacivment 19 at Bate stamp 587-388.
® Attachment 17 a1 Bate stamnp 4, af Exhiba A

" Attschnwent 19 o Bate 9amp 659-655,
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The following table shows CG&E’s MBSSO components:

Market Based Standard Service QOffer (MBSSO) Components
PUCO-Approved

L 1/23/04 Entry on Rehearing, 1/19/05 Second Entry on Rehearing and (a) (b)

RES (effective 1/1/06) | Non-RES (effective 1/1/05)

Tariff Generation rate Bypassable Bypassable

Bypassable for first Bypassable for first 50% of
Rate Stabilization Charge (RSC) | 25% of load switching | load switching (a)

Annually Adjusted Component Bypassable for first Bypassable for first 50% of

(AAC) 25% of load switching | load switching (a)
Fuel & Purchased Power (FPP),

including Emission Allowances Bypussable Bypassable
Infrastructure Maintenance Fund

(IMF) Non-bypassable Non-bypassable

System Rehability Tracker (SRT) | Non-bypassable (b) Bypassabie (a) (b)

{a) Non-RES bypass of REC, AAC & SRT subject to nobice by customers of a CRES contract throngh
12/31/08 & agrcement to other provisions per CG&E tariffs (CG&E Tanff Sheet Nos. 55.1 (RSC), 51.1

(AAC) and 56.1 (SRT))

(b) In the PUCQ's 11/23/04 entry on rehearing it determined the SET would be unavoidable in 2003 (except
for shopping credit customers), but that avoidance in subsequent years would be determine ina case later in
2005. On 11/22/05 the PUCO adopted a Stipulation in Case No. 05-724-EL-UNC that provided for the SRT
to be unavoidable and that all residential custorners may return to CG&E's MBSSO at the RSP price. (Order
atl3-3)

Q54. WHY WERE THERE CRS OPTION AGREEMENTS THAT SUPERSEDED

A54,

THE PRE-REHEARING AGREEMENTS?
According to DE-Ohio’s response to OCC Interrogatory No. RI 103, rather than
continuing the Pre-Rehearing Agreements, the Option Agreements were entered
into because:
the Commission made material amendments to the alternate
proposal effectively rejecting it and terminating the November
contracts referred to above. Upon termination DERS had an
obligation to enter into discussions to see if the parties could

negoliate contracts permitting the partics to be in substantially
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the same economic position as they were in the November

contracts. Although neither party was under an obligation to

enter any further contract the parties agreed on the terms and -

_conditions of the option contracts.™?

I am aware that this general concept and belief that the Pre-Rehcaring
Agreements were terminated by the outcome in the Post-MDP Service case at the
PUCQ is also shared by other émployees of DE-Ohio affiliated companies. Mr.
Ficke stated that he believed the “previous a.greements, the November
agreements, would have been voided by the Commission’s Actions.” As another
examptle, Mr. Duff said that he believed the November Agreement with the OEG
members was not effective because the Commission did not put back in place the
original stipulation or adopt the alternative proposal with the modifications.
In addition, a “history” related to the Option Agreements that was provided by
Mr. Jim Ziolkowski, a witness for DE-Ohio in the Post-MDP Service case,”®
when he was asked to provide “the concept behind the CRES payments” also
provides insight as to reasons for the Option Agreements. As explained in this
history, in December 2004 it was decided that to have the “Cinergy CRES™
provide generation “was too risky, and Cinergy essentially decided to not follow
through with the contract.”” According to Mr. Ziolkowski, negotiations were

entered into by Cinergy “with each of the parties and it was agreed to make

# Attachment 20.

“Mr. Ziolkowski was an cmployse of in the Rate Department of Cinergy Services who in 2006 took over
from Mr. Duff the the Juties of caleulaney sption payments ueder the Option Agreements.
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monthly or quarterly payments in lieu of offering generation service from the

CRF_.S_“S1

IF THE OPTION AGREEMENTS WERE ENTERTED INTO AFTER THE
PUCO’S DECISION IN THE POST-MDP SERVICE CASE, HOW ARE
THEY RELATED TO THE CASE?

All three sets of side agreements relate to CG&E’s eiforts to obtain support for
PUCO approval of a rate stabilization plan acceptable to CG&E. In the first two
sets of agreements, DE-Ohio affiliated companies used benefits (or customers
under these agreements to garner support from parties in Post-MDP Case for RSP
plans that were acceptable to the DE-Ohio affiliated companies. This support

was achieved in part through the offers in the first two set of agreements to

'provide, through DE-Ohio alfiliated companies, generation from a CRES and/or

reimbursement for portions of DE-Ohio's MBSSO charges customers would pay
if they took generation from DE-Chio. Once it was determined that the PUCO’s
decision could invalidate the agreements and that provision of generation under
those agreements by a DE-Ohio alfiliated CRES was too risky, the Option
Agreements, in part, restored many of the benefits contemplated under the first
two sets of agreements - - benefits agreed to in exchange for supporting RSP

plans in this case that were acceptable to the DE-Ohio alfiliated companies.

“ Attachment 21.
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V.  THE IMPORTANCE OF THE SIDE AGREEMENTS TO THIS CASE

056. DO THE SIDE AGREEMENTS YOU HAVE DISCUSSED HAVE A

BEARING ON WHETHER THE COMMISSION SHOULD APPROVE ONE

OF THE COMPANY’S PROPOSALS THAT WAS PROVIDED TO THE

COMMISSION IN THE POST-MDP SERVICE CASE?

A56. Yes. I have concerns that connect the; review of the side agreements that I have
discussed in this testimony to the Commission’s deciston reganding Duke Energy

Ohio's proposals. These concerns relate to:

A Waiver of the Commission’s rules for post-MDP pricing for generation
service based upon “substantial support from a number of interested
stakeholders,”*® where supporting stakeholders in the Post-MDP Service
Case would not bear the burden of increases under the proposed rate plans,

B. Waiver of the Commission’s rules for post-MDP pricing for generation
service based upon lack of a fully developed retail market for electric
generation, where the side agrecments have impeded market development,

C. Regulatory problems presented by the side agreements, including
discrimination,

D. Exclusion of the OCC from negotiations, and a course of secret
negotiations that resulted in support for the Stipulation and for CG&E's
Alternative Proposal by parties who, due to side agreements, would not

bear the burden of the rate increases proposed by CG&E,

B Ohio Adm. Code 4901:1-35-02(C).
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057. WHAT ARE YOUR OVERALL CONCERNS REGARDING THE SIDE
AGREEMENTS AND THE COMMISSION’S RULES REGARDING FOST-
MDP PRICING?

A57.  In a proceeding in which Duke Energy Ohio’s proposed post-MDP pricing
proposals are reviewed, it is important to return to the roots for such a proceeding.
During 2003, the Cornmission underiook an extensive effort to develop rules for
the post-MDP pricing of generation service (Ohio Adm. Chapter 4901:1-35,
4901:1-35-01 through 4901:1-35-06, or “Rule 35'"). The Post-MDP Service Case
first developed during 2003 and Rule 35 became effective in May 2004 — in time
for the application of Rule 35 to pricing after the MDP for Duke Energy Ohio’s
customers, My counsel informs me that Rule 35 was promulgated according to a
statutory requirement that was part of the electric restructuring legislation in Ohio.
Rule 35 has extensive requirements regarding fixed and variable pricing for
generation standard service offers as well as requirements for a competitive
bidding option that do not bear a close relationship to the Duke Energy Ohio
proposals in the Post-MDP Service Case.” The departure from the Commission's
post-MDP pricing rules should be re-examined in light of the revelation of side

agreements, and the resuits for the Post-MDP Service Case should be adjusted.

# OG&E's proposals never provided that custorers who do not choose a supply option are included in the
competitive bid price pool of customers as provided for by Rule 35, The CG&E proposals also did not
pravide, far example, a plan for establishing a fixed-rate service for firm full-requirements service (Rule
35, Appendix B at 3), or specify the customer groups that will be served by each bid, or include the use of a2
third-party auctioneer, or include a discussion as to how the bidding process will provide confidence in the
impartiality af the process, or discuss the degree to which the request for bids would include the costs and
risks of providing service at retail, or idenlify the costs that CG&E expects to incur in providing fixed-rate
service, of indicate which risks and costs of providing the scrvice would be passed tlirough to customers by
way of the distribution function, or clarify the restrictions or conditions tliat customers who Jave cliosen an
alternative must face in returning to the competitive bid pool rate, or provide an analysis and justification
for such restrictions and conditions iliat it would impose. 1d.

.57.
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A. SUBSTANTIAL SUPPORT FOR THE RATE PLANS

DO YOU HAVE A SPECIFIC CONCERN REGARDING THE SIDE
AGREEMENTS AS THEY RELATE TO WAIVERS FROM THE
COMMISSION'S RULES REGARDING POST-MDP PRICING?

Yes. Upon the advice of counsel and my familiarity with the Commission’s rules,
one of two waiver provisions regarding the Commission’s post-MDP pricing rules
provides that “the EDU may propose a plan for a standard service offer and/or
competitive bidding process that varies from these rules where there is substantial
support from a number of interested stakeholders.”™ The Customer Parties that
had expressed opinions regarding Duke Energy Ohio’s proposals opposed the
proposals until they entered into the May 19, 2004 Stipulation and related side
agreemenis. This opposition is reflected, among other places, in the
Commission’s September 29, 2004 Order that states: *“On March 9, 2004, most of

the parties to these proceedings filed objections to CG&E’s proposed RSP,

As can be seen through my earlier discussion of the reimbursements for poﬁions
of ERRSP charges to Customer Partics, the fundamental effect of the side
agreements was to insulate those large customers from the rate increases proposed
in the Stipulation filed in May 2004, the Alternative Proposal proposed in Duke

Energy Ohio’s October 2004 Application for Rehearing, and the decision

™ Ohio Adm. Code 4901:1-35-02(C).

* Order at 6 (September 29, 2004).
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contained in the Commission’s December 2004 Entry on Rehearing, Pursuant to
the side agreements, those Customer Parties supported Duke Energy Ohio’s
proposals for post-MDP generation pricing in this case. So rather than a plan for
a past-MDP standard service offer and/or competitive bidding process that varies
from the PUCO’s rules “where there is substantial support from a number of
interested stakeholders,” the result in this proceeding was that Duke Energy
Ohia’s proposals did not have substantial support from customers who would pay

all the rate increases in Duke Energy Ohio's generation pricing plans,

B. MARKET DEVELOPMENT

WHAT CONCERNS DO YOU HAVE REGARDING THE SIDE
AGREEMENTS RELATED TO THE COMMISSION'S POST-MDP PRICING
RULES?

Upon the advice of counsel and my familiarity with the Commission’s rules, the
other of the two waiver provisions in the post-MDP pricing rules provides that the
“Commission may waive any requirement of Chapter 4901:1-35 of the
Administrative Code for good cause shown or upon its own motion.” In its
December 9, 2003 request for CG&E to file an RSP in the Post-MDP Service

Case the Commission stated its reasoning that “[a]s the competitive retail market

* Ohio Adny. Code 4901:1-35-02(C).

» Ohig Adm. Code 4901:1-35-02(B).
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for electric generation has not fully developed in the CG&E termitory, the
Commission finds it advisable that CG&E file a rate stabilization plan as part of
thes¢ proceedings, for the Commission’s consideration.”™ The Commission’s
interest in departing from the post-MDP pricing rules in favor of a CG&E RSP
proposal should also be re-examined in light of the side agreements that were
comnected with CG&E‘s RSP proposals. Since concer for market development,
or lack thercof, was a reason the Commission requesied an RSP, the side

agreements should be reviewed to determine their effect on market development.

On numerous occasions, beginning with the post-MDP pricing for the Dayton
Power and Light Company,” the Commission has stated that its test of generation
pricing is made in light of the PUCO’s view that the competitive market has not
developed sufficiently. When the Commission requested CG&E io file an RSP
plan, it referred to Commission decisions in DP&L and FirstEnergy cases, and
repeated similar language in CG&E’s Post-MDP Sorvice Case by stating: “The
Commission has established three goals that may be met by an RSP, where CRES
[i.e. competitive retail clectric sewicé] markets have not fully developed by the
end of a utility’s MDP: (1) rate certainty for consumers, (2) financial stability for
the utility, and (3) the further development of competitive markets.” In this

Post-MDP Remand case, the testimony of OCC witness Neil Talbot principally

 Eutry at 5 (December 9, 2004).
% DP&L RSP Case No. 02-2779-EL-ATA (Septsmber 2, 2003).

* Order at 15 (September 29, 2004).
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addresses the first two of the listed goals, while in this testimony I will principally

address the third goal - market development,

In CG&E’s Post-MDP Service Case, the Commission concluded that, with its
maodifications to the May 2004 Stipulation, “the stipulation is reasonably likely to
enhance the development of the retail market for generation in CG&E's
territory.”™ In its Navember 2004 Entry on Rehearing the PUCO stated that “the
Commission finds that the modifications of the opimion and order suggested by
CG&E . . . will further encourage the development of the competitive markets"*®
However, neither decision was based upon knowledge and analysis of the side

agreements and their likely impact upon development of the competitive market

in CG&E’s service temitory.

WHAT ARE YOUR CONCERNS REGARDING THE IMPACT THE SIDE
AGREEMENTS WOULD HAVE AND/OR HAVE HAD ON THE
DEVELOPMENT OF THE COMPETITIVE MARKET?

The side agreements relate to the provision of generation service -- whether for
the direct supply of generation service or for reimbursement of generation-related
payments to-DE Ohto -- and provide the signatory parties the ability to bypass-
charges that would otherwise be non-bypassable. As such, the agreements were

designed to retain generation business for DE- Ohio or encourage the return of

*? Order at 19 (Scptember 29, 2004).

® Entry on Rehearing at 14 (November 23, 2004),
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cusiomers to DE-Ohio generation service under post-MDP generation pricing.
The Commission has previously recognized that market development can be
fostered by increasing the ability of customers to bypass generation-related
charges. The Post-MDP Order features such a statement regarding the desirability
of greater bypassibility in Duke Energy’s charges.” However, that bypassability
should be for all non-wires charges and afforded to all customers, not just a select
few customers who has side agreements with DE-Ohio affiliated companies. By
providing reimbursement of non-bypassable charges to selected large customers,
the DE-Chio affiliated companies used the side agreements to discriminate among
customers and erect barriers to entry in the generation market for non-DEC
affiliated CRES providers. The amount of non-bypassable charges reimbursed to
Customer Parties constituted important costs for these customers and prevented

DE-Chio’s competitors from ever competing for their demand.

The potential that the side agreements would cause many Customer Parties to be
non-shoppers has secemed to have matenialized. Switching rates have plummeted
in areas served by Duke Energy Ohio since approval of post-MDP generation
pricing in the Post-MDP Service Case. At the time the Post-MDP Service Case
came to hearing in May 2004, the switching rates for commercial, industrial, and

residential customers were 22.04, 19,70, and 4.91 percent.'m As of December 31,

* Order at 19 {(September 29, 2004). The Concurring Opinion of Chairman Alan R. Schriber emphasizes
that changes to Duke Energy ‘s proposed Stipufation were made te help commercial and small indusirial
customers shop.

Ty Vol. I at 133 (CG&E Witness Stevie) (May 20, 2004).
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2006 the Electric Chaice Sales switching rates listed on the PUCO's web site had
faflen to 8.40, 0.36, and 2.32 percent, respectively. The Commission's hope at the
end of the Post-MDP Service Case proceedings for the development of

19! and the competitive

competitive options for customers has not matenahzed,
market is unlikely to recover or develop further without the bypassability of all

non-wires charges for all customers.

The side agreements described in my testimony use DERS and Cinergy Corp. as
conduits for the rehnbursement of amounts paid by some customers under tariff
rates. The Option Agreements use DE-Ohio as a profit center and its affiliate,

DERS, as an organization that reimburses customers for payments they made to

DE-Ohio, operates at a loss.'%

While DE-Ohie may argue that the companies involved are separate DE-Ohio
affiliates, 1t does appears that CG&E and its parent company at that time,
Cinergy Corp., viewed CG&E's RSP and the CRS and side agreements as
interrelated. Attached to my testimony is a January 28, 2005 e-mail from Mr.
Steve Schrader to Mr. Ficke with an attached spreadsheet showing RSP impacts

by Year'®. At his deposition, Mr. Ficke explained that Mr. Schrader had been

0 £ g., Order at 19.

" Attachment 22 - According to the DERS 2005 Statement of Income. this company incusred atr: -
“Operating Lnss”, before interest and taxes, of approximately $14 million in 2005: An “Operating Loss” of -
approximately 322 miilion: was budget by DERS for 2006.i(DERS Reucwal Application for Retail
Gerneration Provides and Power Marketers, August 24, 2006, Exhibit C-3).

9 Attachment 23.
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Chief Financial Officer of the Regulated Business Unit and this e-mai} was in
regards to the overall RSP impacts on Cinergy Corp,, including annual carning
per share (“EPS™) estimate. As an example of how the CG&E RSP and the side
agrecments were considered to be related, RSP Related Revenues on GCF 21,
are considered to be Revenues from RSP charges less the following ~ “CRES
Reimbursement (CRS,LLC)” for AA€, FPPand SRT; *RSCreimbursement to
CRES (CRS,LLC)”; “RTO Reimbursement to CRES (CRS,LLC)” and ™k

mil/Kwh discount on CRES (CRS,LLC)".

This interrelationship created by the side agrecments allowed benefits to be
offered to the Customer Parties through the reimbursement by a DE-Ohio
affiliate of the RSP charges, including some non-bypassahle charges; they paid
to DE-Ohio. A result of this could be that Cestomer Parties would be less likely
to purchase gencration from a non-DE-QOhio-affiliated CRES provider and more
like to purchase generation from DE-Ohio. Indeed, in order for Customer Parties
to benefit from the purchase of generation from a non-DE-Ohio affiliated CRES
provider, they must be more than compensated for their loss of the expected

reimbursement of RSP charges.

Thus, the Commission should also consider the DE-Ohio affiliated companies’
interrclationships, as iflustrated by activities related in the side agreements, in
light of the Commission’s rules that arc designed to fostcr competitive equality.

These rules also provide the Commission the ability to investigatc and address
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anticompetitive concerns raised due to the interrelationship among affiliated

companies. There are numerous examples of this in the Commission’s rules:

In OAC 4901:1-20-16(A), the Commission adapted a rule “so a
competitive advantage is not gained solely because of corporate
affiliation. This rule should create competitive equality, preventing unfair
competitive advantage and prohibiting the abuse of market power.”

In OAC 4901:1-20-16(D), the Commission’s rule prohibits “cross-
subsidies between an electric utility and its affiliates....”

In OAC 4901:1-20-16(G)(1)(c), the Commission’s rule reqguires that
“Electric utilities and their affiliates that provide services to custoiners
within the electric utility's service territory shall function independentiy
of each other...."”

In OAC 4901:1-20-16(G)(4)(e). the Commission’s rule requires “The
electric utility shall not tie (nor allow an affiliate to tie) or otherwise
conditian the provision of the electric utility's regulated services,
discounts, rebates, fee waivers, or any other waivers of the electric
utility's ordinary terms and conditions of service, iné!uding but nat
limited to tariff provisicons, to the taking of any goods and/or services
from the electric utility's affiliates.”

In OAC 4901:1-20-16(G)(4)(f), the Commission’s rule requires that “The
clectric utility; shall ensure effective competition in the provision of retail
electric service by aveiding anticompetitive subsidies flowing from a

noncompetitive retail electric service to a competitive retail electric

- 65 -
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service or to a product or service other than rétail electric service, and
vice versa.”

» In OAC 4901:1-20-16(G){4)(h), the Commission requires that
“Employees of the electric utility or persons representing the electric
utility shall not indicate a preference for an affitiated supplier.”

» In OAC 4901:1-20-16(G)X4)(j) , the Commission’s rule requires that
“Shared representatives or shared employees of the electric utility and
affiliated competitive supplier shall clearly disclose upon whose behalf

their representations to the public are being made.”

In addition to thesc requirements, the PUCQ Staff has the authority to examine
the records of the utility and its affiliates and they “may investigate such electric
wility and/or affiliate operations and the interrelationship of those operations.”
(QAC 4901:1-20-16(I)(1) and (2)). At the conclusion of my testimony I make a
recommendation with regard to these Commission rules and the side agreements

related to this case.

Q6l. DO YOU HAVE OTHER OBSERVATIONS REGARDING THE EFFECT
THAT THE DEALINGS BETWEEN PARTIES HAVE HAD ON THE
COMPETITIVE MARKET?

Aé6l. Yes. While investigating the side agreements, the OCC obtained copies of two

letter notifications attached to my testimony'™ fmm-q CG&E regarding

104 Attachment 24.



—_

10
1t
12
13
14
15
16
17
18
9
20
21

22

L3 0(]232

CONFIDENTIAL - Hixon Testimony Case Ne. 03-93-EL-ATA

‘5‘ of CRES provide# IR 2 the source of generation

service during the RSP period that extends through the end of 2008. (According
tc‘ submitted the second letter at the request of CG&E ta clarify
the first notice) Pursuant to the terms of the Stipulation, terms that were not
modified by either the September 2004 Order or any subsequent entry on
rchearing, a non-residential customer could avoid paying the RSC if the customer
“enter{ed] finto] a contract with a credit worthy [sic]) CRES provider to provide
firm generation service through December 31, 2008 and providing CG&E with
notification by a certain date that an alternative competitive retail electric supplier

would provide the scrvic-e to Duke Energy Ohio did not

provide such a notification for the entire period ending in December 2008, and

i taﬁv.ed during his deposition Iha-

does niot have a supplier past the end -

CG&E was in a dispute with a CRES provider in early 2005 regarding claims that
CG&E demanded customers to submit a long and intimidating agreement hefore
they were permitted to bypass the provider of last resort charges. A Commission
Entry, dated February 9, 2005, agreed that CG&E should be able to ask shopping
customers to sign an agreement, but rejected the needlessly long form that CG&E
required.'® The situation wi-otiﬁcations follows the overall
approach taken by CG&E in the Post-MDP Service Case: some benefits were

provided to Customer Parties in order to eliminate their opposition to CG&E’s

' Entry at 2 (February 9, 2005).
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post-MDP generation pricing proposals that permitted CG&E to raise prices without the

Q62

A62,

threat of competition. The Commission could take a significant step towards
eliminating the potential for problems of discrimination and anti-conpetitive

activities by making all generation-related charges bypassable.

C. REGULATORY PROBLEMS

IN EVALUATING DUKE ENERGY QHIO'S PROPOSED POST-MDP
GENERATION PRICING, WHAT REGULATORY CONCERNS SHOULD
THE COMMISSION CONSIDER THAT ARE RAISED BY THE SIDE

AGREEMENTS?

. The overall Post-MDP generation pricing plans proposed by Duke Energy in the

Post-MDP Service Case —- when thet effect of the side agreements is properly
considered - are discriminatory in favor of a relatively small number of large
users of electricity. Anti-discrimination and rate setting in a public process is a
major theme in the regulation of utilities. Upon the advice of counsel, an anti-
discrimination statute (R.C. 4905.35 and 4928.14(A)) reflects this theme in

Ohio’s regulation of generation pricing for electricity,'®

Aside from the effect on the competitive market of the reimbursements to

Customer Parties of portions of tariffed rates, some of the Option Agreements

1% To the extent that non-bypassable charges are classified as distribution-related, counse} advises me that
R.C. 4905.32 applies which prohibits the refund of charges, “directly or md:mctly The option payments

by CRS and payments by Cinergy Corp. coustitute indirect refunds.

-68-
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provide for reimbursement of a regulatory transition charge (“RTC”). As a matter
of faimess, the costs for which the RTC was designed to recover revenue for
CG&E associated with the legacy generation system are remnanis of the previous
regulatory regime in Ohio which should be bome by all customers, not just small
customers who do not have Option Agreements with a DE-Ohio affiliate. [have
been informed by counsel that the payment of RTC by all customers is also 2
legai requirement that stems from Chio's electric restructuring legislation.'” The
Duke-affiliated companies have tummed the RTC into a bypassable charge that is
no longer competitively neutral (i.e. it is bypassed only by certain customers with

side agreements).

D. EXCLUSION OF PARTIES AND CUSTOMER CLASSES

FROM NEGOTIATONS

WHAT CONCERNS ABOUT THE SIDE AGREEMENTS' RELATIONSHIP
TO THE PROCESS THAT LED TO THE STIPULATION SHOULD THE
COMMISSON CONSIDER IN EVALUATING DE- OHIO'S POST-MDP
GENERATION PRICING?

The negotiating pracess which led to the May 2004 Stipulation in the Post-MDP
Service Case was deficient, which resulted in a distorted presentation to the
Commission regarding the support for Duke Energy’s proposals. The

discrimination practiced by Duke Energy Ohio, in concert with its affiliated

1R ¢ 492837

-89 -
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companies, was directed in favor of large customers that had intervened
individually or as members of groups. The negotiations that took place to enlist
(1) the support of the May 2004 Stipulation (i.e. resulting in the Pre-PUCO Order
Agreements), (2) the support of the October 2004 Alternative Proposal in Duke
Energy’s Application for Rehearing (i.e. resutting in the Pre-Rehearing
Agreements), and (3) the support of Duke Energy Ohio’s and its affiliates’
operations under the plan approved by the Commission (including the Option
Agreements) were as unknown to the OCC at the time of the Post-MDP Service

Case as the side agreements themselves.

The statement on the record regarding separate negotiations at the time of the
hearing in the Post-MDP Service Case was made by Staff Witness Cahaan that
the “Staff encouraged the company to meet individually with cach of the parties

10 However, that statement

in the case to work out their individual problems.
was accompanied by an assurance from Staff Witness Cahaan that “[ajll parties to
the case were notified and were invited to participate in the settlement
discussions.™* The Commission apparently relied upon this representation,
stating in its September 29, 2004 Order that “Jt]here is no cvidence that all parties

were not invited to participate in settlement discussion. As a matter of fact,

testimony at the hearing indicates that all parties participated in negotiating

'™ Staff Exiibit 2 (Cahaan Supplemental Testimony filed May 24, 2004) at 1-2.

"1d.arl,
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sessions . . . ™% Contrary to this belief held by the Commission, the side
agreements in the May 2004 time frame show that a great deal of negotiation and
agreement was undertaken outside the view of the OCC and was not revealed in
testimony in this case. The large electricity users that supported the Stipulation
were favored by side agreements, distorting any negotiating process thal was
conducted in the apen. The open negotiating sessions could not involve serious
bargaining because the large electricity users had reached side agreements so that
they would not be subject to the many of the generation rate increases that were

publicly proposed by CG&E in its ERRSP.

The PUCO’s November 23, 2004 Entry on Rehearing also noted the support Duke
Energy Ohio’s Alternative Proposal from Cognis, Kroger, IEU, OHA, OEG,
PWC, and FES.'"! The reasons for this support shown by the large electricity
users is illuminated by revelation in the instant proceeding of the evidence of a
second major round of side agreements (i.e., the Pre-Rehearing Agreements)
Duke Energy Ohio and its affiliates tailored to Duke Energy Ohio’s Alternative
Proposal. Ascan be seen from my discussion of these Pre-Rehearing
Agreements, the second round of exclusionary negotiations was based in part
upon provisions in first side agreements to maintain the economic advantages

provided to these Customer Parties in the event the Commission exercised its

1% Order at 13 (September 29, 2004).

w Eniry or Rehearing at 59 {November 23, 2004},

e § I
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judgment and altered any of Duke Energy Ohio’s proposals contained in the May
2004 Stipulation. The second round of exclusionary negotiations substantially
held the Customer Parties to the May 2004 Stipulation and to their support for
CG&E’s Alternative Proposal. Two parties that supported the May 2004
Stipulation did not support the Altemative Proposal - Dominion Energy, the only
competitive provider of generation service to CG&E residential customers and
Green Mountain, who served residential customers elsewhere in Chio The OCC
was not invited to any open negotiating sessions during the period between the
PUCQ Order and the November Entry on Rehearing and serious opposition to
Duke Energy Ohio’s Alternative Proposal was avoided because the large
electricity users had reached side agreements so that they would not be subject to
the portions of the generation price increases publicly proposed by Duke Energy

Ohio in that Alternative Proposal.

The CG&E-affiliated companies followed the terms of the “second round” (i.e.
Pre-Rehearing Agreements) agreements withff eI but entered into
new individual customer Option Agreements with members of JEU, OEG, and the
Hospitals. The Option Agreements with the large electricity users that are
members of these groups were again based upon maintaining the discriminatory
side agreements that favored these customers by not subjecting them to the
generation price increases proposed publicly by CG&E. “Whistle blower”
statements by John Deeds — formerly an employee of a DE-Ohio affiliated

company who performed functions for CRS and who has characterized the CRS

-72-
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option agreements as “sham transactions” in a wrongfu! terminatioi action in
federal court - alerted the OCC to the existence of additional side agreements that
maintained support by large electricity users of CG&E's post-MDP generation
pricing to whiph they are not entirely subject. The OCC and other parties were
excluded from discussions that resulted from CG&E’s efforts to support it Post-
MDP generation pricing proposals. CG&E never faced the public test of its

proposals that should exist in proceedings before the Commission.

CONCLUSION

WHAT DO YOU RECOMMEND AS THE RESULT OF YOUR
EXAMINATION AND ANALYSIS REGARDING THIS CASE?

I recommend the prohibition of the discriminatory treatment and anticompetitive
activities that accompanied Duke Energy Ohio’s RSP proposals, as adopted and
madified by the Commisston. The Commission should make all generation-
related charges bypassable to remove the incentive that has driven the
discriminatory treatment of customers and encourage the development of the
competitive market. With respect to RTC charges, since all customers are to pay
their fair share of regulatory transition costs, I recommend the prohibition of any

reimbursements for RTC charges.

I also recommend the Commission require its Staff (or an auditor hired by the Staff

at DE-Ohio’s expense) to promptly investigate the interrelationships between DE-

-73-
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Ohio and its affiliates, including activities related to the side agreements in this
case, as provided for in OAC 4901:1-20-16(I)(1) and (2). Earlier in my testimony |
listed some of the requirements of the PUCQO’s cm'ﬁoratc separation rules (among
other requirements}) that should be at least part of the subject of the investigati;m.
Part of Staff’s investigation should be a review and audit of the transactions among
DE-Ohio affiliates related to the side agreements in this case, to assure that DE-
Ohio’s customers who did not have side agreements have not had to pay, directly
or indirectly, for the reimbursements to the Customer Parties and have not had to
pay higher rates for costs DE-Ohio has sought to collect through its MBSSO, due
to such reimbursements. The results of this investigation should be presented to
the Commission in a hearing. Any needed madifications to the rate stabilization
plan, and o the operations of DE-Ohio and its affiliates, should be implemented by

the Commission.

Finally, the Commission should adopt a post-MDP generation pricing plan for
DE-Ohio based upon the recommendations of OCC witness consultant Neil

Talbot.
DOES THIS CONCLUDE YOUR TESTIMONY AT THIS TIME?

Yes. However, 1 reserve the right to incorporate new information that may

subsequently become available.
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Agreement

This agreement is between The Cinergy Retail Sales, LL.C (Cinergy),
and the hospitals shown on the attached agreement exhibit 1
incorporated by reference into this agreement (Hospitals), effective this
19th day of May 2004. It is the intent of the parties to this agreement to
bind Cinergy and the Hospitals to the terms and conditions saet forth
herein. The following is the entire agreement between Cinergy and the
Hospitals (parties); it may not be amended except by the written
agreement of the parties.

This agreement is binding on the parties rc:gardmg the subject
matter herein and both the terms and existence of the agreement are to
remain confidential among the parties and may bc released to non-
Parties only if ordered by a court or administratiﬁe agency of compctef:t
jurisdiction. If any issue related to the cunﬁdcntzahty of ﬂns agreemcnt
comes before a court or admm:stra!;vc agency of competent jurisdiction
the party before such court or adminjstrative agency shall use best
efforts to imm.c‘diately notify the other party. The parties shall dcfend the
confidentiality of this agreement. The pa.rt.les shall not c1rculatl: thc
ugreement, or disclose its cxistence, to any cmployee, agent, or assignct.;
of the party unless such employee, agent, or assignee has a need to kno-w
for the purpose of clfectuating the agreement. |

The pa;tics, for good consideration, agree to the following t::rms.

and condilions:
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Beginning January 1, 2005, and through December 31, 2008,,

Cinergy will offer to sell retail electric generation service to the
Hospitals for all their CG&E accounts at a firm power, all-in,

fizxed rate equal to the applicable tariff rate of The Cincinnati

Gas & Electric Company’s unbundied generation rate approved
by the Public Utilities Commission of Ohio (Commission) in case
no. 99-1658-EL-ETP less: the regulatory transition charge
approved in the same case less one {1) mil per kwh except that
Jewish Hospital and Children’s Hospital - shall purchase
competitive retail electric generation scrvice from Cinergy at a
rate equal to the real time pricing tariff rate and currently
effective service agreement they are receiving from The
Cincinnati Gas & Electric Company on December 31, 2004.
The retail electric generation offer indicated abowe will be an
option for Hospital accounts to accept anytirme priot to
12/31/08 and the term of such generation arrangement will be
designated by the Hospital accounts but will extend no longer
than 12/31/08.

Cinergy shall reimburse the Hospitals for any rate stabilization -

charge {a component of the provider of last resort charge} paid
to The Cincinnati Gas & Electric Company by the Hospitals
purchasing competitive retail electric generation service from
Cinergy pursuant to paragraph one (1) above. Cinergy shall
reimburse and rate stabilization charges actually paid quarterly
through the term of this agreement.

If, prior to December 31, 2008, the Hospitals add additional
load or accounts in The Cincinnati Gas & Electric Company’s
certified territory, such new load or accounts may receive the
options and benefits accruing from participation in this
agreement to the extent that such new load o©or accounts
represents new peak load of three (3) MW or less, except that
new load relative to dual feeds shall be subject to thre terms and
conditions set forth in paragraph six (6} of this agreeement.

Cinergy shall pay the Ohio Hospital Association $50,000.00
upon the issuance of a final appealable order of the Public
Utilitics Commission of Ohia satisfactory to Cinergy .

The Hospitals shall comply with the terms and condlitions of the
order of the Public Utilities Comnmissien of Ohio in <ase no. 03-
93-EL-ATA including the payment of regulators/ transition
charges and provider of last resort charges except as set forth
herein.
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Cinergy shall not amend the rates charged by The Cincinnati
Gas & Electric Company for dual feeds for load existing prior to
December 31, 2004, until at least December 31, 2008. The
Cincinnati Gas & Electric Company may amend its tariffs for
dual feed where there is a significant increase in load or for new
dual feed consumers pursuant to an application approved by
the Public Utilities Cormmission of Qhio.

Hospitals purchasing generation service pursuant to existing
tarifl load management riders as of December 31, 2004, may
confinue to purchase generation service pursuant to such load
management riders through 12731/ 08.

This agreement has no application to The Cincinnat Gas &
Electric Company’s transmission and distnbution rates as
approved by the Public Utilities Comumnission of Ohio.

The Hospitals shall cause the Ohio Hospital Association to
support a Stipulation filed by The Cincinnati Gas & Electric
Company and the Ohio Hospital Association, in case no. 03-93-
EL-ATA, and any rclated litigation.

This agreement terminates after Decemnber 31, 2008, or upon the
occurrence of any of the following:

The Public Utilides Commission of Obio, in case no. 03-93-EL~
ATA, fails to approve as part of the capped provider of last
resort charge, a fuel cost recovery mechanism such that The
Cincinnati Gas & Electric Company may recover fuel costs
equal to the average costs for fue] consumed at The Cincinnati
gas & Electric Company’s plants, and ecenomy purchase power
casts, for sales in The Cincinnati Gas & Electric Company’s
Certified Service Territory.

The Public Utilities Commission of Ohio, in Cas¢ No. 03-.93-EL-
ATA or a rclated case ncecssary to carry out the terms and
conditions of this agreement, fails to issue an order acceptable
to Cinergy.

Upon thirty (30) days written notice by either party upon the
issuance of an order by a court or regulatory bady of competent
jurisdiction that substantially prevents either party from
performing its obligations pursuant to this agreement.

l All netices, demands, and statements te be piven hercunder sLull be
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given in writing to the parties at the addresses appearing herein below
and will be effective upon actual receipt:

To the Hospitals:

Rick Sites, General Counsel

135 East Broad Street, 15% Floor

Columbus, Ohio 43215-3620

To Cincrgy:

Cinergy

James B. Gainer

139 East Fourth Street

' Cineinnati, OH 45202
or such other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACI] or wire transfer to the account
designated by the payee from time to time.

Cinergy and OHA shall defend, indemnify, and hold harmless the
non-breaching patty from any and all claims by third parties including
the government regarding the enforcement or breach of this agreement,
including but not limited to, property damages, environunental damages,
contract damages, fines, or penalties arising from or in connection with
the provision or acceptance of competitive retail electric service arising
from or in connection with the perferrnance of this agreerflent.

This agreement is for the exclusive benefit of the parties and may
not be assigned without the written consent of the non-assigning party.

This Letter Agreement shail be govermned by and construed in

accordance with the laws of the State of Ohio.

Entered into on this 19th day of May:
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On behalf of Cinergy On Behalf of the Hospi tals
Mt~ W
Paul A. Colbert, Senior Counsal Rick Siéa, Genexal Coungel

The Cincinnat Gas & Electric Company 155 East Broad Sit., 15% Floor

155 East Broad Street Columbus, Ohio 43215.3620
Columbus, Ohio 43215
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Agreement Exhibit One
Bethesda North
Children's
Deaconess
Drake Center
Good Samaritan

Health Alliance {Jewish, Christ, Fort Hamilton, and University of
Cincinnat ’
Hospital}

McCollough

Mercy Pairfield

Mercy Franciscan

Mercy Health Partners

Mercy Haspital Clermont

Mercy Mt. Airey

Metrcey Westernn Hills

Middletown Regional

Sclect Specialty Hospital

Shriners Bums Hospital Cincinnati

Summit Behavioral Healthcare

TriHealth .
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This Agreement is between Cinergy Retail Sales, LLC {F'_".inerg), and
AK Steel Corporation, Air Products & Chemicals, Inc, Ford Motor
Company, OGE Aircraft Engines, and The Proctor and <Gamble Co.
(Customers), effective this 19% day of May 2004. It is the intent of the
Partics to this Agreement to bind the Customers to the terms and
conditions set forth herein. .

This Agreement is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be released to non-Parties only if ordered by a court or administrative
agency of competent jurisdicion. If the issue of this Agreement’s
confidentiality: comes before a court or administrative agency of
competent jurisdiction the Party before such court or administrative
agency shall immediately notify i.];le other Party. The Parties shall defend
the confidentiality of this Agreement. The Parties shall not circulate the
Agreement, or its existence, to any employee, agent, or assignee of the
Party unless such employee, agent, or assignee has a need to know for
the purpose of effectuating the Agreement.

The Parties, for good consideration, agree to the following terms

and conditiorns:

1. The Customers may, individually and on an individual account
basis, select one of the following options for competitive retail
electric service no later than sixty (60) dirs after the Public
Utilities Comenission of Ohia's {Cammission) Order in Case No.
03-93-EL-ATA or December 1, 2004, whichever cornes {irst:
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a. Beginning Januesy 1, 2005 and ending December 31, 2008,

each Customer ecxcept eneral’ Electri@ may purchase
competitive retail electric generation service fromn Cinergy at
their current tariffed unbundled generation rate approved by
the Commission in case no. 99-1658-EL-ETP and also

known ss Big G, plus.ans amoun® equak tor the: quarterly -

adjusted fuel component of The Cincinnati Gas & Electric

Company’s price ta compate component of ity market-based ’

standard service offer approved by the Commission in case
noez 03-93-BL-ATA,; as such: rate: may~ be jodi

approved by the PUCOu It is agreed that for any Customer
who elects this option (a) and that clects to keep a
competitive retail electric service contract extending beyond
January I, 2005, but ending no later than December 31,
2005, Cinergy shall reimburse such Customer ons half the,
annually adjusted component of the POLR during 2008and
the Customer shall begin service under this option {a) no
later than January 1, 2006. Beginning January 1, 2005,
General Electric and P&G's Ivorydale and  Healthcare
Research Center facilitias may purchase through December
31, 2008 competitive retail electric service from Cinergy
pursuant to the terms and conditions of its existing Service
Agreement for Supply of Electric Energy with The Cincinnati
Gas & Electric Company adjusted quarterly {for fuel as noted
above. P&G's BDH and CBL for the Ivorydale and
Healthcare Research Center facilities, as those terms are
defined in their current RTP agreements, may be adjusted
annually, unless the parties agree otherwise. Cinergy shall
reimburse quarterly all Customers for actual Regulatory
Transition Charges, Rate Stabilization Charges, and the
annually adjusted component of the Provider of Last Resort
charges paid to The Cincinnati Gas & Electric Company.

The eflect of such reimbursement shall be that Customers

will pay the unbundled generation rate approved in Case No.
99-1658-EL-ETP plus quarterly fuel increases. Cinergy may
set off revenues collected for actual Regulatary Transition
Charges, Rate Stabilization Charges, and annually adjusted
component of the Pravider Of Last Resort charpges paid
against any outstanding balance owed to any Cinergy
company; or,

. Each Customer may accept The Cincinnad Gas & Electric

Company’s market-based standard service offer price,
including the price to compare and provider of last resort
charge, approved by the Commission in case no. 03-93-EL-

L AR AT
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ATA, but retain the right through December 31, 2008, to
switch to a competitive retail electric service pravider under
the terms and conditions of the Commission’s order. Upon
switching to a competitive retail electric service provider,
Cinergy shall reimburse each such Customer ene-half of the
annually adjusted component of the Provider of Last Resort
charges (such charges do not include the Rate Stabilization
Cherge component of the Provider of last Resort Charge)
thereafter paid to The Cincinnati Gas & Electric Company
through December 31, 2008. If a Customer is taking service
from a non-Cinergy affiliated competitive retail clectric
service provider on January 1, 2005, Cinergy shall
reimburse such Customer for one-half of the annually
adjusted component of the Provider of Last Resort charges
such charges do not include the Ratc Stabilization Charge
component of the Provider of last Resort Charge) until
December 31, 2005. If a Customer notifies Cinergy no later
than 60 days after the order is issued in Case No. 03-93-EL-
ATA or December 1, 2004 (whichever comes first) that it
intends to purchase generation from a competitive retail
electric service provider (including a Cinergy affiliated CRES)
for the period January 1, 2005 thru December 31, 2008
then: a) Cinergy shall reimburse the Customer for one-half of
the annually adjusted component of the Provider of Last
Resort charge for the period January 1, 2005 through
December 31, 2008; and b} this notice consttutes
Customer’s contract with a credit worthy CRES to provide
firn generation service for its full capacity, energy and
transmission requirements through December 31, 2008.
Cinergy may set off revenues collected for one half of the
annually adjusted component of the Provider Of Last Resort
charges to be reimbursed to the applicable Customers
against any outstanding balance owed to any Cinergy
affiliated company. Customers choosing this option may
swittch from a non-Cinergy affiliated competitive retail
electric service provider to Cinergy at the market rate
approved by the Commission in case no. 03-93-EL-ATA or
the market rate offered by Cinergy, whichever is higher.

2. If, prior to December 31, 2008, any of the Customers add
additional load or accounts in The Cincinnati Gas & Electric
Company's certified territory which exceeds a Customer’s
combined (all accounts) maximum demand as of January 1,
2003, such new load or accounts may receive the options and
benelits accruing from participation in this Agrecment to the

1COA1I4)

extent thot, for each Customer, such new load or accounts

wpMea
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cumulatively represents new peak load of three {3) MW or less;
any accounts representing new load beyond the foregoing limit
are not included under this Agreement.

Customers shall pay The Cincinnati Gas & Electric Company’s
transmission and distribution rates as appraoaved by the
Commission.

Cinergy will comply with all regulatory requirements necessary
to be certified as a competitive retail electric service provider to
offer competitive retail electric service to Customers as required
by paragraph one (1) of this Agreement.

In the Cincinnati Gas & Electric Company’s next distribution
base rate case that results in a change in the Customers’ rates,
CG&E will file a cost of service study reflecting actual cost of
service for all rate classes. The Cincinnati Gas & Electric
Company shall support the future distribution rider, proposed
as Rider CIR, allocated based upon distribution net plant.

The Customers shall cause the Ohio Energy Group to support a
Stipulation filed by The Cincinnati Gas & Electric Company and
the Ohio Energy Group in case no. 03-93-EL-ATA.

If a Customer had shopped for competitive generation and is
subject to a minimum stay with CG&E that extends beyond

January 1, 2005, then the minimum stay shall be waived and - -

the Customer may elect under Paragraph 1 for service to he
effective January 1, 2005.

Nothing in this Agreement modifies or limits any settlement
agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

The Parties agree to work in good faith to carry cut the intent of
Paragraph 1, including the development of CRES cantracts with
terms and conditions as similar as possible to the existing
unbundled tariffs. Cinergy will not require surety bonds,
deposits or other corporate guarantecs under Paragraph 1.

H an order in Case No. 03-93-EL-ATA is issued which is
acceptable to CG&E but which renders invalid or ineffective any
provision of this Agrcement to the cconomic detriment of the
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Customers, then Cinergy wiil provide the same economic value

to the impacted Customer(s) through some other mutually
acceptable process.

This Agreement terminates after December 31, 2008, or as follows:

A.

The Commission, in Case No. 03-93-EL-ATA, and ongoing fuel
cost recovery cases, fails to approve as part of the capped
Provider of Last Resort Charge, a fuel cost recovery mechanism
such that fuel costs equal the average embedded fuel costs for
all consumers in The Cincinnati Gas & Electric Company
service territory served by any Cinergy company.

The Comunission, in Case No. 03-93-EL-ATA ar a related case
necegsary to carry out the terms and conditions of this
Agreement, issues an order unacceptable to Cinergy.

A court or administrative agency of competent jurisdiction
issues an order depriving the Parties of the benefits of this
Agreement or otherwise voiding this Agreement.

Before termination of the Agrecement as provided in paragraphs A and

B above, the Parties agree to use best efforts to fulfill the intent of this

Agreement, by negotiating amendments to the Agreement that provide

the Parties with substantially the same economic benefit for substantially

the same consideration as contained in the original Agreement.

All notices, demands, and statements to be given hereunder shall be

given in writing to the Partics at the addresses appearing hercin below

and will be effective upon actual receipt:

To Custorners:

David F. Bochm, Esq. or

Michael L. Kurtz, Esq.

Bochm, Kurtz & Lowry

36 East Seventh Street, Suite 2110

Cincinnati, Ohic 45202

olLa 1y
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To Cinergy: TRASE SECRET

James B. Gainer

Cinergy Services, Inc.

139 East Fourth Street

Cincinnati, OH 45202
or such other address as is provided in writing by the recipienit from time
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time ta time. |

Cinergy and the Customers shall defend, indemnifyr, and hold
harmiess the non-breaching Party from any and all claivtms by third
Parties regarding the enforcement or breach of this Agreerment arising
from or in connection with the perfarrnance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may
not be assigned without the written consent of the non-assigriing Party. .

This Agrecment shall be governed by and construed ira accordance

with the laws of the State of Ohia.

Entered into on this 19th day of May:!

On behslf of Cinergy On Behalf of the Custormers
{ / Y -
i Jf i/ / ‘/‘

J A7 i 7 .
Paul A. Colbert, Senior Counsel David Boehm, Counsel
The Cincinnal Gas & Elrctric Company  Michacl L. Kurtz, Counsel
155 East Broad Street Borhm, Kurtz, & Lowty
Columbus, Ohic 43215 36 East Seventh Street

Suite 2110

Cincinnati, Ohio 45202

{moa154: 6
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CINERGY,

SERVICES

139 East Fourih Street
P.0. Box 960
Cincinnatl, OH 4520140960

April 4, 2005

Mr. David F. Boehm

Attorney for the Obhlo Energy Group
Bochm, Kuriz & Lowry

Attorneys at Law

36 East Seventh Street

Suite 1510

Cincinnat, OH 45202

Re: Calculation of RTP Qption Payments

Dear Dave:

As you negotiating the CRS aption agreements with OQEG
members it was agreed thal the terms and conditions of thelr
isting RVP wouid continue through December 31, 2008. Meore specifically withrespect 1o

was agreed that the CBL and BDH defined in the RTP would remaln in effect for the
entire term of the agreement provided their was no subslamtive increase in their load during
the term of the agreement, While both parties have and continue to agree 0 this handiing of
the RTP accounts, | am writing on beha#f of Cinergy Retal Sales with the pupose of
clarifying and gaining written confirmation of the agresmaent that was reached with respect
ta the cakcufation of the option payments to be made quadedy by Cinergy Retal Sales to
OEG members taking RTP service.

The Ohio Energy Group, on behalf of ils members and Cinergy Retail Sales, LLC (the

Parties), hefeby agree that unde 8 O ent dated Januap 1
Cinergy Retail Sales, LLC an

{Option Agreement), the amount refered in a5 “Big G" will be calcul
defined BDH and CBL for RTP Account
parlies aiso agree he fiders established in the CGAE rate stabifix plan, with

the exception of will be cakulated based upon aclual demand and energy
consumgplion rather than the BOH and CBL defined in any RTP Agreement.

Please confinrn your agreement 1o the ahove by signing and retuming the duplicate copy of
this letter.

David F. Bochm
Attorney for the Ohio Energy Graup
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Agreement

This agreement is between Cinergy Corp. (Cinergy), through its
agent Cinergy Retail Sales, LLC (CRS), and the [ndustrial Energy Users-
Ohia (IEU-QOhio) for the benefit of Marathon Ashland, Inc., and General
Motors, Inc., {Customers), effective this 28th day of May 2004. As to
General Motors, Inc., this agreement is effective only to General Motors,
Inc., West Chester Operation (GM). It is ghe intent of the parties to this
agreement to bind the Customers to the terms and conditions set forth
herein. The following is the entire agreement between CRS and IEU-Ohio
(Parties); it may not be amended except by the written agreefnent of thé
parties.

This agreement is binding on the Parties regarding the suﬁjcct
matter herein and is to remain confidential among the Parties and maf
be released to non-parties only if ordered by a court.or ﬁdmmisuaﬁve
agency of competent jurisdiction. If the issue of this agreement’s
confidentiality comes before a court or administrative ageﬁd .df
competent jurisdiction the party before such court or admjnisuaév;:
agency shall immediately notify the other party. The Parties shall defend
the confidentiality of this agreement. The Parties shall not circulate the
agreement, or its existence, to any employee, agent, or assignee of the
party unless such employee, agent, or assignee has a need to know for
the purpose ol effectuating the agreement. For purpases of this

paragraph, the term Parties includes the Custamers.

1C15520)
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The Parties, for good consideration, agree to the following terms

and conditions:

1.

Beginning January 1, 2005 or at such later time as may be
specified herein for any accounts of each Customer that may be
presently receiving competitive retail generation service from a
supplier not affiliated with Cinergy, CRS shall supply, on a full
requirements basis, and each Customer shall puarchase firm
competitive retail electric generation service from CRS or
another Cinergy affiliated competitive rctail clectric service
provider designated by CRS. Any accounts of each Customer
presently receiving competitive retail electric service from a non-
Cinergy affiliated competitive retail electric service provider shall
have the right to delay the start date of the abowve described
supply relationship with CRS to a date speciied by such
Customer provided that such declay docs not cause the supply
relationship with CRS to comrnence later than January 1, 2006.
The all requirements, firm, competitive retail gencration supply
provided by CRS to Customers shall be priced at the currently
effective unbundled generation price specified in thhe otherwise
applicable tariff schedule for standard offer service less an
amount equal to the applicable Regulatory Transition Charge
(RTC), the resulting specified price also known as “Little G™1.,
Compliant contracts to implement the above described service

relationship between Customers and CRS shall be executed as

soon as reagonably possible and shall terminate no later than
December 31, 2008. Cinergy shall reimburse Customers for
payments made to The Cincinnati Gas & Electric Company as
follows: (1) From January 1, 2005 through December 31, 20085,
any Customer purchasing competitive retail electric service from
a non-Cinergy affiliated competitive retail clectric service
provider shall maintain the shopping credit structure (payment
of Big G less the applicable shopping credit] approved by the
Commission in case no. 99-1658-EL-ETP and Cinergy shall
reimburse manthly such Customers for half of the arpount
billed to Customers as the component of the Provider of Last
Resort (POLR) charge paid to The Cincinneti Gas & Electric
Company; (2) from January 1, 2003 through December 31,
2005, Cinergy shall reimburse GM monthly the full amount:
billed to and paid by GM as the RTC componeny paid to The
Cincinnati Gas & Electric Company provided GM'is purchasing
competitive retail clectric service from a non-Cinergy affiliated

' The currently effective Lattle G rate shall mean the Little G rate in effect a3 of the date
thia agreement is signed.

(C15526,
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competitive retail electric service provider during suach calendar
year (3) beginning January 1, 2005, through December 31,
20035, for all Customers purchasing competitive retail electric
service from a Cinergy affiliated competitive retail electric
service provider, Cinergy shall reimburse monthly all such
Customers for the as billed and actual full amount of the RTC,.
the as billed and actual full amount of any Rate Stabilization
Charges, and half of the amount billed to Custorners as the
POLR component actaally paid to The Cincinnatli Gas 8 Electric
Company; (4) beginning January 1, 2006, for Customers
purchasing the above described competitive retail electric
service from a Cinergy affiliated competitive retail electric
service provider, Cinergy shall reimburse rnonthly all
Customers for the full arnount billed to and paid by Customers
as the RTC, the full amount billed to and paid by Customers as
Rate Stabilization Charges, and halff of the amowunt billed to
Customers as the POLR component actually paid to The
Cincinnat Gas & Electric Company.

2. If, prior to December 31, 2008, the Customers add additional
load or accounts in The Cincinnati Gas & Electric Compeany's
certified territory which exceeds the Customer's combined (all
accounts) maxiumum demand as of January 1, 2005, such new
load or accounts may receive the options and benefits accruing
from participation in this agreement to the extent that, for each
Customer, such new load or accounts cumulatively represents
new annual peak load of three (3) MW or less; any accounts
representing new load beyond the foregoing limit are not
included under this agreement,

3. Customers purchasing competitive retail electric service from a
non-Cinergy affiliated competitive retail electric service provider
shall be deemed te have provided, through this agreement, such
written notice as may be required prior to the end of such
purchase contract so that the Customers;may avoid any penalty
or additional charge that may arise absent such notice upon
returning to standard offer service provided. by The Cincinnati
Gas & Electric Company. '

3. Cinergy shall pay the Iandustrial Energy Users-Ohio
$100,000.00 as compensation for legal services, upon the
issuance of a final order of the Commission satisfactery to
Cincrgy.

1, Customers shall pay The Cincinnati Gas & Electric Company’s
otherwise applicable transmission and distribution rates as

15526 3
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approved by the Commission. Customers, or their appointed
representative, retain all rights to participate in Commission
and Federal Energy Regulatory Commission proceedings that
may affect the rates, terms, or conditions of distribution and
transmission service,

5. Nothing in this agreement shall affect the terms and conditions
agreed to by Industrial Energy Users-Ohio on behalf of General
Motors, and Cinergy, pursuant to the agreement dated May 8,
2000 related to the settlement of certain issues in PUCQO Case
No. 99-1658-EL-ETP.

6.  Cinergy will comply with all regulatory requirements necessary
to create an affiliated competitive retail electric service provider
to supply competitive retail electric service to Customers as
required by paragraph one (1) of this agreement.

7, The Industrial Energy Users-Ohio shall support a Stipulation
filed by The Cincinnati Gas & Electric Company and the [EU-
Ohio in Case No. 03-93-EL-ATA subject to such reservation as
1EU-Ohio has communicated to Cinergy.
This agreement terminates after Decembcr.él, 2008, or as follows:

A. The Commission, in Case No. 03-93-EL-ATA, fails to issuec a
final order acceptable to Cinergy.

B. A court or administrative agency of competent jurisdiction
issues an order depriving the parties of the benefits of this
agreement or otherwise voiding this agreement.

C.  Each Customer may individually terminate this agreement in its
entirety, including its contract with the CRS, upon twelve {12)
months written notice to CRS provided. that such termination

shall be effective for all Customer accounts and for this entire
agreement.

Before termination of the agreement as provided in paragraphs A and
B above, the parties agree 1o use best efforts to fulfill the intent of this
agrecement, by negotiating amendments to the agreement that provide the
parties with substantially the same econormic benefit for substantially the

same consideration as contained in the original agreement.

WG q
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All notices, demands, and statements to be given hereurader shall be

given in writing to the parties at the addresses appearing herein below
and will be effective upon actual receipt:
To Customers:

Samucl C. Randazzo, Esq.
MeNees, Wallace & Nurick

21 East State Street, 17t Floor
Cojumbus, Ghia 43215

{614) 469-8000

To Cinergy:

Cinergy

James B. Gainer

139 East Fourth Sireet
Cincinnati, OH 45202

or such ather address as is provided in writing by the recipiennt from time

to time. Paymcpts shall be made by ACH or wire transfer to the account

designated by the payee from tirne to time.

Cinergy and the Customers shall defend, indemnify, and hold
harmless the non-breaching party fram any and all claimns by third
parties including the government regarding the enforcement or breach of
this agreement, including but not limited to, property damages,
environmental damages, contract damages, fines, or penaltics ansing
from or in cannection with the provision or acceptance of competitive
retail electric service arising from or in conncctidn ‘wir_h the performance
of this agreement.

‘This agrecment is !or the exclusive benefit of the Partiees und shall

apply o successors and assigns of the afleccted Customers as well as

|5}
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Cinergy provided, as to the Customers, they continue to display
substantially similar load and usage characteristics as those that
presently exist. The Parties shall not assign their rights or obligations
under this agreement without the written consent of the non-assigning
party and such written consent shall not be unreasonably withheld.

This agreement shall be governed by and censtrued in accordance
with the laws of the State of Ohio. |

Entered into on this 28th day of May:

On behalf of Cinergy On Behalf of the Customers

LUt e

Paul A. Colbert, Senior Counsel amuel C, Randa/zao Esq.
The Cincinnati Gas & Electric Company McNees, Wallace 85 Nurick
155 East Broad Street 21 Fast State Street
Columbus, Ohic 43215 17t Floor
' Columbus, Ohio 43215

|C15520 &
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Agreement

This agreement is between Cinergy Corp. (Cinergy}, and the Cognis
Inc. {Cognis), effective this 7th day of June 2004. It is the intent of the
parties to this agreement to bind Cinergy and Cognis to the terms snd
conditions set forth herein. The following is the enti:ré agreement
between Cinergy and Cognis {parties); it may not bc amended except by |
the written agreement of the parties,

This agreement is binding on the partics regarding the subject
matter herein and both the terms and existence of the agreement are to
remain confidential among the partice and may be released to non-
parties only if ordered by a court or administrative agency of competent

t jurisdicton. If any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent jurisdiction
the party before such court or. edministrative agency shall use best
efforts to ifnmediately notify the other party. The parties shall defend the
confidentiality of this agreement, The parties shell not circulate the
agreement, or disclose its existence, to any employee, agent, or assignec
af the party uniess such employee, agent, or assignee has a need o know
lor the purpose of effectuating the agrccrncht.

The partes, for good consideration, agree to the following terms
and copditions:

1. Cognis shall, through December 31, 2008, purchase ijts full

requirements generation service pursuant to its current tariff
and pursuant to the Electric Reliability and Rate Stabilization

T WA AR T PATTTREY S acs s TP ORTO VYR TR ey T *n ET D
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Plan approved by the Public Utilities Commission of Qhio
{Commission).

Cinergv shall reimburse Cognis for the first 4% of the annually
adjusted component of Provider of Last Resort Charges actually
pald by Cognis during the calendar year 2005; the first 8%
actually paid in 2006; the first 12% actually paid in 2007, and
the first 16% actually paid in 2008.

2. If; prior to December 31, 2008, Cognis adds additional load or
accounts in The Cincinnati Gas & Electric Company’s certified
territory which exceeds Cognis's combined (all accounts)
maximum demand as of January 1, 2005, such new load or
accounts may receive the options and bencfits accruing from
Participation in this agreement to the extent that such new load
or accounts cumulatively represents new pecak load of onc (1)
MW or less; any accounts representing new load beyond the
foregoing limit are not included under this agreement.

s

4.  This agreement has no application to The Cincinneti Gas &
Electric Company’'s transmission and distribution rates as
approved by the Commaission.

S. Cognig shall support a Stipulation filed by The Cincinnati Gas
& Electric Company and Cognis, in Case No, 03-93-EL-ATA,
and any reiated lidgation.

This agreement terminates after December 31, 2008, or upon the
occurrence of any of the following:

A.  The Public Utilities Commission of Ohio, in Case No. 03-93-EL-
ATA, or any subsequent fuel cost recovery case, fails to approve
as part of the capped provider of last resort charge, a fucl cost
recovery mechanism such that The Cincinnati Gas & Electric
Company may recover fuel costs equal to the average rosts for
fuel consumed at The Cincinnati gas & Electric Company’s
plants, and cconomy purchase pawer costs, for sales in The
Cincinnati gas & Electric Company’s Certified Service Territory.

8. The Public Utilities Commission of Ohio, in case na. 03-33-EL-
ATA, fails to issue an crder acceptabie to Cinergy.

C.  Upon thirty (30) days written notice by either party upon the
issuance of an order by a court or regulatary body of competent
jurisdiction that substantially prevents either party from
performing its obligations pursuant to this agreement.

RO N
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D, Cognis may terminate this agreement, in its entirety, upon
twelve (12} months written notice to Cinergy that Cognis will
purchase less than its full requirements generation service from
CG&E or other Cinergy affiliate, Subject to the notice
requirernent of this provision, nothing in this agreement
prohibits Cognis from terminating this egreement and
constructing and urilizing co-generation facilities or switching
generation suppliers.

All notices, dernands, and statements ta be given hercunder shall be
given in writing to the parties at the addresscs appcaring herein below
and will be effective upon actual receipt:

To Cognis:

Mr. Steve Kennedy

Cognis Corp.

S051 Estercreck Drive

Cincinnati, Ohio 45232-1446

To Cinergy:

Cinergy

James B, Gainer

139 East Fourth Street

Cincinnat, OH 45202
or such other address as is provided in writing by the recipient from time
to dme. Payments shall be made by ACH or wire transfer to the account
designated by the payec from time to time.

Cinergy and Cognis shall defend, indemnify, and held harmless the
nan-breaching party from any and all claims by third parties including
Lne governrnent regarding tae enforcement or breach of this agreement,

including but not limited to, property damages, environmental damages,

contract damages, fines, or penaltcs arising frem or i cotilection with

[Crn“ hrA .
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the provision or acceptance of competitive retail electric service arising
from or in connection w:th the performance of this agreement,

This agreement is for the exclusive benefit of the Partie:s and shall
apply to successors and assigns of Cognis as well as Cinergy provided, as
to Cognis, that it continues to display substantially similar load and
usage characteristics as those that presently cxist. The Parties shall not
assign their rights or obligations under this agrcement wvithout the
written mﬁscnt of the non-assigning party and such written consent

shall not be unreasonably withheid.

This Letter Agreement shall be governed by and construed in
‘ accordance with the laws of the State of Ohio.

Entered into on this 7th day of June:

On behalf of Cinergy On Behalf of Cognis

- ; ; = AP
Paul A. Colbert, Senior Counsel Mr, Steve Kennedy
The Cincinnati Gas & Electric Company Cognis Corp.
155 East Broad Street 5051 Estercreek Drive
Columbus, Ohio 43215 Cincinnati, Ohio $5232-1446
104199 4

t1aih ST IWMAN TAWTMTS aeies 1?7 »10 VWA 41 AAT tAEPSL 0


file:///mder

BEH ATTACHMENT 6

FRAES Yok CONFIDENTLAL
AL e LA

CONFIDENTIAL PROPRIETARY
TRADE SECRET

Agreement

WHEREAS, on December 14, 2000 a Confirmation Letter
Agreement for a transaction under the Cinergy Operating Companies
market-based power sales tariflf was entered into between New Energy,
inc. and the Cinergy Operating Companies to supply firm energy to fulfill
the retail power requirements of certain of the grocery stores, offices and
related facilities of The Kroger Co. located in the service territory of The
Cincinnati Gas & Electric Company (Grocery Store Sale);

WHEREAS, on December 14. 2000, a Performance Assurance
Agreement was entered into between The Kroger Co., New Energy inc.
and Cinergy Serviees, lnc, .whercby certain performance assurances were
provided by The Kroger Co. and New Energy to Cinergy Services, Inc;

WHEREAS, on July 31, 2001, a Confirmation Letter Agreement for
a transaction under the Cinergy Operating Compaqies mariet-based
power sales tarifl was entered into between AES New Energy and the
Cinergy Operating Companies to supply firm energy to fulfill the retail
power requirements of the Kroger Co. State Street Plant (State Street
Sale};

WHEREAS, the Performance Assurance Agreement was amended
effective July 31, 2001;

WHEREAS, the competitive retail electric market in Ohilo has not

~ .
developed as envisioned when the Electric Transition Pan of The
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Cincinnati Gas & Electric Company (“CG&E”} in Case No. 99-1658-EL-
ETP was approved by the PUCO;

WHEREAS, on January 26, 2004, CG&E filed an Electric
Reliability and Rate Stabilization Plan at the request of the Commission
in order to further the transition to a competitive market;

WHEREAS, the power sales agreements by the Cinergy Operating
Companies for ultimate sale to The Kroger Co. provided lor firm power,
and to permit Kroger to be fairly charged for resesve margin and other
costs associated with the provision of cémpetitive retail electric service as
contained in the proposed Electric Reliability and Rate Stabilization Plan,
and for other consideration, this new Agreement has been entered into.

This Agreement is between Cinergy Retail éa]cs, LLC (“Cinergy™},
and The Kroger, Co. {"Kroger’)}, ellective this Zzh day of July. 2004. It is
the intent of the Parties to this Agreement to bind Cinergy and Kroger to
the terms and conditions sct forth herein. The following Agreement may
not be amended except by the written Agreement of ﬁhc Parties.

This Agreement is binding on the Parties regarding the subject
matter herein and is ta remain confidential among the Parties and may
be released to non-Parties only if ordered by a court or adminisuaﬁvc
agency of competent jurisdiction. If the issue of this Agreement’s
confidentiality comes before a court or administrative agency of

competent jurisdiction the Party before such court or administrative

agency shall irmmediately notify the other Party. The Parties shall defend

' 2T B E=T %11
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the confidentiality of this Agreement. The Parties shall not cireujate the

Agrecment, or its existence, to any emplayee, agent, or assignee of the

Party unless such employee, agent, or assignee has a need to know for

the purpose of effectuating the Agreement.

The Parties, for good consideration, agree to the following terms

and conditions:

1.

Effective January 1, 2005, and ending December 31, 2005,
Kroger shall continue to purchase competitive retail electric
service from New Energy, its non-Cinergy affiliated competitive
retail clectric service provider, under both the Grrocery Store

Sale and the State Street Sale. During 2005, Kroger shall pay

monthly the annually adjusted portion of the provider of last
resort charge approved by the Public Utilities Commission of
Qhio’s in Case No. 03-93-EL-ATA and Cinergy or any affiliate
thereof shall reimburse Kroger quarterly for half of the amount
actually paid. Kroger shall comply with all other requircments
of the Public Utiliies Commission of Ohio’s order in Case No.
03-93-EL-ATA. Cinergy or any affiliate thereof may set off
revenues collected for the annually adjusted component of the
Provider of Last Resort Charges paid, against any outstanding
balance owed to any Cinergy company

Beginning January 1, 2006, through December 31, 2007,
Cinergy or any affiliate therecof shall continue to be the
whalesale power supplier to Kroger's retail electric service
provider by exercising Extension | and Extension 2 under the
Grocery Store Sale. It is anticipated that New Energy will
continue to be Kroger's retail electric service provider during
2006-2007; however, if New Energy clects not to provide such
service then Kroger may choose a different retail electric service
provider, including & Cinergy affiliate, and wholesale firm power
will be provided by Cinergy at the same price, terms and
conditions as set forth in Extension 1 and Extension 2. If a
Cinergy affiliate is chosen as Kroger’s CRES, thenn the Cinergy
CRES will provide generation at retail at the prices set forth in
Extension 1 and Extension 2, plus transmission casts. Kroger
shall pay to The Cincinnati Gas & Electric Company the
annually adjusted component of Provider of Last Re sort Charge,
(but not the Rate Stabilization Charge component of the POLRY),
and the Regulatory Transition Charge appraved by the Public
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Utilities Commission of Ohio in Case No. 99-16S58-EL-ETP.
Cinergy or any afliliatc thercof shall reimburse Kroger quarterly
for half of the annually adjusted component of the Provider of
Last Resort Charge actually paid to The Cincinmiati Gas &
Electric Company. Cinergy or any affiliate therecol xnay set off
revenues collected for the annually adjusted component of the
Provider of Last Resort Charges paid, against any outstanding
balance owed to any Cinergy company. With respect to the
State Street Plant the following is agreed upon for the period
January 1, 2006 through December 31, 2007: No later than 60
days after an order is issued in Case No. 03-93-EL-ATA or
December 31, 2004 (whichever comes first) the State Street
Plant must elect: a} to take service under the same terms and
conditions as the grocery stores described above; oxr bj to take
service under the terms of the Rate Stabilization Plan approved
by the Commission in Case No. 03-93-EL-ATA, except that one
half of the annually adjusted component of the Provider of Last
Resort Charge will be reimbursed monthly.

Effective January 1, 2008, Kroger may purchase for both its
grocery stores and State Street Plant competitive retail electric
service from any competitive retail electric service provider,
including Cinergy, at the market rate quoted by such providers.

Kroger shall provide Cinergy a right of first refusal to provide

competitive retail electric service at the market rate offered by
the competitive retail electric service provider selected by Kroger
who has provided Kroger with a bone fide and verifiable service

" offer. Kroger shall pay to The Cincinnati Gas & Electric

Company the annually adjusted component of the Provider of
Last Resort Charge (but not the Rate Stabilization Charge
component of the POLR), and the Regulatory Transition Charge
approved by the Public Utilities Commission of Ohio in Case No.
99-1658-EL-ETP. For calendar year 2008, Cinetrgy or any
affiliate thereof shall reimburse Kroger quarterly for hall of the
annually adjusted component of the Provider of Laat Resort
Charge actually paid to The Cincinnati Gas & Electric
Company. Cinergy or any affiliate thereof may set Off revenues
collected for the annually adjusted component of the Provider of
Last Resort Charges paid, against any outstanding balance
owed to any Cinergy company.

The Cinergy Operating Companies shall exercise their Extension
I and Extension 2 options under the December 14, 2000
Confirmnation [etter Agreement to sell generation supply to New
Energy Inc. in 2006 and 2007 for resale to Kroger.

’—h
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I, prior to December 31, 2008, Kroger adds additional load or
accounts in The Cincinnati Gas & Electric Company’s certified
tertitory which exceeds Kroger's combined (all accounts)
maximum demand as of January 1, 2005, such new load or
accounts may receive the options and benefits accruing from
participation in this Agreement to the exient that such new load
or accounts cumulatively represents new peak load of three (3)
MW or less; any accounts representing new load beyond the
foregoing limit are not included under this Agreement.

Kroger shall pay The Cincinnati Gas & Electric Company’s
transmission and distribution rates as approved by the Public
Utilities Commission of Ohio.

Cinergy or any affiliate thereof will comply with all regulatory
requircments necessary to create an affiliated competditive retail
electric service provider to offer competitive retail electric service
to Kroger as contemplated by this Agreement.

Kroger shall support the May 19, 2004 Stipulation and
Recornmendation by The Cincinnati Gas & Electric Company
and Kroger in case no. 03-93-EL-ATA.

For the grocery stores and related facilities, this Agreemenit
constitutes Kroger's contract with a creditworthy CRES to
provide firm generation service for its full capacity, energy and
transmission requirements through December 31, 2008 and
satisfies the requirements of the Stipulation and
Recommendation in Case No. 03-93-EL-ATA that the first 25%
of eligible load by consumer rate class to switch to a CRES shall
not pay the Rate Stabilization Charge. For the State Street
Plant, this Agreement also constitutes Kroger's contract with a
creditworthy CRES to provide firm generation service for its full
capacity, energy and transmission requirements through
December 31, 2008 thus making the Rate Stabilization charge
by-passable; provided that the State Street Plant elects to take
service under the same terms and conditions as the grocery

stores as set forth in Paragraph 2.

Nothing in this Agreement modifies or limits any settlement
agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

If an order in Case No. 03-93-EL-ATA is issued which is

acceptable to CG&E but which renders invalid or ineffective any
provision of this Agreement to the economic detriment of

| TS
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Kroger, then Cinergy will provide the same economic value to
Kroger through some other mutually acceptlable process,

This Agreement terminates after December 31, 2008, or as follows;

A The Public Utilities Commission of Ohie, in Case No. 03-93-EL-
ATA, and ongoing fuel cost recovery cases, fails to approve as
part of the capped Provider of Last Resort Charge, a fuel cost
récovery mechanism such that fuel costs equal the average
cmbedded fuel costs for all cansumers in The Cincinnati Gas &
Electric Company service territory served by any Cinergy
company.

B. The Public Utilities Commission of Ohio, in Case No. 03-93-EL-
ATA or a related case necessary to carry out the terms and
conditions of this Agreement, issucs an order unacceptable to
Cinergy.

C. A court or administrative agency of competenl jurisdiction
issues and order depriving the Partiegs of the benefits of this
Agreement or otherwise volding this Agreement.

Before termination of the Agreement as provided by paragraph A and

B above, the Parties agree to use best efforts to fulfill the intent of this
Agreement, by negotiating amendments to the Agreement that provide
the Parties with substantially the same economic benelit for substantially
the same consideration as were contained in the original Agreement.

All notices, demands, and statements to be given hereunder shall be

given in writing to the Parties at the addresses appearing herein below
and will te effective upon actual receipt:

To Customers:

The Kroger Ca.

Denis George

1014 Vine Strecet
Cincinnati, Ohio 45202-1100

G L) £
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To Cinergy:

Cinergy

James B, Gainer

139 East Fourth Street

Cincinnati, OH 45202
or such other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and Kroger shall defend, indémniﬁr. and hold harmiess the

non-breaching Party from any and all claims by third Parties regarding

the enforcement or breach of this Agreement, arising from or in

cannection with the performance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may
not be assigned without the written consent of the non-assigning Party.

This Agreement shall be governed by and construed in accordance
with the laws of the State of Ohio.

Entered into on this 714 day of July:

On behalf of Cinergy On Behalf of The Kroger Co.
Paul A Colbert, Senior Counsel Michael L. Kurtz, Counsel
The Cincinnati Gas & Electric Company Boehm, Kurtz, & Lowry

155 East Broad Street 36 East Seventh Street
Cabuabus, O hio 43215 Suate 1510

Cincinnat, Qhio 43202

€04 194 | -
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Documents attached, labeled RPS, are those documents that are not protected by attorney

client privilege. Attorney client privileged documents are not provided.

Please provide copies of all documents for the period begiluﬁng January 1, 2003 onward,
(see definition of “documents™ above, which includes e-mails) transmitted by DE-Ohio
or its affiliates to, or received from, OHA hat contain references to the RTC, FPP, RSC,

AAC, IMF, SRT charges or the Insufficient Return Notice Fee.
Please see documents attached labeled RP6.

Respectfully submitted on behalf of
OHIO HOSPITAL ASSQCIATION

Richard L. Sites
General Counsel

155 East Broad Street, 15™ Floor
Columbus, OH 43215

Sally W. Bloomfield
Thomas J. O’Brien
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215-4291
(614) 227.2368; 227-2335




C"”Rick Sites
From: Kubacid, Jozeph [Pabackifieal.com]
Sent: Wednresday, May 05,2004 5:56 PM
Ta: Jarneg Galher (E—m‘aﬂ) Paul Calbert (E-mail)
Ce: Rick Siteg
Subject: OHA CGAE Setterment Terms — Confidential
Importance: High

SETTLEM

IRMS 55 Oddoc (2.
» Jim and Paul,

Rick and I would like te thank you fm- cooperatung ‘in our settlement discussions and
together develbpang a proposal that the OHA members were able to providé theiy cofigsent.
Attached ia our proposed coasclidation of sattlegent terms which we bélisve ars agrseable
to both OHA and CGXE. Note that oumber 5 was added this afterncon at the behest of one of
ol members but it will not be a deal breasker. Rkick will not be availahle il hémorrow
afternoon, but pleasé call or email me tomorrow meming with yeour confirmmtion that these

terme will be acdeprable. Thanks again.

» Joe

»

>

» <<SETTLEMENT TERME S % 04.docs> .

>3

» Joseph Kubacki Jr., CEP, CEM . .
> 412-394-5603 ' o

;.ﬂns e-mail, including attachments, is intended only Ffor the persou{s) to vilrolﬂ the sender

intended to address this wmessage. It may contain information which is lego.ﬂ.lyypr:w:leged
wonfidential and exgupt Erom disclopure. IF you mre nbt the intended vecipiest, .youw are

‘hereby notified that any disclosure, copyiny distribution of, or use or actiem:dn reliance

on, this commnication is strietly prohibited and may be unlawful. If Ydu aite zor the
intended recipient of this mesaage snd kave regeived this e-mail in ex¥or, plezee potify
the sender immadiately or returm the e-mail and fully delete from your systewm the message,
aleny with any attachwents.



OHA/CG&E SETTLEMENT TERMS (5/5/04)

1. Bach OHA member and all their aceounts matutain their current peneration rate
through 12/31/08.

a. Cinergy affiliated CRES will offer to sell generation to all member
asocounts #t a firm powet, all-in, fixed mte o kWh;
except as indicated in section 1{d) below.

b. Cinergy Corp. will reimborse OHA members on a quarterly basis for any
Y -~ » b v

. A momies s oo

\ maintain their current RTP pricing
wigh 12/31/08.

2. The peneration offer indicated in 1(a) above will be an optien for GHA member
accounts to-accept at anyiime prior 1o 12/31/08 and the term of suck generation
-arrangernent will be designated by the member accounts but will extend ho longer
thiare 12/31/08.

3. OHA members pay the final PUCD aj:pmve-arge.

4. Thete will be.no new charges for dual feeds:for existing load, until at least
12/31/08, Significantincreases in metber load subject to charge for dial feeds
pratiant 10 a lertf guproved by the PUCO.

5. Bxisting lacff load tanaegemontriders will continue to be availible to member

6. COEEwill provide'a thanggément/adiministation fec to (HA, of $50,00D;

7. Thisoffer is conditioned upon the suppoit of the OHA fora Stipulaiionfilcd by
CGRE and OHA i CO&ES RSP cade aid an order by tie PUCO sceeptibieto
CGEE, ﬂfmh arder witlfd also-litelude foel cost recovery methanisti acceptalile
s CI5¢

8. 'Fh:s oﬁenseond?ﬁomdmiheﬁ]mgofaémpulanonm{h the PUCO with a
sufficient smber of signatory partics such that it may result in an ofder adoptinig
(hg Stipulation.
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ﬁﬂick Sites

From: Gainer, James [James.Gaiher@cihergy.com]
Sent: Thursday, May 06, 2004 8:08 A

To: Kubacki, Joseph: Rick Sités

Ce: Colbert, Paul; Ficke, Greg

Subject: RE: OHA CGAE Settiement Terrs -- Confidential
lmportance: High

rick apd Joe. I think that the settlement looks fine. I cannok, however, provide final
confirmation untJ.l I better understand the impact of your new item 5. I to not anticipate
that that will be a problem. I will get back to you by the end of the day. JBG

ekl Original Hepsage-----

From: Xubacki, Joséph [mailto:jkubacki@sel.com)
Sent: Wedoeeday, May @S, 2004 5:56 PM

To: Gaipgr; Jamgd; Colbmrt, Piul

Ce: Rivk sites (B-mmil)

Subject: OHA OULE Sertlement Terms -- Comfidential
Tmportance: Bigh

s Jint and PBaul,
Rick and T would ‘Like to thank you for cooperating in our settlemsnt disenssions and

together developing a proposal thak the OFA wmembers were able to provide their consent.
Atkached 1g ouf priposed consol idation of mettlement terms which we believe date agreeable
to both OBA and CHER. Fote that number 5 was added this afterncon at the behest of one of
our members byt i& will not be a deal bresker. Rick will aot be available until tomorrow
afrerncon; it please call or emaill we tombriow morning with your confifmation that thece
iterms will be accepteble. Thanks sgain.

o Joe
o

>  <«BETTLEMENT TEEME 5 5 04.doco> .

v

LY

> Joseph kubacki Jr., CER, CEM
> 413-394-5503

This e-wail, including attachments, im invended only for the person(a) to whom the gender
intended to address this message. It way conbain informatiom which ig legally privileged,
confideptial and «hegiit from diselodire. IT yo0 dEe nob the intevded feclaiedt; yod Fve
hereby notified thak amy digelosure, topying discribucion of, or use or astion in reliasice
on, this communicatdem ig strickly probilited and way be unlawful, If you. ang. not the
intended recipient of this messags gid Neve régeived this e-mdil in errpr, pleass wotify
the sender lmmediately of teturn the. e-n@il xnd Tully delete from your syctem tie message,
along with any attachwmente.
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This agreement is between The Cinergy Retail Sales, LLC (Cinergy),
and the hospitals shown on the attached agrecment exhibit 1
incarporated by reference into this agrecment (Hospitals), effective this
28th day of October 2004. This Agreement replaces and supersedes the
terms and conditions of the Agreement dated May 19th 2004 bhetween
Hospitals and Cinergy. It is the intent of the parties to this agreement to
bind Cinergy and the Hospitals to the terms and conditions set forth
herein. The following is the entire agreement between Cinergy and the
Hospitals (pari:ies); it may not be amended except by the written
agreement of the parties.

This agreement is binding on the parties regarding the subject
matter herein and both the terms and existence of the agreement are to
remain corfidential among the parties and may be released w non-
parties only if ordered by a court or administrative agency of competent
jurisdic_tioﬁ. If any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent jurisdiction
the party before such court or administrative agency shall use best
cfforts 1o immediately notify the other party. The partics shall defend the
confidentiality of this agreement The pérties shall not c¢irculate the
agreement, or disclose its existence, tn any ernployee, agCnt, or assignoc
of the puly Uniess such empiovee, agent, or assigoee has & need o know

for tite purpose of cifectuating the agreement.

333
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The partics, for good consideration, agree to the following terms

and conditions:

I

(@O OT B

Beginning January 1, 2005, and through December 31, 2008,
Cinergy will offer to sell retail electric generation service to the
Hospitals for all their CG&E accounts at a firm power, all-in,
fixed rate equal to the applicable tanifl rate of The Cincinnau
Gas & Electric Company’s unbundled generation rate approved

v the Public Utilities Commission of Ohio {(Commission) in case

‘no. 99-1658-EL-ETP less the regulatory transition charge

approved in the same case less one (1} mil per kwh, except that
Jewish Hospital and Children's Hospital: shall purchase
competitive retail electric generation service irom Cinergy at a
rate equal to the real time pricing tarll rate and currently
effective service agreement they are receiving from The
Cincinnati Gas 8 Electric Company on December 31, 2004.
The retail electric generation offer indicated above will be an
option for Hospital accounts to accept anytime prnior to
December 31, 2008 and the term of such peneration
arrangement will be designated by the Hospital accounts but
will extend no longer than December 31, 2008. The generation
vate shall include a payment of amounts for emission
aliowances equal to the emission allowance cost CG&E is
permitted to recaver as part of its price to compare charge of the
market-based standard se¢rvice offer.

Cinergy shall reimburse the Hospitals for any rate stabilization
charge (a component of the provider of last resort charge)
actuaily paid to The Cincinnati Gas & Electric Company by the
Hospitals purchasing competitive retail electric generation
service {rom Cinergy pursuant to paragraph one (1) above.
Cinergy shall reimburse rate stabilization charges actually paid
guarterly through the term of this agreement. The Hospitais
shall pay the infrastructure maintenance fund and the system
reliability tracker. To the cxtent that hospitals actually pay the

‘infrastructure maintenance fund component of the Provider of

last resort Charge,. CG&E shall reunburse, consistent with the
reimnbursement schedule contained hercin, total tnfrastructure
maintenance fund payments in excess of 4% of little g. The
participating Hospitals will not pay the AAC {(annuaily adjustec
component] charges and any fuel addersfthat would apply to
full service rarill customers.

If, prior to December 31, 2008, the Hosprtals add additicnal
isad or accounts in The Cincinnatt Gas & Electric Company’s
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certified territory, such new load or accounts may receive the
options and benefits accruing from parricipation in this
agreement to the extent that such new load or accounts
represents new peak load of three {3) MW or less, except that
new load relative to dual (eeds shall be subject to the terms and
conditions set forth in paragraph six (6} of this agreement,

Cinergy shall pay the Ohio Hospital Association $50,000.00
upon the issuance of a final appealable order of the Public
Utilities Commission of Ohio satisfactory to Cinergy.

The Hospitals shall comply with the terms and conditions of the
arder of the Public Utilities Commission of Ohio in case no. 03-
93-EL-ATA including the payment of regulatory transition
charges and provider of last resort charges except as set forth
herein.

Cinergy shall not amend the rates charged by The Cincinnati
Gas & Electric Company for dual feeds for load extisting prior to
December 31, 2004, until at least December 31, 2008, The
Cincinnati Gas & Elcctric Company may amend its tari({s for
dual feed where there is & significant increase in load or for new
dual feed consumers pursuant to an application approved by
the Public Utilities Cornmission of Ohio.

Hospitals purchasing generation scrvice pursuarnt to existing
taritf load management riders as of December 31, 2004, may
continue to purchase generation service pursuart to such load
management riders through December 31, 2008,

This agreement has no application to The Cincinnati Gas &
Electric Company’s transmission and distribution rates as
approved by the Public Utilities Commission of Ohio, Hospitals
shall pay the applicable transmission and distribbution rates of
The Cincinnati Gas & Electric Company as approved by the
Comraission, and/or if applicable, shall pay to Cinergy Retail
Sales the applicable transmission charges  equal ¢ the
rransmission charges appreved by  the  Public Utilities
Cominission of Ohio for Cincinnati Gas & Electric Company.

The Hospuals shall cause the Chio Hospital Association to
suppuert an Application for Rehearing filed by The Cinchnnao
Gas & FElecipie Company and/<r toe Omo Hospiral dseecization
secking to restore the Stipulation, without modificanern, sigaed
Ly The Cincinnuti gas & EBlecuwic Company and e Olio
Haspital Assaciationn or seekine approval, withour medification

CONFIDENTIAL PROPRIETARY

3

[FRVIVIY)

3



[ TR

WEL 1d4:zg FAL Dr4 g2 {300

et R —— TR e . e War . %

— S AOERGY CURE Ly

280

CONFIDENTIAL PROPRIZTARY
TRADE SECRET

of the alternative proposal made by The Cincinnati gas &
Electric Company in its application for rehearing, in Case No.
03-93-EL-ATA, and any related litigation.

This agreement terminates after December 31, 2008, or upon the

cccurrence of any of the following:

A

C.

The Public Utilities Commission of Ohio, in case no. 03-93-EL-
ATA, fails to approve as part of the capped provider of last
resort charge, a fuel cost recovery mechanism such that The
Cincinnati Gas & FElectric Company may recover fuel costs
equal to the average costs for fuel consumed at The Cincinnati
gas & Electric Company’s plants, and economy purchase power
costs, for sales in The Cincinnati Gas & Electric Company’'s
Certified Service Territory.

The Public Utilities Commission of Qhio, in case ne. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy
such that it restores without modification the original
Stipulation signed by the Parties or adopis without modification
CG&E's alternative proposal made in its application for
reheanng. '

Upon thirty {30} days written notice by either party upen the
issuance of an order by a court or regulatory body of competent
jurisdiction that substantially prevents either party from
performing its obligations pursuant ta this agreement.

All notices, demands, and statements to be given hereunder shall be

given in writing to the partics at the addresses appearing herein below

and will be effective upon actual receipt:

To the Hospitals:

Rick Sites, General Counsel

155 Rast Broad Swreet, 150 Floar
Columbus, Ohio 43215-3620

To Cinergy:

Cinergy

James B, Gainer

129 East Fourth Stree:

Cincinnati, Gil 5202

NS O
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LR

or such other address as is provided in writing by the recipient from timme
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.
‘ Cinergy and OHA shall defend, indemnify, and hold harmiess the
| non-breaching party from any and all claims by third parties meuding
the government regarding the enforcement or breach of this agreement,
including but not limiled to, property damages, cnvimnmﬁntai damages,
r?-ontract damnages, lines, or penalties arising from or in connection with
the provision or acceptance of competitive retail electric service arising
from or in connection with the performance of this agreernent.
7 This agreement is for the exclusive benelit of the partes and may
(/ not be assigned without the written consent of the non-assigning parcy.
This Letter Agreement shall be governed by and construed in
accordance with the laws of the State of Ohio.
Entered into on this 8th day of November:

On behalf of Cinergy On Behalfl of the Hospitals

(I it {\7}25&;&3

FPaul A. Colbert, Senior Counsel Rick Sites, (reneraj Counisel
The Cincinnati Gas & Electric Company 1553 East Broad St., 15 Floer
15% East Broad Sueet Columbus, Ohio 43215-3620

Columbus, Ohio 43215

o
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' — Agreement

& This Agreement is between Cinergy Retail Sales, LLC (Cinergy}, and
AK Steel Corporation.,, Air Products & Chemicals, Inc., BP Products
North America, Ford Motor Company, GE Aircralt Engines, and The
Proctor and Gamble Co. {Customers), cflective this 22nd day of
November, 2004. This Agreement replaces and supersedes the terms
and conditions of the Agreement dated May 19, 2004, between
Customers and Cinergy (Parties). It is the intent of the Parties to this
Agreement to bind the Customers and Cinergy to the tems and

conditions set forth herein. |
This Agreement is binding on the Parties regarding the subject
r matter herein and is to remain confidential among the Partics and may
be released Lo non-Parties only if ordered by a court or administrative
agency of competent jurisdiction. If the issue of this Agreement’s
confidentiality comes before a court or administrative agemy of
competent jurisdiction the party before such court or administrative
agency shall immediately notify the other party. The Parties shall defend
the confidentiahity of this Agreement. The Partics shall not circulate the
Agreement, Or its exsilence, to any employee, agent, or assignee of the
party unless such employee, agent, or assignee has a need to know for

the purpose of effectuating the Agreement.

The Partics, for good consideration, agrec to the following terms

l and conditions:
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The Parties expect that the Provider of Last Resort (POLR)
charge of the Cincinnati Gas & Electric Co. {CG&E) will consist
of these components: 1) Rate Stabilization Charge {RSC); 2)
Annually Adjusted Component (AAC); 3) Infrastructure
Maintenance Fund (IMF}; and 4) System Reliability Tracker
{SRT).

The Customers may, individually and on an individual account
basis, select one of the following options for competitive retail
electric service no later than December 13, 2004.

Option A

A. Beginning no carlier than January 1, 2005, and ending
December 31, 2008, each Customer (except General Electric)
may purchase competitive retail clectric generation service from
a Cinergy affiliated certifed competitive retail electric service
{CRES) provider at their current tarffed unbundled generation
rate approved by the Commission in Case No. 99- 1658-EL-ETP
and also known as Big G, plus an amount equal to the
quarterly adjusted fuel component (which shall not include any
amount for emission allowances) of CG&E’s price to compare
component of its market-based standard service offer set forth
by the Commission in Case No. 03-93-EL-ATA. Cinergy shall
reimburse quarterly a)l Customers for all amounts actually paid

_to CG&E for the following items: 1} Regulatory Transition

Charges {RTC); 2] RSC; 3) AAC; and 4) SRT. From January 1,
2005 through December 31, 2008, Cinergy shall also reimburse
quarterly all Customers for any actual payment made t0 CG&E
of the IMF in excess of 4% of littdle g. The effect of such
reimbursement shall be that Customers will pay the unbundled
generation rate, Big G, plus quarterly fuel inicreases (not
including emission allowancesj plus the IMF up to 4% of little g.

For any Customer who elects this Option A and has a CRES
contract extending beyond January 1, 2005, but ending no later
than December 31, 2008, Cinergy shall reimburse such
Customer, during 2005 until the Customer begins service
under this Option A no later than January 1, 2006, for the
following 1tems: 1) one half of the SRT actually paid; 2} and one
haif of the AAC actually paid; and 3) any IMF charge in excess
of 4% of litde g actually paid.

- 321
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Beginning no carlier than January 1, 2005 and cnding
December 31, 2008, General Electric and P&G’s Ivorydale and
Healthcare Research Center facilities may purchase competitive
retail electric service from a Cinergy affiliated CRES pursuant to
the terms and conditions of their existing Service Agreements
for Supply of Electric Energy with CG&E adjusted gquarterly for
fuel (with no cost for emission allowances). Cinergy shall
reimburse quarterly General Electric and P&G for all amounts
actually paid to CG&E for: 1) RTC; 2) RSC; 3) AAC; and SRT.
Cinergy shall also reimburse quarterly General Electric and
P&G for all IMF payments made to CG&E in excess of 4% of
little p. P80G’s BDH and CBL for the lvorydale and Healthcare
Research Center [acilitics are defined in their current RTP
agreements and may be adjusted annually unless the parties
agree otherwise.

Under this Option A, Cinergy may set off revenues collected for
actual RTC, RSC, AAC, SRT, or IMF charges against any
outstanding balance owed to Cinergy or CG&E.; or,

Option B

B. Each Customer may accept CG&E’s market based standard
service offer price, inciuding the price to compare and POLR
charges approved by the Commission in Case No. O3-93-EL-ATA
and retain the right through December 31, 2008, to switch to a
CRES under the terrns and conditions of the Commission’s
Order. During any time between January 1, 2005, and
December 31, 2008, when it is purchasing from a CRES under
Option B, Cinergy shall reimburse quarterly each Customer
amounts actually paid to CG&E for the following items: 1) 50%
of RSC; 2) 50% of AAC; 3} 50% of SRT, and 4} any actual
payment made to CG&E of the IMF in excess of 4% of little g.
During January 1, 2005, through December 31, 2008,
Customers choosing Option B must pay io Cinergy quarterly
one hall of the emission allowance component of the fuel
component of the price to compare. Cincrgy may sct off
recvenues collected for actual RTC, RSC, AAC, SRT, or IMF
charges against any outstanding balance owed to Cinergy or
CG&E.

Under both Option A and Option B, this Agreement constitutes
Custorners’ contract with a credit worthy CRES to provide firm
generation  service  for  theie full  capacity, energy and
transmission requirements from January 1, 2005, through
December 31, 2008, and satisfies to the maximum extent

3
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possible the requirements of Case No, 03-93-EL-ATA that the
first 50% of eligible load by customer class to switch to a CRES
shall not pay the RSC and shall not pay the AAC.

If, prior to December 31, 2008, any of the Customers add
additional load or accounts in The Cincinnati Gas & Electric
Company's certified territory which exceeds a Customer’s
combined (all accounts) maximum demand as of January 1,
2005, such new load or accounts may receive the options and
benchts accruing from participation in this Agreement to the
extent that, for each Customer, such new load or accounts
cumulatively represents new peak load of three (3) MW or less;
any accounts representing new load beyond the foregoing himit
are notincluded under this Agreement.

This agreement has no application te The Cincinnati Gas &
Electric Company’s transmission and distribution rates as
approved by the Public Utilities Commission of Ohio.
Customers shall pay the applicable transmission and
distribution rates of The Cincinnati Gas & Electric Company as
approved by the Commission, and/or if applicable, shall pay to
Cinergy Retail Sales the applicable transmission charges equal
lo the transmission charges approved by the Public Utilities
Commission of Ohio for Cincinnati Gas & Electric Company.

Cinergy will comply with all regulatory requirements necessary
to be certified as a competitive retail electric service provider Lo
offer competitive retail electric service to Customers as required

by paragraph one (1) of this Agreement.

In the Cincinnati Gas & Electric Company’s next distribution
basec rate case that results in a change in the Customers’ rates,
CG&E will file a cost of service study reflecting actual cost of
service for all rate classes. Such filing shall include a rate
increase for rate TS of no more than $ 0.00, The Partics retain
all legal rights in The Cincinnati Gas & Electric Company's next
distribution base rate case, including but not imited to, rights
to litigate and scttle the case. The fling of the cost of service
dous not in any way constitule a guarantee regarding the
autcerne of the cuse. The Cinvinnad Gas & FElec tnie Company
shall support the future distoibation rider, proposed ws Rider
CIR. allocated bascd dpen distribation act prant

The Custanners shall cause the Ohio Fneray Groap to suppart
S ARpaeatea for Relweasing ed Ly The Clacinnies Gas G

Focotne Company and ) or ORG Seeking, reinstalerment et

G

o

)
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modification of the Stipulation signed by The Cincinnad Gas &
Electric Company and OEG or approval by the Commission
without modification of CG&E alternative proposal submitted in
its application for rehearing, in Case No. 03-93-EL-ATA, and

any reiated litigation.

If a Customer had shopped for competitive generation and is
subject to a minimum stay with CG&E that extends beyond
January 1, 2005, then the minimum stay shall be waived and
the Customer may elect under Paragraph 1 for service to be
effective during 2005,

Nothing in this Agreement modifies or limits any settlement
agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

The Parties agree to work in good faith to carry out the intent of
Paragraph 1, including the development of CRES contracts with
terms and conditions as similar as possible to the existing
unbundled tarffs. Cinergy will not require surety bonds,
depasits or other corporate guarantees under Paragraph 1.

[f an order in Case No. 03-93-EL-ATA is issued which is
acceptable to CG&E but which renders invalid or ineffective any
provision of this Agreement to the economic detriment of the
Customers, then Cinergy will provide the same economic value
to the impacted Customer(s} through some other mutually

acceptable process.

This Agreement terminates after December 31, 2008, or as jollows:

The Commission, in Case No. 03-93-EL-ATA, and ongeing fucl
cost recovery cases, fails to approve as. part of the capped
Provider of Last Resort Charge, a fuel cost recovery mechanism
such that fuel costs cqual the average embedded fucel costs for
all consumers in The Cincinnatt Gas & Electric Company
service territory served by any Cinergy company.

The Publlic Uulities Commission of Ohilo, in case no, 03-93-Ish.-
ATA, fiuls to issue an enlry on reheanng acceptable to Cinergy
ot chat it restores owithaout substantia! medificaaen he
oG Sapndanon sicned by Chie Pacties o addopts sataoaat

3
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Before termination of the Agreement as provided in paragraphs A and
B above, the Parties agree to use best efforts o fulfill the intent of this
Agreement, by negotiating amendments to the Agreement that provide
the Partics with substantially the same economic benefit for substantially
the same consideration as contained in the original Agreement.

All notices, demands, and statements to be given hereunder shall be

given in writing to the Parties at the addresses appearing herein below

287
CONFIDENTIAL PROPRIETARY
TRADE SECRET

substantial modification CG&E’s alternative proposal made in

its application for rchearing.

A court or administrative agency of competent jurisdiction
issues an order depriving the Parties of the benefits of this

Agreement or otherwise voiding this Agreement,

and will be cffective upon actual receipt:

or such other address as 1s provided in writing by the reciptent from time
tey e,
such us by check, ACH or wire transfer to the account dessgnated by the

i).’l\«'l_‘l;

To Customers:

Dawvid F. Boehm, Esq. or

Michael L. Kurtz, Esq.

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 2110
Cincinnati, Ohio 45202

To Cinergy:
James B. Gainer
Cinergy Services, Inc.

139 BEast Fourth Street
Cincinnati, OH 45202

{ron VHEDe: Lo 1L,

Poavients shall be made in a cominercialy practicable auanner

A

o



L RBS

CONFIDENTIAL PROPRIETARY
TRADE SECRET

Cinergy and the Customers shall defend, indemnify, and hold
harmless the non-breaching party {rom any and all claims by third
Parties regarding the enforcement or breach of this Agreement arising
from or in connection with the performance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may
not be assigned without the written consent of the non-assigning party.

This Agreement shail be governed by and construed in accordance
with the laws of the State of Ohio.

Entered into on this 22nd day of November:

On behalf of Cinergy On Behalf of the Customers

[ LA Dot 2 A~

Paul A. Colbert, Senior Counsel David Boehm, Counsel

The Cincinnati Gas & Electric Company  Michael L. Kurtz, Counsel

155 East Broad Street Boehm, Kurtz, & Lowry

Columbus, Ohio 43215 36 East Seventh Street
Suite 2110

Cincinnati, Qhio 45202
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This agreement is between Cinergy Corp. (Cinergy), through its
agent Cinergy Retail Sales, LLC (CRS), and the Industrial Energy Users-
Ohio {IEU-Ohio} for the benefit of Marathon Ashland, Inc., and General
Motors, Inc., (Customers), effective this 8th day of November 2004. This
Agreement replaces and supersedes the terms and conditions of the
Agreement dated May 28th 2004, between IEU-Ohio and Cinergy. As to
QGeneral Motors, Inc.; this agreement is effective only to General Motors,
Inc., West Chester Operation (GM). It is the intent of the pafties to this
agreement to bind the Customers to the terms and conditions set forth
herein. The followiﬁg is the entire agreement between CRS and IEU-Ohio
(Parties); it may not be amended except by the written agreement of the
parties.

This agreement is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be released to non-parties only if ordered by a court or administrative
agency of competent jurisdiction. If the issue of this agreement’s
confidentiality comes before a court or administrative ageney of
competent jurisdiction the party before such court or administrative
agency shall immediately notify the other party. The Parties shall defend
the confidentiality of this agreement. The Parties shall not circulate the
agreement, or its existence, 10 any employee, agent, or assignee of the

party unless such employee, agent, ar assignee has a need to know for

I€16910;)
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the purpose of effectuating the agreement. For purposes of this .
paragraph, the term Parties includes the Customers.

The Parties, for good consideration, agree to the following terms

and conditions:

1. Beginning January 1, 2005, or at such later tirme as may be
specified herein for any accounts of each Customer that may be
presently receiving competitive retail generation service from a
supplier not affiliated with Cinergy, CR3 shall supply, on a full
requirements basis, and each Customer shall purchase firm
competitive retajl electric generation service from CRS or
another Cinergy affiliated competitive retail electric service
provider designated by CRS. Any accounts of each Customer
presently receiving competitive retail electric service from a non-
Cinergy affiliated competitive retail electric service provider shall
have the right to delay the start date of the above described
supply relationship with CRS to a date specified by such
Customer provided that such delay does not canse the supply
relationship with CRS to commence later than January I, 2006.
The all requirements, firm, competitive retail generation supply .
provided by CRS to Customers shall be priced at the currently
effective unbundled generation price specified in the otherwise
applicable tariff schedule of The Cincinnati Gas & Electric
Company for standard offer service, less an amount equal to the
applicable Regulatory Transition Charge [RTC), the resulting
specified price also known as “Little G°'» Compliant contracts
to implement the above described service relationship between
Customers and CRS shall be executed as soon as reasonably
poassible and shall terminate no later than December 31, 2008.
Cinergy shall reimburse Cusatomers for actual payments made
to The Cincinnati Gas & Electric Company as follows: {1) From
January 1, 2005 through December 31, 2005, any Customer
purchasing competitive retail electric service from a non-
Cinergy affiliated competitive retail electric service provider shall
maintain the shopping credit structure {payment of Big G less
the applicable shopping credit} approved by the Commission in
case no, 99-1658-EL-ETP and Cinergy shall reimburse monthly
such Customers for the rate stabilization charge component,
and one half of the system reliability tracker component, of the
Provider of Last Resort (POLR} charge paid to The Cincinnati

! The currently cffective Little G rate shall mean the Little G rate in effect as of the date .
this agreement is signed.

{16914 >
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Gas & Electric Company; (2) from January 1, 20085, through
December 31, 2005, Cinergy shall reimburse GM monthly the
full amount billed to and paid by GM as the Regulatory
Transiton Charge paid to The Cincinnati Gas & Electric
Company provided GM is purchasing competitive retail electric
service from a non-Cinergy affiliated competitive retail electric
service provider during such calendar year ({3) beginning
January 1, 2005, through December 31, 2005, for all
Customers purchasing competitive retail electric service from a
Cinergy affiliated competitive retail electric service provider,
Cinergy shall reimburse monthiy all such Customers for the as
billed and actnal full amount of the Regulatory Transition
Charge, the as billed and actual full amount of any Rate
Stabilization Charges, and one half the amount biled to
Customers as the system reliability tracker component of the
Provider Of Last Resort charge actually paid to The Cincinpati
Gas & Electric Company; {4} beginning January 1, 2006, for
Customers purchasing the above described competitive retail
electric service from a Cinergy affiliated competitive retail
electric service provider, Cinergy shall reimburse monthly all
Customers for the full amount bilied to and paid by Customers
as the Regulatory Transition Charge, the full amount billed to
and paid by Customers as Rate Stabilization Charge
component, and one half the amount billed to Customers as the
system reliability tracker component, of the Provider Of Last
Resort charge actually paid to The Cincinnati Gas & Electric
Company. Customers shall pay all remaining applicable

* market-based standard service offer charges inchading, but not

limited to, the infrastructure maintenance fund component of
the Provider of Last Resort charge. To the extent that
Customers actually pay the infrastructure maintenance fund
component of the Provider of last resort Charge, Cinergy shall
reimburse, consistent with the reimbursement schedule
contained herein, infrastructure maintenance fund payments in
excess of 4% of little g. Nothing herein shall operate to limit the
ability of each Customer to avoid all or such portion of any
standard service offer charge that may be avoided by shopping
customers, Cinergy and the Customers understand that {1)
this agreement was drafted based on the expectation that each
Customer shall qualify as shopping customers so as to avoid all
or such portion of any standard service offer charge that may be
avoided by shopping customers; and, (2) as a shopping
customer, each Customer shall not be billed any standard
service offer charge that may be avoided by shopping
customers.

ons
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2. If, prior to December 31, 2008, the Customers add additional .

load or accounts in The Cincinnati Gas & Electric Company’s
certified territory which exceeds the Customer’s combined {all
accournts) maximum demand as of January 1, 2005, such new
load or accounts may receive the options and benefits accruing
from participation in this agreement to the extent that, for each
Customer, such new load or accounts cumulatively represents
new annual peak load of three {3) MW or less; any accounts
representing new load beyond the foregoing lmit are not
inchaded under this agrecment i

3.  Customers purchasmg compenttvc retail electric service from a
non-Cinergy affiliated competitive retail eleciric service provider
shall be deemed to have provided, through this agreement, such
written notice as may be requirgd prior to the end of such
purchase contract so that the Customers may avoid any penalty
or additional charge that may arise absent such notice upon
returning to standard offer aemcc‘ provided by The Cincinnati
Gas & Electric Company .

4.  Cinergy shall pay the Industrial Energy  Users-Ohio
$100,000.00 as compensation for legal services, upon the
issuance of a final order of thc Comnussxon satisfactory to .
Cinergy. L

1

5.  This agreement has no apphcauoq: to The Cincinnati Gas, &
Electric Company’s transmission ;and distribution rates as
approved by the Public Utﬂm Commissioxt of OChio.
Customers shall pay .the applicable transrnission and
distribution rates of Thie Cincinnati {Gas & Electric Company as
approved by the Comufssion, and/pr if applicable, shall pay to
Cinergy Retail Sales thi applicable transmission charges equal
to the transmission cliarges apprdved by the Public Utilities
Commission of Ohio fgr Cincinnat] Gas & Electric Company.

_Customers, or their appomyed ‘representative, retain all rights to
participate in Commission and Kederal Energy Regulatory
Commission proceedings that may |affect the rates, terms, or
conditions of dlstnbuuoh and tra.nsrﬁxssion service.,

agreed to by Industrial Energy User Ohio on behalf of General
Motors and Ciner rsuant to le agreement dated May 8,
2000 related to the setfletent of certam issues in PUCO Case
No. 99-1658- EL—ETP ;

b. Nothing in this agmer:ft shall affe¢t the terms and conditions

€169101 ‘ L g
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Agreement

This agreement is between Cinergy Corp. (Cinergyv), and the Cogris
inc. [Cognigj, effective this 2&th day of October 2004, It is the intent of
ihe parties to this agrecment 10 bind Cinergy and Cognis (o the terms
and conditions set forth herein. This Agreement replaces and supersedes
the terms and conditions of the Agreement dated June 7% 2004 between
Cognis and Cinergy. The following is the entire agreement between
Cinergy and Cognis (parties); it may not be amended except by the
written agreement of the parties,

This agreement is binding on the parties regarding the subject
malter herein and both the lerms and existence of the agreement are to
reman confidential among the partes and may be released 0 non-
parties only if ardered by a court or administrative agency of competent
Jurisdiction. 1f any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent jurisdiction
the party before such court or administrative agency shall use best
eflorts 10 immediately notify the other party. The parties shall defend the
cenfidentiality of this agreement. The parties shall not circulate the
agreement, or disclose its existence, to any employee, agent, or assignee
of the parry unless sucn employee, agent, or assignee has a need to know
for the purpose of eflfectuating the agreement.

The parties, for good consideration, agree to the following terms

and conditions:
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Cognis shall, through December 31, 2008, purchase its full
Tequirements generation service pursuant to its current tariff
and pursuant to the Electric Reliability and Rate Stabilization
Plan approved by the Public Utilities Commission of Ohic
ICommission..

Cincrgv shall reimburse Cognis for actual payments up to the
first 4% of the annually adjusted component of Provider of Last
Resort Charges actually paid¢ by Cognis during calendar year
2005; the first 8% of the anpually adjusted component of
Provider of Last Resort Charges actually paid in 2006; the first
12% of the annually adjusted component and systcm reliability
component of Provider of Last Resort Charges actually paid, and
the emission allowance expense component of the price (0
compare actually paid in 2007, and the first 16% of the
annually adjusted component and system reliability component
of Provider of Last Resort Charges actually paid, and the
emission allowance expense component of the price to compare
acwually paid in 2008. Cognis shalli pay the entirety of the
remainder of CG&E's approved rates and charges including but
net limited 10 the Infrastructure Maintenance Fund. To the
extent that Cognis actually pays the Infrastructure Maintenance
Fund component of the Provider of Last Resort Charge, CG&E
shall reimburse annual lInfrastructure Maintenance Fund
payrnents in excess of 4% of little g.

1f, prior to December 31, 2008, Cognis adds additional locad or
accounts in The Cincinnati Gas & Electric Company's certified
territory which exceeds Cogniss combined {all accounts)
maximum demand as of January 1, 2005, such new load or
accounts may receive the options and benefits aceruing from
Participation in this agreement o the extent that such new load
or accounts cumulatively represents new peak load of one (1)
MW or less; any accounts representing new load beyond the
furegoing limit are not inciuded under this agreement.,

This agreement ras no apphcation o The Cincinnau Gas &
Elestne Company's transmissicn. wnd distribution rules s
“ppreved by the Commission.

Cognis snall suppert an Application {or Rehearing filed by The
Cincirnal Gus & Electric Cempary and/or Cognis, in Case Ne.
OZ-73-EL-ATA, and anv related ltigation,
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6. Cognis shall pay The Cincinnati Gas & Electric Company's
transmission and distribution rates as approved by the
Cammission.

This agrecment ‘erminaies after Secember 31, 2608, or upon the
securrence of any of the following:

A The Pubtic Utilities Cemmission of Ohio, in Case No. 03-93-ElL-
ATA, ar any subsequent fuel cost recovery case, fails 1o approve
as part of the capped provider of last resort charge, a fuei cost
recovery mechanism such that The Cincinnati Gas & Electric
Cowpuny muy recover {uel costs equal 1o the average costs for
fuel consumed at The Cincinnati gas & Electric Company’s
plants, and economy purchase power costs, for sales in The
Cincinnati gas & Electric Company’s Certified Service Territory-

B.  The Public Utilities Commission of Ohio, in case no. 03-93-EL-
ATA, fails to issue an entry on rehearing acceptable to Cinergy
such that it restores without modification the original
Stipulation signed by the Parties or adopts without medification
CG&E’s alternative proposal made in its application for
rehearing.

C. Upon thirty {30} days written notice by cither party upon the
iysuance of an order by a court or regulatory body of competent
durisdiction (hat substantiallv prevents either party from
performing its obiigations pursuant 1o this agreement.

D. Until March I, 2005, Cognis may terminate this agreement, in
its entirety, immediately upon providing cral notice to Cinergy.
As of March 1, 2008, Cognis may terminate this agreement, in
its entirety, upon twelve (12) months written notice to Cinergy
that Cegnis will purchase less than its full requirements
generation service (rom CG&E or other Cinergy alfiliate.
Subject w the nolice requirement of this provision, nothing in
this  agreement  prohibits  Cognis from  terminating  this
ugreement  and  Constructing  and  Wthizing  co-generaticn
facliities or switching generation suppliers.

All notices, demands, and statements to be given hereunder shaii be
fiven i wriing fe ihe porties at the addresses appearing herein Seicw

andg win be ellecive Lpen actual receipt:
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To Cognis:

Mr. Steve Kennedy

Cognis Corp.

5631 Estercreek Drive

Cincinnati, Ohio 45232-1446

To Cinergy:

Cinergy

James B. Gainer

139 East Fourth Street

Cincinnati, OH 45202
or such cther address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and Cognis shail defend. indemnify, and hold narmless the
acn-breaching party from any and ali claims by third parties inchuding
the Bovcrﬁrnent regarding the enforcement or breach of this agreement, .
including but not limited to, property damages, environmental damages,
contract damages, fines, or penalties arising from or in connection with
the provision or acceptance of competitive retail electric service arising
[rom or in connection with the performance cf this agrecment.

This agreement is for the exclusive tenefit of the Parties and shali
upiElY 1o successers and assigns of Cognis as well as Cinergy provided, as
ic Cognis, that it conlinues o display substantially similar load and
usage Characteristics as those that oresertly exist. Tre Parties shall not

«S9ZN their rignts of oligaticns under this agreement without (he

afrien consent of the ron-assigning pasty and such writlen consent
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Agreement

WHEREAS, on December 14, 2000, a Confirrmation Letter

Agreement for a transaction under the Cinergy Operating ICDmpanics
market-based power sales tariff was entered into between New Energy,
in¢. and Lhe Cinergy Operating Companies to supply firm energy to fulfill
the retail power requirements of certain of the