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discussion is delay. The agreement in the 2007 Stipulation to hold additional discussions 

is meaningless, as staled by OCC Witness Haugh.''* The Auditor's recommendation that 

the Company end its active management of coal and emission allowances should be 

ordered without additional discussion> 

In response to OCC Witness Haugh's testimony regarding paragraph 3 ofthe 

2007 Stipulation, Duke Energy Ohio states that EVA "made no recommendation" in 

connection with finding 6 on page 1-8 ofthe Auditor's Report. ̂ ^ Finding 6 slates that 

"DE-Ohio continues to purchase fuel and emission allowances in a manner that is 

inconsistent with best indusUy practices,"̂ *^ and follows ihal finding in major 

recommendation 2 by recommending thai ''DE-Ohio adopt traditional utility procurement 

strategies related to the procurement of coal and emission allowances and cease its 

'active management' of such procurements."'^ The Company's active management of 

coal should be discontinued, the net margins associated with the trading of coal would be 

eliminated under such circumstances, and the topic ofthe pass through of net margins 

should not ixĉ d to be constantly revisited under EVA's recommendations that are 

supported by the OCC. 

Paragraph 5 ofthe 2007 Stipulation relates to AAC calculations, and OCC 

Witness Haugh recommended against setting the AAC charge above 5.6 percent of 

*̂ OCC Remand Rider Ex. 2 at 3 (Haugh Supplemental) 

" Conipany Initial Phase 11 Brief at 7-8. 

*̂ PUCO Ordered Remand Rider Exhibit I at 1-8.1|6 (Auditor's Repoit). 

" ' Id at 1-9. 
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"little g."^° StafPs Initial Phase II Brief states its support of Staff Witness Tufts' check 

on plant additions,̂ ** but the controversy in these cases is whether a retum on CWIP 

should be included in the AAC. Mr. Tufts stated no opinion on that matter,̂ ** and the 

opinion of Mr. Haugh should be followed regarding the exclusion of a retum on CWIP. 

Duke Energy faults OCC Witness Haugh fbr having '"no idea what price 

consumers will pay if DE-Ohio is denied the ability to recover CWIP,'' arguing that he 

did not evaluate factors that the Company might ''substitutel ] for the scrubbers that 

represent the bulk of DE-Ohio's capital environmental investment at issue in these 

proceedings.""^^ That evaluation was presented by Mr. Gregory Ficke, former president 

ofthe Company and advisor to its current president as a consultanl:"̂ ^ 

[A. Gregory Ficke] We're going to have 
those costs whether we implement the RSP or not, the only 
difference is going to be with the RSP we get a revenue component 
associated with the AAC, AAC costs are going to be there 
whether we enter into the RSP or not because we've got to meet 
environmental requirements, we've got to meet Homeland Security 
requirements. Those dollars we're going to spend, so they wouldn't 
be relevant to this. * * * With regard to AAC costs, there is only a 
positive effect ofthe RSP, there is no negative effect. 

Q. [OCC Counsel] I'm not sure I understand that. What do you 
mean, positive effect? 

*̂ OCC Remand Rider Ex. I at 11 (Haugh). As slated in the OCC's Initial Phase II Brief, the 2007 
Stipulation does not recommend an AAC level. OCC Initial Phase U Brief at 26, footnote 90. Paragraph 5 
ofthe 2007 Stipulation addresses calcidations, not recommended AAC charges that are at issue between the 
OCC and the Company. Joint Remand Rider Ex. I at 6, ^5 (2007 Stipulation). 

^' Staff Initial Phase U Bnef at 7, 

^ Tr. Remand Rider Vol. II at 35 (April 19, 2007) (Tufts) ("1 did not form an opinion and that's not part of 
my testimony''). 

^' Conipany Initial Phase 11 Brief at 10. 

^̂  OCC Remand Rider Ex. 9 at 13 (Ficke). 

10 
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A. [Gregory Ficke] We're going to build a scrubber at some plant. 
We're going to build that scmbbcr whether we gel an RSP 
reimbursement as part ofthe AAC or not. So the only relevant 
aspect ofthe RSP to a financial evaluation is how much docs it 
increase your revenues. Your costs are not going to be affected 
because we're going to build the scmbber anyway.^" 

As evident from Mr. Ficke's testimony, the current substitution possibilities between tlie 

capital investment in a scrubber and other factors does not exist. 

The Company is evidently in the process of installing a scrubber, the capital 

investment in which will be recovered by future customers ofthe Company's plants. 

Duke Energy Ohio would like early consideration of its capital expenditures in a 

regulatory-type inclusion of a retum on CWIP. The Company fails to recognize, 

however, tlie Commission's regulatory practice of evaluating such inclusions in costs 

only in some instances and only after an installation is 75 percent or more complete.^^ 

The Commission should set the AAC charge at 5.6 percent of "little g" as part ofthe 

PUCO's effort "'to consider the reasonableness of expenditures" in the AAC category. ̂ ^ 

Paragraph 8 ofthe 2007 Stipulation would render EVA's ''recommendation 6 on 

page 1-10 of the . . . Audit[or's] Report... inapplicable."^^ EVA's recommendation 

would exclude the use ofthe DENA Assets for purposes of calculating the SRT.^' In its 

place, the Company proposes to charge for capacity from the DENA Assets based upon 

broker quotes, prices for third party transactions, or by a method acceptable to only the 

^̂  Id. at 128-129 (Ficke). 

*̂ OCC Remand Rider Exhibit 1 at 6 (Haugh). 

*̂  Post'MDP Seniee Case^ Entry on Rehearing at 10 (November 2 \ 20f>4). 

•̂̂  Joint Remand Rider Ex. 1 at 1, ^8. 

" The "DENA Assets" were formerly owned by Duke Energy North .America and are currently owned by 
Duke Energy Ohio. OCC Initial Phase H Brief at 4. 

11 
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Company and the PUCO Staff *̂* Duke Energy Ohio states that "Staff and DE-Ohio 

clarified any ambiguity relating to the use of DE-Ohio's DE>iA assets to meet the SRT 

reserved capacity requirements in a Stipulation entered on the record at hearing on April 

19, 2007."^'' Tbe issue raised by the poorly drafted paragraph 8 ofthe 2007 Stipulation 

was that it did not provide meaningful customer protections against the wide use ofthe 

DENA Assets.'*''* The Company proposes to depart from the cost basis for its standard 

service offer where it believes it can charge a higher market rate (i.e. the higher of cost or 

market),''' which in this instance is also where the prices for capacity could be influenced 

upward from the market price by the Company,"** The "'Clarification" between the 

Company and Staff only attempted to address the first ofthese three issues.̂ "* 

The faults with the "'Clarification" regarding whether the Company would attempt 

the wide use ofthe DENA Assets are numerous. Asked whether the "Clarification" 

eliminated the use ofthe DENA Assets for overlapping periods, Company Witness Smith 

first stated that nothing in the "Clarification'* addressed that issue.''** Later in his 

testimony, Mr. Smith stated that the ''Clarification" restricted the use of tlie DENA 

Assets from overlapping periods by requiring Commission approval."*̂  Company 

*̂ Joint Remand Rider Ex. i at 7. ^8. 

^̂  Company Initial Phase 11 Brief at 9. 

^ See OCC Initial Phase II Brief at 29. 

^' See, e.g., OCC Remand Fx. 1 at 6 (Talbot). 

*' See, e.g., OCC Initial Phase H Brief at 12. 

*̂  OCC Remand Rider Ex. V 

*̂  Tr. Remand Rider Vol. II at 88 (April 19, 2007) (Smith) ("I think nothing [would prevent the contpany 
having overlapping seven-day periods|"). 

*̂ Id. al 90 (Smith). 

12 
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Witness Smith explained that the words ''emergency" in the "'Clarification" means in 

response to the forced outage of a generating station "or a sudden rise in the load due to 

weather or other factors."'* '̂ He stated tliat 'intermittent means periodically."'*'' Neither 

explanation demonstrates the Company's intention to limit the use of its DENA Assets to 

circumstances that cannot be dealt with in a more cost-effective manner by means other 

than resorting to using the DENA Assets. 

The 2007 Stipulation contains numerous faults that result from the narrow 

interests of those who fashioned the agreement and the haste with which the agreement 

was patched together. The broad public interest is not served by approval of tlie 2007 

Stipulation. The Commission should order the Company to comply with all the 

recommendations contained in the Auditor's Report and the OCC-sponsored testimony. 

3. The Settlement Package Violates Important Regulatory 
Policies and Practices. 

Both Duke Energy Ohio and the PUCO Staff feature in their briefs the existence 

of settlement discussions in which all parties ''participated."^^ These arguments 

apparently respond to the Supreme Court of Ohio*s admonition that settlements that 

permit utilities to sidestep an entire customer class should be viewed with suspicion.** 

The procedure apparently endorsed by both these parties is somewhat different than that 

pursued during the Post-MDP Service Case when settlements were reached in secret 

negotiations. This time, parties such as the OCC and OPAE were offered a chance in 

** Id. at 87 (Smith). 

^Md. 

*̂ Company Initial Phase 11 Bnef at 4; Stafflnilial Phase II Brief ai 4. 

"̂  Time IVamerAxS v Public Utif Comm. (1996). 75 Ohio St.3d 229. 234. 661 N E.2d 1097, The case was 
previously quoted by the OCC. OCC Initial Phase I Brief at 67 

13 
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Phase II ofthese proceedings to observe that they were being completely ignored. 

Company Witness Smith felt comfortable testifying that all parties were contacted 

regarding the 2007 Stipulation negotiations,̂ '̂ but had no knowledge of whether any 

proposals by the OCC were communicated.'" The OCC is concerned with actual 

participation for representatives of residential customers in settlement discussions. The 

Commission should also be concerned with the actual ability of residential 

representatives to participate in settlement discussions as a regulatory principal. 

Staff takes issue with the use of CWIP precedent as a traditional regulatory policy 

and practice for purposes of evaluating the third criterion for the evaluation of partial 

stipulations. Staff states that the Commission's approach to a retum on CWIP fbr the 

purpose of calculating the AAC charge ''does not apply in this case."^^ Staff does not 

seem to appreciate that it has accepted a CWIP approach — the incorrect approach 

proposed by Duke Energy Ohio - in these cases. As OCC Witness Haugh pointed out: 

DE-Ohio witness Wathen's "'new* formula to detennine a market 
price" (page 5 again) simply seeks cost-based recovery that is 
similar to die traditional methodology for the treatment of CWIP, 
but without any limitation regarding the percentage of completion 
for additions to environmental plant.̂ "* 

The difference between the approaches taken by the OCC and the Staff/Company is not 

conceptual, but is based upon the application of CWIP concepts in these proceedings. 

^ Company Remand Rider Ex. 6 at 3 (Smith). 

' ' Tr. Remand Rider Vol. U at 108 (April 19, 2007) (Smith). 

" Staff Initial Phase II Brief at 7. 

" OCC Remand Rider Ex. I at 7 (Haugh), referring to Company Remand Rider Ex. 5 (Wathen 
Supplemental). 

14 
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Staff is willing to accept the Company's calculations based upon a return on 100 

percent of CWIP in environmental plant and no showing by the Company regarding the 

percentage that the plant is complete. No precedent exists for such calculations, which 

should be based upon a showing that the environmental plant is at least 75 percent 

complete.̂ '* No such showing exists in the record ofthese proceedings. The Commission 

has already applied its traditional cost evaluation techniques in these proceedings, as 

evidenced by its instructions to EVA that the Auditor should follow techniques formerly 

used in electric fuel component cases.''*' The OCC supports AAC calculations that 

exclude a retum on CWIP for environmental plant, as that evaluation of AAC charges is 

presented in the testimony of OCC Witness Haugh.'̂ '̂  The different result proposed by 

the Company and accepted by the Staff violates important regulatory policies and 

practices. 

IV. CONCLUSION 

The OCC supports the positions presented in the Auditor's Report, and the 

Commission should adopt these positions despite the proposal ofthe stipulators that the 

independent Auditor's recommendations should somehow be "withdrawn." The 

Auditor's Report makes many recommendations regarding the manner in which the 

Company's fuel and capacity procurement practices should be altered or continued that 

** OCC Remand Rider Ex. 1 at 6 (Haugh). 

•* The Auditor's Report slates thai the Commission requested that EVA "follow the general guidance that 
had been provided for the Electric Euel Component audits'* from the formerly applicable Ohio 
Admiuistraiive Rules, PUCO Ordered Renand Rider Exhibit I at I -2 through I -3 (Auditor's Report), 

^ OCC Remand Rider Ex. I at 6-8 (Haugh). 

15 



should be adopted by the Commission. The OCC also supports the continued prohibition 

against including the cost of using DENA Assets in the calculation of SRT charges. 

The Commission should eliminate that portion ofthe proposed AAC charge that 

can be attributed to a retum on all CWIP and set the AAC at 5.6 percent of "little g." 

Future management performance audits should include a review of Duke Energy's 

operations that contribute to the AAC charges. 

Respectfully submitted, 
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INTRODUCTION: 

On November 29, 2006, Uie Public Utilities Commission of Ohio 

(Commission) issued an Entry that suspended the various proceedings 

involving the annual review and adjustments to three Duke Energy Ohio 

(DE-Ohio) Riders, which in part, comprise DE-Ohio*s Market Based 

Standard Service Offer (MBSSO). The riders at issue are the System 

Reliability Tracker (SRT), the Annually Adjusted Component (AAC) and 

the Fuel and Purchased Power Rider (FPP). On December 14, 2006, 

during a Prc-hearing Conference held at the Commission, the attomey 

examiners, over the objection of DE-Ohio, ordered the consolidation of 

the above styled cases. In an Entry dated February 1, 2007, the 

Commission decided to hold two hearings in the consolidated cases, the 
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first to address issues involving the Ohio Supreme Court's Remand and 

the Second to address DE-Ohio's Rider Adjustment Cases. 

The purpose of the second phase of the above styled consolidated 

proceeding is limited to addressing the reasonable adjustment of DE-

Ohio's Rider SRT, Rider FPP and Rider AAC prices, which should have 

gone into effect on January 1, 2007. Anything beyond the price setting 

of those specific Riders, including allegations regarding alleged side 

agreements and the proprietary of the Company's Infrastructure 

Maintenance Fund (IMF), are irrelevant and beyond the scope of these 

proceedings. The Commission afforded all Parties the ability to relitigate 

and brief those collateral issues in the first phase of the above captioned 

cases and those matters are currently pending before the Commission. 

Any further arguments on such issues should be disregarded or stricken. 

The adjustment and setting of the 2007 market price for Riders 

FPP, SRT and AAC have been uncertain far too long. Further delay is 

harmful to the company by prolonging the timely recovery of prudently 

incurred costs, and is detrimental to consumers, who ultimately must 

pay a higher price over a compressed period than if DE-Ohio were able to 

charge an appropriate price beginning January 1, 2007 to recover market 

costs for the twelve months ending December 31, 2007. This is 

particularly true for Rider SRT, which by the Commission's Order, was 

temporarily set at zero during the pendency of these matters.^ Moreover, 

' In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a i (Entry at 6) (December 20,2006). 
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as the calendar year 2007 rapidly passes, DE-Ohio will be making its 

filings to establish its 2008 prices. The sooner the current prices are 

established, the lower the impact to consumers for the remainder of the 

year. 

On April 9, 2007, a Stipulation was reached by some, but not all 

Parties to the proceeding which resolves the 2007 price uncertainty for 

DE-Ohio's Riders at issue in these cases.^ This Stipulation adopted most 

of the recommendations made by the Commission's auditor in the Rider 

FPP and Rider SRT cases, and StafPs audit recommendations regarding 

Rider AAC.̂  At the recently concluded hearing regarding the adjustment 

to DE-Ohio's Rider SRT, Rider AAC and Rider FPP, Staff and DE-Ohio 

presented substantial evidence supporting the Stipulation. The Ohio 

Consumers' Counsel (OCC) was the only Party that presented evidence 

against the Stipulation and yet curiously, performed no analysis, and 

has no idea what effect its proposal may have on the market price paid 

by consumers.'* 

DE-Ohio respectfully requests that the Commission approve its 

applications to implement the Rider AAC, Rider SRT, and Rider FPP, as 

amended by the Stipulation without delay. 

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et al. (Joint Remand Rider Exhibit 1) (April 
19,2007), 

DE-Ohio's AAC is not subject to an audit by an outside firm. Commission Staff did review DE-
Ohio*s Application Co establish its AAC filing and the Stipulation adopts all of the recommendations 
contained in the Supplemental Testimony of Staffs wimess L'Nard Tufts filed March 9, 2007. 
' In re DE-Ohio V MBSSO, Case No. 03-93-EL-ATA, et al (Remand Rider Tr. II. At 52-53) (April 
19,2007). 
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ARGUMENT: 

Throughout these proceedings OCC and Ohio Partners for 

Affordable Energy (OPAE) have chosen to ignore the facts underlying 

these cases. They have chosen instead to base their arguments upon 

unsubstantiated theories. OCC and OPAE wish the Commission to 

believe that DE-Ohio acted in concert with its affiliates Duke Energy 

Retail Sales (DERS) and Cinergy Corp. (Cinergy) to support a higher 

market price and to cause residential consumers to subsidize non­

residential consumers. The opposing parties maintain this posture in 

the second phase of these proceedings regarding DE-Ohio's Riders FPP, 

SRT, and AAC, without a shred of evidence to support their theories. 

To make their case the OCC and OPAE continue to rely upon the 

existence of confidential commercial contracts between DERS or Cinergy 

and parties to the proceedings in Case No. 03-93-EL-ATA» et aL, which 

established DE-Ohio's MBSSO. DE-Ohio will not repeat its arguments, 

set forth in its briefs during the first phase of these proceedings 

regarding its lack of involvement in the negotiation of those contracts. 

Those issues are fully briefed and before the Commission. DE-Ohio will 

demonstrate that it has fulfilled its burden of proof regarding the Riders 

FPP, SRT, and AAC market prices, that there is ample support for the 

Stipulation resolving all issues in the second phase of these proceedings, 

and that the arguments presented by OCC and OPAE are incorrect based 

upon the facts and law. 
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I. DB-Ohio bas met its burden of proof and the test for approval 
of partial stipulations. 

Throughout these proceedings, in the first phase regarding the 

issues raised by the Court on remand, and now the second phase 

regarding the Rider FPP, Rider SRT, and Rider AAC cost recovery 

components of DE-Ohio's MBSSO, OCC has reminded DE-Ohio and the 

Commission that DE-Ohio retains the burden of proof. OCC continues 

to rely upon the wrong standard for DE-Ohio to meet its burden and fails 

to acknowledge that it has the burden of persuasion. 

DE-Ohio filed its application to establish its MBSSO pursuant to 

R.C. 4928.14.5 Pursuant to R.C. 4928.14 applications for an MBSSO are 

filed under R.C. 4909.18.^ Revised Code Section 4909.18 requires the 

Commission to determine whether the application "may be unjust or 

unreasonable."'^ OCC never attempts to define what standard the 

Commission must apply to determine what "may be unjust or 

unreasonable." Instead OCC cites an inapplicable statutory section, R.C. 

4909.19, and suggests that various MBSSO components and 

calculations are unjust and unreasonable because they are not cost 

based, or otherwise do not comport to a traditional regulatory standard.^ 

^ Ohio Rev. Code Ann. § 4928.14 (Baldwin 2007). 
* Id. 
' Ohio Rev. Code Ann. § 4909.18 (Baldwin 2007). 
• In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai , (OCC's Remand Rider Merit Brief at 2, 
5-19) (May 17,2007). 
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The Commission should reject OCC's argument for two reasons. 

First, R.C. 4909.19 and the traditional regulatory ratemaking statutes 

such as R.C, 4909.15, are expressly inapplicable to these proceedings.^ 

Revised Code Section 4928.05 plainly states: 

On and after the starting date of competitive 
retail electric service, a competitive retail electric 
service supplied by an electric utility or electric 
services company shall not be subject to 
supervision and regulation by a mimicipal 
corporation under Chapter 743. of the Revised 
Code or by the public utilities commission under 
Chapters 4901. to 4909., 4933., 4935., and 
4963. of the Revised Code, except section 
4905.10, division (B) of 4905.33, and sections 
4905.35 and 4933.81 to 4933.90....lo 

In other words, the Commission must determine DE-Ohio's burden of 

proof by the just and reasonable standard through the Commission's 

remaining price jurisdiction as set forth in R.C. 4928.05.^^ 

The jurisdiction over the MBSSO price vested in the Commission 

by R.C. 4928.05 is that jurisdiction set forth in R.C. 4905.33(B) and R.C. 

4905-35, nothing more, and nothing less.>2 The Court recognized that 

R.C. 4928.05 sets forth the Commission's jurisdiction over competitive 

retail electric service such as the MBSSO at issue in these proceedings 

holding that 4905.33(B) and 4905.35 are applicable due to the above 

' Ohio Rev. Code Ann. § 4928,05 (Baldwin 2007). 
"* Id (emphasis added). 

Id. 
Id. 
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quoted portion of R.C. 4928.05.^^ Similarly, the Commission has held 

that: 

However, these parties seem to forget that, with 
the expiration of the MDP, generation rates are 
subject to the market (not the Commission's 
traditional cost-of-service rate regulation) and 
that the plan was an option that AEP voluntarily 
proposed. [*45] Section 4928,05(A)(1), Revised 
Code. We make this observation to point out 
that, under the statutory scheme, company 
earnings levels would not come into play for 
establishing generation rates — market 
tolerances would otherwise dictate, just as AEP 
argued (AEP Reply Br. 26-27). We are strongly 
committed to encouraging the competitive 
market in AEP's service territories as it is the 
policy ofthis state, per Section 4928.02, Revised 
Code. Given that commitment, we do not feel 
that the eamings levels evidence or cost-based 
analyses and arguments presented by OEG, 
OCC, lEU-Ohio or LIA justify rejection of this 
provision. ̂ "̂  

Thus, DE-Ohio's burden of proof to demonstrate that its MBSSO, 

including the Riders FPP, SRT, and AAC components at issue in these 

cases, is just and reasonable, is set forth in R.C. 4905.33(B) and 

4905.35, the statutes governing price that expressly define the market 

pricing authority retained by the Commission pursuant to R.C. 

4928.05.15 

" Ohio Consumers' Councii v. Pub. Utii Comm'n, IU Ohio St.3d 300, 314, 856 N.E,2d 2!3. 229 
(2006). 
'̂  in re AEP's MBSSO, Case No. 04-169-EL-irNC (Opinion and Order at 18) (January 26, 2005) 
(emphasis added). 
' ' Ohio Rev. Code Ann. § 4928.05 (Baldwin 2007). 
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Revised Code Section 4905.33(B) prohibits DE-Ohio from setting 

its market price below cost for the purpose of destroying competition.^^ 

Neither OCC nor OPAE has put on any evidence that DE-Ohio's Rider 

FPP, Rider SRT, Rider AAC, or its MBSSO price as a whole, is set below 

cost. In fact, the Commission has set the Rider FPP, Rider SRT, and 

Rider AAC market price components to recover specified costs including 

fuel, purchased power, emission allowance, reserve capacity, 

environmental, homeland security, and taxes.^^ The Riders FPP, SRT, 

and AAC audits confirm that DE-Ohio is charging its cost for each 

component, plus its financing costs in the form of a retum on capital 

investment of environmental equipment in the Rider AAC.̂ 8 ultimately, 

OCC Eirgues that DE-Ohio's market price is too high, not too low. The 

evidence is overwhelming that DE-Ohio has met its burden of proof that 

its market price is not below cost for the purpose of destroying 

competition. 

Revised Code Section 4905.35 prohibits DE-Ohio from giving 

undue preference to any person. ̂ ^ The Court has already held that there 

is no such discrimination in DE-Ohio's MBSSO approved by the 

Commission opining that **OCC has not met its burden of showing that 

'* Ohio Rev. Code Ann. § 4905.33(B) (Baldwin 2007). 
'̂  In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai., (Entry on Rehearing at 8-12) 
(November 23,2004). 
'* In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. e( al., (Joint Remand Rider Ex. I) (April 9. 
2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al., (Commission Ordered Remand Rider Ex. 
K IA, IB) (April 10. 2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai , (Staff Remand 
RiderEx. l,2)(May 17.2007). 
" Ohio Rev. Code Ann. § 4905.35 (Baldwin 2007). 
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the provision allowing a certain percentage of residential customers who 

shop to avoid the rates stabilization charge is discriminatory, "̂ o 

All switched load avoids Rider FPP, all residential consumers pay 

Rider SRT and all switched non-residential load may choose to pay or 

conditionally avoid Rider SRT. Rider AAC is avoidable in exactly the 

same manner and to the same extent as the rate stabilization charge 

(RSC) that the Court expressly found was not discriminatory. DE-Ohio 

has met its burden of proof regarding the standeu-d set forth by R.C. 

4905.35. 

OCC and OPAE raise one final argument, not regarding 

discrimination, but regarding whether there was serious bargaining 

among capable and knowledgeable parties, the first prong of the 

Commission's three part test to assess partial Stipulations, which may 

be relevant to the discussion of whether DE-Ohio has met its burden of 

proof regarding R.C. 4905.35. The argument is that discrimination 

exists because some parties with DERS or Cinergy contracts do not pay 

some portion of the Riders FPP, SRT, and AAC.21 This argument is 

simply incorrect. 

First, all DE-Ohio consumers, including those with DERS and 

Cinergy contracts, pay DE-Ohio the full Rider FPP, Rider SRT, and Rider 

^ Ohio Consumers' Council v. Pub. Utii Comm'n, 111 Ohio St.3d 300, 315. 856 N.E.2d 213, 229 
(2006). 
'̂ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et ai, (OCC^s Remand Rider Merit Brief at 

21-23) (May 17.2007); In re DE-Ohio s MBSSO, Case No. 03-93-EL-ATA. et ai, (OPAE's Remand Rider 
Merit Brief at 6-10) (May 17, 2007). 
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AAC price. There is no record evidence to the contrary. Second, the 

record evidence demonstrates that consumers with DERS contracts 

receive an option in exchange for payments from DERS.22 Finally, even if 

the Commission agrees with OCC's and OPAE's argument that DE-Ohio, 

DERS, and Cinergy, acted as one, an argument that DE-Ohio denies and 

that is unsupported by the evidence, there is no record evidence that 

there was discrimination in the negotiation or implementation of the 

contracts. 

Neither OCC, nor OPAE, approached DERS for such a contract as 

did other consumers. In fact, there is no evidence that DERS refused to 

enter into a contract with any consumer. DERS has the right to 

negotiate its contracts on terms appropriate for the circumstance of each 

particular customer just like any other competitive retail electric service 

(CRES) provider. There is no evidence that DERS did anything else in 

the contracts at issue in these proceedings. As the Court found, OCC 

and OPAE have failed to meet their burden of persuasion that DE-Ohio's 

MBSSO, including that Riders FPP, SRT. and AAC. are discriminatory in 

violation of R.C. 4905.35. 

DE-Ohio asserts that the applicable law and evidence demonstrate 

that DE-Ohio has met its burden of proof in these cases. 

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai, (OCC witness Hixon's Testimony at 
Ex. 17) (March 9,2007). 
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II* The Stipulation meets each prong of the Commission's 3-part 
tes t to assess Stipulations signed by some, but not ail, parties. 

The Commission's rules authorize parties to enter into 

stipulations.23 Although not binding on the Commission, such 

agreements are accorded substantial weight.̂ ** In considering the weight 

to be given and, ultimately, the reasonableness of a stipulation, the 

Commission uses a three-prong test approved by the Supreme Court of 

Ohio: 

1. Is the settlement a product of serious 
bargaining among capable, knowledgeable 
parties? 

2. Does the settlement, as a package, benefit 
ratepayers and the public interest? 

3. Does the settlement package violate any 
important regulatory principle or 
practice?25 

As thoroughly discussed in DE-Ohio's Remand Rider Merit Brief, 

the Stipulation entered into by some, but not all of the Parties to these 

proceedings, meets the aforementioned requirements.^^ Moreover, the 

Stipulation provides many benefits to all consumer classes including 

residential consumers represented by the OCC. 

" O. A. C. 4901-1-30. 
^̂  Ohio Consumers' Counsel v. Pub. Utii Comm.. 592 N.E.2d 1370, 1373, 64 Ohio St. 3d 123, 126 
(1992). 

Id. 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. el ai (DE-Ohio Remand Rider Merit Brief at 
6-10) (May 17.2007). 
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A. The Stipulation was a product of serious bargaining among 
capable and knowledgeable parties. 

With respect to the requirement of serious bargaining among 

capable and knowledgeable parties, all of the parties to these 

proceedings, including Commission Staff, Marketers, Non-residential 

Consumers, OCC and OPAE, were invited and participated in the 

settlement discussions.^? All of the Parties, including the signatories to 

the Stipulation, as well as those who chose not to sign, have extensive 

experience before the Commission. Neither OCC nor OPAE argue to the 

contrary. 

During the settlement discussions, many positions were advocated 

and considered and were ultimately accepted or rejected by the 

negotiating parties. Admittedly, not all of the demands made by the 

various parties, including those requested by DE-Ohio, were 

incorporated into the final Stipulation. That fact, however, does not 

detract from the Stipulation's reasonableness and benefits to all 

stakeholders, including DE-Ohio's ultimate consumers. Few 

Stipulations, if any, incorporate each and every demand by each and 

every party but, rather, include concessions made by parties to reach an 

acceptable resolution. The Stipulation at issue does just that, and is a 

direct result of serious bargaining among knowledgeable parties. 

" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (DE-Ohio Remand Rider Ex. 6 at 5) 
(April 6,2007). 
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OCC and OPAE make three arguments that there was no serious 

bargaining among capable and knowledgeable parties. They sirgue that; 

(1) there was no serious bargaining because all of their suggestions were 

rejected;28 (2) the Stipulation does not include support of all customer 

classes, particularly the residential class;^^ and (3) the support of some 

of the signatories is suspect because they have other contractual 

arrangements with DERS or DE-Ohio.^o Each of the arguments raised 

by OCC and OPAE are legally and factually flawed. DE-Ohio will discuss 

each in tum. 

The first issue, that there was no serious bargaining because the 

signatories rejected the settlement positions of OCC and OPAE, has 

nothing to do with the reasonableness of the Stipulation and everything 

to do with the reasonableness of, and the motivation behind, the offers 

made by OCC and OPAE. In discussing this issue, DE-Ohio is conscious 

of the confidential nature of the settlement discussions and will endeavor 

not to reveal confidential settlement information as part of this 

discussion. 

OCC has, throughout these proceedings insisted that all 

information be available to the public, particularly DERS's confidential 

commercial contracts. OCC has so far however, failed to make the terms 

" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai, (OCC's Remand Rider merit Brief at 
2!) (Mat 17. 2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai, (OPAE's Remand Rider 
Merit Brief at 5) (May 17. 2007). 
" Id. 
^̂  In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et at., (OCC's Remand Rider merit Brief at 
21-24) (Mat 17,2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et ai, (OPAE's Remand Rider 
Merit Brief at 6-10) (May 17,2007). 
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and conditions of its phase two settlement offer to the parties, public. If 

OCC does so it will be readily apparent to the Commission that OCC 

sought DE-Ohio's capitulation of the issues remanded to the Commission 

by the Court and fully litigated by the parties in the first phase of these 

proceedings. Those issues are fully briefed and awaiting the 

Commission's decision. It is completely reasonable for DE-Ohio, Staff, 

and the other signatories to reject OCC's offer to settle phase one issues, 

in a settlement of phase two regarding the FPP, SRT, and AAC. 

Regarding OPAE's participation in the settlement discussions 

leading to the phase two Stipulation, DE-Ohio is unaware of any 

substantive comment made by OPAE during the settlement discussions. 

Unlike OCC, which made a settlement offer, OPAE made none. 

DE-Ohio is aware of the unfounded accusations made by OPAE 

regarding People Working Cooperatively (PWC) in these proceedings. The 

prior settlement offer made by OPAE in 2004, is part of the public record 

in these cases.^i In the original MBSSO proceeding, DE-Ohio ^ reed to 

nearly all of OPAE's settlement offer, including the amount of money to 

fund energy efficiency and weatherization programs. The only item that 

DE-Ohio refused to agree upon was that OPAE should administer the 

energy efficiency and weatherization programs instead of the 

independent Duke Energy Community Partnership, which includes a 

'̂ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai., (OPAE's MBSSO Settlement Offer) 
(July 16.2004). 

16 



03009 

voting board of many community organizations and OCC and Staff as 

non-voting members. 

Basically, DE-Ohio would not agree to transfer control of e n e i ^ 

efficiency and weatherization dollars from the Duke Energy Community 

Partnership (DECP) to OPAE. OPAE was quite clear that the only reason 

it did not sign the settlement was DE-Ohio's refusal to give it control of 

the program dollars. OPAE has not offered one suggestion regarding the 

interest of any party or consumer other than itself throughout these 

proceedings. It was reasonable for DE-Ohio, Staff, and the other 

Stipulation signatories to reject OPAE's unspoken position. 

The second reason OCC and OPAE claim there was no serious 

bargaining is because some stakeholders, specifically residential 

advocates, did not support the Stipulation. OCC and OPAE are incorrect 

as a matter of law and fact. There was substantial support by residential 

representatives, and every stakeholder, except OCC and OPAE, either 

supported the Stipulation or choose not to oppose the Stipulation, 

The signatories to the Stipulation include: (1) DE-Ohio 

representing the utility's interest; (2) Staff, representing the balanced 

interests of all stakeholders; (3) Ohio Energy Group (OEG), representing 

the interest of Industrial consumers; (4) PWC, representing its own 

interest as a commercial consumer and the interest of low income 

residential consumers that rely upon programs funded by DE-Ohio for 

energy efficiency and weatherization services; (5) the Ohio Hospital 

17 
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Association (OHA), representing the interest of hospitals specifically, and 

commercial consumers generally; and (6) the City of Cincinnati, 

representing its specific interests and the statutory representative of 

residential consumers within its municipal boundaries.^2 

Those entities expressly stating that they would not oppose the 

phase two Stipulation include: (1) Kroger, representing itself and 

commercial consumers; (2) Ohio Marketer Group (OMG) representing 

competitive retail electric service (CRES) provider interests; (3) Dominion 

Retail Sales (Dominion) also representing CRES provider interest; and (4) 

Industrial Energy Users-Ohio (lEU-Ohio) representing industrial 

consumer interests. Thus, all stakeholders participated in direct 

settlement discussions or litigation of the Stipulation and decided to 

either support or not oppose the Stipulation. Only OCC and OPAE 

opposed the Stipulation. 

Specifically, regarding residential consumer interests, OPAE states 

that the "stipulation has no support from marketers, residential 

customers or any other customer group that will be subject to its 

terms.''^^ OPAE's statement is simply false. First, residential consumers 

are clearly represented by the signatories to the Stipulation.3^* 

Revised Code Section 4911.15 states that: 

" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai , (Joint Remand Rider Ex. I) (April 9, 
2007); Ohio Rev. Code Ann. § 4911.15 (Baldwin 2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai , (OPAE's Remand Rider Merit Brief at 
5) (May 17.2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai, (Joint Reitiand Rider Ex. 1) (April 9, 
2007); Ohio Rev. Code Ann. § 4911.15 (Baldwin 2007). 
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The consumers' counsel, at the request of one or 
more residential consumers residing in, or 
municipal corporations located in, an area 
served by a public utility or whenever in his 
opinion the public interest is served, may 
represent those consumers or corporations 
whenever an application is made to the public 
utilities commission by any public utility 
desiring to establish, modify, amend, change, 
increase, or reduce any rate, joint rate, toll, fare, 
classification, charge, or rental. 

The consumers' counsel may appear before the 
public utilities commission as a representative of 
the residential consumers of any public utility 
when a complaint has been filed with the 
commission that a rate, joint rate, fare, toll, 
charge, classification, or rental for commodities 
or services rendered, charged, demanded, 
exacted, or proposed to be rendered, charged, 
demanded, or exacted by the utility is in any 
respect unjust, unreasonable, unjustly 
discriminatory, unjustly preferential, or in 
violation of the law. 

Nothing in Chapter 4911. ofthe Revised Code 
shall be construed to restrict or limit in any 
manner the right of a municipal corporation to 
represent the residential consumers of such 
municipal corporation in all proceedings before 
the public utilities commission, and in both state 
and federal courts and administrative agencies 
on behalf of such residential consumers 
concerning review of decisions rendered by, or 
failure to act by, the public utilities 
commission.3S 

Thus, Cincinnati is the statutory representative of residential consumers 

residing within its boundaries and so represented residential consumers 

in these proceedings. Cincinnati needs neither a request by residential 

consumers nor a complaint filed before the Commission to represent 

" Ohio Rev. Code Ann. § 4911.15 (Baldwin 2007) (emphasis added). 
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such consumers. It is simply the statutory representative of residential 

consumers.36 

Further, residential consumers elected Cincinnati's Mayor and City 

Council. Cincinnati also has daily interaction with its residents because 

it provides many services to them. OCC, on the other hand, has not 

shown that it is acting either at the request of any DE-Ohio residential 

consumer, or upon a complaint filed before the Commission. Therefore, 

OCC's participation in these proceedings must be because, in the 

Consumers* Counsel's opinion, the public interest is served, which is 

hardly a mandate to act in these cases. At least OCC has the statutory 

discretion to represent residential consumers; OPAE, on the other hand, 

has no residential members, does not serve any residential consumers 

directly, and has not advocated for the interests of residential 

consumers. Contrary to the incorrect arguments made by OCC and 

OPAE, the Stipulation enjoys broad support from every consumer class, 

and enjoys the support of the strongest residential advocate, namely the 

City of Cincinnati that is a party to these proceedings.^"^ 

Finally, OCC and OPAE argue that there was no serious bargaining 

as some parties signed the Stipulation only because they signed 

"̂  Ohio Rev. Code Ann. § 4911.15 (Baldwin 2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, ei ai, (Joint Remand Rider Ex. 1) (April 9, 
2007). 
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contracts that permit them to avoid paying increases in Riders FPP, SRT, 

or AAC, 38 This is a factually incorrect assertion. 

OCC and OPAE are referring to three types of contracts. The first 

is a contract between Cincinnati and DE-Ohio regarding naming rights 

for the City's convention center and contains terms whereby DE-Ohio 

paid Cincinnati one million dollars and Cincinnati agreed not to oppose 

DE-Ohio's market price set in Case No. 03-93-EL-ATA, et a l This 

agreement also set the agreed upon price where it would be beneficial for 

Cincinnati to explore aggregation.^^ 

OCC ignores the fact that the agreement with the City of Cincinnati 

included no language regarding Case Nos. 05-725-EL-UNC, 06-1069-EL-

UNC. 05-724-EL-UNC, 06-1068-EL-UNC and 06-1085-EL-UNC. 

Therefore, the contract did not, and does not, prohibit Cincinnati from 

taking a position contrary to DE-Ohio's position in phase two of these 

proceedings.'^^ To the extent there is any confusion on this point it is 

OCC's doing as OCC requested and supported the consolidation of Case 

Nos. 05-725-EL-UNC, 06-1069-EL-UNC, 05-724-EL-UNC, 06-1068-EL-

UNC and 06-1085-EL-UNC having to do with phase two of these 

proceedings, with Case No. 03-93-El-ATA, et a l , which does not. DE-

*̂ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et at., (OCC's Remand Rider Merit Brief at 
21-24) (Mat 17, 2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a i , (OPAE's Remand Rider 
Merit Brief at 6-10) (May 17, 2007). 
^' In re DE-Ohio's MBSSO, Case No. 03-93-EL.ATA. et a i (OCC Remand Exhibit 6) (March 21„ 
2007). 

Id. 
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Ohio opposed the case consolidation."*! Cincinnati became involved in 

the second phase of these cases for its own reason, which, upon 

information and belief, had to do with concerns regarding the change in 

the Rider FPP price. Cincinnati supported the Stipulation of its own 

accord and such support had nothing to do with the contract signed 

between it and DE-Ohio. 

OCC and OPAE continue to try to discredit DE-Ohio and 

Cincinnati. However, the contract between Cincinnati and DE-Ohio is a 

public contract approved by Cincinnati's City Council after review by the 

City Attomey and DE-Ohio's attorney. The contract was signed by a 

former Cincinnati City Manner and current Commissioner.^s xhe 

contract contains valid consideration for all parties and benefits 

Cincinnati, DE-Ohio, and consumers who do not pay any of the costs 

associated with the contract. The Commission should ignore the 

factually incorrect allegations of OCC and OPAE regarding the contract 

and recognize Cincinnati's support for the Stipulation. 

Next, OCC and OPAE suggest that OEG and OHA did not engage in 

serious bargaining because their members have option contracts with 

DERS. "̂a They allege that OEG and OHA were prohibited from opposing 

the Stipulation because of the contract term calling for support of 03-93-

*' In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai , (Tr. at 18-22) (December 14,2006). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (OCC Remand Exhibit 6) (March 21, 
2007). 
^̂  In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai, (OCC's Remand Rider merit Brief at 
21-24) (May 17,2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a i , (OPAE^s Remand Rider 
Merit Brief at 6-10) (May 17, 2007). 
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EL-ATA, et a l , and because they avoid price increases as a result of the 

contracts.'^'* Both allegations are factually incorrect. 

Just as with Cincinnati's contract with DE-Ohio, nothing in the 

DERS contracts prohibits any member of OHA and OEG from opposing 

increases resulting from DE-Ohio's application in Cases No. 05-725-EL-

UNC, 06-1069-EL-UNC, 05-724-EL-UNC, 06-1068-EL-'UNC, and 06-

1085-EL-UNC, the cases at issue in phase two of these proceedings. As 

previously stated, OCC requested and supported the consolidation of 

Case Nos. 05-725-EL-UNC, 06-1069-EL-UNC, 05-724-EL-UNC, 06-1068-

EL-UNC. and 06-1085-EL-UNC with Case No. 03-93-El-ATA, et al, which 

has nothing to do with setting DE-Ohio's FPP, SRT, and AAC except that 

the methodology for setting the market price was approved in Case No. 

03-93-EL-ATA et al. DE-Ohio opposed the case consolidation.'^s 

Further, the OHA and OEG members that have DERS contracts all 

pay DE-Ohio the entirety of the FPP, SRT, and AAC, including any price 

increases the Commission may approve from time to time. Even if the 

Commission agrees with OCC and OPAE that the option contracts are 

nothing more than an attempt to gain support for DE-Ohio's market 

price, which DE-Ohio wholly denies, the record evidence shows that 

OHA's and OEG's signatories pay half or more of approved increases.''^ 

The Commission has significant experience with OEG and OHA through 

Id. 
^̂  In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et ai , (Tr. at 18-22) (December 14,2006). 
** In re DE-Ohio's MBSSO, Case No. 03-93-EL-A TA, et al. (OCC's Witness Hixon's Testimony at 
Ex. 17) (March 9.2007). 
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their participation in many cases before the Commission. Neither 

organization would hesitate to oppose an application or Stipulation that 

resulted in an increase unless they felt that the application or Stipulation 

was just and reasonable. That is the case before the Commission in 

these proceedings. The support of OEG and OHA despite the increased 

market prices their members will pay is strong evidence of serious 

bargaining among the parties. 

Finally, OCC and OPAE attack the Stipulation support of PWC 

because PWC has energy efficiency and weatherization contracts with 

DE-Ohio and part of its interest in these proceedings is to maintain the 

funding for those contracts.'^^ This is a wholly unfair and inaccurate 

attack on PWC. 

PWC is one of a number of energy efficiency and weatherization 

service providers to residential consumers in the greater Cincinnati area. 

Two of OPAE's members are also such providers, Cincinnati Hamilton 

County Community Action Agency (CHCCAA) and Clermont County 

Community Action Agency (CCCAA). Those service providers and others, 

compete for contracts awarded through the Duke Energy Community 

Pairtnership (DECP), an organization that includes all the service 

providers. Besides the service providers, OCC and Staff are non-voting 

members. 

" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai , (OCC's Remand Rider merit Brief at 
23) (May 17, 2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai , (OPAE's Remand Rider 
Merit Brief at 6-7) (May 17, 2007). 
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For almost thirty years now DECP has awarded energy efficiency 

and weatherization contracts to service providers in DE-Ohio's certified 

territory, DE-Ohio does not control these contracts as it has just one 

vote. In fact, at the last meeting DE-Ohio and PWC were both out voted 

by other members that awarded a contract to CHCCAA over the 

objections of DE-Ohio and PWC. OCC and Staff regularly report on 

DECP's activities. 

DE-Ohio maintains a representative on PWC's board because 

PWC's activities contribute to the well being of the Cincinnati community 

as PWC is one of, if not, the best service provider, not only in DE-Ohio's 

certified territory, but throughout the nation. DE-Ohio does not have 

any agreement with PWC except for the contracts awarded by the DECP. 

PWC has opposed DE-Ohio in the past and at times has ahgned itself 

with OCC. For example PWC worked with OCC to have DE-Ohio and 

other utilities amend practices relative to unauthorized billing agents, 

walk-in offices, and pay stations. Nothing in the record should diminish 

the Commission's consideration of PWC's support for the Stipulation. 

DE-Ohio is proud of the accomplishments of PWC and proud to have 

PWC's support in this case. DE-Ohio also knows that if PWC disagrees 

with its positions PWC will not hesitate to take positions contrary to DE-

Ohio's. 

Despite the protestations of OCC and OPAE to the contrary, the 

Stipulation in phase two of these proceedings was the product of serious 
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bargaining among capable and. knowledgeable parties. The Commission 

should ignore OCC's and OPAE's allegations as contrary to fact and/or 

law. 

B. The Stipulation benefits the public interest. 

Similarly, the evidence shows that the Stipulation will benefit the 

public interest. As explained in the Company's Merit Brief, DE-Ohio 

witness Paul Smith testified that the Stipulation furthers the 

Commission's three goals for rate stabilized MBSSOs: (1) rate certainty 

for consumers; (2) financial stability for electric distribution utilities; and 

(3) the continued development of the competitive retail electric service 

market.'*^ 

Further, the Stipulation provides an added public benefit in that it 

requires DE-Ohio to issue a bill credit related to a confidential settlement 

stemming from a defaulted coal delivery contract in 2005, and in prior 

years. This credit is greater than the amount recommended by the 

auditor and will be provided in a more expedited manner.'*^ This credit 

will mitigate and help offset the totality of the price adjustment for the 

2007 MBSSO rider components, which will be recovered throughout the 

remainder of the year once approved by the Commission.so 

^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a i (DE-Ohio Remand Rider Merit Brief at 
6-10) (May 17,2007). 
^' In re DE-Ohios MBSSO, Case No. 03-93-EL-ATA, et ai (Joint Remand Rider Exhibit 1 at 4) 
(April 19,2007). 
^ Id. 
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By the terms of the Stipulation all consumer classes, including 

residential consumers who were not even subject to the Company's 

MBSSO Rider FPP, when the facts and circumstances occurred that 

necessitated the confidential contract settlement, will share in the credit. 

Accordingly, residential consumers receive a substantial benefit, in 

excess of what was recommended by the FPP auditor, through the terms 

of the very Stipulation that OCC is opposing. It should be noted that this 

provision remains in the Stipulation at the insistence of PWC, the City of 

Cincinnati and Staff over the objections of DE-Ohio. It truly represents a 

compromise of interests and a benefit for residential consumers despite 

OCC's lack of support. 

Finally, the Stipulation adopts almost all of the auditor's and 

Staffs recommendations so that the FPP, SRT, and AAC market price 

components are set at a reasonable level for the benefit of the public. 

DE-Ohio's prices remain below the national average and well below 

states that have implemented unfettered auction pricing such as Illinois, 

Maryland, and New Jersey. In contrast, OCC's recommendations would 

result in higher prices as have occurred in those states. 

C. The Stipulation does not violate any important regulatory 
principle or practice. 

DE-Ohio's MBSSO pricing structure, including its Rider 

amendment and implementation, constitutes a market price in Ohio's 

deregulated environment for competitive retsdl electric service. In Ohio, 

generation is deregulated. DE-Ohio has previously discussed the 
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Commission's authority over its MBSSO price pursuant to R.C. 4928.05, 

including the Rider components at issue in this phase ofthe proceedings. 

Suffice it to say that the Commission's authority over the market price is 

to decide whether the price is just and reasonable by determining 

whether it is set below cost for the purpose of destroying competition or 

is discriminatory. 51 The Commission agrees with this statutoiy 

interpretation. 52 

By express intent of the General Assembly, R.C. Chapter 4909 in 

its entirety, among other "traditional" regulated ratemaking statutes, are 

inapplicable to a competitive retail electric service such as DE-Ohio's 

MBSSO. Therefore, many regulatory principles and practices, which 

historically existed under a fully regulated construct, such as the 

limitation of construction work in progress (CWIP), do not apply with 

respect to generation service, including DE-Ohio's Riders AAC, FPP and 

SRT. 

The Stipulation maintains the integrity of DE-Ohio's pricing 

structure in a manner that is consistent with the Commission's goals for 

rate stabilization plans striving for: (1) rate certainty for consumers; (2) 

financial stability for the utility; and (3) the further development of 

competitive markets. The Stipulation allows DE-Ohio to continue to 

actively manage its generation fuel, purchased power, and emission 

allowance positions in a manner that is beneficial both to consumers and 

Ohio Rev. Code Ann. §§ 4928.05,4905.33(B). 4905.35 (Baldwin 2007). 
In re AEP's MBSSO, Case No. 04-169-EL-UNC (Opinion and Order at 18) (January 26,2005). 
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to the Company while maintaining its competitive market price. The 

adjustment of its Riders provides financial stability for DE-Ohio and 

more predictable prices for consumers. 

The Stipulation fully complies with all relevant and applicable 

regulatory principles. For example, the Stipulation is consistent with the 

State of Ohio's policies regarding the start of competitive retail electric 

service. The Stipulation ensures that consumers continue to have access 

to adequate, reliable, safe, efiicient, nondiscriminatory, and reasonably 

priced competitive retail electric service through DE-Ohio. The 

Stipulation also avoids any anti-competitive subsidies between 

competitive retail electric service and non-competitive retail electric 

services. 

The Stipulation is a compromise of the issues surrounding the 

Company's management and price setting of certain components of DE-

Ohio's MBSSO in a manner that is agreeable to DE-Ohio, the Staff of the 

Commission and the other signatory Parties. It is a balancing of 

positions and competing interests. The Stipulation provides many 

benefits to consumers including reasonable and stable market prices and 

permits the Company to maintain reliable firm generation service to all 

consumers while balancing various market risks. Accordingly, the 

Commission should adopt the Stipulation. 
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in . The Stipulation adopts nearly all of the Auditor's Report in the 
Above Captioned Proceedings. 

Despite the claims made by parties opposing the Stipulation, the 

Stipulation is a reasonable compromise of issues surrounding the 

adjustment of three of the Company's Riders raised during the second 

phase of the recently concluded hearing in the above captioned cases. 

DE-Ohio's Rider FPP and Rider SRT are subject to an annual review and 

audit performed by an independent outside auditing firm. The auditor's 

report was made part of the evidentiary record in the above styled 

proceedings.53 

OCC needlessly devotes a large portion pf its brief advocating that 

DE-Ohio should follow the recommendations made by the auditor in its 

report.54 By the terms of the Stipulation, the Parties agree that DE-Ohio 

will implement all but two ofthe auditor's recommendations.^^ 

First, DE-Ohio agrees that it will allocate its coal margins 

according to the stipulation reached in Case No. 05-806-EL-UNC.^^ In 

fact, DE-Ohio has been properly allocating coal margins since stipulation 

approval in early 2006. It is clear that the auditor's point in this respect 

addressed a specific coal contract involving a dispute over undelivered 

" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (PUCO Ordered Remand Rider Exhibit 
IXApril 19,2007). 
*̂ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a i (OCC Initial Post-Remand Merit Brief 

Phase II at 5-I0)(May 17, 2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (Stipulation at 8) (April 9. 2<M)7). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (Stipulation at 8) (April 9,2007). In the 
Auditor's report, the auditor refers to this provision as paragraph '*D" of the Stipulation. In fact, this 
reference is incorrect and actually refers to paragraph 4 ofthe Stipulation, which was repeated in paragraph 
"D" ofthe Commission's Opinion and Order in Case No 05-806-EL-UNC. 
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coal for the two years prior to the MBSSO effective date, as well as in 

2005, when the FPP was only chargeable to non-residential consumers.5'7 

The Stipulation at issue in this proceeding addresses this specific 

concem and offers a benefit to consumers through a larger credit than 

recommended by the auditor and also shares the credit with residential 

consumers who were not even subject to either the MBSSO or the Rider 

FPP in 2005 when the coal was not delivered. ^̂  

Second, DE-Ohio agrees that it will not require coal suppliers to 

allow the resale of coal as a condition for the sale. As explained in the 

Supplemental Testimony of Charles Whitlock, DE-Ohio does not 

currently require this as a condition for consideration of a contract, 

although it does include the possibility of resale as a term for the RFP.^^ 

This inclusion in the RFP does not mean that DE-Ohio will pass up an 

attractive deal simply because a supplier will not permit its coal to be 

resold. However, as explained by Mr. Whitlock, the resale of coal is 

beneficial to consumers as margins on the sales are passed through to 

consumers.^ 

Third, DE-Ohio is agreeing to conduct the study to report on the 

recurring overstatement of coal inventory at the Zimmer Station. It 

should be noted that an overstatement of inventory does not cause an 

" In re DE-Ohio's MBSSO, Case No. 03-93'EL-ATA, et a i (PUCO Ordered Remand Rider Exhibit 
I at l-9XApril 19.2007). 
^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. (Stipulation at 4) (April 9, 2007). 
^' In re DE-Ohio's MBSSO, Case No. 03.93-EL-ATA, et ai (DE-Ohio Remand Rider Exhibit 2 at 9) 
(April 10,2007). 
^ /rf. at 9-10. 
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increase in FPP costs, but rather, would likely cause an under recovery 

as it is likely more fuel is actually burned at the Zimmer plant than is 

reflected in Rider FPP. It is in DE-Ohio's interests to determine whether 

it is underreporting the amount of fuel burned at its Zimmer Station. 

Similarly, DE-Ohio is agreeing to perform sensitivity analysis as 

requested in the auditor's fifth recommendation. In fact, DE-Ohio 

already has such analysis incorporated in its modeling simulations. 

Fourth, in its Initial Post-Remand Brief Hearing Phase II, OCC 

opposes the Stipulation and criticizes DE-Ohio as needlessly raising 

costs recovered through the FPP.̂ * OCC's position is unsupportable. 

There is no evidence that DE-Ohio has needlessly caused Rider FPP costs 

to increase, either in the past, present, or in the future. To support its 

position, OCC cites to the auditor's recommendation that DE-Ohio 

should adopt a portfolio strategy that would include long-term coal 

purchases, beyond 2008.^2 DE-Ohio agrees with the auditor's 

recommendation and addresses this concern through the Stipulation.^^ 

DE-Ohio does not have an approved market price at which it may 

sell competitive retail electric generation service to consumers after 

December 31, 2008. DE-Ohio has no certain method for the recovery of 

costs related to any long-term fuel purchases beginning in 2009. Absent 

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et al. (OCC Initial Post-Remand Merit Brief 
Phase II at 5)(May 17,2007). 
" Id at 6. 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (Joint Remand Rider Exhibit I at 5) 
(April 9,2007). 
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an approved price, it is difficult for the Company to project its load and 

switching risks. At present, fuel and purchased power is fuUy 

bypassable by switched load. It is likely that fuel and purchased power 

will continue to be bypassable after 2008. Absent a known and defined 

pricing mechanism, it is imprudent for DE-Ohio to enter into such long 

term agreements when it is unknown how, and whether, DE-Ohio may 

recover those costs. It is beneficial to all stakeholders if DE-Ohio has a 

known and approved pricing mechanism for the recovery of fuel costs 

beyond 2008 so that the Company can better evaluate which long-term 

contract opportunities offer the best option for both the Company and its 

FPP consumers. 

The Stipulation addresses the auditor's concern regarding coal 

contracts beyond 2008. The Stipulation provides that the Parties will 

enter into discussions regarding the recovery of these costs and will 

endeavor to reach agreement prior to the next FPP audit in the fall of 

2007, which will include the review of the period that is the subject of 

Case No. 06-1068-EL-UNC, consolidated as part of the above styled 

proceeding. Once there is certainty to the pricing mechanism in which 

DE-Ohio will pass through costs of fuel. DE-Ohio will be able to evaluate 

potential long-term coal contracts. 

It is curious that OCC is criticizing DE-Ohio's coal procurement 

position beyond 2008 in this proceeding, while at the same time arguing 

that the Company should delay making any proposal for the recovery of 
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the related costs,^'* OCC's position is detrimental both to the Company 

and to consumers and is inconsistent with the Commission's goals of 

price certainty for consumers, financial stability for utilities and the 

development of the competitive retail electric market. Through the 

Stipulation, DE-Ohio is proactively addressing a concem raised by the 

auditor in a reasonable manner to the benefit of all stakeholders. OCC is 

welcome to participate in the discussions regarding the determination of 

the market price for the recovery of fuel costs after 2008 if it so chooses. 

In fact, OCC is already a party to Case No. 06-1068-EL-UNC 

consolidated above. 

The two auditor conditions excepted by the Stipulation involve DE-

Ohio's active management portfolio strategy and the use of former Duke 

Energy North America (DENA) assets through the Rider SRT to address 

short-term capacity needs. 

With respect to the Company's active management strategy, the 

auditor recommends that DE-Ohio cease flattening its position on a daily 

basis, but rather prefers the Company adjust its position on a quarterly 

basis unless circumstances dictate otherwise.^^ The auditor's 

recommendation is based upon a preference for traditional regulated 

utility procurement strategies for fuel and emission allowances (EAs), 

which may remain appropriate in a fully regulated jurisdiction. 

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (OCC Remand Rider Exhibit 2 at 2) 
(April 19.2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (PUCO Ordered Remand Rider Exhibit 
Ut3-5)(Aprill9,2007). 
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Procurement strategies and protocols that were relevant and 

appropriate for a fully regulated world simply do not make sense in a 

deregulated environment where consumers may switch to a competitive 

supplier at their pleasure, a utility's load is not necessarily constant and 

indefinite, and a utility is responsible for its position in the 

marketplace.66 Commission Witness Seth Schwartz, the auditor, on 

cross-examination explained the difference between an active 

management strategy and traditional regulated procurement as follows: 

The objective of active management is to match 
to the best extent possible the commitment to 
sell power with the commitment to supply power 
either by generation or purchased power, and to 
supply the inputs necessary to generate power, 
meaning especially the fuel supply and emission 
allowances associated with that generation as 
precisely as possible, and continue to reevaluate 
that position on a daily basis and, based upon 
the reevaluation, either buying or selling 
additional commitments for fuel or purchased 
power or emission allowances so that there is a 
daily balancing of commitments to sell power 
with the commitments to supply power. And the 
cost difference between the two is hedged. In a 
portfolio management system there is not really 
a matching precisely of the costs to supply 
generation with the future demand for the 
electricity from all ratepayer classes because 
that demand continues for an indefinite period 
emd is not precisely known.^'' 

DE-Ohio's active management results in the Company constantly 

reviewing its position to be sure that the all stakeholders are sitting in 

^ Ohio Rev. Code Ann. § 4928.38 (Baldwin 2007). 
*' In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et ai (Remand Rider TR I at 57) (April 19, 
2007). 
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the most advantageous position in terms of price, inventory, and quality 

of fuel. The Company matches the cost of supplying generation to the 

demand for electricity and hedges any cost difference between generating 

electricity and purchasing power. 

As Mr. Whitlock explained in his Supplemental Direct Testimony, 

the auditor's recommendation to abandon active management poses a 

substantial risk to consumers and delays the company's ability to react 

affirmatively to changing market factors.^s xhe auditor's 

recommendation to evaluate the Company's position on a quarterly basis 

unless conditions deem otherwise is ambiguous and is purely speculative 

given that there is no definition as to what the auditor would consider to 

be an appropriate circumstance for a re-evaluation of a position sooner 

them on a ninety-day basis. Sitting back and waiting to evaluate a 

position every ninety days would likely result in consumers saddled with 

higher cost fuel and EAs as opportunities to take advant^e of market 

highs and lows for fuel and EAs have passed. As the Commission is 

aware through experience, during a ninety-day period, prices for coal and 

EAs could fluctuate dramatically. Active management affords the 

Company the ability to manage its market position to the benefit of all 

stakeholders, including the ultimate consumer. 

The evidence shows that DE-Ohio's active management strategy 

has not increased costs to consumers and has not inhibited the 

" In re DE-Ohio S MBSSO, Case No. 03-93-EL-ATA, et ai (DE-Ohio Remand Rider Exhibit 2 at 6) 
(Aprill 0,2007). 
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Commission's ability to audit DE-Ohio's transactions.^^ Company 

shareholders absorb all transaction costs related to active management 

including overhead and broker fees, not consumers.'^^ Witness Schwartz, 

under cross-examination by the OCC, stated that while the number of 

transactions occurring under an active management strategy is greater 

than with a traditional regulated procurement strategy, the auditor was 

able to "adequately audit the transactions in accordance with standard 

auditing procedures.''"^^ 

The Parties to the Stipulation, including the Commission Staff, 

recognize the benefits to an active management procurement strategy in 

a deregulated market and have agreed to not follow the auditor's 

recommendation to abandon this strategy. The Commission should 

approve this term of the Stipulation without modification. 

The second auditor recommendation excepted by the Stipulation 

involves the use of capacity from DE-Ohio's former legacy DENA assets 

through the Rider SRT to fulfill a short-term capacity shortfall. The 

auditor's justification for not including DENA capacity as a resource 

eligible for inclusion through the SRT is that affiliate transactions are 

difficult to audit and a market price is difficult to verify.''^ 

" In re DE-^Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (Remand Rider TR II at 72-78) (April 
19.2007). 
'*» Id. 
'̂ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et ai (Remand Rider TR 1 at 59) (April 19. 

2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et a i (PUCO Ordered Remand Rider Exhibit 
I at 6-4-6-5KApriM9,2007). 
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DE-Ohio is committed to providing consumers with the capacity 

necessary to maintain reliable service at a reasonable price. Therefore, it 

is highly beneficial to consumers that all reasonably priced generation 

options are available and at their disposal to meet their needs, especially 

in an emergency. The legacy DENA assets are no exception. The need 

for available capacity options is especially true in the day-ahead market 

where a sudden capacity constraint coupled with a desperate need for 

capacity would likely expose consumers to high prices. In the 

Stipulation, the Parties have agreed to a methodology for determining a 

market price for the legacy DENA assets and under what limited 

circumstances DE-Ohio could include this capacity to meet short-term 

capacity needs.'^^ The very nature of a capacity purchase in an 

emergency makes the market price unpredictable as the availability of 

capacity is simply unknown. Accordingly, as explained in the Company's 

Initial Remand Merit Brief, a capped market price is unreasonable.'^'^ 

The Stipulation provides the Commission with two definitive 

alternatives for pricing the DENA capacity at the time it is needed 

through the midpoint of broker quotes and an average of third party 

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (Joint Remand Rider Exhibit I at 5) 
(April 19,2007). 
'^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et ai (DE-Ohio Remand Rider Merit Brief at 
9-10) (May 17,2007). 
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purchases.'^s xhe Stipulation also affords the ability to consider and 

agree upon additional reasonable pricing methodologies.*^* 

Similarly, the pricing methodologies set forth m the Stipulation 

relative to the DENA capacity ensure the ability of the next SRT auditor 

to audit all DENA transactions occurring during the audit period. This is 

true because the pricing methodologies require DE-Ohio to maintain 

records of brokers' quotes and/or third party transactions. Thus the 

Commission will have a record to assess the reasonableness of future 

DENA short term capacity transactions. This Commission should 

approve this Stipulation provision so that consumers will have access to 

a low-priced and available resource in the event of an emergency and be 

somewhat insulated from volatile day-ahead market prices. 

IV. All other terms and conditions of the Stipulation are 
reasonable. 

The Stipulation includes resolution of issues not addressed in the 

audit report. These issues include a resolution of the Company's Rider 

AAC market price for 2007, the location of the generation related charges 

on consumer bills, as well as the treatment of congestion costs formerly 

recovered through the Company's Transmission Cost Recovery Tracker 

(Rider TCR). The resolution of these issues through the Stipulation is 

not only reasonable but is consistent with prior Commission decisions. 

« Id 
^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a i (Joint Remand Rider Exhibit 1 at 7) 
(Aprin9,2007). 
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First, with respect to the issue surrounding congestion component 

costs, the Stipulation provides that congestion component costs will be 

recovered as a component of Rider FPP rather than through Rider TCR. 

This agreement is nothing more than a movement of the cost recovery 

mechanism and does not affect the actual dollars recovered or the ability 

to bypass those charges through switching. The congestion component 

costs are closely related to fuel and their recovery through Rider FPP 

simply makes sense. 

In its Initial Remand Rider Brief, OCC opposes this provision to the 

Stipulation, but its justification is confusing.77 It appears that OCC is 

interpreting this provision to mean something other than a simple 

affirmation of what this Commission already ordered as part of its 

interim adjustment of Rider FPP, before any final decision in this 

proceeding. The Commission already approved this relocation of cost 

recovery in its Order in the above styled proceeding on December 20, 

2006.'78 jh is provision is simply a restatement of the Commission's 

Order that treatment of congestion component costs and losses will 

continue to be recovered through Rider FPP as part of the Stipulation 

settlement. 

Similarly, OCC opposes the portion of the Stipulation that states 

that the Company will work with Staff to amend its bill form so that 

" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et a i (OCC Initial Post-Remand Merit Brief 
Phasellai25XMayl7,2007). 
'* In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a i (Entry at 7X December 20. 2006). 
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generation related riders such as Riders FPP, SRT, and AAC will be 

located in the generation portion of the consumer bill.'̂ ^ OCC's dispute 

with this provision appears to be due to its narrow reading of this 

provision and an unfounded concem that not all generation related 

charges will be relocated.^^ It is clear that the Parties to the Stipulation 

intended that DE-Ohio shall relocate all generation related Riders, 

subject only to reasonable systems costs, as evidenced by the use of the 

language ''generation related charges such as the AAC, SRT and FPP..."®! 

The Parties listed Riders SRT, FPP and AAC because those charges are 

directly at issue in phase two of the above-styled proceeding. It was not 

meant to exclude all other generation related charges, otherwise the 

Parties would have omitted the "such as" from the provision. 

V. The stipulated Rider AAC market price is reasonable. 

The Stipulation also resolves all issues surrounding the 

adjustment to the Companjr's Rider AAC price for 2007. In its 

Application and supporting testimony filed in Case No. 06-1085-EL-UNC, 

as well as in the later consolidated cases, DE-Ohio supported an AAC 

adjustment of approximately 9.1% of the company's "little g".̂ ^ This 

increase is distributed equally across all customer classes.**^ The 

"* In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. el a i (OCC Initial Post-Remand Merit Brief 
Phase II at 17-18 and 26-27)(May 17. 2007). 
•" Id at 26-27. 
*' In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (Joint Remand Rider Exhibit 1 at 6) 
(Aprill 9, 2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et ai (DE-Ohio Remand Rider V\. 4 at 11) 
(September 1.2006). 
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support for this increase included the exact cost components used to 

justify the setting of the Company's initial Rider AAC market price in 

2004, including the recovery of construction work in progress expenses 

for environmental compliance (CWIP). 

The Commission Staff thoroughly reviewed the Company's 2007 

Rider AAC filing and supported the Company's filing through the 

testimony of Staff witness L'Nard Tufts.̂ ** In addition, Staff witness 

Richard C. Cahaan supported inclusion of CWIP from a policy 

perspective.ss With respect to the 2007 Rider AAC price, the Stipulation 

incorporates all adjustments and findings made by Staff as articulated by 

Staff witness Tufts and his supporting schedules.^^ 

OCC's opposition to the 2007 Rider AAC can be summed up vidth 

two points; (1) CWIP should not be included because if generation was 

fully regulated, CWIP could only be recovered if construction was 75% 

complete; and (2) there should be a full management and performance 

audit of the AAC. 

WiLh regard to the inclusion of CWIP in the Rider AAC price, OCC's 

position on the 2007 AAC mirrors the arguments it made in 2004 when 

the initial Rider AAC price was established.^^ Those arguments are just 

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et ai (Staff Remand Rider Ex. 2 at 2-4) 
(April 19.2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. (Staff Remand Rider Ex. 3 at 2) (April 
19,2007). 
"* In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a i (Joint Remand Rider Exhibit I at 6) 
(April 19,2007). 
*' In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (Remand Rider TR II at 55-56) (April 
19,2007). 
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as irrelevant today as they were in 2004. OCC maintains that CWIP 

should not be included in the 2007 AAC because under a traditional and 

fully regulated ratemaking paradigm, CWIP would only be recovered 

under certain circumstances, such as if construction was 75% complete. 

First, as discussed previously, generation is deregulated and the 

traditional regulatory concepts such as a limit on CWIP based on 

construction are no longer applicable to competitive retail electric 

services.SB There is no such limitation on CWIP with respect to 

generation because, statutorily, those restrictions were eliminated by the 

Legislature. 

The Commission recognized the important distinction between 

regulation and deregulation in its November 23, 2004 Entry on 

Rehearing, which established DE-Ohio's MBSSO and approved the level 

and type of charges for Rider AAC. In overruling OCC's objection that 

traditional rate making concepts should apply to the Company's MBSSO, 

and more specifically, Rider AAC, the Commission stated, "[sjection 

4928.14, Revised Code provides that competitive retail electric services, 

including a firm supply of electric generation service, shall be provided to 

consumers at market-based rates, rather than establishing such charges 

through the traditional rate-based approach under 4909.18, Revised 

Code-'s^ 

" OHIO REV. CODE ANN. § 4928.05 (Anderson 2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et a i (Entry on Rehearing at 17) (November 
23.2004). 
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It is indisputable that CWIP is included in DE-Ohio's current 

market price as established in 2004. It was included in the initial 

support for the market price as demonstrated by attachment JSP-4 to 

the testimony of Company witness John P. Steffen, and incorporated in 

the Direct Testimony of William D. Wathen in Case No. 06-1085-EL-

UNC.50 Moreover, the existence of CWIP in the current pricing structure 

is evidenced through OCC's witness Mr. Haugh's recommendation to 

exclude all CWIP related expenses from DE-Ohio's 2007 Rider AAC 

market price because it results in a reduction of the total Rider AAC price 

to a level below what the Commission approved in 2004. Simply put, 

CWIP is in the current price and should continue to be recovered in the 

2007 price. 

DE-Ohio faces far more market risk under the current statutory 

framework than it faced in a regulated environment. In the competitive 

retail electric service market, DE-Ohio has no assurances of long-term 

cost recovery as existed in a traditional fully regulated legislative 

paradigm. All utilities must seek to recover costs when the market price 

permits. As explsdned in the Company's Initial Remand Merit brief, R.C. 

4928.38 provides that an electric utility is wholly responsible for its 

position in the market.^ ̂  

^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a i (DE-Ohio Remand Rider Ex. 4 at 
WDW-1) (September 1.2006). 
' ' In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et a i (DE-Ohio Initial Remand Rider Merit 
Brief at 13)(May 17,2007); Citing Ohio Rev. Code Ann. § 4928.38 (Baldwin 2007). 
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OCC has no idea what price consumers will pay if DE-Ohio is 

denied the ability to recover CWIP as part of its market price.^^ ocC's 

recommendation constrains DE-Ohio's ability to invest in necessary 

infrastructure upgrades to meet environmental compliance standards 

and ultimately harms consumers. If DE-Ohio cannot recover CWIP on its 

environmental investments it will be forced to substitute emission 

allowances, more expensive low sulfur coal, and purchased power for the 

scrubbers included in CWIP, to meet environmentEil requirements. Those 

substitutes will directly affect the price included for recovery in the 

Company's Rider FPP and directly affect the price for all consumers. 

In its Initial Merit Brief for phase two of this proceeding, OPAE 

makes the impetuous statement that "the stipulation is contrary to the 

recommendation of the management performance auditor that a return 

on CWIP be excluded from the AAC'^a OPAE's statement is untrue, 

offensive and a deliberate attempt to mislead this Commission. First, 

there is no current management performance audit for Rider AAC, only a 

financial audit. Second, Commission Ordered Exhibit 1 only addressed 

the Company's Riders FPP and SRT. Rider AAC and its underlying costs 

were not included within the scope of this review. Third, the auditor 

makes absolutely no finding or recommendation whatsoever regarding 

the recovery of CWIP through the Company's Rider AAC. The 

'^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. (Remand Rider Tr. II at 52) (April 19, 
2007). 

I)(Mayl7,2007). 
^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai (OPAE Initial Merit Brief Phase II at 
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Commission should give absolutely no weight to a brief submitted by a 

Party that contains such deliberate and blatant falsehoods. 

The remainder of OPAE's brief borrows heavily from previous 
o 

filings macie by the OCC in this proceeding. DE-Ohio has already 

addressed and countered those specific allegations and arguments in the 

Company's prior Pleadings. In the interest of time and judicial economy, 

DE-Ohio respectfully incorporates its previous responses to those 

baseless allegations herein. 

As mentioned previously, DE-Ohio's MBSSO is a market price, it is 

not a regulated rate. As long as the Company's total price is within the 
o 

range of prices available to consumers in the market, under a 

deregulated paradigm, it is irrelevant what types of underlying costs are 

included in the price, as long as the total price is just and reasonable. 

The Commission should not be persuaded by the recommendations 

made by OCC, and echoed by OPAE, which are made without much 

forethought or any regard to the ultimate consequence or impact to 

consumers. 

OCC's second criticism of the Company's current Rider AAC 

pricing structure is that there is not a provision for an annual 

management performance audit. Under the present Rider AAC 

structure, in order to adjust the price, DE-Ohio must file an application 

with the Commission, which is subject to a financial audit for accuracy 

of costs. All interested stakeholders, including OCC have an opportunity 
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to intervene, conduct discovery and litigate various positic^p.-. A 

management review is simply not necessary given the^naturc^ of the 

expenses recovered in Rider AAC. The procedural timeline for 

implementing the Rider AAC provides ample opportunity ihrough 

discovery and hearings to fully explore and vet any issue that any Party 

deems worthy of investigation. 

The Rider AAC underlying cost components include adjustments 

for tax law changes, homeland security and environmental corripliance. 

Tax law changes are purely financial in nature and the Company has no 

control over the adjustments. The Commission currently verifies 

whether DE-Ohio is accurately reflecting the effects of the chang'-s in tax 

law in its Rider AAC price. No further review is necessary. If any Party 

believes that DE-Ohio is not accurately reflecting tax law chani-cs in its 

price, they may raise those concerns based upon either the financial 

audit or through their own investigation. 

The second Rider AAC expense is related to homeland security. 
o 

Homeland security is one ofthis country's highest-level priorities. There 

is no evidence that DE-Ohio's prior, or current, homeland 'iccurity 

expenditures are imprudent. OCC has made no such cUum. A 

management and performance review is a needless expense and an 

inefficient use of both Company and Commission resources. DK-Ohio 

respectfully questions whether the Commission or the OCC truly Jcsires 

47 



03040 

to be in a position of second guessing expenses incurred to protect 

generation related assets given the world in which we live. 

The third Rider AAC cost component is environmental compliance. 

These expenses include, among other things, reagent costs for the 

operation of scrubbers and for the installation and operation of 

environmental compliance equipment, such as scrubbers, on the 

Company's generation assets. The reagent expenses are already subject 

to a financial review and true up as part of the Company's annual filing. 

Reagent costs are directly related to the type of fuel burned at the 

Company's generation stations. If less expensive coal with higher sulfur 

content is burned, the emissions must be scrubbed or allowances 

purchased. There is nothing in the record to suggest that Staff is 

incapable of performing any audit deemed necessary. Staff, in fact, 

testified that it was capable of performing such audits.^'* 

Investment in environmental compliance equipment, as well as the 

operation and installation of such equipment, are financial in nature. 

The Commission presently audits these expenses and verifies that the 

Company actually incurred the expenses it seeks to recover.^^ DE-Ohio 

has an obligation to meet environmental compliance standards or else it 

must simply shut down its non-compliant plants. 

" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et ai (Remand Rider Tr. Il at 41-44) (April 
19,2007). 
^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et a i (Remand Rider Tr II at 33) (April 19, 
2007). 
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There is simply no evidence or even suggestion, that DE-Ohio has, 

in any way, made imprudent investments in environmental compliance 

technologies. Further, it is undisputed that the Commission has 

adequate resources and experience to perform the annual Rider AAC 

financial audit.^^ There is simply no reason to add another management 

performance review. 

CONCLUSION: 

For the reasons set forth above, DE-Ohio respectfully requests the 
o 

Commission approve DE-Ohio's applications to implement its Riders 

SRT, FPP, and AAC market prices as amended by the Stipulation before 

it in these proceedings. 

Respectfully Submitted, 

Paul A. Colbert, Trial Attorney 
Associate General Counsel 
Rocco D'Ascenzo, Counsel 
Dxike Energy Ohio 
2500 Atrium II, 139 East Fourth Street 
P. O. Box 960 
Cincinnati, Ohio 45201-0560 
(513)287-3015 

•̂  Mat43v44. 
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BEFORE 
CONFIDENm 

THB PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the 
Consolidated Duke Energy Ohio, Inc. 
Rate Stabilization Plan Remand and 
Rider Adjustment Cases 

Case Nos. 03-93-EL-ATA 
03-2079-EL-AAM 
03-2081-EL-AAM 
03-2080-EL-ATA 
05.725-EL-UNC 
06^1069-EL-UNC 
05-724-EL-UNC 
06.1068-EL-UNC 
06.1085-EL-UNC 

DUKE ENBRGY OHIO'S MEMORANDUM CONTRA THE OHIO 
CONSUMERS' COUNSEL'S AND OHIO PARTNERS FOR AFFORDABLE 

BNBRGY'S APPLICATION FOR REHEARING 

INTRODUCTION: 

The Ohio Consumers' Counsel (OCC) and Ohio Partners for 

Affordable Energy (OPAE) each filed an Application for Rehearing asking 

the Public Utilities Commission of Ohio (Commission) to reconsider its 

order regarding the implementation of Duke Energy Ohio's (DE-Ohio) 

riders that form part of its Market-Based Standard Service Offer 

(MBSSO).i In an Entry dated November 23, 2006, and affirmed by Order 

from the bench during a pre-hearing conference held December 14, 

' In re DE-Ohio's MBSSO, Case No. 03.93-EL-ATA et ai, (OCC Rider Application for Rehearing) 
(December 20,2007); In re DB-Ohio's MBSSO, Case No. 03-93-EL-ATA et al, (OPAE Rider Application 
for Rehearing) (December 20,2007). 
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2006, the cases listed above were consolidated before the Commission on 

remand from the Court.^ 

The OCC and OPAE each base their Application for Rehearing on 

inconsistent and fallacious arguments that the Commission should 

reject, OCC argues that the Commission failed to permit a full hearing 

regarding all pertinent issues.^ OCC's argument is inconsistent with the 

due process permitted by the Commission that aiforded OCC with two 

separate evidentiary hearings. During those hearings OCC put on 

substantial evidence on every conceivable issue relative to the Court's 

remand of the Commission's Order establishing DE-Ohio's MBSSO. 

Next, OCC alleges that the Commission impermissibly delegated its 

authority to DE-Ohio and Staff.^ This is an outrageous claim that is 

inconsistent with, and ignores, the process that DE-Ohio must 

undertake to implement any portion of its MBSSO. Before DE-Ohio may 

effectuate any rider, including those at issue in this proceeding, it must 

file a tariff with the Commission. OCC has the ability to challenge any 

tEuiff filing and the Commission may approve or deny the tariff. It does 

not matter that the process to achieve the tariff filing is by discussions 

with Staff or otherwise. The Commission has not improperly delegated 

its authority to Staffer DE-Ohio. 

^ In re DE-Ohlo 's MBSSO, Case No. 03-93-EL-ATA et al., (Entry at 3) (November 23.2006). 
^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et ai, (OCC Rider Application for Rehearing 
at 5) {December 20,2007). 
* In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA ei ai, ((XIC Rider Application fbr Rehearing 
at 16) (December 20,2007). 
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OCC also argues that certain parties lacked standing to participate 

in theses cases.s OCC argued for consolidation of these cases. DE-Ohio 

argued against consolidation. OCC prevailed. It can hardly complain 

that Parties to some of the cases were, post-consolidation, permitted to 

participate in all of the cases. Apparently OCC expected the Attomey 

Examiners to limit Party participation dvuing hearing based upon the 

particular case in which each Party intervened. Such EUI approach is not 

practical or fair. Once the cases were consolidated a Party to one case 

was a Party to all cases. 

Finally, OCC and OPAE allege that the Commission failed to 

properly apply the three part test for assessment of petrtial stipulations.^ 

The basis of OCC's and OPAE's allegation is that Stipulating Parties did 

not capitulate to their viewpoint or that they did not offer a viewpoint 

despite having the opportunity to do so. Such an allegation is specious 

because if all Parties were satisfied by a Stipulation it would be 

unanimous, not partial. The nature of contested Stipulations is that 

some parties are not satisfied. That circumstance does not cause the 

Commission's adoption of a Stipulation to be improper or unlawful. 

There is one more issue that OCC and OPAE raise during their 

argument that the Commission improperly adopted the Stipulation 

* In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et ai, (OCC Rider Application for Rehearing 
at 19) (December 20,2007). 
* In re DE-Ohio *s MBSSO, Case No. 03-93-EL-ATA et al, (OCC Rider Application for Rehearing 
at 21) (December 20, 2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et ai, (OPAE Rider 
Application fbr Rehearing) (I>ecember 20,2007). 



03047 

regarding DE-Ohio's Annually Adjusted Component (AAC), System 

Reliability Tracker (SRT), and Fuel and Purchased Power tracker (FPP). 

That argument is that some signatory Parties had an ulterior motive 

resulting from confidential commercial contracts such Parties entered 

with a DE-Ohio affiliate. Such an argument is inconsistent vrith the 

facts. First, Signatories such as Staff and People Working Cooperatively 

had no contracts with a DE-Ohio affiliate. Second, even assuming OCC's 

and OPAE's allegation that contracting Parties do not pay the full 

amount of the rider increases to be true, an allegation that DE-Ohio 

continues to deny, such Parties pay some portion of the increase. OCC 

and OPAE ignore the fact that such Parties could oppose any increase, 

and were certainly free to do so in these proceedings. Their participation 

in negotiating, and ultimately signing the Stipulation, should not be 

discounted. The Commission should deny OCC's and OPAE's 

Application for Rehearing. 

ARGUMENT: 

Fundamentally, OCC and OPAE are arguing that the Commission 

should reduce MBSSO components that recover only costs. With the 

exception of a retum on environmental investment and the construction 

work in progress associated with such investments, DE-Ohio receives no 

retum for the services it provides through the Riders FPP, SRT, and AAC. 

The Commission, through an independent auditor or its Staff, audits all 

of DE-Ohio's expenditures. The amount of expenditures is not in 
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dispute. Ultimately, OCC and OPAE seek to delay DE-Ohio's recovery of 

current expenditures. In a market environment where DE-Ohio assumes 

market risks, it is unfair to deprive DE-Ohio of cost recovery in a manner 

concurrent with its expenditures. 

I* The Conunission has permitted Parties sufEicient process 
regarding all issues* 

Inexplicably OCC alleges that it was not pennitted a full hearing 

regarding three issues: (1) The continued use of active management 

regarding coal purchases; (2) The ability of DE-Ohio to purchase capacity 

from its legacy Duke Energy North America (DENA) generating assets to 

alleviate short term emergencies; and (3) The ability of DE-Ohio to 

recover CWIP associated with environmental investments included in the 

AAC J OCC's allegation is simply not true. OCC had a full opportunity 

to litigate all issues, including the three issues it contests. 

A, OCC had a full opportunity to litigate DB-Ohio's use of active 
management. 

Rather than arguing that it did not have an opportunity to litigate 

the active management issue, OCC argues that the Commission should 

require DE-Ohio to follow the auditor's recommendations instead of the 

Stipulation.8 Specifically, OCC incorrectly asserts that DE-Ohio has not 

met its burden of proof that active management is an effective method of 

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA ei ai, (OCC Rider Application for Rehearing 
at 5-15) (December 20,2007). 
' /(/.at 5-9, 
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low cost fuel procurement.^ With respect to DE-Ohio's active 

management strategy, the auditor recommends that DE-Ohio cease 

flattening its position on a daily basis, lo The auditor prefers that the 

Company adjust its position on a quarterly basis unless circumstances 

dictate otherwise.^i The auditor's recommendation is based upon a 

preference for traditional regulated utility procurement strategies for fiael 

and emission allowances (EAs), which may remain appropriate in a fully 

regulated jurisdiction. The auditor's recommendation is also just that, a 

recommendation. It does not bind the Commission or the Stipulating 

Parties. In this instance the Stipulating Parties decided to depart from 

the auditor's recommendation and the Commission properly approved 

the departure. 

Procurement strategies and protocols that were relevant and 

appropriate for regulation simply do not make sense in a market 

environment where consumers may switch to a competitive supplier at 

their pleasure, a utility's load is constant and indefinite, and a utility is 

responsible for its position in the marketplace. 12 DE-Ohio's active 

management results in the Company constantly reviewing its position to 

be sure that the all stakeholders are sitting in the most advantageous 

position in terms of price, inventory, and quality of fuel. The auditor 

Id. 
'® In re DE-Ohio *s MBSSO, Case No. 03-93-EL-ATA, et al. {PUCO 0rdei«d Remand Rider Exhibit 
I at 3-5)(April 19,2007). 
" Id. 
'̂  Ohio Rev. Code Ann. § 4928.38 (Baldwin 2007). 
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testified that the Company matches the cost of supplying generation to 

the demand for electricity and hedges any cost difference between 

generating electricity and purchasing power. i3 

As DE-Ohio witness Mr. Whitlock explained in his Supplemental 

Direct Testimony, the auditor's recommendation to abandon active 

management poses a substantial risk to consumers and delays the 

company's ability to react affirmatively to changing market factors.''^ The 

auditor's recommendation to evaluate the Company's position on a 

quarterly basis unless conditions deem otherwise is ambiguous and is 

purely speculative given that there is no definition as to what the auditor 

would consider to be an appropriate circumstance for a re-evaluation of a 

position sooner than on a ninety-day basis. Sitting back and waiting to 

evaluate a position every ninety days would likely result in consumers 

saddled with higher cost fuel and EAs as opportunities to take advantage 

of market highs and lows for fuel and EAs have passed. As the 

Commission is aware through experience, during a ninety-day period, 

prices for coal and EAs could fluctuate dramatically. Active management 

affords the Company the ability to manage its market position to the 

benefit of all stakeholders, including the ultimate consumer. 

The evidence shows that DE-Ohio's active management strategy 

has not increased costs to consumers and has not inhibited the 

" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al (Remand Rider TR I at 57) (April 19, 
2007). 
'* In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al (DE-Ohio Remand Rider Exhibit 2 at 6) 
(April 10.2007). 
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Commission's ability to audit DE-Ohio's transactions, is Company 

shareholders absorb all transaction costs related to active mane^ement 

including overhead and broker fees, not consumers.'^ Witness Schwartz, 

under cross-examination by the OCC, stated that while the number of 

transactions occurring imder an active man^ement strategy is greater 

than with a traditional regulated procurement strategy, the auditor was 

able to "adequately audit the transactions in accordance with standard 

auditing procedures."^^ 

The Parties to the Stipulation, including the Commission Staff, 

recognize the benefits to an active managemeint procurement strategy in 

a deregulated market and have agreed not to follow the auditor's 

recommendation to abandon this strategy. TTie Commission approved 

this term of the Stipulation without modification in its Opinion and 

Order. 18 Tlie evidence supports the Commission's decision and the 

Commission should deny OCC's Application for Rehearing. 

OCC had its opportunity to litigate its position regarduig DE-Ohio's 

active management. As discussed above the FPP proceeding in Case No 

05-725-EL-UNC was consolidated in the above styled cases. The auditor 

was present and available for cross-examination at the April 2006 

hearing of this matter. OCC had the ability to pre-file testimony for its 

In re DE-Ohio's MBSSO, Case No. 03-93-EI^ATA, et ai. (Remand Rider TR II at 72-78) (April 
19,2007). 
'* Id 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. (Remand Rider TR I at 59) (April 19, 
2007). 
" In re DE-Ohio's MBSSO, Case No. 03.93-EL-ATA, et a l (Opinion and Order at IS) (November 
20,2007). 
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vritncsses, conduct discovery, and cross-examine DE-Ohio's own 

witnesses regarding the merits of active management. There is no 

requirement that Parties to a Stipulation must ^ r e e to every conceivable 

position advocated in a proceeding. Such a concept is contrary to the 

very purpose for settlements or Stipulations in legal proceedings. 

B. OCC had a ftiU opportunity to litigate the issue of coal 
portfolio purchases. 

OCC also argues that the Commission should compel DE-Ohio to 

enter long term coal procurement contracts. ̂ ^ The Stipulating Parties 

agreed with the auditor's recommendation and decided that discussions 

should ensue to determine how DE-Ohio might reasonably enter long 

term coal contracts in a market environment with Rate Stabilization 

Plans providing certainty only through December 31, 2008.20 The 

Commission properly approved the Stipulation provision regarding Coal 

procurement.2' 

OCC alleges that failure to require DE-Ohio to enter long term coal 

procurement contracts leaves "customers totally exposed to the market" 

beginning January 1, 2009.22 OCC's a i l m e n t regarding DE-Ohio's coal 

procurement contracts directly conflicts with its argument regarding 

CWIP where OCC argues that customers should not pay CWIP on plant 

" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al, (OCC Rider Application for Rehearing 
at 8) (December 20,2007). 
^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al (Joint Remand Rider Exhibit 1 at 5) 
(April 9.2007). 
'̂ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al (Opinion and Order at 16) (November 

20,2007). 
^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et ai , (OCC Rider Application for Rehearing 
at 8) (December 20.2007). 
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that may not be serving customers beginning in 2009.23 OCC cannot 

have it both ways and the Commission should deny its Application for 

Rehearing. 

C. OCC had a taU opportunity to litigate whether DE-Ohio may 
include legacy Duke Energy North America capacity in SRT 
charges. 

OCC had a full opportunity to present evidence, cross-examine DE-

Ohio's witness Mr. Whitlock, and the auditor regarding the use of legacy 

Duke Energy North America (DENA) generating assets as part of the SRT 

planning reserve margin. Tlie legacy DENA generating assets are now 

owned by DE-Ohio but are not committed to serve DE-Ohio customers as 

part of DE-Ohio's MBSSO. The legacy DENA assets operate exclusively 

in the competitive wholesale electric market. No charges associated with 

the DENA assets have been passed through the SRT. 

The Stipulation, approved by the Commission, permits DE-Ohio to 

use legacy DENA capacity to fill an emergency short capacity position.^^ 

This ability is a reliability measure for the protection of customers. It 

includes compensation for the capacity that the Commission must 

approve in an SRT case.^s 

It is highly beneficial to consimiers that all reasonably priced 

generation options are available and at DE-Ohio's disposal to meet 

capacity requirements, especially in an emergency. The legacy DENA 

" Id. at 14. 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et a l (Joint Remand Rider Exhibii 1 at 5) 
(April 9,2007). 
" Id. 

10 
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assets arc no exception. The need for available capacity options is 

especially true in the day-ahead market where a sudden capacity 

constraint coupled with a desperate need for capacity would likely expose 

consumers to high prices. In the Stipulation, the Parties have agreed to 

a methodology for determining a market price for the legacy DENA assets 

and under what limited circumstances DE-Ohio could include this 

capacity to meet short-term capacity needs.^^ The very nature of a 

capacity purchase in an emergency makes the market price 

unpredictable as the availability of capacity is simply unknown. 

The Stipulation provides the Commission with two definitive 

alternatives for pricing the DENA capacity at the time it is needed 

through the midpoint of broker quotes and an average of third party 

purchases.27 The Stipulation also affords the ability to consider and 

agree upon additional reasonable pricing methodologies.28 

Similarly, the pricing methodologies set forth in the Stipulation 

relative to the DENA capacity ensure the ability of the applicable SRT 

auditor to audit all DENA transactions occurring during the audit period. 

This is true because the pricing methodologies require DE-Ohio to 

maintaun records of brokers' quotes and/or third party transactions. 

Thus the Commission vrill have a record to assess the reasonableness of 

future DENA short term capacity transactions. To this date DE-Ohio has 

=̂  id. 
" Id. 
^ In re DE-Ohio's MBSSO, Case No. 03^93-EL-ATA, et al (Joint Remand Rider Exhibit I at 7) 
(April 19,2007). 

11 
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not included legacy DENA capacity in the SRT. Therefore, the issue has 

not been before the Commission in any subsequent SRT case. 

OCC incorrectly alleges that the inclusion of the legacy DENA 

assets in the SRT violates a prior Stipulation entered by OCC.29 That 

Stipulation requires DE-Ohio to apply to the Commission for approval to 

include the legacy DENA assets in the SRT and to provide OCC with 

workpapers and other supporting data,30 These cases represented an 

application to the Commission for approval, and the Commission has 

approved the use, of the legacy DENA assets under limited emergency 

circumstances. This satisfies the first condition of the 2005 Stipulation. 

Second, OCC has all of the workpapers and other information regarding 

the use of the legacy DENA assets as planning reserves. If there comes a 

time when DE-Ohio actually seeks to pass a charge through the SRT 

associated with the legacy DENA assets it will provide information to 

OCC. To date there is no such information and DE-Ohio has satisfied 

the second prong of the 2005 Stipulation. The Commission properly 

considered the 2005 Stipulation and approved the emergency use of the 

legacy DENA assets through the SRT. The Commission should deny 

OCC's Application for Rehearing. 

*' In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al, (OCC Rider Application for Rehearing 
at 10) (December 20,2007). 
'° In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et a l . (Stipulation and Recommendation at 4-
5) (October 25,2005). 

12 
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D. The OCC had a fuU opportunity to litigate the DE-Ohio's 
ability to recover CWIP through the AAC. 

OCC cross-examined DE-Ohio's witness, Mr. Wathen regarding 

CWIP. It also cross-examined Staff witness Mr, Tufts. Interestingly, OCC 

declined to cross-examine Staff witness Mr. Cahaan except to determine 

that he was the witness responsible for Staff's AAC CWIP position,^^ 

OCC was not denied process regarding the AAC CWIP issue it raised. 

Essentially OCC wants the Commission to treat CWIP in the same 

manner it used in a fully regulated environment even though the retail 

electric service is competitive, not regulated.32 As Staff witness Mr, 

Cahaan testified there are differences between prices constructed in a 

regulatory regime versus those constructed in a market regime.^^ OCC 

never challenged StaiTs testimony. Further, OCC's own witness, Mr. 

Haugh, ignored the difference completely. 

In its Application for Rehearing OCC wrongly alleges that DE-

Ohio's CWIP position is "inconsistent with the Company's 

representations regarding other generation charge components in the 

consolidated record.''^'* In a footnote to the quoted criticism OCC alleges 

'̂ In re DE-Ohio's MBSSO, C&se'Ho.03-93'EL-AT A etal . (Tr.U.at 130-132)(April 19,2007). 
^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al, (OCC Rider Application for Rehearing 
at 13-14) (December 20.2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al, (StaflTExhibit 3 at 3) (April 9,2007). 
'^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et ai, (OCC Rider Application for Rehearing 
at 15) (Dec«nber20,2007). 

13 
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that the Commission's Opinion and Order did not state the facts relied 

upon in its approval of CWIP.̂ ® There is no basis for either allegation. 

DE-Ohio's CWIP calculation is entirely consistent with its position 

for other MBSSO components. In each component, including the FPP 

and SRT, DE-Ohio seeks cost recovery in real time. The FPP is adjusted 

quarterly with a true-up and the SRT is based on an annual estimate 

with a true-up. In the competitive market real time recovery of expenses 

is precisely how competitors price their product. A retum on CWIP as 

the expense is incurred is entirely consistent with DE-Ohio's position 

concerning generation prices. On the other hand OCC asserts that DE-

Ohio shovild enter long term coal contracts because its generating plants 

will continue to run but should not recover CWIP because the plants may 

not serve customers after 2008. OCC's position is inconsistent, not DE-

Ohio's. 

DE-Ohio provided Staff, and through discovery OCC, with all of the 

accounting information to support its CWIP recovery. Staff witness Mr, 

Tufts audited the accounting supporting DE-Ohio's CWIP recovery and 

Staff witness Mr. Cahaan supported the policy behind the calculation.^^ 

The Commission fully discussed the evidence of record regarding 

recovery of a retum on CWIP in its Opinion and Order. 37 No more is 

Id, 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et a l . (Staff Exhibits 2,2(A), and 3) (April 9, 
2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al (Opinion and Order at 21-23) 
(Novetttber20,2007). 

14 
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required and the Commission should deny OCC's Application for 

Rehearing. 

II. The Commission has not ceded its authority to DE-Ohio or 
Staff. 

OCC improperly alleges that the Commission has unlawfully 

delegated its authority to DE-Ohio and Staff.as The basis of OCC's 

allegation is the Commission's approval of discussions between Staff and 

DE-Ohio leading to a bill credit for customers,39 OCC's allegation is a 

canard. 

Before DE-Ohio may implement a bill credit it must file tariffs that 

the Commission must approve and that OCC may challenge. In these 

proceedings that means that OCC may challenge the bill credits in the 

applicable FPP proceeding. The Commission has ceded no authority and 

should deny OCC's Application for Rehearing in its entirety. 

in . Each Party was properly granted standing in all of these 
proceedings. 

In an Entry dated November 23, 2006, and affirmed by Order from 

the bench during a pre-hearing conference held December 14, 2006, the 

cases listed above were consolidated before the Commission on remand 

from the Court.'^o At the December 14, 2006, prehearing conference the 

" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al, (OCC Rider Application for Rehearing 
al 16) (Decemb^ 20,2007), 
^' Id, 
**• In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et ai., (Entry at 3) (November 23,2006). 

15 
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Attorney Examiners decided that each attomey for all Parties would be 

noticed in all proceedings,'*^ 

OCC argued for the inclusion of all Parties and supported 

consolidation of the cases.'*^ DE-Ohio" opposed consolidation but agreed 

on the basis that the purpose of consolidation was to move the cases 

quickly to conclusion.-^^ Having agreed to consolidation it is 

disingenuous of OCC to argue that certain Parties improperly 

paiticipatcd in some of the cases. All of the Paities intervened in at least 

one of the consolidated cases and participated in all of the cases after 

consolidation. The Commission consolidated the cases, determined the 

participating Parties, and all Parties, including OCC, agreed. OCC is 

prohibited by the doctrine of resjudicatUj and fundamental faimess from 

asserting a lack of standing at this stage of the proceeding, 

IV. The Commission properly considered the elements necessary 
to approve a partial Stipulation. 

OCC and OPAE incorrectly argue that the Commission failed to 

consider each element necessary to approve a partial Stipulation because 

it did not take into account the effect of confidential commercial 

contracts.*'* OCC and OPAE allege that the terms of the confidential 

commercial contracts lead to the conclusion that there was no serious 

*' In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al, (Tr. December 14,2006 Prehearing 
Conference) (January 8,2007). 
« Id. 

Id. 
** Jn re DE-Ohio's MBSSO, Case No, 03-93-EL-ATA et ai., (OCC Ridw Application for Rehearing 
at 21-37) (December 20, 2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al, (OPAE Rider 
Application for Rehearing) (Decembw- 20.2007). 
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bargaining among the Parties, The Commission properly held 

otherwisc^s 

Signatories to the Stipulation include DE-Ohio, Staff, People 

Working Cooperatively (PWC) , The City of Cincinnati (City) and the Ohio 

Energy Group (OEG).'̂ ^ Only OCC and OPAE opposed the Stipulation, 

Neither OCC nor OPAE presented evidence connecting the confidential 

commercial contracts to the Stipulation.'*^ The Stipulation was entered 

almost three years after the Commission issued its Entry on Rehearing in 

Case No. 03-93 EL-ATA, and nothing in the confidential commercial 

contracts mentions any other case in these proceedings. 

OCC's and OPAE's argument amounts to a suggested prohibition 

against any Stipulation with Parties to a DE-Ohio case establishing any 

component of its market price absent agreement by OCC and OPAE, 

There is simply no such standard. 

A. There was serious bargaining among knowledgeable Parties. 

With respect to the requirement of serious bargaining among 

capable and knowledgeable parties, all of the parties to these 

proceedings, including Commission Staff, Marketers, Non-residential 

Consumers, OCC and OPAE, were invited and participated in the 

'^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al (Opinion and Order at 27) (November 
20, 2007). 
46 

47 
In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. (Stipulation at 9) (April 9,2007). 
In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al (Opinion and Order at 26) (November 

20,2007). 
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settlement discussions.^^ All of the Parties, including the signatories to 

the Stipulation, as well as those who chose not to sign, have extensive 

experience before the Commission. The Commission properly held that 

the negotiating Parties have extensive knowledge and experience.*^ 

OCC and OPAE argue that the support of some of the signatories is 

suspect because they have other contractual arrangements that may 

effect their negotiating position.so OCC's and OPAE's arguments are 

flawed. 

There is no requirement that each Party negotiating a Stipulation 

come to the table with the same interest, position, or relationships. In 

these cases, the Commission Staff is involved in the day to day regulation 

of DE-Ohio and represents the balanced interests of all stakeholders. 

The City is the statutory representative of residential customers in DE-

Ohio's service territory and has contractual relationships with DE-

Ohio.si OEG is an advocate for industrial customers Some of OEQ-'s 

m ^ b e r s i l i a w Gpnta^^ 

Industrial Energy Users-Ohio (lEU-Ohio) also represents industrial 

customers. 5t^haS:::#iSpi|S^^ 

Ohio. PWC provides energy efiiciency and weatherization services to low 

•*" In re DE-Ohio's MBSSO, Case No. 03-93-BL-ATA, et ai. (DE-Ohio Remand Rider Ex. 6 at 5) 
^April6.2007). 
^' In re DE-Ohio's MB^O, Case No. 03-93-EL-ATA, et al (Opinion and Order at 27) (November 
20,2007). 
*̂  In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA. et a l , (OCC Remand Application for 
Rehearing at 23-29) (December 20, 2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al., 
rOPAE Remand Application for Rehearing) (December 20,2007). 
*' Ohio Rev. Code Ann. § 4911.15 Oaldwin 2007). 
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income residential customers in Ohio and Kentucky and has contractual 

relationships with DE-Ohio to fund such services, PWC's contracts 

result from a competitive bid process controlled by members of the Duke 

Energy Community Partnership, a collaborative of many Southem Ohio 

community groups including OPAE's members. The Ohio Hospital 

Association (OHA) represents hospitals in Ohio. Som6:X>f its; members 

|^tV^-^Wi'<^^^ OPAE 

represents Ohio Community Action Agencies, two of which are in DE-

Ohlo's certified territory and have contractual relationships with DE-

Ohio. OCC is, like the City, a statutory representative of residential 

customers, Kroger is a commercial customer representing its interests, 

Kroger also ha$ cori trach^ raaffimshi^":im^ 

Dominion Retail Sales and the Ohio Marketers' Group represent 

competitive retail electric service providers. Each of these Parties fully 

participated in negotiation of the Stipulation at issue in these 

proceedings. 

Ultimately, Staff, DE-Ohio, the City, OEG, and OHA supported the 

Stipulation and only OCC and OPAE opposed it. The Stipulation enjoyed 

support from a regulator representing a balanced interest of all Parties, a 

utility, residential representatives, and industrial and commercial 

customer representatives. Clearly serious bargaining resulted in a broad 

based, although not unanimous, Stipulation. 
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<Wi&aSt§ t t ^ thfemvto a y ( ^ 

0.r;5!?iAC>:52 This is a factually incorrect assertion. 

None of the contracts referred to by OCC and OPAE prevent any of 

the signatories to the Stipulation from paying increases in the FPP, SRT, 

or AAC.S3 In fact, all of the Parties who take competitive retail service 

from DE-Ohio, pay DE-Ohio its entire MBSSO market price. The 

Commission has significant experience with Staff, the City, PWC, OEG 

and OHA through their participation in many cases before the 

Commission. None of those Parties would hesitate to oppose an 

application or Stipulation that resulted in an increase unless they felt 

that the application or Stipulation was just and reasonable. That is the 

case before the Commission in these proceedings. The support of these 

Parties despite the increased market prices set forth in the Stipulation is 

strong evidence of serious bargaining among the parties. 

OCC and OPAE also ignore the fact that the contracts, public and 

confidential, which they complain taint the negotiation process, do not 

include any language regarding Case Nos. 05-725-EL-UNC, 06-1069-EL-

UNC, 05-724-EL-UNC, 06-1068-EL-UNC and 06-1085-EL-UNC. 

*̂  In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a i , (OCC Remand Application for 
Rehearing at 23-29) (December 20, 2007); In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a l , 
(OPAE Remand Application for Rehearing) (December 20,2007). 
^̂  In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. (OCC*s Witness Hixon's Testimony at 
Ex. 17) (March 9,2007). 
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Therefore, the contracts do not prohibit any party from taking a position 

contrary to DE-Ohio's position regarding the MBSSO Riders.54 To the 

extent there is any confusion on this point it is OCC's doing as OCC 

requested and supported the consolidation of Case Nos, 05-725-EL-UNC, 

06-1069-EL-UNC, 05-724-EL-UNC, 06-1068-EL-UNC and 06-1085-EL-

UNC having to do with the MBSSO Riders, vrtth Case No. 03-93-El-ATA, 

et a l , which does not. DE-Ohio opposed the case consolidation.ss 

Despite the protestations of OCC and OPAE to the contrary, the 

Stipulation in phase two of these proceedings was the product of serious 

bargaining among capable and knowledgeable parties. The Commission 

correctly found that serious bargaining among knowledgeable Parties 

occurred.56 

B. The Stipulation beneflts the publio Interest. 

Similarly, the evidence shows that the Stipulation will benefit the 

public interest. As explained in the Company's Merit Brief, DE-Ohio 

witness Paul Smith testified that the Stipulation furthers the 

Commission's three goals for rate stabilized MBSSOs: (1) rate certainty 

for consumers; (2) financial stability for electric distribution utilities; and 

(3) the continued development of the competitive retail electric service 

market.̂ *^ 

« Id, 
Si in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al., (Tr. at !8-22) (December 14,2006). 
** In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a l (Opniion and Order at 27) (November 
20,2007). 
" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a l (DE-Ohio Remand Rider Mwit Brief at 
6-10) (May 17,2007). 
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Further, the Stipulation provides an added public benefit in that it 

requires DE-Ohio to issue a bill credit related to a confidential settlement 

stemming from a defaulted coal-delivery contract in 2005, and in prior 

years. This credit is greater than the amount recommended by the 

auditor and will be provided in a more expedited manner.se This credit 

will mitigate and help offset the totality of the price adjustment for the 

2007 MBSSO rider components, which will be recovered throughout the 

remainder of the year once approved by the Commission.^^ 

By the terms of the Stipulation all consimier classes, including 

residential consumers who were not even subject to the Company's 

MBSSO Rider FPP when the facts and circumstances occurred that 

necessitated the confidential contract settlement, will share in the credit. 

Accordingly, residential consumers receive a substantial benefit, in 

excess of what was recommended by the FPP auditor, through the terms 

of the very Stipulation that OCC is opposing. It should be noted that this 

provision remains in the Stipulation at the insistence of PWC, the City of 

Cincinnati and Staff over the objections of DE-Ohio. It truly represents a 

compromise of interests and a benefit for residential consumers despite 

OCC's lack of support. Finally, the Stipulation adopts almost all of the 

auditor's and Staffs recommendations so that the FPP, SRT, and AAC 

market price components are set at a reasonable level for the benefit of 

^̂  In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al (Joint Remand Rider Exhibit 1 at 4) 
(April 19.2007). 
' ' Id. 
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the public. Once again the Commission properly found the Stipulation 

benefits the public.^° 

C. The Stipulation does not violate any regulatory principle. 

Neither does the Stipulation violate any regulatory principle. In 

Ohio, generation is deregulated. The Stipulation is consistent with the 

pricing structure recently approved by the Commission without any 

Stipulation by any Party.^i The Commission's authority over the market 

price is to decide whether the price is just and reasonable by determining 

whether it is set below cost for the purpose of destroying competition or 

is discriminatory.^^ The Commission agrees vnth this statutory 

interpretation." 

By express intent of the General Assembly, R.C. Chapter 4909 in 

its entirety, among other "traditional" regulated ratemaking statutes, are 

inapplicable to a competitive retail electric service such as DE-Ohio's 

MBSSO. Therefore, many regulatory principles and practices, which 

historically existed under a fully regulated construct, such as the 

limitation of CWIP recovery, do not apply with respect to generation 

service, including DE-Ohio's Riders AAC, FPP and SRT. 

The Stipulation is a compromise of the issues surroimding the 

Company's management and price setting of certain components of DE-

^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al (Opinion and Order at 28-29) 
(November 20.2007). 
*̂ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a l {Order on Remand) (October 24,2007). 

" Ohio Rev. Code Ann. §§4928.05,4905.33(B). 4905.35 (Baldwin 2007). 
" In re AEP's MBSSO, Case No. 04-169-EL-UNC (Opinion and Order at 18) (January 26,2005). 

23 



03067 
Ohio's MBSSO in a manner that is agreeable to DE-Ohio, the Staff of the 

Commission and the other signatory Parties. It is a balancing of 

positions and competing interests. The Stipulation provides many 

benefits to consumers including reasonable and stable market prices and 

permits the Company to maintain reliable firm generation service to all 

consumers while balancing various market risks. Accordingly, the 

Commission should maintain its Order and deny OCC's and OPAE's 

Application for Rehearing. 
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CONCLUSION: 

DE-Ohio respectfully requests that the Commission deny OCC's 

and OPAE's Application for Rehearing in its entirety. The Commission 

formulated its Order based upon sound factual support and reasoning, 

OCC and OPAE have received more due process than required by the 

Court's remand opinion or statute. The Commission has made its 

determinations based upon the best information all Parties could place 

before it in a fully lit^ated environment. It has examined all of the 

public and confidential contracts. It has reexamined all of the 

components of DE-Ohio's MBSSO. The Commission should sustain its 

Order regarding the MBSSO Riders without amendment. 

Respectfully Submitted, 

Paul A. Colbert, 1 *aul A. Colbert, TriaPTwtomey 
Associate General (Counsel 
Rocco D'Ascenzo, Covinsel 
Duke Energy Ohio 
2500 Atrium II, 139 East Fourth Street 
P. O, Box 960 
Cincinnati, Ohio 45201-0960 
(513)419-1827 
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03073 TRADE SECRET ^ ; ^ l 

THE CINCINNATI GAS S. ELECTRIC COMPANY 

Protected Midjy ier i t Gas Toll inQ Agreement 

Una 
No. Descr ipt ion 

(A) 

May 

MWb 

Capacity Chaige/Kw/Montti 

CG&?s C a p a ^ Charge 

Estimated Monthly Costs Recoverable 
System Reliability Tracker - Rider SRT 

July 

MNs 

C34>acity Charge/tOM/Monlh 

CG&E's Capacity Charge 

Esbmated htonthty Costs Reoweiable Via 
System Reliability Tracker- Rider SRT 

9 Total Tonirtg Agreement Capacity Charge 

Amount 
(B» 

Descr ipt ion 

(C) 

MWi 

Capacity ChaigefKwARonth 

CG&E'S CapacHy Charge 

Estimated Monthly Costs Recoverable Via 
System ReOabWty Tracker - Rfder SRT 

August 

MW» 

CapacJ^ ChargeA(w/Moi^ 
CG&E's Capacity Charge 

Estimated Monthly Costs Recoverable Via 
System Reliability Tracker - Rider SRT 

September 

MWi 

Capacity ChargeAON/Montti 
CG&E's Capacity Charge 

Estimated Monthly Costs Recoverable Via 
System Reliabifty Tracker - Rider SRT 

Amount 
Une 
No. 
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At lachm«mOFE2 

Schedule B 

TRADE SECRET »*•»•*«" 

THE CINCINNATI GAS & ELECTRIC COMPANY 

MM-MerU Gae ToMInQ Aarwment 

Une 
No. 

Urn 
Description 

(A) 

1 MWt 

C^apacMy ChargeACwMonlh 

CG&es Capacity Charge 

Estimaled Monthly Costs Reraverabte Via 

4 System ReMaMHty Tracker-Rldar SRT 

August 

S UW* 

6 Capacity Charge/Kw/Montti 

7 C(S&E*s Capacity Chaige 

Esthnatad Monthly Costs Recoverable Via 

8 System RelabiRy Tracker-RMer SRT 

9 Total ToSng Agreement Capacity Charge 

A m o u n t 

[B) 
Deacr ipwo f l 

— m 
July 

WN9 

Capadly Charge/KwMonth 

CG&es CiN)ac)ty Charge 

EsUmatid Month^ Costs RecoveraMs 

System RellsbiMy Tracker - Rider SRT 

September 

Capacity Charntt/KwMonlh 

CG&E's Capacity Charge 

EsUmaled Monthly Costs Recoverable Via 

System Refiabtty Tracker - Rider SRT 
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THE CINCINNATI GAS & ELECTRIC COMPANY 

Purchased Capacity 

Une 
No. Descriptii on Amount 

W 

June 

2 Capacity ChargeflCw/Monlh 

3 CG&E^ Capacity Charge 

Estimated Monthly Costs Recoverable 

4 System RelabiMy Tracker-Rider SRT 

August 

6 CapacKy ChargeflCw/Montti 

7 CC^&E's Capad^ Charge 

Estimated Monthly Costs Recoverable Vis 

6 System ReHabitty Tracker • Rider SRT 

Total ToKng Agreement Capacity Charge 

Descr i i 

—î  
ption Ainotuit 

line 
No. 

July 

MVUh 

Capacity ChargeOCwMontti 

CG&E's Capacity Charg* 

Estimated Monthly C D S U Recoverabto Vie 

System ReHabiNty Tracker - RMer SRT 

Capadty Chaige/KwManlh 

CG&Ps CapKi ty C h v g e 

Estinwled Monthly Costs Recoverable Via 

System ReKeblMy Trackw - Rider SRT 
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1 MR. COLBERT: Thank you, your Honor. 

2 ATTORNEY EXAMINER FARKAS: Okay. 

3 You may proceed. 

4 Q. (By Ms. Hotz) Mr. Esamann, will you 

5 please refer to Attachment DFE-1, Schedule B, 

6 page 1 of 6 . 

7 ATTORNEY EXAMINER KINGERY: That was 

8 schedule what? I'm sorry. B? 

9 MS. HOTZ: 1 of 6 , yes. 

10 A. I ' m s o r r y , DFE-1 o r 2? 

1 1 Q . D F E - 1 . 

12 A. Okay . I h a v e i t . 

13 Q, Whatisthis document? 

14 A. DFE-1, Schedule B, page 1 of 6? 

15 Q. Yes. 

16 A. This is a document which estimates 

17 the costs of various products that we -- we 

18 propose would fit with our portfolio well at 

19 this point that would provide us with the 

20 necessary capacity and/or energy products for 

21 the summer of 2006. 

22 Q. How many megawatts of capacity does 

23 CG&E have available to it through these 

24 products? 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , O h i o (614) 2 2 4 - 9 4 8 1 
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1 A. You could refer back to Attachment 

2 DFE-1, Schedule C, page 1 of 1, and that is a 

3 summary of the analysis that I explained 

4 earlier that we go through and near the bottom 

5 there is a line that says "Capacity position @ 

6 15 percent reserve margin." There would be 

7 products purchased in the months of May, June, 

8 July, August, and September in order to meet 

9 our -- the needs of our system. So they would 

10 fill those shortfalls in those particular 

11 months. 

12 Q. So how many megawatts is that? 

13 A. Well,forthe month of May -- excuse 

14 me. Let me refer to you DFE-1, Schedule B, 

15 page 2 of 6 and then each of the pages 

16 subsequent to that will show you by product the 

17 amount of megawatts by month that are being 

18 purchased. 

19 Q. Okay. That's good. Could you add 

20 those all up and indicate what -- would it take 

21 you a long time to do that? 

22 A. No. By month? 

23 Q. Yes, please. 

24 A. Well, forMaytheonly product that 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , O h i o (614) 2 2 4 - 9 4 8 1 
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is projected for May is on Schedule B, page 3 

of 6 and 

Mid-Merit 

June the 

that ia|fl^Hmegawatts. That's a 

Gas Tolling Agreement. In June -- in 

total of the products purchased again 

on schedule B, page 2 of 6 through 6 of 6 sums 

to^HIHB 'megawatts. And I believe July and 

August would also be ||||mB||egawatts. 

September 

Q. 

Could you 

sums toJmHpiegawatts. 

Okay. Thank you for doing that. 

I please turn to Supplemental 

Attachment DFE-3. 

A. 

Q. 

A. 

Q. 

A. 

products 

Which one again? I'm sorry. 

Supplement Attachment DFE-3. 

Okay. 

What is this document? 

This document reflects the actual 

purchased for reliability needs for 

the summer of 2005 in order to meet our load. 

These are again the actual products purchased 

and the costs of each of those products of the 

capacity 

Q. 

customer 

A. 

component of that cost. 

What does the term native load 

on this document mean? 

Native load customers would be those 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , O h i o ( 6 1 4 ) 2 2 4 - 9 4 8 1 
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customers that we have on a retail basis that 

we have an obligation to serve through the 

market-based standard service offer. 

Q. Okay. When you go back to DFE-1, 

Schedule B, page 1 of 6, I notice you have 

incurred to serve POLR load customers. How's 

come did you say POLR load customers in that 

schedule and native load customers in 

Attachment DFE-3 ? 

A. Okay. DFE-1, Schedule B, page 1 of 

6? 

Q. 

A. 

Q. 

A. 

Yes . 

That is for 2006. 

Uh-huh. 

So we are proposing to purchase for 

the customers that we provide -- we project 

will provide service to through CG&E. And we 

are also providing capacity purchases for those 

customers in which we have the provider of last 

resort obligation to the extent a CRES supplier 

would default or otherwise customers who would 

switch back to us. So this is for 2006. The 

document that you were at before, DFE-3, is 

the -- are the actual amounts that we expended 

ARMSTRONG & OKEY, INC.. Columbus, Ohio (614) 224-9481 
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1 for the summer months of 2005 so --

2 Q. So the distinction is actual. 

3 A. 2005 actual, DFE-1, Schedule B, 1 of 

4 6, is 2006 projected. 

5 Q. Okay. 

6 A. Right. 

7 Q. Now, let's go through each of these 

8 products that you have here on Supplemental 

9 Attachment DFE-3 and I would like to know how 

10 many times or how frequently you exercised 

11 these products during 2005. 

12 A. Okay. 

13 Q. Could you tell me for line 1, 

14 please. 

15 A. L i n e l i s - - i s purchasing capacity 

16 only to back up a - - a 5-by-16 energy product 

17 in the marketplace just to ensure that we have 

18 capacity in place behind that product so this 

19 is not an exercisable situation. It's a 

20 purchase -- an outright purchase of capacity to 

21 back up the 5-by-16 energy product that we 

22 purchased. ' 

23 Q. Was it ever used? 

24 A. These are must take -- this is a 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , O h i o (614) 2 2 4 - 9 4 8 1 
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1 must take product so it's taken every day in 

2 the months that are shown here, June, July, 

3 August, September, and the energy component 

4 runs through the FPP. 

5 Q. Sowasthecapacityused? 

6 A. Well, the capacity is there that we 

7. have identified as a backup to this product. 

8 So we're buying a 5-by-16 product in the 

9 marketplace from someone that --

10 Q. Right. 

11 A. -- may or may not have a- generation 

12 source. They are just market participants. 

13 Q. Right. 

14 A. And what we have done we've went 

15 ahead and bought that product but to ensure we 

16 have the capacity to the extent that this 

17 product wouldn't show up, whoever was in the 

18 market didn't deliver this product, we wanted 

19 to ensure we could still go to an asset and say 

20 actually we want you to produce power for us at 

21 whatever price it takes to produce it. We use 

22 two facts to back up, a capacity and component. 

23 Q. Did you ever use either of those? 

24 A. Capacity stands as backup to ensure 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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you have a source to get this from. The 5 by 

16s is something we must take. 

Q. So you took it. Did you use it? 

A. Yes, yeah, we used it, yes. 

Q. How many times did you use it? 

A. Well; we used it. In this case you 

must take it so when you buy this product, you 

• are buying energy and you are putting it into 

your portfolio each and every day. 

Q. Did you use it to serve the native 

load customers? 

A. Yes, yes. It was bought for our 

native load customers. 

Q. Uh-huh. And so it was used? 

A. Yes. 

Q. And how -- how was it used? 

A. It was used to provide energy to 

those customers. It just became part of our 

portfolio just like a generating plant would 

become part of our portfolio. 

Q. Okay, How about this "daily fixed 

$75 strike energy firm Lli call option with 

capacity backing," was that ever used? 

A. Yes. That's a different product 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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and, again / in 

is capacity beh 

market pro 

$75 strike 

duct 

147 
this case we ensure that there 

lind that but then we buy a 

which is a call option with a 

price and to the extent that we 

would strike that product at $75, that would be 

done on be 

Q. 

A. 

Q. 

A. 

across the 

Q. 

would it b 

A. 

products, 

day-ahead 

following 

Q. 

strike the 

A. 

frequently 

half 

Did 

Yes-. 

How 

of our native load customer. 

you strike it? 

many times did you strike it? 

My memory of that is aboudflH|times 

summer months. 

And 

e use 

That 

and I 

call 

day. 

Okay 

dail 

Yes, 

and. 

that number is 

during the 

Q. 

if you did strike that, how long 

d? 

product is -- typically these 

think this one is that way; a 

option for 16 hours the 

16 peak hours. 

And under No. 3 did you 

y fixed $100 option? 

we did. We struck it less 

again, subject to check I think 

|||||^|[||[HH|times we 

summer. 

Okay How about No. 4, the daily 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , O h i o (614) 2 2 4 - 9 4 8 1 
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fixed $75 strike energy? 

A. That's a similar product, exactly 

the same product as on line 2. This would have 

just come from a different supplier so that's 

why it's listed out separately. 

Q. So that's included in th^P|p:imes? 

A. Those two together, yes. 

Q. Okay. How about this "Mid-Merit Gas 

Tolling Agreement"? 

A- That's a -- an agreement we entered 

into to pay a capacity right, a capacity 

premium on a per kilowatt month basis to a --

an owner of a combined cycle gas plant. And 

then that gave us the right to buy gas either 

on the market or on a forward basis to burn 

through that and produce electricity so toll 

the gas through that plant is why it's called a 

tolling arrangement. 

Q. Did you use that gas ever? 

We ^̂ ^̂  • I ^ ^ ^ H B ^̂  
was a good heat rate product. And it was also 

we actually were able to purchase this at a 

very good price in the marketplace, so we used 

t h a t ^ H H H p I don't know the number of times 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , O h i o (614) 2 2 4 - 9 4 8 1 
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result, 

marketpl 

market, 

149 
offered into the market but actually 

have to offer it every day. I don't 

many times it cleared the market. 

So you -- so, now, say that again, 

We have to offer this every day. We 

twork service provider, and as a 

we have to offer that into the 

ace. It may or may not clear the 

but we're obligated to offer that in at 

the economic parameters of that particular 

year. 

Q. 

A. 

Q. 

A. 

Q. 

So into MISO or into --

Yes, into MISO. 

Into MISO? 

Right. 

So you -- so you used it, but it 

wasn't included in the dispatch all the time. 

A. 

it would 

you have 

We used it, and when we did use it. 

be included in our dispatch so, again, 

other units on our system and 

depending upon how those units are performing 

at any g 

need to 

iven day or hour, we may or may not 

offer these. We may have better 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , O h i o (614) 2 2 4 - 9 4 8 1 
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1 economic choices available to us just from our 

2 own generation. If load is lower in a 

3 particular day, we may not need any of these 

4 products and that's why you see in some cases 

5 limited number of strikes on those things. 

6 It's an economic choice as you have information 

7 in the moment about load and available 

8 generation or other market sources. 

9 Q. S o h o w o f t e n d i d you - - did you 

10 offer No. 5 into the market? 

11 A. Well, as I said, I think we offered 

12 it every day. As a MISO market participant, we 

13 are required to do that as a network service 

14 provider, but I don't know how many times it 

15 cleared the market. 

16 Q. What percentage would you guess? 

17 A. I don't know. 

18 MR. COLBERT: Objection. She's 

19 asking the witness to speculate. 

20 MS. HOTZ: Well, he is responsible 

21 for planning this for the future. 

22 ATTORNEY EXAMIN'ER FARKAS: I will 

23 let him make an educated guess if he knows. 

24 A. I don't have - - I don't know the 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , O h i o (614) 2 2 4 - 9 4 8 1 
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1 information here as to how many times this was 

2 cleared in the marketplace. I don't know that. 

3 Q. Okay. Under No. 6 how often did you 

4 use this product? 

5 A. This product is strictly capacity. 

6 This is, again, allows us to buy certain 

7 products in the marketplace but to make sure 

8 that we still have purchased enough capacity, a 

9 generating source that to the extent those 

10 market products aren't delivered on that, we 

11 can -- we can go to a generator to actually get 

12 the energy we need. This is important because 

13 what's left out or forgotten sometimes you 

14 can't store electricity and so as a result, we 

15 have to generate that electricity 

16 instantaneously. We can participate in 

17 financial markets to get products that help us 

18 to hedge our risks and our exposure, but when 

19 the day is done, we have to deliver physical 

20 electricity to our customers and this allows us 

21 the ability to know that to the extent some of 

il these market products, you know, don't deliver 

23 or get cut in some way, that we have the 

24 capacity secured deliverable into MISO that 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , O h i o (614) 2 2 4 - 9 4 8 1 
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1 we can generate the energy from those sources. 

2 S o t h i s i s j u s t a backup really. 

3 Q. So did you --so you purchased the 

4 fuel yourself for this? 

5 A. No, In these cases we would have 

6 bought the capacity and then had the right to 

7 take the energy at market prices. 

8 Q. Okay. How often did you do that? 

9 A. Well, W( 

10 "^"""" 

11 And so as a result, we just -- we were able to 

12 meet our reserve requirements with MISO and for 

13 planning purposes with this capacity, but in 

14 the end the energy was essentially in the MISO 

15 market that we purchased it from. 

16 Q. Okay . So it^ 

fBHHHV 
18 A. fll^im^^ were buying market energy 

19 and this was just a capacity backup for that. 

20 Q. Okay. Now, No. 7, "daily fixed call 

21 option with unit outage contingency." 

22 A. Yeah. This is at very similar 

23 product to the options above. The difference 

24 here is that one of the largest contingencies 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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we have to plan for and one of the largest 

s on our system is out -- our outages that 

unplanned, so we certainly plan and take 

outages and but these are mechanical beasts and 

they 

down 

for 

do break down and they unfortunately break 

sometimes at the most inopportune times 

us . 

This product was a call option, but 

it was predicated on a certain number of 

outa ges occurring over the course of the summer 

before we would have basically a financial 

paym 

1 not 

leve 

back 

perf 

and 

with 

Gas 

ent back from this supplier, and we did 

-- we did not get fortunately to an outage 

1 in which we would get financial payment 

from this supplier. 

VflBHHHiBiHiHHHJHM 
A. We were -- our generating units 

ormed very well this summer which was good, 

so subsequently this product w a ^ ^ ^ H | H B 

^(from an energy perspective. 

Q. Okay. Can you provide the record 

information as to how often the Mid-Merit 

Tolling Agreement was accepted into the 

A R M S T R O N G U O K E Y , I N C . , C o l u m b u s , O h i o ( 6 1 4 ) 2 2 4 - 9 4 8 1 
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1 MISO dispatch? 

2 A. Certainly. I don't have that 

3 information with me but. 

4 MS. HOTZ: Could you provide that as 

5 a late-filed exhibit? 

6 MR. COLBERT: Well, we can provide 

7 it to you, 

8 ATTORNEY EXAMINER FARKAS: Are you 

9 going to mark that as an exhibit --

10 confidential exhibit then? 

11 MR. COLBERT: Well, we would submit 

12 it to OCC, and it would be a confidential 

13 document, so from our standpoint it would be 

14 under seal if they offer it into the case. 

15 It's up to them if they want to offer it in. 

16 ATTORNEY EXAMINER FARKAS: Okay. 

17 MR. COLBERT: We would think about 

18 our response to that. I'm not sure what the 

19 relevancy of it is, but we can think about 

20 that. I don't have any objection to it 

21 offhand. 

22 MS. HOTZ: Your konor, I think it's 

23 relevant because it goes to whether or not CG&E 

24 is overpurchasing. 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , O h i o (614) 2 2 4 - 9 4 8 1 
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1 ATTORNEY EXAMINER KINGERY: Okay. 

2 Well, I would say you need to enter it as an 

3 exhibit if you want to. 

4 MS. HOTZ: As a late-filed exhibit? 

5 ATTORNEY EXAMINER FARKAS: 

6 Late-filed exhibit. 

7 MS. HOTZ: Under seal? 

8 ATTORNEY EXAMINER FARKAS: Under 

9 seal. 

10 MS, HOTZ: Okay. 

11 Q. What was the approximate average 

12 cost per million -- per megawatt of these 

13 options that were purchased in 2005 for 2005? 

14 A . I don't know what the average was, 

15 It varied by product. I haven't calculated the 

16 average. 

17 Q. But you could probably calculate it 

18 from the schedules that you gave us and the 

19 information you gave us for the megawatts that 

20 were available per month? 

21 A. Well, again, remember those 

2i schedules were for the projected 2006 levels 

23 that we walked through. 

24 Q. Oh, okay. 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , Ohio (614) 2 2 4 - 9 4 8 1 
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A. So that's different than what we 

were referring to. 

Q. Okay. 

A. These would be supported by purchase 

contracts that I believe may have been provided 

under seal as well. 

Q. Okay, Yeah. The Mid-Merit Gas 

Tolling Agreement is the most expensive of the 

six products purchased. Why is that? 

A. More than likely, and I think it 

would fit with this product, the more a 

capacity purchase -- two things could be going 

on. More capacity purchased would be in the 

money. It would cost you more so an example 

would be a $100 strike price call option should 

cost you less for the option premium than would 

a $75 strike option and in the case of a 

tolling arrangement if it's a very -- a very 

good heat rate plan, the supplier could demand 

more for that. 

The second thing is that it could be 

just sheer number of megawat'ts which I suspect 

this has an impact on this as well. 

Q. What is the cheapest per megawatt of 

A R M S T R O N G & O K E Y , I N C . , C o l u m b u s , O h i o (614) 2 2 4 - 9 4 8 1 
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1 the six products listed? 

2 A. Well, the least expensive product 

3 would be the regulatory capacity purchase where 

4 we have bought other products with some kind of 

5 an energy feature to fit our portfolio but 

6 where we are attempting to just ensure that we 

7 have physical capacity to back up those 

8 products those tend to be less expensive 

9 because we are not asking for any kind of a 

10 fixed price. We're paying for the right to 

11 have that capacity, but generally we are 

12 having -- we're paying for that right at a 

13 market price. So those tend to be less 

14 expensive. 

15 MS. HOTZ: I'mjustcheckingtomake 

16 sure I didn't have any more confidential. You 

17 don't mind discussing the products; it's j ust 

18 the dollars associated in the megawatts? 

19 MR. COLBERT: Yes, I believe that's 

20 all that is redacted. That's the numbers that 

21 are redacted. 

22' MS. HOTZ: I don't have any more 

23 confidential questions. 

24 ATTORNEY EXAMINER FARKAS: Does 
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anyone else have any confidential questions? 

Mr. Smith, do you have any on 

this -- on the confidential? 

MR. SMITH: Not intentionally, no. 

ATTORNEY EXAMINER FARKAS: Okay. 

Well, let's -- then this portion of the record 

here forward will be recorded publicly. 

MR. COLBERT: Your Honor, before we 

do that if I might discuss the admissibility of 

the exhibit that they've asked for and we don't 

have a problem providing the information but 

this was the first time it was asked to be 

admitted as relevant and we would object to 

that in that the question goes to the 2005 

purchases. The 2005 level of the SRT was 

approved by the Commission in another case, in 

03-93, and the only thing that this schedule 

does is show that we actually made purchases 

for substantially less than the amount that was 

approved. And it goes to how that flows 

through in rates so that the price charged to 

customers is substantially l^ss than the amount 

approved by the Commission there can be no 

relevance as to whether or not we purchased an 
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1 appropriate amount in 2005. 

2 That's been decided so to the extent 

3 that's the purpose of the exhibit CG&E would 

4 obj ect . 

5 MS. HOTZ: Your Honor, the reason 

6 why the Commission set forth this hearing is to 

7 establish -- is to listen to interested 

8 parties' concerns abopt the SRT. This is the 

9 first hearing that there has been on the SRT 

10 and we believe that past experience with the 

11 SRT is very relevant to how it's used in the 

12 future. 

13 ATTORNEY EXAMINER KINGERY: We are 

14 going to allow the document to be admitted but 

15 with the understanding that we're not using it 

16 for any discussion of the appropriate level of 

17 the 2 0 05 SRT as Mr. Colbert has pointed out 

18 that was set. But we certainly can use that 

19 information to discuss appropriate levels for 

20 the future. Does that make sense? 

21 MS. HOTZ: Thank you. 

22 MR. COLBERT: Thank you, your Honor. 

23 ATTORNEY EXAMINER FARKAS: Let's go 

24 off the record. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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1 (Discussion off the record.) 

2 (The following testimony is on the 

3 public record.) 
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Inten îews And Site Visit 5-3 
Chapter Organization 5-3 
Certificate Of Accountability Of Independent Auditors 5-5 
Detennination OF FPP Rates in DE-Ohio's Filings For The Period Under Review....5-6 

Third Quarter 2005 5-6 
Fourth Quarter 2005 5-8 
First Quarter 2006 5-10 
Second Quarter 2006 5-13 
Third And Fourth Quarter 2006— Reconciliation Adjustments Applicable To January 
2005 Through June 2006 5-16 

Minimum Review Requirements 5-17 
Review Related To Coal Order Processing 5-21 
Purchase Orders Aand Approved Purchase Requisitions 5-21 
Invoice And Voucher Procedures 5-22 
BTU Adjustments 5-22 
Fuel Ledger 5-23 
Freight And Barge Vouchers 5-24 

Fuel Analysis Reports 5-24 
Retroactive Escalations 5-25 

Review Related To Station Visitatkm And Coal Processing Procedure 5-25 
Review Related To Fuel Supplies Ovmed Or Controlled By The Company 5-28 
Review Related To Purchased Power 5-28 
Review Related To Service Intermptions And Unscheduled Outages 5-29 
FPP Filings, Supporting Woricpapers And Documentation 5-30 
Active Management 5-31 
Accounting Detail 5-33 
Changes To Fuel. Purchased Power Procurement And Emission Allowance 
Procurement 5-34 
Intemal Audits 5-36 

^. Commercial Fuels Management Review 5-36 
2. Emission Allowance Review 5-37 
3. MISO Audit 5-38 

Memorandum Of Findings 5-39 
Recommendations 5-39 

SYSTEM RELIABILITY TRACKER 6-1 
Background 6-1 
2006 Rider SRT 6-3 
2007 Rkler SRT Proposal 6-4 
Evaluation of DE-Ohio's 2007 Rkler SRT Proposal..... 6-4 

' • ; : F ' D E » 



03143 

L i s t o f E x h i b i t s 

(/c 

Exhibit 1-1. ListOflntewlews 1-5 
Exhibit 2-1. DE-Ohfo Steam Electric Generating Capacity 2-2 
Exhib» 2-2. DE-Ohk) Combustton Turt)ine8 2-2 
Exhibit 2-3. DE-Ohk> Coal Purchases During Audit Period 2-3 
Exhibtt 2-4. DE-Oh» Coal Purchases During Prevtous Audit 2-3 
Exhibit 2-5. Comparison Of Audit Period Performance 2-4 
Exhibit 2-6. Historic Spot Maricet Coal Prices 2-4 
Exhibii 2-7. First H^2006 Coal Expenses For DErOhto And Nearby Utilities 2-5 
Exhibii 2-8. S02 Adjusted DeKvered Prices For DE-Ohw And NeariEiy Utilities 
($/MMBTU) 2-5 
Exhibit 2-9. Historical Coal Purchase Costs For DE-Ohk> And Neartsy Utilities..[ 2-6 
Exhibii 2-10. Fuel Procurement In CG&E 2-7 
Exhibii 2-11. DE-Ohk) Inventory Levels During Audit Period 2-9 
Exhibit 2-12. DE-Ohto Inventory Levels Compared To Industry Levels 2-10 
Exhibit 2-13. Physk:al Inventory Results For Miami Foit And Zimmer 2-11 
Exhibit 2-14. DE-Ohn Coal Positton as Of June 30,2005 and March 31,2006 2-12 
Exhibit 2-15. Margins Generated Through Actwe Management Of Coal Hedges 2-13 
Exhibit 2-16. Cost Of Rnancial and Physk:al Swaps During Audit Period 2-15 
Exhibit 2-17. Spot Coal Agreements 2-20 
Exhibit 2-18. DE-Ohto Long-Tenn Coal Supply Agreements 2-23 
Exhibit 2-19. Contract Alk)CoHQna To ULHP For Earf Bend Par DE-Qhlo rTons^ ^2-23 

2-20iflHHH^^^^^^^^^^^^^^^^Hl|K-25 
2-21. J^^^^^^^^^^^^^^^^^^^^^^^^K2-25 
2 - 2 2 . ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ K - 2 6 
2 - 2 3 . ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ l 2 - 2 7 
2 - 2 4 ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ l 2 - 2 8 
2-25.^^^^^^^B^^^^^^^^^^^^^^^^H2-29 
2-26 J ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ H e - 3 0 
2 - 2 7 . ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ K p - 3 0 

Exhibit 2-28. ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ K f - 3 1 
2-29. ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ • • • 1 - 3 2 
2 - 3 0 . ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ K T . | - 3 2 
2-31 . ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ l . . . | - 3 3 
2-32. I ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ B H . . ! - 3 3 
2-33. ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ S . . . f - 3 4 

2-34. j ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ H ^ H H H I H H H H ^ ^ f ' ^ ^ 
Exhibit 3-1. D ^ ! l ! f f P f ^ f f T f ! S ! ^ m n S e m S S g ^ . . 1 ^ . ^ . 3 - 2 
Exhibit 3-2. DE-Ohk) EA Bank Through Audit Period 3-4 
Exhibit 3-3. Summary Of 2006 EA Trades During Audit Period 3-5 
Exhibit 3-4. SOa Bmsskm Altowance Prices 3-6 
Exhibit 4-1 . Ohk> UtiHty Coal-Fired Power Plant Heat Rates For AiKiit Period 4-2 
Exhibit 4-2. Ohk> Utilily Coal-Fired Power Plant Capacity Factors For Audit Period....4-2 
Exhibft 4-3. MISO Coal-Rred Power Plant Heart Rates During Audit Period 4-3 
Exhibit 4 4 . MISO Coal-Fired Power Plant Cumulative Generatk)n By Heat Rate For 
Audit Period 4-4 
Exhibit 5-1. DE-Oh»'s Third Quarter 2005 FPP FSbig 5-7 
Exhibit 5-2. DE-Ohfo's Fourth Quarter 2006 FPP FBing 5-9 
Exhibii 5-3. DE-Ohlo's First Quarter 2006 FPP Rfing ....5-12 

CG^mmiM 



03144 

Exhibit 5-4. DE-Ohio's Second Quarter 2006 FPP Filing 5-15 
Attachment 5-1. Reconciliation Adjustments 5-42 
Attachment 5-2. Documents Requested June 28, 2006 5-58 
Attachment 5-3. Documents Requested July 6,2006 ....5-63 
Exhibit 6-1. Summary Of H12006 SRT Capacity and Purchased Power Costs 6-3 
Exhibit 6-2. Comparison Of June 2005 and June 2006 SRT Costs 6-4 

9 

'-rii lUtil 



03145 

# 

1 

INTRODUCTION 

Energy Ventures Analysis, Inc. (EVA) was selected by the Public Utilities CommJssk)n of 

Ohio (PUCO) to review the reasonableness of the fuel and economy purchased power 

(FPP) component ofthe martlet based rates of Cincinnati Gas & Electric (CG&E) division 

of Duke Energy Ohk> (DE-Ohto) through an independent audit. EVA, with its 

subcontractor Laridn & Associates (Larkin), performed the initial financial and 

management/pertormance audit on October 5, 2005 for the period beginning January 1, 

2005 and ending June 30, 2005. This audit reviews the fuel procurement activities in the 

subsequent pertod beginning July 1, 2005 and ending June 30, 2006. 

Bac icground Of Tl ie CG&E RSP 
Ohio Law, Senate Bill No. 3 (SB3), enacted in 1999 required restructuring ofthe electric 

utility industry and provided for a five year market development period. On August 31, 

2000, the Commission approved CG&E's transition plan, which provkled for a martlet 

development period ending no eariier than December 31,2005 for residential customers. 

The market development period for other customers classes wouki end when 20 percent 

of the toad of each such class had switched electricity providers. The transition plan 

provided for CG&E to recover regulatory transition charges through 2008 for residential 

customers and 2010 for nonresklential customers. 

When the Commisskin realized the "fully competitive maricet (did) ... not develop as 

quickly as was envisioned by lawmakers in Senate Bill 3". it looked to how it couki "help 

prevent electric customers from facing 'sticker shock' from electric rates when the 

Energy Ventures Aratysli, Inc. ^.-^ Financial and Managenwnt/Performanca 
Larkin & Associatea PLLC Audit of the FPP of the DE-Ohlo 
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maricet development period ends". The outcome was the devetopment of rate 

stabilization plans (RSP's) that would insure the continuation of "stable, competitive 

rates". The PUCO has approved RSP's for American Electric Power, Dayton Power 

and Light, FirstEnergy, as well as CG&E. 

As noted above, the CG&E RSP was developed at the request of the Commission. A 

stipulation on the CG&E RSP was negotiated by many of the parties to the proceeding. 

Among other things, the stipulatton provided that "CG&E would calculate the avoklable 

fuel cost component of the price to compare by using the average costs of fuel 

consumed at CG&E's plants and economy purchased power costs, fbr all sales in 

CG&E's certified service tenitory. CG&E wouki adjust its fuel costs quarteriy and wouki 

calculate the fuel costs to be part of the price to compare by using a baseline of the fuel 

costs approved by the Commission in Case No. 99-103-EL-EFC. In no instance wouM 

the fuel cost portion of the price to compare be reduced."^ 

As noted above, the annual review ofthe FPP was included in the original Opinton and 

Order. The clarification that the review was to determine the "reasonableness" of the 

FPP was part of the Entry on Rehearing. Also part of the Entry on Rehearing was the 

clarification that the "amounts to be recovered for fuel, economy purchased power, and 

EAs are those in excess of amounts authorized in CG&E's last electric fuel component 

proceeding". (Entry on Rehearing. Finding (13)(c)) 

In i t ia i Audi t Of The Fuel And P u r c h a s e d 
P o w e r Fac to r 

EVA was selected to perform both the initial and follow-up reviews of the FPP. The 

Request for Proposal indicated that there were no longer specific stetutory 

requirements.^ The Commission did indicate that it would be appropriate to follow the 

general guidance that had been provided for the Eiectric Fuel Component audits which 

was contained in Appendix D and Appendix E to Chapter 4901:1-11, O.A.C. CG&E also 

indicated that it believed that the independent review would be "EFC-like". 

^ Opinion and Order in Case No. 03-93-EL-ATA et al. 
^ These were eliminated with SB3. 

Energy Vantuns Anatyaia, Inc. 
Larkin & Associatea PLLC 
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There are major differences between the EFC and the FPP which made'an EFC-like 

review somewhat difficult. One major difference was that the EFC included all costs, 

while the FPP was intended to simply capture the difference between current and 

baseline costs. A second major difference related to the fact that the FPP relates to only 

native customers and is fbr up to four years. As a result, CG&E viewed the related fuel 

and emission allowance commitments differently. A third major difference related to the 

annual nature of the EFC, which provided continuity to the process. The last EFC audit 

of the CG&E was pertonned in 1999 and the company described therein bears little 

resemblance to the CG&E of today. More importantly, however, is the fact that during 

this transition period, CG&E operated as a deregulated entity. The re-entry into 

regulatory oversight with respect to the FPP created a host of issues related to both the 

allocation of utility assets and CG&E's approach to fuel procurement. 

CG&E was required to make a number of decisions in computing the FPP. Because the 

order did not lay out the specifics, CG&E believed that it had the license to evaluate and 

select which appnsach to use. Not surprisingly, the range of altemative approaches was 

large and CG&E's elections had very significant ratepayer impacts. Compounding the 

auditing problems, CG&E continuously modified its approach to many ofthese items.^ 

EVA abng with its subcontractor, Laricin and Associates, prepared and filed a Report of 

the Financial and Management/Performance Audit of the Fuel and Purchase Power 

Rider of the Cincinnati Gas & Electric Company on Octot>er 7, 2005 in which many 

issues were raised regarding the appropriateness of CG&E allocations. Following a 

hearing and the filing of briefs and reply briefe. the parties to the preceding negotiated a 

stipulatton whtoh was approved by the Commission. Included in the stipulatton were the 

foliowing provisions related to fuel acquisition: 

A. The parties agree that, fw each future FPP audit period, CG&E shall prepare (1) 
documentation of coal purchases, by plant, by supply, by month, including coal 
quality and price; (2) documentation of coal contract perfomiance summaries 
indtoating tons ordered, tons received, tons shipped to synfuel plants, quality, 
quality deviations from contract specifications, and actions taken by the utility to 
address non-performance; and (3) documentation of generation, and coal burn, 
by plant, during each FPP audit period. 

^ For example, the fourth quarter FPP reverses a credit for the monetization of a 2005 coal hedge that 
CG&E had previously flowed through the FPP. 

Enwgy V ^ t u n a Analyais, Inc. A . 3 Financial and Management/Perfonnance 
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B. The parties agree that, as part of the next FPP audit, the FPP auditor will perform 
a complete review of the five high sulfur coal contracts entered into t>y CG&E 
during the FPP audit period of January 1, 2005, through June 30, 2005, but 
which were not provided to the auditor for review during the prior audit pertod. 
Nothing in the stipulation will deprive any party of its rights with regard to such 
review. 

C. The parties agree that CG&E will develop a methodology for allocating fuel costs 
or fuel contracts to the Union Light IHeat & Power Company (ULH&P) following 
the transfer of certain of its generating units. That methodotogy will be reviewed 
in the next FPP audit. 

D. The parties agree that all issues regarding pre-2005 coal contract sales are 
resolved by the stipulation and that no change to the FPP rate is necessary 
related to this issue. The parties also agree that no allocation, as between FPP 
customers and non-FPP customers, of the benefits and costs associated with 
such sales is necessary. This issue Is resolved by the stipulation for the entire 
RSP period, from January 1, 2005 through December 31, 2008. The parties 
agree to discuss criteria for the equitable assignment of benefits and costs of 
CG&E's coal contract satos margins regarding contracts executed on or after 
January 1, 2005. If the parties are unable to agree upon such criteria, then the 
FPP auditor shall review the criteria in the next FPP audit. In addition, the FPP 
auditor shall review the criteria in the next FPP audit. In addition, the FPP 
auditor shall review the application of such criteria and verify the equH^ie 
assignment to FPP customers of the benefits and costs of coal coniract sales 
executed on or after January 1,2005. 

E. The parties agree that CG&E will fully ctocument any intra-company coal 
transactions, including those that occurred during the FPP audit period of 
January 1, 2005, through June 30, 2005, and will receive the same type of 
management approvals as CG&E requires relative to the purchase of emission 
altowances from affiliates. The required documentation must show that intra-
company purchases cost no more than the maricet alternatives. 

F. The parties agree that CG&E's FPP customers will receive the benefits of the 
reduced fuel costs associated with Tyrone Synfuel, but not other revenues or 
costs associated with Tyrone Synfuel. The agreement with regard to this issue is 
intended to apply to the entire RSP period, from January 1 2005, through 
December 31, 2008. but does not apply to any other synfuel arrangements. 

G. The parties agree that as a resolution of the specified recommendation of the 
auditor, CG&E will economically manage fuel, power, and emission allowances 
fonwarcl for the balance of the RSP period. 

Energy Venturea Analysis, Inc. -i ̂  Financial and Management/Peifomiance 
Larkbi £ Associates PLLC AudH of the FPP of the DE-Ohto 
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9 
Foi iow-Up Audi t Of The Fuel And 
P u r c h a a e d Powrer Fac to r 

EVA and its subcontractor Larkin & Associates conducted a follow-up audit on the Fuel 

and Purchased Power Rider of DE-Ohio* for the period July 1, 2005 through June 30, 

2006. While this audit period included four quarters, as opposed to the two quarters 

included in the initial audit, it was intended to be a follow up audit such that the auditors 

couk) rely on findings from the first audit. Like the first audit, the folk>w-up audit was 

conducted through a combination of document review, site visits and interviews. The site 

visits included the DE-Ohto headquarters in Cincinnati and the Beckjonj power p|lant. 

EVA and Larkin conducted interviews with the individuals in the posittons listed in Exhibit 

1-1. Larkin conducted additional interviews as listed in Section 5. 

Exhib i t 1-1. L is t Of Interviews 

n 
Position 

President - Commercial Asset Management 
Vice President - Rates (Ohio & Kentucky) 
Rate Coordinator 
Rate Analyst 
Manager - Generation & Dispatch Ops 
Sr. Financial Analyst 
Manager - Accounting 
Manager - Accounting 
Manager - Power Scheduling 
Director - Portfolio Management 
Vice President - Commercial Analytics 
Analyst * Portfolto Management 
Desk Head - Coal Prorations 
Manager - Fuel Supply 
Manager - Origination 

iMcUor iManagement Audi t F indinga 
1. The Cinergy division of assets into regulated and unregulated effective January 

1. 2006 and the merger of Cinergy and Duke Energy effective April 1, 2006 

changed both the organization and composition of the fuel procurement group. 

* The name of CG&E has been changed to Dul̂ e Energy Ohio. Hereafter, CG&E is refened to as DE-Ohio 
except when specifically referring to the prior organization. 

Energy Ventom AnalyslSt Inc. 
Larkin & Aaaoclatea PLLC 1-5 Financial and Management/PerfDnnance 
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As part of the reorganization, DE-Ohio has new senior management of the fuel 

procurement function (i.e., the President Commercial Asset Management and the 

Director Portfolio Management) with limited experience in the fuel area. DE-Ohio 

retained the experienced fuel procurement staff with direct responsit>ility fbr fuel 

procurement, and added additional staff to replace personnel that left due to 

transfers and retirements. 

2. According to the FERC Form 423 filings made by DE-Ohio, average fuel costs 

increased by almost 10 percent on a cents per MMBTU basis between the 

current and prior audit periods. The increase is due to higher contract coal prices 

and a higher percent of spot coal purchases. The reported delivered coal prices 

are higher than they would have been if large quantities of older below-market 

contract purchases had not been resold. The increased cost was mitigated in 

part by the credits for the margins on the re-sold contracrts which were allocated 

to the FPP pursuant to paragraph D ofthe stipulation. 

3. The transfer of East Bend and Miami Fort 6 to Union Light Heat and Power 

(ULHP) was completed. Effective January 1, 2006, coal procurement costs for 

these units ceased being subject to PUCO oversight. A deciston was made to 

allocate Miami Fort coal costs in order to give ULHP the joint ownership of the 

station and to transfer where possible and over time specific procurements for 

East Bend. DE-Ohio's methodology with respect to the allocation of existing coal 

supplies to East Bend was tied to historic consumption pattems, coal 

compatibility issues, and a general desire to minimize contract sharing. 

4. DE-Ohio consklers itself to k>e unregulated because native customers are not 

obligated to purctiase power from DE-Ohto. EVA consklers DE-Ohio to t>e at 

least partly regulated because the RSP and FPP provide for recovery of costs 

included in the RSP such as fuel costs. Unlike the "regulated" parts of Duke^ 

DE-Ohio continues to employ active management of its coal, emisston 

allowance, and energy supply. What this means is that it buys and sells coal, 

emission allowance, and energy positions vt^ere it can economically manage its 

load obligations using transactable fonward markets. Only the margins from fuel 

^ The former Public Service of Indiana, Union Light Heat and Power, and Dulce Power, now DE-lndiana, DE-
KentucKy and DE-Carolinas. 
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transacttons that meet the following four conditions are only ftowed through the 

FPP: 

a. The sale was from the DE-Ohk> bum book. 

b. The sale resulted from a long positton in the DE-Ohto bum book. (This is 

the language in DE-Ohto's written criteria, but during the audit period, DE-

Ohio credited the margins from all of the contract re-sales executed after 

January 1, 2005, e x c e p t l J U ^ i m i P N g a r d l e s s of whether there 

was a "long positton" in the DE-Ohto bum book. DE-Ohto has agreed to 

modHy this language to reflect its actual practice and continue this policy 

in the fiiture.) ', 

c. The sate was executed during the RSP period of Januaiy 1,2005 through 

December 31,2008. 

d. The deliveries of the associated coal occurred during the RSP period of 

January 1,2005 through December 31,2008. 

5. EVA finds DE-Ohto criteria for the passing t h r o u ^ of margkis in the f P P 

acceptable, except for the written statement that the sale resulted from a long 

f ^ ^ ^ positton, whtoh DE-Ohto has agreed to change, and was not foltowing in practice 

during the audit period. 

During the audit period, DE-Ohto ftowed margins of approximately $14 million 

through the FPP associated with its active management*. DE-Ohio dki not pass 

through over $35 millton in margins generated from the resate of coal covered by 

the paragraph D of the stipulatkm. 

The catoulatton of the margin on the re-sate of contract coal does not Include the 

cost of the replacement coal. For exampte, if DE-Ohto resells a $40 ton of coal 

for $50 per ton and replaces this coal for $46 per ton. it records a $10 per ton 

margin. In this case, the net rrtargin is $4 per ton. not $10 per ton, and il is the 

net margin that flows through the FPP. 

* AduaNy. DE-Ohto flowed $15.4 million in margins through tha FPP during the first three quarters and then 
reversed $1.0 milHon in the fourth quarter. Larkin waa able to track the dollar flow fbr the first three guarters 
but has issues related to the reversals. 
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6. DE-Ohio continues to purchase fuel and emission allowances in a manner that is 

inconsistent with best industry practices among regulated utilities. Namely, DE-

Ohto is not maintaining a contract portfolio but, pursuant to directives by DE-Ohio 

management, DE-Ohio actively looks to limit commitments beyond the end ofthe 

RSP period. This strategy may increase the costs of both short-term and long-

term procurements and certainty exposes DE-Ohio ratepayers to market volatility 

after 2008. DE-Ohio has forgone temn commitments with fixed pricing to avoid 

these future commitments in both the current and prior audit periods. 

7. Another non-traditional aspect of DE-Ohio fuel procurement is that it seeks to 

"flatten" its coal position on a daily basis based upon short-term market events. 

In other words, DE-Ohio runs its models every day to determine economic 

generation and the resulting coal and emission altowance requirements, as well 

as the amount of economy energy purchases. Both external (e.g., weather, 

natural gas prices, etc.) and intemal (e.g., unit outages) events can cause 

fluctuations. If the daily run shows DE-Ohio to be long coal, DE-Ohto seeks to 

sell coal to "flatten" its exposure by selling coal. Conversely, if the results show 

DE-Ohto to be short, DE-Ohio seeks to buy coal. Under this model, DE-Ohio can 

literally buy coal one week, sell it the next, and buy it back the third week. As 

DE-Ohio flattens its position, the forecast of future coal prices is not a 

determinative factor. 

8. In post audit discussions with DE-Ohlo procurement personnel, the issue of 

continued active management of the DE-Ohio coal supply was discussed. EVA 

explained its position that this approach was problematic for a number of reasons 

including the lack of an audit trail and the lack of documentation that this is an 

economical way to manage its fuel, emission altowance and purchased power 

supply. EVA specifically told DE-Ohto that it should be prepared to provide an 

audit trail and demonstrate its approach yielded a lower FPP cost. 

9. Because of the delay In resolving the allocation of zen>cost emission allowances 

between the native and non-native loads, DE-Ohio did not manage Its emission 

allowance position for 2006 per its own protocol, which would have required DE-

Ohio to begin "flattening" its positton on October 1, 2005. The altocation was not 

Energy Ventures AnafysJS. Inc. ^ a Financial and Management/Performance 
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finally resolved until early February 2006, and DE-Ohto began to purchase 

emisston altowances to cover its needs for the native toad in late January 2006. 

The maricet price for emission alkywances increased sharply firom October 2005 

to Febrtiary, and EVA estimates that an addrttonal $14 to $16 millton in e m i s ^ n 

altowance expense was incurred as a result of this delay. 

10. EVA audited the poltoles and procedures for implementation of the Rkler SRT, 

under whtoh DE-Ohto recovera the cost of purchasing reserve capacity 

requirements, and found that these procedures were reasons^te and prudent 

during the audit period. EVA does not belteve that DE-Ohto provktefJ data or 

evidence whtoh wouki support the authorizatton for DE-Ohto to purchase resenie 

capacity from DENA Assets as part of the SRT. EVA believes that the maricet for 

resen^e capacity is not Ikjuto and transparent enough for there to be an audit trail 

to assure that affiliate purchases from DENA were at prices no greater than 

maricet, and also believes that the purchase of resen/e capacity from DENA 

couto discourage other supplters from making competitive offers to DE-Ohto. 

11. Larkin found the financial audit trail to be slgniftoantly improved. 

anagemen t Audi t Recommendat iona 
1. EVA recommends for the audit pertod that the Company pass through the native 

k^ad portion of the net maigins associated with the trading of DE-Ohto c o ^ 

assets purchased for delivery during the audft pertod except for these speciftoally 

excluded by paragraph D of the stipulation. This includes aU of the coal received 

and then resokl under tii^PmjPJJIIJ^^m^reement. The margin from 

the re-sate of this coal during tiie audit period was $959,626. 

2. EVA recommends that DE-Ohto adopt traditional utility procurement strategies 

related to the procurement of coal and emisston altowances and cease its "active 

PDanagemenf of such procurements throughout the balance of tiie RSP period. 

Accordingly, DE-Ohto shouM devetop and implement a portfolto strategy such 

tiiat it purchases coal tiirough a variety of short, medtom and tong-term 

agreements with appropriate supply and supplier dhrersification with credit-worthy 

Energy Verrtares Analysia, ine. i.g FInanclat and MinsgemenirPoffonnance 
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counterparties. EVA further recommends that DE-Ohio no longer seek to flatten 

its position on a daily basis. 

3. EVA recommends that as long as the FPP is in effect coal suppliers should not 

be required to allow the resale of their coal for the offers to be considered. 

4. EVA recommends that DE-Ohio initiate a study to report on the recumng 

overstatement of coal inventory at the Zimmer station. 

5. EVA recommends that DE-Ohto present several alternate sensitivity analyses of 

key variables, i.e., emission allowance prices and market coal prices, in its 

transaction review and approval process. 

6. EVA recommends that purchases of reserve capacity from DENA Assets should 

not be eligible for inclusion in the SRT, as is currently the case. 
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2 
FUEL PROCUREMENT 
AUDIT 

Plan t DesGPlp t lons 

# 

Overview 
During the first half of the audit period, Cinergy was responsible for coal procurement at 

four coal-fired plants operated by CG&E and natural gas and oil procurement at the gas-

and oil-fired combustion turbines at Miami Fort, Beckjord, Woodsdate and Dicks Creek. 

As of January 1, 2006, Cinergy split its assets into two divisions; regulated assets and 

non-regulated assets. Cinergy classifies the CG&E assets as non-regulated. In addition 

to this split, CG&E transferred ownership of East Bend, the Woodsdate Station and 

Miami Fort #6 to Union Light, Heat and Power̂  (ULHP). CG&E is still responsible for 

fuel procurement at Miami Fort 6, but the costs associated with the fuel pn^curement for 

Miami Fort 6 will no longer be the province of the PUCO. On April 1, 2006, the merger 

with Duke Energy was completed. CG&E has been renamed Duke Energy Ohio (DE-

Ohio). 

General unit information about the steam generators is provided on Exhibit 2-1 and 

information about the turi^ines is presented in Exhibit 2-2. DE-Ohio also owns 912.6 MW 

of the Stuart station, 312 MW of the Conesville 4 station, and 198 MW of the Kiilen 

station. Stuart and Ktllen are operated by Dayton Power & Light (DPL); Conesville 4 is 

operated by Columbus Southem Power (CSP). 

^ ULHP is a wholly-owned subsidiary of CG&E. 

Energy Ventures Analysis, Inc. 
Larkin & Associatea PLLC 2-1 Financial and Management/Perfonnance 

Audit of the FPP of the DE-Ohlo 

.̂xmm. 



03156 

# 
Exhibit 2-1. DE-Ohio Steam Electric Generating Capacity 

Operator 
DE-Ohto 

DP&L 

CSP 

Plant 
Miami 
Fort 

Beckjord 

East Bend 
Zimmer 
Kiilen 
Stuart 
Conesville 

Unit 
5 
6 
7 
8 
1 
2 
3 
4 
5 
6 
2 
1 
2 

1-4 
4 

Capacity (MW) 

Total 
80.0 

163.0 
500.0 
500.0 
94.0 
94.0 

128.0 
150.0 
238.0 
420.0 
600.0 

1,300.0 
600.0 

2.340.0 
780.0 

CG&E 
80.0 

163.0 
320.0 
320.0 
94.0 
94.0 

128.0 
150.0 
238.0 
157.5 
414.0 
605.0 
198.0 
912.6 
312.0 

CG&E 
Ownership 

100% 
100% 

64% 
64% 

100% 
100% 
100% 
100% 
100% 

38% 
69% 
47% 
33% 
39% 
40% 

First Year 
of 

Operation 
1949 
1960 
1975 
1978 
1952 
1953 
1954 
1958 
1962 
1969 
1981 
1991 
1982 

1970-1974 
1973 

FGD 
No 
No 
Scheduted 
Scheduled 
No 
No 
No 
No 
No 
No 
Yes 
Yes 
Scheduled 
Scheduled 
Scheduted 

S02 SIP 
(Ib/MMBTU) 

5.0 
5.0 
'5.5 
1.2 
1.8 
1.8 
1.8 
1.8 
7.2 
7.2 
1.2 

RNSP 
1.2 
3.0 
5.7 

• 

Exhibit 2-2. DE-Ohlo Combustion Turbines 

station 

Miami Fort 

Beckjord 

Woodsdate 

Dick's Creek 

Unit 

CT1 
CT2 
CT3 
CT4 
CT5 
CT6 
CT1 
CT2 
CT3 
CT4 
CT1 
CT2 
CT3 
CT4 
CT5 
CT6 
CT1 
CT2 
CT3 
CT4 

Capacity 
(MW) 

64.5 
64.5 
19.5 
19.5 
19.5 
19.5 
61.2 
61.2 
61.2 
61.2 
94.0 
94.0 
94.0 
94.0 
94.0 
94.0 
11.0 
19.5 
21.4 
21.4 

First Year of 
Operation 

1971 
1971 
1971 
1971 
1971 
1971 
1972 
1972 
1972 
1972 
1993 
1992 
1992 
1992 
1992 
1992 
1965 
1969 
1969 
1969 

Fuel 

No. 2 Oil 
No. 2 Oil 
No. 2 Oil 
No. 2 Oil 
No. 2 Oil 
No. 2 Oil 
No. 2 OH 
No. 2 Oil 
No. 2 Oil 
No. 2 Oil 
Natural Gas, Propane 
Natural Gas, Propane 
Natural Gas, Propane 
Natural Gas, Propane 
Natural Gas. Propane 
Natural Gas, Propane 
Natural Gas, No. 2 Fuel Oil 
Natural Gas, No. 2 Fuel Oil 
No. 2 Oil 
No. 2 Oil 

Fuel DelWery 

Barge 
Barge 
Barge 
Barge 
Barge 
Barge 
Barge 
Barge 
Barge 
Barge 
Pipeline 
Pipeline 
Pipeline 
PipeUne 
Pipeline 
Pipeline 
Pipeline, Truck 
Pipeline, Tnick 
Truck 
Truck 
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F u ^ t Ruroh i 
DE-Ohio's coal procurement perfomnance during the audit period is summarized in 

Exhibit 2-3. According to DE-Ohto's FERC Form 423 filings, DE-Ohlo purchased 11.2 

million tons of coal for its own plants at an average price of $1.70 per MMBTU.^ This 

excludes the coal DE-Ohio purchased and then resokl to third parties. 

Exhibit 2-3. DE-Ohio Coal Purchases During Audit Period^ 

PlHM 
Beckjonl 
E is tB ind 

Miami Fort 5-7 
Miami Fort 8 
W.H, Zimmir 
TDt.1 

Conirecl 
11502/ ^ 

TorwOD) BTU» MMBTU VTon MMBTU 
755.0 13.123 2.6 41.02 169,2 

6554 12.198 4.4 31.88 1307 

B57.6 12.249 3.1 43.67 174.3 
917.1 11.149 D7 4870 218-4 

3JD471 13.408 6,2 28.96 11E8 
6232-2 12.144 4,0 35.S 1463 

Spol 
Tom «Sa2/ p 
(0001 GTTUmi MMBTU STTon MMBTU 

2^72.5 lljSSB 1.4 51.29 221.9 

993.9 11,368 1.4 49,23 216.5 
757.1 11P38 0 9 41.13 166,3 
6S0.e 11B94 4,4 34,X 144.2 

45743 1 1 ^ 1.9 4643 201.9 

To i l . 
Tom #502f , i i 
COO) BTU« MMBTU l ^on MMBTU 
3,127.5 11£94 17 4BB1 2D87 

6SS.4 12.198 4.4 3189 1307 
1551.5 11,777 2.4 46.19 196.1 
1574 2 11.100 0-9 45,28 204.0 
35B7.B 12.296 5.0 3014 132£ 

11;MB.3 11,69 3.2 S 3 7 1702 

Source: FERC Form 423 

^ 

Fuel expenses from the previous audit are summarized in Exhibit 2-4. DE-Ohio's fuel 

costs in the cunrent audit pertod (July 2005 through June 2006) are almost 10 percent 

higher than in the prior audit period (January 2005 through June 2005) on a cents per 

MMBTU basis. While coal prices have come down in 2006 from their highs in 2004 

(Exhit>it 2-5), DEOhio experienced an increase in the audit period as a result of higher 

contract prices and a higher percent of spot purchases. (Exhibit 2-6) 

Exhibit 2-4. DE-Ohio Coal Purchases During Previous Audit 

Plmt 
BsckjQid 
Eait Bend 
Mwmi Fort 5-7 
MitmiFoitS 
WaZ immt r 
Total 

Contnct 
#so2/ i i 

TonsflXm BTUAb MMBTU VTon MMBTU 
368.2 12540 3.2 T I7» 1327 
523.9 12.106 4.6 24.73 1031 
4BS.6 1 2 ^ 42 31.70 1259 
524.5 11516 1.0 43.74 1051 

1560.4 12310 6.3 28.76 1160 
35B25 12270 4 7 31.24 127.3 

Soot 
Tons #602/ i i 
(GOO) B T U * MMBTU VTon MMBTU 
996.1 1 1 ^ 1.8 51.66 234.2 

268.6 11.407 2 4 51.36 225.1 
164.1 11570 1.0 55.85 239.3 
29^8 115H2 47 36.51 1S6.3 

1.7265 1 1 ^ 22 4988 215.6 

Trtrt 
Tons 4602/ i l 
flXXn BTUAb MMBTU S/Ton MMBTU 
l 3 S . 3 11527 2.1 46.aS 198.0 

523.9 12,106 4 8 2472 102.1 
7542 12.171 3 6 38,70 158.0 
6885 11,783 I D 46.63 1979 

1569,1 12214 6 0 29.93 122,5 
5 ^ , 1 12/341 3,9 37,32 ISS.D 

Source: FERC Form 423 

EVA notes that it was not able to reconcile the FERC Form 423 numbers with the Monthly Recap Report. 
The differences could relate to timing and miscoding of certain purchases. Also, CG&E combines shipments 
from a number of purchasers in its FERC Form 423 filings. 
^ East Bend data were only filed through October 2005. DE-Ohio or ULHP has an obligation to file this data. 
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Exhibit 2-5. Comparison Of Audit Period Performance 

Contract 

Spot 

Total 

^/MMBTU 

Previous Current 

Audit Period Audit Period 

127.3 1^.3 

215.5 201.9 

155 170.2 

% Change 

16% 

-6% 

1D% 

% of Total Tons 

Previous Current 

Audit Period Audit Period 

67% 56% 

33% 44% 

1DD% 100% 

Exhibit 2-6. Historic Spot Maricet Coal Prices 

EASTERN U.S. STEAM COAL PfUCES 

<ss 

1 1 1 1 1 1 1 1 1 1 1 I 1 

— — C A P - 1 2 M 0 n u « ; 1.1 n o z , FOB 8M«»Blg Swidy M M T (NVMEXI 

' t 1 

1 1 1 

1 1 1 

1 1 1 

1 < 1 

1 1 1 

1 1 1 

1 1 • 

1 1 1 i • 

1 i 1 I 1 

; 1 1 r 1 

1 1 

1 1 1 

1 1 1 

- • - - •̂  ^ - - - ) - - -

1 1 I 

. _ 1 1 ! , 1 

1 I I 
1 1 1 

1 1 1 
1 1 I 

1 1 1 1 1 1 1 ( 

1 1 I 1 f w 1 1 1 
_ - L ± J J 1 J - * ^ ' L L 

1 n 

1 1 1 1 

, ! 1 1 \ 

i u -I 
\ \ 

W - 'if "' " ' 
I I 1 
1 I 1 - - i r - - r -
1 I I 

1 1 1 
1 1 1 

1 1 1 
1 1 1 

1 1 1 

, ! ! i 

. 
1 I I 1 1 

f U 

; J^ 
itU 

4 J 
Jr. 

^ - ; - ; -

1 t 

. ! i , 

1 1 ' 

i ' : : . 

w i ^ 

i_ L _ _ l . 

1 . 1 

1 r - - T -

n n n 1 n n n n n n n I 

DE-Ohio is certainly not alone in experiencing higher coal prices. Exhibit 2-7 provides 

delivered cost for several nearby utilities.^ Delivered costs are provided by contract 

and spot as well as by region.^ DE-Ohio is in the middle of the pack with respect to 

delivered fuel costs compared to some nearby utilities. Costs are presented in a number 

of ways. 

* FirstEnergy does not report its fuel purchases. 
^ On the FERC Fomi 423, CG&E is not reporting the components of blends it is purchasing. Hence, it is not 
showing any PRB volumes. 
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# Exhibit 2-7. 
Utilities 

First i^alf 2006 Coal Expenses For DE-Ohio And Nearby 

UtiNtv 
AEP-ColumbuBSouthBfn 
AEP-Ohio Pm«r 
DE-Ohio 
Dayton P&L 
LGftE-Kintucky UtiliiiM 
LGSE-Louiwan G«£ 

B» 
OusntitvnaaOtansl 

Contracl Soot Toisl 
2 ^ - 5 49,8 2,257.3 
1^19-B 412,4 2,2320 
2337,4 2J10,3 5.147.7 
3f46.B G63.2 4310.0 
2:926.3 B74.4 S^GQ.? 
3.5691 S044 4J]73.4 

Coniract T Y W 
Price *AiMBTU 

Contrad 
1W7 
1E0.B 
154.0 
19S.Q 
204.3 

..,, 1«-1 

SPDI 
216.2 
150.0 
2042 
225.1 
2397 
159.5 

lEi lal 

16S.8 
1S.4 
1748 
ZI2.B 
212.0 
149.5 

Hank 

2 
3 
4 
5 
6 
1 

BvRennn and Coal QuBlltv 1 
Price W-METTU I 

MAP CAP I B WST 
165.6 1715 0.0 0.0 
1B0.3 1B3.3 0.0 0.0 
123.1 211.9 1B03 2297 
190.4 202.B a o a o 
143.5 236.9 1E5.4 aO 
i4E.e 1B9.5 i sa i ao 

=RB 
0.0 
0,0 
00 
0.0 

182.6 
ao 

Note: NAP-Northem Appalachia, CAP-Central Appalachfa, ILB-DOnois Basin, WST-Westem BitumirKius, PRB-Powder 
River Bas^ . 

Some of the differences between the utilities can be explained by the differences in coal 

quality. Because of tradable allowances, the sulfur content often gets monetized in the 

coal price. The same data on a sulfur adjusted basis for the nearby utilities are 

presented in Exhibit 2-8. The SO2 adjustments are based upon emission allowance 

values for the unscrubbed plants and a combination of variable operating costs of the 

scrubber and emission allowance costs (for the SO2 not removed by scrubbing). 

Exhibit 2-8. S02 Adjusted Delivered Prices For DE-Ohlo And Nearby 
Utilities ($/iVIIVIBTU) 

utility 
AEP - Columbus Southem 
AEP - Ohio Power 
DE-Ohio 
Dayton P&L 
LGfi£-Kentucky UtilHies 
LGSf-LDuisvills 6 8 £ 

Units with FGO 
S02 

Delivered Cost Adiustmefit Total 
15673 % 373 $160.46 

- % - % -
124.03 1 4.60 i12B.B3 

- $ - $ -
207.65 S 0.71 S20e.2B 
143,03 % 3.93 I146.9B 

UnHs without FGD 
S02 

Deliwerad Cost Adiuatment Total 
1B8.07 S 37.14 (20521 
161.93 S 13.ia 1175.11 
204.67 S 13.58 1216.25 
168.21 $ 10.04 1198.25 
177.1& S 28.35 1205.61 

• ( - 1 -

All Units 

Total Rank 
$ 174.94 2 
% 175.11 3 
$ m M 4 
$ 19825 5 
$ 207.»2 6 
t 145.96 1 

Another measure of CG&E performance is an historical look at fuel costs. Exhibit 2-9 

provides the average delivered price of coal as reported to FERC since 1999. The 2006 

data are only for the first six months of the year. With the exception of Ohio Power, all of 

the utilities presented experienced higher costs since 1999. In 2005 and YTD 2006, 

CG&E ranked fourth on a delivered cost basis, as opposed to second in the earlier 

years. 
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Exhibit 2-9. Historical Coal Purchase Costs For DE-Ohio And Nearby 
Utilities 

220. 

2oao 

1SD.D 

leao 

140.0 

120.0 

100 

80.0 

60.0 

2000 2001 2002 2003 2004 2005 YTD 2006 

—•—AEP ' Cohjmbus Southem 

- • -Oay tonP&L 

• ^ P - O N o R i w 

•LG4E-K«ntucky U 

•DE-Ohio 

•LO&E-Loui«va«G&E 

2D06 i l YTD tfwouoh June, 2006 d o u not induda East Bend Ibr CG&E 

^ # E n v l r o n m ^ n i m l R^r for tnmnom 
With the transfer of East Bend to ULIHP, the only DE-Ohio plant equipped with a 

scrubber is Zimmer. Zimmer is subject to the Revised New Source Performance 

Standard which has the dual requirements of continuous emission reductk>n of 91 

percent or an SO2 emission rate of .548 pounds whichever is lower. For their respective 

compliance plans, DE-Ohio has committed to scrub Miami Fort #7 and #8; Dayton 

Power & Light has committed to scrub Kiilen #2 and Stuart #1-4; and Columbus 

Southern Power has committed to scmb Conesville #4. The addition of scrubbers on all 

of these units could dramatically change the coal demand profile for these units. 

Energy Venturea Anatyaia, Inc. 
Larkin A Associates PLLC 

2-6 Financial and Management/Peifomfianca 
Audit of the FPP of the DE-Ohlo 



03161 

Managemen t And Organ iza t ion 
Since the previous audit, CG&E has undergone two significant corporate changes. The 

first change occurred on January 1. 2006, when Cinergy's assets were split into 

regulated assets (Public Service of Indiana) and unregulated assets (CG&E) and fuel 

supply was divided accordingly.^ The secorKi change occurred when the merger with 

Duke Energy became effective April 1. 2006. As Duke is regulated, the fuel group 

responsible for Public Service of Indiana and Unk>n Light Heat and Power was merged 

with the Duke fuel procurement group. 

During ttie audit period, responsibility for DE-Ohio fuel and emission allowance 

procurement lay with the President of Commercial Asset Management. IHe reported to 

the CEO of Duke Energy Americas who in tum reported to the Chairman. President and 

CEO of Cinergy. As shown in Exhibit 2-10, the President-Commercial Asset 

Management has responsibility for a number of areas including fuel.^ 

Exhibit 2-10. Fuel Procurement In CG&E 

^ # 

Manager-Power 
Scheduling 

• Logistics 
. Scheduling 
• Contract Compli ance 

President - Commercial 
Asset Management 

Manager-
Generation & 
Dispatch Ops 

• Dispatch 
• MISO 

1 

• 

Director-Portfolio 
Management 

• Commodity Risk 
Management 
-EAs 
-Fuel 
-Power 

VP - Commercial 
Analytics 

• Business 
Model 

• Fundamentals 

Despite the FPP, Cinergy and Dulce continue to refer to CG&E fuel procurement as an unregulated activity. 
^ On September 15. 2006, Duke Energy announced a reorganizatk>n which included the replacement ofthe 
CEO of Duke Energy Americas in the Kiel supply chain with the President of Commercial Businesses. The 
president of Coinmerctal Asset Management is now ttie Group Vice President fbr Commercial Asset 
Management. 
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This organization differs from the organizatk>n in effect during the prior audit period with 

respect to the consolidation of portfolio optimization and commercial fuels under the 

Director Portfolio Management. Previously Commercial Fuels and Portfolk) Optimization 

were independent reports to the Senior Vice President Energy Portfolio Strategy and 

Management 

As a result of the spilt of the fuel group between regulated and unregulated businesses 

and an early retirement program, DE-Ohio lost two of its experienced senbr managers 

during the audit period, but retained the staff personnel with direct responsibility fbr fuel 

procurennent. The current management is relatively inexperienced in the coal area, but 

the organization is adequately staffed to support this activity. Through the audit period. 

the director of portfolio management continued to have personal responsibility for 

emission allowance trading which had previously been a full time position.^ 

Pol i c ies And P r o c e d u r e s 
As determined in the prior audit period, there are two policies and procedures manuals 

that relate to fuel procurement. Cinergy Commercial Fuels has a fuels polbles and 

procedures manual that at best could be described as an overview document. It 

contains no specific information regarding such items as contract mix°, inventory 

targets^°, or the procurement process^ \ Because of the lack of detail, in the prior audit 

EVA did not find the document to be particularly useful or relevant. Despite this finding, 

DE-Ohio made no changes to its policies and procedures manual during the audit 

period. 

The second manual is the Risk Policy Manual which sets forth the credit policy for 

Cinergy's energy commodity transactions which includes fuel procurement. This is an 

excellent document, well written, comprehensive with sufficient detail to be meaningful. 

Cinergy wouki be well-served to model its fuel procurenr^nt polrcies and procedures 

manual after the Risk Policy Manual. 

* This role was filled Septen^>er 25.2006, and EVA agrees with this decision. 
^ "Fuel purchases are made through a combination of long-temn and spot market purchases. The optimal 
hedging strategy is determined by the Department..." 
^° The Department develops optimum coal inventoi7 strategies consistent with the generating stations* load 
and coal contractual requirements." 
^̂  There is nothing in the manual related to how the company solicits bkis, qualifies new suppliers, 
purchases coal on an emergency basis, etc. 
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Inventory Management 
Ttie policies ahd procedures manual does not contain specific inventory target by plartt 

EVA was advised that tfiere is s s J i l ^ H k ^ ^ ^ During the audit period, as shown 

on Exhibit 2-11, DE-Ohio's inventory at the plants it operates ranged b e t w e e r ^ H m 

^ • • H H H S I H ^ H H H H is a signifk:ant improvement over the prior audit 

period in which inventory levels ranged between 21 and 28 days. The inventory 

caiculatkm does not include inventory at various docks, at ttie power plants operated by 

its partners, or, after January at East Bend. ', 

Exhibft 2-11. DE-Ohio Inventory Levels During Audit Period 
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In ExhiA 2-12, EVA compare DE-Ohio inventory levels to average industry levels 

based upon EVA's proprietary stockpile report*^ DE-Ohio maintains consklerably loswer 

inverrtory levels than other utilities whfch bum eastern coals, in general, and Central 

Appalacttian and Northern Appalachian coals in parUcular. 

^' EVA publishes the COAICAST Stochpito Data Report on a monthly basis which provides indkative utHMy 
inventory levels by coal type on a real time basis. 
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ExHMI 2-12. DE-Ohio Inventory Levels Compared To Industry Levels 
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In the last few years, rail delivery problems, tight coal supply, and river dismptbns have 

caused many utilities to rethink their inventory strategy recognizing that inventory 

carrying costs are preferak>le to taking a low cost unit off dispatch due to tow Coal 

supplies. 

Physical Inventory 
DE-Ohk> has a policy to conduct an annual stockpile survey to detennine the accuracy of 

its stockpile estimates. An aerial survey is used ak>ng with density testing and moisture 

analysis to quantify stockpile levels. The surveys are conducted in July and any 

necessary book adjustments are nnade the same year. DE-Ohk) continues to foHow the 

PUCO gukjelines for acQustments to the DE-Ohio plants. No adjustments are made if 

the physical inventory tonnage is vtnth'm three percent of book tonn^e and the deviatton 
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has been the in same directkjn for two consecutive sun/eys. If the deviatnn is three 

percent or greater and the directbn has been the same for two consecutive surveys, an 

adjustment is made for one half of the diffierence up sbc percent (i.e., a 12 percent 

deviatbn). 

In 2005, DE-Ohio made a 5.93 percent adjustment to increase inventory at Miami Fort 

and a 5.8 percent adjustment to decrease inventory at Zimmer. No adjustmervts were 

required for the other plants. As shown in Exhibit 2-13, similar adjusbnents were made 

to both plants in 2004 and overstatement of inventory has been a recurring problem for 

Zimmer. Even taking into account the foot that corrections are limited to sbc t̂ ercent In 

any one year, the Zlmnter situation is a problem that D -̂Ohk> needs to address it 

forthwith. 

Exhibit 2-13. Physical Inventory Results For Miami Fort And Zimmer 

Ptent Year 
Tons per 

Fuel t-edaer 
Variance Per PhyeJcal Sufvey 

Tons Percent 
Adjuetment 

Tmw Percent 

CosI P rocu remen t 
DE-Ohto coal procurement is complex. This is due to the expanded use of synfuel and 

DE-Ohto's approach with respect to how it manages its coal supply. DE-Ohto views each 

coal procurement̂ ^ as a hedge and continually strives to optimize its hedged positton. 

Therefore. DE-Ohto transacts substantially more coal than it actually requires for its own 

generation. 

ii 
14 Not evefy coal producer aBo^theN* coat to be resokl. CG&E preferentially buys from those who do. 
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Commercial Model 
Coal, emisston and economy energy requirements are redetermined on a daily basis by 

DE-Ohio's models. The model results include short and tong position. DE-Ohto's Coal 

posHtons as of June 30,2005 and March 31.2006 are provkJed in Exhibit 2-14. 

Exhibit 2-14. DE-Ohlo Coal Position as Of June 30,2005 and March 31 , 
2006 

.i-.»H^....LmiwiMii.mjWiUMifcJMl|i 

and tong positions are then addressed through purchiase and sale of incremental 

coal supplies. 

Coal Management 
DE-Ohto acth^ely manages its coal, emisston, and fonward economy energy posittons. 

With respect to coal hedges, this means that DE-Ohto trades its positton when it 

detemtines there is a financial advant^e to do so. The margins from these trades ftow 

through the FPP only if the folkswing four criteria are met: 

1. The sale was from the DE-Ohto t)um book. 

The sale resulted firam a tong position in the DE-Ohto bum book. (This \s the 
language in DE-Ohto's written criteria, but during the audit period. DE-Ohto 
credited the maro in^oma l^yhe contract re-sales executed after January 1, 
2005. except ̂ H I l j H H I regardless of whether there was a "tong 
positton" in the Dfc-onio oum book. DE-Ohto has agreed to modify this language 
to reflect its actual practtoe and continue this pottoyJn the foture.) 

3. The sale was executed during the RSP period of January 1, 2005 through 
December 31.2008. 
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4. The deliveries of the associated coal occurred during the RSP period of January 
1,2005 through December 31.2008. 

Since the initiation of the FPP, DE-Ohto has generated in excess of $56 millton in 

margins related to its active management of the coal supply. Of the $56 mHlton, DE-

Ohto has flowed a total $14.3 millton through the FPP, $12.4 millton of whtoh was flowed 

through the FPP during the current audit pertod as shown in Exhitut 2-15. 

Exhibit 2-15. 
Hedges 

Margins Generated Through Active Management Of Coal 

T a ^ S b K e * ^ 
teWatlowofFPP 

FPP-Peilodl 
•JanuaW'June 2009 

FPP-Period! 
July 20M-June 2000 

The margins are the difference between the purchase price and the sate price and do 

not take into account the cost of the replacement coal. In other words, if DE-Ohio has 

purchased coal for $40 per ton and sells it for $50 per ton, DE-Ohto records a $10 per 

ton margin. If the replacement coal costs $46 per ton, the margin does not get reduced 

by$6perton. 

To date, DE-Ohto has not passed through the FPP any margins generated as a result of 

the settiement w i t h U B i m B ^ l w h t o h occurred during the audK period. A 

discusston of the settiement is found betow. DE-Ohto dkl not pass through over 

• M j ^ n margins generated from the resale of coal covered by the paragraph D of the 

stipulation. 

EVA agrees with DE-Ohto's position that native toad customers deserve the benefits of 

swaps of existing coal contracts, regardless whetiier such swaps are a result of DE-Ohto 

being over-committed for a certain type of coal. The proportionate share of the benefit of 

any swap on any positton shouto ftow through tiie FPP to the native customers, as is 

DE-Ohio's current practice. The written policy shouto be revised to make tiiis ctear. 
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With respect to its coal position, active management means that DE-Ohio seeks to 

flatten its coal position on a daily basis. DE-Ohio runs its models every day to detennine 

generation and coal requirements. Both external (e.g., weather, natural gas prices, etc.) 

and internal (e.g., unit outages) events can cause fluctuations. If the daily mn shows DE-

Ohio to be long, DE-Ohio seeks to sell coal to 'flatten" its exposure. Conversely, if the 

results show DE-Ohio to be short, DE-Ohio seeks to buy coal. Under this model, DE-

Ohio can literally buy coal one week, sell it the next, and buy it back the third week. As 

DE-Ohio flattens its position, the forecast of future coal prices is not a detenninative 

tector. 

EVA believes that DE-Ohio has t>een pro-active in seeking opportunities to re-sell coal 

contracts which have greater value to other customers, and replacing this coal with less-

costly coal for use in DE-Ohio's plants. These transactions are called "quality swaps'* by 

DE-Ohio, and create value when the coal previously contracted by DE-Ohio would no 

longer be the least-cost coal for DE-Ohio's plants at current market prices, it Is EVA's 

opinion that DE-Ohio has been much nx)re active in this activity than most electric 

utilities, and that this activity has created substantial savings for the native customers, 

reflected in the $14.3 million margin credited to the FPP shown above. 

EVA has not been able to assess the complete cost and benefit of the component of 

active management which involves the daily flattening of its position in coal, electric 

energy, and emission allowances. In evaluating just the NYMEX coal leg" of this 

process, EVA believes the cost of coal for native customers was increased through the 

daily flattening of its coal position. This is only one piece of the daily flattening of its coal 

position. As shown on Exhibit 2-16, the comt>ination of financial and physical NYMEX 

transactions cost DE-Ohio about $1.4 million during the audit period. All of these costs 

were flowed through the FPP, and are included in the $14.3 millton of net benefits shown 

in Exhibit 2-15 above. 
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Exhibit 2-16. Cost Of Financial and Physical Swaps During Audit Period 

Finally. EVA noted in last year's audit that the originators at CG&E were rewarded 

through bonuses for their coal fading activities. EVA was advised in this audit that tiie 

originators no tonger receive compensation tied to tiieir trading activities, and we concur 

with tills deciston. 

C o a l So l l c i t o t i ons 

Prior AudK Period High Sulfur Coal Solicitation 

Requests for proposals are used to buy fbr multi-years and other methods for short-term 

requirements. During the prior audit pertod, CG&E conducted a multi-year soRcitatton for 

high sulfur coal for 2006 and beyond. During the last audit period, a bkl summary was 

provided fbr EVA to review but EVA was not provided the contracts or the TARs to 

review. EVA noted in last year's audit tiiat tiie bto summary indicated that CG&E had 

not chosen its suppliers solely based upon cost but reliability constoerations. CG&E 

agreed to provkJe the infomnatton during ttie cunent audit pertod and EVA reserved tiie 

right to raise issues related to the evaluation and selecttons. 

The new high suWur contracts to whtoh CG&E referred in the last audit pertod derived 

f r o m ^ ^ ^ ^ ^ ^ ^ ^ ^ H ^ ^ ^ H [ CG&E ultimately entered ii 

resulting from tills soHcitation. Contracts were entered Into 
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The TARs for each of these transactions provide a deal summary, an economto 

evaluatton. and a descriptton ofthe associated risks. In general. CG&E does a good job 

in the TARs. The only exception Is witii respect to the NPV catoulations whtoh are 

derived from a fonward price cunre for whatever subset of Northern Appalachte coals is 

betog purchased (e.g., Ohto or Monongahete 13,000). 

Techntoaliy, a forward price curve Is a compilatton of prices of actual transactions or bkte 

and offers for forward deKvery periods. Fonward price curves typicaHy change frequently 

and require lk|uidity. Liquidity means that there is ampte depth in the market such that 

modest transactions do not alter prtolng and/or positions can be monetized. As such. 

forward price curves make sense for certain markets and not othere. They make sense 

for natural gas and they make sense for oil which is why there are active financial and 

phystoat markets developed for trading these commodities. Forward price curves may 

make sense for certain coal markets, such as Central Appalachia and the Powder River 

Basin in ttie U.S. and API2 (i.e., thermal coal delivered to Amsterdam, Rotterdam, and 

Antwerp) in Europe. They do not make sense, however, for Northern Appalachia coal, in 

genereri, or its sutHnarkets, in parttoufar. Thto market and its sub-markets have neitfier 

the depth nor tiie Hqutoity to support a forward price curve and industry participants 

understand tiiat these cun/es are simply estimates and are not derived from actoal 

transacttons. However, even if tiiere were a legitimato foiward price curve for Northern 

Appalachia coal, it is for from clear that the fonvard price curve is the appropriate 

yardstick against whtoh to measure the net present value of these transactions. 

The justiftoation fbr tong-term coal supply agreements is typtoally derived in one of the 

two foltowing ways. If a utility has a portfolto strategy in whtoh it satisfies ite contracte 

through a combination of tong, medium and short tenn agreemente, it entere into 

contracts consistent with ite strategy cfioosing ttw most attractive contracte based upon 

ite attematives in tiie context of ai^ieving supply and supplier diversity wftti creditworthy 

counterparties. The above is the approach that DE-Ohto emptoys. In this case* the n ^ 

present value shouki be derived not from a forward price cunre but from a comparison 
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witti the attematives, i.e., otiier contract opttons. DE-Ohio compares eadi coal to a 

fonward price curve instead. If the utStty is simply choosing a contract versus the spot 

market, it must then conskier forecaste of prompt coal prices that are tiased upon 

analysis of supply and demand and tiie otiier factors that are determinative as to price 

and justify ttie connmttment in ttie context of ttiese prices. 

The NPVs in ttie TARs range t r o n J e ^ U H J i ^ l i i ^ ^ ^ ^ ' intente and purposes, 

these values are misleading and overstate the benefite of each contract to DE-Ohto.^' 

DE-Ohto wouki do better to discuss the market fbr the retevant coal types and alternative 

outtooks. \ 

• ( 

Audit Period Solicitations 

On August 15,2005, DE-Ohto soricited quotations for tong-term coal supply agreemente 

witii shipmente expected to b e g i n P B H H H H H i ^ ^ H ^ E - O h t o asked fori 

)ut offered to c o n s t o e i m | | | m | ^ ^ V DE-Ohto asked fbrj 

lile DE-Ohto indk^ated the primary purpose bf 

the RFP w a s ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ H H H i e A h e RFP asked for btos for a range m 

ie RFP also indtoated the 

Tl 

and tiie^^^^^^jeps based ui 

T h e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ K based upoi 

based upon the 

The bki evaluation EVA was provkied considered 

^' If the forward price curve was accurate It should be equal to the prwes offered by ttw pruducers under the 
contracts themselves which would mean an NPV of zero. 
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DE-Ohto Indicated tiiat it selected to enter into a tong-term agreement in May 2006 with 

a resutt of this soltottatton.̂ * The agreement is 

EVA is not wild about the pricing mechanisms, however, 

cap on future price increases. 

as they provide no certainty or 

DE-Ohio indicated it had been in discussion wit^^ 
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tM 

DE-Ohio's decisKMi to use this pricing approach is consistent with ite prtor unwillingness 

to comnnit to term agreemente tiiat extend beyond the RSP period. 

EVA t>elieves that DE-Ohio erred by not considering the value associated with the 

pricing mechanism proposed ^ f l H J I P n d is concerned that in 2009 and beyond, 

the pricing offered b y ^ ^ ^ ^ H H r o u t o have been attractive vis-d-vis the market. In fact. 

From the same soltoltetion, DE-Ohio rejected a bid from another producer because the 

^Specifically, DE-Ohto steted that the bkl was 

rejected S J I ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ H H H B H ^ B h this case . f lBBHBfes 

Rr iH^urmm^ni Jkdmlnlmirmtlon 
The coal commttmente are altocated to tiie DE-Ohto plante according to ite optimization 

models. DE-Ohto monitors perfomiance of ite fuel procurement in ite COMTRAC system. 

Information on each shipmertt '» reconjed. Pricing for each shipment Is catoulated 

based upon the prevailing price fbr tiiat shipment Monthly quality adjustmente are 

detennined by catoulating the average quality for all of ttie shipnnente under each 
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purchase order, even those not going to DE-Ohto, and determining the appropriate 

adjustmente. 

A number of the older long-term contracte have BTU dead-bands, such that a producer 

does not receive a premium or penalty until tiie shq)ment quality is above or t)etow ttie 

dead band anxxjnt. Dead bands are an artifact of a time when sampling and quality 

analysis was less rigorous. Dead bands do not make sense today ghren the current 

rigors of sampling and analysis. Furtiier, 

Even if the entire transportetton coste are included in ite calculatton, the BTU adjustment 

does not reflect the heat rate penalties or other operating cost increases associated with 

receiving a below specification product. 

During the audit pertod, CG&E purchased spot coal firom muttipte suppiiera. The spot 

agreements/purchase onjers provtoed to EVA are listed by trade date in Exhibit 2-17. 

EVA notes ttiat the agreemente provided for review do not Include all agreemente in 

effiect during the audtt period. 

Exhibit 2-17. Spot Coal Agreements 

Ê  
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Cont rac t Revleinr 
DE-Ohto is a party to a number of long-temn coal supply agreemente. The key 

provistons of tiie agreemente which EVA was provkied are summarized in Exhibit 2-18. 

Peribrmance under each are described betow. As part of the transfer of East Bend to 

ULHP. DE-Ohto allocated certein high sulfur coal supplies to ULHP as welL Exhibtt 2-19 

liste what DE-Ohto indicated were the contract allocations to ULHP for East Bend. These 

allocations do not inclut 
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Exhibit 2-18. DE-Ohio Long-Term Coal Supply Agreements 

Exhibit 2-19. Contract Allocations To ULHP For East Bend Per DE-Ohlo 
(Tons^ 
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Exhibit 2-20. Shipments Under 

% j 

This agreement is unlike many otiier agreemente in ttiat tt is a total tonnage agreement 

meaning the agreement does not end until a l the coal is shipped, as adjustedlfor force 

majeure evente. Nevertheless,! 

The allocation of 

2-21 

ions during the audit period is provided In Exhibtt 

Exhibit 2-21. Allocation 
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Exhibit 2-22. Shipments 01 

m 
The third agreement ̂ ' ^ ' ' ^ ^ • H H | | ^ H H H | ̂  ^0 year, three millton ton contract for 

PHHB| | | | | | |Sh lp^ und^ this contract began in September 2005.. The contract 

was assigned tc 
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ntract relates to coal shipmente during 

f^ 

Exhibit 2-23. Shipments Of 
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Exhibit 2-24. Shipments To DE-Ohlo Plant 
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