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MOTION TO STRIKE PARTS OF PAUL SMITH'S SECOND SUPPLEMENTAL 
TESTIMONY FOR DUKE ENERGY-OHIO 

BY 
THE OFFICE OF THE OHIO CONSUMERS' COUNSEL 

The Office ofthe Ohio Consumers' Counsel ("OCC") moves the PubUc Utilities 

Commission of Ohio ("PUCO" or "Commission") to strike portions ofthe Second 

Supplemental Testimony of Paul G. Smith filed by Duke Energy-Ohio ("Duke" or the 

"Company"), for multiple reasons that include the in^propriate disclosure of 

confidential settlement discussions.̂  Duke's Second Supplemental Testimony of Paul 

Smith includes both inaccurate representations and revelations of statements that, if made 

in any form at all, would have been made during negotiations. Such uses of settlement 

discussions are not permitted under Ohio Adm. Code 4901-1-26(E) and Ohio Rule of 

Ohio Adm. Code 4901-1-12. T n l a i s t o c ^ r t i f v t h a t t h e images a p p e ^ r i i i g a r e an 
I c c n r a t e and c U > i * t e r e p r c d u o t l o ^ of a ^ ^ ^ V H \ « 
d o c S ^ n t d e l i v e r e d in t h e regxilar course o£ b u s i n e w 
r e c h n i c i a n _ . ^ - < P > ^ Date Processed y Z ^ / l £ ^ ^ . ^ 



Evidence 408. Furthermore, these portions of Duke's Second Supplemental Testimony 

of Paul Smith should also be stricken from the record because such evidence is barred by 

the parol-evidence rule and certain portions should be stricken according to the rule 

against hearsay, Ohio Rule of Evidence 802. 

Specifically, OCC moves to strike the following portions of Duke's Second 

Supplemental Testimony of Paul Smith: 

1. Page 10, lines 11-13: At the sentence beginning with 'This 
provision was...." 

2. Page 12, lines 20-22, through page 13, lines 1-15: At the sentence 
on page 12 beginning "OCC does not dispute...." 

3. Page 14, lines 8-12; At the sentence beginning with "All Parties 
to...." 

The reasons why this Motion to Strike should be granted are fiilly set forth in the 

attached Memorandum in Support. 

Respectfiilly submitted, 

JANESTE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 
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Ann M. Hotz, Comiskl of Record 
Jeffrey L. Small 
Jacqueline Lake Roberts 
Michael E. Idzkowski 
Assistant Consumers' Counsel 

OflHce of tbe Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
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614-466-8574 (Telephone) 
614-466-9475 (Facsimile) 
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MEMORANDUM IN SUPPORT 

I. INTRODUCTION 

Duke filed a stipulation, signed by OCC, Duke, the PUCO Staff and others, on 

October 27,2008. The stipulation includes footnote 11 that states: 

The Parties agree that OCC shall have the right to carve out for 
litigation the issue of by-passability of charges and shopping 
credits for residential government aggregation customers.̂  

On October 28,2008, Duke filed the Second Supplemental Testhnony of Paul G. Smith, 

with the purpose of discussing and supporting "the reasonableness of a Stipulation and 

Stapuiationat32, fiill. 



Recommendation."^ 

In that testimony Mr. Smith made references to statements, whether or not 

accurately presented, that would have been made during the negotiations. This testimony 

appears on page 10, lines 11-13, regarding what Mr. Smith claims were reasons 

supposedly for what was "specifically negotiated...." This testimony also appears on 

page 12, Unes 20-22, through page 13, lines 1-15, regarding what Mr. Smith claims '*was 

thoroughly discussed diuing negotiations..." and "Specifically, it was discussed..."— 

which are quoted in the footnote below."* This testimony further appears on page 14, 

lines 8 through 12, where Mr. Smith claims what supposedly "All Parties to the 

Stipulation .. .recognized.. .."̂  These statements in Duke's Second Supplemental 

Testimony of Paul Smith are the subject ofthis motion and the Commission should strike 

those lines from the record. This written motion should serve convenience and efficiency 

in resolving this matter at the hearing on November 10,2008. 

^ Second Supplemental Testimony of Paul G. Smith at 1 (October 28, 2008). 

* Mr. Smith's specific statement beginning on page 12, line 20, is "OCC does not dispute the market price 
which retuming residential governmental aggregation consumers must pay, but does dispute the price that 
residential goverrmiental aggregation consumers must pay while served by the altemative supplier (as 
specified in footnote 11 of the Stipulation)." On page 13, begiiming on line 3, the question "Does the 
Stipulation and/or the other Stipulating Parties Support The OCC's Position?" is answered with "No, they 
do not. This issue was thoroughly discussed during negotiations, and although the Stipulating Parties 
ultimately agreed to specific terms and conditions for non-residential consumers, it was decided by all 
Stipulating Parties except OCC that similar terms would not be in the best interest of DE-Ohio's residential 
consumers. Specifically, it was discussed that the benefit to residential consumers of avoiding Rider SRA-
SRT and receiving the shopping credit would provide minimal financial benefit that does not outweigh the 
risks of price volatility and system reliability that could occur should the residential consumers desire to 
retum to DE-Ohio for supply service. The imbalance of benefits and risks associated with the OCC's 
proposal was considered unacceptable to all ofthe other Stipulating Parties." 

^ Mr. Smith's statement on those lines is "All parties to the Stipulation, excluding OCC, recognized that 
because the potential risks to system reliability so significantly outweighed the benefits of avoiding a 
relatively snaall charge, it was in the best interests of residential consumers that they not be allowed to fall 
into that unenviable position." 



IL ARGUMENT 

A. Duke Should Not Be Permitted to Testify Regarding Offers to 
Compromise under Ohio Adm. Code 4901-1-26(E) and Ohio 
Rule of Evidence 408. 

Even if Mr. Smith's characterization of OCC's position was accurate (which it is 

not), Mr. Smith's characterization of what OCC said—or what other parties said or 

thought—during the negotiations is not admissible evidence. Ohio Adm. Code 4901-1-

26(E) provides that: 

Evidence of (1) furnishing or offering or promising to furnish, or 
(2) accepting or offering or promising to accept a valuable 
consideration in compromising or attempting to compromise a 
disputed matter in a commission proceeding is not admissible to 
prove liability for or invalidity ofthe dispute. Evidence of conduct 
or statements made in compromise negotiations is likewise not 
admissible. This rule does not require the exclusion of any 
evidence otherwise discoverable merely because it is presented in 
the course of compromise negotiations. This rule also does not 
require exclusion when the evidence is offered for another valid 
purpose. 

In addition, Ohio Rule of Evidence 408 precludes admission of "Evidence of conduct or 

statements made in compromise negotiations." 

Ohio Adm. Code 4901-1-26(E) and Ohio Rule of Evidence 408 codify the 

expectation of confidentiaUty that parties rely upon to make candid statements about their 

positions. Parties' ability to rely upon that confidentiality is necessary for productive 

negotiations to occur. Duke's statements beginning constitute a breach ofthe 

confidentiality that is crucial for negotiations. In order to encourage negotiations as a 

means of resolving controversies among parties in the flitxu-e, the Commission should 

certainly censiu"e and be disapproving of breaches of confidentiality in testimony. 



B. The Commission Should Strike Portions ofthe Second 
Supplemental Testimony of Paul G. Smith Based on the Parol-
Evidence Rule. 

The Ohio Supreme Court has always held that "The intent ofthe parties to a 

contract is presumed to reside in the language they chose to employ in the agreement."^ 

The parol-evidence rule is a principle of common law providing that "a writing intended 

by the parties to be a final embodiment of their agreement cannot be modified by 

evidence of earlier or contemporaneous agreements that might add to, vary, or contradict 

the writing."'̂  The rule "operates to prevent a party from introducing extrinsic evidence 

of negotiations that occurred before or while the agreement was being reduced to its final 

written form,"^ and it "assumes that the formal writing reflects the parties' minds at a 

point of maximum resolution and, hence, that duties and restrictions that do not appear in 

the written document * * * were not intended by the parties to survive."^ 

Accordingly, OCC's only agreement with regard to residential aggregation 

customers is that which is literally spelled out in the stipulation. The only language in 

that agreement addressing residential aggregation is in footnote 11 on page 32: 

The Parties agree that OCC shall have the right to carve out for 
litigation the issue of by-passability of charges and shopping 
credits for residential government aggregation customers. 

Kelly V. Medical Life Insurance Company, 31 Ohio St. 3d 130 (June 24, 1987) Paragraph 1 of Syllabus. 

' Bellman v. American International Group, et a l , 113 Ohio St 3d 323, 2007-Ohio-2071, 865 N.E.2d 853, 
T|7, quoting Black's Law Dictionary (8th Ed.2004) 1149; see, also, Galmish v. Cicchini (2000), 90 Obio 
St.3d 22. 26.2000 Ohio 7. 734 N.E.2d 782. quoting 11 Wiiliston on Contracts (4th Ed. 1999) 569-570, 
Section 33:4. 

^ Id. quoting Black's Law Dictionary at 1149; see, also, EdSchory & Sons, Inc. v. Francis (1996), 75 Ohio 
St.3d 433. 440.1996 Ohio 194. 662 N.E.2d 1074. 

^ Id. quoting Black's Law Dictionary at 1150. 



But Mr. Smith did not simply rely on that language. Rather he asserted that 

"OCC does not dispute the market price which retuming residential governmental 

aggregation customers must pay."'^ Because the clear language ofthe stipulation does 

not speak to that issue, the Commission should not rely upon one party's view of an 

opposing party's position and therefore Mr. Smith's assertion about OCC's view ofthe 

market price should be stricken. 

C. Duke's Discussion of Other Parties' Interpretation Of The 
Terms Of a Stipulation Is Inadmissible as Hearsay Evidence, 
Especially When a Party Did Not Make the Statement 

Mr. Smith's statements are hearsay under Ohio Rule of Evidence 802 because it 

is: 

A statement, other than one made by the declarant while testifying 
at the trial or hearing, offered in evidence to prove the truth ofthe 
matter asserted. ̂ ^ 

In particular, Mr. Smith's assertions about other stipulating parties' decisions or 

negotiations, appearing on: page 10, Unes 11-13; page 13, lines 3-15; and page 14, lines 

8-12, are hearsay under Ohio Rule of Evidence 802. Thus, the testimony should be 

stricken for that reason as well. 

HI. CONCLUSION 

The Commission should not countenance revelations of confidential negotiations, 

Mid all the more should disapprove such disclosures that are not even accurate 

characterizations. Duke's use of statements made during compromise should be stricken 

from Mr. Smith's testimony as not admissible under Ohio Adm. Code 4901-1-26(E) and 

'̂  Second Supplemental Testimony of Paul G. Smith (October 28, 2008) at 12. 

'' Ohio Rule of Evidence 801(C). 



Ohio Rule of Evidence 408. Moreover, the Conmiission should strike the portions ofthe 

Mr. Smith's testimony referenced above that would have the Commission interpret the 

stipulation outside its clear language, which is contrary to the parole-evidence rule as 

estabUshed by Ohio case law. FinaUy, Duke's testimony about other parties' views and 

perspectives ofthe stipulation are hearsay and not admissible under Ohio Rule of 

Evidence 802. 

Respectfully submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 
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Aim M. Hotz, Counsl̂ l qf Record 
Jeffrey L. Small 
Jacqueline Lake Roberts 
Michael E. Idzkowski 
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CERTIFICATE OF SERVICE 

I hereby certify that a copy ofthe foregoing Motion to Strike by the Office ofthe 

Ohio Consumers' Counsel was served electronically and by first class United States Mail, 

postage prepaid, to the persons Usted below, on this 10th day of November, 2008. 

/ ^ / ^ . r 
Aim M. Hotz 
Assistant ConsumersHTounsel 

SERVICE LIST 

Paul A. Colbert, Esq. 
Rocco O. D'Ascenzo, Esq. 
Elizabeth H. Watts, Esq. 
Duke Energy Ohio, Inc. 
139 Fourth Street, Room 25 ATH 
Cincinnati, OH 45202 
paul.colbert@duke-energy.com 
rocco.d'ascenzo@duke-energy.com 

David F. Boehm, Esq. 
Michael L. Kurtz, Esq. 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincmnati, OH 45202 
dboehm@bkllawfirm.com 
mkurtz(a),bkllawfirm.com 

Attorneys for Ohio Energy Group 

Thomas J. O'Brien 
Sally W. Bloomfieid 
Bricker & Eckler LLP 
100 South Third Street 
Columbus, OH 43215-4291 
tobrienCojbricker.com 
sbloomfield@bricker.com 

Thomas McNamee 
William Wright 
Attorney General's Office 
Public Utilities Section 
180 East Broad Street, 9*̂  Floor 
Columbus, OH 43215 
thomas.mcnamee@puc.state.oh.us 
wilUam.wright@puc.state.oh.us 

Dave Rinebolt 
Colleen Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street, P.O. 1793 
Findlay, OH 45839-1793 
drineboh@aol.com 
cmooney(%columbus.rr.com 

Attorneys for Ohio Partners for Affordable 
Energy 

Sam Randazzo 
Lisa McAlister 
McNees, Wallace & Nurick LLC 

Fth 
Fl. 21 East State Street, 17 

Columbus, OH 43215 
srandazzo@mwncmh.com 
lmcaUster@jnwncmh.com 

Attorneys for City of Cincinnati 
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Barth E. Royer, Esq. 
Bell & Royer Co. LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 
barthroyer@aol.com 

Attorney for the Ohio Environmental 
Councii 

John Bentine, Esq. 
Mark Yurick, Esq. 
Chester, WiUcox & Saxbe LLP 
65 E. State Street, Suite 1000 
Columbus, OH 43215-4213 
jbentine@cwslaw.com 
mvurick@cwslaw.com 

Attorneys for the Kroger Company, Inc. 

M. Howard Petricoff, Esq. 
Stephen M. Howard, Esq. 
Vorys, Sater, Seymour And Pease LLP 
52 East Gay S., P. O. Box 1008 
Columbus, OH 43216-1008 
mhpetricoff@vorvs.com 
smhoward@vorys.com 

Attorneys for Constellation NewEnergy, 
Inc. and Constellation Energy 
Commodities Group, Inc, 

Cynthia A. Fonner, Esq. 
Senior Counsel 
Constellation Energy Group, Inc. 
550 W. Washington Street, Suite 300 
Chicago, IL 60661 
cvnthia.a.fonncr@constellation.com 

Attorney for Constellation NewEnergy, Inc. 
and Constellation Energy Commodities 
Group, Inc. 

Noel M. Morgan, Esq. 
215 East Ninth Street, Suite 500 
Cincmnati, OH 45202 
Tmiorgan@lascinti.Qrg 

Attorney for Communities United for 
Action 

Nolan Moser, Esq. 
The Ohio Environmental Coimcil 
1207 Grandview Avenue, Suite 201 
Columbus, OH 43212-3449 
nmoser@theQEC.org 

Gary A. Jeffries, Esq. 
Dominion Resources Services, Inc. 
501 Martindale Street, Suite 400 
Pittsburg, PA 15212-5817 
garv.a.ieffries@dom.com 

Bobby Singh, Esq. 
Integrys Energy Services, Inc. 
300 West Wilson Bridge Road, Suite 350 
Worthington, OH 43085 
bsingh@integrvsenergYXom 

Douglas E. Hart, Esq. 
Greater Cincinnati Health Council 
441 Vine Street, Suite 4192 
Cincinnati, OH 45202 
dhart@douglasehart.com 

Robert P. Malloy, Esq. 
The Village of Terrace Park 
Wood & Lamping, LLP 
600 Vine Street, Suite 2500 
Cincmnati, OH 45202 
rpmallov@woodlamping.com 
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Langdon D. Bell, Esq, 
Bell & Royer Company, LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 
Lbell33@aol.com 

Attorney for Ohio Manufacturer's 
Association 

Terrance O'Donnell, Esq. 
Bricker & Eckler, LLP 
100 South Third Street 
Columbus, OH 43215-4236 
todonnell@bricker.com 

Attorney for American Wind Energy 
Association, Ohio Advanced Energy 

Larry Gearhardt, Esq. 
Ohio Farm Bureau Federation 
280 North High Street 
P.O. Box 182383 
Columbus, OH 43218-2383 
lgearhardt@ofb£org 

Mary W. Christensen, Esq. 
Christensen, Christensen, Donchatz 
Kettlewell & Owens, Inc. 
100 East Campus View Blvd., Suite 360 
Columbus, OH 43235-4679 
mchristensen@colimibuslaw.org 

Attorney for People Working 
Cooperatively, Inc. 

Craig G. Goodman, Esq. 
National Energy Marketers Association 
3333 K. Street, NW, Suite 110 
Washington, DC 20007 
cgoodman@energvmarketers.com 

Heruy W. Eckhart, Esq. 
The Natural Resources Defense Council 
and The Siena Club of Ohio 
50 West Broad Street, Suite 2117 
Columbus, OH 43215 
henrveckhart@aol.com 

Douglas M. Mancino, Esq. 
McDermott Will & Emery, LLP 
2049 Century Park East, Suite 3800 
Los Angeles, CA 90067-3218 
dmancion@mwe.com 

Attorney for Morgan Stanley Capital 
Group, Inc, 
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