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9
1 Tuesday Morning Session,
2 October 21, 2008.
3 -
4 EXAMINER PRICE: Let'sgo on the record.
5 Good morning. Thisisour fifth day of

6 hearing in Case No. 08-935-EL-SSO.

7 Do we have any preliminary matters before
8 wetake our first witness, Mr. McNamee?

9 MR. McNAMEE: We do have one preliminary
10 matter, your Honor.

11 | would like to extend a sort of group

12 apology on behalf of all the lawyers who aren't here
13 who arein the middle of settlement discussionsin
14 the Duke case while I'm standing here, actually, and
15 | think all lawyers who would otherwise be in this
16 hearing room are downstairs, and they asked me to,
17 you know, tender their apologies for not coming.

18 It's not that they don't want to be here,

19 but they are kept away, and |'ve made arrangements to
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let them know when their cross-examination will come
up so they will be able to show up timely and not

delay this hearing and still proceed with the Duke

settlement talks.
EXAMINER PRICE: | understand everybody's
dilemma. With this new law we are all being pulled

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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In many directions at once, so no apology is
necessary.
MR. McNAMEE: Waéll, thank you.
EXAMINER PRICE: | believe at thistime
we are going to interrupt our cross-examination of
our previous witness to take Mr. Woolridge; is that
correct?
MS. ROBERTS: The OCC would call
Dr. Woolridge to the stand.
(Witness sworn.)
EXAMINER PRICE: Please be seated and
state your name and business address for the record.
THE WITNESS. My nameistheinitial J.
Randall Woolridge. That's spelled W-O-O-L-R-1-D-G-E.
My business address is 120 Haymaker, single word,
State College, Pennsylvania.
EXAMINER PRICE: Thank you.

Ms. Roberts, you may proceed.
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11

J. RANDALL WOOLRIDGE
being first duly sworn, as prescribed by law, was
examined and testified as follows:
DIRECT EXAMINATION

By Ms. Roberts:

Q. Dr. Woolridge, by whom are you regularly
employed?

A. I'm employed by the Pennsylvania State
University.

Q. And on whose behalf are you appearing
today?

A. On behalf of the Office of Consumers
Counsel.

Q. Areyou the same Dr. Woolridge that
caused to befiled in this case prefiled direct
testimony on October 29 of this year?

A. Yeah. | believe that's September 29.

Q. September 29, thank you.

A. Yes
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20 MS. ROBERTS: All right. I've asked to

21 be marked as an Exhibit 4 OCC for identification the

22 direct prefiled testimony of Dr. Woolridge.

23 (EXHIBIT MARKED FOR IDENTIFICATION.)
24 Q. Wasthistestimony prepared by you or

25 under your direct supervision and control?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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12
1 A. Yes.
2 Q. Do you have acopy --
3 A. Yes.
4 Q. -- withyou?
5 Do you have any corrections, additions,
6 or changesto your testimony?
7 A. There are acouple of corrections --

8 Q. What would they be?

9 A. --inthetestimony of OCC Exhibit 4.

10 To begin with, beginning on page 2 and

11 throughout the testimony in the header the E was | eft
12 off my last name. So my nameis spelled with an E at
13 theend.

14 Q. Allright.

15 A. Secondly, on page 7, line 12.

16 Q. Yes

17 A. Asset turnover is defined as revenues

18 divided by total assets, not net fixed assets, so

19 asset turnover isrevenues divided by total assets.
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20 Q. Arethere others?

21 A. Page8, line 7, the reference should be
22 toTable 2, not Table 1 there.

23 And to others, on page 12, line 14, there
24 issomehow a7 got -- it should be an M for

25 methodologies.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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And finally, page 14, line 16, the FERC
number should be 150 basis points, not 200 basis
points.

MS. ROBERTS: All right. | will prepare
an errata sheet for Dr. Woolridge's testimony, and |
would ask that Exhibit 4A be reserved for that.

EXAMINER PRICE: We will do that, thank
you.

MS. ROBERTS: Thank you.

Q. If you were asked the same questions
today asin your direct testimony, would your answers
be the same?

A. Yes.

MS. ROBERTS: | would move for the
admission of Exhibit 4 for identification.

EXAMINER PRICE: Thank you. We will
defer the ruling on the admission of Exhibit 4 until
after cross-examination.

Dr. Woolridge, welcome to Columbus the
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20 week Ohio State plays Penn State. Good timing on

21 your part.

22 THE WITNESS.: | was hoping the hearing

23 would have been on Saturday morning actually.

24 EXAMINER PRICE: Y ou should have reserved

25 Friday, had you go last on Friday.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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MS. ROBERTS: Dr. Woolridgeis available

for cross-examination.

EXAMINER PRICE: Mr. Porter.

MR. PORTER: No questions.
EXAMINER PRICE: Ms. McAlister.
MS. McALISTER: No questions.
EXAMINER PRICE: Mr. Smith.

MR. SMITH: No questions.

EXAMINER PRICE: Mr. Breitschwerdt.
MR. BREITSCHWERDT: No questions.
EXAMINER PRICE: Mr. Stinson.

MR. STINSON: No questions.
EXAMINER PRICE: From Mr. Lavanga.
MR. LAVANGA: No guestions.
EXAMINER PRICE: Mr. Korkosz.

MR. KORKOSZ: | do have some.

CROSS-EXAMINATION

19 By Mr. Korkosz:
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20 Q. Good morning, Dr. Woolridge.

21 A. Good morning.

22 Q. | don't know if we can keep this going

23 until Saturday to accommodate the game, but let's see
24  what happens.

25 A. Okay.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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15

1 Q. You'vetestified previously before this

2 Commission on behalf of OCC, have you not?

3 A. Yes

4 Q. And much of the testimony that's listed

5 inyour Appendix A isactually on behalf of state
6 consumer advocate agencies, isit not?

7 A. Yes, primarily. Occasionaly an

8 industrial leader but mostly -- an occasional staff
9 but mostly on consumer advocates, yes.

10 Q. You have never testified on behalf of an
11 investor-owned utility, have you?

12 A. No.

13 Q. Now, some of that testimony has been on
14 the subject of the appropriate rate of return on

15 equity to be allowed in arate case, correct?

16 A. Yes.

17 Q. Would you agree with me that when rate of
18 return on equity is alowed by aregulatory

19 commission, there is an expectation by that
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20 commission that the utility involved will actually
21 have an opportunity to earn return?

22 A. Yes

23 Q. Now, moving to the significantly

24 excessive earnings test that is the subject of your

25 testimony here, you will agree with me that the first

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file:/lIA|/FirstEnergyVol-V.txt (30 of 591) [10/23/2008 1:45:51 PM]



file:/lIA|/FirstEnergyVol-V .txt

10

11

12

13

14

15

16

17

18

19

16

time this Commission will have to actually apply that
test will be in 2010 with respect to the earnings of
autility in 2009, correct?

A. Yes.

Q. Andit'syour recommendation, | assume,
that your methodology should be adopted by the
Commission but that we wouldn't necessarily use the
data and the other numbers that are in your
testimony, correct?

A. That iscorrect.

Q. Atthat timeit would be appropriate to
use 2009 data, correct?

A. Yes.

Q. And that means that as we move and
examine that later period and data, that the numbers
that appear in -- well, the companies that appear --
the number of companies that appearsin your tables 1
and 2 may be different?

A. Definitely. They arevery likely to be
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20 vastly different.

21 Q. And that'strue also of the data that

22 appearsinyour Exhibits J-- get the order straight,
23  JRW-2 and JRW-3, correct?

24 A. Yes. | mean, the assignment as| take it

25 isto create a methodology which then would be

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 applied at some point in the future to 2009 earnings.
2 Q. Allright. Let'slook at that

3 methodology, and it starts on pages 4 and 5, as you
4 outline seven steps. Do you have that, sir?

) A. Yes.

6 Q. Now, on page 5 you start with Step | by

7 selecting aproxy group of what you consider to be
8 relatively pure electric utility companies, correct?

9 A. Yes

10 Q. Andto that -- that group you -- whichis
11 theuniverseof al electric companies that are

12 followed by the AUS Utility Reports, you apply a
13 seriesof four screensthat you list on pages5 and 6
14 of your testimony in order to get to your proxy

15 group, right?

16 A. Yes yes

17 Q. Andthefour screens are thefirst -- the

18 percent of regulated electric revenues being at least

19 75 percent, the second being an investment grade bond
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rating, the third being total revenues less than $10
billion, and the fourth being a three-year history of
dividend payments, correct?

A. Yes.

Q. And the selection of those factorsisa

reflection of judgment on your part, correct?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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A. Yes.

Q. Now, the third of those factors was the
requirement the total revenues not exceed $10
billion.

A. Yes.

Q. And the reason you apply that particular
criterion is because you want to eliminate extremely
large companies from the proxy group, correct?

A. Yes.

Q. And that would have the affect of
eliminating companies like FirstEnergy, Duke, and The
Southern Company.

A. Yes.

Q. And with respect to those -- those four
screens, do | understand correctly that you relied on
the AUS Utility Reports for the data against which to
apply them?

A. Yes.

Q. And with respect to the fourth being the
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20 dividend history, you relied on Value Line?
21 A. Yes.

22 Q. And that data reflects currency as of
23  September, 2008.

24 A. Yes.

25 Q. Now, the -- aswe move into the

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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19

1 subsequent Step |1 of your testimony, you select four

2 morerisk indicators to go into the methodol ogy,

3 correct?
4 A. Yes
5 Q. Andthose are reflected on page 7 of your

6 testimony, right?

7 A. Yes.

8 Q. And you apply those indicators against

9 theVaue Line database to produce the list of

10 companies that appears on your -- JRW Exhibit JRW-2,
11 correct?

12 A. Yes. | mean, | established arange

13 for -- well, Beta set turnover common equity ratio
14  from the 16 utilities that met the first set of

15 screens, so what | did to meet the test of similar

16 business and financial risk, | established arange

17 for these variables and then applied the range to see
18 what companiesin this database of 7,000 companies

19 met thisrange.
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20 Q. And the selection of those indicators was
21 areflection of your judgment, correct?

22 A. Of the-- I'm sorry, indicatorson 7?

23 Q. Yes

24 A. Yes. Therangeswere determined by the

25 group of companies.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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20

1 Q. Now, let'stake alook at your Exhibit

2 JRW-3. Thefirst three steps, I, 11, and 111, of

3 your methodology compounds to the panels A, B, and C
4 onyour Exhibit 3, correct?

5 A. I'msorry. Which step?

6 Q. | jumped around a bit but the --

7 A. Exhibit 3 has the companies, that's the

8 64 companies for which survived the screens.

9 Q. Right.

10 A. For businessrisk and financial risk, the
11 three screens on Beta asset turnover, and common
12 equity ratio, met the ranges of the electric

13 utilities | had as a proxy group.

14 Q. That falls out from your methodol ogy.

15 A. Yes.

16 Q. All right. Now, excuse me, I'm going to
17 need my cheaters.

18 Looking at the top in your panel A over

19 ontheleft-hand side, you have several columns, the
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first being "Equity/Total," the ratio of equity
against total capital isthe first column of data,
correct?

A. Yes. That'susualy called the common
equity ratio.

Q. Allright. And then you have got "ROE,"

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 whichisreturn on equity, right?

2 A. Yes
3 Q. The"lncome Tax Rate"?
4 A. Yes.

5 Q. Right? And all -- the datafor all three

6 of those columns comes from the May, 2008, Vaue
7 Line, correct?

8 A. TheVaueLine Investment Analyzer, yes.
9 Q. And, incidentally, the Betavalues

10 that -- that you extracted, they came from the Value
11 Linelnvestment Analyzer aswell, did they not?

12 A. Yes.

13 Q. Now, moving to the fourth column, "Tax
14 Multiplier," that's a calculated number, correct?

15 A. Yes, just based on the tax rate.

16 Q. Andthen finaly the -- the final column

17 of the group on theleft sideis"Cost of Debt," and
18 that comes from the September, 2008, Bloomburg Group?

19 A. That comesfrom Bloomburg, yes.
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Q. Now, the averagesthat you have at the
bottom for each of those columns simply reflects a
simple average of the numbersin the column above
each of those averages, correct?

A. Yes. Yeah. To make these other

calculations | just used the average of this

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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comparison group.

Q. Allright. And "average" isthe same

thing asa"mean," correct?

A. Yes.

Q. And for the ROE column you have also

calculated a standard deviation, again, based on the

numbers that appear in the column above it, correct?

A.

Yes.

Q. Okay. Over on the right-hand side of

panel A you have avalue for pretax ROE of the

comparable companies, correct?

A.
Q.
A.

Q.

Yes.
And that's 17.04 percent, right?
Yes.

And that number is calculated from the

valuesin the"Averages' row over on the left-hand

side, right?
A. Wdll, | have 17 --
Q. | perhaps misspoke. | did intend to say
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20 17.04.
21 A. 06.
22 Q. 06?

23 A. 06iswhat | see, yeah.
24 Q. I'mgoing to have to replace these.

25 In any event, that pretax ROE figureis
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the product of the average ROE times the tax
multiplier, correct?

A. Yes.

Q. And the other values that you have under
the comparable company index values are also
calculated from the values in the average row?

A. Yeah. | just used the averages for the
group of 64 companies.

Q. Okay. Moving to panel B, which is about
two-thirds of the way down the page, which isthe
Ohio Utilities Benchmark ROEs, thisrefersto the
metrics for the three FirstEnergy Ohio operating
companies, correct?

A. Yes.

Q. You show cost of debt for each of those
companies as being 6.77 percent, right?

A. Yes.

Q. Now, thefootnote tells us that's a cost

of debt for FirstEnergy.
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A. | didn't have access -- | mean, | could
have estimated debt cost rate from the financial
statements for the three companies. | didn't have
access to a-- acalculation or cost to debt.

That cost to debt comes from Bloomburg.

It's Bloomburg's cost of debt estimate for

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file/lIA|/FirstEnergyVol-V .txt (46 of 591) [10/23/2008 1:45:51 PM]



file:/lIA|/FirstEnergyVol-V .txt

10

11

12

13

14

15

16

17

18

19

24

FirstEnergy.

And, again, thisis a methodology. |
would suspect that in 2010, as you apply this, that
that would probably be the cost of debt of the
individual companies.

So what I've had to do hereis use the
cost of debt for FirstEnergy because | didn't have
access to the companies cost of debt.

Q. Youwould agree that it would be more
appropriate to use the individual cost to debt of the
three companies.

A. | believe so, yes. Again, thiswas more
of a methodology with the understanding it's going to
be applied at some point in the future.

Q. All right. Now, the valuesfor the
equity -- the equity ratio and the tax rate that you
show in panel B, those come from the bottom two
panels that appear on that page that are not labeled

with an index |etter, correct?
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20 A. Yes

21 Q. And the source for that data you indicate
22 isMergant Online.

23 A. Yes

24 Q. Just for the record, can you tell us what

25 "Mergant" is?
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A. Mergant isadatabase. They provide --
and actually they just take these financial
statements from the companies 10K's statements, and
this was from -- taken from their December 31, 2007,
10K.
Q. All right. Now, you are aware, aren't
you, that Pennsylvania Power Company isa
wholly-owned subsidiary of Ohio Edison Company?
A. Yes.

Q. Anddo you agree that -- you would agree
that this Commission, for this Commission's
Application of the significantly excess earnings
test, we should remove the impact of Penn Power's
Pennsylvania operations from the calculation?

MS. ROBERTS: Objection, your Honor.
That requires alegal conclusion.

EXAMINER PRICE: Overruled.

MR. KORKOSZ: |I'm sorry?

MS. ROBERTS: | said that requires a
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20 legal conclusion.

21 EXAMINER PRICE: Overruled.

22 A. | believeit should be, yes.

23 Q. And going back to the Merchant data that
24 you relied on that | think you told me reflects

25 what's reported in the reports to the Securities and
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Exchange Commission?

A. | believeso. I'vepulledjust their
overal financia statements. | didn't pull it from
their 10K but this would come from their 10Ks.

Q. And that data, those reports would not
have excluded the impact of the Penn Power
operations, would it?

A. No. Again, what | have doneis presented
methodol ogy such adjustments would be -- | mean, |
would agree that | think Penn Power should be pulled
out of this for both the capitalization standpoint

and earnings standpoint.

Q. All right. Turn to page 12 of your
testimony. Andin particular | direct your attention
to the sentence that begins on line 20.

A. Yes.

Q. And | want to focusin particular on the
middle clause in that sentence that's separated off

by the double hyphens.
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A. Yes.

Q. "Without making adjustments to reflect
extraordinary items," and | want to make sure your --
your reference to "adjustments” in that context isto
the -- is adjustments to data dealing with the

comparable companies as distinguished from

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 adjustments made to the Ohio utilities that are under
2 consideration, correct?

3 A. Yes. Theearningsfiguresthat |I've used

4 comefrom VaueLine.

5 Q. All right.

6 A. Andthe VaueLinetakes out the

7 extraordinary items, asset sales, that sort of thing.

8 Sothere'stwo types of earnings.

9 There's what we call gap earnings which
10 will include all those things and there's nongap
11 earnings which exclude those things.
12 Value Line excludes asset sales and that
13 sort of thing, so they call those extraordinary
14 items, and they take those out of the -- out of the
15 earningsfigures.
16 Q. All right. | want to move to your
17 discussion of the thresholds. Y ou use two approaches
18 to determine a possible threshold for significantly

19 excessive earnings, correct?
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20 A. Yes

21 Q. Thefirst you propose using the FERC 150

22 Dbasis points adder in the transmission proceedings as
23 ameasure for what you consider to be significantly

24  excessive earnings under your Threshold ROE I, right?

25 A. Yes

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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Q. Now, you've not personally participated
in any of the FERC proceedings involving either the
derivation of that incentive adder nor its
application to a given company, right?

A. No.

Q. Andyou are not aware of anything in any
of the FERC orders dealing with that incentive adder
that suggests that the -- that amount of incentiveis
an appropriate measure to use in determination of the

significantly excessive earnings, right?

A. Wédl, there'stwo thingsthere. Oneis
obvioudly thisis an administrative decision about
what an appropriate adder isfor investment risk. |
mean, |I've seen it applied, discussed.

| mean, | think initially | saw Warren
Buffet talking about it as an incentive for
investment and that sort of thing.

And so, first of dl, it is, you know, an

administrative standard as an adder to ROE. Second
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20 of al obviously gets back to one of the issues here,
21 ishow do we define significantly excessive earnings.
22 o I'vetried to balance the data with an

23 administrative standard and determine what | think
24 the appropriate adder is to determine significant

25 excessive earnings. There'stwo parts to that.
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1 EXAMINER PRICE: Dr. Woolridge, I'm
2 sorry. I'msorry, Mr. Korkosz, | just have a

3 question briefly.

4 Are you aware of the FERC finding that

5 150 basis points represents significantly excessive
6 earnings? Has FERC made that finding?

7 THE WITNESS. They have not made that
8 finding. | mean, they haven't called that a standard
9 for excessiveearnings. Itisan adder to induce

10 investment, and they have other inducements they
11 have.

12 EXAMINER PRICE: But they have never
13 actually said this represents excessive earnings or

14 significant earnings.

15 THE WITNESS:. No, they have not.
16 EXAMINER PRICE: Thank you. Thank you.
17 MR. KORKOSZ: You Honor, | was going to

18 moveto strike the entirety of Dr. Woolridge's answer

19 asnot responsive to the question | asked.
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20 EXAMINER PRICE: Can | have-- I'm sorry

21 | interrupted you there.

22 Can we have the question and answer back.

23 (Record read.)

24 EXAMINER PRICE: Motion to strike will be
25 granted.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 Mr. Korkosz.

2 Q. (By Mr. Korkosz) Mr. Woolridge, your

3 second threshold ROE, which you refer to as Threshold
4 ROE I, reflects the statistics -- a statistical

5 measure, correct?

6 A. Yes.

7 Q. And asyour threshold increment for this

8 approach, you use one standard deviation from the

9 mean of returns on equity from your comparable

10 companies, right?

11 A. Yes.

12 Q. And your decision to use one standard

13 deviation rather than some other multiple of standard
14 deviation is a matter of your judgment?

15 A. Yes. And it hasto be because there's no

16 definition of what significantly excessive earnings
17 isand there's no definition of whether thisis

18 purely astatistical concept to begin with.

19 Q. Andyou don't consider the difference
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between use of one standard deviation and 1.28
standard deviations as Dr. Vilbert uses to be a huge
difference, do you?

A. Widll, it's not a huge difference, but the
way Dr. Vilbert appliesit, if you look at his data,

| mean, you look, he has 50 or so electric utilities

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 inhisdataset, and the way he appliesit, he finds

2 only 1 out of 50 have excessive earnings and that's

3 Exelon.

4 Exelon in his sample has an ROE of 26

5 percent. 26 percent is probably two and a half times
6 what the current authorized return isfor electric

7 utilities, and so it just isan indication of his

8 approach and his statistics he applies that it seems

9 tomethat it'svery limiting in terms of virtually

10 you are never going to find utilities with excessive
11 earnings.

12 Q. Now, your ultimate recommendation for the
13 threshold isto take an average of your two

14 approaches, right?

15 A. Yes.

16 Q. Andyou tell uson page 12 that this --

17 this approach, meaning the averaging, provides a

18 balance by -- by which you mean an equal weighting of

19 thetwo thresholds.
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20 A. Yes. Andit gets back to part of the

21 problem iswithout abetter definition it's an

22 interpretation of what is significantly excessive
23 earnings.

24 Q. And the selection of equal weighting that

25 isjust taking asimple average of thetwo isa
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judgment call on your part as well, right?

A. Yes.

Q. Now, you will agree with methereisa
distinction between a company's earnings being
excessive as compared with their being excessively
significant, won't you?

A. | wouldin termsof interpretation, yes.

Q. Andinyour view, ssmply being higher
than areturn earned by comparable companies may be

an excessive return, but to be significantly
excessive the earnings would have to be above your
threshold?

A. They would -- yes.

MR. KORKOSZ: | have nothing further.

EXAMINER PRICE: Staff.

MR. JONES: No questions, your Honor.

MS. ROBERTS: | have no follow-up
guestions, your Honor.

EXAMINER PRICE: | have acouple.
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20 ---

21 EXAMINATION

22 By Examiner Price:

23 Q. Dr. Woolridge, you seem to be familiar
24 with Dr. Vilbert'stestimony. You reviewed his

25 testimony before?
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A. Yes.

Q. You'veasoreviewed Senate Bill 221; is
that correct?

A. Yes.

Q. And Dr. Vilbert's testimony explains why
he included companies other than electric utilities
referenced in the language of the statute that the
statute says comparable companies including electric
utilities, and | think that Dr. Vilbert reads

implicitly including but not limited to.
Can you explain why you only selected
electric utilities in your comparable companies?

A. | have atwo-step process. | mean,

Dr. Vilbert and | both used the results for public
companies including public utilities and that is --

that is -- you know, thelist | have of companies,
it'sin Exhibit JRW-2 and again in JRW-3, it includes
both public utilities and nonpublic utilities.

What | have done in my step to develop
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this group of public companies, | -- you know, the
Bill talks about similar business and financial risks
as elect -- asthe public utilities, so what I've
doneisit's common when you do, like, return on
equity testimony, you find a proxy group of

companies, in other words, similar companies similar

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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to the company you are estimating a cost of equity
for.
And what I'vedonein Step | isl've said
let'sfind primarily electric utilities and that's
what | find in table 1.
And then | say, okay, these are supposed
to be a comparable business and financial risk. So |
use three measures of risk, primarily Beta, whichis
ameasure of investment risk, the relative volatility
of the risk; asset turnover because asset turn -- you
know, the utilities have a high degree of capital
intensity; and, number three, common equity, so that
relates to their business risk on the left-hand side
of the balance sheet.
Q. | wouldliketo interrupt you. As
Mr. Kutik has pointed out, we should allow the
witnesses to fully respond, but | think you are going
down a pathway more than | asked, so | will try to

narrow my question.
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Page 4 of your testimony you indicate
that steps for your test isto identify a proxy group
of electric utility companies, referencing the
language of the statute that says comparable
companies including electric utilities.

Can you explain why you included within

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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this proxy group only electric utilities?

A. | havenot. Step IV | screen the
database and get the companies | use that include
both electric utilities and other public companies.

Q. Okay. Thank you.

A. S0 just screen the database, and if you
look at my group of companies | use in Exhibit JRW-2,
it includes both utilities and nonutilities. So for
that test that | actually performed |, much like
Dr. Vilbert, | use public companies and utilities.

Q. Okay. The other issue | havein your
screen, the second part of your screenis-- I'm
sorry. Inyour Step | - Proxy Group Selection, you
identify companies with total revenue less than $10
billion.

A. Yes.

Q. Mr. Korkosz asked you whether or not that
would include FirstEnergy, and you said that would

not.
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A. Yes. Andthereason | did that was
because the utilitiesin question, the three
utilities, all have revenues which are less than $3
billion, so | was trying to identify smaller electric
utilities, not huge electric utilities, so each of

the ones in question individually don't have.
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36
1 Q. Each of the operating companiesin
2 question?
3 A. Yes.
4 Q. Each havelessthan $10 billion?

5 A. Toledo, Ohio, and Cleveland, none of them
6 havetotal revenues of more than 3 billion, so they

7 aresmaller electric utilities.

8 EXAMINER PRICE: Thank you, that'sall |

9 have.

10 MS. ROBERTS. May I?

11 EXAMINER PRICE: Yes.

12 MS. ROBERTS: Thank you. How did you
13 use--

14 EXAMINER PRICE: I'm sorry, | thought you

15 wereasking if you could move to admit the --

16 MS. ROBERTS: Onh, | have already moved to
17 admit Exhibit 4 into evidence and | will provide

18 Exhibit 4A.

19 EXAMINER PRICE: Y ou may not ask
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20 questions following me, thank you.

21 Any objections to admission of Exhibit 4?
22 MR. KORKOSZ: No objection.

23 EXAMINER PRICE: It will be admitted.

24 (EXHIBIT ADMITTED INTO EVIDENCE.)
25 EXAMINER PRICE: 4A we will deal with

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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when we actually have a4A, so thank you. Let'sgo
off the record.
(Discussion off the record.)
(Recess taken.)
EXAMINER PRICE: Let'sgo back on the
record.
Mr. Hussing, thank you for being patient
and allowing us to take Mr. Woolridge out of turn.
| believe we left off with
Mr. Breitschwerdt who generously allowed a couple of
other attorneysto go before him.
MR. BREITSCHWERDT: That's correct.

Thank you, your Honor.

GREGORY F. HUSSING
being first duly sworn, as prescribed by law, was
examined and testified as follows:
CROSS-EXAMINATION

By Mr. Breitschwerdt:
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20 Q. Good morning, Mr. Hussing.

21 A. Good morning.

22 Q. Do you have your testimony with you
23 agan?

24 A. Yes, | do.

25 Q. If you could turn to page 5 of your
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testimony, please, the sentence starting on line 9

and going through line 12, the end of that sentence,
and thisiswhere you are speaking of the second
major consideration that you used in designing the
proposed rate design is to incorporate the gradualism
principle. The objective was to mitigate significant
customer impacts, do you see that?

A. Yes.

Q. Okay. Would you agree with me that you
are responsible for the riders within the electric
security plan that are intended to use this
gradualism principle to mitigate significant customer
impacts?

A. | amresponsible for the economic
development rider.

Q. Okay. What other ridersin the electric
security plan are intended to implement the
gradualism principle to mitigate significant customer

impacts?

file/lIA|/FirstEnergyVol-V .txt (75 of 591) [10/23/2008 1:45:51 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 A. Waéll, the other one would be the phase-in
21 credit that the company offered --

22 Q. And those --

23 A. -- of the generation ride.
24 Q. I'msorry. Those are the only two?
25 A. I'mresponsible for the economic
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1 development rider. | know the phase-inrider is

2 another method by which the generation is -- there
3 wasan offset to the generation price.

4 Q. And that would be Mr. Warvell who is

5 responsiblefor that?

6 A. Yes

7 Q. Okay. Thank you.

8 Do you recall during your deposition you

9 had aconversation with Mr. Petricoff where you
10 explain the concepts of gradualism generally?

11 A. Generdly, yes.

12 Q. Okay. Thank you.

13 Would you agree that companies did not
14 use specific criteriain applying gradualism

15 principlesto mitigate significant customer impacts?
16 A. lwould-- | used aprocess. | didn't

17 haveany red linetest that | had when | was

18 mitigating the rates, but | had a process by which |

19 mitigated the rights where | looked at the customers
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that we were going to -- that were going to have to
pay for the gradualism and then the amount of money
that we were going to utilize then to mitigate the

rate impact so | would -- | would say | had a

process.

Q. If the Commission were trying to
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understand the process that you used, does the
Application set forth this process or any of the
criteriayou used in this process?

A. The Application does not. | believe that
was your question.

Q. That was.

And just to follow up my understanding
from your answer earlier, you did not use any
specific threshold percentages to designate an

increase across all customer classes above -- above
that increased gradualism would be used to mitigate
increases, is that correct?

A. No, | didn't have a percentage but |
tried to mitigate the largest increases of the
customer classes.

Q. Okay. Andwhen you say "customer
classes," you are referring to the eight standard
rate schedules that the company has proposed in the

distribution case, Case No. 07-551-EL-AIR?
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20 A. Subject to check that that number's

21 correct, yes, yes.

22 Q. Thank you.

23 So you did not specifically assess

24 whether it would be reasonable to apply gradualism to

25 public school districts as an individual customer
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class; isthat correct?

A. ldidn't--1didnot look at -- | looked

at class basis, so | didn't look at schools. Schools
would have been in the -- typically the schools are
in the general service secondary and the general
service primary classes, so | mitigated -- looked at
the increases from a class perspective and didn't
look at schools from a subclass perspective.

Q. Soasasubclass, you did not
specifically review schools in applying the
gradualism principle; is that correct?

A. No, | didn't look at schools from a
subclass perspective. | looked at the impact of the
ESP plan from atypical bill perspective, but |
didn't utilize -- didn't do any analysis on schools
as atotality as a subclass.

Q. And the electric security plan does not
apply the rate design principle of gradualism to

public school districts as an individual customer
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20 class; isthat correct?

21 A. Itwould be correct to say that the

22 economic development rider does not provide a credit
23 specificaly to a-- to aschool. It provides

24 economic development on aclass basis, on the rate

25 schedule basis, for example, a credit to the street
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1 ortrafficlighting asaclass.

2 Q. Okay. If you could turn to page 12 of

3 your testimony, Mr. Hussing. Starting on page 12 and
4 through 13 to the top of page 14, you discuss the

5 nondistribution uncollectible rider.

6 Do you see that?
7 A. Yes
8 Q. And the uncollectible expenses discussed

9 inthissection of your testimony, these

10 uncollectible expenses are generation-related
11 expenses; isthat correct?

12 A. Yes. They are generation-related or

13 nondistribution related.

14 Q. Soinaddition to generation, that would
15 include?
16 A. Thingsthat are in a nondistribution,

17 small portion of transmission, for example.
18 Q. Small portion, so could you give a

19 percentage or an allocation of what -- of the extent
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20 of these are generation related?

21 A. Thevast mgority of that would be

22 generation, you know, | don't have the exact number
23 but it -- the vast mgjority would be generation

24 related.

25 Q. That'sfair.
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And thisrider will only recover the
uncollectibles of customers taking standard service
offer service, correct?
A. Yes. The uncollectible expense from the
operating companies.
Q. Soasproposed, rider NDU would be
charged to NOPEC's customers even if they are taking
service from athird-party supplier?
A. Yes. Itwould-- it would be collected
from all customers shopping -- shopping and
nonshopping.

Q. And areyou generally familiar with NOPEC
as an organization?

A. Yes.

Q. Andwhat's your understanding of NOPEC's
purpose as an organization?
MR. KUTIK: Objection.
EXAMINER PRICE: Sustained.

Q. Areyou aware that NOPEC has served as

file:/lIA|/FirstEnergyVol-V .txt (85 of 591) [10/23/2008 1:45:51 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 many as 450,000 customers in the Ohio Edison and
21 CEl'sterritoriesto date?

22 MR. KUTIK: Same objection.

23 MR. BREITSCHWERDT: | canask if heis
24 aware, your Honor.

25 EXAMINER PRICE: Overruled.
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1 MR. KUTIK: What's the relevance of his

2 awareness?

3 EXAMINER PRICE: Overruled. | am sure he

4 will make the relevance clear to usin time.

5 Overruled.

6 MR. BREITSCHWERDT: Thank you.

7 MR. KUTIK: Hopefully not too much time.
8 EXAMINER PRICE: | agree.

9 Mr. Hussing, you can answer.

10 THE WITNESS. Can you read --

11 Q. (By Mr. Breitschwerdt) Certainly, | can

12 repeat the question.
13 Are you aware NOPEC has served as many as
14 450,000 customer in the Ohio Edison and Cleveland

15 Electric llluminating service territories?

16 A. Canyou clarify what you mean by
17 "served'?
18 Q. Served asthe large scale governmental

19 aggregator to these customers.
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20 A. I'm not aware of the exact number of

21 customersthat they have served.

22 Q. Okay. Areyou aware that NOPEC's

23 €electricload is comprised of residential commercial
24  customers?

25 A. By the definition of an aggregator --
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1 that would comprise multiple groups of customers, so
2 inthe context of multiple groups of customers that

3 would serve residential commercial customers. |

4 don't know the extent or the split of who they would
S5 serve

6 Q. Okay. Let'stakeit asahypothetical

7 then that NOPEC serves -- or serves 450,000

8 commercia and residential customers. Areyou with
9 me so far using this hypothetical ?

10 A. Yes.

11 Q. Okay. Would you agree that there would
12 be uncollectible expenses associated with serving

13 these 450,000 customers?

14 MR. KUTIK: Objection.
15 EXAMINER PRICE: Grounds?
16 MR. KUTIK: Waell, the question is

17 unclear. Uncollectible to whom? They are dl still
18 distribution customers.

19 ATTORNEY EXAMINER: Please rephrase your
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guestion.

Q. Mr. Hussing, would there be uncollectible
expenses that would be recovered under the
nondistribution uncollectible rider for these 450,000
customersif they were taking standard service offer

service?
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A. Theuncollectible -- the nondistribution
uncollectible rider would collect an uncollectible
expense from all customers which would include then
those 450,000 customers.

Q. Okay. And taking this hypothetical would
there be generation-related uncollectible expenses
associated with serving 450,000 commercial and
residential customers?

A. Therewould be -- can you restate that

one more time?

MR. BREITSCHWERDT: Could you read it
back, please.

(Record read.)

A. There would be a component of
uncollectible expense of serving customers so, yes,
that would be an uncollectible expense.

Q. Andwould you agree with me that
residential/commercia customers normally account for

the mgjority of the companies uncollectible
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20 expenses?

21 A. | don't know the exact breakout, so |
22 don't have a-- | don't have a study that says
23 exactly what the breakout of the uncollectible
24 expenseis.

25 Q. Do you have the information speaking in
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generalities? | understand that you can't give me an
exact percentage but could you give me a general
estimation based on your experience?

A. Yeah. | don't know.

Q. Would you agree with me that whether
NOPEC's customers' load is served by the companies
service or third-party supplier would not have an
impact on the amount of uncollectible expenses that
would -- NOPEC -- that will result from NOPEC's

customers?

A. Canwe havethe -- can you reread that

guestion? I'm sorry, | just -- the train there.
Q. | candtart over. That'sfine.

Would the amount of uncollectible
expenses resulting from these 450,000 customers
change if they are standard service offer customers
or if they are served by third-party supplier?

Would it matter who is serving -- who is

providing the generation to the amount of
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uncollectibles that potentially would occur?

A. Yes, yes, in that the -- in -- when you
look at from aresidential perspective PIPP
customers, for example, if a customer was a PIPP
customer and they -- or went on a PIPP program, then

the PI PP customer's uncollectible expense then
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becomes part of the universal service process and

the -- and the amount of uncollectible would go down
because it's being recovered through -- from the

state process.

Q. Can you respond to the same guestion
excluding PIPP customers for this class of 450,000
customers?

A. Canyou restate the full question then?

Q. Right. Excluding PIPP customers, would
there be any difference between a governmental
aggregation like NOPEC, the amount of uncollectibles
from their -- that would result from their customers
class of 450,000 -- are you following me so far -- if
they take standard service offer or third-party
generation supply?

MR. KUTIK: Arewe talking
nondistribution-related uncollectibles?
Q. That'sright, as the nondistribution

uncollectible rider we were discussing would be
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recovered.

A. 450,000 customersthat we are talking
about, | just want to be clear the parameters of the
hypothetical. Could you tell me what the parameters
of the hypothetical are again? | just want to make

sure | give you the proper answer.
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1 Q. Sure, they areresidential and commercial

2 andthey are within agovernmental aggregation and
3 they aretrying -- and they are either being served

4 Dby the standard service offer for generation or a --

5 third-party supplier of generation.

6 And the question is does that have any

7 relevance to the amount of uncollectibles that either
8 the companies can expect now excluding the PIPP

9 customers that you responded to in your first answer
10 or that would result from third-party supply of

11 generation?

12 A. If the -- if the customers are served

13 Dby -- if the customers are served by the government
14 aggregation, then there would not be an uncollectible
15 expense associated with the utility for

16 nondistribution.

17 Q. Toclarify your answer, would that

18 customer load still experience nondistribution

19 uncollectibles regardless of whether they are served
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20 by the companies standard service offer or

21 third-party generation?

22 A. There would be an uncollectible expense,
23 yes.
24 Q. Andyou have no reason to believe this

25 would not be an equal uncollectible expense based on
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1 whether it was standard service offer service or
2 third-party generation supply?
3 A. | don't know what it would be. | don't

4 know the amount, whether it could be higher or lower.

5 Q. Based on the exact same group of
6 customers.
7 A. Yes

8 Q. Continuing this hypothetical, if NOPEC

9 decided to take third-party generation, you would
10 agreethat NOPEC or its designated CRES supplier
11 would be responsible for all the uncollectible of

12 NOPEC's hypothetical 450,000 customersif they
13 shopped for third-party generation supply?

14 A. Canyou restate the question?

15 MR. BREITSCHWERDT: Could you read that
16 back, please.

17 (Record read.)

18 A. Yes, they would have some portion of

19 uncollectible expense.
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20 Q. And the remainder of the companies

21 customerson SSO service would not be obligated for
22 those uncollectible expenses, correct?

23 A. Yes

24 Q. But thisclass of 450,000 customers that

25 took third-party generation would still be
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responsible through rider NDU for the
generation-related uncollectibles of the companies
SSO customers, correct?
A. Yes. TheNDU istrying to collect the

social costs that the companies have providing
default service so, yes, the answer isyes.

MR. BREITSCHWERDT: Y our Honor, | would
like to strike the remainder of his answer after
"yes." Itwasasimple"yes' or "no" question.

EXAMINER PRICE: Motion to strike will be
granted.

Q. Would you agree with me rider NDU would
obligate this hypothetical 450,000 customers to pay
twice for uncollectible expenses if they make the
decision to take third-party generation supply?

A. No. | think we are talking two separate
costs. We are talking uncollectible expense from the
utility that's asking to share a cost, a social cost,

and an uncollectible cost associated with what the
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20 supplier may -- may deem, but | think it'stwo -- |
21 look at it astwo separate costs.

22 Q. But they would still be paying generation
23 uncollectibles for the utility, for the utility's SSO

24 customers and generation-related uncollectibles that

25 areassociated with the third-party supplier?
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A. Yes.

Q. Andwould you agree that this
disincentivizes large scale aggregation to shop
because shopping will result in these customers
paying both the generation-related uncol lectibles
they would be paying through rider NDU and
generation-related uncollectibles that they would pay
to the third-party supplier?

MR. KUTIK: Objection.

EXAMINER PRICE: Grounds?

MR. KUTIK: Beyond the scope of his
testimony, no foundation laid that he has any
experience or study in what governmental aggregator
Isincentivized to do or not to do.

EXAMINER PRICE: Mr. Breitschwerdt,
response?

MR. BREITSCHWERDT: Y our Honor, he just
has explained that thisis an additional cost that

customers taking third-party service will have to
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20 pay, soit seemslike afairly logical connection

21 that he can say that this additional

22 generation-related expense would be a disincentive to
23 third party -- or to governmental aggregation

24 customers, or any other customer for that matter, to

25 Dbe paying twice for uncollectible expenses.
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EXAMINER PRICE: We are going to allow
the question.
A. | don't know if it's disincentive or not.
| don't know.

Q. Okay. Well, let'stake this
hypothetical.

Hypothetically instead of NDU rider
GEN -- you are familiar with rider GEN, correct?
A. Yes.

Q. 7.5centsin 2009, 8.0 centsin 2010, 8.5
centsin 2011, so hypothetically if rider GEN was not
bypassable, so if agovernmental aggregation
customer, or any customer for that matter, decided to
shop, they would be responsible for paying rider GEN
aswell as the generation cost for the third-party
supplier.

Do you understand the hypothetical ?
A. The generation is bypassable is what you

aresaying. Yes, | understand what you are saying.
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20 Q. Sointhisinstance, similar to how rider

21 NDU isconstructed, they would be paying twice; both
22 for generation of the utility and the generation of

23 thethird-party supplier under the hypothetical.

24 A. They are -- under this situation under

25 therider NDU the shopping customer would be paying
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1 the supplier's generation cost or expense and the

2 customer would also be paying for a nondistribution
3 uncollectible expense.

4 Q. Okay, but taking my hypothetical, would

5 that beadisincentiveif they had to pay 7.5 cents,

6 8.0, or 8.5 cents, depending on the year, for the

7 customer to take third-party supply?

8 MR. KUTIK: | renew my objection, your
9 Honor.
10 EXAMINER PRICE: | am not even sureif |

11 understand the hypothetical, so | would like you to

12 repeat the hypothetical.

13 MR. BREITSCHWERDT: Sure. They are both
14 generated-related expenses, oneis uncollectible

15 where avery small subset of customers are not able

16 torepay the generation that they are taking, so that

17 would bethe 7.5 cents.

18 I'm essentially changing the rider NDU so

19 instead it'srider GEN where the entire amount of
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generation would be required to be paid by a customer
if they take third-party supply back to the company,
and all I'm seeking is to answer whether in that
situation it would be a disincentive to take

third-party supply.

MR. KUTIK: Inaddition to my scope and
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1 foundation argumentsthereisan even further

2 relevance argument here because that's nowhere even
3 closeto anything that's been proposed in this case.

4 EXAMINER PRICE: Sustained.

5 Q. (By Mr. Breitschwerdt) If you could turn

6 topage 11 of your testimony, please, lines 12

7 through 14. You had a discussion with counsel for

8 Ohio Consumers Counsel and then discussion with the
9 Bench yesterday about the delta revenue recovery

10 rider about 3:30 so 500 questions or so ago, so |

11 don't know if you recall.

12 But what | want to follow up onisin

13 your discussion you said that -- in your testimony

14 you say because the companies are stand alone

15 distribution utility companies, limited resources,

16 they cannot absorb the costs of discounts from

17 Commission-approved tariffs that reflect discounts
18 associated with generation service.

19 Do you see that?
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A. That's correct.

Q. Andyou said that the companies -- let me
know if | mischaracterize this, but the companies
should receive full recovery under this rider based
on the fact that they are no longer an integrated

utility and they no longer own generation resources,
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isthat correct?

A. My context of my answer isthat the
distribution operating companies revenueis
distribution revenue. That's their source of revenue
Is distribution revenue.

Q. S0 100 percent of their revenueis
distribution revenue for three EDUS?

A. Yes. They don't own any generation.

Q. Okay. Sol think thereisalogical
assumption that | just wanted to clarify here so
that's -- you are stating that 100 percent of the
generation revenues proposed in the electric security
plan will be passed through to FirstEnergy Solutions
under the potential contract that's going to be
developed; isthat an accurate statement or can we
agreeto --

A. Canyou say it one moretime, please?

Q. Sure. You are saying thereisno

generation revenues going to the EDUs, correct?
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A. Generation would be collected -- revenues
would be collected from customers and generation then
iIsan expense. It makes no money on generation.

Q. Company makes no money on generation. So
the 7.5, 8.0, and 8.5 cents, those revenues that are

generated from all the customers, that will be passed
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through -- 100 percent will be passed through to

whoever the supplier is under the contract that the

EDUs negotiated generation supply?
A. | don't know the context of the contract.

| just know that the generation revenues collected

from customers and that revenue is to pay for

generation service.

Q. Okay. Butinyour discussion of that
delta revenue recovery rider, you are saying the
companies are not receiving any revenue from
generation, therefore, they should not contribute to
the payment of the delta revenue -- repayment of
deltarevenue?

A. My exampleisthe easier oneto
understand. Total bill isthe total bill portion
that is generation, and the distribution revenueis a
very small percent, the companies collected
distribution revenue.

That'swhat it keeps and uses for
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20 operations and makes for investment and the rest of
21 those are expenses that the company has to incur to
22 pay for generation, transmission. They are all

23 expensesthat need to be paid.

24 Q. Sowould you agree with meif a

25 percentage of the generation revenues under whatever
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contract EDUs negotiate with FirstEnergy Solutions or
whatever generation supplier, if -- if aportion of
the generation revenues were then retained by the
EDUs under this contract, would it be reasonable for
the companies to contract some portion of those
revenues to pay some percentage of deltarevenue
recovery?

A. | don't know. | don't know if that's a
hypothetical. | am not part of that process.

Q. Wadll, | understand that. But can you --
can you say today that there will be no percentage of
generation revenues that will be retained by the EDUs
and not passed through to your generation supplier
FirstEnergy Solutions?

A. | don't know.

Q. Okay.

EXAMINER PRICE: If you don't know, how

can you make the statements in your testimony?

MR. BREITSCHWERDT: That's the question |
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23

24

25

was trying to get to.

EXAMINER PRICE: If you don't know
whether the companies will or will not retain any
portion of the generation revenues, how can you make
these statements in your testimony "the company has a

[imited ability to absorb lost revenues'?
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THE WITNESS. My testimony is
representing an understanding they would not retain
any -- any generation -- any revenues.

EXAMINER PRICE: So assuming the
hypothetical posed by Mr. Breitschwerdt that if they
did retain some percentage, would that change your
testimony?

THE WITNESS. I'm thinking it through.

EXAMINER PRICE: Fair enough.

THE WITNESS: Y eah, the companies would
have some portion of revenue that would support delta
revenue.

EXAMINER PRICE: Thank you.

Q. (By Mr. Breitschwerdt) You were aso a
witness in the distribution case that we discussed
earlier, Case No. 07-551-EL-AIR, correct?

A. Yes.

Q. Didn't you take the position in that case

for the purposes of the cost of service study all
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20 deltarevenues associated with specia contracts

21 would be designated as distribution-related revenue,
22 if yourecall?

23 A. Canyou say that one more time, please?
24 Q. Sure. InCase No. 07-551, which isthe

25 distribution case, didn't you as awitness take the
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position that for the purpose of the cost of service
study that was completed, all deltarevenue
associated with special contracts would be designated
as distribution-related revenue?
A. No. | -- | didn't say -- the delta
revenues associated in the distribution case there --
the revenues associated with the distribution case
were distribution revenues. So when we -- the
distribution case dealt with distribution revenues.
It didn't deal with generation-related items.
MR. BREITSCHWERDT: Okay. That'sall |
have. Thank you, Mr. Hussing.
EXAMINER PRICE: Mr. Stinson.

MR. STINSON: Thank you, your Honor.

CROSS-EXAMINATION
By Mr. Stinson:
Q. Mr. Hussing, my name is Dane Stinson, |

representing FPL Energy Power Marketing, Inc. and
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20 GexaEnergy Holdings, Inc?

21 | have afew questions for you concerning
22 thedistribution uncollectible rider, and just to

23 clarify it for mysdf, | want to go back over just a
24 few things morein broad and general terms.

25 | believe you state it's correct that the
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NDU recovers nondistribution, uncollectible expenses
related to standard service offer?

A. Yes.

Q. Andwould you agree that -- also that
CRES providers have nondistribution uncollectible
accounts as wel|?

A. Yes.

Q. And| believein your testimony you
stated that customers who took service from a CRES

provider would pay that -- pay for those
nondistribution uncollectibles through their rates?

A. Yes.

Q. And that those -- that those shopping
customers would pay the NDU rider and for the
uncollectible accounts of the CRES provider?

A. They would pay for a portion of the
utilities' uncollectible expense, yes.

Q. Widll, the CRES uncollectibles expense?

A. Yes
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20 Q. Do standard service offer customers pay
21 for the CRES uncollectible expense?

22 A. Intheway | look at it isthe -- the

23 utility customer's uncollectible expensesis affected
24 by the shopping customersin the fact that the

25 payment posting process fulfills that once a CRES
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1 supplier drops a customer, then the utilities still

2 through the payment process -- payment proceed

3 process pay for the uncollectible expense of that

4 supplier first so until that -- until the utilities

5 uncollectible expenses have been reduced because the
6 companiesare still paying the uncollectibles of the

7 shopping customer first.

8 MR. STINSON: Your Honor, | move to

9 dtrike as unresponsive to my question.

10 EXAMINER PRICE: | thought it was quite
11 responsive. Overruled.

12 Q. Thequestionisyesor no, do SSO

13 customers pay for CRES bad debt expenses?

14 A. Theanswer would be al customers pay

15 because of the utilities' uncollectible expenses

16 aren't being reduced as fast because the shopped

17 customers are being paid through the payment posting
18 processfirst.

19 Q. Can acreditworthy customer default on
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20 its-- on adebt, a customer who has paid your

21 deposit for service?

22 A. Canyou further give me an example?

23 Q. Let'ssay that the customer appliesto

24 you for service. That customer pays adeposit. The

25 application for serviceis accepted. The customer

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file:/lIA|/FirstEnergyVol-V.txt (124 of 591) [10/23/2008 1:45:51 PM]



file:/lIA|/FirstEnergyVol-V .txt

10

11

12

13

14

15

16

17

18

19

63

loses his job, does not pay.
Isthat a possibility, does not pay his

bill?

A. Yes.

Q. Isthat also apossibility for a CRES
provider customer?

A. That he pays a deposit to the company?

Q. That he pays adeposit to the CRES
provider.

A. That'sapossibility.

Q. Andin addition, do you agree then that
collecting a security deposit is a protection to the
distribution company against uncollectible accounts?

A. Yes, that'swhy we are reducing the
uncollectible expense by the customer deposits.

Q. Arethere any other regulatory
protections that would protect against incurring bad
debt?

A. Canyou say that question again?
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20 Q. Arethere any other regulatory

21 protections that would protect against the utility

22 incurring bad debt?

23 A. There'sthe PIPP program where customers
24 that can't pay their billsand if they are, you know,

25 under the certain percent income, then they can be
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1 moved to the PIPP program and that tends -- that

2 would reduce the companies uncollectibles, yes.

3 Q. What about third-party guarantors?
4 A. | don't know.
5 Q. Arethere provisionsfor third party --

6 I'msorry, did you finish your answer?

7 A. | don't know about third-party

8 guarantors.

9 Q. Doyou know if thereis provision for

10 third-party guarantorsin FirstEnergy's tariffs?

11 A. 1 don't know. | know acustomer can make
12 adeposit.
13 Q. Inyour testimony on page 12, at line 18,

14 you testify as to shutoff moratoria.

15 A. Yes.

16 Q. Canyou explain what that is?

17 A. During aperiod of time the Commission
18 can order the utilities not to disconnect.

19 Q. Andif during that period a customer
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20 defaults on hishill, what happens?

21 A. The customer still retains service and
22 just creates an arrears.

23 Q. Andisthere adeferred payment plan
24 that's entered into or could be entered into?

25 A. The customer -- that is one of the
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options, to have a deferred payment plan, yes.

Q. And those arrearages are not written off
as bad debt at that point? They are still
collectible?

A. Thereisarrearsthat still pendsif the
customer doesn't pay under the payment plan.

Q. You mentioned aswell the PIPP program,
and are there income criteriafor being a part of the
PIPP program?

A. Yes.

Q. Do you know what those are?

A. Not specifically. It'saround
150 percent or so of the poverty level.

Q. Andwould you agree that the PIPP program
IS to protect at-risk customers?

A. Yes.

Q. And areyou also aware that the pre-PIPP
arrearages are recovered 100 percent to the universal

service fund?
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20 A. Yes.

21 MR. STINSON: Nothing further, your
22 Honor.

23 EXAMINER PRICE: Thank you.

24 Mr. Lavanga.

25 MR. LAVANGA: Thank you.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 - - -
2 CROSS-EXAMINATION
3 By Mr. Lavanga:
4 Q. Good morning, Mr. Hussing. My nameis

5 MikeLavanga. I'm an attorney for Nucor Steel

6 Marion. | just had acouple of follow-up questions
7 onyour application of the gradualism principle.

8 Now, isit correct that gradualism

9 considerstherelative rate increases among the

10 various customer classes?

11 A. Yes.

12 Q. Okay. Soyou would agree that you apply
13 gradualism on an interclass basis?

14 A. Yes, | looked at the largest increases of
15 the schedules.

16 Q. Okay. Would you agree that gradualism
17 should also apply on an intraclass basis?

18 A. Itcould. | looked at it from aclass

19 basis.
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20 Q. But it could be looked at on an

21 intraclass basis customer by customer or rate

22 schedule?

23 A. Gradualism could be many forms.

24 Q. Okay. Andwhen you did your analysis,

25 you took the eight new customer classes that are --
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that you are proposing to create in this proceeding,
correct, based on the distribution case?

A. Yes, | looked at those -- those
schedules.

Q. Andwhat you did isyou mapped all the
customers on the current rate schedules over to those
eight new proposed classes and then you did your
analysis, correct?

A. Yes, that was the result.

Q. Okay. Youdidn't do any analysisor
gradualism analysis looking at the existing rate
schedules?

A. No.

Q. Okay. Mr. Hussing, do you have the
Application up there?

A. Yes, | do.

Q. Canyou go to your rate impacts
schedules.

A. Which company are you going to refer to?
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20 Q. I'mgoing to belooking at Ohio Edison on
21 all of these questions, and the first page I'm

22 looking at israte impacts page No. 1, Schedule 1A,
23 pagelof 15.

24 A. Yes.

25 MR. KUTIK: I'm sorry, may | have the
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page number again?
MR. LAVANGA: Rate impacts page 1.

Q. Forrateclass GT do you know how many
current rate schedules are included in that customer
class?

A. For Ohio Edison there's probably three
classes, three current rate schedules, 21, 23, and
28.

Q. What werethey? |I'm sorry, Mr. Hussing,

what were those again?

A. Rate 21, rate 23, and rate 28.

Q. Isitfair to say that those rate
schedules produce widely varying prices per kilowatt
hour today?

A. And your definition of "widely," they

would produce a different number.
Q. Okay. A different number per customer.

A. Per customer, per schedule.

Q. Do you know what the range of prices
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20 under those schedules paid by customers today is?
21 A. | donot.

22 Q. Would you agree that the GT classis

23 generaly made up of your industrial customers who
24 usethe larger amounts of electricity?

25 A. Asagenera reference.
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Q. Andwould you agree these customers are
highly sensitive based on their size to -- to
electricity costs?

A. | don't know the full aspect of how --
what component of electricity isthelr total -- total
business.

Q. Let'sgo back to thisline 5, class GT.

If you go over to column I, you will see a
19.63 percent increase for the rate G and T or class
Gand T -- classGT?

A. Yes.

Q. Andthisis after you made the rider EDR
adjustments?

A. Thatiscorrect.

Q. Andwould you agree that thisincreases
amost four times the total company increase of 5.23
percent in 2009?

A. Yes.

Q. Canyou explain how you derive the
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20 current and average rate for Ohio Edison class GT in
21 column E?

22 A. Yes. That'sthe average rate for the

23 test year of the companies distribution -- or the

24 test year, so 12 months ending February, 2008, then

25 adjusted for the increases that customers would have

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file:/lIA|/FirstEnergyVol-V.txt (138 of 591) [10/23/2008 1:45:51 PM]



file:/lIA|/FirstEnergyVol-V .txt

10

11

12

13

14

15

16

17

18

19

70

exceeded, which would have been transmission and
fuel.

Q. And thisaverage would reflect a
combination of what both firm and interruptible
customers pay?

A. Yes.

Q. Okay. And this number is about -- for
the current average rate it's about 6 cents?

A. Yes.

Q. Would you agree that customers on some of
these existing rate schedules that are subsumed under
class GT are paying much less than 6 cents?

A. Yes. That'san average number, so some
customers pay higher and some customers pay lower.

Q. Okay. Would you agree that some
customersin this class are going to see rate
increases in the first year in excess of 40 percent?

A. That'sapossibility.

Q. Doesthisclass GT include rate 297
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20 A. Yes.

21 Q. Okay.

22 A. 1 think that's basically a subcomponent
23 of arate.

24 Q. Whichrateisit asub --

25 A. It'seither asubset of rate 28 -- or |
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think it isasubset of rate 28 but, yes.

Q. Okay. Would you agree that customers
currently on rate 29 are likely to see increases
approaching 50 percent in 2009?

A. | didn't do a subsequent customer --
specific customer analysis, so it's apossibility.

Q. But you don't know? It'sapossibility?

A. It'sapossibility.

Q. Okay. Let'smove on to the rate impacts
for 2010. And | have apage reference. | think it's
rate impact page 46. Areyou there?

A. Yes.

Q. Okay. And this shows an additional
increase in 2010 for class GT customers of Ohio
Edison of 5.33 percent over what the rates would be
in effect for 2009; is that correct?

A. Yes, for GT.

Q. Okay. Let'sgo one moreto rate impacts

page 91, which is the rate impacts for Ohio Edison
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20 customersintheyear 2011. Areyou there?

21 A. Yes.

22 Q. Okay. And this shows an additional

23 increase over 2010 in the year 2000 -- 2011 of 7.2
24 percent for class GT customers?

25 A. Yes
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Q. Solooking at the three yearsin total
and assuming the ESP staysin effect for all three
years, Ohio Edison rate class GT customers are
looking at an increase from an average of about 6
cents under the current rates to an average of a
little over 8 cents per kilowatt hour in 2011; is
that correct?

A. Yes.

Q. Okay. Andyou would agreethisisan
average rate increase of about 35 percent?

A. Subject to check, yes.

Q. Andit'san average, so individual
customers would see -- or could seerate increasesin
excess of that number?

A. That'sapossibility.

Q. Mr. Hussing, | just have one or two quick
guestions about rider EDR. | don't think we need to
go through and look at the schedules, but my question

IS, isthe intent of the company to have rider EDR in
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20 effect for al three years of the ESP?

21 A. Yes.

22 Q. Okay. And arethe credits and charges

23 under the schedule intended to remain the same those
24  threeyears?

25 A. Yes, that isthe intention.
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[ —

Q. Okay. And actually | do have one more

2 question on your dynamic peak pricing, if you could
3 go back to your testimony on page 17.

4 Areyou there, Mr. Hussing?

) A. Yes.

6 Q. Okay. You say herethat the -- that the

7 on-peak hours for your dynamic peak pricing program
8 aregoingto be 11:00 to 5:00 p.m. during the

9 weekdays?

10 A. Yes.

11 Q. What wasthe basisfor that, for setting

12 that peak time period?

13 A. Two bases; one, it's the peak time that

14 customers -- the company experiences load -- or that
15 isthereasonit's-- that's the peak times -- the

16 company experiencesits peak load.

17 Q. And are those on-peak hours the same

18 throughout the year or isit just the summer?

19 A. Wédl, there are -- they are a summer
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20 peaking utility.

21 MR. LAVANGA: Okay. That'sal | have.
22 Thanks Mr. Hussing.

23 EXAMINER PRICE: Mr. Keiffer, | cannot
24 recall if you had an opportunity to cross yesterday

25 inchanging of order here, new seats.
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1 MR. KEIFFER: | did not, but we have no

2 questionsfor thiswitness. Thank you.

3 EXAMINER PRICE: Thank you.

4 Staff?

5 MR. JONES: Thank you, your Honor.
6 - -

7 CROSS-EXAMINATION

8 By Mr. Jones:

9 Q. Good morning, Mr. Hussing.

10 A. Good morning.

11 Q. My nameisJohn Jones, and | represent
12 thestaff in this proceeding. | just have afew

13 questionsfor you.

14 First of all, | just wanted to touch -- |

15 know alot of questions have been asked about the
16 nondistribution uncollectible rider covering your
17 testimony on pages 12 and 13. And it'syour

18 testimony that the CRES suppliers had a much better

19 opportunity to manage their costs because they can
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20 establisn their own credit rules to minimize
21 uncollectible accounts.

22 Is that your position?

23 A. Yes

24 Q. Okay. And thenin the contrast you

25 describe as to the companies not being in the same
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position as CRES in terms of managing their costsin
that regard?

A. Yes. The companies are obligated to
serve as the default provider and are subject to the
Commission's connection and reconnection policies.

Q. But this-- thisgoesto
generation-related service, correct, for this -- for
this collection?

| mean, these are customers who shop and

then take generation service from athird-party
supplier and you want them to pay this rate even
though they are receiving service from another
supplier; isthat correct?

A. Yes. Weare-- would liketo -- the
company is proposing that all customers share in that
expense.

Q. Okay. And so that's with the assumption
or recognition that alot of those customers who

would be shopping and receiving service from a
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20 third-party supplier, there would be many of those
21 customers who would not have an arrearage with the
22 companies; isthat correct, that would be caught up
23 inpaying that rate?

24 A. Thisis-- can you restate your question?

25 Q. Yes. | mean, asto all the customers
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that shop and receive service from a third-party
supplier, not all those customers would be -- would
have -- you are looking at uncollectible amounts from
different accounts but not all those customers -- |
mean, | don't even know if you know what percentage
that would be estimated to be but not all customers
would be -- would have some type of an arrearage the
companies would be looking to collect on; isthat
correct?

A. Yes.

Q. Okay. And I'mtrying to understand your
testimony for support of thisrider alittle bit
better.

Now, in terms of your statement -- citing
state policy, Commission rules, there's nothing that
spells out that, you know, in this context for this
rider that the company would be entitled to the
collection for -- from shopping customers who receive

service from third-party suppliersto receive -- to
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20 haveto pay thisrate; isthat correct?

21 | mean, thisisyour -- you're kind of

22 proposing this asto your interpretation of the

23 Commission rules and state policy; is that accurate?
24 MR. BELL: May | have that question read

25 back.
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MR. JONES: | know it was along,
convoluted question.

EXAMINER PRICE: Let'sread the question
back.

(Record read.)

MR. KUTIK: And, your Honor, if | could
ask aclarification, it's the last phraseisthe
guestion?

EXAMINER PRICE: | heard two questionsin
there actually.

MR. KUTIK: That'swhy | am asking.

EXAMINER PRICE: Mr. Jones, why don't --

| believe you asked two questions. Why don't you
break them apart and rephrase them to two separate
guestions.

MR. JONES: Okay. Y our Honor.

Q. (By Mr. Jones) Mr. Hussing, first of all,
where you are citing state policy, what -- exactly

what are you citing there? Y ou are making a general
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20 reference. | need to have more specific reference.
21 A. Citing the policy of the state to protect
22 at-risk customers.

23 Q. Andit'sCommission rulesthat you are
24  referring to?

25 A. The connection and reconnection rules of
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the Commission.

Q. Okay. Andyou're saying -- it's your
testimony that this rider should be unavoidable
for -- even for shopping customers because you are
saying thisisthe fairest way to deal with the
implementation of the state policy and the Commission
rules?

A. Yes.

Q. Farest way in what regard? | mean, how
would you support that?

A. Thecompany as a-- asthe default
supplier has an uncollectible expense. That
uncollectible expense -- the amount of that
uncollectible expenseis -- isimpacted or is
relative to the Commission's rules on disconnection
and reconnection policy on what they can and can't
do.

Thus, the -- it'sa social policy

protecting at-risk customers. Those Commission rules
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20 arethereto protect customersto keep them -- keep

21 them from being disconnected through their moratoria
22 and the -- and the programs and the amount of time
23 that the company can disconnect a customer, so the
24 uncollectible expense of the customer -- of the

25 company, so thisis-- | think thisisasocial cost
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that should be borne by all customers.

Q. But then your -- you are stating that the
CRES suppliers would aso have policies that go to
uncollectibles as well, so a customer could
potentially be paying double expenses for
uncollectibles; is that correct?

A. They aretwo distinct things. The CRES
uncollectibles aren't borne from a-- from a state
policy of protecting at-risk customers. They are

borne out of their own financial aspect.

Q. All right. | just have one other area
that dealt with the AMI pilot program and the
estimates that you have provided -- have you had an
opportunity to read staff withess Gary Scheck's
testimony in regards to the AMI pilot program
proposed by the companies?

A. Yes, but it's been some time so.

Q. Hesad that the estimates would be more

as to 250 to 350 dollars for the advanced metering
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20 andinstallation at the end point as opposed to what
21 your figuresreveal.

22 Why is there such a spread there between

23 what Mr. Scheck is saying and what you are saying?
24 MR. KUTIK: Objection. Callsfor

25 speculation asto where Mr. Scheck's figures came
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from.

EXAMINER PRICE: Sustain.

MR. JONES: | will rephrase that, your
Honor.

Q. Mr. Hussing, the numbersyou are
providing, aren't they high estimates for that -- for
that installation for the cost of those meters?

A. My estimates come from our meter
department. So my meter department istelling me
those are the estimates. | think it's very difficult
to -- to determine whether one cost is better than
the other until you have seen what's al in the

package. Soit'sdifficult to say.
Q. Okay. Fair enough.
And also that the companies are willing
to have an investment here up to amillion dollars
into this program and that anything over that amount
then would be recovered through the DSM energy

deficiency rider; isthat correct?
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A. Yes.

EXAMINER PRICE: Wouldn't it be better to
have an AMI rider that would be better to follow
those costs and separate out independently from the
other costs from energy efficiency? Wouldn't that be

more efficient for tracking costs?
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1 THE WITNESS. As per the Application, the
2 company has suggested that if it goes forward with

3 a-- you know, from an AMI computation perspective,
4 then that would be away of separating out, you know,
5 alarge AMI cost.

6 Here the company is proposing amillion

7 dollarsto not collect from customers, so there's

8 redly no -- no extra costs in the demand-side

9 management efficiency rider, but if it were to expand
10 theprogram, | believeit's prudent to keep it there

11 becauseit is a demand-side management program.

12 MR. JONES. Okay. That'sall | have.
13 Thank you.
14 EXAMINER PRICE: Before we move on to

15 redirect, | have afew questions.
16 ---

17 EXAMINATION
18 By Examiner Price:

19 Q. Turning to your testimony regarding the
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deltarevenue recovery rider, page 12, lines5
through 7. Intheinitial amounts this was the
$79 million that we referenced -- you mentioned
yesterday; isthat correct?

A. Yes.

Q. Andwhat'sthe origin of those amounts?
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A. The origin of those amounts are the CEI
contracts that extend into 2009 and the -- that's the
difference between their -- the rate that they would
be paying under the ESP tariffs and the terms and
conditions of their contract.

Q. When were these contracts extended
through 20097?

MR. KUTIK: I'm sorry.
Q. When were the contracts extended through
2009? What time was the extension made?
MR. KUTIK: Your Honor, that assumes
there was an extension.
EXAMINER PRICE: It doesindeed.
Q. Doyou know if there was an extension in
these contracts to 20097
A. | know these contracts end in 2010.
Q. Do you know they end in 2010? Do you
know when these contracts were signed?

A. No, | don't.
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20 Q. Doyou know if these contracts were

21 extended as part of the RCP stipulation?

22 A. Yes, | am awarethere wasaprovisionin
23 the RSP for contracts.

24 Q. To be extended.

25 A. | don't know the exact language.
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[ —

Q. Okay. Areyou aware of any provisionin
2 the RCP that would alow the companies to receive
3 recovery of deltarevenue as aresult of that

4 extension?

5 A. | am not aware of the terms -- al the

6 termsand conditions of the RCP plan.

7 Q. If you are not aware of the provision

8 alowing the company to receive delta -- to receive
9 recovery of the deltarevenues, why isthisin your

10 Application?

11 A. Canyou restate your question? I'm

12 sorry.

13 EXAMINER PRICE: Can you read that again.
14 (Record read.)

15 A. It'spart of the ESP Application?

16 Q. Yes

17 A. 1 wouldthink if you -- that question is

18 more directed to Mr. Blank because he's supporting

19 theApplication.
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20 EXAMINER PRICE: Okay. Thank you. |
21 will hold that question for Mr. Blank as | will some
22 of the others.

23 Redirect?

24 MR. KUTIK: May | have afew minutes,

25 your Honor?
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1 EXAMINER PRICE: You certainly may.
2 L et's go off the record.
3 (Discussion off the record.)
4 EXAMINER PRICE: Go back on the record.
) Mr. Kutik.
6 - -
7 REDIRECT EXAMINATION
8 By Mr. Kutik:
9 Q. Mr. Hussing, you were asked alot of

10 questions about rider NDU and the deltarevenue

11 recovery and anumber of other subjects. | would

12 liketo ask you about a couple of those.

13 With respect to the deltarevenue

14 recovery rider, you were asked some questions by

15 Mr. Poulos whether you had done any studies or

16 analysis about the affect on the company.

17 Y ou aso had answered one of the

18 questions from the Bench using an example where the

19 total hill to large customersis 5 percent or so
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distribution revenue, and the total discount that
would go to that customer under a specia arrangement
was 5 percent or more.
If you have that type of situation, do
you have to do afinancial analysis or study to

determine whether having those type of arrangements
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on a continuing basis would affect the financial
viability of the company?

A. No, you wouldn'.

Q. You were asked some questions this
morning from the Bench about whether if a portion of
the bill that the companies retained was generation,
whether the company should share part of the delta
revenue.

With respect to that question and with
respect to the generation portion of the revenue that
would possibly be retained by the company under the
Attorney Examiner's hypothetical, did you make any
assumption about whether that portion was profit or
whether it was earmarked for expenses?
A. The--

MR. POULOS: Objection. It'saleading
guestion.

EXAMINER PRICE: Overruled.

A. When | answered my question, | assumed it
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20 was profit.

21 Q. Now, you also were asked some questions
22 about the economic development rider, and | want to
23 make sure that one aspect of some of your answersis
24  clear on the record.

25 Do all customers have to pay any charges
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that might arise from the EDR rider?

A. Asdgated in the tariff, the GS and GP
customers pay the charge.

Q. Regarding some questions from counsel for
NOPEC and the Ohio Schools Council, you indicated
that prior to doing your rate mitigation process that
you talked about, you did not specifically look at
schools and the affect on schools; is that correct?

A. That iscorrect.

Q. Haveyou done so since?

A. Subsequently the average increase for the
energy for education schoolsis -- is approximately
around 7, 7 percent less -- without their prepayment.

EXAMINER PRICE: I'm sorry, canyou
clarify what you mean by "without their prepayment”?

THE WITNESS:. The schools program allows
for the schools to prepay their bill so thereis some
benefit to utilities.

Soif you look at it, their energy for
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20 education discount without a prepayment it's around 7
21 percent. Becauseif they were to do another

22 prepayment, then there's another financial piece

23 involved.

24 EXAMINER PRICE: | don't want to get too

25 far beyond the questions your counsel asked, but
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1 thereisno -- aswe have heard repeatedly in public
2 hearings, thereis no proposal for a new prepayment

3 program, isthere?

4 THE WITNESS: No, thereisno -- thereis
5 no proposal.

6 EXAMINER PRICE: Okay.

7 Q. (By Mr. Kutik) Mr. Hussing, you were

8 asked some questions late in the day yesterday from

9 counsel for Constellation and othersinvolving a

10 hypothetical under the EDR or deltarevenue riders

11 and whether customers could shop and somehow receive

12 adlightly lower credit still.

13 Do you remember that line of questions?
14 A. Yes. Itwaslateintheday, yes.
15 Q. Haveyou given further thought to that

16 hypothetical?
17 A. Yes | have.
18 Q. And have you prepared an exhibit to

19 explain your further thoughts on that hypothetical ?

file:/lIA|/FirstEnergyVol-V.txt (173 of 591) [10/23/2008 1:45:52 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 A. Yes. | wouldliketoexplainit. |

21 think it'seasier when you look at it on paper.

22 MR. KUTIK: May | approach, your Honor?
23 EXAMINER PRICE: You may.
24 MR. KUTIK: Your Honor, we would like to

25 have marked for identification Company Exhibit 12.
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1 EXAMINER PRICE: So marked.
2 (EXHIBIT MARKED FOR IDENTIFICATION.)

3 Q. (By Mr. Kutik) Mr. Hussing, could you

4 explain what Company Exhibit 12 shows.

5 A. Company Exhibit 12 kind of shows -- or

6 showsthe scenario that Mr. Petricoff was stating in

7 hishypothetical. And it's my understanding that

8 what he was portraying in the hypothetical about

9 where acustomer under a reasonable arrangements
10 would be granted a-- in this example a 2 cent

11 discount and that's what I'm looking at as Scenario 1
12 wherethe overall priceis 8 cents and reasonable

13 arrangement discount would be 2 cents and net

14 customer priceis 6 cents and that was the intent, to
15 et the customer to anet price of 6 cents.

16 In Scenario 2 thisisasin -- the

17 hypothetical we went over yesterday is where the CRES
18 provider would provide a-- you know, try to get the

19 customer to the same 6 cents and then the reasonable
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arrangement discount would only have to be 1.95 cents
and the offer -- price offered by the CRES supplier
would be 7.9, thus, making the amount that would be
made up by other customers a lower number.

And the Scenario 3 isthe one | thought

of here as the impact to customers, the possibilities
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areif the -- in an arrangement where the CRES
provider then drops that customer and that customer
then comes back at the market rate instead of the SSO
rate, then that customer would come back at a higher
rate than the SSO rate.
And in order to get the customer to the
same 6 cent value, now the reasonable arrangement
discount would have to be 4 cents, so it doesn't work
in all situations.
Q. And under Scenario 3isit -- do dl
customers benefit?
A. If all customers had to make up for the 4
cents, all customers would not benefit.
Q. No further questions.
A. They would be paying a higher charge.
MR. KUTIK: | have no further questions.
EXAMINER PRICE: Mr. Poulos.

MR. POULOS: Yes, your Honor. Thank you.
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20 RECROSS-EXAMINATION

21 By Mr. Poulos:

22 Q. Vey briefly, Mr. Hussing, are you aware
23 of any policiesin place for the companiesto follow
24 while negotiating unique arrangements?

25 MR. KUTIK: Objection, beyond the scope.
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EXAMINER PRICE: Sustained.

MR. POULOS: Y our Honor, thiswitnessin
re -- in redirect was talking about the 5 percent and

there was no need to look at it or review it.

Obviously there are certain circumstances
there are -- there's no need to review whether
there's acontract -- or whether thereisa delta
revenue concern about profits, so I'm looking at if
thereisapolicy of when they look at it or when
they don't ook at it.

EXAMINER PRICE: You need --
acknowledging the fact that | have aready ruled but
if I'm going to reconsider, you are going to have to
explain alittle bit better because | did not
understand your explanation.

MR. POULOS: Mr. Hussing went through --
his own redirect went through an explanation of why
he can look at his hypothetical when it wasa5

percent discount and not have to review whether there
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20 was concern about the delta revenue and if the

21 company could take on that -- take on that expense.
22 EXAMINER PRICE: Mr. Kutik.

23 MR. KUTIK: Hisquestion about -- well,
24 |et's have the question read because | don't think

25 the question has anything to do with that topic.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file:/lIA|/FirstEnergyVol-V.txt (180 of 591) [10/23/2008 1:45:52 PM]



file:/lIA|/FirstEnergyVol-V .txt

10

11

12

13

14

15

16

17

18

19

91

EXAMINER PRICE: Let's have the question
again, please.

(Record read.)

EXAMINER PRICE: I'm sorry, Mr. Poulos,
my ruling -- the objection is still sustained. Maybe
you can rephrase in away that ties maybe alittle
better back to the scope of redirect.

Q. (By Mr. Poulos) Mr. Hussing, you were
asked on redirect --

EXAMINER PRICE: Thank you, Mr. Small.

Q. Mr. Hussing, on redirect you were asked
guestions about your hypothetical on delta revenues.
Do you recall that?

A. Yes.

Q. And that hypothetical related to a
Situation where the companies were reviewing a5
percent discount on rates, do you recall that?

A. Yes.

Q. Andwasit not your answer that the

file:/lIA|/FirstEnergyVol-V.txt (181 of 591) [10/23/2008 1:45:52 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 company wouldn't have to review a -- those kinds of
21 scenarios because it was obvioudy aloss of -- the
22 company couldn't afford aloss of delta revenuesin
23 those situations?

24 A. | think the question was along the lines

25 did | need to do studies to see that thereis no
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1 distribution revenue left to support it.

2 Q. Okay. Sotherewas no studies that you

3 needed to do to support it.

4 A. It wasasimple math.

5 Q. Okay. Isthere any policies and

6 proceduresin place of when you do not need to do a

7 study regarding the loss of deltarevenue?

8 A. I'munaware of any policies.

9 Q. Any proceduresin place about when you
10 don't need to do an analysis of the losses of delta
11 revenues?

12 A. | wasreferring to the hypothetical

13 presented and if the hypothetical presented is
14 it's-- that isthe deltarevenueis -- isthe way

15 past the distribution portion of the bill, there

16 would be no need to do a study.

17 Q. Sothereisno policiesor no procedures
18 inplace ether; isthat correct?

19 A. | wasanswering your question related to
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20 the hypothetical.

21 Q. Yes. And my questionis, isthere any

22 procedures that would address the hypothetical about
23 the companies ability to make that determination?
24 A. | don't know of apolicy.

25 Q. Areyou aware of anyone who would -- of
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1 who would make the determination of when a study
2 would haveto be done for the -- to determine if the

3 loss of the delta revenue would affect the company?

4 A. Canyou restate your question?

5 MR. POULOS: Could you have read it back,
6 please

7 (Record read.)

8 A. No, | do not.

9 MR. POULOS: | have no further questions.
10 EXAMINER PRICE: Thank you.

11 Mr. Bell?

12 MR. BELL: Yes, | have a number of

13 questions of Mr. Hussing.

14 ---

15 RECROSS-EXAMINATION

16 By Mr. Bdll:

17 Q. Good morning again, Mr. Hussing.
18 Directing your attention to Exhibit 12,

19 Company Exhibit 12, it reflects your additional
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20 thought over the evening?

21 A. Yes.

22 Q. Would you agree that this exhibit has a
23 number of assumptionsimplicit in the numerical
24 values represented on the exhibit?

25 A. Yes
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1 Q. And those -- and the basis of those
2 numerical values are what?
3 A. Just anillustration of -- of acredit

4 and arelational change from a standard service offer
5 pricetoa--toa-- amarket price. They are not

6 representing of an actual number.

7 Q. Forinstance, 1 is not representative of

8 theoverdl priceincluding generation -- yeah, of

9 first -- of the operating companies; is that correct?
10 A. Yeah. These numbers don't represent

11 any -- any example number in the companies ESP
12 filing.

13 Q. And that'strue with respect to the

14 second scenario; isthat correct?

15 A. Thatiscorrect.

16 Q. And with respect to the third scenario

17 which reflects your thought, would you agree that
18 reflects only your perspective -- or should | say the

19 companies -- the Applicant's perspective?
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20 A. It'sa--it'sanillustration of a

21 possibility that could happen. It's my perspective.
22 Q. Looking at that third scenario, is not

23 that third scenario entirely dependent upon a CRES
24 supplier's ability to secure a customer from the

25 operating companies?
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1 A. The scenario represents the possibility
2 of acustomer coming back to the market rate.

3 Q. Without playing games, Mr. Hussing --

4 MR. KUTIK: Wéll, | object to that.
5 EXAMINER PRICE: Sustained.
6 Q. For acustomer to abandon the service,

7 the customer hasto formerly had to have been a

8 customer of the operating companies, correct?

9 A. Canyou restate your question?

10 Q. Wadll, thethird scenario it says CRES

11 supplier abandons customers, returns to SSO service.
12 Does not that assume in the first place that the

13 company had to have at some point in time picked the
14 service of the CRES supplier in order for that

15 customer to "abandon the CRES supplier?"

16 A. Yes. Thisassumesthe CRES supplier

17 drops-- drops the customer.

18 Q. And that assumes a competitive level

19 playing field as between FES and a CRES; is that
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20 correct?

21 A. It has nothing to do about a playing

22 field. It haseverything to do with a possibility of

23 what could happen if -- thisisto illustrate a

24 customer if the CRES supplier dropped the customer.

25 Q. Going back to the perspective aspect of
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this exhibit, with respect to the nondistribution
uncollectible rider, does not that rider assume, if
you will, or isit not based upon the presumption
that the CRES supplier, in fact, serves no at-risk
population?

MR. KUTIK: Objection.

EXAMINER PRICE: Grounds?

MR. KUTIK: Beyond the scope.

EXAMINER PRICE: Sustained.

MR. BELL: That'sall I have. Thank you.

EXAMINER PRICE: Mr. Boehm.

MR. BOEHM: No questions.

EXAMINER PRICE: Ms. McAlister.

MS. McALISTER: No questions.

EXAMINER PRICE: Mr. Petricoff.

MR. PETRICOFF: Shouldn't take more than
20 minutes. By theway | do -- | do appreciate
everyone'sindulgencein letting me finish so | could

go to the other hearing today.
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20 MR. KUTIK: Can mr. Petricoff have a

21 microphone?

22 EXAMINER PRICE: Yes.

23 MR. PETRICOFF: Okay, can you hear now?
24 MR. KUTIK: Thank you.

25 ---
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RECROSS-EXAMINATION
By Mr. Petricoff:

Q. | would like, Mr. Hussing, to direct your
attention to Exhibit 12. The -- | would like to add
another line that you have -- another row going
across.

Thefirst oneisthe overall price, and |
assume that's the overall price that -- for energy
that's being charged to the retail customer in your

exhibit?

A. Areyou -- are you recreating a scenario
now?

Q. I'mcreating my scenario now to set up --
| want to start with the rows you have, the first row
you haveis overall price and that's a price for
energy that the customer will have when they are
supplied by the -- under the standard service?

A. Yeah. You can refer to total bill.

Q. Wadll, let'stalk about energy because my
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25

examples yesterday were just energy and thisisto
respond to my examples, correct?

A. Yes.

Q. And thenthe next isthe -- the
reasonable arrangement discount and for illustrative

purposes you have chosen 2 cents.
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A. Yes.

Q. Andthen | want to add a row underneath
that and that would be because the company is going
to be made revenue neutral under the -- under the
deltarider. Thereisgoing to have to be adelta
revenue ride there that the other customers pay to
make up for the 2 cents; isn't that correct?

A. Thatiscorrect.

Q. Okay. And for illustrative purposes

let's assume that's amill, amill per kilowatt hour.
Q. And so the -- and will customers who

are -- just out of interest, are customers who are

going to receive the discount, would they also have

to pay the deltarevenue rider?

A. All customers would pay the deltarevenue

rider.
Q. Okay. Sointhat case our net price
would be 6.1 cents, correct?

A. Soin Scenario 1 you are adding -- you
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20 areaddinga6.1?

21 Q. No, no, I'm adding -- you just told me
22 everyone, even those who have the specia

23 arrangement, are going to have to pay the delta
24 revenuerider.

25 A. Thatiscorrect.
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Q. Soif | add the deltarevenuerider, then
basically the cost for energy isgoing to be 6.1
cents, correct?

A. Thecost -- yes, the cost. The number
here, the net price we are looking hereis 6.1.

Q. Andthisisnet price to the customers.

A. Yes.

Q. Now, let's go over to my Scenario 2 now,
| think you told me yesterday that the only way you
could get the reasonable arrangement discount is if
you took your power from the standard service offer,
correct?

A. Yes.

Q. And, right now, that meansit's coming
from the companies' affiliate FES, correct?

A. That's the assumption.

Q. Right. Okay. Now, if the-- let's-- we
will take your examplefirst so if it was 7.95 was

the offer that was out in the CRES community that the
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20 customer could get and the reasonable arrangement you
21 say would now be reduced to 1.95 so that it equals

22 out, in that case though wouldn't the delta revenue

23 be reduced because now there's going to be less money
24  that hasto be made up?

25 A. Yes
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Q. Solet'sassumethisisthe only customer
out there, to make -- to make the math easy. So,
now, our deltarevenue goes to zero and so the net
price then will be atotal of 6 cents.
Wouldn't you agree with me that the
customer is better off under that scenario than they
are under the Application where they are not allowed
to shop?
A. I'magreeing that the -- that the two
scenarios will -- will balance to each other and that
the customer would be paying in my example here this
was a net total so | wastaking that into
consideration aready, Mr. Petricoff, so the -- when
| looked at your scenarios, that's where I'm seeing
the 1.95 would be recovered from all customers. It
would be less recovery needed from al customers, so
I'm agreeing there, yes.
Q. Andyouwould agreeif thereis -- that

the customer base will consider it a benefit if they
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20 haveto pay alower deltarevenuerider.

21 A. Yes.

22 Q. Okay. Now, let's take one more example.
23 Let'sassumethat, in fact -- that, in fact, it

24 wasn't $7.95 but that prices had fallen precipitously

25 and now you could buy GEN for 7 cents.
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And the Application, that camein at 7
cents and asked that the reasonable arrangement
discount not be made penny for penny, but let's just
say that it was still 1.95 cents as you had in your
example.

Under that situation would the customer
who is getting the reasonable arrangement have a
substantially more attractive price?

A. You are saying the CRES provider would
lower their price to the customer?

Q. No. Let'ssay the offer from the CRES
provider is 7 cents and in the Application that's
made for the reasonable arrangement discounts, in
light of the fact it's alower rate they don't ask
for penny for penny, they just ask for less, in this
case we will use your example 1.95 cents.

And my question to you then at that
point -- and | might as well finish my example.

And then in terms of the deltarider
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revenue, remember, thisisthe only customer out
there so this goes to zero, would be the total the
customer would be paying in that example?

A. You'vegot alot of requirementsin
there, Mr. Petricoff, so difficult for meto say. If

| could put it into what | think | heard you say was
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file:/lIA|/FirstEnergyVol-V.txt (202 of 591) [10/23/2008 1:45:52 PM]



file:/lIA|/FirstEnergyVol-V .txt

10

11

12

13

14

15

16

17

18

19

102

just relate it back to the example that we are
working with.

If the intent isto get -- where my
scenarios | was looking at here was intending to get
the customer to a certain price, they needed to get
to acertain price, 6 cents.

So in order to get to 6 cents, you needed
to, you know, provide -- share the discount, the 2
cent discount between the CRES provider and the

reasonable arrangements.

In your example of what | heard, you were
lowering the overall price the 7.95, thus, in order
to get to the 6 cents, you would have less of a
reasonabl e arrangements number.

Q. I'mjust giving you the example that,
let's say, for example -- in No. 2 instead of
assuming that the price from the CRESis7.95-- 7.5
centsthat it'sonly 7 cents, and that in the

Application to the Commission that we continue that
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20 asking for reasonable arrangement discount of 1.95
21 cents. And then, once again, since that -- we are
22 assuming that the delta revenue is reduced to zero.
23 At that point what would the customer be
24 paying for energy?

25 A. lsn'tit 7 minus 1.95?
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1 Q. That'scorrect. Okay, and you would

2 agree with methat that is substantially less than

3 what they would have if they were not allowed to

4 shop?

5 A. That's alower number.

6 Q. Okay. In my example yesterday did |

7 indicate any examplesin which a customer would come
8 back inviolation of their obligation to stay out?

9 A. No, but I thought | heard in your context

10 of our discussion about saying about the overall

11 possibilities.

12 Q. Sotheanswer isno?

13 A. Theanswer isno.

14 Q. Okay. Andthiswasjust an additional

15 point that you wanted to make on the subject? That
16 was sort of outside the scope of my question?

17 A. | would haveto reread our entire

18 conversation, but | thought this was in the scope of

19 our conversation.
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20 MR. PETRICOFF: Wéll, your Honor, | have

21 no further questions for thiswitness. Thank you.

22 EXAMINER PRICE: Thank you.

23 Mr. Smith.

24 MR. SMITH: No questions.

25 EXAMINER PRICE: Mr. Breitschwerdi.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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MR. KRASSEN: | will ask some questions,
your Honor.

MR. KUTIK: | will object to that, your
Honor.

MR. KRASSEN: On behalf of the Ohio
Schools Council.

EXAMINER PRICE: Mr. Breitschwerdt has
been asking the questions on thiswitness. It's not
appropriate to change counsel in midstream. You are
going to have to explain why this would be
appropriate. Mr. Kutik's objectioniswell taken.

MR. KRASSEN: The reason, your Honor, is
that on the redirect, counsel for the company started
to inquire as to specific rate issues dealing with
the Ohio Schools Council and potential increases as a
result of the ESP plan which was a subject that --
that we were going to cover with Mr. Blank. And the
preparation that was done relates to that.

We can certainly go through the same
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25

discussion with Mr. Blank, it just might be
appropriate to ask the questions now that that issue
was specifically raised on redirect.

MR. KUTIK: Your Honor, Mr. Breitschwerdt
asked questions about schools and the affected

schools, so if he would to ask those questions at
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that time, he could, and obviously heis prepared to
ask guestions about the schools, so for Mr. Krassen
to jump in to save the day at this point istoo late.
EXAMINER PRICE: Mr. Kutik's objectionis
well taken. Mr. Breitschwerdt's witness,
Mr. Breitschwerdt needs to ask the questions.
MR. BREITSCHWERDT: If you will allow me
amoment, your Honor, | think | can accommodate that.
EXAMINER PRICE: Highly confident you can
ask those questions.
MR. BREITSCHWERDT: Thank you, your

Honor.

RECROSS-EXAMINATION
By Mr. Breitschwerdt:
Q. Good morning -- or good morning still,
Mr. Hussing.
EXAMINER PIRIK: Could we passthe

microphone down?
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20 EXAMINER PRICE: One of the two.

21 Q. During redirect your counsel asked you a

22 few questions about some analysis that was completed
23 after the ESP Application was -- after the date the

24 ESP Application wasfiled; is that correct?

25 A. Yes

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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Q. Andwho completed that analysis for the
companies?

A. That was completed by -- by my group of
analysts.

Q. Andwhoisresponsible for that analysis
being completed?

A. That was done under my direction.

Q. Andwho asked you to complete that
analysis?

A. Itwasdonefor settlement purposes.

Q. Wasthere aspecific individua at the
company that requested that you compl ete that
analysis?

A. Mr. Blank.

Q. And earlier you stated that the percent
increase that would occur was 7 percent; is that
correct?

A. Yes.

Q. And that would be for the prepayment
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20 discount that the schools currently have negotiated
21 with the companies, correct?

22 A. Without the prepayment.

23 Q. Andyou aso stated that there was

24 benefit to the companies that have prepayment

25 discount; isthat correct?
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A. The prepayment process the way |
understand it is the securitization or so -- thereis
an amount of money that is provided to the company as
a prepayment for the schools. So the company has an
amount of money that it can do something with.

Q. Based on the analysis that you completed

for the year 2009, would you agree with me that the
overall increase to rates including the prepayment
discount would be around 11 percent?

A. That iscorrect.

Q. Andwould you agree with me that increase
would increase -- or that increase in rates would be
higher in the year 2010 than 11 percent?

A. What do you mean "would be higher"?

Q. From the current 2008 rates.

A. S0 saying going from the 2008 rate to
2011 rate the -- you are comparing '8 to '10.

Q. I'msorry, correct, compare '8 to '10 and

then we can compare '8 to '11.
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20 A. Theincrease would be higher, greater

21 than 11 percent. | don't know the exact number.

22 Q. Would it be greater than 11 percent in
23 '11?

24 A. Yes. It would be greater than 11

25 percent.
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1 Q. Andin all casesthat is greater than the

2 overdl rate increase that has been requested by the

3 companiesin their ESP Application; isthat correct?
4 A. Areyou referring to the system average

5 rate? It would beyes.

6 MR. BREITSCHWERDT: Okay. | believe
7 that'sall questions | have, your Honor.

8 EXAMINER PRICE: Thank you.

9 MR. BREITSCHWERDT: Fortunately

10 Mr. Krassen didn't have to come in and save the day.

11 MR. KUTIK: | agree.

12 EXAMINER PRICE: Not at all.

13 Mr. Keiffer.

14 MR. KEIFFER: | have no questions, your
15 Honor.

16 EXAMINER PRICE: Mr. Stinson.

17 MR. STINSON: No questions.

18 EXAMINER PRICE: Mr. Lavanga.

19 MR. LAVANGA: No guestions.
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20 EXAMINER PRICE: Mr. Yurick.

21 MR. YURICK: I just have one on your

22 Company Exhibit 12, in the --

23 EXAMINER PIRIK: Can you please pass the
24  microphone down?

25 MR. YURICK: Sorry.
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EXAMINER PIRIK: That's okay.

RECROSS-EXAMINATION
By Mr. Yurick:

Q. Thisisrealy just more by way of
clarification. The second line down, reasonable
arrangement discount, the first two numbers, 2 and
1.95, have parentheses around them, and then the
third number hasaminussignin front it. Do those

signify the same thing?

A. Yes, they do.

Q. Thereisno significance to the fact you
used parensin the first two columns and a negative
signin the third column?

A. No significance.

MR. YURICK: That'sall | have. Thanks.
EXAMINER PRICE: Mr. Porter.
MR. PORTER: No questions, your Honor.

EXAMINER PRICE: Hospitals?
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20 MR. SITES. No questions, your Honor.
21 EXAMINER PRICE: Staff.

22 MR. JONES: No questions, your Honor.
23 ---

24

25
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1 EXAMINATION
2 By Examiner Price:
3 Q. Turning to your new exhibit and using as

4 ahypothetical, Mr. Petricoff's hypothetical, the

5 market has experienced a sustained dip in the overall
6 priceof 7 cents; the reasonable arrangement is down
7 about 1 cent per kilowatt hour.

8 A. Okay.

9 Q. Let'sassume the CRES supplier doesn't

10 abandon itself until month 30 into the three-year

11 ESP.

12 A. Okay?

13 Q. Won't the customer still come out ahead?
14 A. The customer would have alower price.
15 Q. No, I mean, al customers, the whole

16 entire customer base.
17 A. Yes
18 Q. Soyour scenario 3is highly dependent

19 upon when the CRES supplier might be abandoned?
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20 A. Yes, it wasjust pointing out a

21 possibility.

22 EXAMINER PRICE: | understand. Thank
23 you.

24 Mr. Kutik.

25 MR. KUTIK: Your Honor, at thistime the
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companies would move for the admission of Company
Exhibit 4 and Company Exhibit 12.

EXAMINER PRICE: Any objection to
admission of Company Exhibit 4 and 127?

Seeing none, those exhibits will be
admitted.

(EXHIBITSADMITTED INTO EVIDENCE.)

EXAMINER PRICE: Mr. Bell, your exhibit,
would you like that admitted at this time?

MR. BELL: Yes, | would.

EXAMINER PRICE: Any objection to
admission of Ohio Manufacturers Exhibit 17?

MR. KUTIK: No objection.

EXAMINER PRICE: No objections. That
will be admitted.

(EXHIBIT ADMITTED INTO EVIDENCE.)

EXAMINER PRICE: Let'sgo off the record.

(Discussion off the record.)

EXAMINER PRICE: Back on the record.
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20 Mr. Stinson.
21 (Witness sworn.)
22 EXAMINER PRICE: Please be seated and

23 state your name and address for the record.
24 THE WITNESS. My nameis Robert Garvin.

25 My business addressis 800 Universe Boulevard, Juno

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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Beach, Florida 33418.

EXAMINER PRICE: Mr. Stinson.

ROBERT M. GARVIN
being first duly sworn, as prescribed by law, was
examined and testified as follows:
DIRECT EXAMINATION
By Mr. Stinson:
Q. Mr. Garvin, do you have what has been
marked FPLE Exhibit 1?
A. Correct.
Q. And could you identify that for me?
A. It'sacopy of my 22 pages of prefiled
testimony with one attachment.
Q. And wasthat the testimony prepared by
you or under your direction, supervision?
A. Yes, it was prepared by me or at my
direction.

Q. Do you have any revisions or corrections
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20 tothat testimony?

21 A. Yes, | havefour of them. One on page 9,
22 line21. Before"consumers," insert "SSO."

23 My second changeis on page 11, line 19.
24 Insert "residential" before "customers' in that

25 sentence.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file:/lIA|/FirstEnergyVol-V.txt (224 of 591) [10/23/2008 1:45:52 PM]



file:/lIA|/FirstEnergyVol-V .txt

10

11

12

13

14

15

16

17

18

19

113

My third changeis on page 13, lines 13
and 14, the language starting with after "the
proposed Power Supply rider -- or Reservation PSR,"
delete that and insert "standby charge" with "SBC" in
parens.
And then in the following line, line 15,
delete "PSR" and insert "SBC."
Q. Mr. Garvin, if | wereto ask you the same
guestions today, would your answers as revised be the
same?
A. Yes.
MR. STINSON: | tender the witness for
cross-examination, your Honor.

EXAMINER PRICE: Mr. Small?

CROSS-EXAMINATION
By Mr. Small:
Q. Just barely good morning, Mr. Garvin.

Jeff Small, Office of the Ohio Consumers Council. |
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20 havejust acouple of questions for you.

21 If you could turn to page 13 of your

22 testimony.

23 A. I'mthere.

24 Q. On guestion and answer 16 you appear to

25 Dbe addressing, among other things, the relationship

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 between the -- you have just corrected it to say the
2 SBC charge and the MDS charge; is that correct?

3 A. Yeah. | struck "power supply reservation
4 rider" and inserted "standby charge.”

5 Q. But this question and answer isin

6 response to the relationship between the MDS charge
7 that's been proposed and the SBC charge that's been
8 proposed, correct?

9 A. Rignt.

10 Q. Andin particular on line 15 you -- you

11 referred to the SBC as mitigated the risk. In that
12 part of your testimony you are referring to

13 mitigation of therisk that that's also claimed by

14 the company for the MDS charge, correct?

15 A. It mitigatesthe risk of returning

16 customers.

17 Q. Soif wego back to page 6 of your

18 testimony where you list five factors of barriersto

19 competition, isit fair to say without the -- due to
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24

25

your discussion on page 13 that you also consider it
would be helpful for competition if the SBC charge
was not there as well?

A. Not thereand | don't believe that's what
I've said.

Q. Wadll, | am not asking you that. | am
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saying since your -- seem to be representing that the
SBC charge and the MDS charge serve the same purpose.
I'm just asking the question if the SBC charge was
eliminated, wouldn't that be pro-competitive?
MR. STINSON: Could | have the question,
please. Reread the question.
| did this as ahousekeeping so | guess
I'm sort of -- reread the question, please, again.
(Record read.)
A. | don't have an opinion on that.
Q. Okay. Could you please turn to page 7 of
your testimony. And onlines5 and 6 you have a
recommendation that the MDS charge, minimum default
service rider charge be eliminated.
Do you see that?
A. Correct.
Q. Now, isit your testimony that the MDS
charge does not provide alevel playing field between

the CRES supplier and the standard service offer?

file:/lIA|/FirstEnergyVol-V.txt (229 of 591) [10/23/2008 1:45:52 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 Isn't that your testimony?

21 A. Yes.

22 Q. But it doesn't create a-- there'sno

23 lack of level playing field between two CRES

24 suppliers. The problem is between the CRES supplier

25 and the standard service offer: isthat correct?
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A. Yes.

Q. Okay. Just asamatter of clarification
on that same page, page 7, line 15, you use the word
"FirstEnergy."

When you are referring to FirstEnergy,

and thisisamatter of clarification, you are
referring to the FirstEnergy EDUs that are the
applicantsin this case?

A. Yes.

Q. On page 14 of your testimony, line 6, you
mention a prorated portion of revenues, and this |
believe is areference to the MDS charges again?

A. Rignt.

Q. Wouldn't this portion have to be the
complete MDS charge or MDS revenues? | don't think |
understand what "prorated portion" meansin your
testimony.

MR. STINSON: | think there'stwo

guestions there. Could you clarify?
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20 Q. Mr. Garvin, in order for -- I'mtrying to

21 compare what's on line 6, on page 14, and what's on

22 line 21 of your testimony where you recommend on line
23 21--

24 A. Yeah. | think what -- | put -- that was

25 ana -- our position iswe would likethe MDS
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eliminated.
In the alternative if the Public
Utilities Commission of Ohio findsin its order that
they are going to allow this charge and then support
it, then what isin the earlier part of this pageis
designed to be an aternative where, you know, a
prorated portion of the revenue is collected to be
available to all competitive suppliers serving a
large scale government aggregation to mitigate any
costs that are incurred due to the shop risk that we
al have.
Q. [ think I'm with you so far.
Thereal question that | was trying to
get at, what would be the basis for the prorated -- |
don't see anything in your testimony that would form
the basis of how one would do this calculation.
A. | didn't do any calculation. That was
just an alternative that | put in my testimony.

Q. But your basic position is stated on line
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20 21, whichisit should be eliminated.

21 A. Yes

22 MR. SMALL: Thank you. No further
23 questions.

24 EXAMINER PRICE: Mr. Bell.

25 ---
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CROSS-EXAMINATION
By Mr. Béell:

Q. Turnto page 6 of your prefiled
testimony. Y ou therelist the barriers that you are
concerned about, do you not?

A. Yes gir.

Q. No. 12, providing the phase-in generation
rate credit solely for SSO customers during the term
of the ESP.

|s the underlying basis or rationale upon
which you perceive that to be abarrier, is that
these EUDs as regulated utilities have the
opportunity to defer cost recognition that you as a
nonregulated entity cannot defer the recognition of ?

A. Yes.

Q. With respect to number 2, | would like to
explore for the moment the underlying rationale for
that perceived barrier.

Isthe rationale for that perceived
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25

barrier based upon the revenue resources available to
CEl, Toledo Edison, and Ohio Edison based upon the
number of customers and the revenue generated, i.e.,
they have a bigger revenue generation base than does
a CRES from which to fund their competitive efforts?

MR. KUTIK: Could | have the question

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 read, please?

2 (Record read.)

3 Q. Let merestateit and perhaps| can

4 smplify it alittle.

5 Isthat perceived barrier premised upon

6 thefact that CEl, Toledo Edison, and Ohio Edison, by
7 reason of their being regulated utilities, have a

8 standard service offer base upon which to rely for

9 funding their competitive efforts?

10 A. No. It was based on the lack -- lack of

11 information, we -- we didn't feel there was any

12 justification for the claimed costs they seek to

13 recover inthisrider.

14 Q. Soit'snot the existence of having

15 standard service offers by the companies where you do
16 not have those standard service offers as a base for
17 funding a competitive effort.

18 Do you understand the question or what

19 I'mtrying to get to?
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20 A. Not realy. You asked mefor why we --
21 why FPL Energy and people I'm testifying on have
22 objectson PMI, view it asabarrier.

23 Weéll, the first thing, we didn't see any

24 justification on the evidence. The second thing,

25 it'san additional cost that we would incur that
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1 makesit more difficult for usto provide service to

2 customers here.

3 Q. You haveto takeit out of your pocket,

4 whereas CEl, Toledo Edison, and Ohio Edison can take

5 it out of their customers pocket? Isthat your

6 point?
7 A. That isacost that we would incur.
8 Q. Andit'sacost that CEl, Toledo Edison,

9 and Ohio Edison would not incur because it's a cost
10 directly assigned to their customers, isit not,

11 under their proposal?

12 A. Under their proposal.

13 Q. Isyour response to my question yes?

14 A. Yes.

15 Q. Goingto No. 3,thebasisupon3and5is
16 the nontransparency of the proposed charge; is that
17 correct?

18 A. Correct.

19 Q. How does the nontransparency of those
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20 itemsdirectly impact your ability to compete?

21 A. Wiédll, | think my testimony examines that

22 question. | mean, are you asking for additional

23 statementsthan what | have provided in my statement?
24 Q. Isthe noncompetitive nature of the

25 nontransparency limited to the discussion within your
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1 testimony?

2 A. Yeah. My testimony speaks for itself.

3 Q. Allright. And No. 4, with respect to

4 theimposing a nonbypassable nondistribution

5 uncollectiblerider.

6 A. Yes gir.

7 Q. Isthe perception of that item being a

8 barrier based upon the premise for, for instance,

9 that you as a CRES supplier proposing to serve 400,
10 500,000 customersin Northern Ohio are serving no

11 at-risk customers?

12 A. | don't have an opinion on that.

13 MR. BELL: That'sall I have. Thank you.

14 EXAMINER PRICE: Mr. Boehm?

15 MR. BOEHM: No gquestions, your Honor.

16 Thank you.

17 EXAMINER PRICE: Ms. McAlister.

18 MS. McALISTER: No questions, your Honor.
19 EXAMINER PRICE: Mr. Petricoff.
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23

24

25 Honor.

MR. PETRICOFF: No questions, your Honor.
EXAMINER PRICE: Mr. Smith.

MR. SMITH: No questions.

EXAMINER PRICE: NOPEC.

MR. BREITSCHWERDT: No questions, your

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 EXAMINER PRICE: Mr. Lavanga.
2 MR. LAVANGA: No guestions, your Honor.
3 EXAMINER PRICE: Mr. Yurick.
4 MR. YURICK: Thank you. No questions,
5 your Honor.
6 EXAMINER PRICE: Mr. Keiffer.
7 MR. KEIFFER: No questions.
8 EXAMINER PRICE: Hospitals.
9 MR. SITES. No questions.
10 EXAMINER PRICE: Mr. Porter.
11 MR. PORTER: No questions, Y our Honors.
12 EXAMINER PRICE: Mr. Kutik or Mr. Burk, |
13 mean. Mr. Burk.
14 MR. KUTIK: No, I will.
15 EXAMINER PRICE: I'm sorry. Excuse me,
16 Mr. Kutik.
17 ---
18 CROSS-EXAMINATION

19 By Mr. Kutik:

file:/lIA|/FirstEnergyVol-V.txt (243 of 591) [10/23/2008 1:45:52 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 Q. Good afternoon.

21 A. Good afternoon.

22 Q. TheFPL affiliate that provides CRES
23 serviceisan entity known as Gexa, G-E-X-A?
24 A. Yes dir.

25 Q. Andit provides CRES servicein Texas,

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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[ —

[llinois, Pennsylvania, and perhaps afew other

2 dtates, correct?

3 A. Yeah, and | think | wrote that -- do you

4 want meto list the states?

5 Q. No. A "yes'isgood enough.

6 A. Widl, | can completeit, yes.

7 Q. Thank you.

8 Now, with respect to Gexa, would it be

9 correct to say that your only responsibilities thus
10 far have beento deal with afew legidative matters
11 inthe state of Texas arising from -- in the

12 aftermath of Hurricane Ike?

13 A. Yes.

14 Q. Andyou have norolein or knowledge of
15 how Gexasetsitsretail prices, correct?

16 A. Yes gir.

17 Q. And/or -- or similarly you have no

18 knowledge asto what Gexa charges or what its retall

19 pricesor rates are today, correct?
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20 A. No.

21 Q. You have no knowledge of that?
22 A. No.

23 Q. What | saidiscorrect?

24 A. Yes.

25 Q. Thank you.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 A. I'mtrying to be responsive.
2 Q. | appreciate that very much.
3 Now, FPL also has avertically integrated

4 utility that it was an affiliate, correct?

5 A. Yes, FloridaPower & Light.

6 Q. Thank you, Florida Power & Light.

7 It operatesin atraditional regulated

8 electric market, correct?

9 A. Yes, they do.

10 Q. Now, you've had no discussions with other
11 potential CRES suppliers about their business plans
12 inthe state of Ohio, correct?

13 A. | havenot.

14 Q. Andyou similarly haven't had any

15 discussions with other CRES suppliers about their --
16 their cost structures and how they go about setting
17 retail prices, correct?

18 A. No, | have not.

19 Q. And you would agree with me that
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20 different companies that may look at providing CRES
21 servicein Ohio may have different competitive

22 strategiesthan whatever strategy FPL might be

23 looking at?

24 A. Gexa?

25 Q. Gexa

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 A. Yes.

2 Q. Now, you've attached, have you not, to

3 your testimony, | believe as Attachment 1, aletter
4  of intent, correct?

) A. Yes.

6 Q. Andyou had no role in the negotiation or
7 drafting of that letter of intent, correct?

8 A. With NOPEC?

9 Q. Yes
10 A. No.
11 Q. And, infact, it would be correct to say

12 your only knowledge with respect to negotiations came
13 from othersthat work in your PMI affiliate?

14 A. | provided advice to PMI on this.

15 Q. And they told you anything -- anything

16 you know about those negotiations came from those

17 peopleinyour PMI affiliate, correct?

18 A. Correct.

19 Q. Now, please turn to that exhibit, your
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20 attachment. On page 3 of the exhibit.

21 A. | am here-- I'm there.

22 Q. Line-- or paragraph A in about the fifth

23 linedown thereisaphrase"...notwithstanding price
24 |evelsthat have been or will be discussed...."

25 Correct?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 A. Yes.
2 Q. Andyou have no direct knowledge asto
3 what those are, correct?
4 A. No.
5 Q. And, infact, you have no direct

6 knowledge as to the meaning of theseterms at all
7 other than reading the terms yourself, correct?

8 A. Correct.

9 MR. KUTIK: Your Honor, at thistime we
10 have amotion to strike.

11 EXAMINER PRICE: Okay.

12 MR. KUTIK: We moveto strike in the
13 testimony -- prepared testimony, page 4, lines 11

14 through 20, along with Garvin Attachment A.

15 EXAMINER PRICE: Page 4, lines 11 through
16 20.

17 MR. KUTIK: Yes.

18 EXAMINER PRICE: And the grounds?

19 MR. KUTIK: Hisopinions-- hasno
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20 persona knowledge of those documents.

21 EXAMINER PRICE: Mr. Stinson.

22 MR. STINSON: Y our Honor, it doesn't
23 matter whether he has personal knowledge of the
24 document. The document speaks for itself for the

25 intent it's offered.
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1 EXAMINER PRICE: We are going to allow
2 the document to stay and the motion be denied. You
3 can make your arguments with respect to the weight

4 the Commission should give this particular section of
5 testimony inyour brief.

6 MR. KUTIK: Very well.

7 Q. (By Mr. Kutik) Now -- now, if this letter

8 of intent becomes a full-blown contract, FPL or GEXA
9 or one of the Gexa affiliates will be paid afee,

10 correct?

11 A. Explain what you mean by "fee."

12 Q. Wadll, will there be just aplain sale of

13 power or will there be other fees or revenues

14 going -- other sources of revenue going to Gexafrom
15 NOPEC?

16 A. Therewill be compensation. Whether it's
17 called afee, | don't know how it would be structured
18 interms of the specific arrangement.

19 EXAMINER PRICE: The withess needsto
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20 lift hisvoice alittle bit and speak into the

21 microphone so everybody can hear you.

22 A. Yeah, | keep moving thisthing around.
23 Canyou hear me now?

24 Q. Andwill Gexa be paying NOPEC afee?

25 MR. STINSON: |'m going to object, your
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Honor. | think that's getting into competitive
Issues about the structure of the NOPEC and FPLE
arrangement.

MR. KUTIK: Waell, that may well be, your
Honor, but it's relevant.

EXAMINER PRICE: Itisrelevant, I'm just
guestioning are you arguing that thisis confidential
and we need to clear the room of any matters that
have not entered into a confidentiality agreement?

MR. STINSON: Thereisno confidentiality
agreement.

MR. KUTIK: Theonly question | asked |
think about paying NOPEC afee. | believe that can
be answered yes or no without breaching any type of
confidentiality or being competitively valuable in
any way.

EXAMINER PRICE: Trueenough, | think it
depends upon what your follow-up will be, but let's

cross that bridge when we cometo it.
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20 Objection overruled.

21 THE WITNESS: Can you restate your
22 question?

23 MR. KUTIK: Sure. Canyou read it,
24  please.

25 (Record read.)
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THE WITNESS. | don't know whether they
will be paying Gexa or PMI but there will be
compensation.

Q. (By Mr. Kutik) Okay. And do you know
the --
A. Wewill be compensated for our services,
whether you call it afee arrangement --
Q. That isnot my question. Itismoney
going the other way. Will Gexaor PMI or whatever
FPL affiliate isinvolved be paying NOPEC afee?
MR. STINSON: Objection, your Honor, |
think it has already been established the witnessis
not involved in the negotiations. He has already
indicated he doesn't know what the arrangements are
going to be.
MR. KUTIK: Well, if the letter of intent
iIsgoing to stay in, I'm allowed to ask these
guestions, your Honor.

EXAMINER PRICE: Objection isoverruled.
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20 Please answer the question.

21 THE WITNESS:. Can you reread the
22 question, please.

23 (Record read.)

24 A. | don't know.

25 Q. Does Gexa pay feesto other government

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 aggregators where they provide CRES services?

2 A. | don't know.

3 Q. Areyou familiar with the proposed or the
4 potential rates or prices that PMI or Gexa has

5 discussed with NOPEC?

6 MR. STINSON: I'm going to object. He
7 can answer with respect to whether he knows.

8 MR. KUTIK: That'sal | have asked.

9 EXAMINER PRICE: Overruled.

10 A. | don't know.

11 Q. Do you know whether there have been those
12 discussions?

13 A. | don't know.

14 Q. Let merefer you, sir, to page 3,

15 paragraph A, again, in the letter of intent. About
16 eight linesdown -- are you there, sir?

17 A. Just aminute. "Materialy in excess'?
18 Q. Yes

19 A. Yes
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20 Q. It talks about a price discount, starting

21 onthepriorline, "...aprice discount materially in

22 excess of 5 percent is strongly preferred by NOPEC."
23 Do you know what the discount is from?

24 A. No, | do not.

25 Q. Now, do you have any familiarity with the
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1 arrangements that NOPEC has with any of its
2 government entities, any political subdivisions
3 within the NOPEC area?

4 A. What their relationship iswith their 126

5 members?
6 Q. Yes
7 A. No. Just -- not particularly. | know

8 they aggregate their power, that's all.

9 Q. Youdon't know whether these other

10 entitiesarewhat's called opt in or opt out?

11 A. | donot know.

12 Q. Would that be a matter of any concern to
13 Gexa, PMI, FPL?

14 A. What would be a concern?

15 Q. Whether they were opt in or opt out.

16 A. Of what?

17 Q. Do you know what I'm talking about?
18 A. Asmembers of NOPEC?
19 Q. No.
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20 A. Oras--

21 Q. Do you know what | mean when | say "opt
22 inor opt out" with respect to government aggregation
23 rider service?

24 A. Yes, yeah.

25 Q. That'swhat | am talking about.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 A. Yeah.

2 Q. And my gquestionto you, Sir, isisita

3 matter of interest or afactor that -- or afact that

4 FBL, Gexa, PMI would want to know about NOPEC?

5 A. Thatisarisk.

6 Q. Something you would want to know.

7 A. Someone doing the deal would want to know
8 that.

9 Q. Now, do you believe that customers would

10 benefit in a hypothetical situation where the
11 customers would be paying alower price but NOPEC

12 would go out of business?

13 MR. STINSON: Could you reread the

14 question.

15 THE WITNESS. Repeat the question.

16 (Record read.)

17 MR. STINSON: I'm going to object, your

18 Honor. | think that that's more foundation. | don't

19 understand the question.
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20 EXAMINER PRICE: Sustained.

21 Q. Now, you believe that the companies

22 should be able to -- or should be required to provide
23 acost justification for the ESP, correct?

24 A. Yes.

25 Q. Andyou believe the statute requires
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1 that, correct?

2 A. The statute requires that there be a cost

3 andthat it bejustified, yes.

4 Q. Andyou believe that the Commission

5 should not allow the ESP unless the company can show
6 it'scost based, correct?

7 A. Therehasto be acost.

8 Q. Canyou answer my question? Isthe

9 answer to my question yes?

10 A. Restate the question, please.

11 MR. KUTIK: Could you read it, please,
12 Karen.

13 (Record read.)

14 A. The Commission isrequired to follow the

15 statute. The statute says you can approve an ESP if
16 it'sdetermined in the aggregate to be superior than
17 the MRO.

18 Q. Isn'tittrueyou believe that per the

19 statute the Commission is not allowed to approve the

file:/lIA|/FirstEnergyVol-V .txt (265 of 591) [10/23/2008 1:45:52 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 ESPunlessit's cost based?

21 A. It hasto bejustified by cost.

22 Q. Isn'tittruethat | have just stated

23 what your belief is?

24 MR. STINSON: Objection, your Honor. |

25 Dbelievethat's argumentative. He's answered the
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1 question.
2 EXAMINER PRICE: No, he hasn't.
3 Please answer the question. What wasiit,

4 what isyour definition of cost base?

5 Q. Sir, do you remember your deposition?

6 A. Yes

7 Q. Do you have acopy?

8 A. | canget -- do you haveit? I'd be more

9 than happy --

10 MR. KUTIK: May | approach the witness,

11 your Honor?

12 EXAMINER PRICE: You may.

13 MR. STINSON: | might like to see what
14 you aregoing --

15 MR. KUTIK: You have to have a copy
16 because | don't have extra copies.

17 Q. Remember | took your deposition, sir?
18 A. Yes. Onthe 10th.

19 Q. And could you turn to page 11 of your
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20 deposition.

21 A. Sure.

22 Q. Andisntittrue, starting at line 14,

23 that | asked you this question and you gave this
24 answer:

25 Question: "Okay. Isityour
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understanding of the statute that is that the
Commission with respect to an ESP isonly allowed to
approve the ESP if the ratesin the ESP are cost
based?"
And you had asked to repeat the question
and | asked Karen to read it again, and your answer
was, "Yes, that's my general understanding.”
Do you remember giving that testimony,
Sir?
A. Yes, | do.
Q. Okay. Andisn't it truethat you don't
know whether the Commission, in looking at an ESP,
has to do anything in terms of looking at an MRO?
A. Restate the question. Reread that
guestion, please.
(Record read.)
A. | did not look at the MRO.
Q. That's not my question. The question,

Sir, isn't it true asfar as -- your view of the
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20 statuteisthat under the statute the Commission, in
21 looking at the ESP, you don't know whether it should
22 consider anything about an MRO; fair to say?

23 A. You are asking that today?

24 Q. Isn't that your understanding what the

25 dstatute says?
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1 A. Thisstatute as | understand the

2 Commission can approve --

3 Q. Isthat your understanding of the

4 statute?

5 MR. STINSON: Excuse me, let him finish
6 theanswer.

7 Q. Fair enough, go ahead, Mr. Garvin.

8 A. The statute requires the Commission, in

9 deciding whether or not to approve the ESP, to

10 approve -- they can approveit if they deemin the
11 aggregate or whatever, | don't have the exact

12 language, it's superior to the MRO.

13 Q. Sir, would you please look at your

14 deposition?

15 A. Sure. | am.

16 Q. Page12. Didyou givethistestimony in
17 answer to my question, line 13, "Do you know whether
18 inlooking at an ESP, whether in looking at an ESP

19 the Commission should consider anything about a
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20 potential MRO?"

21 Answer: "l don't know."

22 Do you remember that?

23 A. Yes

24 Q. Now, you suggest, do you not, in your

25 testimony that the Commission should adopt rules with
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1 respect to credits and deferrals similar to what the
2 Maryland Commission did regarding Baltimore Gas &
3 Electric, correct?

4 A. Yes.

5 Q. Andin preparation for your testimony you
6 reviewed the fact sheet that you attached to your

7 testimony as well asthe order that came out of one
8 of the BG&E cases, correct?

9 A. Rignt.

10 Q. Andinthat -- in that situation there

11 wasatransition from traditionally regulated rates
12 to amarket, an open market, so to speak, a

13 deregulated market.

14 A. Yes.

15 Q. I'msorry, what was your answer?

16 A. Yes.

17 Q. Thank you.

18 And as part of that transition period,

19 the Maryland Commission offered customers an
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20 option -- an option to market-based rates to take a
21 credit something lower than the market-based rates
22 but then have to pay for deferral, correct?

23 A. Rignt.

24 Q. You need to speak up.

25 A. Yes. Sorry, | apologize. Yes.
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Q. | just want to make sure the court

2 reporter hears you.

3 Now, that phase-in as far as you know

4 was-- wasavailableto all customers, correct, all

5 BG&E's customers?

6 A. Yeah, I'vereviewed the order and |

7 clarified all residential customers.

8 Q. All residential customers whether they

9 weretaking what's called in Maryland SOS service?
10 A. Yeah.

11 Q. Or aternate supplier, everyone -- every
12 one of the residential customers could get a credit.
13 A. Yes.

14 Q. Correct?

15 And would it also befair to say that as

16 far asyou know, the deferral would be paid by all
17 customersin BG& E's service territory?

18 A. Yes.

19 Q. Okay. Now, inthe Maryland situation is

file:/lIA|/FirstEnergyVol-V.txt (275 of 591) [10/23/2008 1:45:52 PM]



file:/lIA|/FirstEnergyVol-V .txt

20

21

22

23

24

25

it correct to say that what -- the deferral that we
are talking about was a deferral of a generation
charge, correct?

A. That's my understanding, yes.

Q. And that deferral was going to be part of

adistribution charge or a distribution rate,
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1 correct?

2 A. Yes. Andl think -- | think the order

3 and | think the fact sheet talk about all electric

4 distribution customers.

5 Q. Okay. And certainly since you've

6 proposed that here you are not aware of any

7 prohibition under Ohio law that would prohibit having
8 ageneration charge or generation cost included in

9 distribution charge, correct?

10 A. Could you reread the question, | just
11 want....
12 (Record read.)

13 A. Paid by whom?

14 Q. By anyone. Whether it's the customer of
15 the EDU or CRES or anybody.

16 A. That ageneration charge can be what?
17 Q. That adeferral which represents a

18 deferral of ageneration charge can be included in

19 distribution rates, you are not aware of any
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20 prohibition in the state of Ohio on that issue, are
21 you?

22 MR. STINSON: I'm going to object. Heis
23 not testifying as an attorney, your Honor.

24 MR. KUTIK: I'mjust asking whether heis

25 aware.
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1 EXAMINER PRICE: Overruled.
2 A. | don't have an opinion on that.
3 Q. Soyou are not aware.
4 A. | amnot aware.
5 Q. Thank you.
6 Now, | want to talk to you alittle bit

7 about the minimum default service charge.
8 A. Sure.
9 Q. Inresponseto questions from Mr. Bell

10 whoisnot here now --

11 MR. BELL: Yes, | am.
12 MR. KUTIK: I'm sorry.
13 Q. -- you termed the minimum distribution --

14 the minimum default service charge a cost; is that
15 correct?

16 A. | believe-- | believe| said that, yes.

17 Q. Yes, okay.

18 A. Therider.

19 Q. Yes. Anditwould befair to say that
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20 it'sacost because it forces a CRES provider to
21 charge alower price than otherwise would be the

22 case, correct?

23 MR. STINSON: Could you reread that,
24  please.
25 (Record read.)
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1 A. | don't know that. It could require us
2 to charge ahigher price.
3 Q. All right. So because --
4 A. Becauseit's an additional cost.
5 Q. That'swhat I'm trying to understand, how

6 it'sanadditional cost. Isit an additional cost

7 because it requires you to charge alower price than
8 you otherwise would?

9 A. Intermsof our ultimate pricing? |

10 can't giveyou that answer. It's an additional cost
11 that we have to bear that goes into our overall cost
12 wewould develop for a customer.

13 MR. KUTIK: Your Honor, | don't believe
14 he has answered the question.

15 A. 1l try.

16 Q. Let me put the question to you again.

17 A. Sure.

18 Q. You believethat the MDSisacost to a

19 CRES provider because it would require a CRES
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20 provider to charge alower price than it would in the
21 absence of the minimum default service charge?

22 A. | don't understand your question.

23 Q. What about my question don't you

24 understand, sir?

25 A. The second part of it where you are
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1 saying would the -- would the imposition of the MDS
2 charge on usrequire usto charge alower cost to

3 consumers. And then you said something else and you
4 lost me on the second part.

5 Q. Widll, certainly you're not booking any

6 expenseon your books, are you, on an MDS charge,

7 correct?

8 A. No, but you are asking usto pay it.

9 Q. Isthat correct?

10 A. 1 don't know how -- when you say "book an
11 expense,” that's an accounting term.

12 Q. Right. You have never heard that phrase

13 before?

14 A. No, | have, but your --

15 Q. Isthisan expense that you believe that

16 the company -- the CRES provider will have to incur?
17 A. Yeah. Asyour companies have proposed

18 it, yes.

19 Q. Allright. Isn't it true the minimum
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20 default service charge would be a charge that's

21 collected by the EDU?

22 A. The mechanics, yes, you would collect it.
23 Q. All right. And retained by the EDU,

24 correct?

25 A. Yes
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Q. Money never goes to the CRES provider,
right?

A. Right. It'sacost we pay to you.

Q. Allright. Andit'sacost we pay to
me --

A. | mean, the operating, the applicants
here.

Q. Right, well, it'sacost you pay to the
EDU, you are the FirstEnergy operating companies,
because it requires you to get alower price,
correct?

A. The second point | don't understand.

Q. Now, with respect to the minimum default
service charge, you believe that part of the
rational e expressed by the company was that it wasto
pay the company for costs or risks associated with --
when customers -- shopping customers return, correct?

A. When shopping customers return?

Q. Let merestate the question.
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A. Yeah.

Q. lIsn'tit truethat you believe that one
of the purposes of the MDS that has been expressed by
the companiesis to compensate the companies for the
cost associated with unanticipated |oad when shopping

customers return?
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A. That iswhat | put in my testimony
because | did not -- that's how | construed it
because | don't understand what "unanticipated load"
means, so when | was preparing my testimony, |
construed it asthe risk of returning customers.

Q. All right. And you took that from
Mr. Warvell's testimony, correct?

A. Yes.

Q. Doyou have Mr. Warvell's testimony
before you?

A. Notinfront of me. | just paraphrased
it in my testimony.

MR. KUTIK: May | approach, your Honor?
EXAMINER PRICE: You may.

Q. Mr. Garvin, | would like to show you
what's been admitted into this case as Company
Exhibit 5, the testimony of Kevin T. Warvell, and |
would like you to, if you could --

EXAMINER PRICE: Would you show it to
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20 Mr. Stinson.

21 MR. STINSON: If he gives me acite.

22 MR. KUTIK: We are going to look at page
23 11.

24 Q. Could you turn to page 11, please.

25 A. Sure.
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1 Q. Areyouthere, sir?
2 A. Yes | am.
3 Q. Okay. Andlet medirect you toline 11.

4 "If fewer customers shop than anticipated, the

5 Companies may find themselves short generation and be
6 forced to go into the market to acquire power to

7 serve the unanticipated load."

8 Correct?

9 A. Yes, sir.

10 Q. That'swhat you were referring to in your
11 testimony, correct?

12 A. Can| take aminuteto review my

13 testimony?

14 Q. Please.

15 A. Yes.

16 Q. Andisn'tit truethat what Mr. Warvell

17 istalking about isif for some reason the companies
18 have overestimated the amount of shopping and

19 customers never leave; wouldn't that be fair to say?
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20 A. Yes yes

21 Q. Andthat'stherisk heistalking about,
22 right?

23 A. That istherisk heisdiscussing here,
24 correct.

25 Q. That'sthe only thing he says on page 11,
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1 whichisthe only page you cite from his testimony
2 about unanticipated load, correct?

3 A. | asosay it onthe next pagein

4  response to question 16, lines 12 to 13, | say that

5 aswell. That was my construction.

6 Q. Yeah. My pointisintermsof how

7 Mr. Warvell talked about the MDS charge and

8 unanticipated load, the only reference to that is the
9 reference you havejust read, correct?

10 A. Correct.

11 Q. Now, you recognize, do you not, thereis
12 something called a shopping risk?

13 A. Yes.

14 Q. Andyou believe that both EDUs and CRES
15 suppliers have shopping risks, correct?

16 A. Yes.

17 Q. Andyou aso believe that with respect to
18 shopping risk, there are two risks; thereisthe

19 risks of customersleaving and there is the risks
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20 associated with customers returning, correct?

21 A. Correct.

22 Q. Andyou aso understand, do you not, that
23 therisk of customers leaving is different than the
24 risk of customers returning, correct?

25 A. Yes
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Q. And with respect to the risk of customers
leaving there are two risks, are there not?

A. Thereisarisk acustomer could leave.

Q. Widll, let metalk specifically about what
those risks are.

Onerisk, would it be fair to say, is

that the supplier would have committed a certain
amount of power at a certain price and that power may
not be needed to provide the POLR supply and so the
supplier then must sell that power in the open
marketplace at a price that's lower than the contract
price, correct?

A. Asyou have described it, yes, that'sa
risk.

Q. That'sone of therisks associated with
customers leaving, correct?

A. Waedll, that's the risk of abad forecast.

Q. Wadll, that's not my question.

A. Yousad--
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20 Q. That's not my question.

21 A. Could | complete my -- | mean, you asked.
22 EXAMINER PRICE: Please go ahead and
23 complete your answer.

24 A. AsI understood what you asked me, you

25 weredescribing if thereis a situation where you
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have additional capacity and you don't have as many
customers as you anticipated, that you would
somehow -- and you bought at a higher price, that is
arisk that you've taken and you've incurred in your
situation, | guess you've incurred aloss.
Q. Istheanswer to my question yes?
A. Towhat question?
MR. KUTIK: Could you read my question,
please, Karen.
(Record read.)
A. Yes.
Q. Thank you.
Now, would it also be true that with
respect to a supplier that's going to provide POLR
service thereis also arisk of what we might call an
opportunity cost risk?
A. Explain what you mean by "opportunity
cost risk."

Q. You have opportunity, the term
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20 "opportunity cost," right?

21 A. l'vehearditinavariety of different
22 ways.
23 Q. | amto make sure you understand what

24 that term means, right?

25 A. Yeah, but asyou apply it here what do
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you mean?
Q. Widll, | am about to tell you, sir.
A. Okay.
Q. Thereis-- thereisan opportunity cost,
IS there not, with a committing to supplies a certain
load and having the market go up and then not being
able to sell at the market price because you have
aready committed at alower contract price, correct?
A. Yes.
Q. Now -- now, it's correct to say, isit
not, that you are not familiar with the different
types of contracts that Gexa offersin terms of
express CRES services, correct?
A. Correct.
Q. Andyou don't know if there are fixed
prices -- price contracts available, price contracts
or other terms and conditions that are in those
contracts; fair to say?

A. Yes
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20 Q. All right. And so you don't know whether

21 Gexarequires any penaltiesfor customers leaving or
22 whether they have any minimum stay provisionsin any
23 of their contracts, correct?

24 A. Correct.

25 Q. Now, with therisk to customers
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returning, okay? That includes the risk of having to
2 procure additional supplies at market or trying to

3 anticipate with hedges and things like that, correct?

4 A. When the customer comes back to --
5 Q. Yes
6 A. Yes.
7 Q. Andwould it befair to say you don't

8 know whether nonPOLR suppliers have arisk of

9 returning customers?

10 A. Correct.

11 Q. Now, in this case you understand that the
12 companies are proposing arider NDU to collect
13 uncollectibles, not distribution uncollectible,

14 right?

15 A. Yes.

16 Q. And you understand, do you not, these
17 would not be the uncollectibles of a CRES provider,
18 correct?

19 A. Yes. Asyou have proposed it, yes.
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20 Q. Right. And you have not reviewed, have

21 you, therules of the Commission with respect to

22 credit and collection practices?

23 A. No.

24 Q. Andyou don't know whether the Commission

25 hasrulesrelating to credit and collection that deal
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1 with or apply to CRES providers, correct?
2 A. No.

3 Q. What | said was correct?

4 A. Yes, what you said was correct.

5 Q. Thank you, Sir.

6 And it's also true that you don't know

7 whether the same rules with respect to credit and
8 collection practices apply to CRES suppliers and
9 EDUs; fair to say?

10 A. Right. | examined it just as a cost

11 issuefor uslooking to do businessin Ohio.

12 Q. Soyou don't know -- you don't know the
13 answer to that question?

14 A. No.

15 Q. Now, you are familiar with the term

16 planning reserves, correct?

17 A. Yes.

18 Q. Andyou don't know what the planning

19 reserverequirements are in Ohio?
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20 A. | have beeninformed it's roughly 13.5
21 percent but it varies throughout the country.

22 Q. Andyou wereinformed by counsel?
23 A. No, one of -- someone on PMI's team.
24 Q. All right. That's not an issue that you

25 dea with on a day-to-day basis, knowing what the
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planning reserves are?

A. No. PMI deaswith that.

Q. That's not your area.

A. That isnot my area.

Q. Andif FPL was or Gexa was able to obtain
the right and was successful in coming into the state
of Ohio to provide CRES service, it would be a
requirement, would it not, to have planning reserves?
And meet those planning reserve requirements,

correct?

A. That's my understanding, yes.

Q. And your proposal hereisto have
FirstEnergy provide those planning requirements --
planning reserve requirements, correct?

A. Yeah. We propose that in my testimony as
part of -- you had proposed a capacity adjustment
rider what | had put in my testimony what we as a
company are seeking is a capacity cost recovery rider

for the first three years of this -- the applicants
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20 would procure capacity for all customers.

21 Q. So they would not only procure planning
22 reserve capacity, that is FirstEnergy would procure
23 all capacity under your proposal; isthat correct?
24 A. System wide.

25 Q. And areyou aware of any other --
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anywhere in any SO or any RTO where a-- a utility
or utility affiliates play a capacity reserve
management role along the lines that you have just --

A. Not to my knowledge.

Q. Now, you mentioned | believe with
Mr. Lang that one of the things that you would like
to seeisthe FirstEnergy Solution's transportation
fuel transportation charges, correct?

A. Read it again or restate it.

Q. Letmego at it different way.

A. You are switching subjects.

Q. lam. | am switching subjects and |
apologize if you were confused by that but it seems
like you are up to speed right now.

A. Yes, dir.

Q. Okay. Andintermsof your commentary,
your testimony with respect to few -- the fuel
transportation surcharge, you would want to see

FirstEnergy Solutions fuel transportation costs,
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20 correct?

21 A. Yes.

22 Q. Andisit -- do you know whether Gexa's
23 or whatever affiliate Gexa getsits power from,
24 |et's-- that whether their fuel transportation

25 surchargeinformation is public knowledge?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 A. | don't know.
2 Q. Okay. Do you think maybeit's

3 confidential?

4 A. | don't have an opinion.
5 Q. Do you think maybe it's competitively
6 vauable?

7 A. Perhaps.

8 Q. Andwould it befair to say that although

9 youdon't know how Gexa setsits prices, you believe
10 that it was-- it'simportant for Gexato know the

11 FESfud transportation surcharge in order to set its
12 prices, that is Gexa's prices, correct?

13 A. Yes, that'simportant for us but it's

14 aso important for the customer.

15 Q. Butit'simportant for you, correct?

16 A. Yes.

17 Q. Andit'simportant -- it's important

18 certainly to Gexa because you have a concern that if

19 you didn't know the price to beat, so to speak, that
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20 you may set your price too low, correct?

21 A. Thatisarisk.

22 MR. KUTIK: No further questions.

23 EXAMINER PRICE: Staff?

24 MR. WRIGHT: We have no questions.
25 EXAMINER PRICE: Mr. Stinson.
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1 MR. STINSON: Could | have afew minutes,
2 your Honor?
3 EXAMINER PRICE: Yes, you may.
4 L et's go off the record.
5 (Discussion off the record.)
6 EXAMINER PRICE: Let'sgo back onthe
7 record.
8 .-
9 REDIRECT EXAMINATION
10 By Mr. Stinson:
11 Q. Back ontherecord, Mr. Garvin, just a
12 few questions on redirect.
13 Do you recall your conversations with

14 Mr. Kutik about the cost of the MDS and who incurs
15 that cost?

16 A. Yes.

17 Q. Couldyou clarify that?

18 A. Yeah. When | said pegjoratively we, the

19 cost for the MDS that you had asked me questions
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20 about is costs that will ultimately be borne by the
21 customer, not by Gexaor PMI.

22 Q. And what does that increased cost do for
23 the customer in terms of its decision to shop?

24 A. ltincreasesthe cost to them to goto an

25 adternative provider.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file//IA|/FirstEnergyVol-V.txt (310 of 591) [10/23/2008 1:45:53 PM]



file:/lIA|/FirstEnergyVol-V .txt

156

1 Q. You aso had a conversation with

2 Mr. Kutik about the fuel transportation surcharge,

3 and | believe you indicated that it could be a

4 concern if the price were not transparent in relation

5 towhether FPLE's prices were set too low. Arethere
6 any other concerns?

7 A. Yeah, the other consideration isfor the

8 customer. Wethink for that charge there needsto be
9 (greater transparency so they can make a decision and
10 we can make adecision to enter the market based on

11 that cost of generating. Counsel also made that

12 point.

13 MR. STINSON: Nothing further.

14 EXAMINER PRICE: Mr. Small?

15 MR. SMALL: No questions, Your Honors.
16 EXAMINER PRICE: Mr. Bell?

17 MR. BELL: No questions.

18 EXAMINER PRICE: Mr. Boehm.

19 MR. BOEHM: No questions.
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20 EXAMINER PRICE: Ms. McAlister.
21 MS. McALISTER: No questions.

22 EXAMINER PRICE: Mr. Petricoff.
23 MR. PETRICOFF: No questions, your
24 Honors.

25 EXAMINER PRICE: Mr. Smith.
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1 MR. SMITH: No questions.
2 EXAMINER PRICE: Mr. Breitschwerdt.
3 MR. BREITSCHWERDT: No questions.
4 EXAMINER PRICE: Mr. Keiffer.
) MR. KEIFFER: No questions.
6 EXAMINER PRICE: Mr. Lavanga.
7 MR. LAVANGA: No questions.
8 EXAMINER PRICE: Mr. Yurick.
9 MR. YURICK: No questions, your Honor.
10 EXAMINER PRICE: Hospitals?
11 MR. SITES. No questions, your Honor.
12 EXAMINER PRICE: Mr. Kutik.
13 MR. KUTIK: Yes, your Honor.
14 ---
15 RECROSS-EXAMINATION
16 By Mr. Kutik:
17 Q. SotheMDS chargeisnot acost to a CRES

18 supplier, correct?

19 A. ltisacost to the CRES supplier
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20 customers.

21 Q. Itisnot acost to the CRES supplier,
22 correct?
23 EXAMINER PRICE: | think heis asking you

24 ayesor no question.

25 A. Correct.
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1 Q. Areyou aware of whether the company has
2 proposed that the Commission should be able to review
3 any fuel transportation surcharges that may be sought

4 to -- to be collected under theriders at issuein

5 thiscase?

6 A. No.

7 MR. KUTIK: No further questions.

8 EXAMINER PRICE: Staff?

9 MR. WRIGHT: No questions.

10 EXAMINER PRICE: Thank you, you are
11 excused.

12 THE WITNESS. Thank you.

13 MR. STINSON: At thistime| would move

14 to the admission of FPLE Exhibit 1.

15 EXAMINER PRICE: Any objectionsto FPLE?
16 MR. KUTIK: Your Honor, we move our

17 motionsto strike.

18 EXAMINER PRICE: We will note your

19 renewal of your motion to strike. Itisstill
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20 denied.

21 The exhibit will be admitted at this

22 time.

23 (EXHIBIT ADMITTED INTO EVIDENCE.)
24 EXAMINER PRICE: Let'sgo off the record.
25 (Discussion off the record.)
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1 (At 1:05 p.m. alunch recess was taken

2 until 2:15p.m.)

10
11
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1 Wednesday Afternoon Session,
2 October 22, 2008.
3 - -
4 EXAMINER PIRIK: We will go back on the
5 record.
6 | believe our next witnessisajoint

7 witness. Who will be the lead counsel?

8 MS. KOVACIK: My nameisLeslie Kovacik.
9 | amrepresenting NOAC and Mr. Fryeisajointly

10 sponsored between --

11 EXAMINER PIRIK: Could you find a

12 microphone? | believeit's over there.

13 MR. SMALL: Thisoneisdead.

14 EXAMINER PIRIK: Let's go off the record.
15 (Discussion off the record.)

16 EXAMINER PIRIK: Okay.

17 MS. KOVACIK: Thank you, your Honor.

18 Again, my nameis Ledlie Kovacik, representing NOAC,

19 and Mr. Fryeisajointly sponsored witness of both
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25

NOAC and NOPEC so we would respectfully request --
reserve the right of each party to object if deemed
appropriate to each party.

EXAMINER PIRIK: However, there will be
one counsel that will actually be doing direct and

redirect?
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1 MS. KOVACIK: Yes.

2 MR. KUTIK: Your Honor, | would object to

3 double-teaming on objections. They don't have

4 adverse witness -- adverse interests with respect to

5 thiswitness.

6 MS. KOVACIK: | wouldn't call that

7 double-teaming, your Honor, but NOAC does not

8 represent NOPEC. NOPEC does not represent NOAC. We
9 do have separately defined interests in this matter.

10 EXAMINER PIRIK: Thisis purely yourself
11 and Mr. Krassen who will be sitting at the table, and

12 Mr. Krassen, | understand you also represent other

13 clientsin this matter?

14 MR. KRASSEN: Yes, your Honor. There

15 will only be one counsel conducting the direct and

16 redirect. And NOPEC and NOAC are merely reserving
17 theright to object as to mattersthat relate to NOAC

18 or NOPEC and there's not going to be any double

19 objections here.
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EXAMINER PIRIK: I'm going -- I'm going
to alow it at thistime. I'm going to say I'm going
to alow it but if there comes a point where there
becomes a difficulty, then we will deal with it at
that point in time but, you know, | do understand

every party at the table has the right to object to
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1 any question that is being asked at any given time,
2 andthat'sthe only reason I'm allowing this at this
3 pointintime.

4 But there can only be one individual

5 that'sdoing direct and one individual that's doing

6 redirect and, you know, we will just takeit asit

7 goes.

8 MS. KOVACIK: Thank you.

9 EXAMINER PIRIK: Mr. Kutik.

10 MR. KUTIK: Can we go off the record,

11 your Honor?

12 EXAMINER PIRIK: Sure.

13 (Discussion off the record.)

14 EXAMINER PIRIK: Wewill go on the

15 record.

16 MS. KOVACIK: Thank you.

17 Can we swear the witness?

18 EXAMINER PIRIK: Did you aready call the

19 witnesson record?
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20 MS. KOVACIK: I'm sorry, I'm calling Mark
21 Fryeto the stand.

22 EXAMINER PIRIK: Thank you. And you are
23 going to need to speak closer to the microphone.

24 (Witness sworn.)

25
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1 MARK FRY E

2 being first duly sworn, as prescribed by law, was
3 examined and testified as follows:

4 DIRECT EXAMINATION

5 By Ms. Kovacik:

6 Q. Canyou state and spell your name for the
7 record?

8 A. Mark Frye, F-R-Y-E.

9 Q. And your business address?

10 A. 241 North Superior Street, Toledo, Ohio.
11 Q. Andwho are you employed by?

12 A. Pamer Energy Company.

13 Q. And on whose behalf are you testifying
14 today?

15 A. AsI understand it, I'm joint witness for
16 NOPEC and NOAC.

17 Q. Okay. Do you have before you a document
18 entitled NOAC/NOPEC Joint Exhibit No. 1?

19 A. | do.
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20 Q. And can you identify that for the record?
21 A. That'sthe testimony that was prefiled in
22 this particular case.

23 Q. Do you have any corrections, additions,
24 or deletions to your prefiled testimony?

25 A. | do.
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Q. And how many?

A. | havetwo. One -- one correction and
one omission that | need to add.

Q. Okay. What's the page number of your
first correction?

A. My correctionison page 2, line6. The
address for my office is downtown -- Toledo recently
changed zip codes for downtown Toledo, that should be
43064, not 43264.

Q. Thank you.

A. Andon page 3, line 6, | inadvertently
left out one of the counties that NOPEC represents.
That would be Lorain County. That'sit.

Q. Excuseme. Thank you.

If | asked you the questionsthat arein

your prefiled testimony today, would your answers be
the same?

A. Yes, they would.

MS. KOVACIK: At thispoint | would
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20 tender thiswitness for cross-examination.

21 EXAMINER PIRIK: And you are going to

22 have to speak closer to the microphone because |

23 think even with the microphone I'm having a hard time
24 and Karen is having a hard time hearing you.

25 MS. KOVACIK: Okay.
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1 EXAMINER PIRIK: Mr. Small.
2 MR. SMALL: Thank you, your Honor.
3 - -
4 CROSS-EXAMINATION
5 By Mr. Small:

6 Q. Mr. Frye, Jeff Small, OCC?

7 A. Mr. Small, how are you today?

8 Q. Justfine.

9 Would you please turn to page 9 of your
10 testimony, and around lines 7 and 8.

11 |sthat me or somebody else? If it's me,
12 let'stry that, around lines 7 and 8, you discuss
13 your concept of a GAGC.

14 Do you see that?

15 A. Yes, dr, | do.

16 Q. For the purposes of your testimony would
17 it also be sufficient to simply eliminate the

18 deferralsthat were proposed by the FirstEnergy

19 companiesin this case?
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20 A. That would be another way to -- that

21 would be another way to eliminate the competitive
22 barrier.

23 Q. And that isthe purpose of this portion

24  of your testimony, correct?

25 A. The purpose of this -- of this portion of
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1 thetestimony isjust merely suggesting that by the

2 creation of the GAGC, or governmental aggregation
3 generation credit, it would eliminate many of the

4 concerns and barriers that | mention in my testimony.
5 Q. Andit would also eliminate the barrier

6 you aretalking about to do away with the deferrals

7 entirely, correct?

8 A. Yes, itwould.

9 MR. SMALL: Thank you very much. | have

10 no further questions.

11 EXAMINER PIRIK: Mr. Bell.

12 MR. BELL: No questions.

13 EXAMINER PIRIK: Mr. Boehm.
14 MR. BOEHM: No questions.

15 EXAMINER PIRIK: Ms. McAlister.
16 MS. McALISTER: No questions.

17 EXAMINER PIRIK: Mr. Smith.

18 MR. SMITH: No questions.

19 EXAMINER PIRIK: Mr. Stinson.
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MR. STINSON: No questions, your Honor.
EXAMINER PIRIK: Mr. Lavanga.

MR. LAVANGA: No guestions.
EXAMINER PIRIK: Mr. Yurick.

MR. YURICK: No questions.

EXAMINER PIRIK: Mr. Dunn.
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1 MR. DUNN: No questions, your Honor.
2 EXAMINER PIRIK: Mr. Kutik.
3 MR. KUTIK: Yes, your Honor.
4 R
) CROSS-EXAMINATION
6 By Mr. Kutik:
7 Q. Good afternoon, Mr. Frye.
8 A. Mr. Kutik, how are you this afternoon?
9 Q. Fine, thank you.
10 Y our company is Palmer Energy, correct?
11 A. Yes.
12 EXAMINER PIRIK: Mr. Kutik, I am not sure

13 themicrophoneison. You know what, the battery is
14 gone.

15 Q. Theclientsof PaAlmer Energy do not

16 include any industrial -- investor-owned utilities,

17 any municipal utilities, or any rural or other

18 cooperative -- electric cooperatives, correct?

19 A. Not at thistime, no.
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20 Q. Andyour last experience being directly

21 employed for a utility was about 20 plus years ago

22 when you worked for a company called UGI, correct?
23 A. Correct.

24 Q. Andinyour work for Palmer Energy you've

25 worked for one electric company that is direct energy
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or electric supplier that is direct energy, and you
supplied testimony that was unrelated to anything
about wholesal e prices, wholesale contract prices,
correct?

A. Correct.

Q. Now, you would agree with me, would you
not, that the Commission in looking at an ESP must
determine whether ESP in its overall structureis
more beneficial to customers than the outcome of a

potential MRO, correct?

A. That's-- that's my understanding of the
statute.

Q. And you have no opinion on that, correct?

A. No, | don't have an opinion on that.
That's my understanding of the statute.

Q. Right. Now, if an ESP wereto be
granted, do you believe that the Commission would
have to make ajudgment that the ESP rates were lower

than market-based rates?
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20 A. Could you define what you mean,

21 Mr. Kutik, when you say "ESP rates'?

22 Q. Theratesthat arein the ESP.

23 A. Arewe taking about al the various
24 components including the distribution increase

25 requests and so forth as part of the package of the
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ESP?
Q. Yes
A. Not necessarily.
Q. Excluding the distribution portions what
would your answer be?
A. Not necessarily.
Q. Okay. Sothere could be asituation
where the Commission could see that ESP rates were
higher than market-based rates and yet il
appropriately approve it under the statute, correct?
A. My understanding of the statute is that
the Commission, in evaluating the ESP in total,
can -- is permitted or can approve ESP if they
believeit isless than the results from a market
rate or an MRO offer.
Q. But that's not my question. My question
is the Commission could approve appropriately under
your view an ESP where the rates were higher than

market-based rates, correct?
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A. Yes, | believe they can.

Q. All right. Now, if you had asituation
where the Commission made a determination that the
ESP provided for rates that were less than
market-based rates and they approved that ESP, you

would believe that that would be anticompetitive,
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correct?

A. Please define what you mean by
"anticompetitive." Towho, Sir?

Q. Wouldn't you -- would you accept the
definition that says that anticompetitive means that
it would be a hindrance to competition?

A. Yes, | would accept that definition.

Q. Now, using that definition can you answer
my previous question?

A. Yes. | thinkif they approved pricing
below market rates that that would be
anticompetitive.

Q. Thank you.

Now, for at least some of the FirstEnergy
operating customers you believe that if we were to go
from current rates to market-based rates, those
customers would experience an increase, correct?

A. Onvarious rate classes, yes.

Q. Andyou are aware of a concept in terms
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20 of rate design called gradualism, correct?

21 A. Generdly, yes.

22 Q. Andwould it befair to say you are not

23 familiar with gradualism enough to know whether it is
24 awell-recognized principle of rate design?

25 A. That'safar statement.
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Q. Now, you have -- do you understand in
this case that the operating companies have -- have
proposed a phase-in of rates of sorts, correct?

A. Of generation rates, yes, | understand
that.

Q. Andthereisarider GPI which affects
that phase-in, correct?

A. That would implement that phase-in if
approved by the Commission, yes.

Q. And there's aso proposed a deferral to
collect that phase-in, correct?

A. Yes. Theresaproposa called EGC which
would collect the deferral for the companies.

Q. Now, that -- that phase-in, would you
agree with me, would be consistent with the concept
of gradualism?

A. Not necessarily.

Q. Okay. Isit correct to say that -- well,

back up.
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20 Y ou've read SB-221, correct?

21 A. Yes dir, | have.

22 Q. Andwould it be correct to say that the
23 statute allows for phase-in of EDU rates, correct?
24 A. Yes, | believethat's correct.

25 Q. Andit allowsfor the non -- actualy it
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requiresif there are going to be such phase-ins
allowed the nonbypassable charge to collect those
phase-ins, correct?

A. | don't recall that section of SB-221
specifically saying "nonbypassable,” sir.

Q. Soyou're not aware thereis any
provision in SB-221 that requires that any phase-in,
iIf it's to be collected, would be nonbypassable; fair
to say?

A. I'mnot aware of anything in SB-221,
that's correct.

Q. Now, the companies -- well, back up.

Areyou aware that the statute has a

provision in it with -- with respect to the
bypassability of a phase-in with respect to
government aggregation customers?

A. | don't recall the statute mentioning
anything about that.

Q. Okay. Areyou aware of any provisionin
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20 the statute which requires the nonbypassability of

21 deferralsto collect phase-ins?

22 A. Could you repeat that question, please,
23 maam.

24 (Record read.)

25 A. No, | amnot.
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1 Q. Areyou aware of any provisionsin the

2 statute which direct how deferrals of phase-ins or

3 deferrals of charges can be bypassable or

4 nonbypassable with regard to the customers of

5 government aggregations?

6 A. No, | am not.

7 Q. Now, you believe, do you not, that all

8 customers shopping or nonshopping, should get some
9 type of credit, correct?

10 A. If thereisgoing to be adeferra or a

11 credit on people'shills, yes, | believe that that

12 should be available for large scale governmental
13 aggregators, as| mentioned in my testimony.

14 Q. Okay. Andyou aso believethat all

15 customers should be then required to pay a deferral
16 to collect that phase-in or credit, correct?

17 A. Could you rephrase your question? | am
18 not sure I'm understanding what you are saying.

19 Q. Wadll, you are aware in the companies
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proposal, are you not, there is a phase-in and then
thereisadeferral or phase-in with a credit,
correct?

A. Correct.

Q. Andthenthereisadeferral and ultimate

recovery of that credit, correct?
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A. Correct.

Q. Andall I amasking is are you proposing
asimilar thing with respect to nonshopping
customers, that there -- that the nonshopping
customers get a credit and that the nonshopping
customers pay a deferral?

A. | believewhat I've said -- stated in my
testimony is GAGC customers, by getting a-- GAGC
credit would similarly pay the same charge, the EGC

charge, the deferral collection charge, in 2011
through 2013 or whatever it would be.
Q. So all customers, whether they be
shopping or nonshopping, would get a credit and would
also pay the deferral, the DGC.
A. That'snot what | said. | said large
scale governmental aggregation customers would
receive the GAGC in my testimony, and by receiving
that benefit in that credit they would not be

avallable -- they would not receive any proportional
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20 benefit going forward, therefore, they would not

21 afford any of the DGC charges beginning in 2011.
22 Q. So al nongovernment -- all government

23 aggregation customers would get a credit and would
24 pay adeferra?

25 A. Yes, gir.
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Q. Under your proposal.

A. Under my proposal.

Q. Now, would it be the case that under your
proposal that the companies would recover the
deferral, they would collect the deferral ?

A. Yes.

Q. And so, infact, can we agree under your
proposal it would be the companies that would bein
effect financing the deferral for the government

aggregation customers, large scale government
aggregation customers that you referred to earlier?

A. Yes.

Q. Andisit the case that when you envision
that the companies would collect a certain amount
from the -- these government aggregation customers
and then pay the CRES supplier the amount -- the full
amount of the contract price, that is the credit --
or the price without the credit and then the credit

on top of that?
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20 A. No.

21 Q. Now, the deferra or the -- back up.

22 The credit that a government aggregation
23 customer would get would be a credit on the CRES
24 provider's service?

25 A. No. It would be acredit on the hill,
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presuming, of course, that the CRES chose to move the
power through the companies' collection process, as
most every governmental aggregation, asfar as|
know, does at this point.

Q. Itwouldn't be acredit to the
distribution service, would it?

A. Itwould beacredit on thebill. |
would envision it would be a separate line item on
the bill, you know, GAGC credit or something along
those lines.

Q. Andin effect would be a credit on the
CRES provider's service.

A. Would be acredit on the customer's bills
similar to presumably what -- the way the bill would
be designed under the companies Application, which
isadeferral of future revenues. It may or may not
have separate line items.

Q. | have asked you this question now twice

and | am not sure you've answered it.
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20 A. Okay.

21 Q. My question to you iswould this credit
22 beacredit against the CRES supplier's service?
23 A. It would be acredit on the customer's
24 bill. 1t wouldn't necessarily be a credit on the

25 CRES supplier'sservice. It would discount that by
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1 the same amount, if that's what you are looking for.
2 Q. Widll, it's not a discount off of the

3 distribution service, isit?

4 A. No,gir.

5 Q. All right. So the only thing that's

6 left, it would be a credit off of the generation

7 service, correct?

8 A. Theway you have characterized the

9 question, yes.
10 Q. All right. And if that was the question,
11 thecredit you are talking about with respect to
12 government aggregation customers would be a credit
13 off of the CRES service, correct?
14 A. It would be off the generation service
15 supplied by the CRES.
16 Q. Okay. Sothat it would not be a credit
17 or aphase-in of the electric distribution utility,
18 correct?

19 A. Itwould be aphase-in of generation
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20 charges.

21 Q. And not the electric distribution

22 utility, correct?

23 A. It'smy -- it'smy understanding that the
24 power supply from the electric distribution utility

25 would come from FirstEnergy Solutions.
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1 Q. Wearetaking about --

2 A. | am not sure what the differenceis

3 between them and somebody else.

4 Q. Wearetaking about government

5 aggregation clients, right?

6 A. Yes, sir.

7 Q. Or customers -- those customers under

8 thisnarrow -- at least as | understood what we were
9 talking about would be receiving service or

10 generation service from somebody other than

11 FirstEnergy Solutions, correct?

12 A. Potentialy.

13 Q. Allright. And if that's the case under

14 your proposal, the phase-in or the credit would not
15 beaphase-in or credit of an electric distribution
16 utility; fair to say?

17 A. No, | don't think so.

18 Q. Allright. You said it would be a

19 phase-in or credit to generation service, correct?
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A. If you were going to account for it,

that's how | would tend to want to account for it on

ahill, yes.
Q. Okay. Andif the-- if the customer in a
government aggregation was receiving generation

service from a CRES supplier, it would be a credit
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off of the CRES supplier, correct?

A. It would be off -- credit off the CRES
supplier's generation charges.

Q. Right, and it would not be a credit or a
phase-in of the EDU, correct?

A. Correct.

Q. Now, areyou aware of anything in SB-221
that would allow the credit and the deferral that you
suggest in your testimony?

A. | amnot aware of anything that would

allow it or disallow it.

Q. Okay. You don't know anything that
specifically authorizesit or discussesit; fair to
say?

A. Fair to say.

Q. Okay. Now, you are aware, are you not,
of Revised Code Section 4928.20.1, J, and K?

A. My recollection isthat's the section

that talks about governmental aggregation.
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20 Q. And are you aware that those sections

21 were amended by SB-2217?

22 A. Yes, | am aware of that.

23 Q. Do you know whether those sections have
24 been appended since the enactment of SB-2217

25 A. Notthat | am aware.
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Q. Areyou aware of any state or isit true
that you are not aware of any state that has done
anything like what you have proposed with respect to
credits and deferrals with regard to a government
aggregation program?

A. | am not aware of it.

Q. Now, are you a member of the board of
NOPEC?

A. No,gir.

Q. Areyou an employee of NOPEC?

A. No,gdir.

Q. Areyou on the board -- are you an
officer of NOPEC?

A. No,gdir.

Q. Would it be correct to say that you've
had nothing to do with the drafting or negotiation of
aletter of intent between FPL or one of its
affiliates and NOPEC?

A. That'safar statement.
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20 MR. KUTIK: Your Honor, at thistime |

21 haveamotion to strike. And our motion is directed,
22 your Honor, to the witness's testimony, page 21, line
23 24, topage 22, line 2.

24 EXAMINER PIRIK: Youwere moving alittle

25 faster than|.
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1 MR. KUTIK: Let me repeat, your Honor.
2 Areyou at page 217?
3 EXAMINER PIRIK: Yes, | am.
4 MR. KUTIK: Thank you.
5 We are moving to strike, your Honor, page

6 21, starting at line 24, continuing through page

7 22 -- excuse me, page 23, line 2.

8 EXAMINER PIRIK: Go ahead with your
9 grounds.
10 MR. KUTIK: Grounds are, your Honor, this

11 witness has no personal knowledge or no connection
12 whatsoever with this to be able to testify about it

13 competently.

14 MS. KOVACIK: | don't know that personal
15 knowledgeisrequired. Mr. Frye read the document
16 and provided his opinions as to the content of that
17 document no different than he has regarding the

18 applicant's Application.

19 MR. KUTIK: Well, heistestifying about
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the facts of the document. If you are testifying

about facts, you have to testify with respect to

personal knowledge. He has no knowledge with respect
to the permanent knowledge, therefore, heis
incompetent.

EXAMINER PIRIK: Do you have anything
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1 further?

2 MS. KOVACIK: Your Honor, the LOI has
3 beenintroduced into the record, same as applicant's
4 Application is part of thisrecord. Mr. Fryeis

5 perfectly capable of reading it and providing --

6 answering questions with regard to crossto it.

7 MR. KUTIK: That provides further

8 grounds, it's cumulative and that rehabilitates that.

9 EXAMINER PIRIK: I'm going to grant the
10 motion to strike.

11 MR. KUTIK: Mr. Frye --

12 MR. BOEHM: Excuse me, your Honor, could
13 wego over that again exactly what is being stricken
14 now?

15 EXAMINER PIRIK: Certainly. My

16 understanding isit's page 21, beginning at line 24,
17 through line 2, on page 23; is that correct?

18 MR. KUTIK: Yes, your Honor.

19 MR. BOEHM: Thank you.
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MR. KRASSEN: Your Honor, if | may make a
statement to clarify. You are striking all the way
to page -- to line 2, on page 23, including the
guestion on page 22 that starts at line 23?

EXAMINER PIRIK: That was what the motion

was, and | didn't hear any suggestion that we should
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sever any part of this,

MR. KRASSEN: May | make the suggestion
that we sever that out because that is not an
interpretation of the -- of the LOI, if that indeed
isthe basis of the motion to strike but rather this
Is a projection of the potential savings that could
occur from the LOI, which | think is quite relevant
to the record in this case.

MR. KUTIK: Waell, it's based upon -- that
testimony was based upon testimony that is stricken.

EXAMINER PIRIK: My ruling stands.

Q. (By Mr. Kutik) Mr. Frye, are you privy to
business arrangements that NOPEC has with the
political subdivisions within itsterritory?

A. No.

Q. Soyou don't know, for example, whether
NOPEC receives any fees from these political
subdivisions?

A. No, | do not.

files///A|/FirstEnergyVol-V txt (365 of 591) [10/23/2008 1:45:53 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 Q. You've never heard that?

21 A. No, | have never heard that.

22 Q. Same question with respect to NOAC, do

23 you know whether NOAC receives any fees from any
24 governmental subdivisions or political subdivisions

25 inthe serviceterritory?
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A. No.
Q. Andyou've never heard that either?
A. No.
Q. Now, would it be correct to say that
since you are unaware and were not involved in any
negotiations with respect to the letter of intent,
you have no knowledge with respect to any potential
contract between FPL or any of its affiliates and
NOPEC?
MR. KRASSEN: Y our Honor, I'm going to
object to that question because Mr. Kutik hasfiled a
motion to strike all of the information regarding the
LOI, heisnow trying to get back into that subject.
So | think it's going to be beyond the scope of his
testimony at this point in time.
MR. KUTIK: | will withdraw the question.
Q. Now, with respect to NOPEC, do you know
how many jurisdictions within NOPEC are opt-out

jurisdictions?
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20 A. It'smy understanding they all are.

21 Q. Okay. Now, would it befair to say you

22 recognize that the companies proposed minimum

23 default service charge is not an automatic adjustment
24 clause?

25 A. That'sfair to say.
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Q. Andyou believe that for the Commission
to approve that minimum default service charge, the
company should show that it's cost based, correct?

A. | believe any charge that the companies
are asking $1.7 billion from consumers should have
some justification according to cost, yes.

Q. Okay. Andyou can't show me anythingin
SB-221 that supports that duty, correct?

A. No, | cannot.

Q. Now, you are familiar, are you not, with
some of the policiesthat are in SB-221?

A. Generdly.

Q. Okay. One of those policiesis helping

at-risk populations?

A. | recdl that, yes.

Q. And by at-risk populations we can

include, among other -- other potential groups,
persons with low incomes?

A. Yes
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20 Q. Andyou would agree with me that programs
21 that ease the burden on low income individual s would

22 further or promote that particular policy, correct?

23 A. Based on my recollection of the statute,
24 yes.
25 Q. And programs that would include, for
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example, some type of subsidy that favorslow income
individuals would also further that policy, correct?
A. Now, you are getting to the point where |
don't have SB-221 in front of me, sir, soit'sa
little difficult for me to testify asto that level
of specificity.
Q. All right. Well, do you have your
deposition before you?
A. No, | do not.
Q. Okay.
MR. KUTIK: Your Honor, may | approach?
EXAMINER PIRIK: Yes.
Q. Mr. Frye, let me hand you a copy of your
deposition that was taken on October 10 of thisyear.
Y ou remember that, do you not?
A. | do.
Q. Pleaserefer to page 38.
A. Okay. I'mthere.

Q. Now, actually I might want to have you
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20 look at your testimony starting on page 36, and it
21 would be correct to say that page 36, one of the
22 thingswe are talking about in your deposition at
23 line 14, for example, is the policy to protect

24  at-risk populations, correct?

25 A. Yes. | seethat.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file:/lIA|/FirstEnergyVol-V.txt (372 of 591) [10/23/2008 1:45:53 PM]



file:/lIA|/FirstEnergyVol-V .txt

187

1 Q. Now, turning to page 38, starting at line

2 1, itwould be correct to say you testified as

3 follows:

4 Question: "Would arate design that

5 perhaps hasintraclass subsidies that | guess favor
6 low income further those policies or that policies?"
7 Answer: "Yes."

8 Y ou gave that testimony, correct?

9 A. Yes, | did.

10 Q. Now, it'struethat you are not familiar,

11 areyou, with the credit and collection rules of the

12 PUCO?
13 A. That's correct.
14 Q. Andyou have agenera understanding of

15 it, nevertheless, those rules do not apply to CRES
16 suppliers, correct?

17 A. Correct.

18 Q. Andyou aso have an understanding that

19 there aredifferent credit and collection rules for
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20 EDUsthan for CRES suppliers, correct?

21 A. Could you please specify, CRES suppliers
22 that are collecting through the companies or

23 externaly?

24 Q. Let merefer you back to your deposition.

25 Can you go to page 38.
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A. I'mthere.

Q. Okay. Andwould it befair to say
starting at page -- excuse me, line 20, you testified
asfollows:

Question: "Do you know whether there are
any rulesrelated to credit and collection that apply
to competitive retail electric service supply?”

Answer: "No, | don't."

Question: "Would it befair to say to
the best of your understanding that there are certain

credit and collection rules that apply between
competitive retail electric service suppliers on the
one hand and EDUs on the other hand?’

Answer: "Yes, my general understanding

IS there would be."
Do you remember giving that testimony?
A. | remember giving the testimony, but you
are referring there, Mr. Kutik, to PUCO rulesin line

20, you missed that in your statement.
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20 Q. All right. But you did give that

21 testimony, correct?

22 A. Yes, | did.

23 Q. Now, you are aware, are you not, that
24 thereisaPIPPrider?

25 A. | amawareof it, yes.
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1 Q. Andyou are aware that the PIPP rider

2 includes generation and transmissions?

3 A. Yes.

4 Q. Andyou are aware that the PIPP rider is

5 torecover the difference between what PIPP customers

6 pay and what PIPP customers are billed, correct?

7 A. What their actual charges would be versus
8 what they pay.
9 Q. It would befair to say you have no

10 opinion on the bypassable or nonbypassability of the

11 PIPPrider?

12 A. | have no opinion.

13 MR. KUTIK: Can | have one minute, your
14 Honor?

15 | have no further questions. Thank you

16 Mr. Frye.

17 EXAMINER PIRIK: Mr. Wright.

18 MR. WRIGHT: No questions.

19 EXAMINER PIRIK: Redirect?
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20 MS. KOVACIK: Can we have one minute?
21 Thank you.

22 EXAMINER PIRIK: Ms. NOAC.

23 MS. KOVACIK: | have one question. There

24 wego. One question.

25
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1 REDIRECT EXAMINATION
2 By Ms. Kovacik:
3 Q. Earlier, Mr. Frye, do you recall being

4 asked about your GAGC credit, and | believe you were
5 asked under your proposal would the companies be

6 expected to finance that, and | believe you said yes,

7 correct?

8 A. Correct.

9 Q. lsn'tit true, however, though in your

10 proposal that the companies would be able to collect
11 interest on those credit amounts and then charge

12 thoseto the customers beginning in 20117

13 A. Yes,itis.

14 MS. KOVACIK: Thank you, | have nothing
15 further.

16 EXAMINER PIRIK: Thank you.

17 MS. KOVACIK: At thistime --

18 EXAMINER PIRIK: We haveto cross. Just
19 aminute.
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20 Mr. Small.

21 MR. SMALL: No questions, your Honor.
22 EXAMINER PIRIK: Mr. Bell.

23 MR. BELL: No questions.

24 EXAMINER PIRIK: Mr. Boehm.

25 MR. BOEHM: No questions.
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1 EXAMINER PIRIK: Ms. McAlister.
2 MS. McALISTER: No questions.
3 EXAMINER PIRIK: Ms. Fonner.
4 MS. FONNER: No questions.
) EXAMINER PIRIK: Mr. Smith.
6 MR. SMITH: No questions, your Honor.
7 EXAMINER PIRIK: Mr. Stinson.
8 MR. STINSON: No questions.
9 EXAMINER PIRIK: Mr. Lavanga.
10 MR. LAVANGA: No guestions.
11 EXAMINER PIRIK: Mr. Yurick.
12 MR. YURICK: No questions, thank you,
13 your Honor.
14 EXAMINER PIRIK: Mr. Kutik.
15 MR. KUTIK: No questions, your Honor.
16 EXAMINER PIRIK: Mr. Wright.
17 MR. WRIGHT: No questions.
18 EXAMINER PIRIK: Mr. Porter.
19 MR. PORTER: No question.

file///A|/FirstEnergyVol-V.txt (381 of 591) [10/23/2008 1:45:53 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 MS. KOVACIK: At thistimel move that

21 NOAC/NOPEC Joint Exhibit No. 1 as appended introduced
22 into evidence.

23 MR. KUTIK: We have no objection, subject

24 to the motion to strike.

25 EXAMINER PIRIK: Thank you.
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1 Are there any other objections?
2 Hearing none, NOPEC/NOAC Exhibit 1 shall
3 beadmitted into the record.
4 (EXHIBIT ADMITTED INTO EVIDENCE.)
5 MR. KUTIK: Subject to the strike.
6 EXAMINER PIRIK: Yes, subject to the

7 motion to strike, which | granted.

8 Thank you very much, Mr. Frye.

9 THE WITNESS. Thank you.

10 EXAMINER PIRIK: Wewill go off the
11 record.

12 (Discussion off the record.)

13 EXAMINER PIRIK: We will go back on the
14  record.

15 Mr. Korkosz.

16 MR. KORKOSZ: Wecal Mr. Blank.
17 (Witness sworn.)

18 EXAMINER PIRIK: Please be seated.
19 ---
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20 DAVID M. BLANK

21 being first duly sworn, as prescribed by law, was
22 examined and testified as follows:

23 DIRECT EXAMINATION

24 By Mr. Korkosz:

25 Q. Pleasegive usyour name and business

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 address.

2 A. My nameisDavid Blank. My business

3 addressis 76 South Main Street, Akron, Ohio 44308.
4 Q. Excuse me.

5 By whom are you employed and in what

6 capacity, Mr. Blank?

7 A. I'memployed by FirstEnergy Service

8 Corporation and I'm in the rates regulatory affairs

9 department of the corporation.

10 Q. Do you have before you what has been

11 premarked asthe direct testimony of David M. Blank,
12 and identified for this record as Company Exhibit 1?
13 A. Yes, | do.

14 Q. And, Mr. Blank, are you aware of a

15 document that's been identified on thisrecord as

16 Company Exhibit 10, alist of errata that was

17 previously submitted to all the parties?

18 A. Yes I'm.

19 Q. And do you adopt those portions of

files///A|/FirstEnergyVol-V txt (385 of 591) [10/23/2008 1:45:53 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 Company Exhibit 10, the errata, that are associated
21 with your name?

22 A. Yes, | do.

23 Q. Beyond what is on Company Exhibit 10, do
24 you have any additional corrections to your

25 testimony?

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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1 A. Yes
2 Q. Tell uswhat they are, please.
3 A. Start on page 9 of my direct testimony.

4 Atthetop of that pageinline 1, we should remove
5 thewords"threeyear." So the phrase would say

6 "96 million over the plan period."

7 On page 13, on line 17, at the end of the

8 line, before the word "matters," we should insert the
9 words"distribution-related." So it should say "of
10 these distribution-related matters."

11 On page 21, line 20, the beginning of the
12 line, the statute referenceisincorrect. It should
13 be4928.20.1, not 29.

14 And on page 22, line 4, similar

15 correction to the statute, it should be 4928 not

16 4929.

17 Q. Arethose the extent of corrections?

18 A. Those are the corrections. We have one

19 addition.
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20 MR. KORKOSZ: If your Honor, please, |

21 would ask to have marked respectively two documents,
22 onebeing identified as Alternate Attachment 1 and

23 second document styled David M. Blank Direct

24 Testimony Adjustment Corresponding to Alternate

25 Attachment 1.
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1 | ask that those be marked for

2 identification as Company Exhibit 1A and 1B

3 respectively.

4 EXAMINER PIRIK: The documents will be so
5 marked.

6 (EXHIBITSMARKED FOR IDENTIFICATION.)
7 Q. Mr. Blank, do you have before you what's

8 been marked and distributed to the parties as

9 Company -- identified as Company Exhibits 1A and 1B?
10 A. Yes, | do. Butl don't know which one

11 wasA and which one was B, unfortunately.

12 Q. 1A isthe document that is styled in the

13 upper right corner Alternate Attachment 1.

14 A. Thank you.

15 Q. The other one would be 1B.

16 A. Appreciate that.

17 Q. Do you have those documents before you?
18 A. | havethose, | do.

19 Q. And these were prepared by you or under
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20 your direction?

21 A. Thatiscorrect.

22 Q. Would you explain one by one what they
23 are, please?

24 A. Yes. Let'sturnfirst to Exhibit 1A,

25 that being the Alternate Attachment 1. Inthis
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document we first corrected Mr. Jones market price

for 2010 to reflect the information he related on the

witness stand earlier this week, and you will see at
the -- in the box entitled "Consultant Market Rates"
on the top of the first page of Exhibit Alternate

Attachment 1 there is a shaded area under -- under

the word Jones it says 87.88.

That reflects Mr. Jones' correction.

That value carries through it to the model
assumptions on the left where the new average of the
Jones and Graves consultant rates is now 84.88.

In addition, in the remainder of the
document in addition to doing the computations
associated with the correction Mr. Jones identified,
we are accepting for purposes of identifying the
value, the position certain other witnesses have
taken regarding the treatment of transmission related
costs in the evaluation of what the present value

would be.

file//IA|/FirstEnergyVol-V.txt (391 of 591) [10/23/2008 1:45:53 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 And in particular under the boxed area

21 called "ESP," we have shaded an area called

22 "Incremental Transmission," and thisvalue -- or the
23 vauesin thisline add potential revenuesto the ESP
24 plan to reflect the transmission values that |

25 believe Mr. Schnitzer and Mr. Kollen have identified
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In their testimonies, which in their opinion would
occur in the -- in the comparison between ESP and
the -- and the MRO.
That information then is carried through
to the determination at the bottom of the page what
the net present value Ohio summary material is where
you will see that the total Ohio value is now
1,008,300,000. And the valuesfor CEI, Ohio Edison,
and Toledo Edison are shown there as well.
In this alternate approach, as| said,

we're accepting for the purposes of identifying a
value what the impact of those would be. I'm
continuing to testify to Attachment 1 in addition.

Q. Mr. Blank, you've explained some -- with
some reference to the first page of that document.
Could you tell uswhat the other three pages are,
briefly?

A. Yes, | will.

The other three pages contain the similar
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20 calculationsfor each of the three operating

21 companies separately, such when you add those

22 three -- when you add the relative numbers from each
23 of the three pages together, we should get the values
24 obtained on the first page of the Alternate

25 Attachment.
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Q. Other than with respect to the first item
you mentioned being the -- the correction
contributable to Mr. Jones' testimony -- Dr. Jones
testimony on the stand, isit your intention that
Companies Exhibit 1A replaces any portion of your
testimony?

A. No, itisnot such anintention. Rather
thisis an alternate way to view the value assuming
that the -- assuming we accept the position of the

other witnesses. | am not taking a position whether
that's appropriate to accept those or not.

Q. Allright. Tell uswhat Companies
Exhibit 1B isthen, please.

A. Exhibit 1B identifies modification to the
testimony with the page and line numbers shown. If
we were speaking to Alternate Attachment 1 rather
than Attachment 1 and just for trying to get clarity
into the document, we are attempting to identify if

we were talking about Alternate Attachment 1 these
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20 arethe numerical changes which we would be making to
21 thetestimony.

22 Q. And, again, this should not be treated as

23 an errataor substitution, but merely asan

24 explanation to assist in the understanding of

25 Alternate Attachment 1, correct?
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1 A. Thatiscorrect.

2 Q. Subject to the errata and corrections

3 that you've made, Mr. Blank, if | were to ask you

4 today the questions contained in Companies Exhibit
5 No. 1, would your answers be the same?

6 A. Yes, gir.

7 MR. KORKOSZ: Mr. Blank isavailable.
8 EXAMINER PIRIK: Thank you.

9 Mr. Small.

10 MR. SMALL: Thank you, your Honor.
11 And as a preliminary matter, some of the

12 changesthat were just gone over, in particular the
13 portion having to do with incremental transmission
14 does affect my cross-examination considerably, and |
15 amnot surel entirely understand it and this may

16 cause some difficulty asfar as my cross-examination
17 not knowing what the support of it is.

18 | would like to conduct this without

19 requesting the return of Mr. Blank so that | can
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25

cross-examine him at alater time, but | would ask
for alittle bit of leeway to investigate this area

because I'm unfamiliar with what he has done as far

as these changes.
EXAMINER PIRIK: 1 think that would be
appropriate, | mean, for you to have some leeway.
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1 MR. SMALL: | will do my best. Thank
2 you, your Honor.
3 - -
4 CROSS-EXAMINATION
5 By Mr. Small:

6 Q. Good afternoon, Mr. Blank. Jeff Small,

7 OCC.
8 A. Good afternoon.
9 Q. | haveafew questionsfor you, and as |

10 mentioned to the Hearing Examiner, we will be

11 exploring your Attachment 1 and apparently your

12 attachment or your FirstEnergy Exhibit 1A.

13 MR. BELL: Your Honor, if | may address
14 theissuethat Mr. Small raised with the Bench, may |
15 be permitted avery brief voir dire of the witness?

16 | runinto the same problem as does Mr. Small.

17 The Bench had an order out with respect

18 tofiling prefiled testimony. We've gotten that.

19 We've had an opportunity to digest it.
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Handing this out after Mr. Blank takes
the stand is a little short-fused from the standpoint
of intervenors and their addressing whatever the
changes are as identified by Mr. Blank.

| would like to simply inquire as to when

these changes were identified, made, and when they
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were reduced to these exhibitsto inquire asto -- to
determine this information was just -- just developed
and not available aweek ago to avoid the situation
that Mr. Small isin now and the rest of us are.

EXAMINER PIRIK: Mr. Korkosz.

MR. KORKOSZ: If | understand what
Mr. Bell hasjust said, the purpose of what
apparently would be some sort of voir dire asto the
basis for and how Companies Exhibit 1A came into
being, | have no objection.

EXAMINER PIRIK: Thank you.

Y ou may proceed, Mr. Bell.

MR. BELL: Thank you, your Honor. I'm
not suggesting or insinuating, | just want to satisfy

apotential issue, nothing more, nothing else.

VOIR DIRE
By Mr. Béell:

Q. Mr. Blank, what gave rise to your
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development of the -- to your address of thisissue
on incremental transportation?

A. Over the past week or so I've been asking
my staff to tell me about the testimony of
Mr. Schnitzer and Mr. Kollen that | have read so |

can attempt to understand what they are -- what they
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1 aretelling me.

2 And we finally decided at about, oh, |

3 think it was 9:00 or 9:30 last night that we ought

4 to, a least for fairness, put their positions into

5 our calculations.

6 I've gotten very divergent views on

7 their -- on their testimony over that period of time
8 and | did not conclude what | should be doing

9 relativeto thisuntil very late last night. These

10 exhibits were prepared sometime this morning.

11 Q. So that the matters which you address

12 arose upon thefiling of Mr. Kollen's and

13 Mr. Schnitzer's testimony at the time that was filed?
14 A. They arose at that time, | believe, or

15 they arose when Mr. Schnitzer and Mr. Kollen

16 identified them and probably sometime before they
17 submitted their testimony. And --

18 Q. You began --

19 A. 1 began -- or | began aprocessto try to
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20 understand what was going on and | didn't conclude
21 that until preparation for the appearance today.

22 Q. Sowhile you became aware of the issue

23 raised by Messrs. Kollen and Schnitzer, it'sonly in
24 thelast week that you attempted to evaluate the

25 issuesraised?
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1 MR. KORKOSZ: Objection.
2 Q. And your evaluation concluded last night

3 with your conclusions which are reflected in these
4  exhibits?
5 MR. KORKOSZ: Objection.

6 Mischaracterization of the witness's testimony.

7 EXAMINER PIRIK: | will allow the withess
8 toanswer.
9 A. | became aware that there was an issue

10 upon the reading of Mr. Schnitzer's and Mr. Kollen's
11 testimony the day after it was submitted to the

12 Commission.

13 | believeit was submitted late in the

14 afternoon and | probably read it the next morning and
15 | asked my staff members who had already started

16 working on thisto say let's figure out what thisis

17 all about, and we had continuing discussion about it
18 but it came up again and again and finally concluded

19 last night that we should -- it was appropriate to
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20 put something on the record.

21 MR. BELL: Thank you, Mr. Blank. That's
22 al | have.

23 EXAMINER PIRIK: Thank you, Mr. Bell.
24 Ms. Fonner.

25 MS. FONNER: Before we go further, your
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Honor, if | might suggest in addition to latitude
with Mr. -- conducting cross-examination of

Mr. Blank, given this, | would like latitude for
Constellation regarding their inquiry in terms of

Mr. Schnitzer to be alowed to put forth essentially
supplemental testimony, because we are getting new
evidence from after the fact of the trial and we have
the opportunity to take that tomorrow.

| don't presume to speak for Mr. Kollen's

counsal, but certainly | would want Mr. Schnitzer to
have the opportunity to look at this and inquire so
that he may respond appropriately.

EXAMINER PIRIK: You're saying provide
supplemental testimony at the time that you submit
the direct at that point in time on the stand?

MS. FONNER: Yes, your Honor. Done
verbally.

EXAMINER PIRIK: Right, right.

MS. FONNER: Yes, your Honor.
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20 EXAMINER PIRIK: Isthere any response to
21 the company with regard to supplemental testimony on
22 thisissue?

23 MR. KORKOSZ: | am not sure necessarily

24 what it'sgoing to be. Asl understand Mr. Blank's

25 explanation, he simply it appears to have accepted
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for purposes of illustration the positions outlined
by, among others, Mr. Schnitzer and that that's --
that's reflective of thisexhibit. | am not sure
what beyond that would be required in supplemental
testimony.
EXAMINER PIRIK: | think at this point
I'm going to allow latitude with regard to
cross-examination by all of the intervenors. | have
no problem with that.
Welll consider supplemental testimony,
but | think we are going to have to wait and see
exactly what it is you would be proposing tomorrow.
| can't speak to whether or not it would be
appropriate or wouldn't. Obviously it would be
subject to objections by other parties.
MS. FONNER: Certainly, and | am not
suggesting we necessarily will, just as Mr. Blank has
relied on his staff for the three weeks in evaluating

this, we have our own experts we need to rely on with
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20 respect to this matter.

21 EXAMINER PIRIK: That sounds appropriate.
22 Sowewill crossthat bridge when we come to it.

23 Mr. Boehm.

24 MR. BOEHM: Simply, your Honor, hopefully

25 we can have Mr. Kollen say anything that he deems
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appropriate about thiswhile heis on the stand
tomorrow.

EXAMINER PIRIK: WEélIl handle his
supplement as well at that point in time when we
actually see what, if anything, either witness would
have to add.

MR. BOEHM: All right.

EXAMINER PIRIK: Okay. |sthere anything
further preliminary before we move on with Mr. Small?

Mr. Small.

MR. SMALL: Thank you, your Honor.

CONTINUED CROSS-EXAMINATION
By Mr. Small:
Q. Again, | would ask you to keep the
exhibit Attachment 1 and the revised Attachment 1 or
the Alternate | think you called it. | will be
dealing entirely off of page 1 of 4 so | won't be

dealing with the company detail behind that.
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20 Mr. Blank, could you please turn to page
21 9 of your testimony.

22 A. Yes, dir.

23 Q. Onlines1and 2, you discuss the plan
24 period, and thisisthe area where you made a

25 correction on the stand, correct?
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1 A. That's correct.
2 Q. You crossed out "three year" but you left
3 in"plan period," correct?
4 A. Yes.
5 Q. Do you have the Application with you on
6 thestand?

7 A. Yes, | do.

8 Q. Would you turn to page 32 of the

9 Application. Andin particular I'm interested in the
10 very beginning of paragraphs D and E.

11 Both of them appear to discuss the

12 period, the word "period" isin D; the word -- the
13 word"term" isin E, period of the plan and term of
14 theplan asthree years.

15 A. That'scorrect. Thisisathree-year

16 plan. And perhapsjust to speed this up, the

17 $96 millionisa--

18 Q. That's not the question. Thereisno

19 question pending. Thereisno question pending. You
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20 haveto answer my questions, okay?

21 A. |did.

22 Q. Not make up your own.

23 So the plan period isthree years,
24 correct?

25 A. That's correct.
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Q. Sowhen you talk at the top of page 9
about $96 million over the plan period, if when |
read your testimony, should | -- this seems
contradictory to the Application that we just read or
the paragraphs.

Should we read your testimony to talk

about athree-year period or is your testimony
talking about a different period?
A. Wédl, perhaps, Mr. Small, | should --
have been still inartful in my language on page 9,
and what I'm meaning to say there are $96 million of
benefits accruing to customers that happen to accrue
over afive-year period of time.

Just -- and I'm counting those in my
calculations on the present valuesjust like I'm
counting other matters that emanate from beyond the
three-year period which are associated with the
period of the plan.

Q. Essentially when we read in your
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20 testimony about the plan period, we should be -- at
21 least for purposes of your testimony, we should be
22 thinking about the evaluation of the plan whatever
23 yearsit affects, not the particular three years; is

24  that correct?

25 A. Theplanisathree-year plan, but the
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present value cal culation takes into account matters
which extend beyond the three years that are
associated with -- that emanate from the plan, for
example, the recovery of the deferrals.

Q. Maybe -- | don't want to prolong this but
maybe it's just semantics.

Y ou have the words like, on page 9, "plan
period" in your testimony. You are not referring at
any time when you use this terminology to three --
the three-year plan period, right?

A. I'mreferring to the period of time over
which we are cal culating the benefits.

Q. And that's the way we should read your
testimony, not the way the Application has defined
the plan period?

A. I'vetried to identify the distinction
between the calculation period and the plan period
being three years.

Q. Okay. On page?9, lines 6 through 9.
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20 There'sadiscussion of annual amounts of -- and |
21 quote "up to $5 million annually," and that's for
22 energy efficiency and demand-side management
23 activities, correct?

24 A. Thatiscorrect.

25 Q. Now, turning to Attachment 1, okay, it
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doesn't appear to have been changed in your -- in
your alternate. Looking at the line that says
"Energy Efficiency and DSM," do you seethat in the
ESP box?

A. Yes, | do.

Q. Andthatislisted at $10 million per
year for 2009, 2010, and 2011, correct?

A. Yes itis

Q. Why isthere $5 million -- up to $5
million listed on page 9 but $10 million in your
tables?

A. Because also inthat line on energy
efficiency and DSM we have aso included the values
associated with item No. 3 on page 9.

Q. Okay. Sothe--

A. Perhaps the caption could be changed.

Q. Now, for the amounts you state on page 9
that are carried over into the amounts on -- shown on

your Attachment 1, you are showing the maximum
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20 amount, not the actual amounts that would be spent;
21 isthat correct?

22 A. 1I'm showing both the maximum amounts and
23 the expected amounts based upon our prior history
24 with these types of clauses.

25 Q. Soyou are saying that the words on page
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1 9 of upto whatever the amount is, $5 million and so
2 forth, should be understood that the company expects
3 to pay exactly $5 million per year?

4 A. Yes.

5 Q. Okay. Onlines 14 through 15 -- I'm

6 sorry, it extends beyond that. 14 through 20, I'm

7 still on page 9, there is a discussion of

8 environmental remediation.

9 Do you see that?

10 A. Yes, | do.

11 Q. Andwhereinthe Application andin

12 supporting material including the testimony in this
13 case can wefind greater detail about the

14 environmental remediation that's referred to at that
15 point inyour testimony?

16 A. If you will give me amoment, please.

17 If we turn to page 17 of the Application

18 initem M. That isthe area where we discuss the

19 ongoing commitment relating to environmental
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20 remediation and reclamation of existing retired

21 generation plants under manufactured gas plant sites.
22 Q. Isthesectionyou just referred toin

23 the Application on page 17 and the carryover two

24 lines on page 18, is that the extent of the

25 documentation of those remediation commitments?
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A. There may have been some discovery
associated with -- with that, Mr. Small. | really
don't know, but I don't know that there is other
material. If thereis, | am sure someone will
correct me.

Q. Okay. Back to the amounts that you show
on page 9. | understand -- isit my understanding
that the "up to" language that's used for the dollar
amounts, that the company does not permit carryover
from one year to the next if we were in a situation
where the money wasn't spent in ayear?

A. 1 would have to check the discovery to
see if we responded to that question because | don't
know the answer to that question right now.

Q. Your responseisyou don't know.

A. With the caveat that we may have
responded to that in discovery, and if wedid, | will
report back to you we did and what the answers were,

but I'll have to check.

file:/lIA|/FirstEnergyVol-V .txt (423 of 591) [10/23/2008 1:45:54 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 Q. Okay. If you could go to page 12 of your
21 testimony. Andon lines 10 and 11 you show certain
22 percentage increasesin rates, correct?

23 A. Thatiscorrect.

24 Q. Now, first of al, those -- those

25 percentage changes are in the total -- total rates
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not in the generation portion, correct?

A. Thatiscorrect.

Q. And those numbers don't include any
consideration or adjustment for the items that you
mention on the top of page 8 of your testimony,
correct?

A. By theitemson the top of page 8, are
you referring to the very limited exceptions?

Q. Yes, lines 1 through 8.

A. Thatiscorrect. And that's because we
don't know what those values would be.

Q. Okay. Would you please --

A. Or whether there would be a non-zero
value at al.

Q. Would you please turn to your Attachment
1. It doesn't make any difference which version for
this question.

A. Yes gir.

Q. Andyou show avalue of $68.18, it'sin
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20 the ESP box, and it's a the end of atitle that says
21 "Generation increase over 2008 rate of 68.8."

22 Do you see that?

23 A. Yes, | do.

24 Q. That isthe aggregate price for all

25 retail customers of the three utilities, correct, for
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1 2008?

2 A. That isthe aggregate price for al three

3 utilitiesfor generation-related components and RTC.
4 RTC meaning the regulatory transition charge.

5 Q. ItincludesRTC.

6 A. That's correct.

7 Q. Andthose arefor retail customers then.
8 A. Thatiscorrect.

9 Q. There's no separate charge under that

10 aggregaterate. That's the aggregate rate for 2008.

11 Thereisno separate charge for uncollectibles,

12 correct?

13 A. Ther€e's not a separate charge in that for

14 uncollectibles, that's correct.

15 Q. And that would pertain to all the

16 operating companies and then when we add up all the
17 zeros, it still comesto zero for -- there would be

18 no separate charge for the company as an aggregate.

19 A. We have not populated the uncollectible
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20 rider for purposes of this because it would be the
21 samevalue asit would be under the consultant and
22 market rates under our MRO plan so thereis no

23 difference between the two.

24 Q. That wasn't the question. Just simply

25 asking what the present circumstances are for the
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1 2008 and thereis no separate uncollectible charge

2 for any company, correct?

3 A. Thatiscorrect.

4 Q. So the percentage increases on page 12

5 that | referred to earlier don't include increases

6 from -- going from generation charges that don't have
7 separate uncollectible charges to generation charges
8 under the proposal that have separate uncollectible

9 charges, correct?

10 THE WITNESS:. Could you reread that,
11 please.

12 (Record read.)

13 A. Thatiscorrect.

14 Q. Istherevenue currently -- I'm back to

15 the $68.18 charge that'sin your table Attachment 1.
16 Istherevenue currently received as aresult of that
17 level of charges paid entirely to FirstEnergy

18 Solutions?

19 A. | don't believe so.
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20 Q. Areyou familiar with the level of

21 chargesthat FirstEnergy Solutionsis permitted to

22 charge its Ohio operating companies according to the
23 FERC settlement agreement?

24 A. I'mfamiliar thereis such a process.

25 Q. Andisit your understanding then the
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chargeislower, the 68.18 rate that's shown on your
Attachment 17?

A. | don't know that answer.

Q. If the -- if the Federal Energy
Regulatory Commission considers the rates devel oped
in acontract -- contract that's been referred to --
the assumed contract that's been referred to in this
proceeding, if the FERC considers theratesin such a
contract to be too high for the 2009/2011 period, is
there anything in the plan that would lower the rate
or return money to customers?

A. Give meamoment whilel review pieces of
the plan.

EXAMINER PIRIK: That'sfine.

A. | can't find the provision that I'm
thinking about in the plan, Mr. Small, but we do know
that we haveto file a-- or enter into an agreement
with FES and such agreement has to pass muster at the

FERC.
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20 | don't believe that the remedy of FERC
21 failingto agreeto the plan isto reduce the rates
22 tocustomers. | believe that would constitute a

23 rejection of the plan but there, again, | would have
24  to do more study to verify that presumption.

25 Q. | wasup -- | understood your response
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until you said "constitute a rejection of the plan.”
Who did you have in mind? Rejection by whom?

A. TheFirstEnergy utilities.

Q. The Ohio utilities.

Areyou -- | guess| still don't

understand. Are you saying that if FERC does not
approve the rate that's in the contract between the
operating companies and FirstEnergy Solutions, that
that would constitute rejection of the plan somehow
or the First -- FirstEnergy operating companies --

A. | believe the management of FirstEnergy
has the right under the plan to reject the manner
under such acondition, and | said constitute a
rejection, they have the right to reject.

Q. Soif FERC took such an action, the
FirstEnergy operating companies, the three EDUS,
would at least have the right in your opinion to
reject the plan?

A. Weéll, perhaps -- perhaps, Mr. Small, you
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are looking at language that | can't find at the
moment.

Q. | amnot looking at any language. | am
asking you what the planis.

A. Wdl, I'mtrying to recall. | looked

through the material, and I couldn't find what | was
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1 looking for, so perhaps I'm unable to answer that

2 question to your satisfaction at this point.

3 Q. Let'sreturn to Attachment 1 again, page
4 1of 4
5 Y our comparison distribution rates are

6 held at the same level in your comparison between ESP
7 and the market rates with the exception of the $25
8 million deferral recovery for CEl, correct?

9 A. Not quite.

10 Q. Allright. Let'swalk through your table
11 alittle bit. Let'sseeif we can understand your
12 response alittle bit better.

13 ESP box, Attachment 1, page 1 of 4, we
14 havedistribution ratesin the ESP box 2009 $137
15 million, 2010 is $150 million, and 2011 is

16 $151 million.

17 Do you see those numbers?

18 A. Yes | do.

19 Q. And then down in the Consultant Market
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20 Ratesbox we see those same three numbers, correct?
21 A. That's correct.

22 Q. Andasowefind -- so we have the same

23 three numbers being used, and in the ESP box there's
24 aline-- arow that's labeled "Deferral Recovery CEl

25 Distribution, $25 million," do you see that?
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1 A. Yes | do.
2 Q. Andthat's not in the consultant market
3 rates, correct?
4 A. That's correct.
5 Q. Sothat isadifference between the two
6 plans; isthat correct?
7 A. That's correct.
8 Q. Now, | asked whether there was any

9 differences other than that $25 million, and you said
10 that -- that there were.

11 A. Yes.

12 Q. Could you identify those?

13 A. Yes. Inthe ESP, the second line, the

14 distribution --

15 Q. I'msorry, | think we'velost his

16 microphone.

17 A. Inthe ESP category -- isthat on?

18 Q. Yes, wecan hear you. Thank you.

19 A. Inthesecond linethat -- the text, the
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20 printed text says "distribution improvement rider,"
21 my errata corrected that to "delivery service

22 improvement rider."

23 Thereisastream of revenues,

24 distribution-related revenues there aswell. And

25 that isthe difference between the ESP and the
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consultant market rates.

Q. Okay. | think maybe we misunderstood one
another but that's the difference you were referring
to, correct?

A. Yes itis

Q. Okay, but the assumption and -- let's go
back.

The combination of the numbers for

distribution rates which we've -- | think we've
established are the same between the scenarios plus
the amounts for the $25 million CEI distribution
deferral, those two amounts, and I'm taking out the
DSl amounts now, but just the line on distribution
rates and the CEI distribution deferral, those are
the matters that are identified in the Application as
being the resolution of the mattersin the
distribution rate case, correct?

A. Thereisseveral moreaswell. And what

I'm looking at is on page 20 in item D, thisis of
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20 the Application, there are four other areas which --

21 which the companiesidentify as being deemed to have
22 been resolved pursuant to the ESP Application.

23 Q. | don't want -- | hope this doesn't get

24 too complicated, but what I'm looking for are numbers

25 inyour table. Isthere anything that you just
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identified that create numbersin your tables?

For instance, what you just identified
established arate of return for the company but
that's implicit in the distribution rate numbers that
yOou gave me, correct?

A. Yes. Andit'sasoimplicitinthe
discount rate on the -- in the numbersin the table.
It'simplicit in some of the carrying charge
calculations, those types of matters.

So I'm having difficulty agreeing with

you on "there aren't any other numbers than what you
identified."

Q. I'msimply trying to find the numbers to
identify the distribution case -- let me -- let me --
maybe this will help.

The distribution service improvement

rider that you identified as being distribution
related and different between ESP and the con -- and

the market and going the market alternative, that is
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20 amatter that wasfirst brought up in the ESP case,
21 correct?

22 A. Yes

23 Q. Itwasnot -- it was not at issue, was

24 never brought up by the company in the distribution

25 case, correct?
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A. That's correct.
Q. Sol'mjust smply addressing those
Issues that were in the distribution rate case, not
the DSI rider we established which was introduced in
this case.
For those matters that are -- werein the
distribution rate case and are al'so in your tables
here, they are the same between the ESP box and the
market with the exception was the $25 million
deferral for CEI.
A. Thelineidentified as distribution rates
in each of the ESP and the consultant market rates
are what you state them to be. The other items were
not part of the distribution rate case.
But there are other items on page -- on
item 12 which | referred to earlier which don't
directly impact the value or the numbersin the
distribution rate line.

Q. Great. | simply want to define these set
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20 of numbersthat I'm going to discuss next in my
21 questions, and it's defined by those things that are
22 related to the distribution rate case.

23 So we can agree that those are the

24 distribution rates, that's aline, plus the $25

25 million distribution deferral, correct?
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A. Yes, but now I'm confused again, because
the $25 million distribution deferral was not part of
the distribution rate case.

Q. Okay. Let'sgoatitagan. I'mtrying
to compare those things that were in the -- that are
at least on the topic of the distribution rate case.

The DSl topic was never brought up in
that case, correct?

A. Correct.

Q. But the $25 million, although it wasn't
raised in that case, is being presented as being a
resolution of that case, correct?

A. Thatisan additional deferral that was
not dealt with as part of the distribution rate case.

Q. Butinyour Application --

EXAMINER PIRIK: Mr. Blank, could you
pull your microphone alittle closer.
Thank you.

Q. Inyour Application though it's
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considered to be aresolution of that distribution
rate case, correct?

A. Wedtateit to be, yes.

Q. Now, regarding those two matters,
regarding the distribution matters that would be

taken up in the distribution rate case, if the rates

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file:/lIA|/FirstEnergyVol-V .txt (446 of 591) [10/23/2008 1:45:54 PM]



file:/lIA|/FirstEnergyVol-V .txt

10

11

12

13

14

15

16

17

18

19

224

turned out lower in a separately decided distribution
case, the ESP plan depicted on your Attachment 1
would be less favorable.

In other words, the comparison between
the ESP and the market option would be less favorable
than it isin your present attachment, correct?

THE WITNESS: Could | have that reread,
please, just the front end of it.

(Record read.)

A. If you were asking whether in an MRO
arrangement the Commission would decide the
distribution rate case to be less than $150 million
on an annualized basis, | would agree with your
assertion.

Q. That'svery close to what | was saying.
| just want to have a qualification to make sure you
are actually agreeing with my proposition.

If the Commission came up with something

less than a -- $150 million less than what was put
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into the plan by the company, which is both the line
on distribution rates and the $25 million. Inyour

answer | don't think you had included the $25

million.
A. | believe the $25 million additional
deferral is different and separate and apart from the

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file:/lIA|/FirstEnergyVol-V .txt (448 of 591) [10/23/2008 1:45:54 PM]



file:/lIA|/FirstEnergyVol-V .txt

10

11

12

13

14

15

16

17

18

19

225

150 million.
Q. Okay. But that's not the question.
If -- | am saying if the Commission in a separately
decided distribution case comes up with rates that
gives the company less revenue than the amounts shown
on the line that says distribution rates and plus the
amount shown for the CEI distribution deferral, okay,
the Commission gives the company |less than those
amounts of revenue, ESP is going to be less favorable
compared to your Attachment 1.
The only difference between that and what
you just said had to do with the CEI $25 million.
A. |1 think I'm confused asto how you are
combining these differently than I'm combining them.
What I'm hearing you say, Mr. Small, is
in the ESP the companies are permitted to recover the
$150 million on an annualized basis and the
additional CEl distribution deferral of $25 million.

And in the consultant market rate evaluation the
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20 distribution rates line would be something less than
21 the $150 million annualized.

22 And | think you are then asking if the

23 consultant market rate been -- put it the other way,
24 ESP would then be less favorable than what we have

25 shownitto be. | would agree with you in that
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situation.

Q. Okay. Now, I think we are going to need
both Attachment 1s. Y our rates -- please refer to
Attachment 1 and the portion labeled " Consultant
Market Rates."

Do you see that?

A. Yes.

Q. And you changed one of those numbersin
that box under Jones for 2010, correct?

A. Yes.

Q. And that had to do with Mr. Jones
testimony on the stand the other day?

A. Yes, itdid.

Q. Andthenyour -- the rates that you
actually show there were obtained by averaging the
rates calculated by Dr. Jones and Mr. Graves,
correct?

A. Yes, and deducting atransmission amount.

Q. But that isthe meaning -- I'm simply
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trying to get from the consultant market rates at the
top of the table to the assumptions for the
consultant market rates, and what you just did was
average, and I'm now on FirstEnergy 1-A.

Y ou averaged 81.69 and 83.45 for 2009 and

came up with the rate 82.57 which is under the
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1 consultant market rates, correct?
2 A. Yes.
3 Q. Now, the top box in both your Attachment

4 1 andyour Alternate Attachment 1 have a

5 parenthetical that says"less transmission," correct?
6 A. Yes.

7 Q. Andit'sinthat component, the less

8 transmission, that you made your changesto go to the
9 Alternate Attachment 1, correct?

10 A. | put the change into the ESP

11 calculation, not into the market rate calculation.

12 Q. | see. Butitwasat that transmission

13 component of the Jones and Graves number that
14 caused the change that you now show on Alternate
15 Attachment 1 asincremental transmission, correct?
16 A. That is-- that concept is the course of

17 thechange, yes.

18 Q. AndI'mfamiliar -- off the top of my

19 head I'm -- | think I'm familiar with the Kollen
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20 adjustment that has to do with line losses, correct?

21 A. | believeit'sdistribution line losses,
22 yes.

23 Q. Distribution line losses.

24 And here's part of my difficulty. I'm

25 lessfamiliar with the Schnitzer adjustments. Could
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you summarize or give the source of Mr. Schnitzer's
claimed adjustment to your numbers?

A. Only from histestimony, and | don't have
a specific reference to his testimony.

Q. That'sfine. Your understanding.

A. That's my understanding is he's
identified an area aso related to losses and whether
or not we've computed the correct amount of losses
in -- in the calculation.

Q. Andyou don't know what the source of
that correction is?

A. | couldfindit, but | don't haveit with
me.

MR. SMALL: Your Honor, could we take a
moment and let the witness |ook that over? It's
fairly important to my cross-examination and these
are the numbers that changed before, before | had a
chance to cross-examine Mr. Blank.

| have a -- some cross-examination but
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20 I'm not sure whether it's in the right area because |
21 don't know what it is that's been changed.

22 | think he could quickly look up

23 Mr. Schnitzer'stestimony and at least identify ina
24 summary fashion what the source of this changeis.

25 EXAMINER PIRIK: Why don't we -- we will
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take a break, aten-minute break at this point anyway
and have some time to look that up.

(Recess taken.)

EXAMINER PIRIK: We will go back on the
record.

Mr. Small.

MR. SMALL: Yes, your Honor. During the
short break |'ve had a chance to review
Mr. Schnitzer's testimony on the relevant portion,
and | hope | can cut thisalittle bit short.

Q. (By Mr. Small) Mr. Blank, you have had an
opportunity to examine Mr. Schnitzer's testimony; is
that correct?

A. Yes.

Q. And do you have that with you on the
stand?

A. Yes | do.

Q. AndI'mturning to page 18, and | don't

want to get too deeply into this because
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20 Mr. Schnitzer is going to take the stand, but | want
21 tomake surel understand your tables.

22 I'm looking on lines 17 and 18, on page

23 18 of Mr. Schnitzer's testimony, and the question
24 says, "How do we know that marginal transmission

25 losses and net congestion expense are included in the
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1 MRO estimates?

2 So my question for you is, is the nature

3 of the change that you showed in addition to the

4 portion for line losses, isit because Mr. Schnitzer

5 clams marginal transmission losses and are included
6 inthe MRO, therefore, to do an apples-to-apples

7 comparison it should also be put into ESP. |sthat

8 the essence of your change?

9 A. Without the reference of the

10 apples-to-apples comparison, we are using the values
11 that Mr. Schnitzer hasidentified for thisitem in

12 order to demonstrate the impact of his-- his

13 analysis on the outcome of the evaluation.

14 Q. Andasyou understand it, hisanaysis

15 wasthat certain amount -- certain amounts werein
16 the MRO, correct?

17 A. Yes, but that doesn't mean | agree with

18 hisevaluation.

19 Q. | understand that caveat, but for your
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20 evauation of hisclaims, | am not asking you to

21 agree with him, but for your evaluation of his

22 clams, he claims that there was something in the MRO
23 and so for -- to evaluate that claim you put adollar

24 vaueinto the ESP, add it back into ESP, correct?

25 A. Thatiscorrect.
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Q. Now, just to make sure we understand
incremental transmission, because that is aterm that
Mr. Schnitzer uses as well, but when you say -- on
your line for Alternate Attachment 1 when you say
incremental transmission and show numbers there, you
intend by that line and those numbers to represent
the lineloss criticism that Mr. Kollen has and both
of Mr. Schnitzer's adjustments, that's what you are
trying to evaluate in that line, correct?

A. | don't understand which both of
Mr. Schnitzer's adjustments you mean. Y ou mean --
Q. Back to page 18 of histestimony,
marginal transmission losses and net congestion
expenses aso included in the MRO estimates. | think
those are two things.
A. Yes. We haveincluded both of those
items and Mr. Kollen'sitem in the $1.87 per megawatt
hour.

Q. All right. Thank you. Now, in your
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testimony, page 18, you show atable which is market
rates from testimony of Dr. Jones and Mr. Graves,
correct?

A. Yes, with the note that's net of
transmission costs.

Q. Yes. But those are the same numbers that
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appeared in your Attachment 1, correct? Attachment 1
Consultant Market Rates at the top -- top of the
attachment?

A. Yes, with the additions or corrections
from the items from Exhibit 1B.

Q. Meaning that the table on page 18 of your
testimony, 2010 for Dr. Jones should be corrected to
87 -- 87.88, correct?

A. Yes. That would be the modification we

have there.

Q. Okay. Now, | don't want thisto be
confusing, so | am not going to make any reference to
the Kollen or Schnitzer adjustment.

| just want to know your original
analysis, and we don't have to deal with the Exhibit
1A for purposes of my questions.

Did you -- when you were backing out the
transmission from the Jones and Graves figure, did

you back out $7.50 megawatt hours shown on page 14 of
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20 Jones testimony?

21 A. | needto refer just aminute.

22 My understanding is we removed $7.50 from
23 Mr. Jones values, and we removed $7.64 from

24 Mr. Graves values and to which arisk premium was

25 added aswell. The valuesthat they used in their --
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in their work.
Q. Could you explain that last comment. Yes
you will recall both Mr. Jones and Mr. Graves had a
risk premium value in their market rates, and when
you remove the transmission dollar amount, you need
to remove the risk premium associated with that
transmission as well.
And, for example, as| understand it,
Mr. Jones had arisk premium -- excuse me, arisk
premium in 2009 as 17 percent, and as aresult, we
removed $7.50 and in addition 17 percent more than
that, so the total transmission component removed
including the risk premium was $87.08 and other
values for other years and other values for
Mr. Graves.
Q. Okay. That moved pretty fast but | think
| caught some of the more important points. Y ou
removed -- let'sjust talk about Dr. Graves numbers,

not Mr. -- Dr. Jones for the moment, not Mr. Graves.
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20 Y ou mentioned a 17 percent, did you use
21 theword "premium"?

22 A. Risk premium | believethey called it.
23 Q. Youmultiplied the $7.50 by 1.17,

24 correct?

25 A. Yes
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1 Q. Do you know what the numbers were for

2 2010, 20117

3 A. Yes. For 2010 therisk premium was

4 29 percent. So when you multiply 129 percent times
5 7.50, you get $9.68.

6 Similarly for 2011, the risk premium was

7 40 percent. So the multiplication would be

8 140 percent of $7.50 to get $10.50. And those were
9 thevaluesthat were removed from Mr. Jones numbers,
10 Q. Could you give me the figures that were

11 removed from Mr. Graves calculations?

12 A. Yes. They arethe-- they are the same

13 between the Cinergy calculation and the PIM West
14 calculation. You start at $7.64, and in each year

15 for each of those two cases the risk premium was
16 15.96 percent, so as you multiply the 15.96 percent
17 timesthe 7.64, you get a dollar amount to remove of
18 $88.06. And that's for each of the three years.

19 MR. SMALL: Thank you, Mr. Blank, that's
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20 al of my questions.

21 EXAMINER PIRIK: Mr. Dunn, do you have
22 any questions?

23 MR. DUNN: No questions, your Honor.

24 EXAMINER PIRIK: Mr. Sites, do you have

25 any questions?
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1 MR. SITES. No questions, your Honor.
2 EXAMINER PIRIK: Mr. Bell.
3 MR. BELL: I've consented to allow

4 Constellation and one other wanted to go in advance

5 of my cross.

6 EXAMINER PIRIK: Thank you.
7 Ms. Fonner.
8 MR. BELL: Tagalong here wants to follow

9 Constdlation.

10 MR. BOEHM: No, tagalong is going to go
11 first,

12 Do you want to go or not?

13 MS. FONNER: Sure.

14 ---

15 CROSS-EXAMINATION

16 By Ms. Fonner:
17 Q. Good afternoon, Mr. Blank.
18 A. Good afternoon.

19 Q. At page4 of your testimony, line 11, you
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21 and certain policiesin that code.

22 Do you see that?

23 A. Yes, | do.

24 Q. Andwould you agree that that section of

25 the Revised Code speaks about other policies for
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Ohio?

A. Theresalong list, not al of which are
consistent.

Q. And some of those include ensuring
diversity of electricity supply and suppliers?

A. Yes.

Q. Recognizing the continuing emergence of
competitive electricity markets through the
development and implementation of flexible regulatory
treatment?

A. Yes.

Q. Ensuring effective competition in the
provision of aretail electric service by avoiding
anticompetitive subsidies?

A. Yes. Flowing from a noncompetitive
retail electric service to a competitive retail
electric service.

Q. Andwould you agree that there are

benefits of retaill customer choice for the
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20 €lectricity industry in Ohio?

21 A. | need to answer that question in theory
22 andin practice.

23 Q. Okay. Wéll, would you agree that there
24 was abenefit of customer choicein the fact that it

25 lets customer shop for their electric generation
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supplier?
A. | haveto-- | have an"intheory andin
practice” response to that.

In theory | would agree that with more
suppliers you get a better price for the consumer.
However, our history, our practice has been over the
last several years --

Q. | am not asking about that --

MR. KORKOSZ: May the witness be

permitted to finish his answer?
EXAMINER PIRIK: Go ahead, Mr. Blank.
Could you pull the microphone closer.

A. Our practice or the practice we have had,
the history we have had over the last several years
Is that shopping has resulted in customers having to
pay an awful lot more money overall than the amount
of money they ever possibly would have saved by
shopping.

Q. Would you agree that retail competition
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20 gives customers the opportunity to choose a CRES
21 based on what isimportant to them, to that customer?

22 A. Yes.

23 MS. FONNER: If | may approach, your
24  Honor?
25 EXAMINER PIRIK: Yes.
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1 A. Ms. Fonner, hereis an extraone.
2 Q. I'msorry, | gave you two. Thank you.
3 EXAMINER PIRIK: Can | have another one
4 also?
5 MS. FONNER: And | would like this marked

6 foridentification. | confessthat | do not know

7 where Mr. Petricoff may have left off in the

8 numbering.

9 EXAMINER PIRIK: Isthisbeing put on the

10 Competitive Suppliers exhibits?

11 MS. FONNER: Yes, your Honor.

12 EXAMINER PIRIK: We are at Exhibit No. 6.
13 MR. KORKOSZ: 6, your Honor?

14 EXAMINER PIRIK: 6.

15 (EXHIBIT MARKED FOR IDENTIFICATION.)
16 Q. And, Mr. Blank, do you recognize what |

17 havegiven you as a screen print of what is taken
18 from the FirstEnergy website?

19 A. Ms. Fonner, one of the benefits of ageis
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20 you no longer see small print.

21 Q. That would be the benefit of the second
22 page.
23 A. | repeat my concern. Y ou don't know that

24 | ask my staff to make sure | get everything in size

25 12 font because | can't seethisvery well. If |
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squint well enough, | do see that there are
referencesto FirstEnergy at the bottom of the -- at
the bottom of the second page. And | will accept,
subject to check, that these are from our website.

Q. And from the second page at the bottom

right-hand corner you see the date of 10-16-2008,
Sir?

A. | seethat.

Q. And the language on this page does not
distinguish between atheoretical or practical
benefit from choice, doesit, sir?

A. Thelanguage on this page does not,
that's correct.

Q. Thank you.

Does FirstEnergy believe that the terms
and conditions of the ESP will ensure effective
retail competition?

A. Wédll, | believe that's one of the

conflicting points | was trying to point out of these

file/lIA|/FirstEnergyVol-V.txt (477 of 591) [10/23/2008 1:45:54 PM]



file:/lIA|/FirstEnergyVol-V .txt

20

21

22

23

24

25

various policy mattersin that if | turn to Section
4928.143, | believeit's (B)(2)(d), there's another
specific item relating to the potential in an

electric service or electric security -- electric --

an ESP where terms, conditions, or charges related to

the limitations on customer shopping for retail
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electric generation service with alist of items.

MS. FONNER: Y our Honor, I'm going to
have to ask that --

MR. KORKOSZ: May the witness --

MS. FONNER: -- Mr. Blank actually
responds to my question, which was not whether or not
this may be consistent with other policy objectives
of the Revised Code but rather what FirstEnergy
believesits ESP plan will do with respect to retail

competition.

It has nothing to do with policy
objectives that may be included in other parts of the
Revised Code.

EXAMINER PIRIK: | believe heistrying
to answer the question.

Y ou may continue, Mr. Blank. Do you need
to have your memory refreshed? Just the beginning of
your answer?

THE WITNESS.: If you could read the
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21 (Record read.)

22 THE WITNESS:. And then it goes on to say
23 would bethe affect of stabilizing or providing

24  certainty regarding retail electric service.

25 We are trying to make sure that we can --
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we can perform relative to that function as well as
going back to 4928.02 in item A to ensure
availability to consumers of adequate, reliable,
safe, nondiscriminatory. And reasonably priced
retail electric service.
We are looking at those items as -- as

very important items in our ESP. That doesn't say
that we don't have opportunities to shop. We
certainly do in the ESP but | would say that those --
those items have to be taken all together and you
can't have one item without considering the others.

Q. Soyou believe that customers will have a
meaningful opportunity to shop under the ESP; is that
your position?

A. | certainly believe there are
circumstances under which customers have avery
strong opportunity to shop, yes.

Q. But not all customers.

A. | believe some customers are benefited
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more than other customersin terms of their rate
relative to a market rate because of the gradualism
items we have in the tariff, so not all customersis
aresult of that.

Q. And arethere any specific rates, riders,

or terms and conditions of the ESP that you may --
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that you believe may be an impediment to customers
exercising retail choice?
A. | don't believe so.
Q. Now, on page 4, line 20 of your
testimony, you acknowledge that in order to adopt ESP
over MRO, the ESP must be more favorable in the
aggregate; isthat correct?
A. Yes, adthough therest of thelineis
important as well about as compared to the expected
results that would otherwise apply under a market
rate.
Q. Correct. And | think we've established,
but | want to be clear, that in providing that
comparison from a quantitative basis you've relied
exclusively on the testimony of Dr. Jones and
Mr. Graves, is that correct?
A. 1 will not agree with the word
"exclusively" because | have evaluated what

they've -- what they've done and | keep somewhat tabs
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on the electricity markets and | am aware of other
arrangements which would tend to confirm the numbers
which they have.

Q. You have not conducted your own
independent analysis, have you?

A. I'veconducted an analysisto the extent
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1 | believethereis confirming evidence for what they

2 arerasing.

3 Q. But the quantitative projections that you

4 make are a simple average between the numbers

5 provided by Dr. Jones and Mr. Graves, correct?

6 A. I'musing their numbers because what |'ve

7 looked at confirms what they have and I'm using an

8 average of their two approaches.

9 Q. Andjust to be clear, on the Attachment

10 A, the Alternative Attachment one that you had

11 previoudly distributed, with respect to the

12 incremental transmission line that's added.

13 A. Yes.

14 Q. Canyou explain for us what these values

15 represent in terms of the methodology? By that |

16 mean did you simply take numbers from Mr. Schnitzer
17 and Mr. Kallen's testimony and add them or how did
18 vyou arrive at the numbers that now appear on page 1?

19 A. Wedl,what | didisif | canrefer you to
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20 page 20 of Mr. Schnitzer's testimony, in the question
21 and answer question online2 and online 4, he

22 identifiesin that paragraph these estimated

23 approximately $80 million of annual total net losses
24 in congestion expense.

25 Based on Mr. Warvell's Schedule K and, in
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fact, we have gone back to the Schedule K and we've
taken the numbers from Schedule K, which are
$89 million for net losses, negative 5 million for
congestion expenses, to determine arate for 2009 of
$1.47, to that would -- | believe we add 34 cents
that Mr. Kollen comes up with, although | am sure
there is some adjustment to that to get to the $1.87
which we have in the incremental transmission line.
That's per megawatt hour. Similar

numbers were used for 2010 and '11.

Q. Okay, so the same methodology was used
throughout.

A. That was the attempt.

Q. Turning now to some of the qualitative
factors that you mentioned in the ESP, Mr. Small
spoke with you -- I'm sorry, it'slike nailson a
chalkboard.

Mr. Small spoke with you about to a

certain extent, | just want to touch on them a bit
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21 it wasthe expectation that the companies would be

22 spending that amount.

23 Isthere adistinction in your mind,

24 Mr. Blank, between an expectation and a commitment by

25 the companies to spend that amount?
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A. Wdl, yes, | think thereis. The
commitment is an up-to commitment. The expectation
Iswhat we've done in the past with respect to this
language, which isto fulfill -- to fulfill the
commitment to the maximum.

Q. I'msorry, | didn't quite understand the
last part of what you said, "to fulfill the
commitment to the maximum."

A. Up to -- to the number identified in the
up-to calculation, so in this case it would be spend
at alevel of $5 million ayear for each of these
items.

Q. Butthereisapossibility that, in fact,
you could be spending less than $5 million per year,
for example, for the energy efficiency and demand
response, just as an example?

A. By upto thereisaways apossbility
but when | -- when | talked to Mr. Alexander about

his up-to language, he said, no, we are going to
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21 going to spend at the maximum level.

22 Q. And ultimately it will be management's

23 decision in terms of how much of that money is spent,
24 correct?

25 A. That'scorrect. But | was reporting to
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you what | have learned when | asked what "up to"
meant.

Q. Andit will be management's --
management's decision in terms of how to spend that
money, however much it is?

A. | believeinitemsNos. 2 and 3 on page
9, yes, that is up to management's discretion, but in
item 1 we have agreed to participate in the
collaborative process relating to that amount.

Q. Thank you for that clarity. Which there
IS no such collaborative process with respect to
items 2 and 3.

A. That's correct.

Q. And program costs may be different from
year to year; would you agree with that?

A. | don't know what you mean by "program
costs."

Q. Widll, for energy efficiency and

demand-side management activities, it would take some
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20 planning to get those particular programs off the
21 ground?

22 A. Yes

23 Q. And at this point thereis no

24 identification of programs, correct?

25 A. Let mesay it thisway, thelonger I'm
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1 ditting here, the longer it's going to take to get

2 the programs done.

3 Q. Isthat ano, you don't have any programs
4  established?
5 A. Weareworking on the programs. Thereis

6 nothing -- thereis no document called "hereisthe
7 program.”

8 Q. And there are no technical requirements

9 atthispoint?

10 A. | think there are technical requirements.
11 Q. You had indicated in your deposition that
12 nothing has been done for the energy efficiency and
13 demand response beyond the conceptual level; isn't
14 that true?

15 A. By technical requirements, | was meaning
16 thereferencesin the statute about the percentages
17 which need to be achieved.

18 Q. Butintermsof how you get that, the

19 actual technology behind that, that has not been
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21 A. Weare still studying what technology

22 arrangements are appropriate to use to minimize the
23 cost to customers to achieve the requirements.

24 Q. Now, turning to page 10, you list on one

25 of the bullets beginning at line 15 as customers

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file:/lIA|/FirstEnergyVol-V.txt (494 of 591) [10/23/2008 1:45:54 PM]



file:/lIA|/FirstEnergyVol-V .txt

10

11

12

13

14

15

16

17

18

19

248

having a green option, for example.
Do you see that?

A. Yes.

Q. And examples are available in the
marketplace currently from competitive suppliers as
well?

A. Yes. But this-- this program which we
have which is existing today is an easy way for
customers to get these at avery low cost and a

competitively low cost, actually.

Q. Soit'snot anew benefit of the ESP
plan?

A. It'sabenefit that ends at the end of
this year, and we would be restarted under the ESP
plan.

Q. And with respect to capital investment,
the billion dollars that you are talking about on
page 11, line 10, just for clarification, isthe

inclusion of that here to suggest that without the
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20 ESP, FirstEnergy would not make that capital

21 investment?

22 A. Theintention hereisto make a

23 commitment over the next five yearsto the level of
24 expenditure which commitment does not otherwise

25 exist. That doesn't say what we were going to spend
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because we don't -- we don't necessarily know what we
are going to spend.

Mr. Schneider said he has budgets but the
commitment isto, in fact, to make sure there is this
level of capital over this period of time regardiess
of what happens.

Q. And with respect to the Smart Grid study
at page 12, again, without the ESP are you suggesting
that FirstEnergy would not conduct such a study?

A. Didyou mean page 12?

Q. No, page 11, line 12.

A. Thank you.

Well, Mr. Schneider would have to know
the details about that one.

Q. Turning now to page 26, lines 9 through
12, | want to find out what that language means.
Are you suggesting that if the
Commission, for example, rejected the companies

rider MDS, that FE would withdraw its ESP plan?
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20 A. I'msuggesting that that isavery high

21 likelihood, yes.

22 Q. Would that be the case with rider SBC?

23 A. | haven't asked that question of anyone

24 who might be responsible for making that decision so

25 | don't know the answer.
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Q. With respect to the rider collecting --
I'm sorry, let me rephrase.
With respect to the generation-rel ated
uncollectibles rider would that hold true?
A. Widl, | think you are asking me to make
sel ective changes without knowing what the totality
of what the suggestion would be.
If the Commission were to say we will
accept ESP but only if you do X, Y, and Z, obviously
the management has to know the totality of X, Y, and
Z before it can make a decision.
| think that anything which is service
over all economics of the plan is going to be very,
very problematic for the company to accept.
Q. And that would be true for the proposal
for the generation deferrals as well.
A. That's part of the whole package that you
would have to consider.

MS. FONNER: Okay. Thank you, | have
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20 nothing further.

21 EXAMINER PIRIK: Mr. Boehm.
22 MR. BOEHM: Yes, thank you.
23 ---

24

25
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CROSS-EXAMINATION
By Mr. Boehm:

Q. Good afternoon, Mr. Blank.

A. Good afternoon.

Q. | have arelatively short number of
guestions but let me start off this way with this
overal question, Mr. Blank, would you regard the
companies ESP plan as aleast cost plan?

A. Least cost with respect to what?

Q. Theleast cost furnishing of power given
the fact that the power would be purchased at market
prices and, of course, that iswhat it is. Would you
regard the plan and other aspects of being the |east
cost?

A. | haven't thought about the plan relative
to least costs. | thought about the plan relative to
more favorable in the aggregate compared to the
expected results of a market rate option which isthe

standard.
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20 Q. Okay. Butisnot necessarily least cost?

21 A. | don't know that.

22 Q. Okay. Let'sputitthisway, asfar as

23 you know, when it was being designed, it wasn't being
24  designed with that in mind?

25 A. Theideaon the plan wasto follow the

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481

file:/lIA|/FirstEnergyVol-V.txt (502 of 591) [10/23/2008 1:45:54 PM]



file:/lIA|/FirstEnergyVol-V .txt

252

1 statute which -- and the standard in the statute
2 which | identified to you.
3 Q. Soisyour answer -- the answer,

4 Mr. Blank, isno, that wasn't one of your goalsto be

5 least cost?
6 A. | can't say that it was or that it
7 wasn't.

8 Q. Okay. Let'smoveon.

9 | want to take up some questions sort of

10 preliminarily, Mr. Blank, that | think were punted to
11 you by Mr. -- | am sure you expected these -- were
12 punted to you by Mr. Hussing and they were questions
13 that came from the Bench and they had to do with the
14 deltarevenue on the CEI contracts.

15 Were you in the room when that came up?

16 A. You aretalking about the questions |

17 believe this morning?

18 Q. Werethey thismorning? Y eah, they were

19 this morning, yeah.
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21 Q. Thisisall running together.
22 A. 1think so, but for clarity you better

23 restate the question.
24 Q. Thismorning, okay.

25 And maybe we can get into it and the
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guestions that | understood that were being addressed
to Mr. Hussing and to which he punted to you had to
do with whether or not there were delta revenue
recoveries associated with the CEl contracts | guess
back when they were made, how the RCP extensions of
those affected that and the companies desire to have
deltarevenues with the CEI contracts now.
Do you remember those?
A. | remember a much more precise set of
guestions than that, Mr. Boehm.
Q. Okay. Wéll, do you remember the general
subject matter was punted over to you?
A. Yes | do.
Q. Let mestart in with my own questions
then.
Isn't it true, Mr. Blank, there are quite
anumber of specia contracts that were entered into
by large industry with respect to, well, | guess

Toledo Edison, Ohio Edison, and CEIl over the years?
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20 A. Yes, but more with respect to Toledo

21 Edison, and then with respect to CEI, and much fewer
22 for Ohio Edison.

23 Q. Right. And these contracts had various

24 purposes, some of the purposes work as economic

25 development contracts to either -- to either lurein
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or retain businesses; isn't that true? That was one
of the purposes of some of the contracts?

A. Regarding the"lurein,” | can only think
of one.

Q. Okay.

A. Andthat'swhat is now the Lewis Research
Center or Glen Research Center in Cleveland which was
"lured in" in 1939 or 1940.

Q. Okay.

A. Soadthough | don't really remember that
one. But these are the stories I'm understood to
believe and the documents | have read which came
about because CEI was willing to offer interruptible
rates at that time and others were not.

Q. Okay. And so some of the -- then most of
the contracts -- let's put it thisway, rather than
luring peoplein, they were basically load-retention
contracts?

A. They have al sorts of purposes.
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20 Retention isone of them. Recognizing special

21 electrical consumption requirements of individual
22 customersisanother one.

23 Q. Yeah. Andin that respect there were

24 interruptible -- interruptible contracts and

25 provisions of various shapes and sizes; isn't that
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1 right?
2 A. Moreor less.
3 Q. Yeah, okay. And some of those contracts

4 were entered into prior to 1996, were they not?

5 A. Yes, they were.

6 Q. Okay. And some of the contracts were
7 entered into after 1996.

8 A. There might be avery small after 1996.
9 Q. Okay. And the significance of 1996 is
10 that that's the time that the last order came out in
11 ageneration rate case affecting CEI; isn't that

12 true?

13 A. Thelast overal rate case for CEl wasin
14  April of -- the order wasin April of 1996, |

15 believe.

16 Q. '6.

17 A. Butit wasn't limited to a generation

18 rate case.

19 Q. Okay, okay. But it did -- that was the
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last time your generation rates were set by arate

case; isn't that right, as opposed to RSP, ETP, et

cetera?
A. Wédll, it seemsto methat the ETP case
set the generation rates asaresidual in, | suppose,

the year 2000.
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[ —

Q. Okay. Agreed.

2 In any event, all of these contracts are

3 onfilewith the Commission, are they not?

4 A. That's my understanding, yes.

5 Q. Andal of them were approved by the

6 Commission.

7 A. All of the ones that had to be approved

8 by the Commission were approved by the Commission.
9 Q. Were approved by the Commission?

10 A. There are some so-called section 34

11 contracts with government agencies that did not have
12 to be approved and we did not seek approval.

13 Q. Okay. And with respect to the contracts

14 that were entered into prior to 1996, most if not al

15 of those contracts reflect in the Commission order

16 whether or not the Commission was allowing CEIl to
17 recover deltarevenue on those contracts; isn't that

18 true?

19 A. Toanswer that question very precisely, |
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20 would have to go back and reread all those orders, so

21 I'm going to have to answer on the witness stand

22 today from my memory, and my memory isthe Commission
23 in some cases approved the totality of the recovery

24 of the so-called deltarevenue, and in other cases it

25 approved part of the recovery of the deltarevenue.
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Q. Andyou don't recall any of the cases not
approving any deltarevenue?

A. Not for contracts prior to the 19 --
those contracts which were entered into in 1996.

Q. Okay.

A. Or changesto contracts entered into in
1996 or later.

Q. Soand we can all look this up and brief
it as we seefit, but at least in some of the
contracts in your testimony only 50 percent of the
deltarevenue -- the delta revenue was allowed to be
recovered by the Commission; isn't that true?

A. Youknow, Mr. Boehm, | did review the
two -- the 1996 arrangements and that's kind of a
strange situation, and so your question isreally not
particularly capable of ayesor no answer.

In that situation the -- there was a

stipulation which settled the whole process and, of

course, in that year CEl and for that matter Toledo
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21 requirements than it could have shown -- pardon me, a
22 lower amount of revenue than the revenue requirements
23 did show.

24 So it'sdifficult to really state what's

25 in and what's out of the rates as a result of that.
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1 Thestipulation was, in fact, approved by the

2 Commission but not by al parties, so the Commission
3 went through an exercise to determine whether the
4 dtipulation was appropriate.

5 And it did so by evaluating all the

6 variousitems up to evaluating in arate case, and |

7 do believe that deltarevenue ideawasincluded in

8 that, and | don't recall, unfortunately, what that

9 detarevenue piece was.

10 | apologize for the long answer, but | am
11 not sure that your question isreally susceptible to
12 an answer.

13 Q. Isn'tit true that the Commission

14 decisionsin anumber of those contracts says

15 specifically that the company will get 50 percent of
16 the deltarevenue but that's all?

17 A. 1 would haveto look at them again. | do
18 not remember.

19 Q. Okay. Let'sgo on to the contracts after

file:/lIA|/FirstEnergyVol-V.txt (515 of 591) [10/23/2008 1:45:54 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 1996.

21 Isn't it true that with respect to the

22 contracts after 1996, the company got no delta

23 revenue becauseit didn't have any rate case in which
24 it could spread that delta revenue or recover it?

25 A. | would agree that since rates haven't
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1 been determined since 1996 with the exception of the
2 reductionsin -- in the ETP cases, the voluntary

3 reductions associated with the mergers and the

4 subsequent cost base increases for fuel and

5 transmission, that if there were a delta revenue

6 associated with the contract, there's been no

7 opportunity to seek recovery of that since that

8 point.

9 Q. And so presumably the company asked

10 for -- asked for approval of that contract knowing
11 that it wouldn't get any deltarevenue.

12 A. | disagree.

13 Q. Tel mewhy the company might expect that
14 it would get delta revenue from those contracts.

15 A. Wédll, at the time that the contracts were

16 entered inthe last round of contracts of any

17 substantive -- substance magnitude was in 1996, and
18 in 1996, we were very much into the -- into the

19 revenue requirements traditional ratemaking approach

file/lIA|/FirstEnergyVol-V.txt (517 of 591) [10/23/2008 1:45:54 PM]



file:/lIA|/FirstEnergyVol-V .txt

20 that preceded Senate Bill 3 in ratemaking.

21 And the whole concept there was we can
22 wait afew yearsuntil we get to the next -- the next
23 rate case and we'll seek the deltarevenue at that
24 pointintime.

25 We believe that entering into these
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contracts isto the benefit of the totality of the
service territory and, yes, we can take a short-term
hit on it for abrief period of time, given that
there are potentia profits out of the generating
business, but all that changed.

Q. Inany event -- in any event, Mr. Blank,
in -- about what, 2003, RSP cases came along, didn't
they?

A. | think they werefiled at the end of '3
or beginning of '4, yes.

Q. And as part of the stipulation in the RSP
cases, al of those contracts were extended past
their original date, were they not?

A. Yes, they were.

Q. Okay. And that was part of acomplex,
multifaceted agreement among the parties to settle
the case; isn't that right?

A. Yes, the contracts were extended in

genera to the end of the RTC collection period.
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20 Q. Right, right. And did -- did FirstEnergy

21 seek or did it obtain delta revenue recovery from

22 those contracts at that point in time?

23 A. The settlement arrangements that were --

24 the company proffered and as modified were agreed to

25 by the Commission contained economic arrangements
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which was sufficient to compensate the company for
the totality of the electric service, including the
continued application of the -- these contracts of
which you speak.

Q. Therewas nothing in any of those
agreements that provided that CEI got deltarevenue
with respect to either the C -- or CEI contracts or
any of the other contracts?

A. My recollection and, of course, we can

al check the docket, is that the stipulations and

the opinions adopting the stipulations are completely
silent about the recovery or nonrecovery of delta
revenue.

Q. Oh, | agree with you there.

Now, subsequently, those contracts were
extended when -- when the companies filed the RCP
case, right?

A. The contracts were extended but with the

same type of answers that we have already had
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20 relativeto the RSP.

21 Q. And the CEI contracts were extended to
22 20107
23 A. CEl contracts were extended until the end

24 of 2010, which was, again, to the end of the RTC

25 charges.
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1 Q. Sothey were all extended to 2010 and
2 none of the agreements that had anything to do with

3 extending them mentioned delta revenue; is that

4 correct?

5 A. That's correct.

6 Q. Okay.

7 A. Either the recovery nor the nonrecovery.
8 Q. Andwhy isit now that FirstEnergy

9 believesthat it should get delta revenue on those

10 CEl contracts?

11 A. Wedl, itis pretty straightforward,

12 Mr. Boehm. Thelaw changed and in particular the law
13 allows precisely for the recovery of those contracts

14 inour opinion. And I will refer you to Section

15 4905.31, paragraph E.

16 Q. Andwhat doesthat say, Mr. Blank?

17 A. Whereit saysin the newly added language

18 tothat -- to that section, in the case of a schedule

19 or arrangement concerning a public utility electric
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light company, such other financial device may
include a device to recover costsincurred in
conjunction with an economic development and job
retention program of the utility within its within

its certified territory including recovery of revenue

foregone as aresult of any such program.”
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Q. Andyou think that appliesto contracts
that were entered into prior to -- or around 1996.
A. It saysin conjunction with any economic
development and job retention program of the utility
within a certified territory, so | think the answer
ISyes.
Q. How far do you think then FirstEnergy
could go back and get delta revenue on the contracts?
A. | don't think we have to face that issue
because | don't think we have a specified number of
contracts that we know about at this point which are
al extended, as you said, under the rate certainty
plan.

Q. All right. But you believe it goes back
at least to 19967

A. Asl sad, | don't think we have to reach
that question, so | don't think | need to opine on
that. | think it'sirrelevant.

Q. Andyou don't think that in any of the
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extensions of those contracts the Commission's
original order in approving those contracts
concerning the receipt or nonreceipt of delta
revenuesis relevant?

A. | amreading the law asit says right now

that says we can include a device to recover costsin
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conjunction with such -- these such programs, and
that | think that supercedes anything that happened.
Q. Okay, we will agree to argue that.
With respect to your testimony then,
Mr. Blank, and particularly with respect to the MDS
rider, the MDSrrider is, as | understand, the $10
rider on shoppers in the ESP plan that would be
assessed whether or not there were -- well, even if
they went shopping and that rider purposeisto
protect the company against the risk that exactly
that, the people will go shopping; isn't that right?
A. We state in the page on page 14,
paragraph H, "this change is designed to compensate
costs and risks associated with committing to obtain
adequate generation resources to supply the entire
retail load of customersin their service
territories. Recognition of the risks and costs of
customers switching to retail generation service

provided by alternative generation suppliers at any
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time and in any amounts consistent with the terms of
any existing ESP or applicable Commission rules."
| believe that is the purpose.
Q. Andif the customer or group of customers
agreed in advance they wouldn't switch, that they

would stay with the company for three years, what
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1 would therisk be then that would be protected by

2 that $107?

3 A. We are offering the plan to the totality

4 of the customer base and it's been offered since end
5 of July and we're -- we're dealing with the costs and
6 risk since that point.

7 Q. Andif agroup of customers agreed that

8 they would relieve you of those risks, you would want
9 to get paid for them anyway?
10 A. No. Mr. Boehm, just because a customer
11 saysthey arerelieving us of arisk doesn't mean
12 that location is actually relieving us of any risk.
13 For example, | can think of customers
14 that move businesses that are bought by other
15 businesses who -- which are going to clam | had
16 nothing to do with the people -- with whatever
17 agreements the peoplein it before me made, wanted,
18 we are going to have to supply those customers.

19 Q. Andyou have this staff of fine attorneys
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20 here and you know think could draft around that?
21 A. 1 think the equally fine attorneys on the
22 other side are going to find ways to get around that
23 language.

24 Q. Soyou don't think that there could be

25 drafted a-- asolid enforceable agreement by
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customers that says when we are leaving, we are
leaving. We won't be back for three years. And if
we do come back in three years, we'll pay whatever
the incremental costs are of your serving us.

Y ou don't think that -- that your legal
department could come up with an enforcement
agreement like that?

A. | believethere would be great difficulty
in that being enforced in the ultimate extreme.
Q. The ultimate extreme would be?
A. | think that clever attorneys can figure
out ways to weasel out of these types of contracts.
Q. Mr. Blank, isthat kind of true of all
your contracts? | mean, | am sure your company is
built on a mountain of contracts and who decides
which ones the clever attorneys can weasel out and
which ones they can't?
A. I'll agreethat the company isbuilt on a

mountain of contracts, but | think I'm going to stop
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there.
Q. Okay. The ESP as constructed assumes
that all of the risks that we were -- alot of the

risks we are talking about, including this POLR risk
of people who go shopping, al of those risks are

embedded in the wholesale price of power that will be
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charged by the supplier; isn't that right?

A. By the"supplier" you mean?

Q. Presumably FES, athough thereisn't a
contract, and presumably -- well, let me ask you, has
anybody chosen FES yet to be your supplier?

A. My understanding from the management is
that FES has agreed to serve the electric service
required under the ESP, under the terms of this ESP.

There is nothing, a written document
memorializing all the terms and conditions associated
with that yet, but there is an agreement to the terms
of the ESP.

Q. And presumably there was some clever
attorneys that could weasel out of it anyway, right?
Huh?

In any event, the way thisis set up, FES
IS -- will assume load-shaping risks, load-shaping
costs?

A. That's my understanding.
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20 Q. Okay. They will assume the customer
21 shopping risk, right?

22 A. Subject to theterms of the ESPinits
23 entirety.

24 Q. Okay. Essentially you are buying retail

25 generation service from your supplier, right?
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A. And the commitment they are going to
continue to do that for the three-year period until
if the Commission decides otherwise at the end of --
for 2011.
Q. Isthat the only way it could be done?
Have you explored alternative ways?
A. | didn't think there was a necessity to.
We were trying to design, as | said, a program which
would be more favorable in the aggregate than MRO.
Q. And not necessarily the |east cost?
A. Theleast cost was -- was or was not part
of the consideration. | don't know that.
Q. Okay. Soyou didn't consider how it
would work if, for instance, FirstEnergy or whoever
the supplier was just supplied 100 percent |oad
factor wholesale blocks of power and then maybe you
could get some short-term power from somebody else
and essentially have the load shaping and the POLR

risks, et cetera, in the hands of the regulated
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20 tilities.

21 A. Wiédll, in order to do that, as you speak,
22 that establishes a brand new department of -- of
23 people who are expert in how to deal with all the
24 things of which you spoke.

25 That's not something which you want meto
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do and you may not want yourself to do. You actually
want people who know how to run that businessto do
it.
And the management didn't think it was
worth while to set up that huge cost structure for
what could be abrief period of time.
Q. And all the people that used to do this
for FirstEnergy, are they with FES now? Isthat it?
A. FESor elsewhere, they may not work for
our company any longer.
Q. Could they happen to be with the service
company, some of them?
A. | believethere are one or two or three
or four individuals who had some role in procurement
arrangements who used to work at FES who now work at
the service company, but you are asking them to do
something different than their present job and they
would have to regain all the expertise presumably

they lost with time.
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Q. Inany event, one consequence of setting
up an arrangement just as | described and as has been
described in the testimony of Mr. Baron and | think
Mr. Kollen, one consequence is the magnitude of the
premium for these various risks and the costs for

load shaping, et cetera, those would all be
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1 jurisdictional to the Ohio Public Utilities

2 Commission, would they not?

3 A. | amnot sure quite what you meant by
4 that.
5 Q. Widl, let'slook at acontrast. If, in

6 fact, FirstEnergy entered into a contract with

7 FirstEnergy Services, asyou describe in your plan,
8 therisks, et cetera, and the costs that you call

9 retall costs, | suppose, those are embedded in a

10 wholesalerate, are they not?

11 THE WITNESS: Could | have that reread,
12 please.

13 (Record read.)

14 A. What type of acontract are you talking

15 about EDUs entering into with FES?

16 Q. Exactly the one you are proposing in this
1/ case

18 A. TheESP.

19 Q. Yes
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A. The contract will embody the risk which
we've identified and provided compensation for in
the -- in the ESP.

Q. Theratethat you pay to FirstEnergy
services will be -- for example, will include the $10

risk premium that you want against shopping; am |
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right?

A. Yes gir.

Q. Okay. Load shaping costs, et cetera,
right?

A. Theratesthey will pay will be the rates
that are identified in the ES -- in the ESP.

Q. Right. Thosewill be -- in the wholesale
rates, right?

A. Thoseriskswould be in the wholesale
rate -- would be in the wholesale rates, yes.

Q. Wadll, let me give you an example,
Mr. Blank, what | am talking about.

If, in fact, this contract was approved

and a subsequent Commission -- Public Utilities
Commission next year decided that those shopping
risks had gone away, could it -- could it take the
$10 amegawatt risk hour premium embedded in that
wholesale rate, could it lower it?

A. | believeif asubsequent Commission
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20 would change the terms of an approved ESP, that gives
21 the company to withdraw from ESP remaining and go
22 immediately to market.

23 Q. Widl, infact, it would be a

24 FERC-approved rate, wouldn't it, and the Commission

25 wouldn't have any jurisdiction to do that?
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[ —

A. Maybe | misunderstood your first
2 question. Could I go back to the first question?
3 Q. | am not sure which one was the first.

4 Thefirst one was along time ago.

5 A. You'reright. The penultimate question.
6 Q. Penultimate.

7 A. The second question.

8 MR. BOEHM: Y our Honor, can | ask the

9 last two questions be read? | think they are

10 relatively short.

11 EXAMINER PIRIK: Can you find those,
12 Karen.

13 (Record read.)

14 A. | misanswered the question. You are

15 correct, | was answering the question asif the

16 Commission would change the penny per kilowatt hour
17 MDS charge --

18 Q. Okay.

19 A. --onaretal basis, and you were
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20 referring to the FERC contract.

21 This Commission doesn't have jurisdiction

22 to change the FERC contract.

23 Q. Right. And so -- and so if, in fact, the

24  contract was approved as the company proposed, then

25 presumably the wholesale power contract would also be
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taken to FERC.
And let's assume that's approved, all of
thisis out of the hands of the Public Utilities
Commission now, right, it's all part of the
FERC-approved contract?
A. The arrangements between the utilities
and FES are out of the hands of the Public Utilities
Commission, yes.
Q. Andinthealternative that | proposed
where the company would buy awholesale block of
power and the company would do the load shaping and
the company would assess whatever risk premiums it
thought it could justify, et cetera, then it would be
in the hands of the PUCO, wouldn't it?
A. Any wholesale contract would not bein
the hands of the PUCO.
Q. No. Thewholesale contract --
A. Thewhole process you are speaking about

adds to the capital requirements of the company
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20 enormoudly and that's another reason why it would be
21 very, very difficult to do what you are suggesting.

22 Q. Wadll, that wasn't part of the question,

23 Mr. Blank. The question had to do with the

24 jurisdiction of the various bodies, okay?

25 And the fact is when the companies
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1 constructed thisthing, alot of the costs associated

2 with that power are not in the jurisdiction of the

3 PUCO any more, they are in the jurisdiction of FERC,
4 and inthe proposal that Mr. Baron and Mr. Kollen put
5 down that I've been outlining, those costs would

6 still be under the jurisdiction of the PUCO; isn't

7 that true?

8 A. If that were -- if that were the plan, |

9 don't know where the jurisdiction would lie. That

10 isn't the plan.

11 Q. Okay.

12 A. And that isn't the plan the companies

13 would accept.

14 Q. Youwouldn't accept that?

15 A. That's correct.

16 Q. Andyou didn't consider that?

17 A. | believeit was considered, but it's not

18 going to be accepted.

19 MR. BOEHM: No further questions, your
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20 Honor. Thank you.

21 Thank you, Mr. Blank.

22 EXAMINER PIRIK: Mr. Bell.
23 MR. BELL: Thank you.

24 ---

25
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CROSS-EXAMINATION
By Mr. Béell:

Q. [I'll start off with my last question
first, Mr. Blank.

On page 1, line 11, you indicate you've
been with FirstEnergy and its predecessors for almost
40 years, correct?

A. Yes, sir.

Q. Why aren't you entitled to the title of
senior vice president then in line 4 as opposed to
just vice president?

A. | think that question is better directed
to somebody else.

Q. Mr. Alexander.

A. Therewould be a number of people. | am
surethereisalong list of reasons why that's not
appropriate.

Q. Isit not correct, Mr. Blank, that you

are the only FirstEnergy witness tendered in this
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proceeding that takes responsibility for the entirety
of the plan as outlined in the Application?

A. | believethat's true.

Q. Andisit not correct, Mr. Blank, that
you were responsible for identifying the revenue

requirement requested of this Commission in the ESP?
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A. Didyou mean for the distribution case,
Mr. Bell?
Q. I'mtalking about the ESP. With respect
to the ESP and the revenue consequences embodied
within that plan you are responsible.
A. | think that's a different question than
the one you asked first.
Q. Answer the last question then.
A. Because I'm having trouble with the idea
of revenue requirements with respect to ESP.

Q. Widl, that'sadip --

A. Okay.

Q. -- going back to cost of service and
authorized revenues. With respect to the revenue
entitlement that the company seeksviait's ESP, you
are the only witness tendered by FirstEnergy in this
proceeding to justify on the basis of whatever
rational e those revenue entitlements, are you not?

A. 1 won' agree to the word "entitlements."
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20 Q. Revenue construct?

21 A. Maybe just revenues, | would agree with
22 theword just "revenues' without the adjectives and
23 modifiers.

24 Q. That'sfine. | am not trying to be

25 tricky with words, Mr. Blank.
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Isit correct then that your focusis on
revenues?
A. My focusison demonstrating the
gualities of the ESP in comparison to an MRO.
Q. Including the revenues that the company
expects to receive under the ESP.
A. As--that's part of the process.
Q. lIsthere any other witnessin this case
that addresses the revenue entitlements of the
company?
MR. KORKOSZ: Objection.
Q. Or the revenue construct?
A. Lotsof the witnesses testify to
different parts of the revenues. | would agree that
I'm the one who attempted to put it all together into
demonstrating whether the ESP is favorable
compared -- in the aggregate compared to the MRO.
Q. Andwould you agree that with respect to

that construct from a strategic standpoint, the
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company has employed the concept of averaging and you
have employed the concept of averaging with respect
to your perceived revenues under the ESP?
A. Unlessif you have something specific you
are thinking about, | am not sure | can respond to

that question. | think about an average as a result
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1 of--
2 Q. Widll, | have got a number of things| can
3 referto. Let'stake your Alternate Attachment 1,

4 pagelof 4, your Blank Company Exhibit 1A.

5 Do you not, in fact -- | don't think |
6 needit.
7 EXAMINER PIRIK: | was going to say why

8 don't weturn it off.

9 Q. Inyour construct of revenues do you not,

10 infact, average the results derived by Drs. Jones

11 and Graves as respect their quantification of risk?

12 A. 1do-- 1 dothat averaging to do the

13 arithmetic and as| said, I've done my own evaluation
14 of whether those are appropriate values or not and

15 I've concluded that they are.

16 Q. Widll, for instance, in your averaging do

17 you not eliminate, for instance, the conflict that

18 exists between Jones and Graves as shown on Alternate

19 Attachment 1, page 1 of 4, wherein Dr. Jones and
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Dr. Graves have an estimated generation price
differential of 1.74 and that differential jumps --
that'sin 2009, jumpsto adifferential in 2011 of
$13. Isthat not reflected in your exhibit?

A. If you take the difference between

Dr. Jones values and Mr. Graves vaues, | would
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1 agreethose are the differences that you would come
2 up with, subject to -- subject to the arithmetic

3 check.

4 Q. Andwould you not also accept, subject to
5 check, that your averaging, Mr. Blank, in fact,

6 eliminates the differential in the movement of those
7 costsor risks over time, that isto say, Mr. Graves

8 assumesagreater risk in 2009 and that risk

9 decreasesin 2010, in 2011 compared to Dr. Jones
10 estimations for those over that three-year period?
11 They are diametrically opposed, are they not?

12 A. | don't believethey are diametrically

13 opposed.

14 Q. But they did go in different directions.

15 A. They are different sets of numbers, |

16 would agree with that.

17 Q. And your averaging eliminates all that

18 perceived confusion that might be generated from two

19 expertsgoing intwo different directions --
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20 A. No, | won't agree with that.

21 Q. --through your averaging.

22 Now, with respect to your exhibit

23 Alternate Attachment 1 or Attachment 1, would you
24  agree that with respect to the deferrals represented

25 thereon that your exhibit does not say or indicate
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how those deferrals will be recovered from whom, in
what amounts, and on what basisin any year of the
27-year deferral period shown thereon?

And by 27-year deferral period shown
thereon, I'm referencing the difference between 2008,
the current year, and the outlier year shown on the
far right column of 2035.

A. Mr. Béll, there were lots of questionsin
there.

Q. Do you want me to break them down?

A. 1 will domy best.
Q. Thank you.
A. Let'sstart with the so-called 27 years.

There is one small part of the deferral
process which the recovery of which is extended for
25 years.

That going to 2035, that being the CEI
distribution value that | spent time with Mr. Small

talking about. That'safairly small number, it's
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20 $1.7 million per year which | believe runs out for a
21 number more -- a number more years that really isn't

22 determinative very much in that arithmetic.

23 Q. Whilewe are onthat --
24 MR. KORKOSZ: Complete your point.
25 Q. All right, I can go back to it and give
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1 ussome more of your direct and | will pick up cross

2 whenyou're done.

3 EXAMINER PIRIK: Go ahead, Mr. Blank, and
4 finish your answer.

5 A. Thank you. Now | have to regain my train

6 of thought.

7 With regard to the CEI distribution

8 deferral and the rest of the deferrals, although | do

9 not specify on this page or on any of these four or

10 the other four pagesin Attachment 1 from whom those
11 deferrals arerecovered.

12 | do believe we have that identified in

13 therate design detail which wastestified to by

14 either Mr. Warvell or by Mr. Wagner or by

15 Mr. Hussing, | don't recall which witness sponsored

16 that particular -- those particular schedules.

17 Q. Areyou suggesting, Mr. Blank, that the

18 recovery of the deferralsin these out years, and |

19 amnot just referring to the components that you've
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20 referenced, I'm referring to the deferral recovery of
21 generation phase-in, the 10-year phase-in which
22 doesn't go out the full 27 years, let's focus on that
23 for amoment.

24 Does your Attachment 1 indicate the

25 impact and the outlier years beyond the three years
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shown what impact that will have upon customers of
each of the three companies?

A. Yes.

Q. Doesit show what the impact will be upon
each of the tariff rate schedules of each of the
three companies?

A. When | suggested in my year earlier
answer this doesn't identify what goes on in the
tariff rates schedules, that's identified | believe
the methodol ogy for recovering that in the rest --

other parts of this case.

Q. Themethodology. You don't have tariff
rate schedules for 2010 and 2011, do you, as part of
this case?

A. Wedo not have tariff rate schedules --
or we do, | think, for 2010 and '11 | believe.

Q. Areyou sure about that?

A. I'll haveto verify.

Q. Your statement that thisisa
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21 Public Utilities Commission is premised upon Senate
22 Bill -- your interpretation of Senate Bill 221, isit

23 not?

24 A. Wédl, | won't accept the

25 take-it-or-leave-it characterization because | don't
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know what's going to happen -- in alot of
circumstances --
Q. Isit your testimony then --
MR. KORKOSZ: Have you finished your
answer, Mr. Blank?
MR. BELL: I'm sorry, | thought he did.
A. And the ESP was developed in conformance
with Senate Bill 221.
Q. Haveyou finished now?
A. 1 would be happy to be finished now,
Mr. Bell.
Q. It'syour testimony, then, | takeit,
Mr. Blank, that you are not, in fact, saying thisis
atake-it-or-leave-it proposition asfar asthe
Commission -- that the Commission may indeed alter
the plan, but then the company reserves the right to
react one way or another to the modification for
changes in the proposed plan.

A. | don't want to giveamiss--
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20 misunderstanding, Mr. Bell.

21 First, | am not going to negotiate this
22 plan from the witness stand because | have no
23 authority to do such.

24 But | do recognize that the Commission

25 could say changethe X toaY and present an
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aternate plan to the company.

In that case the company is going to have
to think about what it's going to do and | don't know
the result of any particular items with respect --
with the exception of those which are going to the
heart of the economics of the plan.

Q. And| believe you reference that in
response to a question by counsel -- counsel for
Constellation, did you not, or perhapsit was

Mr. Boehm?

A. ItwasMs. Fonner.

Q. That the Commission may, indeed, choose
to alter or tweak some aspect of the plan but they
better not touch with the revenues because the
revenues have an economic consequence and if the
Commission touches the revenues, then in all
probability you'll withdraw the plan.

A. | didn't say the revenues, Mr. Bell. |

said the economics of the plan, and, again, | can't
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20 negotiate the plan from the witness stand and | am
21 not going to try to do that.

22 Q. Andyou hold no position with

23 FirstEnergy, the holding company; is that correct?
24 A. That's correct.

25 Q. Youreport to Mr. Clark, do you not?
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1 A. Thatiscorrect.

2 Q. Would you agree that Mr. Clark was

3 appointed executive vice president, strategic

4 planning and operations, for FirstEnergy, the holding
5 company, asreflected in FirstEnergy's news release
6 captured on the FirstEnergy Corp.'s website in a news
7 releaseissued February 19?

8 A. | understand that Mr. Clark'stitleis

9 executivevice president. | do not know which of

10 the-- which heis executive vice president. If you
11 arereading from acompany news release, | will

12 accept it. | don't know what you are reading from

13 though.

14 MR. BELL: May 1?

15 EXAMINER PIRIK: Yes.

16 Q. Andwould you agree, Mr. Blank, that as

17 referenced in that newdetter --
18 EXAMINER PIRIK: Could you show Mr. Blank

19 the document, Mr. Bell?
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20 MR. BELL: Pardon, | thought | showed it
21 to--
22 Q. Would you accept that is a FirstEnergy

23 newsrelease as| have identified it and as shown to
24 your counsel?

25 A. I'll accept thisisaFirstEnergy news
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1 release but I'm not going to understand who -- which
2 companies we are talking about here.

3 Q. Widl, it'sanewsrelease that was aso

4 captured in FirstEnergy's consolidated report to the
5 investment community, and by that I'm referencing
6 FirstEnergy, the holding company, not the service

7 company, not the generation company, not CEI, not
8 Toledo Edison, and not Ohio Edison.

9 EXAMINER PIRIK: Why don't we give him a
10 moment to look at it.

11 A. | don't believe, Mr. Bell, this document

12 identifies which corporate entity of FirstEnergy

13 Mr. Clark has become executive vice president of.

14 Q. Andyou don't know what your boss title
15 isthen?
16 A. Yes | do. Yes, | do, heisexecutive

17 vice president.
18 Q. Of what?

19 A. Strategic planning and operation.
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20 Q. For what corporation?

21 A. That'sthe part | don't know but | can

22 certainly find out, if that's important to you, and
23 we will report back.

24 Q. Would you agree this news release, and |

25 quote, indicates Mr. Clark, your boss' area of
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responsibility includes strategic planning, business
development, business performance, rates and
regulatory affairs, information technology, supply
chain, and security?

A. Yes gir.

Q. Do you know what is referenced by "supply
chain and security"?

A. Yes gir.

Q. Andwhat isthat?

A. Inthe old dayswhen you and | would have
started working we would have called it purchasing.

Q. Procurement?

A. Supply chain. Maybe you would have
called it procurement. | would have called it
purchasing.

And security iswhat it says, it's making
sure that the company, people, and facilities are
secure from whatever threats there might be.

Physical threatsin that case.
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Q. You highlight on page 2 of your testimony
beginning on line 12, your function in this case
stating "In particular, | address the Companies
proposed Electric Security Plan ("ESP" or "Plan") and
explain the advantages to customers under the

plan...." do you not?
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A. Yes gir.

Q. You are describing the advantages as
perceived by the company, are you not?

A. Yes, but | think that many people would
perceive them the same way that the company perceives
them.

Q. Such ascounsel sitting around this table
that's -- has been and will be cross-examining all
of --

A. | suspect that a number of counsel around
this table are going to see alot of advantagesin
this plan.

Q. Well wait for the briefs.

Now, with respect to your updated
exhibit, the Alternate, did the adjustment that you
made alter, in fact, both the net present value of
the consultant market rates, that is Jones and
Graves, aswell as the ESP net present value?

A. The ESP was an evaluation was adjusted
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for each of the three years of 2009, '10, and '11,
not thereafter. And the valuation for the consultant
market rates was evaluated or was sponsored for 2010
only.

Q. Would you agree that the change reflected

on this exhibit for the ESP was much greater than the
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1 change reflected in the consultant market rate, both?
2 A. Yes.

3 Q. And asdemonstrated at the bottom of your

4 Alternate Attachment, page 1 of 4, the adjustments

5 that you made reflect a change in the net present

6 vauenot only in 2010, but in 2009 and 2011, does it
7 not?

8 A. Yes. Let merespond it changesthe

9 present -- the nominal dollarsin those years which

10 each of which impacts the net present value number, |
11 think isamore accurate way to say it.

12 Q. Now, with respect to your earlier

13 discussion with Mr. Boehm, which | enjoyed immensely,
14 isit your position that you don't know who paid for
15 thecredits given to the CEl customers from the time
16 the ETP and SCP ratestook affect going forward?

17 A. | failed to understand that question,

18 Mr. Bdll, I'm sorry.

19 Q. Widll, you indicated that you were not --
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you didn't have arate case so you couldn't identify
whether specifically they were aline item recovered
inagiven rate case, and as aresult, | think you

debated with Mr. Boehm as to whether ratepayers were
paying them, i.e,. adeltarecovery or whether the

shareholders were absorbing those credit costs.
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A. By "credit costs' --

Q. The cost of those credits.

A. You mean the deltarevenues from the
so-called CEl contracts?

Q. Yes

A. You can't identify a particular source
but | think by the time you get to the RSP and the
RCP you can identify, and perhaps even for the
so-called ETP case in -- which took affect in 2001,
the totality of the economics were sufficient for the
company to believe that they were getting an adequate
revenue for the totality of the power supply being
provided to customers.

Q. Throughout that period did the company
have difficulty in securing capital either debt or
equity capital?

A. Which period are you talking about?

Q. I'mtalking about 1996 going forward to

today.
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A. | would suggest that the company has not
had problems securing capital and has recently been

successful in securing a new bond issue for | believe

Ohio Edison.
Q. Andasindicated by, | believe,
Mr. Alexander, the companies liquidity position is
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very good, isit not, today?

A. The companies liquidity positionisas
we stated in the press rel eases to which you are
referring or | believe you are referring.

Q. Yes, I'mreferring to your press releases
which says, relatively speaking, you have very little
debt renewals coming up in the next few years, do you
not?

A. | don't know the details of the financial
arrangements which were identified in the press
release. | do know in general what it said but |
don't know the details of it like | did when | was
treasurer of Centerior along time ago.

Q. Do you know what the affect of the
increased revenues that you are focusing in
supporting as part of this ESP will have upon the
earned return of FirstEnergy in 20097

A. Areyou referring to the utility

companies?
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20 Q. Yes--no, I'mreferring to FirstEnergy
21 asthe holding company.

22 A. | can answer that with respect to the

23 utilitiesbut | do not know the answer with respect
24 to the holding company.

25 Q. Areyou aware of other news releases
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issued by Tony Alexander relative to the expected
Increase in earnings of the company on a
going-forward basis?

A. | know we give what's called earnings
guidance from time to time.

Q. Infact --

A. | didn't think we went beyond the end of
2008 for guidance.

Q. Infact, Mr. Blank, wasn't the investment

community disappointed that the Board of Directors of

FirstEnergy holding company did not increase the
dividend after the last meeting of the Board of

Directors which increase was expected by the

investment community? Or don't you read any of the

investor relation press releases of the company?
MR. KORKOSZ: Objection. Callsfor
speculation. It's argumentative as well.
MR. BELL: | will rephrase the question.

Q. Areyou aware of recent press releases
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that the company has relative to its earnings
expectations?

A. | haven't seen apressrelease since |
have been down here, Mr. Bell. So | don't know which
one you might be referring to. And perhaps it would

be better for me to look at what you are referring to
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so | can agree or disagree with it.

Q. Now, as part of your responsibility in
supporting this overall plan, | take it you are also
responsible for mitigation efforts that the company
IS proposing; is that correct?

A. Which mitigation efforts are you speaking
about?

Q. Oh, let'stakethe GEN rate. Let'stake
the GEN rate.

EXAMINER PIRIK: Mr. Bell --

A. The generation rider.

EXAMINER PIRIK: -- before you start
going down adifferent line, how much longer do you
think you have on cross?

MR. BELL: I'll try to shorten it up.

EXAMINER PIRIK: No, I'm wondering how
long you have. | am not asking you to shorten it.

MR. BELL: | think | can get donein

another 15 minutes.
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20 EXAMINER PIRIK: Another 15 minutes.
21 Can we go off the record?

22 (Discussion off the record.)

23 EXAMINER PIRIK: We will go back on the

24 record and we will adjourn for this evening and

25 reconvene tomorrow morning.
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(The hearing adjourned at 5:59 p.m.)
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