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I. INTRODUCTION

On July 31, 2008 the Ohio Edison Company (“Ohio Edison™), Cleveland Electric
[Numinating Company (“CEI”) and the Toledo Edison Company (“Toledo Edison”)
(collectively referred to herein as “FirstEnergy” or “FE”) filed an application for
authority to establish a standard service offer (“Application™) pursuant to Ohio Revised
Code (“R.C.”) 4928.143 in the form of an electric security plan (“ESP”). As part of the
Application, FirstEnergy proposed a temporary electric security plan (“Short Term ESP”)
which, if approved, will be effective until FirstEnergy’s long term clectric security plan
(“Long Term ESP”) is approved by the Public Utilities Commission of Ohio

(“Commission™).

The Kroger Co. is one of the largest grocers in the United States. The Kroger Co.
has 15 facilities served by Ohio Edison that collectively consume over 40 million kWh
per vear, and 18 facilities served by Toledo Edison that collectively consume over 50
million kWh per year. The Kroger Co. does not have significant load in the service
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On September 16, 2008, the Commission granted The Kroger Co.’s Motion to
Intervene in the above captioned proceeding, and The Kroger Co. has been an active

participant in all relevant proceedings.
1I. SUMMARY

The Kroger Co. urges the Commission not to adopt FirstEnergy’s Short Term
ESP proposal. Ohio statute allows customers to be served under the existing rate plan if
an ESP is not approved by the December 31, 2008 statutory deadline. Therefore, there is
no need for the implementation of a Short Term ESP in the event the statutory deadline is
not met. A Short Term ESP will delay the implementation of a Long Term ESP, create
additional administrative expense and further confuse customers regarding the

implementation of new rates.

Further, FirstBnergy proposes a greater rate increase for customers in its Short
Term ESP than in its Long Term ESP. While The Kroger Co. does not support the
approval of any Short Term ESP, if the Commission should approve a Short Term ESP,
The Kroger Co. urges that at the very least the Commission approve a rate increase that is

lesser than or equal to the rate increase FirstEnergy will receive in a Long Term ESP.

Lastly, FirstEnergy proposes a similar rate design for both its Short Term ESP and
its Long Term ESP and therefore the Short Term ESP proposal has many of the same rate
design defects as the Long Term ESP proposal. If the Commission adopts FirstEnergy’s
Short Term ESP, the Commission should remedy the defects in the Short Term ESP that

also afflict FirstEnergy’s Long Term ESP proposal.



IIL._ARGUMENT

A. A Short Term ESP Should Not Be Adopted.
In its proposed Short Term ESP, FirstEnergy argues that the Commission should

approve a Short Term ESP for the following reasons:
¢ i will allow customers to obtain easly price certainty for January 1, 2009;

o It will give additional time for the Commission to consider the long term ESP

proposal;

e It will allow adequate time for a competitive bid process if the MRO is

selected for the standard service offer;

* It will give FirstEnergy adequate time to fully consider the Commission

ordered modifications to its Long Term ESP.

FirstEnergy Application pp. 35-36. While these may be worthy objectives, what
FirstEnergy fails to note is that all of these objectives can be achieved without the

imposition of a Short Term ESP.

R.C. 4928.141(A) states that beginning January 1, 2009, an electric utility shall
provide customers with “a standard service offer of all competitive retail electric services
necessary to maintain essential electric service to consumers, including a firm supply of

electric generation service.” However, the statute also states:

“the rate plan of an electric distribution utility shall continue for the
purpose of the utility's compliance with this division until a standard
service offer is first authorized . . . any rate plan that extends beyond
December 31, 2008, shall continue to be in effect for the subject electric
distribution utility for the duration of the plan's term.”




R.C. 4928.141(A) (emphasis added).

R.C. 4928.141(A) requires FirstEnergy’s customers to be served under the
current rate plan even if a Long Term ESP is not approved before December 31,
2008. Therefore, FirstEnergy’s stated concerns about not having adequate time to
consider a Long Term ESP proposal have no merit. Rather than implementing a
Short Term ESP, FirstEnergy can make prudent arrangements to provide
generation supply under its current rate plan and apply for deferred accounting

treatment if the Long Term ESP is not resolved by December 31, 2008,

Further, If a Short Term ESP is adopted, customers will actually have less
price certainty because customers’ rates will change twice instead of changing

just once if only a Long Term ESP is adopted.

Not only is the adoption of a Short Term ESP unnecessary, it is also
inefficient. Significant costs will be incurred to implement and administer an
additional rate plan that may only be in effect for a few months. This additional
expense will surely be passed on to customers. Also, the approval of a Short Term
ESP will require additional debate and consideration by the Commission and
parties to this proceeding. These additional proceedings will prolong the process
for approving a Long Term ESP. Imposition of a Short Term ESP will only
frustrate the goals of a just, orderly, expedient and cost effective Application

proceeding and therefore the Short Term ESP should not be adopted.



B. The Short Term ESP Rate Increase Should Not Exceed the Long Term

ESP Rate Increase.

As explained above, The Kroger Co. strongly recommends that the
Commission not approve FirstEnergy’s Short Term ESP proposal; however, if the
Commission were to approve a short term proposal, the rate increase in the Short
Term ESP should not exceed the rate increase FirstEnergy would receive in its

Long Term ESP.

In its Application, FirstEnergy proposes a base generation rate of 7.75
cents/kWh for its Short Term ESP. FirstEnergy Application p. 37. For the first
year of its Long Term ESP, FirstEnergy proposes a base generation rate of 7.5
cents/kWh. FirstEnergy Application p. 5. It is not clear to The Kroger Co., and
nothing in the Application explains why FirstEnergy is proposing to charge over
3% more for electricity consumed under the Short Term ESP. By granting a
greater rate increase in the Short Term ESP proposal, the Commission will give
FirstEnergy an incentive to delay the Long Term ESP resclution because

FirstEnergy will receive greater revenue under the Short Term ESP.

By opposing the Short Term ESP proposal, The Kroger Co. is not agreeing
that FirstEnergy’s proposed Long Term ESP base generation charge is reasonable.
The Krager Co. specifically reserves the right to challenge the reasonablencss of
the Long Term ESP base generation charges, and such challenges will be
addressed in its Initial Brief regarding the Long Term ESP. However, The Kroger

Co. simply notes that there is no reason that FirstEnergy’s base generation charge



in its Short Term ESP should be greater than the generation charge in its Long

Term ESP.

The Kroger Co. recommends that if the Commission were to approve
FirstEnergy’s Short Term ESP proposal, the base generation rate for the Short
Term ESP should be reduced, at the very least, to a rate lesser or equal to what the

Commission would grant in FirstEnergy’s Long Term ESP.

C. The Short Term ESP Should Not Contain the Same Rate Design Defects

as FirstEnergy’s Long Term ESP Proposal.

There are several deficiencies in FirstEnergy’s Long Term rate design
proposal. Because FirstEnergy’s Short Term ESP rate design proposes to adopt
much of the rate design proposed for the Long Term ESP, the proposed Short
Term ESP has the same rate design defects as the Long Term proposal. While
The Kroger Co. will address its concerns with FirstEnergy’s generation rate
design proposal in more detail in its initial brief regarding FirstEnergy’s Lang
Term ESP, The Kroger Co. urges the Commission not adopt these same defects in

FirstEnergy’s Short Term ESP.

FirstEnergy proposes a rate design in both its Short Term and Long Term ESPs
that would eliminate, without justification, any generation rate differentiation based on
load factor. As a result, FirstEnergy’s new generation rate design would cause very
substantial negative impacts on higher-load-factor, non-residential customers. figgins
Testimony pp. 9-11. This rate design is inequitable to high load factor customers and

should not be implemented in either FirstEnergy’s Short Term ESP or its Long Term

ESP.



Further, FirstEnergy proposes a non-bypassable Delivery Service Improvement
(“DSI*) rider which FirstEnergy claims it needs to help manage the increasing costs of
providing distribution service, However, the proposed rider has no connection with
recovery of actual costs but instead, appears to be little more than a gratuitous payment to
the utility for fulfilling its responsibilities to provide safe and reliable service. Higgins
Testimony pp.14-15. Even if FirstEnergy could legitimately claim some amount for a DSI
rider over the long-term, such a rider has no application to a Short Term ESP proposal.
Therefore, The Kroger Co. urges that the Commission not adopt the proposed DSI rider
for either the Short Term or Long Term ESP.

Finally, in the Short Term ESP, FirstEnergy’s proposes to defer 1 cent/kWh of the
generation rate charge for future recovery in the same manner as the proposed generation
rate deferrals in the Long Term ESP. A deferral of charges for future recovery in the
Short Term ESP would only exacerbate the effects of the already problematic deferrals
proposed on the Long Term ESP. While deferrals may be appropriate in certain rare
circumstances, wide spread practice of deferring current generation expense for later
recovery raises serious concerns with respect to inter-generational equity. Higgins
Testimony pp. 7-8. This is especially true when applied to a short term proposal.
Therefore, The Kroget Co. recommends if a Short Term ESP is adopted, no charges be

deferred for future recovery.

IV. Conclusion

The Kroger Co. notes that the problems with the Short Term ESP’s rates

and rate design would be of no concern if the Commission simply chose not to



adopt the Short Term ESP. Many of the issues The Kroger Co. mentions in this
brief as well other complex issues raised in this proceeding, require careful
consideration to come to a just and adequate outcome. By proposing a Short Term
ESP and requiring that a Commission make an expedited ruling by November 14,
2008, FirstEnergy puts the Commission and all of the parties to this proceeding in
the untenable position of resolving a complicated ESP proposal in an inadequate

period of time.

Further, it is not necessary for the Commission to be in the precarious
position of adopting an ESP in a rushed time frame. FirstEnergy’s current rate
plan will still remain in effect even if there is no resolution on the Long Term ESP
before the December 31, 2008 statutory deadline. Therefore, the Commission
should simply reject FirstEnergy’s Short Term ESP proposal and avoid all of the
problems that would arise from adopting and implementing a Short Term ESP in

an inadequate time frame.

If the Commission were to adopt & Short Term ESP, at the very least, the
base generation rate paid by customers should be lesser than or equal to the base
generation rate customers would pay in the Long Term ESP. Additionally, the
Commission should not adopt in the Short Term ESP the unfair and inequitable

rate design proposals FirstEnergy has made for its Long Term ESP.
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