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MOTION TO INTERVENE
BY

THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

On behalf of all the approximately 460,000 residential utility customers of Dayton

Power and Light Company, the Office of the Ohio Consumers’ Counsel (“OCC”), moves the

Public Utilities Commission of Ohio (“PUCO” or “Commission”) to grant QCC’s

intervention in these proceedings that will affect the rates that consumers pay for electricity

service. Pursuant to the requirements of SB 221,' Dayton Power and Light Company

(“DP&L”) filed for the approval of its proposed Electric Security Plan (“ESP” or “Plan”). If

! See R.C. Chapter 4911, R.C. 4903221 and Ohio Adm. Code 4901-1-11.
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approved, the Plan would result in a rate increase for its customers.”> OCC’s Motion should

be granted because OCC meets the legal standards for intervention, as explained in detail in

the attached Memorandum in Support.
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MEMORANDUM IN SUPPORT

L INTRODUCTION

On October 10, 2008, Dayton Power and Light Company filed its application
(“Application™) for the approval of its proposed Electric Security Plan, along with
applications in cases associated with the ESP. The approval of the Application would
allow DP&L to raise rates paid by DP&L’s approximately 4660,000 residential
customers. OCC is the state agency that represents Ohio’s residential utility customers.
The Commission should grant OCC’s Motion to Intervene in these proceedings so that
OCC can fully participate in the proceedings and protect the interests of DP&L’s

residential customers.



IL. INTERVENTION

Pursuant to R.C. Chapter 4911, the OCC moves to intervene under its legislative
authority to represent residential utility customers of Ohio. OCC meets the standards for
intervention found in Ohio’s statutes and the PUCO’s rules.

The interests of residential electric customers in areas served by DP&L are
“adversely affected” by these cases, pursuant to the intervention standard in R.C,
4903.221. R.C. 4903.221 provides, in part, that any person “who may be adversely
affected” by a PUCO proceeding is entitled to seek intervention in that proceeding. The
interests of Ohio’s residential consumers may be “adversely affected” by these
proceedings, especially if the customers are unrepresented in proceedings where DP&L 1s
seeking to increase rates paid by its customers. Thus, OCC satisfies the intervention
standard in R.C. 4903.221.

OCC also meets the criteria for intervention in R.C. 4903.221(B), which requires
the PUCQO, in ruling on motions to intervene, to consider the following:

(1)  The nature and extent of the prospective intervenor’s
interest;

(2)  The legal position advanced by the prospective intervenor
and its probable relation to the merits of the case;

(3)  Whether the intervention by the prospective intervenor will
unduly prolong or delay the proceeding; and

(4)  Whether the prospective intervenor will significantly
contribute to the full development and equitable resolution
of the factual issues.
First, the nature and extent of the OCC’s interest is to represent the residential

customers of DP&L regarding rates paid by residential customers, terms for service and

the service quality provided by DP&L, among other issues. This interest is different than



that of any other party and especially different than that of the utility whose advocacy
includes the financial interest of stockholders.

Second, OCC’s legal positions include, without limitation, that the rates paid by
residential customers should be reasonable and lawful, and the service provided for those
rates should be adequate and lawful. This legal position directly relates to the merits of -
the cases.

Third, OCC’s intervention will not unduly prolong or delay the proceedings, but
should provide insights that will expedite the PUCO’s eﬁective treatment of the cases.
OCC, with its longstanding expertise and experience in PUCO proceedings, will duly
allow for the efficient processing of the proceedings with consideration of the public
interest.

Fourth, OCC’s intervention will significantly contribute to the full development
and equitable resolution of the factual issues. These cases significantly relate to the
recent enactment of Sub. S.B. 221, about which OCC has extensive knowledge. OCC
will obtain and develop information that the PUCO should consider for equitably and
lawfully deciding the cases in the public interest.

OCC also satisfies the intervention criteria in the Ohio Administrative Code
(which are subordinate to the criteria that QCC satisfies in the Ohio Revised Code). To
intervene, a party should have a “real and substantial interest” according to Ohio Adm.
Code 4901-1-11(A)(2). As the residential utility consumer advocate for the State of
Ohio, OCC has a real and substantial interest in these proceedings where the outcome will

have an effect on the service rates paid by residential consumers.



In addition, OCC meets the criteria of Ohio Adm. Code 4901-1-11(B)(1)-(4).
These criteria mirror the statutory criteria in R.C. 4903.221(B) that OCC already has
addressed and that OCC satisfies.

Ohio Adm. Code 4901-1-11(B)X5) states that the Commission shall consider the
“extent to which the person’s interest is represented by existing parties.”” While OCC
does not concede the lawfulness of this criterion, OCC satisfies this criterion in that it
uniquely has been designated as the state representative of the interests of Ohio’s
residential utility consumers. That interest is different from, and not represented by, any
other entity in Ohio.

Moreover, the Supreme Court of Ohio confirmed OCC’s right to intervene in
PUCO proceedings, in ruling on an appeal in which QCC claimed the PUCO erred by
denying its intervention. The Court found that the PUCO abused its discretion in denying

OCC’s intervention and that OCC should have been granted intervention.?

III. CONCLUSION

OCC mects the critenia set forth in R.C. 4903.221, Ohio Adm. Code 4901-1-11,
and the precedent established by the Supreme Court of Ohio for intervention. On behalf
of all of DP&L’s residential consumers, the Commission should grant OCC’s Motion to

Intervene.

* Ohio Consumers’ Counsel v. Pub. Util. Comm., 111 Ohio St.3d 384, 2006-Chio-5853, 113-20 (2006).
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CERTIFICATE OF SERVICE

1 hereby certify that a copy of this Motion to Intervene was served on the persons

stated below via first class regular U.S. Mail, postage prepaid, this 27th day of October,

2008.

o

Jacqueline Lake Roberts,
Counsel of Record

SERVICE LIST

Duane Luckey

Attorney General’s Office

Public Utilities Commission of Ohio
108 E. Broad St., 9™ F1.

Columbus, OH 43215

Charles J. Faruki

Jeffrey S. Sharkey

Marc D. Amos

Faruka, Ireland & Cox P.L.L,
500 Courthouse Plaza, S.W.,
10 North Ludlow Street
Dayton, OH 45402

Attorneys for The Dayton Power and Light
Company

Samuel C. Randazzo

Lisa G. McAlister

Daniel J. Neilsen

Joseph M. Clark

McNees, Wallace & Nurick LLC
21 East State St., 17th Fl.
Columbus, OH 43215

Attorneys for Industrial Energy Users-Ohio

Judi L. Sobecki

The Dayton Power and Light Company

1065 Woodman Drive
Dayton, OH 45432

John W. Bentine

Matthew S. White

Mark 8. Yunick

Chester, Willcox & Saxby LLP
65 East State Street, Suite 1000
Columbus, OH 43215-4213

Attorneys for The Kroger Co.

Robert Ukeiley

Law Office of Robert Ukeiley
435R Chestnut St., Ste. 1
Berea, KY 40403

Attorney for The Sierra Club



Henry W. Eckhart
50 W. Broad St., #2117
Columbus, OH 43215

Attorney for The Sierra Club

cfaruki@ficlaw.com
jsharkey@ficlaw.com
mamos(@ficlaw.com
jclark@mwncmh.com
Imcalister@mwncmh.com
dneilsen@mwnemh.com
sam(@mwncmh.com

David F. Boehm, Esq.
Michael L. Kurtz, Bsq.
Bochm, Kurtz & Lowry

36 East Seventh St., Ste. 1510
Cincinnati, OH 45202

Attorneys for The Ohio Energy Group

judi.sobecki@dplinc.com
jbentinef@cwslaw.com
mwliite@cwslaw.com
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