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In the Matter of the Application of The Ohio )
Edison Company, The Cleveland Electric )
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(Case No. 08-935-EL-SS0
Establish a Standard Service Offer

Pursuant to R.C. § 4928.143 in the Form
of an Electric Security Plan

MOTION FOR LEAVE TO FILE OUT OF TIME AND MOTION TO INTERVENE OF
THE ASSOCIATION OF INDEPENDENT COLLEGES AND UNIVERSITIES OF OHIO

The Association of Independent Colleges And Universities of Ohio (“AICUO™) on behalf
of itself and its member institutions hereby move the Public Utility Commission of Ohio
(“Commission”) for leave to file out of time this motion to intervene as a full party of record in
the above captioned proceeding pursuant to Ohio Revised Code (“R.C.”) Section 4903.221 and
Ohio Administrative Code (“OAC”) Rule 4901-1-11. As set forth in the attached Memorandum
in Support, the AICUQ and its members have real and substantial interests in this proceeding
which cannot be adequately represented by parties currently intervening in this proceeding.
Additionally, the ATCUQ submits that the disposition of this proceeding will impair or impede
the ability of the AICUQ and its members to protect those interests. The AICUO further submits
that the legal positions and issues that it will advance are relevant to the merits of this proceeding
and, although it will accept the record in the proceeding as it stands, it intends to contribute in a
unigue manner to the full development and equitable resolution of the proceeding. The AICUQ
also submits that granting this Motion will not unduly delay the proceeding or unjustly prejudice

any existing party.
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For these reasons, as explained more fully herein, the AICUQ respectfully requests that

the Commission grant its motion for leave to file out of time and its motion to intervene in the

above captioned proceeding.
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Respectfully Submitte
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C. Todd Jones (0083418)
General Counsel, AICUQ
Christopher L. Miller (0063259)
Counsel of Record

Direct Dial: (614) 462-5033
E-mail: cmiller@szd.com
Gregory H. Dunn (0007353)
Direct Dial: (614) 462-2339
E-mail: gdunn{@szd.com

Andre T. Porter (0080072)
Direct Dial: (614) 462-1065
E-mail: aporter@szd.com
Schottenstein Zox & Dunn Co., LPA
250 West Streect

Columbus, Ohio 43215

(614) 462-2700 (Main Number)
(614) 222-4707 (Facsimile)

Attorneys For The AICUO
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MEMORANDUM IN SUPPORT OF THE ASSOCIATION OF INDEPENDENT
COLLEGES AND UNIVERSITIES OF OHIO MOTION FOR LEAVE TO FILE OUT OF
TIME AND MOTION TO INTERVENE

L PROCEDURAL BACKGROUND

On July 31, 2008, the above captioned proceeding was initiated by The Ohio Edison
Company, The Cleveland Electric Iluminating Company, and The Toledo Edison Company
(collectively “First Energy™). First Energy initiated this proceeding in order to obtain
Commission review and approval of its Standard Service Offer (“SSO™) to be completed via a
proposed Electric Security Plan (“ESP™) (08-935-EL-SSO).

By Entry dated August 5, 2008, the Commission established a procedural schedule for its
consideration of the ESP requiring that adversely impacted parties file motions to intervene by
September 4, 2008. By Entry dated September 5, 2008, the Commission set the evidentiary
hearing in this proceeding to be held at its Columbus, Chio, office beginning October 16, 2008.
Additionally, by Entry dated September 9, 2008, the Commission ordered that local public
hearings be held at locations around the state of Ohio. The Commission ordered that the local
public hearings be held so that customers of First Energy would have the opportunity to provide
testimony in the ESP proceeding.

On September 8, 2008, four (4) days after the Commission’s established deadline for
intervention motions, the Morgan Stanley Capital Group filed a motion to intervene in this
proceeding. Additionally, on September 9, 2008, the Commercial Group, representing Walmart,
BI's Wholesale Club, and Macy’s filed a motion for leave to file out of time and motion to

intervene in the above captioned proceeding.
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By Entry dated October 2, 2008, the Commission found that “in light of the fact that this
is the first time electric utilitics have filed applications for standard service offers under Am.
Sub.Senate Bill 221, these motions to intervene should be granted, notwithstanding the failure to
file the motions by the deadline for intervention.” The Commission ordered that “the motions to
intervene filed after the deadline for intervention be granted.” Morgan Stanley Capital Group
and the Commercial Group, including Walmart, BJ’'s Wholesale Club, and Macy’s have now
been admitted as full parties of record to this proceeding.

The AICUO only became aware of First Energy’s proposed ESP and the Commission’s
aggressive proceeding schedule as of the first week of October 2008. Had the AICUO known of
the proposed ESP and the procedural schedule, a motion to intervene would have been filed by
the stated deadline. First Energy’s proposed SSO presents novel concepts for the AICUQ and its
members and this is the first and only time that these entities will have the opportunity to ensure
that those interests are addressed. Consequently, the AICUQ and its members should have the
same opportunity as other intervenors having file after the stated deadline to participate in this

proceeding.

II.  BASIS FOR INTERVENTION
a. Standard of Review
R.C. section 4903.221 and OAC Rule 4901-1-11 set forth the standards pursuant to which
the AICUQ may intervene in the above-captioned Commission proceeding. R.C. sectian
4903.221 confers the statutory right to intervene in a Commission proceeding to any party “who
may be adversely affected by a proceeding.” Additionally, OAC Rule 4901-1-11 provides that:
Upon timely motion, any person shall be permitted to intervene
in a proceeding upon a showing that: . . .[t]he person has a real

and substantial interest in the proceeding, and the person is so
situated that the disposition of the proceeding may, as a practical
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matter, impair or impede his or her ability to protect that
interest, unless the person’s interest is adequately represented by
existing parties.

Upon filing a timely motion demonstrating a real and substantial interest and upon
demonstrating that the proceeding will impair or impede the ability to protect the interest, a party
is entitled to an Order granting its intervention request, In determining whether a party is
entitled fo intervene, the Commission shall consider:

(1) the nature and extent of the prospective intervenor’s interest;

(2) the legal position advanced by the prospective intervenor and

its probable relation to the merits of the case; (3) whether the

intervention by the prospective intervenor will unduly prolong

or delay the proceeding; (4) whether the prospective intervenor

will significantly contribute to full development and equitable

resolution of the factual issues; and (5) the extent to which the

person’s interest is represented by existing parties.
(See R.C. 4903.221(B) and OAC 4901-1-11(B)). The AICUQ is aware that the Commission
established September 4, 2008, as the deadline to file motions to intervene in this proceeding.
Accepting that this motion to intervene is out of time, the AICUQ requests that the Commission
follow its precedent in this proceeding regarding late filed intervention requests and consider the
foregoing stated rules and facts in order to grant this motion to intervene:

b. The ESP Will Have An Adverse Impact On AICUO Member Institutions

The AICUO is comprised of fifty-one (51) independent colleges and universities.
AICUO member institutions with campuses in the territory of First Energy include Mercy
College of Northwest Ohio, Ashland University, MedCentral College of Nursing, Mount Union
College, Hiram College, Lake Erie College, Case Western Reserve University, John Carroll
University, Notre Dame College, Ohio College of Podiatric Medicine, Ursuline College,

Defiance University, Baldwin Wallace College, Lourdes College, Mercy College of Northwest
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Ohio, and Notre Dame College. Combined, these colleges and umniversities are home to an
approximately 25,000 tuition paying students. In addition, these independent colleges and
universities employ thousands of individuals within the territory of First Energy.

Unlike Ohio’s public universities and colleges, AICUO members do not have line-items
in the state budget providing funding for operations, AICUO members are almost exclusively
tuition dependent, with very few having any substantial endowment. After personnel costs for
faculty and staff, utility costs are among the largest of costs for all independent colleges.
AICUQ members make difficult decisions each year regarding tuition increases and constantly
strive to keep the increases to a minimum but must raise tuition sufficiently to meet rising
operating expenses. First Energy’s proposed ESP and corresponding increase in electric utility
rates is yet another rising expense that may result in higher tuition fees if the interests of private
independent colleges and universities are not represented in this proceeding.

The AICUQ member institutions cited herein are extremely large users of First Energy
electric utility service. Additionally, the load characteristic of the AICUQ membership is likcly
as diverse as the membership of the organization. The AICUQ membership includes research
umiversities, traditional liberal arts colleges, comprehensive universities, single-purpose
institutions, and religiously affiliated colleges. Early moming and afternoon usage may be high
at certain institutions while late evening and night usage may be high at others. These factors,
we believe, should be considered in setting electric utility rates.

The AICUO members served by First Energy will undoubtedly be adversely impacted by
the proposed ESP. This proceeding will impact the rates, terms and conditions under which each
member institution receives its electric utility service. For that reason, the AICUO and its

member institutions have a real and substantial mterest in this proceeding.
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M. CONCLUSION

For the reasons set forth above, the AICUQ on behalf of its self and its member
institutions respectfully requests that the Comiission grant its motion for leave to file out of
time and its motion to intervene in the above-captioned proceeding. The AICUOQO’s intervention
will not unduly prolong or delay the proceeding. In contrast, the AICUQ’s intervention will
contribute to the full development the factual issues to be resolved in the proceeding. Finally, no
other party to the proceeding is capable of representing the interests of the AICUO and its

member institutions.

Respectfully Submitted,

C. Todd Jones (0083418)
General Counsel, AICUQ
Christopher L. Miller (0063259)
Counsel of Record

Direct Dial: (614) 462-5033
E-mail: cmiller@szd.com
Gregory H. Dunn (0007333)
Direct Dial: (614) 462-2339
E-mail: gdunn@szd.com

Andre T. Porter (0080072}
Direct Dial: (614) 462-1065
E-mail: aporter@szd.com
Schottenstein Zox & Dunn Co., LPA
250 West Street

Columbus, Ohio 43215

(614) 462-2700 (Main Number)
(614) 222-4707 (Facsimile)

Attorneys For The AICUQ
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CERTIFICATE OF SERVICE

I hereby certify that a copy of Motion for Leave to File Out of Time and Motion to
Intervene of the Association of Independent Colleges and Universities Of Ohio was served via
electronic mail to the parties listed on the attached Exhibit A and by regular mail service to the
parties listed on the attached Exhibit B on the 15™ day of October, 2008.

(/Z/J

Andre T. Porter
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EXHIBIT A

Case 08-935-EL-SS0O
Electronic Mail Service List

Jones Day

Mark A. Whit

Andrew J. Campbell

P.O. Box 165017

325 McConnell Blvd., Suite 600
Columbus, OH 43214-3017

mawhitt@jonesday.com
ajcampbeli@jonesday.com

Ohio Energy Group, Inc. (OEG)
Micheel L. Kurtz

David F, Boehm

Kurt J. Boehm

Boehm, Kurtz & Lowry

36 East Seventh Street, Suite 1510
Cincinnati, OH 45202
mkurtz@ BKLlawfirm.com

dboehm@BKLlawfirm com
kboehm@BKLlawfirm.com

The Ohio Manufacturers’ Association
Kevin Schmidt

33 North High Street

Columbus, OH 43213

kschmidt@ohiomfa.com

City of Akron

Sean W. Vollman

David A. Muntean

161 S. High Street, Suite 202
Akron, OH 44308
330.375.2030-F
330.375.2041 -F

vollmse(@ci.akron.oh.us
munteda@ci.akron.oh,us

Gregory K. Lawrence
McDermott Wifl & Emery LLP
28 State Street

Boston MA (2169

glawrence(@mwe.com
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American Wind Energy Association
Wind on the Wires
Ohio Advanced Energy
Sally W. Bloomfield
Terrence O'Donnell
E. Brett Breiischwerdi
Teresa Orahood, Paralegal
Bricker & Eckler LLP
100 South Third Street
Columbus, OH 43215-4291
shloomfield@bricker.com
todonnell(@bricker.com

m

lorahood@bricker.com
bbreitschwerdt@bricker.com

Direct Energy Services, LLC
Constellation NewEnergy, et al.
Integrys Energy

National Energy Marketers Assn,
Ohio Association of Business Officials, et al.
M. Howard Petricoff

Stephen M. Howard

Vorys, Sater, Seymour and Pease LLP
52 East Gay Street

P.O. Box 1008

Columbus, OH 43216-1008

Mhpetricoffi@vorys.com
smhoward@vorys.com

Ohio Hospital Association
Richard L. Sites

155 E. Broad Street, 15 Floor
Columbus, OH 43215-3620
614.221.7614 - P
ricks@ohanet.or

Citizen Power
Theodore S. Robinsan
2121 Murray Avenue
Pittsburgh, PA 15217

robinson(@citizenpower.com
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NOAC- Maumee

Shellah H. McAdams

Marsh & McAdams — Law Director
204 West Wayne Street

Maumee, OH 43547
419.893.4830-P

419.893.5801 - F

sheilahmea@acl.com

NOAC- Northwaod

Brian J. Ballenger

Ballenger & Moore — Law Director
3401 Woodville Rd., Suite C
Toledo, OH 43619

419.698.1040 - P

419.698.5493 - F
ballengerlawbjb@shcglobal.net

NOAC- Oregon

Paui 8. Goldberg, Law Direcior
6800 W. Central Ave.

Toledo, OH 43617-1135
419,843.5355 -P

pgoldberg@ci.oregon.ch.us

NOAC- Sylvania

James E, Moan, Law Director
4930 Holland-Sylvania Rd
Sylvania, OH 43560
419.882.7100 - P
419.882.7201 -F

jimmoan@hotmail.cont

Dominion Retail, Inc,
Barth E. Royer
Langdon D. Beli

Bell & Royer, LPA

33 South Grant Avenue
Columbus, OH 43215

barthrover@aol.com
Lbell33@aol.com

Constellation Energy Group, Inc.
David I. Fein

Vice President, Energy Policy — Midwest
550 West Washington Blvd., Suite 300

Chicago, IL 60661
David.fein@constellation.com
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Kroger Co
John W. Bentine

Matthew 8. White

Mark Stephen Yurick

Chester Wilcox & Saxbe, LLP
65 E. State St., Suite 1000
Columbus, OH 43215
jbentine@cwslaw.com

mwhite@cwslaw.com

myurick{@cwslaw.com

NOAC- Lake
Thomas R. Hays
Lake Township — Solicitor
3315 Centennial Road, Suite A-2
Sylvania, OH 43560
419.841.5355-P
419.843.5350-F

Wi -EXPress.com

Lucas County Commissioners
Lance M. Keiffer

Lucas County Assist Prosecuting Atty
711 Adams St., 2nd Floor

Toledo, OH 43624-1680
419.213.2001 - P

419.213.2011 -F
Ikeiffer@co.lucas.oh.us

Northeast Ohio Public Energy Council
Ohio Schoeols Council, NOPEC

Glenn S. Krassen

Bricker & Eckler LLP

1375 E. 9% St., Suite 1500

Cleveland, OH 44114

gkrassen@bricker.com

Northwest Ohio Aggregation Coalition (NOAC)
Toledo

Leslie A. Kovacik

Kerry Bruce

420 Madison Ave., Suitz 100

Toledo, OH 43604-1219

419.245,1893 - P

419.245,1853 —F

leslie. kovacik@toledo.oh.gov
kbruce@toledo.oh.gov

Ohio Environmental Council
Nolan Moser

Trent Dougherty

1207 Grandview Ave. Suite 201
Columbus, OH 43212

nmoser(@iheoec.org
trenti@thecec.org
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NOAC- Holland

Paul Skaff

Leatherman Witzler Dombey & Hart
353 Elm St.

Perrysburg, OH 43551

P hone: 419.874.3536

419.83743899 -F

aulskaffi@justice.com

Material Sciences Corporation
Craig I Smith

2824 Coventry Road

Cleveland, Ohio 44120
216.561.9410-P

wis29@yahoo.com

Counsel of Smaller Enterprises (COSE)
Steve Millard

The Higbee Building

100 Public Square, Suite 201

Cleveland, OH 44113

smil QSE.OT!

Calfee Halter & Griswold LLP
Laura McBride

Alexander Trevor

James Lang

1400 Keybank Center

800 Superior Ave.

Cleveland, OH 44114

Imcbrid lfee.com;

atrevor@calfee.com
jlang@calfee.com

Dominion Retail, Inec.

Gary A. Jeffries, Senior Counsel
501 Martindale Street, Suite 400
Pittsburgh, PA 15212-5817
Gary.a.jeffries@dom.com

Omnisour¢e Corporation

Damon E. Xenopoulos

Shaun Mohler

Brickfield Burchette Ritts & Stone P.C.
1025 Thomas Jefferson Street NW

8th Floor West Tower

WASHINGTON DC

dex; law.com

shaun.mohler@bbrslaw.com
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Office of the Ohio Consumer’s Counsel
Jetfrey L. Small

Jacgueling Lake Roberts

Richard C. Reese

Gregory J. Poulos

10 West Broad Siyeet, Suite 1300
Columbus, OH 43215-3485

smail@oce. state.oh us
roberisi@occ.state.oh.us
reese(@occ.state oh.us

poulos@occ.state.oh.us

Constellation Energy Resoruces, LLC
Cynthia A, Fonner, Senior Counsel

550 West Washington Blvd., Suite 300
Chicago, IL 60661

Citizen Power, Inc.
David Hughes

Kelli O*Neill
Ronald O’Connell
2121 Murray Avenue
Pittsburh, PA 15217

robinson@citizenpower.com

National Energy Marketers Assn.
Cratg G. Goodman, President
3333 K Sireet NW, Suite 110
Washington, DC 20007

cgoodman@energymarketers.com

Industrial Energy Users — Ohio
Samuel C. Randazzo (Counsel of Record)
Lisa G. McAlister

Daniel J. Neilsen

Joseph M. Clark

McNees, Wallace & Nurick LLC

21 East State Street, 17 Floor
Columbus, OH 43215

sam{@mwncmh.com
Imealister@mwnemh.com
dneilsen@mwncmh.com
jclark@mwnemh.com

Office of the Ohio Attorney General
John Jones

William Wright

Public Utilities Section

180 East Broad Street, 9" Floor
Columbus, OH 43215

john.jones{@pue.state.oh.us
William. wright@puc.state.oh.us
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The Natural Resources Defense Council
Sierra Club

Henry W. Eckhart

50 West Broad Street, #2117

Columbus, OH 43215

henryeckhart@aol.com

Ohio Partners for Affordable Energy
David C,. Rinebolt, Trial Attorney
Colleen L. Mooney

231 West Lima Street

P.O. Box 1793

Findlay, OH 45839-17%3
drinebolti@aol.com

cmooney@columbus.rr.com

Nucor Steel Marion, Inc.

Garrett A. Stone (Counsel of Record)
Michael K. Lavanga

Brickfield, Burchette, Ritts & Stone, P.C.
1025 Thomas Jefferson Swreet, N.W.

gt Floor, West Tower

Washington, DC 20007
gas(@bbrslaw.com

mkl@bbrslaw.com
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Neighborhood Environmeatal Coalition

The Empowerment Center of Greater Cleveland
United Clevelanders Against Poverty

Cleveland Housing Network

The Consumers for Fair Utility Rates

Joseph P. Meissner

Cleveland Legal Aid Saciety

1223 West Sixth Street

Cleveland, OH 44113

Jpmeissnf@lasclev.org

Ohio Farm Bureau Federation
Larry Gearhardt, Chief Legal Coursel
280 North High Street

P.O. Box 182383

Columbus, OH 43218-2383

lgearhardt@otbj.org
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EXHIBIT B

Case 08-935-EL-SS0
Regular Mail Service List

Gary Reese

Director of Environmental Service
Memorial Hospital of Union County
Marysville, OH 43040

Mex Rothal, Director of Law
161 South High Street, Suite 202
Akron, OH 44308

Steven L. Beeler, Assistant Director of Law
City of Cleveland

601 Lakeside Ave., Room 106

(leveland, OH 44114

Cleveland Eleciric Hinminating Co.
Ohio Edison Company

Harvey L. Wagner

76 South Main Street

Akren, OH 44308
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