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AND
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BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL, OHIO
ENVIRONMENTAL COUNCIL,
AND OHIO PARTNERS FOR AFFORDABLE ENERGY

The Office of the Ohio Consumers’ Counsel (“OCC”), Ohio Environmental
Council (“OEC™), and Ohio Partners for Affordable Energy (“OPPAE”) (collectively
“Movants”), on behalf of electric customers of Columbus Southern Power Company
(*CSP”) and Ohio Power Company (“OPC”) (collectively, “AEP” or “Companies”)
hereby submits this Interlocutory Appeal’ to the Public Utilities Commission of Ohio
(“PUCO” or “Commission”) and respectfully requests the certification of this appeal fo
the full Commission for review of the hearing officer’s Entry scheduling local hearings,

to provide the public a meaningful opportunity to learn of the local hearings in these

! The appeal is filed pursuant to Ohio Adm. Code 4901-1-15.

? Entry (September 24, 2008) (hereafler “Local Hearing Entry™).
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cases, become informed on electric issues important to them, and plan their schedules for
attendance. The Interlocutory Appeal should be certified® for an immediate
determination by the Commission to because it presents a new or novel question of law
or policy and to prevent undue prejudice to Ohio consumers and their representatives.

Upon review,” the Commission should reverse or modify the Local Hearing
Entry. The Commission should establish a schedule for local hearings that affords
adequate (30 days) public notice in advance of the dates of the hearings and adequate
time for the public to plan for their appearances at the hearings where they can comment
upen the Application by the Companies. Additionally, the Commission should amend
the legal notice of the local public hearings to include a listing of major issues affecting
residential customers in these cases. The listing should be consistent with the issues
presented in the Joint Motion for Local Public Hearings, filed on August 28, 2008,
Notably, within that list of issues, were issnes related to the quality of electric service
provided as well as the reliability of service. In light of the widespread and extended
outages that have occurred in the last several weeks, it is appropriate to notify customers
about this opportunity to testify on the issues of reliability and service quality that are
relevant to the Companies’ applications in these proceedings.

The reasons for this Interlocutory Appeal, including the Request for Certification

and the Application for Review, are explained in the attached Memorandum in Support.

* Ohio Adm. Code 4901-1-15(B).
* Ohio Adm, Code 4901-1-15(C).
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Electric Security Plan; and an Amendment
to its Corporate Separation Plan.
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MEMORANDUM IN SUPPORT

L BACKGROUND

Twenty-cight days after the Companies filed their first-ever Application for an
electric security plan (“ESP”) under Ohio’s new energy law, public interest
organizations® moved for local hearings that the public could attend to express their
viewpoints to the PUCO regarding electric rates and service, That Motion contained--
among other requests for providing the public with a transparent state regulatory process-
-a request that the local hearings be scheduled on a timeline that would allow for notice to
be published at least thirty days ptior to each hearing and a proposed summary of issues

to be published in the legal notice of the hearings®.

5 Ohio Environmental Council, The Sierra Club Ohio Chapter and Ohio Partners for Affordable Energy
joined OCC in the filing of the motion.

¢ Joint Motion for Local Public Hearings at 6 (Aug. 28, 2008).



But the Local Hearing Entry—in which the public interest organizations™ Motion
was not even acknowledged—was issued a mere 20 days before the first of the scheduled
hearings. And notice of the hearings, by newspaper publication, as ordered in the entry,
will be made sometime thereafier, cutting the advance notice of the public hearings down
to less than twenty days before the first scheduled hearing. Moreover, the Local Hearing
Entry disregarded the proposed summary of issues. Instead the Entry adopts a notice that
will be hard for consumers to understand and insufficient to alert customers to the issues
raised by the filings.

The Local Hearing Entry (a copy of which is attached) and the summary of major

issues are the subjects of this appeal.

IL. CERTIFICATION OF INTERLOCUTORY APPEAL

The full Commission will mﬁew the Attorney Examiner’s ruling if the Attorney
Examiner (or other PUCO personnel) certifies the Appeal. The standard applicable to
certifying this appeal is that “[a]n immediate determination by the commission is needed
to prevent the likelihood of undue prejudice....”” That standard is met in this instance
and the appeal should be certified.

First, this matter presents a new or novel question of law or policy. In proposing
an Energy Policy for Ohio, the Administration adopted, as one of its principles, that there
must be transparency in Ohio’s regulatory process for establishing rates that utilities
charge and customers pay.* One pﬁmary means of ensuring transparency in the

regulatory process is to hold local public hearings that provide a meaningful opportunity

" Ohio Adm. Code 4901-1-15(B).
® T, Strickland, Energy, Jobs, and Progress Proposal, (2007), htip:www.governor.ohio. gov/MNews/


http:www.govemor.ohio.gov/News/

for customers to participate in the regulatory process. In addition, the Ohio General
Assembly adopted new elements of the Ohio policy in R.C. 4928.02 applicable to this
case. The limited advance notice of these hearings and the lack of adequate summary of
major issucs for the notice present 2 new or novel question of policy for this first-ever
electric security plan (ESP) proposed by the Companies.

Also, there is undue prejudice to the Ohio public—and its representatives—where
the advance notice of the local hearings is compressed to the point, as here, that it limits
the public’s opportunity to learn of the hearings, prepare for testifying and adjust their
schedules to appear on the day and time of the local hearings. Additionally, without an
understandable summary of major issues, the public will not know what issues they
should address in their testimony. Indeed the public may not even exercise their
opportunity to be heard, based on their potential misunderstanding of the issues raised.
Because the application is so complex and involves so many issues that will impact the
Ohio public each of those issues should be listed, including quality of service and
reliability issues.

The Companies certainly had the resources available to deploy for preparation of
the rate Application filed. The public lacks such resources and should be given more
time to learn about and prepare for the local hearings. This is crucial to the public being
afforded the opportunity to be heard on the applications. After all, the fundamental
requisite of due process of law, guaranteed by the 14™ amendment, is the opportunity to
be heard.” The opportunity to be heard can have no meaning if one is not informed of the

issues in contention and consequently can not make a decision as to whether to challenge

* Gramnis v. Ordean, 234 U.S. 385, 394(1914) citing Louisville & N.R. Co. v. Schmidt, 177 U.S. 230, 236
(1900) and Simon v. Craft, 182 U.S. 427, 436 (1901).



or object to the matter. Given that local hearings are imminent under the Local Hearing
Entry, an “immediate determination” is needed to prevent undue prejudice in the event
the Comumission ultimately reverses the ruling in question. Thus, that element for
certification of the Interlocutory Appeal is also met.'
The PUCQ has recognized that more than a minimal notice can be necessary for

the public:

While the notice published pursuant to Section 4909.191(A),

Revised Code, and Rule 4901:1-11-11(C), O.A.C, is sufficient to

satisty legal requirements of notice, the Commission is concerned

that as many customers of each company as possible receive actual

notice of this hearing.'' (Emphasis added.)
While Movants do not concede that providing 30-days notice of the public hearing is
going above and beyond legal requirements, it will be unduly prejudicial to those parties
representing the public if the public’s voices are not heard due to lack of time to learn of
the local hearings, prepare and then plan for attendance. Moreover, failing to provide
customers with an understandable description of the issues in the applications may

deprive customers of their opportunity to be heard on issues that include service quality

and reliability.

III. APPLICATION FOR REVIEW
Movants’ Application for Review meets the terms of Ohio Adm. Code 4901-1-1-
15(C), because the application has been filed “within five days after the ruling is

issued” and the application does “set forth the basis of the appeal and citations of any

°rd

" In re Regulation of the Electric Fuel Component Contained Within the Rate Schedules of Ohio Power
Company et. al., Case No. 91-101-EL-EFC, Opinion and Order {May 16, 1991} at 3-4. (In accordance with
R.C.4905.31, a public hearing shall be held to allow the Commission to review the fuel procurement
practices and policies of their various electric companies.)



authorities relied upon.” The PUCO should reverse or modify the Local Hearing Entry,
pursuant to Ohio Adm. Code 4901-1-15(E).

Consumers and their representatives will be prejudiced if the local hearings are
scheduled without sufficient advance notice to the public regarding the dates, times, and
location of the public hearings and the issues to be resolved by the hearings. That notice
timing should be thirty days in advance of the hearings, as requested in the Motion of the
consumer groups. The lack of adequate public notice of the local public hearings could
also prevent the Commission from having a complete record in this matter to make an
informed decision, under R.C. 4903.09.

Additionally, the Notice should include the summary of major issues as suggested
in the Joint Motion'? or the public wilt not know what issues to address in their
testimony. Without being apprised of the issues in the case, which include service quality
and rehiability, customers may make the decision not to challenge or object to the matter
or may not understand the scope of the opportunity to testify. Customers will thus be
deprived of their opportunity to be heard. The Motion was not addressed or even
acknowledged in the Local Hearing Entry, so a discussion cannot be provided here about
the rationale of the ruling.

The Commission has recognized in a prior case that a minimal notice that could
be provided to the public in a case is not necessarily the notice that is adequate for the
public:

While the notice published pursuant to Section 4909.191(A),

Revised Code, and Rule 4901:1-11-11{C), O.A.C, is sufficient to
satisfy legal requirements of notice, the Commission is concerned

12 Joint Motion for Local Public Hearings.



that as many customers of each company as possible receive actual
notice of this hearing."* (Emphasis added.)

In this first-ever filing of the Companies’ plans under Ohio’s new energy law, more than
minimal notice is needed to adequately inform the public of their opportunity to testify,
so that they may seek informati;on about the issues involving their already high electric
rates, prepare for testimony at hearings, and arrange their schedules.

Consistent with Ohio Adm. Code 4901-1-15(E)(1), the Commission should
modify or reverse the Entry of September 17, 2008, and schedule the public hearings with
at least 30-days notice provided to the customers of the Companies and incorporate in
that notice the summary of major issues previously proposed by the public interest

. . 4
organizations.'

1IV. CONCLUSION

For the reasons set forth above, this Appeal should be certified to the full
Commission and the Commission should reverse or modify the Attorney Examiner’s
ruling by granting additional time (amounting to thirty days of advance notice) for notice
of the local public hearings, and the local public hearings should accordingly be
rescheduled. In addition, the summary of issues for the public notice as proposed by
Joint Movants in the August 28, 2008 Joint Motion for Local Public Hearings should be

utilized instead of the inadequate legal notice proposed in the Local Hearing Entry.

3 In re Regulation of the Electric Fuel Component Contained Within the Rate Schedules of Ghio Power
Company et. al., Case No, 91-101-EL-EFC, Opinion and Order (May 16, 1991) at 3-4. (In accordance with
R.C.4905.31, a public hearing shall be held to allow the Commission to review the fuel procurement
practices and policies of their various electric companies.)

 Ohio Adm. Code 4901-1-15(E)(1): “(E) Upon cansideration of an interlocutory appeal, the commission
may, in its discretion either: (1) Affirm, reverse, or modify the ruling.”



The lack of adequate advance notice regarding the local public hearings will limit
the effectiveness of these hearings in developing the record under R.C. 4303.09. Given
the significance of this first-ever proposal for an electric security plan under Ohio’s new
energy law—affecting customers by the rates they will pay and the service quality they

13 record is warranted. A

will receive, a thorough proceeding that creates a “complete
rushed schedule for local public hearings without adequate public notice will result in
undue prejudice to Chioans and their representatives. In the interest of a transparent state
regulatory process for the setting of electric rates and the PUCQ’s acquiring of all the

information needed for making “findings of fact and written opinions™'®

, the Commission
should re-schedule the local hearings with adequate advance notice and adequate issue
summaries.

Respectfully Submitted,

JANINE L. MIGDEN-QSTRANDER

Jacqueline Lake Roberts
Michael E. Idzkowski

Office of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-8574 (Telephone)
gradv(@occ.state.oh.us
etter(@occ.state.oh.us

roberts@occ.state.oh.ug

idzkowski@occ.state.oh.us

B R.C. 4903.09.

16 Id
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CERTIFICATE OF SERVICE

I hereby certify that a copy of this Joint Interlocutory Appeal was served by

electronic service and by U.8. Mail, prepaid, to the counsel identified below (provided

electronically to the Attorney Examiners) this 29" day of September 2(08.

auteen R. Grady
Assistant Consumers’ Counsel

SERVICE LIST
Marvin Resnik John Jones
Steve Nourse William Wright
AEP Service Corp. Werner Margard

1 Riverside Plaza, 29™ Floor
Columbus, OH 43215

John W. Bentine

Mark S. Ywrick

Matthew S. White

Chester, Willcox & Saxbe LLP
65 East State St., Ste. 1000
Columbus, OH 43215-4213

Attorney for The Kroger Company, Inc.

Barth E. Royer

Bell & Royer Co. LPA

33 South Grant Avenue
Columbus, OH 43215-3927

The Ohio Environmental Council and
Dominion Retail, Inc.

Assistant Attorneys Genetal

Public Utilities Commission of Qhio
180 E. Broad St., 9" FL.

Columbus, OH 43215

Nolan Moser

Air & Energy Program Manager
The Ohio Environmental Council
1207 Grandview Ave., Ste. 201
Columbus, OH 43212-3449

Trent A. Dougherty

The Ohio Environmental Council
1207 Grandview Ave., Ste. 201
Columbus, OH 43212-3449



M. Howard Petricoff

Stephen M. Howard

Vorys, Sater, Seymour And Pease LLP
52 East Gay S., P. O. Box 1008
Columbus, OH 43216-1008

Attorneys for Constellation NewEnergy,
Inc. and Constellation Energy
Commodities Group, Inc,

Samuel C. Randazzo

Lisa G. McAlister

Daniel J. Neilsen

Joseph M. Clark

McNees, Wallace & Nurick LLC
21 East State St., 17th FL.
Columbus, OH 43215

Attomeys for Industrial Energy Users-Ohio

David F. Boehm, Esq.
Michael L. Kurtz, Esq.
Boehm, Kurtz & Lowry

36 East Seventh St., Ste. 1510
Cincinnati, OH 45202

Attorneys for The Ohio Energy Group

Michael R. Smalz

Joseph V. Maskovyak

Ohio State Legal Services Association
Appalachian People's Action Coalition
555 Buttles Avenue

Columbus, OH 43215

Attorneys for APAC

Henry W. Eckhart
50 W. Broad St., #2117
Columbus, OH 43215

Attomey for The Sierra Club Ohio Chapter

and Natura! Resources Defense Council

Cynthia A. Fonner

Senior Counsel

Constellation Energy Group, Inc.
550 W. Washington St., Suite 300
Chicago, IL 60661

Attorneys for Constellation NewEnergy,
Inc. and Constellation Energy
Commodities Group, Inc.

David C. Rinebolt

Colleen L. Mooney

Ohio Partners for Affordable Energy
231 West Lima Street

P.O. Box 1793

Findlay, OH 45839-1793

Attorneys for Ohio Partners for Affordable
Energy

Daniel R. Conway

Porter Wright Morris & Arthur
Huntington Center

41 S. High Street

Columbus, Ohio 43215

Richard L. Sites

Ohio Hospital Association

155 East Broad Street, 15th Floor
Columbus, OH 43215-3620

Attorney for Ohio Hospital Association

Craig G. Goodman

National Energy Marketers Association
3333 K St,, N.W,, Ste. 110
Washington, D.C. 20007

10



Sally W. Bloomfield
Terrence ODonnell
Bricker & Eckler, LLP

100 South Third Street
Columbus, OH 43215-4291

Attorney for American Wind Energy
Association, Wind On The Wires and
Ohio Advanced Energy

Clinton A. Vince

Presley R. Reed

Emma F. Hand

Ethan E.Rii

Sonnenschein, Nath & Rosenthal LLP
1301 K Street NW

Suite 600, East Tower

Washington, DC 20005

Attorneys for Ormet Primary Aluminum
Corporation

Scott H. DeBroff

Stephen J. Romeo

Alicia R. Petersen, J.D,

Smigel, Anderson & Sacks, LLP
River Chase Office Center

4431 North Front St.
Harrisburg, PA 17110

Attorneys for ConsumerPowerline

Douglas M. Mancino

McDermott, Will & Emery LLP
2049 Century Park East, Ste. 3800
Los Angeles, CA 90067-3218

Attorney for Morgan Stanley Capital
Group, Inc.

Larry Gearhardt

Chief Legal Counsel

Ohio Farm Bureau Federation
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Gregory K. Lawrence
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28 State Street
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Attorney for Morgan Stanley Capital
Group, Inc.
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In the Matter of the Application of Columbus OO 4

)
Southern Power Company for Approval of )
an Electric Security Plan; an Amendmentto )  Case No. 08-917-EL-550
its Corporate Separation Plan; and the Saleor )
Transfer of Certain Generating Assets. )

In the Matter of the Application of Ohio )
Power Company for Approval of its Electric ) Case No. 08-918-EL-550
Security Plan; and an Amendment to its )
Corporate Separation Plan. )

ENTRY
The Attorney Examiner finds:

(1) On July 31, 2008, Columbus Southern Power Company and
Ohio Power Company (AEP-Ohio) each filed an application for
a standard service offer pursuant to Section 4928.141, Revised
Code. Bach application is for an electric security plan in
accordance with Section 4928.143, Revised Code.

(¥ In order to provide customers of AEP-Ohio a reasonable
opportunity to provide public testimony in these proceedings,
local public hearings will be conducted on the following dates:

(a) Tuesday, October 14, 2008, at 6:30 p.m., at
Washington State Community College, Arts &
Science Building, Harvey Graham Auditorium,
710 Colegate Drive, Marietta, Ohio 45750.

(b) Thursday, October 16, 2008, at 6:30 p.m., at
Glenwood Middle School, Auditorium, 1015 44t
Street N.W,, Canton, Ohio 44709.

(¢} Monday, October 20, 2008, at 6:30 p.m., at Lima
- Senior High School, 1 Spartan Way, Lima, Ohio
45801.

(d) Tuesday, October 21, 2008, at 12:30 p.m., at the
offices of the Commission, 180 East Broad Street,
Hearing Room 11-C, Columbus, Ohio 43215.



08-917-EL-SSO
(8-918-EL-SSO

&)

() Monday, October 27, 2008, at 630 p.m., at
Whetstone Park of Roses Shelter House, 3901 N.
High Street, Columbus, Ohio 43214,

Accordingly, AFP-Ohio should publish notice of the local
public hearings one time in a newspaper of general circulation
in each county in its certified territory. The notice should not
appear in the legal notices section of the newspaper. The notice
should read as follows:

LEGAL NOTICE
The Public Utilities Commission of Ohio has scheduled local

hearings in Case Nos. 08-917-EL-SSO and 08-918-EL-SSO, In the
Matter of the Application of Columbus Southern Power

and Ohio Power Company for Approval of Their Electric Security
Plans. In their respective applications, Columbus Southern
Power Company and Ohio Power Company seek Commission
approval of an electric security plan filed pursuant o Am. Sub.
Senate Bill 221, which was signed into law on May 1, 2008. The
bill requires electric utilities to establish a standard service offer
and, as part of that process, to file an application for approval
of an electric security plan. According to the applications,
Columbus Southern Power Company’s and Ohio Power
Company’s electric security plans would limit the increases in
customer rates for generation and distribution charges to
approximately 15 percent per year for each of the years 2009,
2010 and 2011. In addition, the applications propose
investment in capital improvements for the companies’ energy
delivery systems, energy efficiency initiatives, as well as
economic development and job retention programs and for
Columbus Southern Power Company’s transfer of generation
assets,

The local hearings are scheduled for the purpose of providing
an opportunity for interested members of the public to testify
in this proceeding. The local hearings will be held as follows:

(@) Tuesday, October 14, 2008, at 6:30 p.m., at
Washington State Community College, Arts &
Science Building, Harvey Graham Auditorium,
710 Colegate Drive, Marietta, Ohio 45750.
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http:/ /www.puco.ohio. or contacting the Commission’s
hotline at 1-800-686-7826.
It is, therefore,

ORDERED, That local public hearings in these proceedings be held as set forth in

(®)

©

The evidentiary hearing will commence on November 17, 2008,
at 10:00 a.m., at the offices of the Commission, Hearing Room
11-C, 180 East Broad Street, Columbus, Ohio 43215. Further
information may be obtained by
Commission of Ohio, 180 East Broad Street, Columbus, Ohio
43215-3793, viewing the Commission's web page at

Thursday, October 16, 2008, at 6:30 pm., at
Glenwood Middle School, Auditorium, 1015 44%
Street N.W., Canton, Chio 44709,

Monday, October 20, 2008, at 6:30 p.m., at Lima
Senior High School, 1 Spartan Way, Lima, Ohio
45801.

Tuesday, October 21, 2008, at 1230 p.m., at the
offices of the Commission, 180 East Broad Street,
Hearing Room 11-C, Columbus, OChio 43215.

Monday, October 27, 2008, at 6:30 p.m., at
Whetstone Park of Roses Shelter House, 3901 N.
High Street, Columbus, Ohio 43214,

finding (2). It is, further,

ORDERED, That AEP-Chio publish notice of the hearings as set forth in finding (3).

It is, further,

contacting the Public Utilities


http://www.puco.ohio.gov
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ORDERED, That a copy of this entry be served upon all parties of record.
THE PUBLIC UTILITIES COMMISSION OF OHIO

By:  GretaSee
Attorney Examiner

Entered in the Journal




