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* BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company and The Toledo 
Edison Company for Authority to 
Establish a Standard Service Offer 
Pursuant to R.C. 4928.143 in the Form of 
an Electric Security Plan. 

Case No. 08-935-EL-SSO 

•;o 

-C—^ g 
MOTION FOR PROTECTIVE ORDER REGARDING THE T E S T I M O ^ O F : ^ ^ 

DAVID W, CLEAVER ^ ^ ^ 
BY S ^ 

THE OFFICE OF THE OHIO CONSUMERS* COUNSEL ^ 

Pursuant to Ohio Adm. Code 4901-1-24, the Office of the Ohio Consumers' 

Counsel ("OCC") hereby moves the Public Utilities Commission ("PUCO" or 

"Commission") for a protective order regarding certain of the information asserted to be 

confidential by the above-captioned operating companies of FirstEnergy Corp. 

("FirstEnergy EDUs" or "Companies"). As part of discovery in these proceedings, the 

FirstEnergy EDUs provided information to the OCC, subject to a protective agreement, 

and asserts that this information constitutes trade secrets under Ohio law, and that non

disclosure is not inconsistent with the purposes of R.C. Title 49. In the OCC's 

progressive discovery efforts, OCC has obtained information regarding reliability 

measures for all three FirstEnergy EDUs, and accordingly, the OCC hereby requests that 

the Commission issue such order as is necessary to protect the redacted portions of the 

testimony of David W. Cleaver (i.e. portions of the testimony as well as Attachment 

This is to certify that the i«̂ ag«s appear^n^ are an 

Technician,. ^ - ^ D^te Proces8ed__^R^^Mflfl<H 



DWC-3) that were deemed confidential. The OCC is filing this document under seal, 

subject to the OCC's rights under the protective agreements. 

By this motion ("Motion"), the OCC does not concede that the information does 

indeed constitute trade secrets. However, the OCC acknowledges that it has obtained this 

information pursuant to a protective agreement with the FirstEnergy EDUs that provides 

for such information to be treated under a protected status (subject to OCC's right under 

the protective agreements to initiate a process for the PUCO to rule whether the 

information deserves confidential treatment under Ohio law). 

The groimds for this motion are more fully described in the accompanying 

Memorandum in Support. 

Respectfully submitted. 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

- ^ 

Jeffrey L. Small, Counsel of Record 
Jacqueline Lake Roberts 
Richard C. Reese 
Gregory J. Poulos 

Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
(614) 466-8574 (Telephone) 
small@occ.state.oh.us 
roberts@occ.state.Qh.us 
reese@occ.state.oh.us 
poulos@occ.state.oh.us 

mailto:small@occ.state.oh.us
mailto:roberts@occ.state.Qh.us
mailto:reese@occ.state.oh.us
mailto:poulos@occ.state.oh.us


BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company and The Toledo 
Edison Company for Authority to 
Establish a Standard Service Offer 
Pursuant to R.C. 4928.143 in tiie Form of 
an Electric Security Plan. 

Case No. 08-935-EL-SSO 

MEMORANDUM IN SUPPORT 

Contemporaneously with the filing ofthis Motion, the testimony of David W. 

Cleaver is being filed in this matter. The Public Version of Mr. Cleaver's testimony and 

exhibits is being filed for viewing by the public. The Public Version reflects the 

redaction of information that was deemed by the FirstEnergy EDUs to be confidential as 

part of the discovery process, pursuant to the protective agreement with the Companies. 

Without conceding that the information gained during discovery meets the 

standard for trade secrets and deserves protection fi^om pubHc revelation under R.C. 

1333.61(D), the OCC files the instant Motion to protect the information provided by the 

Companies pending such a determination at a later point in time in the event OCC 

exercises its right to initiate the process for the PUCO to decide if confidential treatment 

is appropriate. Accordingly, the OCC hereby requests that the Commission issue such 

order as is necessary to protect the redacted testimony smd the attached exhibit to the 

testimony of David W. Cleaver that was deemed confidential, subject to the OCC's rights 

under the protective agreements. 
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The OCC understands that the FirstEnergy EDUs consider the redacted 

information to be confidential and deserving of the status of trade secrets as defined in 

R.C. 1333.61(D). Such assertions would be based on claims by the Companies that the 

information (1) derives economic value, actual or potential, fi:om not being known to, and 

not being readily ascertainable by proper means by others, and (2) is the subject of efforts 

that are reasonable under the circumstances to maintain its secrecy. Under the assertions 

made by the Companies, confidential treatment of the attachment and related testimony 

would be appropriate, subject to the OCC's rights imder the protective agreements to 

initiate a process for the PUCO to decide whether the information is subject to protection. 

Granting this Motion will speed progress in this case. 

For the foregoing reasons and subject to the foregoing reservations of rights, this 

Motion for Protective Order should be granted. 

Respectfully submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

Jeffrey L. Small, Counsel of Record 
Jacqueline Lake Roberts 
Richard C.Reese 
Gregory J. Poulos 

Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 
(614) 466-8574 (Telephone) 
small@occ.state.oh.us 
roberts@occ.state.oh.us 
reese@occ.state.oh.us 
poulos@occ.state.oh.us 

mailto:small@occ.state.oh.us
mailto:roberts@occ.state.oh.us
mailto:reese@occ.state.oh.us
mailto:poulos@occ.state.oh.us


CERTIFICATE OF SERVICE 

I hereby certify that a copy of the foregoing Motion for Protective Order by the 

Office of the Ohio Consumers' Counsel has been served upon those persons listed below 

via first class U.S. Mail, prepaid, this 29*̂  day of September, 2008. 

K / . ^ J L ^ ^ /\/C^.^^_ 
Richard C. Reese 
Assistant Consumers' Counsel 

PERSONS SERVED 

David F. Boehm 
Boehm, Kurtz & Lowry 
36 East Seventh St, Ste. 1510 
Cincinnati, OH 45202 

Attorney for Ohio Energy Group 

John W. Bentine 
Chester, Willcox & Saxbe LLP 
65 East State St, Ste. 1000 
Columbus, OH 43215-4213 

Attorney for The Kroger Company, Inc. 

Barth E. Royer 
Bell & Royer Co. LPA 
33 South Grant Avenue 
Columbus, OH 43215-3927 

Attorney for The Ohio Environmental 
Council and Dominion Retail, Inc. 

John Jones 
William Wright 
Assistant Attorneys General 
Pubhc Utilities Commission of Ohio 
180 E. Broad St, 9* FL 
Columbus, OH 43215 

Samuel C. Randazzo 
Lisa McAlister 
Daniel Neilsen 
Joseph Clark 
McNees, Wallace & Nurick LLC 
21 East State St, 17th FL 
Columbus, OH 43215 

Attorney for Industrial Energy Users-Ohio 

David C. Rinebolt 
Ohio Partners for Affordable Energy 
231 West Lima Street 
P.O. Box 1793 
Findlay, OH 45839-1793 

Attorney for Ohio Partners for Affordable 
Energy 



James W. Burk 
Arthur E. Korkosz 
Mark A. Hayden 
Ebony L. Miller 
FirstEnergy Corp. 
76 Soutii Main Street 
Akron, OH 44308 

Leslie A. Kovacik 
Dept. of Law 
420 Madison Ave., 4"'FL 
Toledo, OH 43604-1219 

ith 

Attorney for the City of Toledo and NOAC 

Lance M. Keiffer, Asst. Prosecutor 
711 Adams Street, 2nd Floor 
Toledo, OH 43624-1680 

Attorney for Lucas County and NOAC 

M. Howard Petricoff 
Vorys, Sater, Seymoiu* And Pease LLP 
52 East Gay S., P. O. Box 1008 
Columbus, OH 43216-1008 

Attorney for Constellation NewEnergy, 
Inc. and Constellation Energy 
Commodities Group, Inc., Direct Energy 
Services, LLC and Integrys Energy 
Services, Inc. 

Garrett Stone 
Brickfield, Burchette, Ritts & Stone 
1025 Thomas Jefferson St., N.W. 
8* West Tower 
Washington, D.C. 20007 

Attorney for Nucor Steel Marion, Inc. 

Cynthia A. Fonner 
David Fein 
Constellation Energy Group, Inc. 
550 W. Washington St., Suite 300 
Chicago, IL 60661 

Attorney for Constellation NewEnergy, 
Inc. and Constellation Energy 
Commodities Group, Inc. 

Mark A. Whitt 
Jones Day 
P.O. Box 165017 
Columbus, OH 43216-5017 

Henry W. Eckhart 
50 W. Broad St., #2117 
Columbus, OH 43215 

Attorney for The Sierra Club Ohio Chapter 
and Natural Resoiu-ces Defense Council 

Richard L. Sites 
General Counsel and Senior Director of 
Health Policy 
Ohio Hospital Association 
155 East Broad Street, 15th Floor 
Columbus, OH 43215-3620 

Craig G. Goodman 
National Energy Marketers Association 
3333KSt,N.W.,Ste. 110 
Washmgton, D.C. 20007 



Sean W. Vollman 
David A. Muntean 
Assistant Directors of Law 
161 S. High Street, Suite 202 
Akron, OH 44308 

Attorney for City of Akron 

Eric D. Weldele 
Tucker Ellis & West LLP 
1225 Huntington Center 
41 South High Street 
Columbus, OH 43215 

Attorney for Council of Smaller 
Enterprises 

Joseph Meissner, 
The Legal Aid Society of Cleveland 
1223 West 6*̂  St. 
Cleveland, OH 44113 

Attorney for Citizens Coalition, 
Citizens for Fair Utility Rates, 
Neighborhood Envirormiental Coahtion 
Cleveland Housing Network, 
Empowerment Center for Greater 
Cleveland 

Larry Gearhardt 
Chief Legal Counsel 
Ohio Fann Bureau Federation 
280 North High St, P.O. Box 182383 
Columbus, OH 43218-2383 

Glenn Krassen 
Bricker & Eckler LLP 
1375 East Ninth St., Ste. 1500 
Cleveland, OH 44114 

Gregory H. Dunn 
Schottenstein, Zox & Dimn Co., LPA 
250 West Street 
Columbus, OH 43215 

Attorney for Northeast Ohio Public Energy 
Council and Ohio Schools Coimcil 

Attorney for the City of Cleveland 

R. Mitchell Dutton 
FPL Energy Power Marketing, Inc. 
700 Universe Boulevard 
CTR/JB 
Juno Beach, FL 33408 

Attorney for FPL Energy Power 
Marketing, Inc., and Gexa Energy 
Holdings, LLC 

Langdon D. Bell 
Bell & Royer Co., LPA 
33 South Grant Ave. 
Columbus OH 43215-3927 

Attorney for Ohio Manufacturer's 
Association 



Damon E. Xenopoulos 
Brickfield, Burchette, Ritts & Stone, PC. 
1025 Thomas Jefferson Street, N.W. 
Eighth Floor, West Tower 
Washington, DC 20007 

Attorney for OmniSource Corporation 

Theodore S. Robinson 
Citizen Power 
2121 Murray Avenue 
Pittsburgh, PA 15217 

Attorney for Citizen Power 

Craig I. Smith 
2824 Coventry Road 
Clevelaad, OH 44120 

Attorney for Material Sciences Corporation 

Gregory K. Lawrence 
McDermott, Will & Emery LLP 
28 State Street 
Boston, MA 02109 

Attorney for Morgan Stanley Capital 
Group, Inc. 

Douglas M. Mancino 
McDermott, Will & Emery LLP 
2049 Century Park East, Ste. 3800 
Los Angeles, CA 90067-3218 

Grace C. Wung 
McDermott Will & Emery, LLP 
600 Thirteenth Street, N.W. 
Washington, DC 20005 

Attorney for Morgan Stanley Capital 
Group, Inc. 

Attorney for the Commercial Group 


