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In the Matter of the Application of Ohio
Edison Company, The Cleveland Electric
Illuminating Company and The Toledo
Edison Company for Approval of a
Market Rate Offer to Conduct a
Competitive Bidding Process for Standard
Service Offer Electric Generation Supply,
Accounting Modifications Associated
with Reconciliation Mechanism, and
Tariffs for Generation Service.
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REPLY TO FIRSTENERGY’S MEMORANDUM CONTRA
MOTION FOR BIFURCATED HEARING IN MARKET RATE OFFER CASE,
MOTION TO CONSOLIDATE MARKET RATE OFFER CASE AND ELECTRIC
SECURITY PLAN CASE,

AND MOTION TO SEVER DISTRIBTION RATE CASE ISSUES FROM THE
ELECTRIC SECUIRTY PLAN CASE, OR, IN THE ALTERNATIVE, MOTION
TO SUPPLEMENT THE RECORD IN THE ELECTRIC SECURITY PLAN CASE
USING THE RECORD IN THE DISTRIBUTION RATE CASES
BY
THE OFFICE OF THE OHIO CONSUMERS’ COUNSEL

I INTRODUCTION

On July 31, 2008, Ohio Edison Company, the Cleveland Electric Illuminating

Company, and the Toledo Edison Company, (collectively, “FirstEnergy” or the

“Companics”) filed their applications in Case Nos. 08-935-EL-SSO (“ESP Application”)

and 08-936-EL-SSO (“MRO Application”). In Case No. 08-935-EL-SSO, the
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Companies are seeking the approval of their proposed Electric Security Plans (“ESP
Case™). In Case No. 08-936-EL-SS0, the Companies seck approval of a Market Rate
Offer (“MRO Case”) to conduct a competitive bidding process for standard service offer
electric generation supply, accounting modifications associated with a reconciliation
mechanism, and tariffs for generation service.

On August 29, 2008, the OCC moved the Public Utilities Commission of Ohio
(“PUCO” or “Commission”) to adjust the manner in which the MRO Case and the ESP
Case proceed as a matter of both efficiency and equitable treatment of parties (“OCC’s
Motions™).! On September 8, 2008, FirstEnergy submitted its Memorandum Contra
OCC’s Motions (“Memo Contra™). The introduction to FirstEnergy’s Memo Contra
claims that the OCC’s Motions seek to “unravel the Commission’s efforts to efficiently
manage not only the FirstEnergy Companies’ céses, but also the 880 cases filed by other
Ohio EDUs.”” The Companies’ alarmist argument regarding unraveling “the SSO cases
filed by other Ohio EDUs” is unsupported in FirstEnergy’s Memo Contra. This Reply to
FirstEnergy’s Memorandum Contra (“Reply”) responds to FirsiEnergy’s arguments
regarding the above-captioned cases that involve FirstEnergy (i.e. the cases that were

actually the subject of the OCC’s Motions).

' As stated in the OCC’s Motions, the Northwest Ohio Aggregation Coalition {“NOAC™), Ohio Partners for
Affordable Energy (“OPAE”}, Sierra Club (Ohio Chapter), and Natural Resources Defense Council
supported the OCC’s pleading. OCC’s Mations at 1, footnote 1.

? Memo Contra at 2 {(emphasis added).



II. ARGUMENT

A. The MRO Case Should be Bifurcated.

FirstEnergy’s argument against the bifurcated proceeding in the MRQO Case
assumes that the Commission has not seriously undertaken its responsibility to
promulgate rules associated with the enactment of Sub. S.B. 221. FirstEnergy states that
“the Commission is authorized to render its determination in an MRO before rules are
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final, as theoretically there may never be final rules.” FirstEnergy presumably used the
word “theoretically” because its representatives knew, but failed to acknowledge
anywhere in the Memo Contra, that the Commission intended to issue its rules regarding
MRO filings on a schedule that would provide new rules before the end of the year.

FirstEnergy’s Memo Contra undertakes a piecemeal reading of Sub. 8.B. 221.
FirstEnergy states that R.C. 4928.142(B) “contemplates that the {sic} both the filing of
an MRO application and the Commission’s determination related thereto may occur
before rules are final.™ R.C. 4928.142(B) also states that, “as the commission determines
necessary, the utility shall immediately conform its filing to the rules upon their taking
effect.” While that provision is quoted in other portions of the Memo Contra,
FirstEnergy does not appear to provide aﬁy role for the latter-quoted portion of the
statute, and therefore does not recognize the Commission’s full role in a MRO
proceeding.

FirstEnergy argues for an exiremely limited role for the hearing in the MRO Case

that conflicts with both Ohio law and the Companies’ own filings. FirstEnergy states that

3 Memo Contra at 5.

“1d. at 5.



the “EDU may immediately initiate its competitive bidding process™ after meeting the
three requirements stated in R.C. 4928.142(B) regarding regional transmission
organizations and published source of pricing information.* R.C. Chapter 4928 provides
for a Commission proceeding to determine whether the “utility and its market-rate offer
meet all of the foregoing requirements.” The “foregoing requirements” include those
stated in R.C. 4928.142(A), and the utility must “conform its filing to the [Commission’s]
rules.”” The scope of the proceeding in the MRO Case is, therefore, much broader than
stated in FirstEnergy’s Memo Contra.?

One need go no further than FirstEnergy’s filings in the MRO Case to find a
broad range of topics discussed by the Company’s witnesses in pre-filed testimony. The
pre-filed testimony of FirstEnergy Witness Norris states, for example:

The purpose of my testimony in this [MRO} proceeding is to: (i)
describe how the results of the competitive bid process will be
converted to retail rates, (ii) explain the reconciliation mechanism
process, (iii} address and support the design of propose rates an
assoclate tariff sheets of the Companies’ Market Rate Offer
(“MRO™), (iv) discuss avoidable charges, (v) discuss schedules
which include generation and transmission rate impacts by
customer class and rate schedule, and {(vi) discuss schedules which
reflect propose and current rates.’

Mr. Norris’ pre-filed testimony, therefore, does not deal with any of the regional

transmission orgamzation and price publication issues that are the subject of R.C.

S1d. at 4. See also, FirstEnergy’s Memorandum Contra Motion for Public Hearings at 2 and 4 (September
2, 2008).

SR.C. 4928.142.
"R.C. 4928.142(B).

® This view was expressed by an attorney exarniner at the August 25, 2008 status conference for the MRO
Case, and no FirstEnergy representative stated a contrary view of Ohio law.



4928.142(B)(1) through R.C. 4928.142(B)(3). The scope for the MRO Case supported in
FirstEnergy’s own pre-filed testimony is much broader than stated in FirstEnergy’s
Memo Contra. The hearing should be bifurcated to match the statutory scheme.

B. The MRO and ESP Cases Should be Consolidated.

FirstEnergy’s MRO and ESP applications are two means by which a SSO may be
set, and the two approaches must be compared with one another under R.C.
4928.143(CX1) (i.e. “compared to the expecied results . . . under 4928.142™).
FirstEnergy states that “[c]onsolidation is generally reserved for cases that involve a
similarity of issues.”" Incredibly, the Companics also state that “there is no similarity of
issues between the FirstEnergy Companies’ ESP and MRO.”" Aside from the obvious
similarity of issues staled in the Revised Code (i.e. quoted above), FirstEnergy recognizes
that “[ajs of January 1, 2009, the FirstEnergy EDUs must provide SSO service through
either an ESP or MRO.” The best, most efficient means to accomplish this task is by
consolidating the two cases.

The OCC’s Motions further supported consolidation based upon the additional
efficiencies connected with “[t|he MRO Case and ESP Case generally involv[ing] the
same parties and party representatives,”” but such efficiencies were not the basis of the

OCC’s argument. FirstEnergy erects the straw man argument that “[o]n that basis, the

? In re FirstEnergy MRO Case, Case No. 08-936-EL-SS0, Pre-filed Testimony of FirstEnergy Witness
Nortis at 3.

'® Memo Contra at 9.
"1d. at 10.
Z1d. at 3.

¥ 0CC’s Motions at 5.



S50 cases of all the EDU’s should be consolidated — which is nonsense.”* The proposal
to consolidate FirstEnergy, AEP, and Duke Energy SSO cases is nonsense, but was
neither proposed by the OCC nor suggested by arguments in the OCC’s Motions.
FirstEnergy’s proposals in the MRO Case are not the alternative for comparison in the
ESP cases that involve AEP and Duke Energy. Furthermore, the OCC never suggested
involving the representatives of customers served by AEP and Duke Energy in a case that
involves service in areas served by FirstEnergy.

The two cases, thus far proceeding in tandem, should be formally consolidated.

C. The Distribution Rate Case Issues Should be Severed and Resolved in

the Distribution Rate Cases, and in the Alternative, the Record for the
ESP Case Should be Supplemented Using the Record in the
Distribution Rate Cases.

FirstEnergy included many provisions in its ESP Case that are at issue in the
distribution rate cases (Case Nos. 07-551-EL-AIR, et al.) that remain pending before the
Commission," and these issues should be resolved using the record developed in the
distribution rate cases rather than in the vacuum supported by FirstEnergy. FirstEnergy
initially states that there is “no statutory authority for the Commission to do what OCC
requests.”"® The OCC’s primary request is that the Commission decides the distribution
rate case i1ssues 1n the distribution rate cases in which an extensive record has been built,
at a considerable cost in both time and money, to thoroughly examine the rate case issues.

The authority for such determination of rates generally flows from the provisions of R.C.

Chapter 4909 (“Fixation of Rates").

" Memo Contra at 9.

"See, e.g., FirstEnergy’s ESP Application at 19-23.

1* Memorandum Contra at 10.




FirstEnergy also criticizes the alternative proposed in the OCC’s Motions --
taking administrative notice of the entirety of the record in the distribution rate cases -- as
“premature and improper.””’ The Companies do not provide any support for their
argument that the request is “improper.” However, as a general proposition of law, the
Commission is generally entitled to organize its cases in a manner that it determines best
serves its decision-making role, including the elimination of unnecessary duplication of
effort.” FirstEnergy provides no contrary argument. There is nothing improper about the
OCC'’s request related to adminzstrative notice, and there is nothing improper about the
Commission granting the OCC’s request.

The OCC’s request regarding taking administrative notice is not premature, and
the earliest possible approval of the request would provide the greatest efficiencies in
handling the distribution issues that FirstEnergy would have the Commission hear again.
FirstEnergy proposes that the Commission wait for parties to move for administrative
notice at the hearing for the ESP Case regarding each scrap of the record that would
inform the Commission regarding issues that overlap with those in the distribution rate
cases.” FirstEnergy’s argument is based on imposing such tremendous administrative
inefficiencies and burdens on parties, as well as the Commission, that little of the record
in the disiribution rate cases would be admitied in an organized manner that would be

useful to the Commission in its determinations.

" Memo Contra at 11,

" See, e.g., Weiss v. Public Usil. Comm. (2000), 30 Ohio $t.3d 15. The Supreme Court of Ohio will not
substitute its judgment for that of the PUTCO unless the Commission's discretion is abused. Sanders
Transfer Inc. v. Public Uil Comm. (1979), 58 Ohio St. 2d 21, 23.

¥ Memo Contra at 11.



The OCC’s Motions provided, as an example, the overlap between the
distribution rate cases and the Company’s ESP Application concerning FirstEnergy’s
proposal to resolve the revenue requirement portion of its distribution rate cases based
upon “$75 million for OE, $34.5 million for CEI, and $40 million for TE” plus a
“defer{al] {of] $25 million in distribution-related costs™ for CEL*® The “relevant

1 on the topic of an appropriate

evidence in the record of the distribution rate cases
revenue requirement is located in a record that includes three Staff reports, tens of pieces
of testimony, and weeks of transcripts for the hearings. These pieces interrelate to one
another -- .g, testimony refers to other testimony that itself refers to portions of the Staff
reports -- in a manner that is difficult to reproduce accurately for the ESP Case.
FirstEnergy would have the parties labor at unproductive activities — including extensive
organization and reproduction of a record that the Commission holds in its files and that
is publicly available to everyone interested in their conients -- that would never inform
the Commission in a manner comparable to taking administrative notice of the record in
the distribution rate cases in their entirety.

FirstEnergy’s Memo Contra emphasizes the time constraints under which the
Commission operates in these cases. For example, FirstEnergy states: “As of January 1,
2009, the FirstEnergy EDUs must provide SSO service through either an ESP or MRO."™

As a matter of administrative efficiency and in the interest of informed decisions, the

Commission should not permit FirstEnergy to proceed in the ESP Case on issues that

* FirstEnergy’s ESP Application at 19,
2 Memo Conira at 11.

2 1d. at 3 (emphasis sic).



overlap with those already litigated in the distribution case without making good use of

the extensive record developed in those distribution rate cases.

III. CONCLUSION
The Commission should adjust the manner in which the MRO Case and the ESP
Case proceed, as supported above, as a matter of both efficiency and equitable treatment

of parties. The OCC’s Motions should be granted.

Respectfully submitted,
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CONS ERS’ COUNSEL

Yol !

Jeffrey fﬁﬁ‘laﬂ Counsel of Record
Jacqueline Lake Roberts

Richard C. Reese

Gregory J. Poulos

Office of the Ohio Consuners’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485

(614) 466-8574 (Telephone)
small@occ.state.oh.us
roberts@occ.state.oh.us
recse(@occ.state.oh.us
poulos@occ.state.oh.us



mailto:small@occ.state.oh.us
mailto:roberts@occ.state.oh.us
mailto:reese@occ.state.oh.us
mailto:poulos@occ.state.oh.us

CERTIFICATE OF SERVICE

I hereby certify that a copy of the foregoing Reply to FirstEnergy’s Memorandum

Contra was served via electronic transmission and via U.S. Mail, prepaid, to the persons

listed below (including the Attomey Examiners, via electronic transmission), on this 11™

day of September 2008.

Jeffrey I.
Assistant Consumers’ Counsel

PERSONS SERVED
David F. Boehm John Jones
Boehm, Kurtz & Lowry William Wright
36 East Seventh St., Ste. 1510 Assistant Attorneys General

Cincinnati, OH 45202
Attorney for Ohio Energy Group

John W. Bentine

Chester, Willcox & Saxbe LLP
65 East State St., Ste. 1000
Columbus, OH 43215-4213

Attorney for The Kroger Company, Ingc.

Barth E. Royer

Bell & Royer Co. LPA

33 South Grant Avenue
Columbus, OH 43215-3927

Attorney for The Ohio Environmental
Council and Dominton Retail, Inc.

Public Utilities Commission of Ohio
180 E. Broad St., 9" FI.
Columbus, OH 43215

Samuel C. Randazzo

Lisa McAlister

Danie! Neilsen

Joseph Clark

McNees, Wallace & Nurick LLC
21 East State St., 17th F1.
Columbus, OH 43215

Attorney for Industrial Energy Users-Ohio

David C. Rinebolt

Ohio Partners for Affordable Energy
231 West Lima Street

P.O.Box 1793

Findlay, OH 45839-1793

Attorney for Ohio Partners for Affordable
Energy

10



James W. Burk
Arthur E. Korkosz
Mark A. Hayden
Ebony L. Miller
FirstEnergy Corp.

16 South Main Street
Akron, OH 44308

Lance M. Keiffer, Asst. Prosecutor
711 Adams Sireet, 2nd Floor
Toledo, OH 43624-1680

Attorney for Lucas County and NOAC

M. Howard Petricoff

Vorys, Sater, Seymour And Pease LLP
52 East Gay S., P. O. Box 1008
Columbus, OH 43216-1008

Attorney for Constellation NewEnergy,
Inc. and Constellation Energy
Commodities Group, Inc., Direct Energy
Services, LLC and Integrys Energy
Services, Inc.

Mark A. Whitt

Jones Day

P.O. Box 165017
Columbus, OH 43216-5017

Henry W. Eckhart
50 W. Broad St., #2117
Columbus, OH 43215

Attorney for The Sierra Club Ohio Chapter
and Natural Resources Defense Council

Leslie A. Kovacik

Dept. of Law

420 Madison Ave., 4™ Fl.
Toledo, OH 43604-1219

Attorney for the City of Toledo and NOAC

Garrett Stone

Brickfield, Burchette, Ritts & Stone
1025 Thomas Jefferson St., N.W.
8™ West Tower

Washington, D.C. 20007

Attorney for Nucor Steel Marion, Inc.

Cynthia A. Fonner

David Fein

Constellation Energy Group, Inc.
550 W. Washington St., Suite 300
Chicago, IL 60661

Attorney for Constellation NewEnergy,
Inc. and Constellation Energy
Commodities Group, Inc.

Richard L. Sites

General Counsel and Senior Director of
Health Policy

Ohio Hospital Association

155 East Broad Street, 15th Floor
Columbus, OH 43215-3620

Craig G. Goodman

National Energy Marketers Association
3333 K 8t., N.W,, Ste. 110
Washington, D.C. 20007



Sean W. Vollman

David A. Muntean

Assistant Directors of Law
161 S. High Street, Suite 202
Akron, OH 44308

Attorney for City of Akron

Joseph Meissner,

The Legal Aid Society of Cleveland
1223 West 6" St.

Cleveland, OH 44113

Attorney for Citizens Coalition,
Citizens for Fair Utility Rates,
Neighborhood Environmental Coalition
Cleveland Housing Network,
Empowerment Center for Greater
Cleveland

Glenn Krassen

Bricker & Eckler LLP

1375 East Ninth St., Ste. 1500
Cleveland, OH 44114

Attomney for Northeast Ohio Public Energy
Council and Ohio Schools Councit

R. Mitchell Dutton

FPL Energy Power Marketing, Inc.
700 Universe Boulevard

CTR/JB

Juno Beach, FL 33408

Attomney for FPL Energy Power
Marketing, Inc., and Gexa Energy
Holdings, LLC

Eric D. Weldele

Tucker Ellis & West LLP
1225 Huntington Center
41 South High Street
Columbus, OH 43215

Attorney for Council of Smaller
Enterprises

Larry Gearhardt

Chief Legal Counsel

Ohio Farm Bureau Federation

280 North High St., P.O. Box 182383
Columbus, OH 43218-2383

Gregory H. Dunn

Schotienstein, Zox & Dunn Co., LPA
250 West Street

Columbus, OH 43215

Attorney for the City of Cleveland

Langdon D. Rell

Bell & Royer Ca., LPA

33 South Grant Ave.
Columbus OH 43215-3927

Attomey for Ohio Manufacturer’s
Association

12



Damon E. Xenopoulos

Brickfield, Burchette, Ritts & Stone, PC.
1025 Thomas Jefferson Strect, N.W.
Eighth Floor, West Tower

Washington, DC 20007

Attorney for OmniSource Corporation

Craig I. Smith
2824 Coventry Road
Cleveland, OH 44120

Attomey for Material Sciences Corporation

Douglas M. Mancino

McDermott, Will & Emery LLP
2049 Century Park East, Ste. 3800
Los Angeles, CA 90067-3218

Attorney for Morgan Stanley Capital
Group, Inc.

sam@mmwncmh.com
Imcalister@mwnemh.com
jclark@mwnemh.com
dneiisenf@mwnemh.com

john.jones@puc.state.oh.us

william. wright@puc state.ch.us

drinebolt@aol.com
dboehm@bkllawfirm.com

BarthRover{@aol.com
jbentine@cwslaw.com

Cynthia, A Fonner@constellation.com
mhpetricoffi@vssp.com
gas@hbrslaw.com
leslie.kovacik(@toledo.oh.gov

lkeiffer@co.lucas.oh.us
mitch.dution@fpl.com

LBell33({@aol.com

robinsen(@citizenpower.com

Theodore S. Robinson
Citizen Power

2121 Murray Avenue
Pittsburgh, PA 15217

Attorney for Citizen Power

Gregory K. Lawrence
McDermott, Will & Emery LLP
28 State Street

Boston, MA 02109

Attorney for Morgan Stanley Capital
Group, Inc.

burkj@firstenergycorp.com
korkosza@firstenergycorp.com
haydenm@firstenergvcorp.com
elmiller@firstenergycorp.com
mawhitt@jonesday.com
ricks(@ohanet.org
henryeckhart@aol.com
cgoodman(@energymarketers.com
Vollmse@ci.akron.oh.us
ipmeissn@lasclev,org
LGearhardt@ofbf.org
gkrassen(@bricker.com

gdunn@szd.com
dex@bbrslaw.com
wis2%@vahoo.com
eric.weldele@tuckerellis.com
david.fein@constellation.com

13


mailto:sam@mwncmh.com
mailto:lmcalister@mwncmh.com
mailto:dneilsen@mwncmh.com
mailto:iohn.iones@puc.state.oh.us
mailto:ght@puc.state.oh.us
mailto:drinebolt@aol.com
mailto:dboehm@bkllawfirm.CQm
mailto:BarthRover@aol.com
mailto:ibentine@cwslaw.com
mailto:Cvnthia.A.Foimer@constellation.com
mailto:mhpetricoff@vssp.com
mailto:gas@bbrslaw.com
mailto:leslie.kovacik@toledo.oh.gov
mailto:Ikeiffer@co.Iucas.oh.us
mailto:mitch.dutton@fpl.cQm
mailto:LBell33@aol.com
mailto:rQbinsQn@citizenpQwer.com
mailto:havdenm@firstenergvcorp.com
mailto:ricks@ohanet.org
mailto:henryeckhart@aol.com
mailto:cgoodman@energvmarketers.com
mailto:Vollmse@ci.akron.oh.us
mailto:ipmeissn@lasclev.org
mailto:gdunn@szd.com
mailto:dex@bbrslaw.com
mailto:wis29@vahoo.com
mailto:eric.weldele@tuckerellis.com
mailto:david.fein@constellation.com

