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INITIAL COMMENTS AND OBJECTIONS OF THE DAYTON POWER AND LIGHT
COMPANY

L INTRODUCTION

On August 20, 2008 The Public Utilitics Commission of Ohio (“Commission™} issued ax
Entlry sccking commenls on the Commission Staff® 5 {(“Staff™ proposed Amendment of Chapters

4901:5-1, 4901:5.3, 4901:5-3, and 4901:5-7 of the Ohio Administrative Code and new ruies in
conneetion with Ohio Adminisirative Code Chapiers 4901:1-39 through 4901:1-41. The Dayfon
Power and Light Company (“DP&L™) respectfiily submits the following objections and

comments for the Commission’s congideration pursuant (o that Entry, -

. GENERAL OBJECTION

As a gencral observation with tespeet to the proposed rules, DP&L objects (o any rule

which wouid diminish or climinate any of the rights granted to DP&L under the revised code.

“The purposc of administrative rulemaking is to facilitate an administrative agency's placing into

effect the public policy embodied in Jegislation to be administered by the agency.™

| Ampen Qi1 Co. v. Petroleym Underground Storage Tank Release Compensation 1., 89 Ohio $t., 34 477,

484, 2000.0nie-224, 733 N.E.2d 392 ("Amoco Oil7),
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Administrative rules are invalid and unenforceable if they are “unrcasonable or in conflict with
the statutory enactment covering the same subject matier.™ Specific objections to specific
provisions of the proposed rules where appropriate arc found throughout the remainder of

DP&L’s comments,

HI.  4904:1-3¢ ENERGY EFFICIENCY AND DEMAND REDUCTION
BENCHMARKS '

A.  Section 4901:1-39-04 Benchmark Report Requirements

i. Baseline Computations For 2006-2008
Should Be Made and Copsistently Emploved.

At any point in time, onc can measure aclual peak demand and actual cnergy usage. But,
in order to calculate the benchmarks lor encrgy savings and peak demasd reductions, it is
essential to start with a baseline computation against which to comparc the energy usage and
peak demand. Rcealistically, the only baseline computation that makes sensc to use would be one
that is established prior io the implementation of the programs designed to save encrgy and
reduce peaks, Revised Code seetion 4928.66(A)(2)(a) refers o a baselive compuwied as the
average of the kilowatt hours sold and the averzge peak demand cxperienced in the preceding
three years. The proposed regulations in 4901:1-39-04(B){1) and (2) contain simnilar language
requiring compwiations Lo bo made with respect to the thice preceding years,

Both the statute and the regulations arc ambiguous as to whether or not the haseline for
each of these requirements (energy savings and peak demand reductions) is to be computed fora
single peried such as 2000-2008 or is to be recaleulated every vear using a rolling three year

period. DP&L strongly urges that the PUCO adopt regulations that clarily that the 2006-2008

? 1d. at 484; Columbus & Southern Obio Blee. Co, v. Indus, Comm'n (sf{)hm 64 Ohin 8 34 119, 122, 1942
Chio §12, 392 NE.2d [367 (“C&S Qhio Llee,™
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period is to be used to compute these baselines. A rolling three-year average would create &

compounding offect that would make already agpressive tarpets virtually impossible o meet.

The s1atule contcrplafes that each vear additional incremients of energy savings and

demand reductions would be achieved eelative to a baseline. Bul il the Year 4 caleulation of

actual encrey usage is compared o baseling sales that have already been reduced in the three

prior vears due to achicving the targets applicable in those years, the Year 4 and beyond

reduction targels beceme compounded. Over time, largets hased on rolling averages would

become impossible 10 achieve. The following table illustrates the point.

2024
2025

20a6-08
Baseline

1,000,000 %
1000000 Savings

1,000,000 Requirsd
4,000,000 0.30%
0.80%
1.50%
2.30%
3.20%
4.20%
2.20%
8.20%
7.20%
B.20%
10.20%
12.20%
14.20%
16.20%
16.20%
20.20%
22.20%

Target
Savings
with
2006

08
Baseline

3,000
$.000
15,000
23,000
32,000
42,000
52,000
§2,000
72,000
62.000
102,000
122,000
142,000
162,000
152,000
202,000
222,000

Enargy

Usage

467,000
92,000
985,000
277,000
968,000
B5&.000
848,000
938,000
928,000
915,000
£96,000
878,000
858,000
838,000
818.000
798,000
778,000

Rolling
Avarage

Baseline
1,006,000
999,000
997,003
493,603
985.944
982 681
974 672
965,198
954,229
941,798
927 508
BOS, 700
£48.531
867.002
841,956
816,085
786,465

Savings

Required
0.30%
0.80%
1.50%
2.30%
3.20%
4.20%
5.20%
8.20%
7.20%
5.20%

10.20%
12.20%
14.20%
16.20%
18.20%
20.20%
22.20%

Target
Savings
with
Rolling
Baseling
3,000
7.992
14,985
- 22,855
31,548
o A1,272
" 50,583
59,842
88,708
77.227
94,856
110,804
128,313
140,454
183,236
184.847
- 174,595

(1) Using 2006-08 Enerqy Sales as the starling point and for simplicity assuming no toad growth
or customer losses and no other adjustments over fime.

Energy

Usage

287 GU0
991,008
Q82,048
970,828
a57 297
841,389
923,989
905,355
885,525
864,571
838,343
798,796
763,218
726,548
838,720
850,438
51,579

Compounded
Savings
Relative to

2008-08
Usage

0.30%
0.80%
1.80%
282%
4.27%
5.85%
760%
£.46%
1%.45%
13.54%
16.67%
20.12%
23.08%
27.35%
31.13%
34.968%
38.481%
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For illustrative purposes, all dala assume that there is no load growth or other adjustments
nccessafy. The “Target Savings with 2006-08 Bascline” column shows that, with a 2006-08
hascline sales of 1,000,000 MWh before any energy efficiency programs arc implementexl, the
amount of cnergy savings 1o be achicved in 2025 is 222,000 MWh, or 22.2%, which is consistent
with the SB 221 target. But if a rolling average is uscd, then the 2022 - 2024 sales uscd to
calculate the basc line will already reflcet energy savings achicved in those years and imposing a
new 22.2% requirement on top of thoss alrcady achieved savinps has a compounding effect
shown i last Column “Compounded Savings™. The result would be the equivalent of imposing
a requirement for a reduction of nearly 39% from the 1,000,000 MWh sales level thal would
cxist absent any energy efficicncy programs.

To avoid this compounding cffect and to require compliance with the actual targets
established by SB 221, DP&L therefore proposes that the regulations for energy savings be
maodified 10 read:

The baseline for energy savings shall be the average of the tota!3 kilowatt hours purchased

by the electric utility’s Ohio distribution customers in (he preceding three calendar years

as reported in the utility’s (hrce most recent forecast reports prior to the first target vear,
years 2006, 2007 and 2008, '

The repulations for peak demand savings should refleet the same additional Janguage
cstablishing & 2006-08 haseline.

2. Altcruatively, Adjustments Should Be Made To Eliminate the
Effects of Prior Years Energy Savings and Feak Demand Reductions.

To the extent the PUCO may inlerpret the statute as requiring baselines o be recomputed
annually usimg a (hree-year rolling average mechanism, the PUICO should also recognize that the
statute gives it the authorily 1o make all appropriate adjustments 1o the basclines. The PUCO can

cstablish an end-rcsult using a three-year rofling average that again avoids the compounding




09/03/2008 TUE 14:486 FAX @006/028

cffect and achicves the encrgy savings levels and peak demand reductions sel forth in §B 221 hy
explicilly requiring that the rolling average baselines be adjusted to eliminate the effects of
savings and peak demand reductions achicved during the three year period used to compute the
basclines.
Under this approach, the proposed regulation on energy savings bascline should read:
The bascline for energy savings shall be the average ol the total kilowatt hours purchascd
by the electric utility’s Ohio distribution customers in the preceding ihree calendar years

as reported in the utilily’s three most recent forcoast reports, adjusted to eliminate the
elfects of energy savings that were achieved during the preceding three calendar vears.

The proposcd regulation on the peak demand reduction Imclmc would contain a similar
adjustment.

3 Scction 4901:1-39-04(B)(2)

In addition to the language proposed 1o establish cithor a 2006-08 bascline or to
make an adjustment to refloct prior years® reductions, lwo techrical amendments are
proposed. The beginning of the first sentence should be modified to 1'¢¥1d as

The basclinc for peak demand reduction shall be the averape of the highest

seasonal hourly integrated peak demand 1n each of the grccccimg past three

calendar years ... "
This language clarifies that it is the average of the peaks in the (hree pr;faeding years that
is applicd and uscs the word “preceding” rather than “past” in order to conform with the
samc term used in subsection (B){(1).

Additionally, a sentence should be added w0 the end of subscctién (B)(2) to clarify

for utilities thal arc members of PIM that the utility’s peak demand shQuid be set at the

fovel determined by PIM for billing purposcs. By using a consistent value for peak
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demand, the demand reductions targets cstablisbed here will ba reflected in reduced costs

asgociated with peak demand.

nnnnn

reference to (the utility's peak capacity oblization in the preceding three calendar
years as determined by PIM.

4. Section 4901:1-39-04(A)

The word “calendar’ should be inscrted at the end of section 4‘)ﬁ1 11-39-04{ AX 1) so thay
it reads ., demand for the current calendar year™ to make this seefion congistent with
subsection (AX2) immediately below, which contans the “calendar™ modifier,

Subscction (A)(3) should be modificd to reads as follows:

A description of alt actions evaluated eensidered and laken 0 comply with the adjusted
benchimarks for the prior calendar year. !

To reguirc a dcscripl.iuﬁ of *zll” actions even considered is simply an il;'zpossiblc requircinent lo
meat, given the vagueness of the term “considered.” The provision as writlen could be construed
so broadly as 10 require the description of handwritien notes by lower echelon emplayees of
ideas that arc never seriousty pursucd. The proposed modification better describe the most
useful information-—-the potential aliernatives that the utility seriously @valu&mlcd.
5 Section 4901:1-39-04(R)(3)

A clarifyimg amendment should be made to ensure that futurc disputes do not arise
regarding the standard for adjusiments to the bascline that ave proposed under subscction (B)(3).
The first sentence should be modificd to read:

“An cleetric utility may proposc adjustments to its basehines, which will be revicwed for

.......

6. Section 4901:1-39-04(B)(4)
The “exhaustion’” standard for amendments 10 a baseline set forth in subsection (B)(4) is

unduly restrictive on both the utility and in limiting the Commussion’s authority to approve
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approprialc amendmenis. 1t is also inqunsistcntwith SB 221, section 4923.66(A)(2)(b), which
requires a firling by the Commission that the “utility cannot rcasonably achieve the bonchmarks
duc to regulatory, economic, or technological reasons beyond ils reasonablc control,”

It would be virtually impossible for a utility to prove that it had “exhausted” all
compliance efforts and if the Commission should be inclined to approve an amendment, it would
similarly be difficult for it to defend a finding of “exhaustion” if some cntity appealed such a
finding to the Ohio Supreme Court. Bc:c-ause SB 221 does not explicitly create a ceiling on ¢ost
impacts for cnergy efficiency and demand reduction programs like the 3% cap applied with
respect o renewable energy resources, it is particwlarly important that the Commission retain
sufficient flexibility lo pcrmit an amended benchmarle when the public interest and the rule of
reason demands it. DP&L proposes amending this provision (o read as follows:

An clectric utility may apply to amend the benchmarks c&uc o rcpulatory,

economic, or technological reasons boyond the clectric wtility’s reasonable

cantrol. I any such proposal, the electric utility shall demonstrate that #-has
exbunstod-al-compliance-options:_it cannot reasonably achicve the benchmarks

duc to_rceulalory, cconomic, or techpological veasons heyénd its reasonable
contiel,

7. Section 4901:1-39-04(B)(S)(c)

This subsection should be deleted in its entirely. The United S;tatcs EPA. portfolio
manager database is designed to be a consumer tool, not a standard against which a
ulility’s performance is to be measured. The database is not designed for the purpose
contemplated by this rule and as such the rule is fraught with the risk of providing

unpredictable oulcomes.

8, Scction 4901:1-39-04(B)(7)
The phrase “and market valuation” should be deleted from this requirement to prepare an

asscssment and benchmark report to be filed with the PUCO. The term “market valuation” is

4008/028
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unclear and probably unknowable in the ahécncc of an active compeiiti;rc market where multiple
vendors are secking to provide demand reduction or encrgy cfficiency fesources. It is highly
speculative 1o look five- or ten-years out even 1o project cnergy prices. It is heaping specuiation
onto speculation to then try o sct & market value on savings based on uncertain estimates of
market penctration for certain types of resources, the uncertain cslimates of the amount of energy
that will aclually be saved by customers thal do usc such resources, and the uncertain cstimates
of cnergy prices.

9. Proposed Additional Section 4961:1-39-04(B)X8)

DP&L recommends the addition of a subsection (BY(8) that would allow for the banking
of over-compliance with the enerpy efficiency and peak dernand reduction targets to be used in
future years to meet benchmarks. By adding such language, the PUCO will promotc over-
compliance and aggressive implemenfation of programs as carly as possible. The abscnee of
such language, in contrast, promoles a regime where “just barely” compliance may be the norm.

The following language implements this recommendation:

(8) An eleciric wlility may use any energy efficiency or peak demand reduction amount
that exceeded the benechmark in the previous vear 10 count toward the utility’s
compliange with the current year henchmark.”

10.  Section 4901:1-39-04(C)
DP&L, recommends that the sceond sentence in section () be amended to read as
follows:

“Subject to the review and approval of the Commission, Staff may publish guidclines for
program measurement and verification of compliance. ..

TP
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In the absence of Commission review and approval, such guidelines copld be construcd as the
equivalent of regulations that are not promulgated i accordance with law and pursuant to an
improper sub~delogation of the authoritly granted solcly to the Ccmmiséion by statutc.

DP&L objects (o Subscction (C)(1) of 4_901 :1-39-04, It should be deleted in its entircty,
The provision states that an electric utility shali not count towards compliance with the enetgy
savings or demand reduction targeis any tcchnologics or measures that arc mandated by law,
This restriction does not appear in SB 221, is contrary to various provisions regarding mercantile
customers within SB 221 and would have the unintended conscquence €of putting utilities in the
position where they would not be active pariners in any ¢fforts to promote non-ulility enorgy
efficiency programs. |

That last point bears repeating and an cxplanation in the form of an cxample. Suppost
that a utility plans an aggressive campaign 10 promote compact florescent Jight bulbs as one of its
programs developed to meet its cnergy savings targels. But two years from now, some members
of the Qhio General Assembly miroduce Jogistation that all Srate-owned buildings should be
fitted with compact {lorcscent light bulbs. n the absence of this rcgula;ttory provision, the utility
would probably actively support such legislation. The effect of 4901 1 =39-04(C)(1 ) if pormitied
to stand, however, would be that the encray saved as a result of this Si:élc mandate would be
excluded from the computalion of savings achicved within a utlity’s s?:mricc territory. This, in
effect, steals a tool from the utility that might have been one of its mor;ﬂ cost-clTective tools to
meeting the encrgy savings targets, making it far more difficult fo acrha';eve (he targets. While
active opposition 1o the legislation might not oceur, there is no inccmifvr: whatsoever for the
utility to promote or endarse such legislation. The same situation would atisc in the context of

city-sponsored programs of new building codc proposals that would enhance cnergy cfficiency.
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Scction 4928.66(AX2)(c), specifically states that mercantilc customer-sited energy
efficiency and peak demand reduction programs arc to be counled loward compliance by the
utility. The proposed regulation, however, creales an unwarranted excéptkm contrary to the
statute that would exclude the savings for compliance purposcs if the mercantile customer werc
reguirced by law or regulation 1o apply an energy savings resource. Thc; proposed regulation
again makes utilities by-standers or cven active opponents of any proposal coming from any
govermnental eatity that would imposs an ¢fficiency requirement on ariy customer, as it would
have the effect of making it even more difficult for the utility to meot iés targets.

DP&L atso proposes that a clarifying amendment be made to another part of this
subsection. Scction 4901:1-39-04(C)(2) is unclear as drafted in that it first specifics that
custommer sonsent will bo required prior (o the utility turning over data ﬁboul customer bilis,
usage and demand, to a U.S. governmental agency, but then states that customers will bave the
ability to “opt-out” of this sharing of inlormation. Customer silence (a [ailure to opt-out) is not
the same as customer consent. DP&L recommends that cither the second sentence be amended
10 be in the form of an “opt-in” consertl, or that the “subject to cuswmei*r consent” phrase he
deleted in the first sentence. DP&L further notes that some customers could view the release of
this kind of data to a U.S. governmental entity as a sensitive civil liberties issuc and sugzests that
the Commission take that into consideration in determining whether m; not to retain this
provision in the regulations. |

B.  Scction 4901:1-39-05 Recovery mechanism

1. Deletion of the First Phrase in Section 4901:1-39-05
Proposcd Regulation 4901:1-39-05(A) provides that the utih’ty;may file an application for

cost recovary upon “approval of an electric utility's long-term [orceast and benchmark reports.”

10
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There is no provision in the Ohio Revised Code that permits the Commission to condition
recovery upon approval of those items. This provision would set up a régulatory structure that is
unlawful in that the utility is required 10 initiate programs to mect targets thal are in effeet
beginning in only a few months, but would be unabie ta cven fiie for recovery of costs for such
programs until some unspecified future date when a long-term {orecast is approved or, even
worse, some period that is more than a year from now when the first benchmark report is filed.
Moreover, the provision suggesis the possibility thal narrowly missing a benchmark targel,
which could result in a “disapproval” of the benchmark report, conld then result in @ total
disallowancc of alf costs that were incurred in the utility’s attempt to achieve the target.

A scparate and independent reason that the proposcd rulﬁ is invaliid is that il
violates R.C. section 4928.143(D), which provides thal “the commission may approve, modify
and approve, or disapprove subject 1o division {C) of this section, provisions for the incremental
recovery or the deferral of any costs that are not being recovered Lmdm': the ratc plan and that the
utility incurs during that continuation, to comply with . . . divigion (A) of £ 4928.00 of the Rev.
Code.” The Staff's proposed rule—which dimimshes DP&L’s right toérocovcr its costs—is

invalid.

2. Scetion 4901:1-39-05 (A)(1)

This provision creates an unnocessary patential for future dc:batjes o arise on how to
allocate certain {ypes of transmission and distribution costs between energy efficiency and othot
purpascs such as reliability. R.C. scction 4928.66(A)(2)(d), perinits tménsmission and
distribution inlrastructure investments that reduce line losscs to be part of a pregram Lo meet
energy savings targots. The regulation, however, scemingly mvites potential litigants W argue

that while these investmenis reduced line losses, they also enhanced reliability and therefore only

I
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some portion of the costs should be recovered through an energy savings and demand reduction '
rider, Presumably, the litigants would not be opposed to enhanced reliability and would not
proposc a disallowance, but rather recovery of the remainder through base rates,
Morcover, the proposed rulc as writien is inconsistent with R.C, scction 4928.143
{B)2)(h) which allows a distribution wtility to reguest single issuc ratcﬁsaking treatment for
infrastructure modernization, and specifically stales as part of its determination in approving the

plan “the commission shall examing the reliability of the electric distribution utility’s distribution

system.” (cmphasis added) Therelore, the legislature clearly expected that infrastructure
moedemization plans would have an impact on the reliability of the delivery system. To disallow
recovery of infiastructure modernization investments that relate to relizbibity of the grid is
contrary to the express language of the statute,

To avoid these potential disputes over costs that would be recoverable one way or
another, and to harmonize this regulation with SB 221, DP&L recommends that the phrase
“limited to the portion of those investments that are aitributable to cnergy efficiency purposcs as
opposcd fo reliability or market purposcs”™ be deleted and the fc!iowing phrasc inscrted:

“if such investraents are found to reduc ling losses,” 1

3 Section 4901:1-39-05(A)(2)
This provision should be amended to read as lollows:

Mercantile customers commit their peak demand reduction . . | . may apply for all

gr partia] exemption from such recovery as set forth in rule 4901:1-39-06 of the
Administrative Code in proportion to the amount of their load they have saved in
rclation to the then current annual gnerpy sfficiency and demangd reduction target.

If a mercantilc customer implements an energy cfficicncy program that saves 10 kWhovera |
MWH load (0.001%), it should not be allowed Lo avend the entire cnergy e¢fficiency program

charge assessed by the utility cach ycar, A mercantile custemer’s opportanity to aveid the
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charge should be proportional ta the amount of energy and demand saved which it is providing to
the utility 10 help mect the target. The proportion of the charge avoided should never be greater
than 100%.

C. Section 4901:1-39-06 Commitment for integration by mercantile customers

Section 4928.66 (AX2)(¢) uses the phrase “commit...for integration into the electric
distribution utility's demand-response, . programs™ to describe what a mercantils customer must
do with its energy elficicney resources in order 1o gain exemption from the EDU’s encrgy
efficiency cost recovery mechanism. The intcgration of these programs is also addressed in the
S$taffs Proposed Rulc 4901:1-39-06. DP&L helicves this commitment should explicitly apply
with respect to participation in PIM’s demand response programs, A rhcrcamile customer or a
supplicr to it should be able to obtain the benefit of payments from PIM for participation ina
PIM demand reduction program or avoid paying a share of costs associated with the EDU’s
demand reduction programs, but not both.  The mercantile customer’s avoidance of the EDU’s
encryy efficiency cost recovery provides ample compensation to the mercantile customer and
that customer should not be entitled to further compensation---for the same EDU commitied
resources—in the PIM market.  To elarify this point, DP&L proposes to amend 4901:1-39-06
(A) to road as follows:

A mercantile customer may enter into a special arrangement wjith an electric

wtility, pursuant to division (A)(2)}d) of section 4928.66 of the Revised Code, to

commil the customer’s demand reduction, demand responsc, or encrgy efficiency

programs for integration with the clectric utility’s demand reduction, demand
responsc, and energy cfliciency programs, provided that the EDLU shall control

and accruc the benefit from the mercanlile cusiomer's commitied energy
efficiency resources in any and all PIM and MISO demand response or other

i

programs or markets wherg the mercantile customer’s conymitted energy
efficiency rosources have value. Such special arrangement shall; . |

13
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In addition, Stafl should put in place in additional subscction(s) fo this rule a structure for
identifying how the customer-provided impacts will be measured and vatued - and this should be
congistent with the measurcment and valuation process applicable to the EDU. Alsc, to the
gxtent the EDU rehies on customer-provided impacts (¢ meet 1ts {arget, fif such customer-
provided impacts arc less than the anticipated level, this should not trigger a penalty to the utility
for not meeting the tarpet, Finally, the amount of any financial benefit given {o a customer
pursuant to this section should not exceed the product of the energy cfﬁcicncy surcharge and the
customer’s bascline usage. These subscction(s) should be consistent wlith the related provisions

proposed by DP&L in its July 22, 2008 comments to OAC 4901 :1 -38-04(B).”

IV.  4901:1-40 ALTERNATIVE ENERGY PORTFOLIO STAN
A, Scction 4901:1-40-01 Definitions
1. Scction 4901:1-40-01(1) “Deliverable into this State”
The Commission should adopt the most cxpansive definition possible of “deliverable into
this Stale™ i.n order to maximize the number of potential supplicrs of alternative encrgy &l the
most cconormical cost 1o consumers. Consistent with that obyjective, DP&L proposes a

modification to the definition set (orth in the propesed regulations that would read:

“Deliverabic_into this state” means that the clectrigity or Renewable Enorgy Certificate
originates from a facility that is interconnceted to clectric distribution and transmission
gvslerns such that the electricity from such a facility could he _t_lfansrniucd 10 g State.
Any electricity from a facility sited in Ohio. a contignous State, or interconneeted with an
clectnie transmission company that is a member of the PIM Intgrconnection, LL.C, or the
Mid-West Independent Transmission System, Ine, shall be deemed to be “Deliverable
into this state.” For facilitics sited clsewhere, a showing is required that the power from
such a facility could be delivered intg this state pursuanl to onc or morc ranstission

agrecements, but it shall not be reguired that trangmisgion agreements actually be
exeouted. 3

DP&I. proposed the same additions in section IV(CY(2) of its July 22, 2008 commema filed in Case No.
08-777-BL-ORD ‘

14
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The addition of the phrasc “Renewable Energy Certificate” in thc first sentence is to
harmonize this definition with proposed regulations seclion 4901:1 —4(1;04(9}(1), which reguircs
that RECs used 1o mcct the renewable requirement originate from a facility that mects the
definilion of a renewable cnergy resource, which, in turn, has a *“deliverability” requircments,

The sccond senlence of the proposed definition is appropriate for administrative
convenience: there shoull be no requircment for a showing to establish something that the
Commission already knows — electriety from facilities sited within PJ M or MISO are
dcliverable into Ghio. Both PYM and MISO require a study to be perfc?:mmd prior to the time
that any gencration resource is interconnected o the systems that they operate. That study is
designed to determine the cxtent to which the output of the proposcd generator can be
fransmitted across the grid using existing facilitics or whether transnmigsion upgrades arc
neecssary 1o ensure thal the output can be transmilted across the grid. Al market participants
within PIM or MISO rely on these studics and know thal once the new gencration facility is
authorized 1o intorconnect, its output is deliverable throughout PIM or MISO, subicet only 10
cmergencies and congestion pricing, It would be a waste of Commissqion resourees o require 4
separate proceeding 1o review and {ind that PIM or MISO resources are deliverable into Ohio.

The third sentence is designed to maximize opportunitics 1o prbmotc new alternative
energy resources in the most cost-effective manner by clanfying what?kind of showing must be
made to meet the requircment. The Staff proposed definition, that a showing be made that the
cleetricity “could™ be “physically delivered” inlo the State, appears Lo ilbc on the right track here
in (hat it docs not appear o require that transmission agreementis be c;%ccuted such that the
electricity actually get deliversd to Ohio. Howcever, it is not clear what “physical™ means in this

contexl, because one cannot *paint the electrons.” That is, clectricity physically flows along
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paths of least resistance (o consumers irrespective of how contracts are éslablished among
gemorators, utilities, and consumers. With the prevailing flow of power from waest 1o gast, for
example, one could not demonstrate that the clectrons from a renewahlcf resource in New York
actually physically flowed backwards toward Ohio. However, power pﬁrchasc contracts are
routinely wrilien that speeify receipt points and delivery points that create a “contract path™ that
is counterflow. ‘The result of such a contract in the context of an integrated transmission system
like PJM 13 that the clectrons from all the different interconnected generaters and loads
“physically” flow along lines of lcast resistance in a way that maximizes efficiency, while for
contract and bitling purposes the power is deemed to starl at the gencrator (for sxample, a reccipt
point at the generator's bus bar witlun the New York Power Pool whichi has transmission tics 1o
PIM) and end at the designated delivery point (in this casc, & point in Ohia),

DP&L's proposal clatifics tikw showing that 18 necessary by cxpiicitly stating what
appears to be imphed within the Staff proposed Janguage, that is, a shoﬁing should be made that
a contract path could be established, cven if, in reality, no such (ransmission contract is exceuted,
The modified definition promotes the least-cost and most efficient oplit;n for procuring
renewable power. 1[the least-cost option ig wind energy from North Dakotz or solar power from
Arizong, the utility should be able to procure such power 10 mect its obiigations under §B 221;
but the cost-cffectivencss of those options will drop considerably and ti:'nc ultimatc costs to
consumers will rise considerably if there is additional requirement that ‘;Iransmission agrecmetits
be entered nlo (o create a contract path to Qhio, |

The benefits of an cxpansive definition are casily demonstrablc:. The current cost of a

2008 National Green-E REC is in the range of $2.50 to $3,10. On the othet hand, REC located
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within specific states --including contiguous states-- -can vary widely. For instance Pennsylvania
Tier 1 2008 RECs arc currently priced around $8.50.

The cxpansive definition of “Deliverabic into the state™ proposcd here by DP&L is also
consistent with the reality of how RECs are bought, sold, and retired. SB 221 conlemplates the
procurement of RECs as onc mechanisin to meet a renowable energy obligation. Because RECs
are ¢flen sold independently from the actual power that is generated, there would never be a
requircment that a trangmission contracl path actuatly be established (o procure a REC, RECs
arc paper transactions and flow through the mail, computer systems, and facsimile. Both the
RECs and the power from a facility should be subject (o the same 1'oqu;ired showing that the

1
power “could” be delivered to the statc under one or more 1mn$missiof1 agreemenis, but without
the requirement that such agreements be exceuted and the associated transmission costs bo
incurred.
2. Section 4901:1-40-01(M) Double-Counting

A profiibition against double-counting is appropriate to make sure that the same resource
is not counted towards compliance by two different entitics. That is & primary justification, for
cxample, for « RECs tracking system such as is required under proposed regulation 4901:1-40-
04(DX2). The double counting definition as applied to regulatory requirements should be
clarified, however, to ensure that it docs not apply to prohibit a utility ior clectric services
company [tom counting an advanced encrgy resource towards compiiémce with multiplc
requirements that may be imposed by different governmental entities, For example, if the federal
government were (o imposc a renewable portfolio reguirement that c:ails for 3% of a ulility’s
generation portfolio 1o be from renewable resources by 2020, and an Ghio utility is providing

8.5% in 2020 in compliance with SB 221, then the Ohio uiility should be found to be complying
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with both state and federal law. 1t would be inappropriate to apply that federal law and this
proposed definition 1o reach the concluston that the utility now has to provide 5% + 8.5% in
order to mect hoth the federal and Ohio targets.

Additicnally, the term “double-counting” is used in the propose(;i regulations only in the
context of mecting regulatory requircments. 1t is uneloar, thercfore, wh:y the proposed definition
also references the support of voluntary product offerings or marketing claims. To the extent
that these referonces are intended o preclude the use of RECs to meet the SB 221 requirensent
and to offcr green power {o customers directly through a green energy tanff, the intention is
misplaced. Certainly, there should be no double collection ol costs. That is, ifa utthity buys a
REC and is compensated for that cost through a green energy taniff, 111&:? costs would not also be
recoverable through whatever rider is established (o recover costs of c&nplianco with 8B 221,
But lhr—:ﬁ: is no rational basis lor excluding that REC from counting towards a utility’s
obligations under 8B 221. SB 221 establishcs renewable energy targets to meet as a percenlage
of utility sales but docs not compel any particular method for meeting those targets. If a utility
coutd meet the largets solcly through the voluntary participation of ctlsiqmers willing to pay for
RECs under a green encrgy tari T program, that should be an outcome that would be applauded,
not barred. The targets sel within 3B 221 would be met through the vdluntarily participation of
customers and no unwilling customer would be charged, .

DP&I, therafore, recommends that the proposed definition be modified (o read:

|
“Double-counting’ means utilizing renewable encrgy, rencwable energy credits or
enerey cfficiency savings by a utility, energy services <:<3|1'1p:;13_\){,i or mercantile customer
that is subject to an Ohio requircinent, if such renewable eneray, renewablie energy
credits or cnerey efficiency savings is also being used or applied for the account of some
other entity.” :
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i Section 4901:1-40-01 (U) Fully aggregated

RECs arc a separate product from capacity and energy that might also be sold from a
renewable resource and DP&L does nol belicve that the regulation is intended 10 bar the
purchase of RECs as a scparatc product, Instead, the intent of the regulation appears to be to
avoid the scparation of a single rencwable MWH into separately sold SO: RECs, NOx RECs,
carbon RECS, cte. Therefore, this section should be modified 1o read as {ollows:

“Fully aggregated”™ mcans that the renewable energy credit shall retain all of its

cnviropmental attributes, including those pertaining to air emissions, and that specific

cnyiropmental atiributes arc not separated from the rencwable energy credit and sold
ndividually. :
The recommended inscrtion of the word “environmental” will facilitate that intent, without
creating a question as to whether a REC can be purchased separately from the energy output.
B. Seciion 4901:1-40-03 Requirements
1. Section 4901:1-40-03(A)

DP&L proposes a technical amendment to ensure that this provision ts not read 10 be in
conflict with the requirement that the altemative energy resources be deliverable to Chio. This
provision statcs that 25% of retail salcs “arc supplicd with electricity from altcrnative energy
resources,” which could be read to “paint the elecirons™ or to require d;elivcmlwility to the
particular utility zone rather than just lo Ohio. The intent of the pmvis;ion can be hetter met with
the following Janguage:

All clectric utilitics and affected electric services companics s}?)all ensure that, by the ond

of the year 2024 and cach year thereafler, electricity [rom alternative energy resources

cquals at least twenty-live poreent of their retail electric sales in the state. st-least—twenty-

five-per-cont-oftheirvetail-elects 10—5&195—Hi—fhe—s+&ke—a¥ﬁ-mp?hed—w&h—ele%y—ﬁmn
allernative-energyresourees:

2, Section 4901:1-40-03(A)(2)(a)
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Thig provision is ambigucusly drafied and could be interpreted as adding a new mandate
beyond that specificd by SB 221 to require that half of the solar energy requirement be from a
facility located in Ohijo. SB 221 reguires that only that half of the renewable energy resources be
from a facility located in Ohio and lurther includes as a subset of he rencwable energy resourccs
reguirement a solar energy requirement. There is, however, no statulory requirement that half of
the solar energy come [rom facilitics located in Ohio. The phrase ¥, including solar encrgy
resources,” should be deleted from this subsection,

3. Section 4901:1-40-03(AX3)

The provision that requires that compliance costs for renewable resources be avoidable is
in potcitial conflict with SB 221, section 4928.143(B)(2)(¢c), which prqvides [or a non-
bypassable charge for any type of gencration resource that is found to Bc needed pursuant to an
inlegrated resource plan and meets other eriteria. This proposed regu]aiion should start with the

phrasc: “Except as provided in Revised Code section 4928, 143(B)(2)(¢), .. .

4, Section 4901:1-40-03(B)(1) !

Similar to the discussion above related to the bascline for enargy cfficiency targels, the
bascline for advanced cncrgy targets shauld be fixed bascd on the preceding three years prior to
when 8B 221 was enacted. Therefore, this provision should be modified as follows:

(1) For electric utilitics, the hascline shall be computed as an average from—the-three

Weedmg-ealeadmmyems-of the tolal annual number of kilowatt hours of clestricity sold

under its standard service offer to any and all retail clectric customers whase electric load

comters are service by that clectric utility and are located within the electric utility’s
certified territory prior to the (irst tarset vear, years 2006, 2007 and 2008,

3. Section 4901 :1-40-03(B)(2Kb)
The provision that permits an electric services company without previous sales in the

State io cvade any renewable or allcrnative energy requirementt provides an inappropriate
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advantage to new marketcrs, some of whom may cven be existing marketers under & newly
formed entity created for the sole purpose of being 4ble to evade these requirements. DP&L
would suggest that this provision be modified to require that:
For an electric scrvices company with no retai} clectric sales in the state during the
preceding three calendsar years, its bascline shall equal=ere be initially established at the

level of sales that it projects will be madg in its first year of sales in Ohio and updated
cach year thereaficr until such time as it has fhree years of sales in Ohio.

. Section 4901:1-40-03(C)

The 15-year planning barizon is too long and would provide little information of value, at
Ioast in the injtial years where rencwable energy resources activities are just underway and some
of the forms of alternative energy resouress ave nod yot cven commercially feasible. DP&L
would suggest that a S-ycar planning horizon be required for the {irst scveral plans, increasing to
a 10=ycar planning horizon beginning i 2015.

C. Section 4901:1-40-04 Qualified resources

1. Section 4901:1-40-04(B)(7)

This subscction defines as a qualifying advanced encrgy resource only that pottion of the
demand side management and energy efficicncy programs that are “above and beyond that used
to comply with any other regulatory standard or program.” 813 221 t:(;nlains no such restriction,
Revised Code section 4928(34) defines altemnative energy resources and in subpart (g) specifics

that aliemative cnergy resource mcludes: Demand-side managament and any energy efficiency

improvement. {Emphasis supplied.) There is no statutory limitation that only that portion of any
such program that exceeds the standards sel forth in 4928.60 weuld qualify and the Commission
has nol been given the suthority to redefine what qualifies as an adva_ﬁce energy resource, The
phrase “above and beyond that used to comply with any other regulatéry standard or programs”

must be deleted.
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2. Section 4901:1-40-04(G)
A new subseciion G is proposcd in order (¢ promofe aggressive implementation of
programs, inctuding the potential for over-compliance.

(G)_Ap electric utility may use any advance enerpy resource amount that exceeded the

henchmark in the previous year to count loward mecting the electrie wility’s compliance
with the current year benchmark,

D.  Section 4901:1-40-07 Cost cap

Subscctions (A) and (B} of 4901:1-40-07 relating to the 3% cost cap limitation must be
clarified. As written, they appear to apply separate 3% caps, onc to advanced energy and onc to
renewable cnerpy resources. This could be read to permil up Lo a 6% ix;crcasc before the cost
cap limitation would apply. DP&L has carcfully reviewed SB 221, section 4928.64(C)(3) and
rocognizes that the statutory tanguage is somewhat ambiguous in this regard. As a participant in
the legislative process, however, DP&L subrmis that its understanding of the 3% cap was that it
was always a single cap applied with respect to the cosls of both categories. DP&Ls

|

interpretation is also consisient with the fact that renewable energy r'eséurccs and alternative
energy resources ave not two scparate ttems under 3B 221, Instead, thére i$ an overall alternative
energy resources requirement and rencwable cnergy is a subset of altcrjna.l.ive COETZY rCSOUrees,

DP&L recommends thal the two subscctions be combined inlo one subscction and
clarificct to apply the 3% cap on the rate effects [or the combined alternative encrgy and
rencwable cnergy programs. Additionally, DP&L recommiends that the phrase “generation rate™
be amended to read “genstation rate for customers in the aggregate” tc: clarily that this is one
unificd sct of calculattons and docs not vary cusiomer ¢class by custmn;:r class,

The proposcd discretionary power found in section 4901 :140—?7([7) to increasc a future

yoar's obligation ta include some past year’s “undercompliance™ due to the three percent cap is
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tnsupported by SB 221 and should be deleted. First, in such a circumstance, there is no
“andercomplisnce.” The utility fully complied with the 3B 221 requirémcnl. Part of the
obligation was excused dug Lo the adverse raie impacts that would eiherwisc oceur, but that does
not meat there was an undercomphiance. There is therefore no justification Lo imposc an even
larger requirement than SB 221 imposes in a fulure year. Sccond, it would create a significant
amount of adverse financial uncertainty if a utitity had to report that, as a result of the three
percent cap, it fully met its obligations under SB 221, but now has a potential regutatory hability
in the form of an undefined future obligation that may be imposed at some undefined future dute
to provide even morc alternative cnergy than is required by statute.

E. Section 4901:1-40-08(D) Annual compliance payments

This proposcd regulation includes a provision that a compliance payment that is ordered
be accompanied by an attestation that the wtilily or cleetric services company will not seck
recovery from consumers. This is not a requireroent sct forth in SB 221 and is potentially
unlawliul to the cxtent it seeks 1o effectoate a waiver of rights, DP&L wonld cxpect that any
entity that becomes subject to a compliance payment would want to reserve all its rights fo
challenge the appropriatencss of the compliance payment order and the legality of the statutory
and regulatory structure. It is unlikely that any entily tn this situation would agree to sign such
an attestation, but insiead would make the comphiance payment under farotcst. The provision
already bars recavery, The attestation requirement therefore adds no substantive protection and
appears likely only to oreate additional conflicl, DP&L would rccomrﬁcx1d that the requircment

of a scparatc attestation he deleled from the proposed regulations.
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Vv, Section 4901:1-41-02 GREENHQUSE GAS REPORTING AND CARBON
DIOXI (ONTROL PLANNING

DP&L is investigating the implications of proposcd Fegulation 4901:1-41-02(A), which
wonld require it to become a participating member in an international ¢limate registry,
Currently, it is DP&L’s understanding thal participation in such a registry reguires certain
membership foes to be paid to the registry and may subjoet it to additional costs with respect to
the data tracking and reporting requircments. At the present time, DP&L has not quantificd the
costs associated with these requirements and reserves the opportunity l:o supplement its
comments if it determines that the costs are significant. Additionally, DP&L belicves that
membership in the registry docs not in and of itself carry with it any substantive obligations to
buy or trade CQ, cmissions allowance, or otherwise ingur cosls to cointrcl CO; emssions, 1f
further investigation indicates that there are substantive abligations associated with becoming a
membet of {he climate registry, DP&1. may supplement its comments herc to raise any concerns
that it may have with respect Lo such obligations or cosls associated with such obligations.

DP&L urges the Cormmission o suspend the implementation of subsections (B) and (C)
of proposed regulation 4901:1-41-02, and to dircct Staff to conveno a serics of technical
workshops and other proceedings to develop appropriate paramcters ﬁgr carbon dioxide control
planning. This entire field is still in it infancy and DP&L would respectfully submit that the
proposed regulations arc overly broad and undefined. As drafled, it aﬁpcars that cach wtility
would nced to independently ciploy a host ol outside consultants to iﬁtmlify, cngincer, and
make cost estimates for lechnologics that are themselves stitl Spccula.l:ive. Additionglly, it
appears that those studies would need to be made year afler year even if there is little or no
change in commercigl availability or costs associated with teclmologiés that could control carbon

dioxide emissions at existing power plants.

24




09/09/2008 TUE 14:30 FAX | f026/028

DP&L would submil that the better approach would be Lo convene technical workshops
that could betler define the scope of the issuc and coordinate the response. In particular, it
appears likely that a reasonably comprehensive study focused on retrofit technologies for
controlling CO, cmissions st existing power plants could be funded by the utilitics jointly. Once
that study is performed, the Commission and the utilitics would have far better information that
gould he used to develop additional requirements. |

The stafutory basis for these proposcd regulations 1s 4 single senfenee within SB 221,
calling for groenhouse gas reporting and earbon dioxide planning requirements. But subsection
(B) of proposed regulation 401:2-14-02 appears to be requiring a far more extensive and
undefined filing of an “environmental control plan, inchuding carbon dioxide planning.” Surcly
the Commission is not proposing to require utilities to rewrite or duplicate the cxtensive sets of
filings that have been made over the decades helore the U.S. EPA, Ohio EPA, or Ohio’s regioval
environmental authonties with respect to sulfur emissions (SO, and 5Q;), nitrous oxide
emissions (NO,), particulate emissions (overall and with respect 10 2.3 micron and below), ozone
(03), waler and waste cmissions. Nor does it scem likely that the Comfnissim1 is intending to
duplicatc or supplant the functions of these environmental agencics, which develop, authorize, or
roview State Implementation Plans, permits and other lagally enforccable mechanisms with
respect to these areas. But the scope of the term “environmental contrﬂ plan” is undefined and
excessively broad. At g minimum, the regulation should be modificd to focus on carben dioxide
controi planming as speeified in SB 221,

Subsection (C) is also cxcessively broad and ill-defined. The requirement to filc a plan
that includes “all technical information™ on the “most current scientific and engineering design

capability” to control the emission of “criteria potiutants and carbon dioxide® appears to be
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inviting the filing of truckloads of emissions data, engincering schematics, and engineering
studics performed in tho past with respect to all existing control technologies that have been
gonstrucicd. The requirement o identify ajl “potential actions™ appears to require anothet
truckload of documents that would cover cvery control lechnology ever considered (or even
thosc not considered at the time but available today). The requirement o provide all this
information within the parameiers of “economically feasibic best fechnology” raiscs a host of
ofhet issucs, including the potential need to create another truckload of data to develop cost
estimates for each technology.

For the foregoing rcasons, DP&L respeetfully urges the PUCO not to implement
subscetions (B) and (C) at this time and instead convenc technical conferences thal can better

define what information should be developed and filed.

V1.  Section 4901:5-5-01 ELECTRIC HTILITY FORECAST REPORTS FILING
REQUIREMENTS

Scction 4901:5-5-05 (E)(2)(b) should be deleted in its entircty, This information would
be provided in a utility’s fue! clause audit and would be duplicative il also required in the IRP
filing. I

Section 4901:-5-05(B)(5)(c)(i1) should be deleted in its entirety. The IRP process is a
planning process. [t is premature to know how the projects and plans in the future will impact
the cost to a utility and how those costs will be translated into rates and bill of customers.

V.  CONCLUSION

DP&L appreciates the opporiunity to provide these comments relative Lo the proposed
rules implementing SB 221, Witk respeet to its objections, DP &L has cndeavored to limit itself

in its objections to focusing only upon thosc propesed rules which will ht best prove 1o be wholly
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unworkable and at worst may be contrary to faw. The vast majority of its comments are intended

to clarify and improve the proposed regulations, DP&L. urges the Commission to adopt the

proposced amendmonts to the rules as set forth herein,

Rezpect{ully submitied,

Attorneys for The Dayton Power and Light
Company

1065 Woodman Drive

Dayton, OH 45432

09317-254-7171 ,

Judi Sobecki@DPLINC. com

Randall. Gri[TinggDPLING com
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