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PUCO USE OM,Y - Version 1.07 ! 

Date Received Renewal Ccrrification' ORIGINAL CRS 
Number CaseNumber 

02 -1786 -GA-C'KS 

RENEWAL CERTIFICATION APPLICATION 

COMPETITIVE RETAIL NATURAL GAS SUPPLIERS 

Please type or print all required information. Identify all attachments with an exhibit label and title (Example: Exhibit 
A-16 - Company History). All attachments should bear the legal name of the AppHcant. Applicants should file completed 
applications and all related correspondence with the Public Utilities Commission of Ohio, Docketing Division, 13*̂  Floor, 
180 East Broad Street, Columbus, Ohio 43215-3793. 

This PDF form is designed so that you may directly input information onto the form. You may also download the form by 
s a ^ g it to your local disk. 

SECTION A - APPLICANT INFORMATION AND SERVICES 

A - 1 Applicant intends to renew its certificate as: (check all that apply) 

IZI Retail Natural Gas Aggregator 0 Retail Natural Gas Broker IZl Retail Natural Gas Marketer 

A-2 Applicant infonnation: 

Volunteer Energy Services, Inc. 

790 Windmiller Drive, Pickerington. Ohio 43147 
Legal Name 

Address 

Web site Address www.veenergy.Gom 

08/20/06 through 08/20/08 

Telephone No. (614)856-3128 

Current PUCO Certificate No. 02-022(3) Effective Dates 

A-3 Applicant infonnation under which applicant will do business in Ohio: 

Name Volunteer Energy Services. Inc. or "VESI" 

Address 790 Windmiller Drive, Pickerington, Ohio 43147 

Web site Address www.veenergy.com Telephone No. î '̂ )̂ 856-3128 

A - 4 List all names under which the applicant does business in North America: 

Volunteer Energy Services, Inc. 

VESI 

~x\ 
d 
o 
o 

.-^ % 
% % 
C- :S; 

e G 

-o 

X - . 

ro 
o 

A-5 Contact person for regulatory or emergency matters: 

Name Richard A. Cumutte, Sr. Title President 

Business Address 790 Windmiller Drive, Pickerington, Ohio 43147 

Telephone No. (614) 856-3128 Fax No. (614) 856-3301 Email Address rcumutte@veenergy.com 

T h i s i s t o c e r t i f y t h a t t h e i^nagag a p p e a r i n g a r e an 
ac t fu ra te and coKXilete r e p r o d u c t i o n of a c a s e f i l e 
docioment d e X i v ^ ^ i n t h e regrul&r cou r se of b u s i n e s ^ . 
Techn ic ian ^ t t i ^Date Proceased / f'^f^lZ^On 
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A-6 Contact person for Commission Staff use in investigating customer complaints: 

Name Richard A. Cumutte, Sr. Title President 

Business address 790 Windmiller Drive, Pickerington, Ohio 43147 

TelephoneNo. (6^4)856-3128 p ^ N o . (̂ ^^^ Email Address rcumutte@veenergy.com 

A-7 Applicant's address and toU-free number for customer service and complaints 

Customer service address 790 Windmilter Drive, Pickerington. Ohio 43147 

ToU-Free Telephone No. 800-977-yESI Fax No. (614)856-3301 Email Address ^""i"««@v«e"^^y-°°'" 

A-8 Provide "Proof of an Ohio Office and Employee," in accordance with Section 4929.22 of the Ohio 
Revised Code, by listing name, Ohio office address, telephone number, and Web site address of the 
designated Ohio Employee 

Name Richard A. Cumutte, Sr. Titje President 

Business address ^^^ Windmiller Drive, Pickerington, Ohio 43147 

Telephone No. (6''4) 856-3128 ^ ^ ^ / p ^ Email Address rcumutte@veenergy.cx>m 

A-9 Applicant's federal employer identification number 31-1772693 

A-10 Applicant's form of ownership: (Check one) 

I I Sole Proprietorship Lj Partnership 

LJ Limited Liability Partnership (LLP) LJ Limited Li^ility Company (LLC) 

[Zl Corporation CH Other 

A-11 (Check all that apply) Identify each natural gas company service area in which the applicant is 
currently providing service or intends to provide service, including identification of each customer 
class that the appUcant is currently serving or intends to serve, for example: residential, small 
commercial^ and/or large commercial/industrial (mercantile) customers. (A mercantile customer, as defined 
in Section 4929.01(L)(1) of the Ohio Revised Code, means a customer that consumes, oliier than for residential use, more 
than 500,000 cubic feet of natural gas per year at a single location within the state or consumes natural gas, other than for 
residential use, as part of an undertaking having more than three locations within or outside of this state. In accordance with 
Section 4929.01(LX2) of the Ohio Revised Code, "Mercantile customer" excludes a not-for-profit customer that consumes, 
other than for residential use, more than 500,000 cubic feet of natural gas per year at a single location within this state or 
consumes natural gas, other than for residential use, as part of an undertaking having more than three locations within or 
outside this state that has filed the necessary declaration with the Public Utilities Commission.) 

(CRNGS Supplier Renewal - Version 1.07) Page 2 of 7 
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Oominion East Ohio 

Uukc Knerg}' Ohio 

Vectren Energy Detiveiy of OMo 

Rc&idenlial / Xiiiull ('iiiiiiiu-ii-i;il 

/ Residentiai / Small Commercial 

/ Residential / Smatt CmmnerciM 

Residential [ Small Commercial 

I Hiui f ' u i i i i i i r i i i H l ' liiiliiMii.il 

Lai^e Commercial / Indnistrial 

Large Commercial / Industrial 

Large Commercial / Indnstrial 

A-12 K applicant or an affiliated interest previously participated in any of Ohio's Natural Gas Choice 
Programs, for each service area and customer class, provide approximate start date(s) and/or end 
date($) that the applicant began delivering and/or ended services. 

n Columbia Gas of Ohio 

I Kvsidoiitiai K('*>iiiiiin!! Dale nf Srrv ice 

SiiiulK iimmvn-i.il itc!^iiiiiiiU l>.ll<•n^Sl•l\I^l• 

| I ansi' ( iinmii'ii-ial lU-iiiiinini* l>alc nt > t r \ i re 

Industrial Beginning Date of Service 

H ] Bommion East Ohio 

Kvsideiitial iSiuiiiiiiim Daii- l•^Ser^il^ 

Small ( iiniMK-ii-i.il liiuiiiiiinu l^itr ursrivii-i 

I arue C inrimerciiil lii-iiinniiiu l>.iii- nf Sirvict 

Industzial Beginning Date of Service 

D Duke Energy Ohio 

KeMdeiiiial 
TTfvrmm 

IU'>!iiininK i>ale nf SiT\iii" 

Suijill ( iimiiiuvi.il iti>«!iiiiiinu D.iie urseixici 

I arue f oniiiieici.il ISeuimiinu IMie tifSi-nicc 

Industrial Beginning Date of Service 

I I Vectren Energy Delivery of Ohio 

Resideiilial Ki^ilinniiiK IMlt of Sir* ice 

Small Commercial Be^uuiing Date of Service 

l.an!f ( oiiimvrcial Kcuiniiiiii; i>iilc uf service 

[Industrial Beginning Date of Service 

I ml Dale 

I ml Dale 

1 nd l).iiv 

End Date 

I nd Date 

End Date 

I nd Dale 

End Date 

l i id Datt 

I ml D.iti-

I ml Diile 

End Date 

I lid Daio 

EndDa te 

I lid l>:ile 

End Date 

A-IS If not currently participating in any of Ohio's four Natural Gas Choice Programs, provide the 
approximate start date that the applicant proposes to begin delivering services: 
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( i i lui i i l i iaf iaMifOhii i hiieiided Start l>Jle 

ilfiinininii I jv l Clliiii l i i iendnl S i j i l D.ilr 

I l>uki-1 iiiTu\ Ohio Inlendi-d Siarl Dale 

Vectren Energy Delivery of Ohio Intended Start Date 

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED. 

A-14 Exhibit A-14 "Principal Officers, Directors & Partners," provide the names, titles, addresses and 
telephone numbers of the applicant's principal officers, directors, partners, or other similar officials. 

A-15 Exhibit A-15 "Corporate Structure/* provide a description of the applicant's corporate structure, 
including a graphical depiction of such structure, and a list of all affiliate and subsidiary companies that 
supply retail or wholesale natural gas or electricity to customers in North America. 

A-16 Exhibit A-16 "Companv History," provide a concise description of the qiplicant's company history 
and principal business interests. 

A-17 Exhibit A-17 "Articles of Incorporation and Bvlaws, provide the articles of incorporation 
filed with the state or jurisdiction in which tihe sqiplicant is incorporated and any amendments 
thereto, only if the contents of the originally filed documents changed since the initial application. 

A-18 Exhibit A-18 "Secretary of State," provide evidence that tiie applicant is still currently registered with 
the Ohio Secretary of the State. 

SECTION B - APPLICANT MANAGERIAL CAPABILITY ANDJ^PERIENCE 

PROVTOE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED 

B-1 Exhibit B-1 "Jurisdictions of Operation,'' provide a current list of all jurisdictions in which the 
applicant or any affiliated interest of the applicant is, at the date of filing the application, certified, 
licensed, registered, or otherwise authorized to provide retail natural gas service, or retail/wholesale 
electric services. 

B-2 Exhibit B-2 "Experience & Plans," provide a current description of the applicant's experience and 
plan for contracting with customers, providing contracted services, providing billing statements, and 
responding to customer inquiries and complaints in accordance with Commission rules adopted pursuant 
to Section 4929.22 of the Revised Code and contained m Chapter 4901:1-29 of the Ohio Administrative 
Code. 

B-3 Exhibit B-3 "Summary of Experience," provide a concise and current summary of the applicant's 
experience in providing the service(s) for which it is seeking renewed certification (e.g., number and 
types of customers served, utility service areas, volume of gas supplied, etc.). 

B-4 Exhibit B-4 "Disclosure of Liabilities and Investigations," provide a description of all existing, 
pending or past rulings, judgments, contingent liabilities, revocations of authority, regulatory 
investigations, or any other matter that could adversely impact the applicant's financial or operational 

(CRNGS Siqjplier Renewal - Version 1.07) Page 4 of 7 



status or ability to provide the services for which it is seeking renewed certification since applicant last 
filed for certification. 

B-5 Exhibit B-S "Disclosure of Consumer Protection ViolatJons," disclose whether the applicant, 
affiliate, predecessor of the applicant, or any principal officer of the applicant has been convicted or held 
liable for firaud or for violation of any consimier protection or antitrust laws since applicant last filed for 
certification. 

[7| No DYes 
If Yes, provide a separate attachment labeled as Exhibit B-5 "Disclosure of Consumer Protection 
Violations." detailing such violation(s) and providing aU relevant documents. 

B-6 Exhibit B-6 "Disclosure of Certification Denial. Curtailment. Suspension, or Revocation," disclose 
whether the applicant or a predecessor of the applicant has had any certification, license, or application 
to provide retail natural gas or retail/wholesale electric service denied, curtailed, suspended, or revoked, 
or whether the applicant or predecessor has been terminated fi*om any of Ohio's Natural Gas Choice 
programs, or been in default for failure to deliver natural gas since applicant last filed for certification. 

l a No DYes 

If Yes, provide a separate attachment, labeled as Exhibit B-6 "Disclosm-e of Certification Denial, 
Curtailment. Suspension, or Revocation," detailing such action(s) and providing all relevant documents. 

SECTION C - APPLICANTFINANCIAL CAPABILITY AND EXPERIENCE 

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED 

C-1 Exhibit C-1 "Annual Reports," provide the two most recent Annual Reports to Shareholders. If 
applicant does not have annual reports, the applicant should provide similar information, labeled as 
Exhibit C-1, or indicate that Exhibit C-1 is not applicable and why. 

C-2 Exhibit C-2 "SEC Filings." provide the most recent 10-K/8-K Filings with the SEC. If applicant does 
not have such filings, it may submit those of its parent company. If the applicant does not have such 
filings, then the applicant may indicate in Exhibit C-2 whether the applicant is not required to file with 
the SEC and why. 

C-3 Exhibit C-3 "Financial Statements," provide copies of the applicant's two most recent years of 
audited financial statements (balance sheet, income statement, and cash flow statement). If audited 
financial statements are not available, provide officer-certified financial statements. If the applicant has 
not been in business long enough to satisfy this requirement, it shall file audited or officer-certified 
financial statements covering the life of the business. 

C-4 Exhibit C-4 "Financial Arrangements," provide copies of the applicant's current financial 
arrangements to conduct competitive retail natural gas service (CRNGS) as a biisiness activity (e.g., 
guarantees, bank commitments, contractual arrangements, credit agreements, etc.) 

C-5 Exhibit C-5 "Forecasted Financial Statements," provide two years of forecasted financial statements 
(balance sheet, income statement, and cash flow statement) for the applicant's CRNGS operation, along 
with a list of assumptions, and the name, address, email address, and telephone number of the preparer. 

(CRNGS S i l l i e r Renewal - Version 1.07) Page 5 of 7 



C-6 Exhibit C-6 "Credit Rating," provide a statement disclosing the applicant's current credit fating as 
reported by two of the following organizations: Duff & Phelps, Dun and Bradstreet Information 
Services, Fitch EBCA, Moody's Investors Service, Standard & Poors, or a similar organization. In 
instances where an applicant does not have its own credit ratings, it may substitute the credit ratings of a 
parent or affiliate organization, provided the appHcant submits a statement signed by a principal officer 
of the applicant's parent or affiliate organization that guarantees the obligations of the applicant 

C-7 Exhibit C-7 "Credit Report" provide a copy of the applicant's current credit report from Experion, 
Dun and Bradstreet, or a similar organization. 

C-8 Exhibit C-8 "Bankruptcy Information." provide a list and description of any reorganizations, 
protection from creditors, or any other form of bankruptcy filings made by the applicant, a parent or 
affiliate organization that guarantees the obligations of the applicant or any officer of the applicant in the 
current year or since appHcant last filed for certification. 

C-9 Exhibit C-9 "Merger Information," provide a statement describing any dissolution or merger or 
acquisition of the applicant since applicant last filed for certification,. 

SECTION D - APPUCAOT TECHNICAL CAPABILITY 

PROvroE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED. 

D-1 Exhibit D-l "Operations," provide a current written description of the operational nature of the 
applicant's business. Please include whether the applicant's operations will include the contracting of 
natural gas purchases for retail sales, the nomination and scheduling of retail natural gas for delivery, 
and the provision of retail ancillary services, as well as other services used to supply natural gas to the 
natural gas company city gate for retail customers, 

D-2 Exhibit D-2 "Operations Expertise," given the operational nature of the applicant's business, provide 
evidence of the applicant's current experience and technical expertise in performing such operations. 

D-3 Exhibit D'3 "Key Technical Personnel," provide the names, titles, email addresses, telephone 
numbers, and background of key personnel involved in the operational aspects of the applicant's current 
business. 

y ^ 4 . ^ / L d^^^u^ ^ - / / W ^ ' - ^ ^ 
Applicant Signature and Tide 

Sworn and subscribed before mc this 28th day of July Month 20D8 Year 

Signature of of ncial adntinistering oath Print Name and Title 

My commission expires on 

CHRISTINA M.MUNN 
Notary Public, State of Ohio 
My Commission Expires 10/24/12 

(CRNGS Supplier Renewal - Version 1-07) Page 6 of 7 



The Public Utilities Commission of Ohio 
Competitive Retail Natural Gas Service 

Affidavit Form 
(Version 1.07) 

In the Matter of the Application of \ 

) CaseNo. O ] ^ - ( " ) ^6 -GA-CRS 
for a Certificate or Renewal Certificate to Provide 

Competitive Retail Natural Gas Service in Ohio. \ 

County of Franklin 
State of Ohio 

Richard A. Cumutte, Sr [Affiant], being duly sworn/affirmed, hereby states that: 

(1) The information provided within the certification or certification renewal application and supporting infonnation is 
complete, true, and accurate to the best knowledge of affiant 

(2) The applicant will timely file an annual report of its intrastate gross receipts and sales of hundred cubic feet of 
natural gas pursuant to Sections 4905.10(A), 4911,18(A), and 4929.23(B), Ohio Revised Code. 

(3) The applicant will timely pay any assessment made pursuant to Section 4905,10 or Section 491118(A), Ohio 
Revised Code. 

(4) AppHcant will comply with all applicable rules and orders adopted by the Public Utilities Commission of Ohio 
pursuant to Title 49, Ohio Revised Code. 

(5) Applicant will cooperate with the Public Utilities Commission of Ohio and its staff in the investigation of any 
consumer complaint regarding any service offered or provided by the applicant. 

(6) Applicant will comply with Section 4929.21, Ohio Revised Code, regarding consent to the jurisdiction of the Ohio 
courts and the service of process. 

(7) Applicant will inform the Public Utilities Commission of Ohio of any material change to the information supplied in 
the certification or certification renewal application within 30 days of such material change, including any change in 
contact person for regulatory or emergency purposes or contact person for Staff use in investigating customer 
complaints. 

(8) Affiant further sayeth naught 

Sworn and subscribed before me this 2dth day of July Month 2008 Year 

Signature of Official Adminlstciing Oath Print Name and Title 

CHRISTINA M. MUNN ^ ^ commission expires on 

Notary Publte, State of Ohio 
My Commission Expires 10/24/12 (CRNGS Supplier Renewal) Page 7 of 7 
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VOLUNTEER ENERGY SERVICES, INC 

VOLUNTEER ENERGY SERVICES, INC. 

EXHIBIT A-14 

Principal Officers, Directors and Partners 



VOLUNTEER ENERGY SERVICES, INC. 

Richard A. Cumutte, Sr. 
Director, President aaid Treasurer 
800 Cross Pointe Road 
Suite D 
Gahanna, OH 43230 
P: 614/856-3128, ext 224 
F: 614/856-3301 
Email: rcumutte@veenergy.com 

Claik Runck 
Director, Vice President and Treasurer 
800 Cross Pointe Road 
Suite D 
Gahanna, OH 43230 
P: 614/856-3128, ext. 235 
F: 614/856-3301 
EmaO: cnmck@veenergy.com 

Richard A. Cumutte, Jr. 
Director and Secretary 
800 Cross Pointe Road 
Suite D 
Gahanna, OH 43230 
P: 614/856-3128, 
F: 614/856-3301 
Email: rcumutte@veenergy.com 

mailto:rcumutte@veenergy.com
mailto:cnmck@veenergy.com
mailto:rcumutte@veenergy.com


VOLUNTEER ENERGY SERVICES, INC. 

EXfflBITA-15 

Corporate Structure 
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VOLUNTEER ENERGY SERVICES, INC. 

EXHIBIT A-16 

Company History 

12 



Introduction 

It is our pleasure to provide infomaation on Volunteer Energy Services, Inc. (VESI) to the Public 
Utilities Commission of Ohio (PUCO). VESI, an Ohio corporation was incorporated on March 
2,2001. VESI is a full-service marketer, serving natural gas customers in Ohio, Kentucky and 
New Yoik. VESI received its certificate as a gas maiketer in Ohio on August 19,2002 in PUCO 
Case No. 02-1786-GA-CRS. As a certified retail natural gas supplier, VESI currently provides 
gas service to Choice and mercantile customers throughout the Columbia Gas of Ohio and 
Dominion East Ohio Gas service territory. With the background and expertise of VESFs 
president, Richard Cumutte, Sr., VESI plans to off^ savings to its gas customers by acting as a 
broker for electric service. As a broker, VESI may aggregate its customers to maximize 
potential savings in eiectnc costs. Mr. Cumutte's background working with the Williams 
Companies under the original Volunteer Energy Services, and as Director of Energy 
Management for Wendy's provide him with the requisite skills and experience to lead VESI in 
this expanded customer offering. VESI also provides energy services to its customers through an 
intemet telemetry system that allows VESI to provide metering, submetering and rebilling 
services to its customers. Through its patented process knovm as Visual Energy Window, 
(VEW), VESI can provide its customers with in-depth power quality analysis. 

VESFs natural gas supply services program provide a comprehensive package that contains 
supply and dehvery security at competitive rates, complete administrative si^port and 
responsibility, and creative siqjply flexibility. VESI provides natural gas siq)plies and ene i^ 
services to conmiercial and industrial customers, energy cooperatives, buyer's clubs, municipal 
^gregations, and trade associations throughout the Ohio miaiket area. 

VESFs President, Richard A. Cumutte Sr. participated in the re-fomiation of Volunteer Energy 
Services, Inc, in March of 2001 and began serving wholesale customers in May of 2001. 

Mr. Cumutte previously joined Volunteer Energy Corporation as Vice President, 
Sales/Nfarketing in 1995. Mr. Cumutte participated in the formation of the original Volunteer 
Energy Services, Inc. witii the WiUiams Companies and was named President in 1996. 
Volunteer Energy Corporation and Volunteer Energy Services, Inc. was sold to FirstEnergy 
Solutions in November of 1998. 

Before joining VESI, Mr. Cumutte was Principal and Vice President of Sales and Mariceting for 
Broad Street Oil and Gas (BSO&G). BSO&G was later sold to UtiHcorp/AquiUa Energy. Mr. 
Cumutte has also held management positions with Unicoip Energy and Yankee Gas 
Resources/Access Energy. 

Prior to entering the natural gas business Mr. Cumutte was Director of Energy Management for 
Wendy's IntemationaL As Corporate Energy Manager, Mr. Cumutte was responsible for energy 
management for 1200 corporate restaurants throughout the United States. While at Wendy's, 
Mr. Cumutte transacted the nations first commercial third party natural gas purchase by buying 
natural gas for 66 Wendy's and Sister's Chicken & Biscuits restaurants on the Columbia Gas of 
Ohio system. He also was responsible for the management of their electric usage in 300 stores. 

13 



In this cs^acity Mr. Cumutte worked extensively with utility rates and tariffs to analyze the best 
opportunities available. 

Before Wendy's, Mr. Cumutte was Energy Coordinator for Mid-OMo Regional Planning 
Commission (MORPC). Mr. Cumutte was responsible for administration of the Department of 
Energy/Ohio Department of Development weatherization programs. 

Mr. Cumutte has over 20 years of experience in the natural gas and energy service industry 
dealing in the sales of natural gas to commercial and industrial customers. All of VESI 
employees and officers were previously with Volunteer Energy Corporation and have a 
combined 95 years of natural gas experience. Most of this experience was and is dedicated to 
providing energy services to Ohio based customers. 

Claric Runck Started his career as a pizza maker at Massey's Pizza on September 1,1964. 
He worked his way up to CFO of the Corporate Company (Premier Broadcasting Company). Mir. 
Runck was CFO for about 10 years, and remained until leaving the Company on June 18,2003, 
He has received a Bachelors degree in Math in 1975 from Ohio University and a degree in 
accounting from Franklin University in 1997. Mr. Runck started with VESI, as Controller, in 
2003. On January 30,2005, he was promoted to CFO, Director and Vice President Mr. Runck 
was instrumental in finalizing Volunteer Energy's Revolving Credit Agreement with National 
City Business Credit Group. 

Rick Cumutte Jr. ("Rick") began working for Volunteer Energy Services, Inc. (VESI) in May of 
2001. Prior to his current position with VESI, Rick worked as a natural gas sales representative 
for The Energy Cooperative of Ohio (ECO) and The Energy Cooperative (TEC). Currentiy As a 
Director, Secretary, and Director of Sales, Rick manages and oversees commercial energy sales 
from both internal sales representatives and third-party sales channels (agents, a^^egation 
groups, telemarketers, et al). He has also overseen the creation and implementation of a brand-
new CRM sales and management software solution, which will allow VESI to better track, 
service and sell our product to new and existing end-users 

14 



VOLUNTEER ENERGY SERVICES, INC. 

EXHIBIT A-17 

Articles of Incorporation 

NO CHANGES 
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VOLUNTEER ENERGY SERVICES, INC. 

EXHIBIT A-18 

Secretary of State 
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200106502274 
DATE: DOCUMENT ID DESCRIPTION 
03/06/2001 200106502274 DOMESTIC ARTICLES/FOR PROFIT (ARF) 

FILING 
85.00 

EXPED 
10.00 

PENALTY 
.00 

CERT 
.00 

COPY 
.00 

Receipt 
This is not a bill. Please do not remit payment 

CSC/DIAMOND ACCESS 
50 W. BROAD STREET, SUITE 1800 
COLUMBUS, OH 43215 

S T A T E OF O H I O 
C E R T I F I C A T E 

Ohio Secretary of State, J. Kenneth Blackwell 

1212893 

It is hereby certified that the Secretary of State of Ohio has custody of the business records for 

VOLUNTEER ENERGY SERVICES, INC. 

and, that said business records show the filing and recording of: 

Document(s): 
DOMESTIC ARTICLES/FOR PROFIT 

United States of America 
State of Ohio 

Office of the Secretary of State 

Document No(s): 
200106502274 

Witness my hand and the seal of the 
Secretary of State at Columbus, Ohio 
this 2nd day of March, A.D. 2001. 

Ohio Secretary of State 
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J E H M i r E I S B R U N N E H 

OHIO SECRETARY OF STAT€ 
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Business Filing Information 

Business Name 

VOLUNTEER ENERGY SERVICES, INC. 

Filing Type 

Domestic Articles/For Profit 

Domestic Agent Address Change 

Domestic Agent Address Change 

Domestic Agent Subsequent Appointment 

Filing Date 

Mar 02 2001 

Aug 20 2004 

Dec 06 2004 

Mar 20 2007 

Doc Id 
Click for Image! 

200106502274 

200423301050 

200501301310 

200708201960 

Additional Filing Type Info 

help 

Back lo Menu 
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VOLUNTEER ENERGY SERVICES, INC. 

EXHIBIT B-1 

Jurisdiction of Operations 
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Volunteer Energy Services, Inc. is a Certified Retail Natural Gas Supplier in Ohio. {Certificate 
Number 02-022(i}). VESI also offers wholesale natural gas service in Kentucky, Pennsylvania, 
New York and Michigan. 

20 



VOLUNTEER ENERGY SERVICES, INC. 

EXHIBIT B-2 

Experience and Plans 
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Experience 

The major objectives of VESI's natural gas and electric sî yply services program are to provide a 
comprehensive package that contains supply and delivery security at competitive rates, complete 
administrative support and responability, and creative suj^ly flexibility. VESI currently 
provides natural gas supplies and energy services to the commercial and industrial customers, 
energy cooperatives, buyer's clubs, municipal abrogations, and trade associations throughout 
the Ohio market area. As a certified broker, VESI seeks to expand the array of services it offers 
to its customers. VESI has the expertise to structure an energy supply portfolio to meet 
customer's individual needs. 

VESFs President, Rick Cumutte Sr., has over 20 years in the natural gas and energy services 
industry dealuag in the sales of natural gas to commercial and industrial customers. Ail of VESI 
employees and officers were previously vritfa Volunteer Energy Corporation and have a 
combined 95 years of natural gas experience. Most of this experience was and is dedicated to 
providing energy services to Ohio based customers. 

Gas Supply Manasfemcnt Program 

VESFs Gas Supply Management Program is custom tailored to the end-users needs, with service 
levels, pricing, and fee structure negotiated to meet each customer's specific requirements. In 
order to meet the goal and objectives as stated, VESI recommends establishing the natural gas 
energy management services for our customers as outlined below: 

Gas SOPPIY and Storage 

For consideration of supply secmity and price protection, VESI evaluates intemiptible, firm 
transportation options and storage arrangements on the LDC and upstream pipeliaes for each 
customer fecility receiving gas supply from VESL 

VESFs natural gas supply strategy is focused on purchases of firm si^plies under spot and long 
term amusements directly ftom Ohio production areas, producers, supplemented witii 
economical Gulf Coast production from various production areas and interstate pipelines, VESI 
currentiy owns and transports on Dominion Transmission and Columbia Gas Transmission 
(TCO) using Firm transportation Services (FTS) agreements and Storage Service Transportation 
(SST) agreements. VESI also has contracts from Firm Storage Service (FSS) on TCO. 

Firm Transportatioii/Capacitv Release 

VESI assesses the availability of short term and long-term release of firm capacity rights on the 
Interstate pipelines upstream of cixstomer's facilities for our customers. In addition to the 
monitoiing of all relevant EBB's, VESI has established trading relationships vwth otiier 
marketers, LDC's and pipelines which have yielded discounted firm transportation via capacity 
release programs. 
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Requireineiit Estintates 

VESI will prepare gas requirements forecasts and submit all necessary LDC and pipeline 
nominations* VESI will develop forecasting procedures that will provide adequate usage 
estimates and updates necessary to meet actual demand for VESI customers and to comply with 
pipeline and LDC balancing requirements as required. 

Schedttling 

VESI does all necessary pipeline and LDC scheduling, dispatching and nominating required to 
deliver natural gas and to ensure that VESI customers have full advantage of any upstream 
pipeline discounts. VESI schedules and monitors daily, all flowing gas on upstream pipelines. 
VESI has full responsibility for arrangmg transportation to the city gate on a daily basis vnHan 
the balancing and banking tolerances permitted by the various gas companies. All expenses, 
fees, fines, or costs associated with imbalances on both the interstate transmission system and the 
local gas companies are paid by VESI. 

Customized Customer Reports 

In conjunction with the performance review meeting with customers, various t^ports will be 
prepared for customer use. These reports can include: cost savings as compared to published 
Index and/or LDC's rates, consumption history, price projections for budgeting, etc. 

iBvoicing 

VESI will provide a monthly invoice to each customer in a timely fashion, with a us^e 
breakdown by account. Detailed information will be supplied regarding natural gas supplied and 
the ^propriate cost of those supplies as per the natural gas sales agreement with each customer. 
VESI will reconcile volumetric consumption and transportation charges with the applicable 
utility delivery statements. VESI will provide savings analysis on a monthly basis to each GTS 
customer. 

Cugtom^r Complaints 

VESI provides a toll free number for customers inquiries. VESI will respond to customer 
inqmries and complaints in accordance with Commission rules. 

Pricing 

For electric customers, VESI will seek to aggre^te its existir^ customers and contract with a 
CRES provider to obtain savings for these customers. In so doing, VESI will review the 
customer's load and billing history to determine the best options. 

For gas customers, VESI will present various pricing options. Practical consideration (such as 
base load expectations, peak day usage, availability of spot gas, and transportation alternatives) 

23 



and commercial factors (alternative fiiels, winter price spikes, tariff costs, long term gas market 
trends, etc.) will impact the pricing selection. 

Price options VESI can provide now or in the fiature for customers are: 

1. Fixed price on an established term 

2. Fixed price with periodic adjustments tied to maiket tracking mechanism 

3. "Cost Plus" metiiodology 

4. NYMEX related pricing 

5. Indexed pricing 

6. Combinations of all above 

The primary objectives of VESI are to provide reliable, cost effective commodity suppKes and 
services, to insure that customers receive direct benefits from all transport discounts including 
capacity release utilization. VESI plans to be a supply partner and to work with customers to 
achieve savings, supply security, and competitive portfolio pricing that meets the customer's 
needs and expectations, VESI desires to be long-term energy partner with each and every 
customer for the provision of both gas and electricity. 
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VOLUNTEER ENERGY SERVICES, INC. 

EXIIIBrrB-3 

Summary of Experience 
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Summary of Experience 

As a Certified Retail Natural Gas Supplier, VESI ciirrentiy provides natural gas supplies and 
energy services to the commercial and industrial customers, energy cooperatives, buyer's clubs, 
municipal aggregations, and trade associations throughout the Ohio Market area. 

VESI has the expertise to structure an energy supply portfolio to meet a customer's individual 
needs. VESFs President, Rick Cumutte Sr. has over 20 years in the natural gas and energy 
services industry dealing in the sales of natural gas to commercial and industrial cu^omers. AU 
of VESI employees and officers were previously with Volunteer Energy Corporation and have a 
combined 95 years of natural gas and electric experience. Most of this experience was and will 
be in the fijture, dedicated to providing energy services to primarily Ohio based customers, 

VESI will use in-house salesmen to solicit new busmess. Our initial focus will be on the 
business-to-business opportunities. VESI will focus on businesses with multi site locations, 
small to mid-size industrials, trade associations, energy cooperatives, buyer's clubs and 
govenmicntal aggregation groups. 

VESI will concentrate on providing the highest level of customer service. VESI is totally 
focused on the Ohio market as its primary service territory. Every VESI employee is dedicated 
to creating a partnership with the customer that far exceeds current industry standards. 

The primary objective of VESI is to provide reliable, cost effective electric siq>plies and services 
and to insure that customers receive the benefits they need. VESI plans to be a supply partner 
and to work with customers to achieve savings, simply security, and competitive portfolio 
pricing that meets the customer's needs and expectations. VESI desires to be a long-term energy 
partner with each and every customer. 
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VOLUNTEER ENERGY SERVICES, INC. 

EXHIBIT B-4 

Disclosure of Liabilities and Investigations 

ISlot Applicable. None. 
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VOLUNTEER ENERGY SERVICES, INC. 

EXmBFTB-S 

Neither the applicant, a predecessor of the s^plicant nor any principal officer of the applicant has 
ever been convicted or held liable for fraud or violation of any consumer protection or antitrust 
laws within the past five years. 
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VOLUNTEER ENERGY SERVICES, INC 

EXHIBIT B-6 

Neither the ^plicant nor the predecessor of the applicant has had any certification, license or 
application to provide retail natural gas or retail or wholesale electric service denied, curtailed, 
suspended or revoked, nor has appHcant ever been terminated from any of Ohio's Natural Gas 
Choice programs or been in default for failure to deliver natural gas. 
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VOLUNTEER ENERGY SERVICES, INC. 

EXHIBIT C-1 

Aimuai Reports 

Because VESI is not publicly traded on the stock exchange, no publicly available, published 
annual report exists; however, on the following pages are relevant financial disclosures made 
available to shareholders at least annually. 
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VOLUNTEER ENERGY SERVICES, INC. 

EXHIBIT C-2 

SECFUings 

Volunteer Energy Services, Inc. is not required to file with the Securities Exchange Commission 
(SEC) because it is not publicly traded. 

31 



VOLUNTEER ENERGY SERVICES, INC. 

EXHIBIT C-3 

riLEDUNDERMAL 
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EXHIBIT C-4 
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EXECUTION COPY 

REVOLVING CREDIT 

AND 

SECURITY AGREEMENT 

NATIONAL CITY BUSINESS CREDIT, INC 
(AS LENDER, ADMINISTRATIVE AGENT AND AS COLLATERAL AGENT) 

and 

NATIONAL CFTY BANK 

(AS ISSUER) 

and 

SUCH OTHER LENDERS WHICH ARE NOW OR HEREAFTER A PARTY HERETO 

and 
VOLUNTEER ENERGY SERVICES, EVC 

(AS BORROWER) 

January 31,2005 
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REVOLVING CREDIT AND SECTJMTY AGKEEMENT 

This Revolving Credit and Security Agreement (tins "Agreement'̂ , has been 
executed and dated as of January 31^ 2005, by and among the Borrower (as hereinE&er defined)* 
^^ financial institutions viidch aro now or which hereafter become a party heireto (collectively, 
the "Lenders" and individually, a "Lender̂ '), National Chy Business Credit, Inc.̂  an Ohio 
corporation CTWCBC"), as administrative agent and collateral agent for the Lenders and the 
Issuer (as hereins^^ defined) O^CBC, in such capacity, the "Agent")* and National Cits' Bank, a 
national banking association, as the Issuer. 

IN CONSIDERATION of the mutual covenants and undertakings herein 
contained, tiie receipt and sufSciency of which are hereby acknowledged, the Borrower, the 
Lenders, tiic Agent and the fesuer hereby agree as follows: 

3L DEaiNmONS. 

1-1 AccoUBting Terms* 

As used in this Agreement, the Notes, the Other Loan Documents, or any 
certificate, import or other documrait made or delivered fwirsuant to this Agreement, accounting 
temis not defined in Section 1.2 or elsewhere in this Agreement and accounting terms partiy 
defined in Section L2 to the extent not defined shall have tiie respective meanings ^vento them 
under GAAP; provided, however, -wiicnever such accounting terms axe nscd for the purposes of 
determiaing compliance with financial covenants in fids Agreement, such accounting terms shall 
be defined in accordance witih GAAP. All financial coni^utations to be made und^ Ihis 
Agreement shall, unless otherwise specifically provided herein, be made in accordance witii 
GAAP applied on a b a ^ consistent in all material respects witii tbe financial statements 
delivered to die Agent and the Lenders on or prior i» tiie Closing Date. 

1-2 Geiiw:al Terms. 

For purposes of this Agreement, the following terms shall have tiie ibHowmg 
meanmg :̂ 

"Accountants" shall have the meaning set forth in Section 9,7, 

"Administrative Ouestionnaire" shall mean an Admioi^rative Questionnaire m a 
form si^plied by the Agent 

Credit 
"Advances" shall mean and include the Revolving Advances and Letters of 

"Advance Rates" shall have the meaning set forth in Section 2.1(a) hereof. 

"Affiliate" of any Person shall mean (a) any Person .which, directly or indiiectly, 
is m control of, is controlled by, or is under common control with such Person, or (b) any Person 
who is a director or officer 0) of sudx Person, (ii) of any Subsidiary of siM>h Person ox (iii) of any 
Person descdbed in clause (a) above. For purposes of thfe definition, control of a Person shall 
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mean the power, du-ect or indirect, (x) to vote five percent (5%) or more of die securities having 
ordinary voting power for the election of directors of such Person, or (y) to direct or cause the 
direction of the management and policies of such Person whether by contract or otiierwise. 

"Assent" shall have the meaning set forth ia the preamble to tins Agreemeiit and 
shall inchide its successors and assigns. 

*'Aggreeation\Pooling Service Agreement" ^lall mean an agreement between a 
certified natural Gas remarketer md a locd distribution company providing for the local 
distribution company's transpoiting and tihe remarketer's supplying. Gas to customers. 

"Alteroatfi Base Rate" shall meart, for any day, a tste per annum equal to the 
higher of; (a) the rate of interest wto'ch is established fiiom time to time by National City Bank at 
its principal oftice in Cleveland, Ohio as its "prime rate" or '*basB rate" in effect, sadi rate to be 
adjusted automatically, without notice, as of Ihe opening of business on the effective date of any 
change in such rate (it being agreed that: (i) such r^e is not necessarily the lowe^ rate of interest 
then available fiom NationaL City Bank on fluctuating rate loans and Qi) such rate may be 
established by Natiopal City Bank by public anooxmcement or otherwise) and (b) the Federal 
Funds Effective Kate in e^ect on such day plus one half of one percent (.50%). 

"An^-Terrorism Laws'* shall mean any Isws relating to terrorism or money 
laundering, including Executive Order No. 13224, the USA Patriot Act, the laws comprising or 
implementing ihc Bank Secrecy Act, and the laws administered by the United States Treasury 
Departments Office of Foreign Asset Control (as any of the foGcegoing laws may fiom time to 
time be amended, renewed, e^dended, or replaced). 

"Applicable Letter of Credit Fee Percentage" shall mean two and one half percent 
(2.5%)peraimiim. 

^Applicable LIBOR Rate Marein"̂  shall mean two and one half perc^t (23%) 
perannum. 

"Approved Fund" ĥaU mean any Fund that is administered or managed by (a) a 
Lender, (b) an Affiliate of a Lender or (c) an entity or an Affiliate of an entity tiiat admutisters or 
manages a Ixaider. 

"Assigranent and Assumption" sbsdl mean an assignment and assumption eajtered 
into by a Lender and an Eligible Assignee (with the consent of any party vvboŝ  consent is 
reqmrcd by Section 16.3), and accepted by the Agent, in substantially the form of Exhibit 163 or 
any other form £^proved by the Agent 

"Authority" shall have the meaning set forth in Section 4.1S(d) hereof. 

"Base Contract for Sale and Putdiase of Natural Gas^ sMl mean the Base 
Contract for Sale and Purchase of Natural Gas pnchiding tiie relaied General terms and 
Conditions thweof) as promulgated by the North American Energy Standards Board, Inc., 
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"Blocked Account Agreements" shall mean, collectively, each of the Blocked 
Account Agreements, in form and substance satisfactory to the Agewt; entered into by the 
Borrower, as applicable, ihe Agent and the applicable Lockbox Bank at which tiie a(pplicabie 
Collection Account is located, together with all amendments, supplements, modifications, 
substitutions and replacements the^to and thereof 

"Blocked Person" ishall have die meaning assigned to such term in Section 5^3(b) 
hereof, 

'̂ Bcatower" shall mean Volunteer Energy Services, Inc., an Ohio coocporation. 

"Borrowing Base Certificate" shall mean a certificate duly executed by an officer 
of the Borrow appropriately completed and in substantially the form of^dtibitA hereto. 

"Business Day" shall mean any day odier tiian Saturday or Sunday or a l^al 
holiday on which commercial banks are aalhorized or requii^ by law to be closed for hudness 
in Cleveland, Ohio and, if tiie applicable Busmess Day relates to any libor Rate Loans, such day 
must also be a day on which dealings are carried on b die London interbank market 

'̂ Capital Expenditures" shall mean any eocpenditure made or liability incurred 
whidi is, detennined in ^ccordaiace whh GAAP, treated as a c^tal expenditure and not as an 
expense item Ibr the year m v^ch it was made or mcurred, as the case mscy be. 

"Cash Concentration Account̂  shall mean, with respect to the Borrower, that 
certain commercial deposit account at National City Baisk, in the name of NCBC, designated as 
"National City Business Credit, Inc. (as Agent for Ihe benefit of the Lenders and the Issuer) 
Volunteer Energy Sexvicess Inc. Cash Concentration Account", v\^ch shall be: (a) maintained by 
the Agent with National City Bank putrsuant to a Deposit Account Agreement, wthont liability 
by the Agent or National City Bank to pay interest tiiMeon, 0j) the fimds withia which shall be 
tbe sole and exclusive property of the Agent for die pro rata benefit of the Leaders and (c) fmm 
w*ich account the Agent shall have the krevocable and exclusive right to withdnrw fuads until 
aB of the Obligations are paid, perfonned, satisfied and enforced in ML and Ihe commitments of 
&e Lenders to make Advances hereunder and aU Letters of Credit have terminated. 

"CERCLA" shall mean the Comprehensive Environmental Response, 
Compensation and Liability Act of 1980, as amended, 42 U.S.C- Sections 9601 et seq. 

"Chaoge of Contror shall mean (a) the occurrence of any event (whe&ier in one 
or more related transactions) which results ia a transfer of control of the Borrower from Richard 
A Cumutte ST.(a conversion of the Borrower to a S Corp as perautted hereunder will not 
coinstitute a Change of Control), (b) any merger or consolidation of or with die Borrower in 
which the BOITWVCT is not the surviving party or (c) the sale (^e&er in one or more related 
transactions) of all or substantially all of the property or assets of the Bonower. For purposes of 
this (fefinition, "contior shall mean the power, <fect or indirect (x) to vote fifty perc^t (50%) 
or more of the securities having ordinary voting power for the election of directors of the 
Borrower or (y) to direct or c?iuse the direction of the management and policies of the Borrower 
by contract or otherwise. 
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"Charges" shall mean all taxes^ charges, fees, imposts, levies or other 
assessments, including, without limitation, all net income, gross income, gross receipts, sales, 
use, ad valorem, value added, transfer, fianchise, profits, invenctory, capital stock, Hcense, 
withholding, payroll, employment, social security, uneaqployment, excise, severance, stamp, 
occupation and property taxes, custom duties, fees, assessments, liens, claims and charges, 
together witii any interest and any penalties, additions to tax or additional amounts, imposed by 
any taxing or other similar governmental authority, domestic or foreign (iacluding, without 
limitation, the Pension Benefit Guaranty Corporation or any enrviroimientel agency or 
supeifund), upon tiie CollatCTaL. the Boixo wer or any otter Loan Party. 

"CIP Regulations" shall have the meaning as^gned to such term m Section 14.11 
hereof 

"Closiag Date" shall meŝ i January 31,2005 or such other date as may be agreed 
to by Ihe parties hereto* 

"Clostng Memorandum" shall mean the closing memorandum in the form 
attached hereto as Exhibit B. 

"Code^ shall mean the Infernal Revenue Code of 1986̂  as amoided fiom time to 
time and the regulations promulgated fhcieunder,. 

"CoHateral" shall mean all of the tangle and intangible personal property and 
assets of the Borrower, whether now owned or existing or hereafter acquired or arising and 
vitererver located including, withcfut limitation:: 

(a) all Receivables; 

(b) all Equipment; 

(c) all General Intangibles; 

(d) aU iQventoty; 

(e) all investment Property; 

(f) all r i ^ title and interest in and to (x) its respective goods and other 
persorzal property including, but not limited to, all merchandise returned or rejected by 
Customers, relating to or securing any of tiie Receivables; (li) all rights as a consignor, a 
consignee, an unpaid vendor, mechanic, artisan, or other lienor, including stoppage in transit, 
setojBf, detinue, replevin, reclamation amd repurchase; (lii) all additional amounts doc fiom any 
Customer leiatiiig to the Receivables; (iv) other property, including warranty claiins, relating to 
any goods securing this Agreement; (v) all contract ri^ts, lights of payment wMdi have been 
earned under a contract right, instmnoeirts (including promissory laotes), documents, chattel pa{>er 
Obpluding electrode chapel paper), warehouse receipts, deposit accounts includic^ but not 
limited to, the Blocked Accounts, lettrars of credit and money; (vi) ail commercial tort claims 
(whether now existing or hereafijer arising); (yn) if and when obtained, aH real and persoiial 
property of third parties in which a lien or security interest has been granted as security for the 
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payment or enforcement of Receivables; and (viii) any other goods or personal i»operty, if any, 
in wiiich a security interest has hereaffcer been granted in writing to tiie Agent; 

(g) all ledger sheets, ledger cards, files, correspondence, records, books of 
account, business papers, computer sofhvare (owned by die Bonower or in which it has an 
intearest), computer programs, tapes, disks and documents relating to (aX <b), (c), (d), (e) or (f) of 
this paragTE^h; and 

(h) all proceeds and products of (a), (b), (c), (d), (e), (f) and (^ in wiiatever 
foirn, incltidin^ but not limited to: cash, deposit accotaxts (whether or not coccpised solely of 
proceeds), certificates of deposit, insurance proceeds (inchidiiig hazard, flood and credit 
insurance), negotiable iostiuments and other instruments for the payment of money, chattel 
paper, security agreements, documents, emincEit domain proceeds, condemnation proceeds and 
tort claim proceeds, 

"Collection Accoimts" shall have the meaning set fortii in Sectioa 4.15(g) hereof. 

"rnTnTfiit̂ ent Percentage" of any Lender shall mean the peiccafage set forth 
below such Lender's name on the sipature page hereof as same may be adjusted upon any 
assigomeot by a Lender pursuant to Section 163 hereof 

"P t̂npHanrP. CertijScate" shall mean the certificate Executed by the Chief 
Financial Officer of the Borrower pursuant to Secti<m 97 or 9.8 substantially in the foim of 
Exhibit C and otherwise satisfactory to the Agent 

"Consents" shall mean all filings and aE licenses, peraaits, conscmts, approvals, 
authorizations, qualifications and orders of govenmiental authorities and otiier third parties, 
domestic or foreign, necessary to cany on any Loan Party's business, including^ without 
limitation, any Consents required -rnxder all applicable federal, state or other applicable law. 

"Contract Rate" shall mean, as of the date of defcexmmation, an interest rate per 
atmurn equal to (a) ihe Alternate Base Rate with respect to Don[iestic Rate Loans and (b) the sum 
of tiae libor Rate plus Applicable LIBOR Kafe M a r ^ with le^ject to Libor Rale Loans. 

"Controlled Group" shall mean all members of a controlled group of corporations 
and all trades or businesses (whether or not incorporated) under common control which, together 
with the Bormwer or any of its Subsidiaries, sre treated as a smgle employer usdex Section 414 
of die Code, 

"Customear" shall mean and include Ihe account debtor witii respect to any 
Receivabje and/or the prospective purchaser of goodŝ  sesrvices or both writfa respect to any 
contract or contract rigte, and/or any party who enters into or proposes to enter into any contract 
or other arrange&ient with the Borrower pursuant to which the Borrower is to deliver any 
personal property or perform any services. 

- "Default" shall mean an event which, with the givmg ol notice or passage of time 
or both, would conistitute an Event of Default. 
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hereof. 

America. 

"Pefanlt Rate" shall have the meaning set forth in Section 3.1(d) hereof 

"I>e&ulting Lender" shall have the meaning set fortii in Section Z 15(a) hereof. 

"Deposit Account Agreement" shall have the meaning set forth in Section 4.15(g) 

"DoUar" and the sign "$" shall mean lawfiil money of the United States of 

"Domestic Rale Loftti" shall mean any Advance that bears interest based upon the 
Alternate Base Rate. 

'"Banmigs Before Interest and Taxes" shall mean for any fiscal period the sum of 
(i) net income (or loss) of Volunteer Energy Services, Inc. and its Subsidiaries oa a consolidated 
basis for such period (excluding extraordinary gains), (ii) plus all interest expense of Volunteer 
Energy Services, Inc. and its Subsidiaries on a consolidated basis for such period and (ui) plus all 
charges against or minus credits to income of Volunteer Energy Services* Inc. and its 
Sub;̂ diarLe5 for federal, state and local taxes on a consolidated basis for sudh period. 

"EBITDA" shall ineah for any fiscal period the sum of (i) Earnings Before 
Interest and Taxes for such period, (if) plus depreciation exf»nses of Volunteer Energy Services, 
Inc. and its Subsidiaries dctenntned on a consolidated basis far such period for federal̂  state aiKi 
local taxes, and (iii) plus amortization expenses of Volunteer Energy Services, Inc. and its 
Subsidiaries cn a consolidated basis for such period 

"ECO" shall mean Energy Cooperative of Ohio, a not-for-pmtit corporation 
organized under the laws of the State of Ohio. 

"ECO Gas Sales Agreement" shall mean any agrean^t k^ween the Boox>wer 
and ECO pravidmg for the Borrower's ^ e of Gas to ECO. 

T̂ECQ Security Agreement^ shall mean that certain Security Agreement, dated as 
of January 31, 2005, executed by ECO in favor of the Borrower and granting the Borrower a 
security mterest in die assets of ECO as security for the obligations of ECO to ihe Borrower. 

"EUgJble Assignee" shall mean any of the following Persons: (a) a Leader, Qy) an 
AfQIiEtte of a Lender; (c) an Approved Fund; aiid (d) any other Person (olljer than a natural 
person) ŝ iproved by (i) Ihe Agent, (ii) in the case of any assignmoit of a commitment to make 
Advances hereunder, the Issuer, and (m) unless an Event of Detkult or Detauh has occurred and 
is continuing, the Borrower (each such approval not to be unreasorzably withheld or delayed); 
provided flmt, notwithstanding the foregoing, the term "Eligible Assignee" shall not include of 
the Borrower's AfBliates or Subsidiaries and; provided, further, that, notwithstanding the 
foregoing, a Person shall only be an "Eligible Assignee" if (i) saich Person siiall have complied 
with the requirementŝ  of Section 163, 16.16 and 16,17, sad (ii) the assignment to or 
participation of such Person shall not constitute a "prohibited transaction" (as defined in Section 
405 of ERISA or Section 4975 of die Code). 

^«B-v£Si taiEixT A6R- BcECirnoK caPY..noc:iiej 

44 



'TBlî ble Inventory" shall mean and incIudB with respect to 11^ Borrower, 
Inveotory of the Borrpwer, valued at the lower of cost or market value, determined on a first-m-
tiist-out basis, "w îck (i) conasts of Gas, (ii) has been delivered by the Borrower to a Local 
Distribution Company pursuant to an Aggre^on\Pooiing Service Agreemezxt, (iii) is in Gas 
storage tanks or pipelines of such Locd Distribution Company or related pipeline transmitter 
pending transport to the Borrowers castometg, (iv) which is not, in the Agents opinion, obsolete^ 
slow moving dr unmerchantable and (v) the Agent, in its sole and reasonable discretion, shaB not 
deem ineligible Inventory, based on such consi(krations as the Agent may fiom time to tune 
reasonably deem appropriate including, without lintitation, whether the Inventory is subject to a 
perfected, first priorrity security interest in favor of ihe Agent and whether ihe Inventory 
conforms to all standards imposed by any governmental agency, division or department thereof 
which has regulatory authority over such goods or the use or ^ e (hereof In addition, no such 
Inventory of the Bortowier shall be EiigS)le Inventory if it: 

(a) is not ovmed by die Borrower free and clear of all Liens and rights of any 
other Person (including ihe rights of surety that has issued a bond to assure the Borrower's 
petfonnance vnth respect to that hiventory), except the liens in favor of tbe Agent, on befealf of 
itself and the Lenders, and other Permitted Encumbrances (subject to reserves established by the 
Agent in accordance with the terms of this Agreement); 

(aa) is Mventey consisting of Gas being delivered to the Bocrower pursuant to 
a Base Contract for Sale and Purchase of Natural Gas wMch is not yet delivered to a designated 
citygate of the igjplicable Local Distribution Company; 

(b) except for Inventory consisting of Gas which is being transported to 
customers hy a Local EHstribution Con )̂any alter ddivery of such Gas fo such I^cal 
Distribution Company by the Borrowea- or which is being stored in Gas stcrage tanks or pipelines 
of such Local Distribution Company or related pipeline transmitter prior to such transport 
pursuant to m Aggregation\Paoling Service Agj^ranent, (i) is not located on premises owned, 
leased or rented by the Borrower and set fordi in Schedule 4S (as such Schedule may be updated 
firom tiuje to time), or (ii) is stored at a leased locatioia, unless a reasonably satisfeictoiy landlord 
waiver has been delivered to the Agent, or reserves reasonably satisfactory to the Agent have 
been established by the Agent with respect diereto or (iii) is stored with a bailee or 
waiehousemau unless a reasonably satisfactory warehouseman waiver or a reasonably 
satisfectory, acknowledged bailee letter has bean received by the Agent or reserves reasonably 
satisfectoiy to the Agent have been established by the Agent with respect tiaereto, or ^v) is 
located at a location owned by the Borrower that is subject to a mortgage in fevor of a lender 
other than the Agent unless a reasonably satisfactory mortgagee waiver has been delivered to the 
Agent, or reserves reasonably sadsfactoiy to the Agent have been established by the Agent witii 
respect thereto; 

(e) except for Inventory consistmg of Gas wtdch is bdng tran^orted to 
customers hy a I,ocal Distribution Company after delivery of such Gas to such LOCTI 
Distrib^on CompEaay by the Borrower or wtuch is being stored in Gas storage tanks or japeHnfis 
of such Local Distribution Company or related pipeline transmitter of such Local Distribution 
Company prior to such transport ptnsoant to an Aggregation\PooIing Service Agreement, is in 
transit unless such otiierWase Eligible Inventory is (i) in transit jfrom a domestic location owned 
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by the Borrower or a domestic location identified on Schedule S.lCt) (as such Schedule may be 
updated from time to time) to a domestic location owned by the Borrower or a location identified 
on Schedule 8.Iff) (as such Schedule may be updated fix>ni time to time) or (ii) inventory for 
v;*ich title has passed to the Borrower, which is insured to the fuH value focreof and with respect 
to which (A) all negotiable bills of lading shall be properly endorsed and in the Agent's 
possession and (B) all non-negotiable bills of lading shaU be issued in the Agenf s name; 

(d) is covered by a negotiable docmnent of tide, unless such document has 
been delivered to the Agent with all necessary endorsementSs free and clear of all liens except 
those in favor of the Agent and the Lenders; 

(e) is placed on consignment (or is being held pursuant to a consignment 
agreranent); 

(f) is excess, obsolete, unsalable, shopworn, seconds, damaged or unfit for 
sale; 

(g) consists of goods which have been returned by the Customer, exdudtog 
goods returned for reproccssuog in the ordinary course of business; 

(h) consists of display items or packing or shipping materials, manuJSictuiing 
supplies or replacement parts; 

(i) is not of a type held for sale in tixe ordinary course of the Borrower's 
busings; 

0) breaches any of the representations or warranties pertaining to Inventory 
of the Borrower set forlh in this Agreement or in any of the Otiaer Loan Documents; 

(k) [reserved] 

0) consists of any gross profit maric-up in connection with the ^ e and 
distribution thereof to any dividon of the Borrower or to any Affiliate of the Borrower; 

(m) except for Inventory consisting of Gas wMch has been delivered by the 
Bonower to a Local Distribution Company pursuaiit to a Ag^^ation\PooIing Service 
Agreement, conasts of Hazardous Substances or goods that can be transported or sold only with 
licenses that are not readily available. 

(u) except for Inventory consistmg of Gas which has been delivered by the 
Borrower to a Local Distribution Company pursuant to a AggregationVPooling Service 
Agreement, is not covered by casualty insurance as required by teaans of this Agreement 
reasonably acceptable to the Agent; 

(o) was produced in violation of the Fair Labor Standards Act and subject to 
the "hot goods" provision contained in Titie 29 US.C. Section 215(aXl); or 
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(p) is TiOt otherwise satisfactory to the Agent as determined in good Mtb by 
the Agent in the exercise of its discretion in a reasonable manner. 

"Eligible Invoice" shall mean an invoice or other documentary evidence 
satisfectory to the Agent of billings for Gas sold by the Borrower and which: (i) in the case of a 
sale of Gas by the Borrower to a Customer in connection wilh the Ohio CHOICE program and 
transported to such Customer by a Local Distribution Coom̂ pany pursuant to an 
AggregationXPooling Service Agreement, ^lall mean documentary evidence consisting of &e 
internal 'Invoice" gen^ated in connection with the BJorrower's receipt of a report fi-om such 
Local Distribution Company refiecting tbe delivery of Gas to such Customer, such report by 
such Local Distribution Company and the invoice sent hy such Local Distribution Company on 
behalf of tiie Bonower to such Customer and (ii) in tbe case of a sale of Gas by ^e Bomower to 
a Customer in connection with gerusral transmission service of the Borrower, shall mean the 
invoice sent to such Customer ditectiy by the Borrower. 

"Eligible Receivables" shall mean and include with respect to the Boirower, each 
Receivable consisting solely of Accounts of the Borrows arising in the ordhiary course of such 
Borrower's business and which Ihc Agent, in its sole and reasonable credit judgment̂  shall deem 
to be an Eligible Receivable, based on such considerations as the Agent may fixjm time to time 
deem ^propriate. A Receivable shall not be deemed eligible miless such Receivable is subject 
to the Agenfs first priority perfected security interest and no otiiex Lien (other than Permitted 
Encumbrances), and is evidenced by an Eligible Invoice satisfiactory to the Agent In addition, 
no Receivable of the Borrower shatt be an Eligible Receivable if; 

(a) except for sales to ECO pursuant to the ECO Gas Sales Agreement, it 
arises out of a sale made by the Borrower to an Affiliate of 1he Borrower or lo a Person 
controlled by an Affiliate of the Borrower; 

(b) except for sales to ECO pursuant to the ECO Gas Sales Agreement, it is 
due or unpaid more than sbdty (60) days after the original due date or more than ninety (90) days 
after the odgmal invoice date of the Eligible Invoice; 

(bb) vwth respect to sales to ECO pursuant to the ECO Gas Sal«^ Agreement, it 
is due or unpaid more than mnety (90) days after the original due date or more tiian one hundred 
and twenty (120) days after the original mvoice date of the Eligible Invoice 

(c) fifty percent (50%) or more of the Receivables fix>m such Customer are 
not deemed Eligible ReceivaUes hereunderj 

(d) any covenant, representation or warranty contained in this Agreemeait with 
respect to such Receivable has been breached; 

(e) the Customer shall (i) apply for^ sufFea:, or conserit to the appointment of, 
or tbe taking of possession by, a receiver, custodian, trustee or Kquidator of itself or of all or a 
substantial pari of Its proporty or call a meeting of its creditors, (ii) admit in writmg its inability, 
or be generally unable, to p&y its debts as diey become due or cease operations of its present 
business, 0n) make a general assignment for the benefit of creditors, (iv) commeaice a voluntary 
case rnider any state or federal bankruptey laws (as now or hereafter in effect), (v) be adjudicated 
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a banfcnrpt or insolvent, (vi) file a petition seeking to take jjdvantage of any other law providing 
for the relief of debtors, (vii) acquiesce to, or fail to have dismissed, any petition which is filed 
against it m any involuntary case under such bankruptcy laws, or (viii) take any action for the 
purpose of effecting any of the foregoing 

(f) tile sale is to a Customer outside the continental United States of America 
01, to the extent acceptable to the Agent, Canada, uol^s the sale is on letter of credit, guaranty or 
acceptance terms, in each case acceptable to the Agent k its sole discretion; 

(g) the sale to the Customer is on a bill-and-hold, guaranteed sale, sale-and-
retum, sale on approval, consignment or any o&er repujEchaî  or return basis or is evidenced by 
chattel paper, 

(h) the Agent believes, in its reasonable credit judgment, that collection of 
such Receivable is insecure or that such Receivable may not be paid by reason of the Customer's 
financial inabi^ty to pay; 

0) the Customffl: is the United Sfetes of America, any state or any departmral, 
agency or instnimentality of miy of them, unless the Borrower assigns its right to payment of 
such Receivable to the Agent pursuant to the Assignment of Claims Act of 1940, as amended (31 
U.S.C. Sub-Section 3727 et seq„ and 41 U.S,C. Sub-Section 15 et seq.) or has otherwise 
complied with other applicable laws and has complied witii Section 6.4 hereof; 

(j) the goods giving rise to such Receivable have not been shipped or 
transporled to the Customer or the services givirjg rise to such Recdvable have not been 
performed by tbe Borrower or the Receivable otherwise does not represent a final sale; 

(k) except for sales to ECO pursuant to tiie ECO Gas Sales Agreement the 
Receivables of the Customer exceed a credit limit determined by the Agent, in its sole discretion, 
to the extent such Receivables; 

(1) the Receivable is subject to any offset, deduction, defense, dispute, or 
counterclaim, or is owed by a Customer that is also a creditor or supplier of tiie Borrower (but 
only to the extent of the Borrower's obligations lo such customer from time to time) or tbe 
Receivable is contingent m any respect or for any reason; 

(m) the Borrower has wsde any agreement with any Customer for any 
dedxû tion therefrom, except for discounts or allowances made in the ordiooiy course of business 
for prompt paymeist, all of which discounts or allowances are reflected in the calculation of the 
face value of each respective invoice related thereto; 

(n) any return, rejection or repossession of the merchandise has occurred or 
the raidltion of services has been disputed; 

(o) such Receivable is not payable to the Borrower; or 

(p) such Receivable is not otherwise satisfactory to the Agent as determined 
in good faith by tiie Agent in the exercise of its discretion in a reasonable maaner. 
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^Environmental Ck̂ mplaint" shall have the meaning set forth in Section 4JS(d) 
hereof. 

"Environmental Laws" shall mean all federal, state and local euvironmeatal, land 
use, zoning, health, chemical use, safety and saoitsdon laws, statutes, ordinai5ces and codes 
relating to the protection of the environment and/or governing the use, storage, treatment, 
generatioiL, transportation, processmg, handling, production or disposal of Hazardous Substances 
and the rules, regulations, policies, guidelines, interpretations, decisions, orders and directives of 
federal, state and local governmental agencies and authorities with respect thereto. 

"Equipment" shall mean and mclMG as to a Person all of swch Person's goods 
(other than Inventory) whether now owned or hereafter acquired and wherever located induding, 
without limitation, all equipment, machinery, apparatus, vehicles, fittings, fimiiture, fiamishings, 
fixtures, parts, accessories and all replacements and substitutions therefor or accessions thereto. 

"ERISA" shall mean the Employee Retirement Income Security Act of 1974, as 
amended firim time to time and the rules and regulations promulgated thmeimder. 

"ETgQcurrencv Reserve ParcieiTtapre" shall mean, for any Inte[est Period in respect 
of any Libor Rate Loan, as of any date of determination, die aggregate of the then st^i^ 
maximum reserve percentages (including any marginal, special, emergency or supplemental 
reserves), expressed as a decimal, applicable to such Ihtetest Paiod (if naore than one such 
percentage is ^iplicable, the daily average of such percentages for those days in such Interest 
Period during vMch any such percentages shall be so applicable) by the Board of Governors of 
the Federal Reserve System, any successor ther^o, or any other banking authority, domestic or 
foreign̂  to which the Agent or any Lender may be suigect ia r ^ e c t to eurocurrency firading 
{currently referred to as 'Eurocurrency Liabilities" in Regulation D of the Federal Reserve 
Board) or in respect of aaay other category of liabiEties inclui&g deposits by reference to whidi 
tile interest rate on Libor Rate ix>ans is determined or any category of extension of credit or other 
assets that include the Libor Rate Loans. For purposes hereoî  such reserve leqiidrements shall 
incltideSj without limitation, those imposed under Reg^dation D of the Federal Reserve Board and 
the Libor Rate Loans shall be deponed to constitute Eurocurreiicy Lialalities subject to such 
reserve requirements without benefit of credits for proration, exceptior̂ s or o:^iets wbich may be 
avmlable from tiine to time 1x> the Agent under said Reg^ilatbn D, 

"pvent of Default" shall mean tiie occurrence of any of the events set forth in 
Article X hereof 

'^ecutive Order No. 13224" sfeall mean tiie Executive Order No. 13224 on 
Terrorist Financing, effective September 24, 2001, as the same has been, or shall hereafter be, 
renewed, extended, amended or replaced, 

"fixistrng Letters of Cretdit" means letters of credit outstanding on the Clo±ig 
Date issued by National City B&sik which will continue to be outstanding after the Closing Date 
and which will be secured hereunder. 

"Fee Letter" shall mean that certain letter dated as of the date hereof frtHH the 
Boirowcx to tiie Agent with respect to certain fees payable m connection withi this Agreement 
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"Fcdeial Fuud^ Effective Rate" shall mean, for any day, the rate per annum 
(rounded upwards, if necessary, to the nearest one hundredth of one percent (1/100th of 1%) 
equal to tiie weighted average of the rates on overnight federal fimds transactions with members 
of the Federal Reserve System arranged by federal fimds brokers on such day, as published by 
the Federal Reserve Bank of Hew York on the Business Day next succeeding such day; 
rnovided, however, tiiat; (a) if the day for which such xate is to be determined is not a Business 
Day, tbe Federal Funds Rate for such day shall be such a rate on such transactions on Ihe 
immediately preceding Business Day as so published on the next succeeding Business Day and 
(b)if such rate is not so published for any Business Day, the Federal Funds Rate far such 
BiasLness Day shall be the average of quotations for such day on such transactions received by 
the Agent &om three federal funds brokers of recogmzed standing selected by the Agent 

"Fixed Charge Coverage Ratio" shall mean and include, with respect to any fiscal 
period, the ratio of (a) EBITDA mums Capital E!q)enditures that were not specifically fiinded by 
Indebtedness (other ifaaa a Revolving Advance) of Volunteer Energy Services, Inc. and its 
Subsidiaries on a consolidated basis with respect to such period, minus cash taxes paid 
(including, if applicable, Subch^ter S taxes) of Volunteer Energy Services, Inc. and its 
Subsidiaries on a consolidated basis with respect lo such period to (b) Fixed C3sarges. 

"Fixed Charges" shall mean, wife respect to any fiscal p&dod, the sum of 
(a) interest expense of Volunteer Energy Serviceŝ  Inc. and its Subsidiaries on a consolidated 
basis with respect to such period, plus (b) scheduled principal payments on hadebtedness of 
Volunteer Energy Services, Inc. and its Subsidiaries oo a consolidated basis with respect to such 
pmod, plus (c) (Siidcnds and distributions (other than Income Tax Distributions) of Volunteer 
Energy Services, Inc. and its Subsidiaries on a consolidated basis with respect to aich pariod as 
permitted by Section 7.7 hereof 

"Fonnda Amount" shall have the meaning set forth in Section 2A (a). 

"EMd" shaU mean any Person (other ton E natural person) that is (or will be) 
engaged in making, purchasing, holding or otherwise investing in commercial loai^ and similar 
extensions of credit in Ihc ordinary course of its business. 

"GAAP" shall mean generally accepted accountii^ principles m the United States 
of America in effect from time to time. 

"Gas" shall mean any mixture of hydrocarbons and noncombustible gases In a 
gaseous state consisting primarily of methane which the Borrower sells in tbe ordinary course of 
its business pursuant to its OHo Competitive Retail Natural Gas Supplier Certificate, 

"General Intangibles" s^all mean and include as to a Person all of such Pexson*s 
^sasTsl intan^bles, whether now owned or hî eafier acquired including, without Hmitation, aU 
payment intangibles, choses in action, causes of action, corporate or odier busmess records, 
IsveDtions, designs, patents, patent applications, equipment formulations, manufrK t̂uring 
procediires, quality control procedures, trademarks, service marks, trade secrets, goodwill, 
copyri^ts, dedgn ri^its, software, computer infoimation, source codes, codes, records and 
dates, registration, licenses, fiancbiscs, customer lists, tax refunds, tax refimd claims, computer 
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programs, all claims under guaranties, security interests or other security, held by oa: granted to 
such Person to secure payment of any of the Receivables by a Customer (other than to the extent 
covered by Receivables), all rights of indemnification and aD other intangible propeaty of every 
kind and nature (other than Recdvables). 

"Qoverpmental Bodv" shall mean any nation or govemment, any state or other 
political subdivision thereof or any entity exercising titie legislative, judicial, regulatory or 
admimstrative fimctions of or pertatoing to a government. 

"Guarantor" shall mean Richard A. Cumutte, Sr. and any other Person who may 
hereafier guarantee payment or performance of the whck or any part of the Obligations and 
"Guarantors" shall mean collectively all such Persons. 

"Guaranty" shall mean any guaianty of the Obligations of the Borrower executed 
by a Guarantor in fevor of the Agent for its benefit, the benefit of the Issuer and Ibr the ratable 
benefit of the Lenders, together with all amendments, supplements, modifications, substitutions 
and replacements thereto and thereof 

"Guaranteed Eligible Receivable" shall mean a Receivable which constitutes an 
Eligible Receivable and which is sulgect to an agreement with a Local Distribution Conqjaoy, in 
substance satisfectory fo the Agent in its sole discretion, fiilly guarantying the Customer psymem 
of such Receivable to the Borrower or agreeing unconditionally lo purchase such Receivable 
firom the Borrower so long as: 

(a) the Local Distribution Company executing the agreem^it provi*^g for such 
guararrfy or purchase has given all consents necessary to permit the assignment of a security 
interest to the Agent in the Borrower's n^ ts under such agreement; 

(b) except for sales to ECO pxnrsuant to the ECO Gas Sales Agreement, it is 
due or unpaid more tiian sixty (60) days afier the original due date or more than niiKfty (90) days 
after the original invoice date of the Eligible Invoice; and 

(c) with respect to sales to ECO pursuant to. the ECO Gas Sales Agreement, it 
is due or UTBpaid more than ninety (90) days after the original due (fete or more than one hundred 
and twenty (120) days after the original invoice date of the Eligible Invoice. 

"Hazardous Discharge" shall have the meanmg set fijrth in Section 4J 8(d) hereof 

"Hazadous RnbRtanRe" shall mean, without limitation, any flammable explosives, 
radon, radioactive materials, asbestos, urea formaldehyde fijam insuJations polychlotinated 
biphenyls, petralefum and petroleum products, methane, hazardous materials, Hazardous Wastes, 
hazardous or Toxic Substances or related materials as defined in CERCLA the Hazardous 
Materials Tiansportation Act, as amended (49 U.S.C. Sections 1801, et seq.), RCRA or any otiier 
applicable En-raonmental Law and in tbe regulations adopted pursuant thereto. 

"Hazardous Wastes" shall mean all waste m^erials subject to regulation under 
CERCLA, RCRA or applicable state law, and any other applicable Federal and state laws now m 
force or hereaftex enacted relating to hazardous waste disposal. 
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"Hedging Contracts" shall mean foreign exchange contracts, currency swap 
agreements, fiitunes contracts, interest rate protection agreements, interest rate future agreements. 
Interest rate swap agreements, interest xate c ^ â greoGoents, interest rate collar agreements, 
option agĵ emenfa or any other similar hedging agreements or arrangements entered into by a 
Person, 

Contracts, 
"FfedpnTiET Obligations" shall mean all liabilities of a Person under Hedging 

"Income Tax Distributions" shall have the meaning set forth in Section 7.7 hereof 

'̂ Indebtedness" of a Person at a particular date s35all mean all obligations of such 
Person wMch in accordance with GAAP would be classified upon a balance sheet as liabilxties 
(except capital stock and surplus earned or otherwise) and in any event, without limitation by 
reason of enumerrdion, shall include all Hedging Obligations, indebtedness, debt and other 
similar monetary obligations of such Person whether direct or guaranteed, and all preoiiums, if 
any, due at tiie required po:epayment dates of such indebtedness, and all rndefafcedness secured by 
a Lien on assets owned by such Person, whether or not such indebtedness actually shaD have 
beeoa created, assumed or incurred by such Person- Aijy indebtedness of such Person rcsuMng 
fiom the acquisition by such Person of any assets subject to any Lien shall be deemed, for the 
purposes hereof to be tbe equivalent of the creation, assumption and incurring of the 
indebtedness secured thereby, whether or not actually so created, assumed or incurred. 

"Ineligible Security" shall mean any security vMch may not be underwritten or 
dealt in by memlser banks of the Federal Reserve System under Section 16 of the Banking Act of 
1933 (12 U.S.C. Section 24, Seventh), as amended. 

"Interest Period" shall mean the period provided for any Libor Rate Loan pursuant 
to Section 2.2(b) hereof 

"toentory" shall mean and include as to a Person aU of such Person's now owned 
or hereafter acquired goods Qnchidang, in the case of the Borrower, Inventory consisting of Gas), 
mctchandise and other personal property, wherever located, to be fiimis^ed under any 
consignm^ Bifangement, contract of service or held for sale or lease, all raw materials, work in 
process, fiidshed goods and materials and sil l ies of any kind, nature or desci^tion which are 
or might be used or consumed in such Person's busmess or used in selling or furnishing such 
goods, merchandise and other personal property, and all documents of titie, bill of lading or other 
documents representmg them. 

"Inventory Advance Rate" shall have the meaning 3d. forth m Sectioa2.l(a)(ii) 
haeof 

"Investment Property" shall mean, and include as to a Person, aD of such Person's 
now owned or hereafter acquired securities (whefeer certificated or uncertificated), s^urities 
entitiements, securities accounts, commodities contracts and commodities accounts. 

"Issuer*' shall mean, with respect to any Letter of Credit, the issuer of such L^er 
of Credit and shall be, with respect to any Letter of Credit hereunder, National City Bank, or 
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each other Lender that is requested by the Agent with the approval of the Bonower, and agrees 
to act as an Issuer, and each of tiieix successors and assigns (and which may be replaced at the 
sole discretion of die Agent). 

"Leader" and "Lenders" shall have the meaning ascribed to such term in the 
preamble to this Agreement and shall include each Person vMch becomes a transferee, successor 
or assign of any Lender, 

hereof 
"Letter of Credit Application" shall have the meaning set forth in Section 2.9(a) 

"Letter of Credit Fees" shaB have the meaning set forth in Section 3.2 hereof 

"Letters of Credit" shall have the meanmg set fortii m Section 2.8 hereof. 

"Labor Rate" shall meao, for any Interest Period with respect to a Libor Rate 
Loan, the quotient (rounded iipwaids, if necessary, to die nearest one sixteenth of one percent 
(l/16th of 1%) of: (x) the per anmim rate of mterest, ̂ stermined by the Agent in accordance with 
its usual procedures (wMch detemiination shall be conclusive absent manifest error) as of 
approximately 12:00 noon (London time) two (2) Busmess Days prior to the bej^nning of such 
Interest Period pertaining to such Libor Rate Loan, as provided by Bloomberg's or Reuters (or 
ai^ other similar company or service that provides rate quotations comparable to tiiose currentiy 
provided by such companies as the rate m the London interbank roaricet), as detennined by the 
Agent &om time to time for purposes of providing quotations of interest rates applicable to 
d e p o ^ in Dollars or m the London interî ank maiket) as the rate in die London interbank 
market for deposits in Dollars in immediately available ftcids witii a maturity comparable to such 
Interest Period divided bv (y)a number equal to 1.00 minus the Eurocurrency Reserve 
Percentage- la the event that such rate quotation is not available for any reason, then, the rate (for 
purposes of clause (x) hereof) shall be the rate, detemtined by the Agent as of ^proximately 
12:00 noon (London time) two (2) Business Days prior to tiie teginning of such Interest Period 
pertainir^ to such Libor Rate Ltran, to be tbe average (rounded iipwards, if necessary, to die 
nearest erne sixteenth of one percent (l/16th of 1%)) of the per annimi rates at which deposits m 
Dollars in immediately avaikbte frinds in an amount comparable to such Libor borro\̂ nuig and 
with a maturity comparable to such Interest Period are ô Sercd to t̂ ie prime banks by leading 
banks in the London ioterbank market The Libor Rate shall be adjusted automatipally on and as 
of the effective date of any change in the Eimicurrency Reserve Percqotage. 

"Libor Rate Loan" shall mean an Advance at any time tibat bears interest based on 
the Libor Rate. 

"Lien" shall mean amy mortgage, deed of trust, plet^e, hypothecation, 
assignment, security mterest, liai (whetiier statutory or oftherwise), Charge, clahn or 
encumbrance, or preference, priority or other security agreement or preferential arrangement 
held or asserted ia respect of any asset of any land or nature vŝ iatsoever including, without 
limitation, any conditional sale or other titie retention agreement, any lease having substantially 
die same econan^c effect as any of the foregomg, and the filing o^ or agreement to give, any 
financing statement under tiie Uniform Commercial Code or comparable law of any jmdsdictioiL 

^[:8-VEstcREonrAQR.ex£cunONCOPYDOc;i:g 

5 3 



"Loan Account" shall have the meaning set forth m Section 2 J hereof 

"Loan Party" or "Loan Parties" shall mean, singulariy or coDectively, as the 
context may require, the Borrower and each Subsidiary of the Borrower that executes this 
Agreement 

**Local Distribution Company" shall mean Cincannati Gas and Electric Company, 
Columbia Gas of Ohio, hic„. Dominion East Ohio Gas Company, and Columbia Gas of 
Pennsylvania, and any other local gas distribution con^iany acceptable to the Agent in its sole 
discretion. 

"Lockbox" shall mean a post office box rented by and in the name of the 
Borrower as required by this Agreement and as to which only the aj^licable Lockbox Baiik and 
the Agent have access pursuant to the requirements of this Agreement and which can not be 
closed by tiie applicable Lockbox Bank without tiie consent of the Agent pursuant to the 
applicable Blocked Account Agreement 

"Lockbox Agreement" shall have tiie meaning set forth in Section 4.15(g) hereof. 

"Lockbox Bank" shall mean National City Bank and, for such period as is 
acceptable to the Agent, any other financial institution acceptable to the Agent, 

"Material Adverse Effect'* shall mean a material adveacse effect on: (a) the 
financial condition, results of operations, business or prospects of the Borrower or any otiier 
Loan Party, (b) the Borrower's ability to pay the Obligations ia accordance with the terms 
thereof, (c)the value of the Collateral, or the Agenfs Liens on die Collateral or, subject to 
Permitted Encumbrances, the priority of any such Lien or (d) die practical realization of the 
benefits of the Agenfs and each Lender's rights and remedies under this Agreement and the 
Other Loan Documents. 

"Mayinnim Rgyolvjng Advance Amoioit" shall mean 

'T\̂ Qn&lv Advances" shallhavelhemeaning set forth in Section3_i(a) hereof 

"Midtiemplover Plan'* shall mean a "multiemployer plan" as defined in 
Sections 3(37) and 4001(a)(3) of ERISA 

"TSfatioiî al City Bank" shall mean National City Bank, a national banMng 
association, and its successors and assigns. 

"NCBC" shall have the meaning set forth in the preamble to this Agreement and 
shall include its successors and assigns. 

'TSIon-Copsegting Lender"" shall have the meaning set fortii in Section 16.3(k) 
hereof 
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"Note" shall mean each Revolving Credit Note and "Notes" shall collectively 
mean all of the Revolving Credit Notes. 

"Obligations" shall mean and include any and all loans, advances, debts, 
liabilities, obligations, covenants and duties (absolute, contingent, matured or unmatBred) owing 
by the Bonower to the Lenders, the Issuer or the Agent or to any other direct or indliect 
subsidiary or affiliate of the Agent, the Issuer or any Lender of any kind or nature, present or 
future (iiK^Juding, without limitation, any interest accruing tiiereon after maturity, or afier tiie 
filing of any petition in bankraptoy, or the commencement of any msolvency, reorganization or 
like proceeding relating to the Borrower, whether or not a claim for post-fiHng or post-petition 
interest is allowed in such proceedmg), -v^ether or not evidenced by any note, guaranty or other 
instrument, whether arising undcx any agreement, instrument or document (including without 
limitation, this Agreement and the Other Loan Documents) whdhw or not jfor the paymegot of 
money, whether arising by reason of an extension of credit, opening of a letter of ra^t, loan, 
equipment lease or guarantee, under any Hedging Contract or in connectioii witii any cash 
management or treasury administration services ox in any other manner, 'V\diether arising out of 
overdrafts or d^osrt or other accounts or electronic fimdis transfers (whether throu^ automated 
cleapng houses or otherwise) or out of the Agenfs, the Issuers or any Lend^:s non-receipt of or 
inability to collect fimds ox otherwise not being nmde whole in connection with d^sository 
transfer check or other similar arrangements, whether dkect or iodhect (including those acquired 
by assignment or partidpation), absolute or contingent, joint or several, due or to becon^ due, 
now existing or hereafter arismg, confractoal or tortious, liquidated or unliquidated, regardless of 
how such indebtedness or liabiHties arise or by what agreement or mstiument they may be 
evidenced or whether evidenced by any agreement or instrumexit, including, but not limited to, 
my and all of the Borrower's Obligations' or liabilities under this Agreement, the Other Loan 
Documents or under any other agreement between the Agent, Ihe Issuer or the Lenders and tbe 
Borrower (and indudiog obligations of the Borrower to National City Bank under the Existing 
Letters of Credit) and any amendments, extensions, renewals or increases and all costs and 
expenses of the Agent, the Issuer and any Lender incurred in the documentation, negotiation, 
modification, enforcement, collection or otherwise in connection with any of the foregoing, 
including but not limited to, reasonable attorneys' fees and expenses and all obligations of the 
Bonower to the Agent, the Issuer or the Lenders to perform acts or ref^in fiiim taking any 
actioEL 

"Other Loan Documeants" shall mean the Revolving Credit Notes, the 
Quratioffinaireia the Fee Letter, the Letters of Credit, fiie Blocked Account Agreements, £he 
Waivers, any Guaranty, tbe ECO Security Agreement and any and all other agreements, 
instruments and documents, includmg, without limitation, guaranties, pledges, powers of 
attcaney, consents, and all otheir writiogs heretofore, now or hereafter executed by the Borrower 
or other Person and/or delivered to &e Agent, the Issuer or any Lender in respect of ihe 
transactions contemplated by this Agreernent including those agreements, instruments acad 
documents specified in the Closing Memorandum. 

"Parent" of any Person shall mean a corporation or other entity owning, directly 
or indirectiy at least fifty percent (50%) of the shares of stock or other ownership interests having 
ordinary voting power to elect a majority of the directors 6f the Person, or other Persons 
perfonmng similar fimctions for any such Person, 

•{HCft^ffiSI CRH)IT AER- EXECUTTON COPYX«3i;:l2} 

55 



"Participant" shaU mean have the meaning set forth in Section 163(dy 

"Pavment Office" shall mean initially 1965 East Sixth Street, 4* Floor, Cleveland, 
Ohio 44114; thereafter, such other office of the Agent, if any, which it may deagnate by notice 
to the Borrower and to each Lender to be the Payment Office. 

"PBGC" shall mean die Pension Benefit Guaranty Corporation. 

"Permitted Encumbrances" shall mean (a) Liens m favor of the Agent for the 
benefit of the Agent and the Lenders; (b) Liens for taxes, assessments or cfflieT governmeaE^ 
charges not delinquent or being contested in good Mth and by appropriate proceedings and with 
respect to wMcb proper reserves have been taken in accordance with GAAP; provide4 that, such 
Liens shall have no effect on the priority of the Liens in fevor of the Agent or the value of the 
assets in Avbich the Agent has such a Lien and a stay of enforcement of any such Lien ^all be In 
effect; (c) deposits or pledges to secure obligations under worker's compeaosation, social security 
or similar laws, or under unemployment insurance or general Utility or product liability 
insurance; (d) deposits or pledges to secure bids, tenders, cantrads (other tiian contracts for the 
payment of money), leases, statutory obligations^ perfbimaDce bonds, surety and ŝ ppeal bonds 
and other obligations of IQce nature arising in the ordinary course of business; (e) mechanics, 
workers, materialmen's, warehousemen's, common carriers, landlord's or other like Liens aii^ng 
in tile ordinary course of business with respect to obligations which are not due or vrfiich are 
being contested in good Euth; (f) Liens placed -upon equipment and real estate assets acquired to 
secuie a portion of the purchase price thereof, provided that (x) any such lirai sjudl not encumber 
any oth^ pioperty other than insuxance and other proceeds of sudi equipment and real estate and 
(y) ihe aggregate amount of hadebtedness secured by such Liens incurred as a result of such 
purchases during any fiscal year shall not exceed the amount provided for in Section 7.6; 
(g) zoning restrictions, easements, encroachments, rights of way, restrictions, leases,. licenses, 
restrictive covenants and other similar titie exceptions or Liens affecting Real Properly, none of 
which materially impairs die use of such Bjsal Ptoperty or the value theneoC and none of'wtosh is 
violated in any material respect by existing or supporting structures or land use; (h) attachment 
and judgment liens which do not ccmstitute an Event of De&ult under Section 10,6; © Liens 
disclosed on Schedule 1.2 provided that the principal amount secured thereby is not hereafto: 
increased, and no actional assets become subject to such LieiL 

"Person" shall mean any individual, sole proprietorsMp, partncrsihip, coq>or3tion, 
business trust, joint stock company, trust, oitincoiporated organization, association, limited 
liability coni5)any, institution, public benefit corporation. Joint venture, entity or goveaitfneat 
(whether federal, state, county, dty, municipal or odierwise, including any instrumentality, 
division, agency, body or departnient thereof). 

"Plan" shall mean any employee benefit plan within tbe meaning of Section 3(3) 
of ERIS A> maintained for employees of die Borrower and any of its Subsidiaries or any member 
of the Controlled Group or any such Plan to which the Bonower and any of its Subsidiaries or 
my member of the Controlled Group is required to contribute on behalf of any of its enqiloyees, 

"Projections" shall have the meaning set forth in Section 5»5(a) hereof 
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"Quegtionnaire" shall mean the Documentation Infonnation Qnestioimaire and 
Perfection Certificate and the nesponses thereto provided by the Borrower and any of its 
Subsidiaries and delivered to the Agent 

"Real Property" shall mean ail real property, both owned and leased, of the 
Borrower and any of its Subsidiaries, 

"Receivables" shall mean and include, as to a Pexson, all of such Person's 
accomrts, contract ri^ts, insbniriaeats (including those evidencing indebtedness owed to such 
Person by its Affiliates), docum^ts, chattel paper including electronic chattel pE$»er), general 
iotangibles relating to accounts, drafis and acceptaaces, credit card receivables, and all other 
forms of obligations owing to such Person arising out of or in coimectioa with the sale or lease of 
Inveajitory or the rendition of services (including, but not lunited to, tolling arrangements), aH 
supporting obligations, guarantees and other security therefor, whether secured or imsecured, 
now existing or hereafter created 

hereof 
"Receivables Advance Rate" shall have the meaning set forth in Section 2.1(a)(i) 

"Reizister" shall have the meaning set forth m Section 16.3(c) faeieof 

"Regulations" shall have the meaning set forth in Section 16A 6 hereof 

"Releases '̂ shall have the meaning set forth, in Section 5.7(c)^) hereof 

"Reportable Event" shall mean a reportable event described in Section 4043(b) of 
ERISA or fee regulations promulgated thereunder, 

"Required.Lenders" shall mean the Lenders holding al least fifty-one percent 
(51%) of tbe Advances an4 if no Advances are outstanding, shall mean the Leiiders holding 
fifty-one percent (51 %) of the Cormnittnent Percentages. 

"Revolving Advances" shall mean Advances made otiier than Letters of Credit 

"Revolving Credit Note" or "Revolvinjg Credit Notes'* shall mean, singulariy or 
collectively, as the ccaitext toay require, the promissory notes referred to. in Section 2,l(a) hereof 

"Section 20 Subsidiary" shall mean the Subsidiary of the bank holding company 
controlling NCBC, which Subsidiary has been granted autiiority hy the Federal Reserve Board to 
un f̂erwrite and deal ia certam Ineligible Securities, 

"Settiement Date" shall mean the Closing Date amd thereafter Thursday of each 
week Unless such day is 3iot a Business Day in which case it shall be tbe next succeeding 
Business Day. 

"Stock Purchase Agreement" means that certain Stock Redemption Agreemeait, 
dated as of January 28, 2005, between the Borrower and the Stockholder providing for the 
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purchase of all of record and beneficial equity ownership of the Borrower held by the 
Stockholder-

'"Stoddholder̂ ' mean Standard Energy Company, an Ohio corporation. 

"Subchapter S" shaU mean subchapter S of the Code, 

"Subsidiary" shall mean, in respect of any Person that is not a natmal Pason, a 
corporation or other business entity Ihe shares constituting a m^ority of the ontstandirig capital 
stock (or other form of ownership) or constituting a majority of tiie voting power in any election 
of directoirs (or shares constituting both m^orities) of which are (or upon the exercise of any 
outstanding warrants:, options or other rights would be) owned duectly or indhectiy at the time in 
question by such Person or another subsidiary of such Person or any combination of the 
foregoing. 

"Term" shall have the meaning set forth in Section 13,1 hereof 

'Tennination Eveat" shall mean (i) a Reportable Event witii re^»ect to £my Plan or 
Multiemployer Plan; (ii) tbe withdrawal of the Borrower or any of its Subsidiaries or any 
member of the Controlled Gmup from a Plan during a plan year in vi^ch such Hitity was a 
"substantial employe" as defined in Section 4001(a)C2) of ERISA; (iii) the providing of notice of 
intent to terminate a Plan in a distress teimination described in Section 4041(c) of ERISA; 
(iv) the ittstitutioii by the PBGC of proceedings to terminate a Plan or Multiemployer Plan; 
(v) any event or condition (a) which might constitute grounds under Section 4042 of ERISA for 
tiie termination a( or the appointment of a Irustee to administer, any Plan or Multiemployer Plan, 
or (b) that may result in termination of a Multiemployer Plan pursuant to Section 4041A of 
ERISA; or (vi) the partial or complete withdrawal within the meaning of Sections 4203 and 4205 
of ERISA, of tile JBoirower or any of its Subsidiaries or any member of the Controlled Grougj 
fiom a Multiemployer Plan. 

"Toxic Substance" shall mean and include any material present on the Real 
Property which has been shown to have significant adverse effect on human health or which is 
subject to regulation under the Toxifc Substances Control Act (TSCA), 15 U.S.C. Sections 2601 
et seq^ ^ipiicable state law, or any other ajjgplicable Federal or state laws now in &rce or 
herea:fter enacted relating.to toxic substances, "Toxic Substance" includes but is not limited to 
asbestos, polychlorinated biphenyls (PCBs) and lead-based paints. 

'Unbilled Etidble Receivable" shall mean a Receivable "V^ch would otherwise 
constitute an Eligible Receivable but for the ^ t that no Eligible hivoice exists with respect to 
such Receivable with respect to the sale giving rise the Receivable; provided however thiat (i) 
such Receiv^le shall be recorded at cost withouS markriip until an Eligible Invoice exists, (H) in 
the case of a Receivable that vyould otiierwise be a Guaranteed Eligibte Receivables, such 
Receivable is not recorded as billed imtD an Eligible Invoice exists and (iii) such Unbilled 
Eligible Receivable is evidenced by a daily delivery report fiarpished by the applicable pi|Kfline 
transmitter-

"UCP" shall have the meaning set forth in Section 2.9(b) hereof 
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"Undrawn Availability" shall mean, at a particular date, an amount equal to 
(a) the lesser of (i) the Formula Amount or (ii) the Maximum Revolving Advance Amount, 
minus the aggregate amount of outstanding Letters of Credit, mbus (b) the sum of (x) the 
outstanding amount of Revolving Advances plus (y)all amouiEts due arid owing to the 
Borrower's trade creditors which are outstanding sbcty (60) days or more beyond the due date 
(without duplication with respect to any such amount deducted jSx>m the Formula Amount)̂  plus 
(z) fees and expenses for which the Borrower are liable hereunder but which have mi been paid 
or charged to the Loan Account 

"Uniform Commercial Code" shall mean the Uniform Commercial Code or other 
similar law of the State of Ohio as in effect on the date of this Agreement and as amended fix7m 
time to time, 

"USA Patriot Act" shall mean the Umting and Strengthening America by 
Providing Appropriate Tools Required to Intercept and Obstmct Terrorism Act of 2001, Public 
Law 107-56, as the same has beea, or shall hereafter be, renewed, extended, amended or 
replaced. 

"Waivans" stall mean, collectively, any and all landlord's waivers, 
warehouseman's waivers, creditor's waivers, mortgagee waivers and processing fecfli-ty and 
similar bailee's waivers, executed and deOvê red in connection with t̂his Agrecmenf, in htm and 
substance satisfactory to the Agoit, together with all amendments, supplements, modifications, 
substitutions and replacements thereto and thereof 

"Website Posting" shall have the meaning set forth in Section 16.6 hereof 

'^^eek" shall mean the time period commencing with the opening of business on 
a Wednesday and ending on die end of business the following Tuestby, 

13 Uniform Commercial Code Terms, 

All temis used herein and defined in the Uniform Commercial Code as adopted in 
the State of Ohio fiom time to time shall have the meaning given tiierein unless otherwise 
defined herein. To the extent the definition of any category or type of Collateral is expanded by 
any amendment, modrficatibn or reviMn to tiie Uniform Commercial Code, sucb expanded 
definition will apply automatically as of the date of such amendment, mpdificadon or levisiorL 

*"4 Certain Matters of X^nstntction, 

The terms "hBrem", "hereof" and "hereunder" and other words of similar import 
refer to this Agreement as a u ^ l e and riot to any particular section, paragraph or subdivision. 
Any pronoun iised shall be deemed to cover all genders. Wherever appropriate in the context, 
terms used herein in the singular also include the plural and vice versa. AH references to statutes 
and related xeg îlations shall include any amendments of same and any successor statutes sud 
regulations. Unless otherwise provided, all references to any instrum^ts or agreements to w^ch 
die Agent is a party, includSn^ wilhout limitation, ne&ences to any of the Other Loan 
Documents, shall include any and alt modifications or anendmeate thereto and any and aOI 
extensions or renewals thereof 

59 



n. ADVANCES, PAYMENTS. 

2,1 Revolvmg Advances. 

(a) Subject to the terms and conditions set forth in this Agreement including, without 
limitation. Section 2.1(b), each Letter, severally and not jointiy, will make Revol^ing 
Advances to the Borrower In aggregate amounts outstandiiig at any time equal to siKih 
Leader's Conimitmerrt Percentage of the lesser of (x) "the Ma3rimum Rjcvolving Advance 
Amount less die aggregate amount of outstanding Letters of Credit or (y) an amount 
equal to the sum of: 

(i) up to tbe sum of: 

(A) ninety-percent (90%), subject to the provisions of 
Section 2,1(b) hereof of Guaranteed Eli^ble Receivables, 
plus 

(B) eighty-five percent (85%), subject to the provisions of 
Section 2.1(b) hereol̂  of Eligible Receivaibl^ (without 
dB ĵlicatioa for Eligible Receivables which are coimled as 
Guaranteed Eligible Recdvables), plus 

(C) the lesser of (X) ei^ty-five percent (85%), subject to the 
provisions of Section 2.1(b) hereof of OnbtQed Etigjble 
Receivables or 
in the aggre^te at any one time, plus 

(ii) the lesser of: 

(A) seventy-five percent (75%) of the value of Eligible 
hiventory, subject to the provisions of Sectijon 2.1(b) 
hereof; or 

the ^gregate at wxy 

(iii) Mp to 
commraiciog on May 23 and ending on Septemi 
of tbe Borrower; niinus 

during the period 
'9 of each fiscal year 

(iv) the aggregate amount of outstanding Letters of CretKt, minus 

(v) such reserves as the Agent may reasonably deem proper and necessary 
fiom time to time (mcluding a reserve for the Existing Letters of Credit). 

The rates derived form Section 2.1(a)0(A), (B) and (C)(X) shall be referred to 
collectively as the Receivables Advance Rate. The rate derived fiom Sections 
2.](a)(ii)(A) shall be lefcrred to collectively as the '*Inventary Advance Rate". 
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The Receivables Advance Rate and die Inventoiy Advance Rate shall be refuted 
to as the "Advance Rates". The amount derived firom the sum of 
Sections 2-1 (a)(i) and (ii) and 2.1(a)(iii) minus the sum of Section 2.1(a)5v) and 
(v) at any time and from time to time shall be referred to as the "Fonmiia 
Amount", ia calculatiiig the Fomnila Amount, tbe reduction fi>r the aggregate 
amount of outstanding Letters of Credit shall be decreased by the amount of ariy 
monies in the cash collateral account pursuant to Section 2.10(e) of Ibis 
Agreement 

Revolving Advances shall be evidenced by one or more secured promissory notes 
(collectively, the "Revolving Credit Kote") svdJStantiaJly in the form altadied hereto as 
Exhibit 2.1faY 

(b) DiscietioDary Rights. Subject to Section 16J2(bXvii), the Advance Rates may be 
increased or decreased by the Agent at any time and fi»m time to tnne ia the exercise of 
its reasonable discretion provided tiiat, in the case of any decrease in Advance Rates, the 
exercise of such (Sscsretion shall be based upon the occurrence of one or more dsanges in 
circnmstances, conditions, or contingencies relevant to the Collateral, the finandal 
condition, operations, prospects or creditworthiriess of the Borrower or the Lenders' 
rights and remedies hereunder (but wfthoui duplication of amounts declared ineligible 
pursuant to the criteria described in the definitions of Eligible Inventory and Eligible 
Accouftts). Tbe Bonower consents to any such increases or diecreases and acknowledges 
tiiat decreasing the Advance Rates or increasing the reserves may limit or restrict 
Advances requested by the Borrower. Prior to the occurrence of an Event of Defenlt, the 
Agent shall use commercially reasonable efforts to notify the Bonower al least &/G (5) 
Business Days prior to tbe effectiveness of any decrease in Advance Rates under this 
Section, but shall not be liable for smy failure to so notify ib& Borrower. 

2^ Frocednre for Borrowing Advances. 

(a) The Boxrowmg may notify the Agent prior to 11:00 aju, (Qevdand, Ohio time) on a 
Btisiness Day of its request to incur, on that day, a Revolving Advance hereunder. 
Should any amount required to be paid as interest hereunder, or as fees or other charges 
under this Agreement or any other agreement with the Ageast or ,the Lenders, or with 
respect to any other Obligation, become due, same ^lall be deemed a request for a 
Revolving Advance as of the date such payment is due, in the amount reqmred to pay in 
fidl such interest, fee, char^ or Obligation under this Agreement or any otiiier agreement 
with the Ageirt or the Lenders, and such request shall be irrevocable, 

(b) Notwithstanding the provisions of (a) above, in the evejot ti^ Bonower desires to obtain a 
Libor Rate Loan, tibe Borrower shall notify the Agent in writing no later than'lhOO am, 
(d&vdsad, Ohio time) at least three (3) Busmess Days' prior to the date of such proposed 
borrowing, ^ecifying (i) the date of the proposed bonowhig (w^ch shall be a Business 
Day), (ii) tiie amount of such Revolving Advance to be bonowed, which amount shall be 
in a minimum amount of Five Hundred Thousand Dollars ($500,000) and ia integral 
multiples of One Hundred Thousand ($100,000) thereaftear, and (iii) thie duration of die 
fhst Interest Period. Interest Periods for Libor Rate Loans shall be for one (1), two (2), or 
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three (3) months; provided, however if an Interest Period would end on a day that is not a 
Business Day, it shall end on the next succeeding Business Day unless such day fells in 
the next succeeding calendar month in which case tiie Interest Period shall end on the 
next preceding Business Day. No Libor Rate Loan shall be made available to a Borrower 
during the continuance of a Default or aa Event of Defeult. 

(c) Each Inters Period of a IJbor Rate Loan shall commence on the date such Libor Rate 
Loan is made and sbaU end on such date as the Borrower may elect as set forth in 
subsection (bXiii) above provided that the exact length of each blerest Period shall be 
determined in accordance with the practice of the interbank market for ofifehore DoUar 
deposits and no Interest Period shall end after the last day of the Term. 

The Borrower shall elect the initial Interest Period applicable to a Labor Rate Loan by its 
notice of borrowing given to the Agent pursuant to Section 22(h) or by its notice of 
conversion given to the Ageait pursuant to Section 2 ̂ (d), as the case may be. The 
Borrower shall elect the duration of each succeeding Interest Period by giving irrevocable 
written notice to the Agent of such duration not less tiian three (3) Business Days prior to 
the last day of then current interest Period applicable to such Libor Rate Loan- If the 
Agent does not recdve timely notice of the lutea-est Period elected l^ the Borrower, tbe 
BoiTOwex shall be deemed to have elected to convert to a Domestic Rate Loan subject to 
Section 2,2(d). 

(d) The Borrower may, on the last Business Day of then cxirrent Interest Period ̂ plicable to 
any outstand^g Libor Rate Loan, or on any Business Day vritii respect to Bomestic Rate 
Loans, convert any such loan into a loan of another type in the same aggregate principal 
amount provided that any conversion of a Libor Rate Loan shall be made only on the last 
Business Day of then current Interest Period aj:^licable to sucb Libor Rate Loan. If the 
Borrower deshes to convert a loan, die Borrower shall give tiie Agent not less tiian three 
(3) Business Days' prior written notice to convert &om a Domestic Rate Loan to a Libor 
Rate Loan or one (1) Business Day's prior written notice to convert Sum a Libor Rate 
Loan to a Domestic Rate Loan, specifying die date of sudh conversion, the loans to be 
com êrted and if the conversion is fiom a Domestic Rate Loan to any other type of loan, 
the duration of the first Interest Period; provided, however, the Borrower shall not be 
pennitted to convert a Domestic Rate Loan to a Lfbor Rate Loan or continue to select a 
Libor Rate Loan during the continuance of a Default or an Ev^it of Default. After givhig 
effect to each such conversion, there shall not be outstanding more thrtn five (5) Libor 
Rate Loans, in the a;ggregate. 

(e) At its oiption and I^KHI tiuee (3) Business Days' prior written notice, the Borrower may 
prepay the Labor Rate Loans in whole at any lime or in part fium time to time, witiiout 
premium or penalty, but with accrued interest on the principal being prepaid to the date of 
such repayment. The Borrower shall specify the date of prepayment of Advances whicii 
ate Libor Rate Loans and the amount of such prepayment. Bi the event that any 
prepayment of a Libor Rate Loan is reqmred or pcmaitted on a date other than tiie last 
Busmess Day of then current Interest Period with respect thereto, the Borrower shall 
indenmifythe Agent md the Lenders in accordance with Section 2.2(f) hereof. 
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(f) The Borrower shall indemnify the Agent and the Lenders and hold tbe Agent and fbe 
Lenders hannless fix>m and against any and aU losses or expenses that the Agent and the 
Lenders may sustain or incur as a consequence of any prepayment, conversion of or any 
defeult by the Borrower in the payment of tiie principal of or interest on any libor Rate 
Loan or feilure by the Borrower to complete a borrowing of, a prepayment of or 
conversion of or to a Libor Rate Loan after notice thereof has been ^ven, including, but 
not limited to, any interest payable by the Agent or the Lenders to lenders of fimds 
obtained by h in order to make or maintain its libor Rate Loans hereunder. A certificate 
as to any additional amounts payable pursuant to the foregoing sentence submitted by the 
Agcart or amy Lender to the Bormwer shall be presumed correct absent manifest enon 

(g) Notwithstanding any otiier provision hereof, if any applicaibte law, treaty, regulation or 
directive, or any change therein or in die kiterpretation or application tiiersof, shall make 
h unlawful for any Lender (for purposes of this subsection (g), the term "Lender"* shall 
inclnde any Lender and the office or branch -wliere any Lender or any corporation or bank 
controlling such Lender makes or maintains any Libor Rate Loans) to make or mmnfain 
its libor Rate Loans, the obligation of the Lenders to make Libor Rate Loans hereunder 
shall forthwith be cancelled and the Borrower shall, if any affected Libor Rate Loans ase 
then outstanding, pron^tiy upon request ^ m the Agent, dther pay all such affected 
Libor Rate Loans or convert such affected Libor Rate Loans into loans of another type. 
If any such payment or conversion of any Libor Rate Loan is wadB on a day that is not 
the last day of (he Interest Period applicable to such labor Rate Loan, the Bonower shall 
pay the Agent, upon the Agenfs request, such amount or amounts as may be necessary to 
compensate the Lenders for any loss or expense sustained or incurred by the Lenders in 
respect of such Libor Rate Loaa as a result of such payment or conversion, including (but 
not limited to) any mterest or other amounts payable by the Lenders to lenders of &rads 
obtained by the Lenders in order to make or maintain such libor Rate Loan. A certificate 
as to any addition^ amounts payable pursuant to the foregoing sentence subntitted by the 
Lenders to the Bonower shall be presumed correct absent manifest error, 

23 pMbwsement off̂ Adysuace Proceeds. 

All Advances shall be disbursed firom whichever office or otiier place the Agent 
msy designate JGrom time to time and, togeth^ with any and all other ObHg^ons of the 
Borrower to the Agent or tiie Lenda^, shall be charged to the Loan Account on the Agent's 
looks, Durang the Term, the Borrower may use Ihe Revolving Advances by borrowing, 
prepaying and reborrowing, all in accordance with the terms mid conditions hereof The 
proceeds of each Revolving Advance made by Lend«s hereunder shall be made available to the 
Borrower on the day such Revolving Advance is requested by way of credit to the Borrower's 
operating account at National City Bank, or such other bank as tiie Bonower may designate 
following notification to the Agent, in hnmediately available federal funds or other immediately 
available funds or, with respect to Revolving Advances deemed to have been pequested by the 
Boaower, be disbursed to the Agent to be applied to the outstanding Obtigations giving rise to 
such deemed request. 
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24 Matdmum Advance. 

Subject to Section }S2(b\ the abrogate balance of outstanding Advances 
outstanding at any time shall not exceed the lesser of (a) tbe Maximum Revolving Advance 
Amount or (b) the Formula Amount 

2»5 ^payment of Advances. 

(a) The Revolving Advances shall be due and payable in full on the last day of the Term 
subject to earlier prepayment as herein provided. 

(b) Any Customer payment with respect to Receivables vMoh is evidenced by a check, note, 
drarft or any other similar item of payment may not be immediately collectible. In 
calculating omstanding Revolving Advances and IJndrawn Availability, the Agent agrees 
that any such item of payment will be deemed to have been received by the Agent and 
win be provisionally credited to the Loan Account by the Agent on the Bushjess Day 
immediately following tiie day on which the Agent has actual possessimi of such item of 
payment for deposit to the Cash Concentration Accoimt With respect to such calculation 
of oi^standings and Undrawn Availability, the Agent also agre^ that any Customer 
payment consisting of a federal wire tiansfex pursuant to die United States Treasury 
Fedwire Deposit System, an automatic clearing house credit or otiier similar payment 
mechanism will be deemed to have been received by the Agent and will be credited to the 
Loaa Account by the Agent on the Business Day on which the Agent has received sudi 
payment prior to 11:00 A M. in immediately available funds fox deposit to tiie Cash 
Conceatratioh Account hi consideration of the Agcnf's agreement for provisional 
crediting of items of payment;, the Borrower agrees that, in calculating iuterest and other 
charges on the Obligations, all Customer payihents will be treated as having been 
credited to the Loan Account on the Business Day irmnediately foOowing the Business 
Day on which such payments are deemed to have been received by the Agent pursuant to 
tins paragraph, 

(c) The Agent shall not be required to credit the Loan Account for Ihe amount of any item of 
payment oi oths payment which is unsatisfactory to the Agent All credits (othra than 
federal wire transfers) shall be provisional, subject to verification and final settiement 
Tbe Agent may charge the Loan Account for the amount of any item of payment or other 
payment which is returned to the Agent uigiaid or ofeerwise not collected. The Borrower 
agrees that any information and data reported to the Borrower pursuant to any service 
laiiich is received prior to final posting and confirmation is subject to correction and is 
not to be construed as final posting information. The Agent and the Lenders shall have 
no liability for the content of such preliminary service related infonnation. 

(d) All payments of principal, interest and other amounts payable hereunder, or under any of 
the Otiier Loan Documents shall be made to the Agent at the Payment Office not later 
than 11:00 A.M. (Qeveland, Ohio time) on the due date in lawful money of the United 
States of America m federal funds or other fimds immediately available to the Agent 
Ihe Agent shall have Ihe right to effectuate payment on any and aU Obligations due and 
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owing hereunder by charging the Loan Account or by making Advances as provided hi 
Section 2.2 hereof 

(e) The Borrower shall pay principal, mLterest, and all otiier amounts payable hereunder, or 
under any relaied agreement, without any deduction whatsoever, including, but not 
limited to, any deduction for any setoff or counterclaim. 

2.6 Repayment of Excess Advances, 

The aggregate balance of outstanduag Advances at any time in excess of the 
maximum amount of such Advances permitted hereunder shsQl be immediately due and payable 
without the necessity of any demand, at the Payment Office, whetiier or not a Ddaiilt or Eveia: of 
Default has occurred. 

2.7 Statement of Acconnt 

The Agent shall maintaitr, in accordance with its customary procedures, a loan 
account ("I/Oan Account") in the name of the Borrower in which shall be recorded the date and 
amount of each Advance made by the Agent and the date and amount of each payment in respect 
thereof provided, however, the Mure by the Agent to record the date and amount of any 
Advance shall not advecsfcly affect the Agent or any Lender. Each calendar montii, the Agent 
shall send to the Boirower a statement showing the accounting for the Advances made, payments 
made or credited in respect thereof and other transactions between the Agent and the BoEFPwer, 
darii3g such month. The monthly statements shall be deemed conect and binding vpon the 
Bomjwer in the absence of manifest error and shall conmitute an account stated between the 
Lenders and the Borrower unless the Agent receives a written statement of the Borrower specific 
exceptions tiiereto within thirty (30) days after such statement is received by the Borrower. The 
records of the Agent wifii respect to the loan accomit shall be presumed correct evidence absent 
manifest eaior of the amounts of Advances and other charges thereto and of paym^its applicable 
thereto. 

2.8 Letters of Credit 

Subject to Ihe terms and conditions hereof, the Issuer shall (a) issue or cause the 
issuance of Letters of Credit on behalf of the Borrower; pro:wded, however, that tiie Issuer will 
not be required to issue or cause to be issued any Letters of Credit to the extent that die fece 
amount of such Letters of Credit would then cause the sum of (i) the outstanding Revolving 
Advance plus (ii) the undrawri amount of outstandii^ Letters of Credit to cacceed the lesser of 
(x) die Maximum Revolving Advance Amount or (y) the Formula Amount The maximum 
undrawn amount of outstanding Letters of Credit shall not exceed Four Million DoUars 
($4,000,000) in the aj^regate at any time. All disbursements or payments related to Lettera of 
Credit shall be deemed to be Domestic Rate Loans (in Dollars) consisting of Revolving 
Advances and shall bear interest at the Altem^e Base Rate. 

3.9 Issuance of Letters of Credit. 

(a) The Borrower may request the Issuer to issue or cause ^e issuance of a Letter of Credit 
by delivering to tiie Issuer at the Payment OJSCC, the Issuer's fonn of Letter of Credit 
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Application (the "Letter of Credit Application") completed to the satisfiKtion of the 
Issuer; and, sudi other certificdes, documents and other papers and infonnation as die 
Issuer may reasonably request no later than 12:00 noon (Cleveland, Ohio time) at least 
three (3) Business Days' prior to the dsts of such proposed issuance. The Borrower also 
has die right to give instructions and mskf̂  agreements with respect to any application, 
any applicable letter of credit and security ^cement, any applicable letter of credit 
reimbursement agreement and/or any other appKcable agreement, any letter of credit and 
the disposition of documents, cfisposition of any unutilized fimds, and to agree with the 
Issuer upon any amendment, extension or renewal of any Letter of Credit 

(b) Eadi Letter of Credit shall, among other things, (i) provide for the paymeut of sight drafts 
or other forms of written demand for paymrat or, acceptances of issued drafis when 
pr^ented for honor thereunder in accordance with the terms fliereof and when 
accompanied by the documents described therein and Qi) have an expiry date not later 
than the earlier of one (1) year firom tiie <ferte of issuance or, unless a g r ^ to by the Agent 
and the Issuer, the last day of the Term. Each trade Letter of Credit shall be subject to the 
Uniform Customs and Practice for Documentary Credits (1993 Revision)^ International 
Chamber of Commerce Publication No, 500, and any amendments or revisions thereof 
adhered to by die Issuer (tiie "UCP"). Each standby Letter of Credit shall be subject to 
the Inteniational Standby Practices 1998, IhtctnatioDal Chamber of Commerce 
Publication 590 and any amendments or revisions thereof adhered to by the Issuer (the 
"ISP") or die UCP, as determined by the Issuer. Each Letter of Credit shall be governed, 
to the extent not inconsistent with the UCP or the ISP, as ^plic^le, by-the laws of the 
State of Ohio (provided, however, upon the request of the Bomiwer and the consent of 
the Issuer, a Letter of Credit may be governed by the laws of a State other than the State 
of Ohio). 

(c) The Agent shall notify the Lenders of the request by the Borrower for a Letter of Credit 
hereunder vnlhin a reasonable time after receiving such request 

(d) Schedule 2.9(d) contains a description of all Existing Letters of Credit ontstanding on, 
and to continue b effect after, the Closing Date, With respect to Existing Letters of 
Credit issued by National City Bank, each such Ejosting Letter of Credit shall, to die 
sxient indicated in the Disclosure Schedule, constitutes an Obligation secured hereby. 
The Borrower shall not renew the Existing Letters of Credit 

2.i0 Regmrements Forlssiiance of Letters of Credit 

(a) In connection with the issuance of any Letter of Credit, the Borrower shall indemnify, 
save and hold tiae Agent, each Lender and each Issuer harmless fiom any loss, cost, 
expense or liability, including, without limitation, payments made by tiie Agent, any 
LcaKier or any Issuer and expenses and reasonable attorneys' fees incurred by the Agent, 
any Lender or Issuer arising out of, or in connection with, any Letter of Credit to be 
issued or created for tiie Borrower. The Bonower shall be bound by the Agenfs or any 
Issucr*s regulations and good faith int^retations of any Letter of Credit issued or created 
for the Loan Account, although (his interpretation may be different fiom its own; and, 
neither the Agent, nor any Lender, nor any Issuer nor any of their correspondents shall be 
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liable for any error, negligence^ or mistakes, whether of oanssion or commission, in 
following the Borrower's instructions or those contained in any Letter of Credit or of any 
modifications, amendments or supplements thereto or in issuing or paying any Letter of 
Credit except for the Agent's, ariy Leader's, any Issuer's or such correspondents* gross 
negligence or wiHfiil misconduct 

(b) The Bonower shall authorize and duect any Issuer to name the Bostrower as the 
"Aiiplicant" or "Account Party'' of each Letter of Credit. The Borrower shall authorize 
aiid direct the Issuer to deliver to tbe Agent all instruments;, documents, and othsa* 
writings smd property received by the Issuer pursuant to the Ldter of Credit and to accqjt 
and rely upon the Agentfs instructions and agreements with respect to all matters ar i^g 
in connection with the Letter of Credit 

(c) In connection with all Letters of Credit issued by tbe Issuer under tiiis Agreement; the 
Borrower heareby appoints the Issuer, or its designee, as its attomey, witii full power and 
authority upon the occunrence and during the contmuance of an Event of Dej&uh or 
Default, to the extent applicable to the nature of the Boiro^wer's operations and business: 
(i) to sign and/or endorse the Bonowcr's name upon any war^iouse or other receapts, 
letter of credit applications and acceptances; Qi) to sign the Borrower's name on bills of 
lading; (iii) to clear Inventory through the United States of America Customs Department 
("Customs") in the narne of tiie Borrower or Issuer or Issuefs designee, and fo sign and 
deliver to Customs official powers of attomey in the name of the Borrows foe sudi 
purpose; and (iv) to complete in the BoiTower*s name or Issuer̂ s, or in the name of 
Issuer's designee, any ordex, sale or transaction,, obtain Ihe necessary documents in 
connection therewith, and collect die proceeds thereof. Neither Issuer nor its attorneys 
will be liable for any acts or omissions nor for any error of judgment or mistakes of foct 
or kw, exc^t for Issuer's or its attorneys wilMil msconduct or gross negligence. This 
power, being coupled with an interest, is irrevocabte as long as any Letters of Credit 
remain outstanding. 

(d) Each Lender shall to the extent of the percoatage amount equal to the product of siKjh 
Lender's Commitment P^xsenfage times the aggregate amount of all unpaid 
reunbursement obligations arising fiom disbuisem^ts made or oblig^ons incunred with 
respect to the Letters of Credit be deemed to have irrevocably purchased an undivKled 
participation in each such uirpaid reimbursement obligsdon. In the event that at tbe time 
a disbursement is made the unpaid balance of Advances exceeds or would exceed, with 
the making of such disbursement the lesser of the hiaximum Revolving Advance 
Amount or the Formula Amount, and such disbursement is not reimbursed by fiie 
Borrower within two (2) Business Days, the Agent shall promptiy notify each Lender and 
upon ihs Agenfs demand each Lender shall pay to the Agent met Leader's proportionate 
share of such unpaid disbursement together wife such Lender's proportionate sbme of the 
Agenfs reasonable urueimbiirsed costs aiKi esgienses relating to such disbuisemeDt In 
the event the Issuer makes a disbuisement in re^)ect of a Leder of Credit, each Lender 
shall pay to sudi Issuer̂  upon such Issuer's demand, such Leader's proportionate share of 
such disbursement together with such L^ider's proportionate share of such Issuer's 
reasonable unreimbursed costs and expenses relating to such disbursement Upon receipt 
by Ihe Agent of a repayment firom the Borrower of any amount disbursed by the Agent 
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for which the Agaat had aheady been reimbursed by the Lenders, the Agent shall deliver 
to each Lender that Lender's pro rata share of such zepaymeat Each Leader's 
participation commitment shall conttnue until the last to ocwir of any of the following 
Qvents: (A) the Issuer ceases to be obligated to issue or cause to be issued Letters of 
Credit hereunder; (B) no Letter of Credit issued hereunder remains outstanding and 
uncancelled or (C) all Persons (otiier than the Borrower) have been fully reimbursed for 
ail payments made under or relating to Letters of Credit, 

(e) Immediately upon the request of the Agent Q) afier tiie occurrence and during the 
continuance of a Default or an Event of Defoult or (ii) any Letters of Credit remain 
outstanding sixty (60) days prior to the expiration of the Term, in each such case, die 
Borrower 'wHl deposit and maintain in an aocoimt with the Agent cash, as cash collateral, 
m an amo înt equal to one hundred five percen* (105%) of the undravwi amount of such 
outstandhJS Letters of Credit. In each case, the Borrower hereby irrevocably authorizes 
the Agent in its discretion, on the Borrower's behalf and in the Borroweî s name, to open 
such an aĉ count and to make and maiTifain deposits in such account or in an account 
opened by tbe Boirower, in the amounts required to be made hy the Borrower, out of tiie 
proceeds of Receivables or other Collateral or out of any other ^rnds of the Borrower 
coming iirto any Lender̂ s possession at any time. The Agent wiQ invest such cash 
coUal^al (less applicable reserves) in such short-term money-maricet items as to which 
the Agent and the Borrower mutoaJly agree and the net return on such investments shaU 
be credited to such account and constitute additional cash collateral. So long as such 
Defeult <sr Event of De:&iilt is continuicg. the Borrower may not withdraw aniounts 
credited to any such account except i^on payment and peaformauce In full of all 
Obligations and tetmbiation of this Agreement 

2.11 AddidOnai Paymente> 

Any sums reasonably expended by tbe Agent or any Lender due to the Borrower's 
feilure to perfomi or coiupiy with its obligations under this Agr^m^t ox any Other Document 
including, witiiout limitation, the Borrower's obligations under Sections 4.2,4.4,4.12,4.13,4.14 
and 6A hereof may be charged to the Loan Accomit as a Revolving Advance and added to the 
Obligations. Prior to the occurrence of an Event of Defeult the Agent shall use commercially 
reasonable efforts to notify the Borrower of such expenditure at least three (3) Business Days 
prior to such expenditure under this Sectioit bat shall not be liable for any failure tp so notify the 
Borrower. 

2.12 Manner of Borrowing and Payment 

(a) Each borrowing of Revolviag Advances shall be advanced according to the applicable 
Commitmesit Percentages of tiie Lenders. 

(b) Each payment (including each prepayment) by the Borrower on account of the principal 
of and interest on tbe Revolving Advances, shall be applied to tiie Revolviug Advances 
pro rata according to die applicable Commitment Percentages of the Lenders. Except as 
expressly provided herein, all payments (including prepayments) to be made by the 
Borrower on account of principal, interest and fees sh^ be made without set off or 
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counterclaim and shaU be made to the Agent on bdialf of tbe Lenders to tiie Payment 
Office, in each case on or prior to 1:00 PJVf. (Cleveland, Ohio time) in Dollars and in 
immediately available funds. 

(c) (i) Notwithstanding anything to the contrary contained in Sections 2.12(a) and 
2.12(b) hereof, commencing with flie first Business Day following the Closii^ Date, each 
borrowing of Hevolving Advances shall he advanced by the Ag&st and each payment by 

} the Borrower on account of devolving Advances shall be applied first to those Revolviog 
Advances advanced by the Agent On or tefore 1:00 P.M. (Cleveland, Ohio time) on 
each Settiement Date commencing with &e Sxŝ  Settiement Date foDowing tbe Closing 

! Date, tije Agent and the Lenders shall make ceriaia payments as follows: (I) if the 
' a^regate amount of new Revolving Advances made by the Agent during the preceding 

Wedc (If any) exceeds tbe aggregate amount of repayments applied to outstanding 
[ Revolving Advances during such preceding Wedc, then each L^der sMl provide the 

Agent with fimds in an amount equal to its explicable Commitmenxt Percentage of the 
diferencc between (w) such Revolving Advances and (x) such repayments and (II) if the 
segregate amount of repayments â iplied to outstanding Revolving Advances dtuing such 
Week exceeds the aggregate amount of new Revolving Advances made during such 
Week, then Ihe Agent shall provide each Lender with funds in an amount equal tq its 
applicable Commitment Percentage of the difference between (y) such repayments and 
(z) such Revolving Advances, 

(ii) Each Lender shall be entitied to earn interest at Ihe q^licable Contract Rate on 
outstanding Advances which it has fimded. 

j 
i (iii) Promptly following each Settiement Date, the Agent shall submit to each Lender 

a certificate with respect to payments received and Advances mado daring the Week 
immediately preceding such Settiement Date. Such certificate of the Agent shall be 
presumed correct in tbe absence of manifest error. 

I (d) If any Lender or Participant shall at any time receive any payment of all or part of its 
\ Advances, or Intraest thereon, or xecdve any Collateral m respect thaeof (Aether 

vohmtarily or involuntarily or by set-off) in a greater proportion than any such payment 
! to and Collateral received by any other Lender, if any, in res|«ct of such other Lender's 
j Advances, or Interest thereon, and such greater proportionate payment or receipt of 

Collateral is not expressly permitted hereunder, such benefited Leiider shall purchase for 
ca^ fi:om ihe other Lcndfis a participation ha sudi portion of each such other Lender's 
Advances, or shall provide such other Lender with the benefits of any sudh Collateral, or 
the proceeds thereof, as shall be necessary to cause such benefited Lender to shane the 
excess payment or benefits of such Collateral or proceeds ratably with each of the otiier 
Lenders; urovided. however, that, if all or any portion of such excess payment or benefits 
is tiiereafter recovered ffom such benefited Lender, such purchase shall be rescinded, and 
the purchase price and benefits returned, to the extent of such recovery, but without 
interest Each benefited Lender so purchasing a pottiori of another Lender's Advances 
may exercise all rights of payment (including, without limitation, rights of set-off) with 
respect to such portion as fhlly as if such Lendear were the direct holder of such portion. If 
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there is only one Lender and such Lender receives an excess payment, such payment 
shall be returned to the Borrower without interest, 

(e) Unless the Agent shall have been notified by telephone, confirmed in writing, by any 
Lender that such Lender will not make the amount which would constitute its appKcable 
Commitment Percentage of the Advances available to the Agent, tiie Agent may (but 
shall not be obligated to) assmne Giat such Lender g>tgt̂  make such amount available to 
die Agent on the next Settlement Date an4 in reliance upon such assimption, make 
available to the Borrowex a corresponding amount The Agent will promptiy notify the 
Borrower of its receipt of any such notice fixim a Lender. If sudh amount is made 
available to the Agent on a date afier such next Settiemeaat Date, such Lendear shall pay to 
the Agent on demand an amount equal to the product of (i) tiie daily average Federal 
Funds Effective Rate (computed on the basis of a year of 360 days) during such period as 
quoted by the Agent times (ii) such amount, times Oii) the number of dacys fixim and 
including such Settlement Date to the date on which such amount becomes immediately 
available to the Agent, A certificate of the Agent submitted to any Lender with respect to 
any amounts owing under this paragr^h (c) shall be presumed correct, in tiie absence of 
mamfost error. If such amount is not in feet made available to the Agent by such Lender 
widtin three (3) Bxisiness Days after such Settiement Date, the Agent shall be aotitied to 
recover such an arnount, with interest thereon at the rate per annum then tq̂ qjlicable to 
such Revolvmg Advances hereunder, on demand fiom the Borrowei; providedL, however, 
that the Ageof s right to such recovery shall not prejutfice or otherwise adversely affect 
the Borrower's rights (if any) against such Lendo". 

2.13 [ResGaved.] 

2.14 Use of Proceeds. 

The Borrower shaill apply the proceeds of Advances: 0)to repay existii^ 
Indebtedness owed to the Borrower's current bank lender, (ii) to pay fees and expenses relating 
to the transaction contemplated by this Agreement, (iii) for general corporate purposes and 
(iv) to provide for working capital needs. 

2.15 DefattltingLender-

(a) Notwithstanding anything to the contrary contained herein, in the event any Lender 
(x) has refused (which refiisal constitutes a breach by such Lender of its obligations under 
this Agreement) to make available its portion of any Advance or (y) notifies either the 
Agent or the Borrower that it does not intend to make available its portion of any 
Advance (if the actual refiisal would constitute a breach hy such Lender of its obligations 
under this Agreement) (each, a "Lender De&ult"), all rights and obligations hereunder of 
such Lender (a "Defaulting Lender") as to which a Lender Defeult is in c&ct and of the 
other parties hereto shaD be modified to the extent of the express provisions of this 
Section 2.15 whOe such Lender Default remains ia effect 

(h) Advances shaO be incurred pro rata fi»m the Lenders (the "Non-Defaulting Lenders") 
which are not Defeulting Lenders based on their respective Conunitment Percentages, 
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and no Commitment Percentage of auy Lender or any pro rata share of any Advances 
required to be advanced by any Lender shall be increased as a result of such Lemier 
Defeult Amounts received in respect of principal of any type of Advances shall be 
applied to reduce the applicable Advances of each Lender pro rata based on the aggregate 
of the outstanding Advances of that type of all Lenders at the time of such s^lication; 
provided, that, such amount shall not be applied to any Advances of a Defenlting Lender 
at any tiine when, and to the extent that, the aggr^ate amount of Advances of any Non-
Defaulting Lender exceeds such Non-Defeulting Lendcr*s Commitment Percent^e of all 
Advances then outstanding. 

(c) A Defaulting Lender shall not be entitied to give bstmctions to the Agent or t» approve, 
disapprove, consent to or vote on any matters relating to this Agreement and the Other 
Loan Documents. All amendments, waivers and otiier modifications of this Agieemenrt 
and the Other Loan Documents may be made without regard to a Defaulting Î ender and, 
for purposes of the definition of "Required Lencters", a Defaulting Lencter shall be 
deemed not to be a Lender and not to have Advances outstanding-

(d) Other than as expressly set forth in this Section 2.15, the rights and obligations of a 
Defeulting Lender (mcluding the obligation to indemmfy the Agent) and Ihe otiier parties 
hereto shall remain unchanged. Nothing in tbis Section 2.15 shall be d&cmsd to rolease 
any Defaulting Lender firom its obligations under this Agreement and tiie Other Loan 
Documents, shall alter such obligations, shall operate as a waiver of any default by such 
Defeulting I-ender hereunder, or shall prejudice any rights which any Bonowear, the 
Agent or any Lender may have against any DefeuHiiig Lender as a result of any default 
by such Defaulting Lender hereunder. 

(e) la the event a Defaulting Lender retroactively euros to tiie satis&ction of the Agent the 
breach which caused a Lender to become a Defaulting Lender, such Defaulting Lender 
sbaU no longer be a Defaulting Lender and shall be treated as a Lender under this 
Agreement 

ra, lymaEST AND FEES, 

3.1 Interest 

(a) hrterest on Advances shall be psQ âble by the Borrower m arrears on tiie first (1st) day of 
each calendar monlh with respect to Domestic Rate Loans and, with respect to libor Rate 
Loans, at ihe end of each Interest Period. Interest charges shall be confuted on the 
actual prindpal amount of Advances outstanding during the caleaidar month (the 
'"Monthly Advances"). Domestic Rate Loans shall bear interest for each day at a rate per 
axmum equal to die Alternate Base Rate. Libor Rate Loans ^lall bear interest for each 
applicable Interest Period at a rate per annum equal to the Libor Rate plus the Applicable 
LIBOR Rate Margin. 

(b) [reserved] 

(c) [reserved] 
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(d) Whenever, subsequent to the date of this Agreement, the Alternate Base Rate is increased 
or decreased, tiie Contract Rate for Domestic Rate Loans shall be similarly daanged 
without notice or demand of any kind by an amount equal to the amount of such change 
in the Alternate Base Rate during the time such change or changes remain in effect The 
LiboT Rate shall be a^'usted with respect to Libor Rate Loans, without notice or demand 
of any kind, oa die effective date of any change in the Eurocurraacy Reserve Percentage 
as of such effective date. Upon and after the occuixwice of aa Event of Default, and 
duriug the continuatian thereof̂  the Obtigations sbali bear interest at the a^Hcable 
Contract Rate phis two percent (2%) per annum (the "Defeult Rate")-

3-2 Letter of Credit Fees, 

(a) The Borrower shall pay (x) to the Agent, for the ratable bene^ of the Lenders, fees for 
each Letter of Credit for the period fi'om and excluding the date of issuance of same to 
and including the date of expiration or tenaination, equal to the averse daily fece 
amount of each outstanding Letter of Cicdxt multiplied by tise Applicable Lett^ of Credit 
Fee Percentage, such fees to be calculated on the basis of a 360*day year for die actual 
number of days elapsed and to be payable monthly in arrears on the first day of each 
cal^adarmontii and on the last day of the Term and (y)tc the Issuer, for its own account, 
any and all fees and expenses as agreed upon by the Issuer and the Borrower in 
connection with any Letter of Credit, includmg, witiiout limitation, in connection with the 
opening, ameadmeut or renewal of any such Letter of Credit and any acceptances creatied 
therewndcx and shall reimburse the Agent for any and aD fees and expenses, if any, paid 
by the Agent to the Issuer (dl of the foregomg foes, fiie "Letter of Credit Fees"). AJl suc^ 
charges shall be deemed earned in foil on the date wben the same are due and payable 
hereundex and shall not be subject to rebate or proration upon the teiminatioa of this 
Agreement for any reason. Any such charge in effect at tihe time of a particular 
transaction shall be the charge for that transaction, notwithstanding my subsequeait 
change in the Issuer's prevailing charges for that type of transaction. All Letter of Credit 
Fees payable hezeunder shall be deemed earned in fiiU on the date when the same are due 
and payable hereunder and shall not be subject to rebate or proration upon the termination 
of this Agreement for auy reason-

3-3 ffacilifvFec, 

If, for any calendar month during the Term, the average dally unpaid balance of 
the Advances for each day of such calendar month does not equal the Maximum Revolving 
Advance Amount, then the Boixower shall pay to the Agent for the ratable benefit of the Lenders 
a fee at a rate per armum equal to (x) one quarter percent (J25%) multiplied by (y) the amount by 
which the Maximum Revolving Advance Amount exceeds such average daily unpaid balance. 
Such fee shall be payable to the Agent in arrears on the first (1st) day of each calendar month 
after the date hereof until the tenrdnation hereof and on the eariier of (i) such teimination date or 
Qx) the last day of the Term. 
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3,4 Collateral Evaluation Fees. 

The Borrower shall pay to Agent on the first day of each calendar month 
following any calendar month in which the Agent performs (or such earlier time after such 
performance as the Agent may request) any collateral evaluation, including any field 
examination, collateral analysis or other business analysis tbe need for which is to be determined 
by the Agent and which evaluation is undertaken by tiie Agent or for the Agent's benefit, a 
collateral evaluation fee in an amount equal to Seven Hundred Fifly Dollars ($750) per day for 
each person performing such evaluation, plus all costs and disburseanents incurred by the Agent 
in the performance of such examination or analysis; provided howeVCT that, prior to the 
occurreaice of an Event of Default, the Borrower shall not be responsible to pay for more than 
two (2) field examinations m any fiscal year period. 

3 ^ Computation of Interest and Fees. 

Merest and fees hereunder shall be computed ou the basis of a year of 360 days 
and for the actual number of days elapsed If any payment to be made hereunder becomes due 
and payable on a day other than a Business Bay, the due date thereof shall be extended to tiie 
next succeeding Business Day and interest thereon shall be payable at the applic^le Contract 
Rate during such extensiott 

3*^ Maximum Cbaraes, 

In no event whatsoever shall interest and other charges charged hereunder exceed 
the highest rate permissible under law« In the event interest and other charges as computed 
hereunder would otherwise exceed the bluest rate permitted under law, such excess amount 
shall be first applied to any urrpaid principal balance owed by the Borrower, and if then 
xemaining excess amount is ^eater than die previously unpaid pdndpai balance, the Lenders 
shall promptiy refimd such excess amount to the Borrower and the provisions hereof shall be 
deemed amended to provide for such peamissible rale.. 

3.7 lucrcascd Costs, 

In the event that, (a) the introduction affer the effectivB date of this Agreement of 
my law, treaty, ride or regulation or any change therein after foe effective d ^ of this 
Agreement, (b) any change afier foe effective date of this Agreement in tiie interpretation or 
administrsdou of any law, treaty, rule or regulation by any central bank or other govemmKilal 
authorily or (e) the compMance by any Lender or the Issuer with any guideline^ leque^ or 
directive fit)m any central bank or other govenmiental autiiorify (wfa^eir or not having the force 
of Law) afier thfe effective date of this Agreement (for purposes of this Section 3.7, the term 
"Lender" shall include Ihe Agent or auy Lender and any corporation or bank comrolling the 
Agent or any Lender and foe ofBce or branch whero the Agent or any Lender (as so defined) 
makes or mauxtaios any Libor Rate Loans), shall: 

(a) subject tbe Agent or any Lender to any tax of any kind whatsoever wifo respect to tlus 
Agreement or any Oth«r Document or change the basis of taxation of payments to the 
Agent or my Lender of principal, fees, interest or any other amount payable hereunder or 
undex any Other Loan Documents (except for changes in the rate of tax on the overall net 
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income of the Agent or any Lender by tbe jurisdiction in which it maintains its principal 
office); 

(b) impose, modify or hold applicable any reserve, special deposit, assessment or similar 
requirement against assets held by, or deposits in or for the account of, advances or loans 
by, or other credit extended by, any office of the Agent or any Lender, including (without 
limitation) pursuant to Regulation D of the Board of Governors of the Federal Reserve 
System; or 

(c) impose on the Agent or auy Lender or the London interbank offered rate market any 
other condition wafo respect to this Agreement or any Other Document; 

and foe result of any of foe foregoing is to increase foe cost to foe Agent or any Lender of 
maldag» reuevving di maJTitaining its Advances hereunder by an amount that foe Agent or such 
Lendea- deems to be material or to reduce foe amount of any paymaat (whether of principal, 
interKt or ofoerwise) in respect of any of the Advances by an amount tiiat foe Ag&nt or sucb 
Lender deems to be material, foen, in any case foe Borrower shall promptly pay the Agent or 
such Lender, upon its demand, such additional amount as will conqiensate foe Agent or such 
Lender for such additional cost or such reduction, as foe case may be, provided that foe foregoing 
shall not apply to increased costs which axe reflected in the Libor Rate, The Agent or such 
Lender shall certify foe amount of such additional cost or reduced amount to foe Borrower, and 
such certification shall be presumed correct absent manifest error. 

3.8 Basis FOT Determining Interest Rate Inadequate OT Unfair. 

In the event that foe Agent or any Lender shall have detomiiued that 

(a) reasonable means do not exist for ascertaining foe I,foor Rate ^pllcable pursuant to 
Section 2.2 hereof for any Interest Period; or 

(b) Dollar deposits m foe relevant amount and for foe relevant maturity are not available in 
foe London interbank Libor maricet, wifo respect to an outstanding Libor Rate Loan, a 
proposed Libor Rate Loan, or a proposed conversion of a Domestic Rate Loan into a 
Libor Kate Loan, 

foen foe Agent shall give foe Borrower prompt written, telephonic or telegraphic notice of such 
detennmatiou. If sucb notice is given, (i) any such requested Libor Rate Loan shall be made as a 
Domestic Rate Loan, unless the Borrower shaU notify foe Agent fio later tban 10:00 am-
(Cleveland, Ohio time) two (2) Business Days prior to the date of such proposed borrowing, that 
its request for such borrowing shall be cancelled or made as an unaffected type of Lfbor Rate 
Loan, (n) any Domestic Rate Loan or libor Rate Loan wiiich was to have been converted to an 
affected type of Libox Rate Loan shall be conliuued as or converted into a Domestic Rate Loaio, 
OF, if tbe Borrower shaD notify foe Agent, no later than 10:00 ajn, (Cleveland, Ohio time) two 
(2) Business Days prior to foe proposed conversion, shall be maintained as an una^cted type of 
Lfoor Rate Loan, and (iii) any outstanding affected Libor Rate Loans shall be converted into a 
Domestic Rate Loan, or, if foe Borrower shall notify the Agent, no later foan 10:00 a-na. 
(Cleveland, Ohio time) two (2) Business Days prior to foe last Busmess Day of foen current 
Interest Period applicable to such afibcted Libor Rate Loan, shall be converted into an unaffected 
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type of Libor Rate Loan, on foe last Busmess Day of foen current Interest Period for such 
affected Libor Rate Loans. Until such notice has been vwfodiawn, foe Lenders shall have no 
obligation to make an affected type of Libor Rate Loan or maintain outstanding affected Lfoox 
Rate Lc^ns and no Borrower shall have the right to convert a Domestic Rate Loan or an 
unaffected type of Libor Rate Loan into an affected ^ e of libor Rate Loan. 

3-9 Capita) Adequacy. 

(a) In foe event that foe Agent or any Lender shall have determined tfaat(a) foe introdoction 
after tbe effective date of this Agreement of any law, treafy, rule or regulation or any 
change therdn after foe effective date of this Agreement, (b) any charge after foe 
effective date of this Agreeaneat iu foe interpretation or administration of any law, treaty, 
rule or regulation by any central bank or ofoer governmental aufoorify or (c)foe 
compliance by auy Lend^ or the Issuer wifo any guideline, request or directive fi-om any 
central bank or ofoer governmental aufoority (whefoer or not having foe foroe of Law) 
aftea: foe effective date of this Agreement (for purposes of this Section 3.7, the term 
"Lender" shall iuciude foe Agent or any lender and any corporation or bank controUing 
foe Agent or any Lender and foe office or branch where foe Agent or any lender (as so 
d&BnsxS) makes or maintains auy Libor Rate Loans), has or would have foe effect of 
reducing foe rate of return on foe Agent or any Lender's coital as a consequence of its 
obligations hereunder to a. level bdow that wiiich foe Agent or such Lender could have 
achieved but for such adoption, change or compliance (taking into consider^on foe 
Agenfs and each Lender's polides wifo respect to c^tal adequacy) by an amount 
deemed by foe Agent or any Lender to be material, then, firom time to time, the Borrower 
shall pay upon demand to foe Agent or such Lender such additional amount or amounts 
as will compensate foe Agent or such Lender for such reduction. In determining such 
amount or amounts, foe Agent or such Lender may use any reasonable averaging or 
attribution rnetiiods. The protection of this Section 3.9 phal be available to the Agent 
and each Lender regardless of any passible contention of invalidity or m^plicability wifo 
respect to foe applicable law, regulation or condition. 

(b) A certificate of foe Agent or such Lender setting forfo sucb amount or amounts as shall 
be necessary to compensate foe Agent or isuch Lender wifo respect to Section 3.9(a) 
hereof when delivered to foe Borrower shall be presumed correct absent manifest error. 

rV. COLLATERAL! GENERAL TERMS. 

4.1 jSecurity Interest in foe CqllateraL 

To secure foe prompt payment and performance to foe Agent, foe Issuer and each 
Lender of the Obligations (including the Existing Letters of Credit obligations) , foe Borrower 
hereby assigns, pledges and grants to foe Agent for its benefit and for foe ratable benefit of each 
Lender and the Issuer a contmufog security interest in and to all Collateral of foe Borrower, 
whether now owned or existing or hereafter acquhed or arismg and -Rlierever located- The 
Borrower shall marie its books and records aa may be necessary or ^ypropriate to evidence, 
protect and perfect foe Agenfs secarify interest and shall cause its financial statements to reflect 
such security interest. The Borrower shall promptiy provide foe Agent wifo vwitten notice of all 
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conomercial tort claims, such notice to contain foe case titie togefoer wifo foe g^pficable court 
and a brief description of foe claim(s). Upon delivery of each such notice, tbe Borrower shall be 
deemed to hereby grant to foe Agent a security interest and Hen in and to such ccmimax;ial tort 
claims and all proceeds foereof In addition, to secure such prompt payment and performance of 
foe Obligations, foe Borrower shall also assign, pledge and grant to foe Agent for its benefit and 
for foe ratable benefiH: of each Lender and the Issuer a mortgage on such real property of such 
Loan Party to foe extent specified in section VHI of this Agreement 

42 Perfection of Sfccnrity Interest, 

The Borrower shall take all action foat may be necessary or desirable, or that foe 
Agent may request, so as at all times to maintain foe validity, perfection, enforceabifity and 
priority of foe Agent's security int3exest m foe Collateral or to enable foe Agent to protect, 
exercise or enforce its rights hereunder and in foe Collateral, inc lu^g, but not limited to, 
(i) irmnediately dischargmg all Liens ofoer than Pennitted Encumbrances, (ii) using 
comiaercially reasonable efforts to obtain applicable Waivers, as the Agent may reasonably 
request, (iii) delivering to foe Agent, endorsed or accompanied by such instruments of 
assignment as the Agent may specify, and stampmg or maddug* ia such manner as the Agent 
may specify, any and all chattel paEpeĉ  instruments, letters of credits and advices tiier^f and 
documents evidendug or famang a part of the Collateral, (iv) entering into warehousmg, 
lockbox and ofoer custodial arrangements satisfoctory to the Agent as and to foe exteiit required 
hereunder, and (v) executing and delivering control agreements, instruments of pledge, notices 
and assigmuentS;, in each case iu fomi and substance satisfoctoiy to the Agent, relating to foe 
creation, validify, perfection, maintKoance or contkaiation of the Agenfs security interest in 
Collateral under foe Uniform Commerdal Code or ofoer apph'cable law. The Agent is hereby 
aufoorized to file finandug statements in accordance wifo the Uniform Commeroial Code fi^om 
time to time. By its signature hereto, tbe Borrower hereby aufoorizes foe Agent to file against 
the Borrower, one or more financing, continuation, or amendmcsrt statements pursuant to foe 
Uniform Commercial Code to perfect Liens securing Obligations arising hereunder in form and 
substance satisfactory to the Agent AJl charges, expenses and fees foe Agent may incur in doing 
any of foe foregoing, and any local taxes relating foereto, shall be charged to foe Loan Accourtf 
as a Revolving Advance of a Domestic Rate Loan and added to foe Obligations, or, at foe 
Agenfs option, shall be paid to foe Agent for foe benefit of foe Issuer and foe ratable benefit of 
foe Lenders immediately upon demand. 

4,3 pispositipg of CoHateraL 

Ibe Borrower wiH saf^uard and protect all Collateral for tiie Agent's general 
account and make no disposition thereof whefoer by sale, lease or othiowise except as may be 
ofoerwise peamitted under this Agreement 

'̂ •̂  Preservation of CoUateraL 

Following foe occurrence and during foe continuation of a Default or Event of 
Default in addition to foe rights and remedies set foifo in Section 11.1 hereoj^ foe Agent: (a) may 
at any time take such steps as foe Agent deems necessary to protect foe Agent's interest in and to 
preserve tbe Collateral, including foe hiring of such security guards or foe pladng of ofoer 
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security protection measures as foe Agent may deem appropriate; (b) may employ and maintain 
at any of foe Borrower's premises a custodian who shall hsvo full aufoority to do all acts 
necessary to protect foe Agenfs interests in foe Collateral; (c) may lease warehouse fodlities to 
vfoich foe Agent may move all or part of foe Collateral; (d) may use foe Borrower's owned or 
leased lifts, hoists, trucks and ofoer focilities or equipment for handling or removing the 
CoDateral; and (e) shall have, and is hereby granted, a right of mgress and egress to foe places 
where foe Collateral is located, and may proceed over aud through the Borrower's owned or 
leased property. The Borrower shall cooperate fully wifo all of foe Agenlfs e&rts to preserve 
the Collateral as permitted in the foregoing sentence and will take such actions to preserve the 
Collateral as foe Agent may direct- All of foe Agenfs expenses of preserving the Collateral ia 
accordance wifo foe foregoing, including any expenses relating to foe bonding of a custodian, 
shall be charged to fee Loan Accomit as a Revolving Advance of a Domestic Rate Loan and 
added to foe Obfigations. 

4.5 Ownershm of ColiatergL 

Mfo respect to foe Collateral, at foe time the Collateral becomes subject fo foe 
Agent's security iutCTCSt; (a) foe Borrower shall be foe sole owner of and fully authorized and 
alble to sell, transfer, pledgp and/or grant a first priority security interest in each and every item of 
its respective Collateral to the Agent; and, except for Pennitted Edcumbrances, foe Collateral 
shall be free and clear of all Liens and encumbrances whatsoeve]̂  (b) each docmnent and 
agreement executed by the Borrower or delivered to foe Agent or any Lender in connection wifo 
this Agreement shaD be true and correct in all material respects; (c)all signatures and 
endorsements of foe Borrower foat appear on such docurnents and agreements shall be genuine 
and foe Borrower shall have fell capacity to execute same; and (d) foe Borrowa^s Inventory shall 
not be transported excqit wifo respect to foe sale of Inventory iu foe ordinary course of business. 

4*6 Sefensgpf Agenf s and Lenders' Interests. 

Until (a) payment and performance in full of all of foe Obligations and 
(b) termination of this Agreement, foe Agent's interests in foe Collateral shall continue m full 
force and effect During such period, foe Borrower shall not, ^wfoout foe Agent's prior written 
consent, pledge, sell (except Inventory iu foe ordinary course of business)p assign, transfer, create 
or suSer to exist a Lien upon or encumber or allow or suffer to be encumbered in any w ^ except 
for Pemutted Encumbrances, and except fbr sales, assigmuents, and transfers expressly permitted 
elsewhere hereio, any part of foe Collat^:aI. Each Loan Party shall defend foe Agenfs interests 
in foe Collateral agamst any and all Persons whatsoever. At any time after an Event of Defoult 
or Defonlt has occurred afi:er demand by foe Agent for payment of all Obligations, foe Agent 
shall have foe right to take possession of foe indicia of foe Collateral and foe Collateral in 
whatever p îysical form contained, including wifoout limitation: labels, stationery, documents, 
mstniments and advertising materials. If foe Ageait exercises such right to take possession of foe 
Collateral, foe Borrower shall, upon demand, assemble it in tbe best manner possible and make it 
available to foe Agent of such at a place reasonably convenieut to foe Agent and, specifically in 
foe case of Gas, assist foe Agent in coimfoiating fee sale of such Gas to Customers. In addition, 
wifo respect to all Collateral, the Agent, foe Issuer and foe Lenders shall be entitied to al! of tbe 
ri^ts and remedies set forfo herein and furfoer provided by foe Uniform Commercial Code or 
ofoer applicable law. After foe occurrence and during foe contiiiiiacce of a Default or an Event 
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of Default, foe Borrower shall, and foe Agent may, at its option, instruct all suppliers, carriers, 
forwarders, warehousers or others receiving or holding ca.̂ ĥ  checks, fnveutoiy, documents or 
iustrunieuts in which the Agent holds a security interest to deliver same to the Agent and/or 
subject to foe Agenfs order and if foey shall come into foe Borrower's possession, foey, and each 
of foem, shall be held by foe Borrower ia trust as foe Agenfs trustee, and foe Borrower will 
immediately deliver foem to the Agent in foear origmal form together wifo any necessary 
endorsement 

4*7 Books and Records, 

Eadi Loan Party shall (a) keep proper books of record and account m winch full, 
true and correct entries will be made of all dealings or transactions of or in relation to its buMness 
and affairs; (b) set up ou its books accruals wifo respect to all taxes, assessments, charges, levies 
and claims; and (c)ott a reasonably ourrent basis set up on its books, from lis earuings, 
allowances agadnst doubtful Receivables, advances and investments and all ofoer proper accruals 
OmicludiDg wifoout limitation by reason of enumeration, accruals for premiums, if miy, due ou 
required payments and accruals for depreciation, obsolescence, or amortization of properties), 
wbich shcmld be set aside fi^m such earnings in connection wifo its business. All determinations 
pursuant to tbis subsection shall be made in aU material respects m accordance witb» or as 
required by, GAAP consistently ^plied in foe opinion of such independent public accountant as 
shall foen be regularly engaged by such Loan Party. 

4.8 Fiaandal Pisdnsure, 

Each Loan Party hereby irrevocably aufoorizes and directs all accountants and 
auditors employed by foe Borrower at any time dudng foe Term and promptly after foe request 
of the Agent to exhibit and detiver to foe Agent and each Lender copies of such Loan Party's 
financial statements (if auy exist at or priw: to foe date of such request), trial balances or ofoer 
accounting records of any sort in the accountant's or auditor's possession, and to disclose to foe 
Agent and each Lender auy mfbrmation such accountants may have concerning such Loan 
Party's financial status and business operations. Each Loan Party herdby aufoorizes all federal, 
state and iuunidpal aufoorities to fiimish to foe Agent and each Lender copies of reports or 
examinations relatmg to such Loan Party, whetiier made by such Loan Party or ofoerwise; 
however, foe Agent and eadi Î ender will attempt to obtaui such information or materials directly 
fym such Loan Party prior to obtaining such mformatiou or materials hx>m such accountants or 
such aufoorities. Prior to foe pccucpence of an Event of Defoult, foe Agent shall use 
commercially reasonable efforts to notify foe Borrower at least three (3) Busmess Days prior to 
file effectiveness of conmiuiucation wifo Borrower's accountants under tins Section, but shall not 
be liable for auy foilure to so notify foe Borrower. 

43 Compliance wifo Laws. 

The Borrower shall comply wifo all laws, acts, rules, regiilatiorus and ordets of 
ariy Governmental Body wifo jurisdiction over it or its respective Collateral or any part foeteof 
or to foe operation of the Borrower's business foe non-compliance wifo which codd reasonably 
be expected to have a Material Adverse Effect The Borrower may, however, contest or dispute 
any acts, rules, regulations, orders and directions of foose bodies or officials in any rea^nable 
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manner, provided that any related Lien is inchoate or stayed and suffideut reserves are 
estabiishwi to foe reasonable satisfaction of foe Agent to protect the Agent's Lien on or security 
interest in the CoUateraL Tbe Collateral at all times shall be maintained ia accordance wifo ^ 
material requirements of aD insurance carriers which provide insurance wifo respect to foe 
Collateral so that such iosuiance shall remain in full force and effect 

4.10 luspectioD of Premises. 

At aU reasonable times as foe Agent deenns accessary, foe Agent shall have foil 
access to and the ri^t to conduct a field examination of foe Borrower's business, audit, chedc, 
ixispedi and make abstracts md copies fixjm the Borrower's bookŝ  records, audits, 
coires^ndence and all ofoer papers rdating fo foe Collakxal and foe operation of foe Borrower's 
business. The Agent and its agents may enter upcm any of foe Borrower's premises at any time 
during business hours and at any ofoer reasonable time, and fitim time to time as foe Agent 
deems necessary, for foe purpose of conducting such field examioations, inspecting and 
^praising die Collateral and any and all records pertaining thereto and foe operation of foe 
Borrower's busine^. Notwifostanding anything herein to the contrary, (i) prior to tbe pccmrence 
of an Event of Defoult that is continuing, foe Agent sball conduct sudi field examinations, auditŝ  
inspections and appraisals no more firequentiy tban once per fiscal quarter provided foe Borrower 
shaE be responsible for paying for no more than two such field examination, audits, inspections 
sud appraisals, and (n) after the occurrence of an Event of Default that is continuing, foe Agent 
may conduct field examinations, audits, inspections and s^prdsals at any time and finm time to 
time and foe Borrower shaH be responsible for paying for all such field examination, audits, 
inspections and ^pipralsals. 

4-11 losurancg. 

The Borrower shall bear foe fall risk of auy loss of any nature whatsoever with 
respect to the Collateral. At each Loan Party's own cost and expense in amounts and with 
carriers.acceptable to foe Agent, each Loan Party shall (a) keep all its insurable properties and 
properties in which such Loan Party has an interest insured against foe hazards of fire, flood, 
sprinkler leakage, foose hazards covered by ext^ded coveraige insurance and such ofoer hazards, 
and for such amounts, as is customary in foe case of companies ̂ igaged in businesses similar to 
sudi Loan Party^s including, wffootit limitation, business intem:^tion insurance^ (b) mamtain a 
bond in such amounts as is customary in foe case of companies engaged in businesses similar to 
such Loan Party h3suring against larceny, embezziemeat or ofoer criminal misappropriatioa of 
insured's officers and employees -wfoo may elfoer singly or jointiy vwfo ofoers at any time have 
access to foe assets or fimds of such Loan Party eifoer directly or thaxm^ authority to draw upon 
such fimds or to cfirect generally ihe disposition of such assets; (c) maintain public and product 
Hability insurance against claims for personal injury, deafo or property damage su&red by 
ofoers; (d)iumntain aH such worker's compensation or similar insurance as may be required 
under foe laws of any state or jurisdiction in which sudi Loan Party is engaged m business; 
(e) fiimish foe Agent wifo (i) a status rê port wdfo respect to foe renewal of all such insurance no 
latex than ten (10) days befbre foe expiration date foereof, (ii) evidence of foe maintenance of aU 
audi insurance by foe renewal tteeof no later tban foe expitatiou date foereot and (iii) in foe 
case of foe Borrower, appropriate loss payable endorsements iu form and substance satisfactory 
to foe Agent, uamiug the A êoat as a co-issured and loss payee as its interests may appear but 

iNCaVEBI C F ^ r r AGR- EXECUTION C^VJ^OCtS} 

79 



only wifo respect to all insurance coverage covering damage, loss or destruction of Collateral, 
and providing (A) foat all proceeds foereunder covering a loss of or damage to Collateral shall be 
payable to foe Agent, (B) no such insurance shall be affected by any act or mglect of foe insured 
or owner of foe property described in such policy, and (C) that such policy and loss payable 
clauses may not be cancelled, amended or terminated unless at least thirty (30) days' prior 
written notice is ^ven to foe Agent Each Loan Party shall provide copies of all sudi insurance 
polides (including foe appropriate lender loss payee and additional insured endorsements) mitan 

; thirty (30) days after foe Agenfs request, however, only certificates of such insurance shall be 
I required at Closing. In foe event of any loss under any insurance covedbg Collateral, the carriers 

named in such insurance polides covering Collateral hereby are directed by tl^ Agent and foe 
Borrower to make payment for sudi loss to the Agent and not to foe Borrower and foe Agent 
jomtily. If any iosurance losses wifo respect to Collateral axe paid by check, draft or other 
instrument payable to foe Borrower and foe Agent jointiy, foe Agent may endorse foe Borrower's 

I name foereon and do such ofoer fomgs as foe Agent may deem advisable to reduce foe same to 
j cash. The Agent is heieby aufoorized by foe Borrower to adjust and compromise cldms under 
1 insurance coverage wifo respect to C^ollaterd. All loss recoveries wifo respect to Collateral 
! recdved by foe Ageut upon auy such insurance may be applied to the Obligations, in such order 
j as foe Agent iu its sole discretion shall detemune. Any surplus wifo respect to Collateral shall be 

paid by foe Agent to foe Borrower or Emptied as may be ofoerwise required by law. Any 
deficiency foereou shall be paid by foe Borrower to foe Agent, on demand. Any loss recoveries 

i not relating to items of Collateral shall be payable ditectiy to the Boirowa" and, if recdved by 
foe Agent, foe Agent shall promptiy deliver ^me to foe Borrower. 

4-12 Failure to Pav Insurance, 

If foe Borrower foils to obtain insurance as hereinabove provided, or to keep foe 
same in force, the Agent, if the Agent so elects, may obtam such iosuiauce and pay foe premium 
therefor on behalf of foe Borrower, and cha^e foe Loan Account therefor as a Revolving 
Advance of a Domestic Rate Loan and such expenses so paid shall be part of foe Obligations. 

4.13 Payment of Taxes. 

Each Loan Party wiD pay, when, due, all taxes, assessments and ofoer Charges 
lawfidly levied or assessed upon such Loan Party or any of foe ColiateraJ mcluding wifoout 
limitation, real and personal property taxes, assessments and charges and all franchise, racome, 
employment, social security benefits, witifoolding, and sales taxes, except foose taxes, 
assessmerrts or Charges to foe extent that any Loan Party has contested or disputed foose taxes, 
assessments or Charges in good faftb, by expeditious protest, administrative or judicial ^peal or 
similar proceeding provided foat any related tax Lien is stayed and suffidenf reserves are 
established to the reasonable satisfection of foe Agent to protect the Agent's security inters in 

. or Lien on foe Collateral* If any tax by any governmental aufoority is or may be imposed on or 
as a result of any transaction between any Loan Party and foe A^ent,-foe Issuer or any Lender 
which foe Agent, foe Issuer or any Lender may be required to withhold or pay or if any taxes, 
assessments, or ofoer Charges remain unpaid after the date fixed for fodr payment, or if any 
claim sball be made which, in foe Agent's opim'on, may possibly create a valid Lieu on the 
Collatexal, the Agent may wifoout notice to foe Loan Parties pay foe taxes, assessments or other 
Charges and each Loan Party hereby indemnifies and holds foe Agent, foe Issuer and each 
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Leader harmless iu respect foereof Prior to foe occurrence of an Event of Default, foe Agent 
shall use commerdally reasonable efforts to notify foe Borrower at least three (3) Business Days 
prior to such payment under this Sectiori, but shall not be liable for any failure to so notify foe 
Borrower, The Agent will not pay any taxes, assessments or Charges to foe extent that any Loan 
Party has contested or disputed those taxes, assessments or Charges in good foith, by expeditious 
protest, admimstrative or jutfidal appeal or similar proceeding provided that any related tax lieu 
is stayed and suffldeut rescues are established to foe reasonable satisfaction of foe Agent to 
protect foe Agenfs security mterest in or Lien on foe Collateral. The amount of any payment by 
foe Agent under this Section A. 13 shall be charged to foe Loaa Account as a Revolviog Advance 
of a Domestic Rate Loan and added to foe Obligations and, until foe Loan Parties shall fiimish 
foe Agent wifo an indemnity foerefor (or supply the Agent wifo eddence satisfoctory to foe 
Agent that due provision for foe payment foereof has been made), the Agent may hold wifoout 
interest any balance standing to foe Loan Parties* credit and foe Agent shall retain its security 
interest in. auy and aD Collateral held by foe Agent 

4.14 Payment of Leasehold Obligatioits^ 

Each Loan Party shall at all times pay, when and as due, its rental obligations 
under all leases under which it is a tenant, and shall ofoerwise comply, in all material respects, 
wifo all ofoer terais of such leases and keep foem in fuK force and effect and, at foe Agent's 
reasonable request wiD provide evidence of having done so, 

445 Receivables-
I 
I (a) Nature of Receivables, Each of foe Receivables shall be a bona fide and valid account 
! iiepresecting a bona fide indebtedness incurred by foe Customer foetdn named, for a 
j fixed sum as set forfo in any invoice relating foereto (provided immateri^ or 

unintentional invoice errors shall not be deemed to be a breach hereof) Mfo respect to an 
' absolute sale or lease and delivery of goods upon stated terms of the Borrower, or work, 

labor or services foetetofore rendered by the Borrower as of die date each Recdvable is 
created. Same shall be due and owing wifoout dispute, setoff or counterokdm except as 

I may be stated on foe accounts receivable schedules delivered by foe Boirower to foe 
I Agent. 

(b) Solveaicv of Customers.. Each Customer, to foe Borrower knowledge, as of the date each 
Receivable is created, is and will be solvent and able to pay all Receivables on w*ich the 
Customer is obligated in fiiU when due or wifo respect to such Customers of the 
Borrower who are not solvent foe Borrower has set up on its books and iu its fibaudal 
records bad debt reserves adequate to cover foe uncollectible portioit 

(c) Locations of Loan Parties. Each Loan Party's state of organization and chief executive 
office are located at foe addresses set forth on Schedule 4.15(c) hereto. Until vmtten 
notice is given to foe Agent by foe Boixower of any other office at vMch the Borrower 
keeps its records pertaining to Receivables, all such records shall be fc^ at such 
executive office. 
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(d) Notification of Assignment of Receivables. At any time following foe occurrence of an 
Event of Defoult or a Defoult, foe Agent shall have the right to smd notice of foe 
asagnment of, and foe Agenfs security interest in, foe Receivables to any and all 
Customers or any third party holding or ofoerwase concerned wifo any of tiie CoUateraL 
ThereafteCs the A^eut shall have foe sole right to coUect the Recervables, take possession 
of the Collateral, or bofo. The Agenl's actual collection expenses, indudii^ but not 
limited to, stationery and postage, telephone and telegraph, secrelariaa and clerical 
expenses and foe salaries of any collection personnel used for collection, may be charged 
to foe Loan Account and added to foe Obligations. 

(e) Power of Agent to Act on Borrower's Bdialf The Agent shall have foe right, at any time 
a t o foe occurrence of an Event of Default, to receive, endorse, assign and/or ddiver iu 
the name of foe Agent or the Borrower any and aE checks, diafis and other instruments 
for the payment of money relating to the Recdvables, and the Borrower hereby waives 
notice of presentment, protest and non-payment of any instrument so endorsed. The 
Borrower hereby constitutes foe Agent or foe Agentfs desiguee as sudi Loan Party's 
attomey wifo power at auy time after foe occuneoce of an Event of Dcfeult (i) to endorse 
the Boirower̂ s name upon any notes, acceptances, checks, drafts, money orders or ofoer 
evidences of payment or Collateral; (n) to sign the Borrower's name ou any invoice or 
bill of lading relating to auy of foe Recervables, drafts against Customers, assignmaiEts 
and verifications of Receivables; (iii) to send verifications of Rjecdvables to any 
Customer; (iv) to demand payment of foe Receivables; (v) to enforce paymrait of foe 
Recdvables by legal proceedings or ofoerwise; (vi) to exerdse all of foe Borrower's 
rigb^ and remedies wifo respect to foe collec^on of foe Receivafcies and any ofoex 
CoUat^al; (vii) to settie, adjust, compromise, extend or reanew foe Receivables; (viii) to 
settle, adjust or compromise any legd proceedings brought to collect Recervables; (ix) to 
prepare, file and sign foe Borrower's name on a pioof of claim in bankruptcy or similar 
documeut against any Customer; (x) to piepaie, file and sign the Borrower's name on my 
notice of Lien, assignment or satisfoction of Lien or similar document in connection wifo 
the Receivables; and (xi) to do all after acts and thmgs necessary to carry out this 
Agreement All acts of said attomey or designee are hereby ratified and approved, and 
said atttomey or designee shall not be liable for any acts of omissiou or commisdon nor 
for any error of judgment or mistake of foct or of law, unless done wifo gross negHgence 
or vrillful misconduct; this power bemg coupled vrffo an interest is irrevocsfole v^Ie any 
of foe Obligations lemaiu ur^aid. Tbe Agent shall have foe right at auy time following 
foe occurrence of an Event of Default, to change foe address for delivery of mail 
addressed to foe Borrower to such address as foe Agent may designate and to receive, 
open and dispose of all mail addressed to foe Borrower, 

(f) No Liabihty. Neifoer foe ^en t , foe Issuer nor auy Lrader shall, under any 
circumstances or in any event whatsoever, have any liability for any error or omission or 
dday of any kind occurring ia foe settlement, collection or payment of any of the 
Recdvables or any instroment recdved in paymeut foereoj^ or for any damage resulting 
foei^om unless such liability arises finm foe Agenfs, foe Issuer's or any Lender's willful 
misconduct or gross negligence as finally determined by a court of campetent 
jurisdictioa Following foe occurrence of an Event of Defeult, foe Agent may, wifoout 
notice or consent from foe Borrower, sue upon or ofoerwise collect; extend tbe time of 
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payment of, compromise or settie for cash, credit or upon any terms any of foe 
Recdvables or auy ofoer securities, instruments or insurance applicable tiiereto and/or 
release any obligor foereof The Agent is aufoorized and empowered to acc^t, following 
foe occurrence and during the contiauaace of an Event of Default, foe return of foe goods 
represented by aiiy of foe Recdvables, without notice to or consent by foe Borrower, all 
wifoout discharguig or in any way affecting foe Borrower's liabilityhereund^. 

(g) Establishgtent of Lockboxes. Collection Account The Borrower has established and 
shaU maintain one or more Lockboxes wifo National City Bank and wifo each ofoer 
Lockbox Bade in foe name of foe Borrower as are acceptable to foe Agent, in its sole 
discretioiL The Borrower has established and will maintain a deposit account (each a 
"CoDectioa Account") wifo eadi Lockbox Bank iu foe name of foe Bonower. In the case 
of National City Batik, foe Cash Concentration Account maintaiued at National City 
Bank shall function as the Collection Account maintained at National City Bank for all 
purposes of this Section 4.15(g). Each Lockbox Bank and foe Borrower have saitraed 
into agreements establishing the Lockboxes maintained by such Lockbox Bank (each a 
"Lockbox Agreement") and agreements wifo respect to the Collection Account 
maintained at such Lockbox Bank (each a "Deposit Account Agreement"), each sudi 
Lockbox Agreement and Deposit Accouut Agreement to be m form and substaice 
satisfedory to foe Agent To foe extent specified in foe Closing memorandum, the 
Borrower and foe Ageut sfaaO have entered into a Blocked Account Agreement wifo each 
Lockbox Bank rdating to rights of foe Agent wifo respect to foe Lockboxes and foe 
Collection Accounts maintained at sudi Lockbox Bank. The Borrower shall notify ail of 
its Customers to forward all collections of every kind due foe Borrows* to a Lockbox 
(such notices to be in such form and substance as foe Agent may reasonably require to 
fiom time to thine), 

Schedde 4.l3fg) hereto lists foe following infonnation wifo respect to foe Borrower: 
(i) all present Î ockboxes, dl Collection Accounts and the Cash Concentration Account, 
(ii) foe name and address of each Lockbox, (iii) foe account number of each Collection 
Account and foe Cash Concentration Account, (iv) a contact Person at each Lockbox 
Bank, and (v) a list d^cribmg aU Lockbox Agreements, Deposit Account Agreements 
and Blocked Account Agre^neuts, and aU ofoer agreements establishing each Lockbox 
and Collection Account. 

(h) Processing ColUcctiQns: Cash Coucgntiatiou Account La accordance wifo foe tenns of 
the applicable Blocked Account A^eemeut, each Lockbox Bank shall be instructed to 
deposit on a daily basis all coOections fitwn Customers of foe Borrower sent to tiie 
Lockbox maintained by such Lockbox Bank direcdy into the applicabte Collection 
Account m foe identical form in which such coHectious were made (except for any 
necessary endorsements) whether by cash or check. In accordance wifo foe terms of the 
applicable Blocked Account Agreeanent, such Lockbox Bank shall be mstructed to 
deposit ou a dally basis all funds from collections deposited into such Collection Accoimt 
to foe Cash Concentration Account The Cash Concentration. Account shall not be 
subject to any deduction, set of̂  banker's lien or auy ofoer right in fovor of auy Person. 
AH funds deposited into the Cash CaoGcutratiou Account shall be tbe exclusive property 
of foe Ageut on behalf of foe Lenders and shall be subject to foe sole and cxdusrve 
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control of foe Agent and only to such •signing authority designated from time fo time by 
foe Agent The Borrower shall not have control over or any interest in such funds. 

Any collections recdved directiy by the Borrower shall be deemed held by foe Borrower 
in trost and as fidudaiy for foe Lenders. The Borrower agrees not to commingle auy 
such collections wifo any of foe Borrower's ofoer fimds or property, but to hold such 
funds separate and apart in trust and as fiduciary for the Lemiers until dê posit is made 
into foe applicable Collection Account or the Cash Concentration Account The 
Borrower hereby agrees to deposit immediately such directly recdved collections into 
any Collection Account maintain by or cm behalf of foe Borrowea- or directly into foe 
Cash Concentration Account 

0) Adiustments. Tbe Borrower will not, wifoout foe Agent's consent, cotuproimse or adjust 
any Recdvables (or extend foe lime for payment foereof) or accept any returns of 
merchandise or grant any additional discounts, allowances or credits thereon except for 
foose compromises, adjustments, reiums, discounts, credits and diowances as have been 
heretofore (A) customary in foe business or industry of the Borrower, and (B) done mfoe 
ordinary course of foe Borrower's business. 

4.16 MainteuMicc of Eqnipmeiit. 

The Eqmpment shall be maiutaiuBd in good operating condition and repair in 
sdistantial accordance wifo mdustry standards (reasonable wear and tear excepted) and all 
necessary replacements of and repairs thereto shall be made so that foe value and operating 
effidency of foe Eqmpment shall be maintaiued and reserved. No Loan Party sball use or 
operate the Eqmpment in violation of any law, statute, ordinance, code, rule orregulation^ 

"̂ •17 Excalpatioa of Liabilifv. 

Nothing herem contained shdl be construed to constitute foe Agent, foe Issuer or 
any Lender as any Loan Party ŝ agent for any purpose whatsoever, nor shall foe Agent, foe Issuer 
or any Lender be responsible or liable for any shortage, discrqjancy, damage, loss or destruction 
of any part of foe CoUateral wherever foe same may be located and reg^xiless of foe cause 
foereof Ndfoer foe Agents foe Issuer nor any Lender, whefoer by anything herein or in any 
as^gamenl or otherwise, assume any of any Loan Party's obligations under any contract or 
s^»emerrt assigned to foe Agent, foe Issuer or such Loider, and ueifora: foe Agent, foe Issuer nor 
any Lender shdl be responsible iu any way for foe performance by any Loan Party of any of the 
temis and conditions foereof 

4.18 Environmcgtal RJatters, 

(a) The Loan Parties shall ensure foat foe Red Property remains in compliance wifo all 
Euvhonmeotd Laws, and they shall not place or penrtit to be placed any Hazardous 
Substances on any Real Property except as pennitted by applicdjle law or ^propriate 
govemmentd aufoorities. 
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(b) The Loan Parties shdl establish and maintain a system to assure and monitor continued 
compliance wifo dl applicable Environmentd Laws which system shall mdude periodic 
review of such compliance. 

(c) The Loan Parties shaD (i) employ iu coimectiou wifo foe use of the Red Property 
appropriate technology necessary to maintain compliance wifo any applicable 
Environmentd Laws and (Ii) dispose of any and all Hazardous Waste generated at foe 
Red Property ody at fedlities and wifo carriers that maintain vdid permits under RCRA 
and any ofoei applicd>le Enviroumeatd Laws. The Loan Parties shall use fodr best 
efforts to obtain certificates of disposd, such as hazardous waste manifost receipts, fiom 
all treatmeait, transport, storage or disposd facilities or operators employed by the Loan 
Parties in coimectiou wifo foe transport or disposd of any Ifezaidous Waste generated at 
foe Red Property. 

(d) In foe event any L^an Party obtains, gives or receives notice of auy Release or threat of 
Release of a reportable quantity of any Hazardous Substances at the Red Property (any 
such event being hereinafter referred to as a "Hazardous Discha3 '̂*) or receives any 
notice of violation, request for information or notification that it is potentially responsible 
for investigation or cleanup of environmentd conditions at foe Red Property, demand 
letter or conQilaiat, order, citation, or ofoer written notice wifo regard to aiiy Hazardous 
Discharge or violation of Environmentd Laws affecting foe Red Property or any Loan 
Party's interest foereiu (any of foe foregomg is referred to herein, as an "Enviromneotd 
Complaint") firom any Person, including any state agency responsible in whole or in part 
for environmentd matters in the state in which the Red Property is located or foe United 
States Environmental Protectiou Agency (auy such person or entity herdnafter foe 
"Authority"), foen foe Borrower shall, within five (5) Busmess Daysj give written notice 
of same to foe Agent detaHing facts and drcumstances of w^ch any Loan Party is aware 
giving rise to foe Hazardous Discharge or Environmeatd Complaiat Such infcffmation Is 
to he provided to allow foe Ageot to protect its security interest in foe Beai Property and 
foe Collated and is not intended to creaite nor ^lall it create any obH^on ispon foe 
Ag^t or any leader wifo respect foereto. 

(e) The Loan Parties shdl pro3Bj)tiy forward to foe Agent copies of any request for 
information, notification of potentid liability, demand letter relating to pofentid 
responsibility wifo respect to foe investigation or cleanup of Hazardous Substances at any 
ofoer dte owned, operated or used by any Loan Party to dispose of Hazardous Substances 
and shdl continue to forward copies of correspondence between any Loan Party and the 
Authority regarding such claims to foe Agent until foe claim is settled. The Loan Parties 
shdl promptiy forward to foe Agent copies of all documents and reports concetoing a 
Hazardous Discharge at foe RCBI Property that any Loan Party is required to file under 
any Environmentd Laws. Such infortriation is to be provided soldy fo allow foe Agent 
to protect foe Agent's security iuta^st in the Red Property and foe Collaterd. 

(f) The Loan Parties shall respond promptiy to any Hazardous Discharge or Environmentd 
Complaint and take all necessary action in order to safeguard foe hedfo of anry Person 
and to avoid subjecting foe CoUaterd or Red Property to any Lien, If any Loan Party 
shdl foil to respond promptly to any Hazardous Discharge or fedronmenfel Compldut 
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or any Loan Party sihdl foil to comply wifo au)̂  of the requirements of any Environmentd 
Laws, foe Agent, on bdialf of foe Lenders, may, but wifoout foe oblig^on to do so, for 
foe sole purpose of protecting the Agenfs interest in CoUaterd: (A) give such notices or 
(B) enter onto the Red Property (or aufoorize fond parties to enter o(Uto the Red 
Property) and take such actions as foe Agent (or sudi third parties as direcled by foe 
Ag«it) deem reasonably necessary or ad-dsable, to clean up, remove, mitigate or 
ofoerwise deal wifo any such Hazardous Discharge or Environmental Complaint All 
reasonable costs and expenses incurred by foe Agent, foe Issuer and foe Lenders (or sudi 
tiiird parties) iu the exercise of any sudi rights, inditing any sums pdd in connection 
wifo any judicid or administmtive mvestigation or proceedings, fines and pendties, 
togefocx W^ hitere^ foereon fi-om foe date expended at foe Itefouh Rate for Domestic 
Rate Loans constituting Revolving Advances shall be p^d upon demand by foe Loan 
Parties, and until pdd shall be added to and become a part of the Obligations secured by 
foe liens created by foe terms of this Agreement or auy ofoer ^reaojenft between foe 
Agent, foe Issuer auy Lento and any Loan Party. 

(g) Upon foe occurrence of an Event of Defeult, promptly upon the written request of foe 
Agent fiom time to time, foe Loan Parties shall provide foe Agent, at foe Loan Parties* 
expense, wifo an enviroruufiutd assessment or environmentd audit report prepared hy sax 
environmentd ©agmeering firm acceptable hi foe icasonabte opidon of foe Agent, to 
assess wifo a reasonable degree of certainty foe existence of a Hazardous Discharge and 
foe potentid costs iu connection wifo abatement̂  cleanup and removd of auy Hazardous 
Substanc%is found on or at foe Red Property* Any report or investigation of such 
Hazardous Disdiai^e proposed and acceptable to aa ̂ pmpriate Aufoority foat is c h a r ^ 
to oversee foe clean-up of such Hazardous Discharge shall be acceptable to foe Agent If 
such estimalfis to rcmove or remediate such Hazardous Dischai^e, Individually or iu foe 
aggregate, exceed One Hundred Thousand Dollars ($100,000), the Agent shdl have the 
right to require foe Loan Parties to post a bond, letter of crecfit or ofoer security 
reasonably satisfectory to foe Ageut to secure paym^it of these costs and expenses. 

(h) Ihe Loan Parties shall defend and indemnify foe Agent, foe Issuer aid foe Lendeara and 
hold the Agent, the Issuer, foe Lenders and foeir respective employees, ag^its, <fifectors 
and officers faarrdess fixim and against aU loss, h'ability, damage and expense, claims,, 
costs, fines and pendties, including attorney's fees, suffered or incurred by foe Agent, the 
Issuer or the LendiMS under or on account of any Environmentd f^ws, including, wifoout 
limrtatioo, foe assertion of any Lien foereunder, wifo respect to any Hazardous Discharge, 
the presence of any Hazardous Substances affecting foe Red Property, whether or not foe 
same originates or emerges fiom foe Red Property or any contiguous red estate, 
including any loss of vdue of foe Red Property as a result of foe foregoing except to foe 
extent such ]oss> liability, damage and expense ia atlributdjle to any Hazardous Discharge 
resulting fiom actions ou foe part of foe Agent, foe Issuer or auy Lender. The Loan 
Parties* obligations under this Section 4.18 shall arise upon the discovery of foe presence 
of any Hazardous Substances at - ^ Red Property, whefoer or not any federd, state, or 
locd enviipmuentd agency has taken or threatened any action in conuectiou wifo foe 
presence of any Hazardous Substances. The Loan Parties' obligation and foe 
itidemnifications hereunder shall survive foe tesmination of this Agreement 
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4.19 Financing Statements. 

Except as respects: (i)foe financing statements filed by foe Agent, (ii)foe 
financing statements described on Schedde IĴ ^ and (iii) foose financing statements permitted to 
be filed hereunder, no financing statement covering any of foe CoUaterd or any proceeds thereof 
is on file iu any public office. 

V. REPRESENTATIONS AND WARRAIMTTES. 

Each Loan Party represents and warrants as follows: 

5.1 Authority, 

(a) Each Loan Party has the full power, aufoority and legd right to enter into this Agrcemrat 
and foe Ofoer Loan Documents to whidi it is a party and to pefform all of its respectiye 
Obligations hereunder and foereunder, as foe case may be. This Agreement and foe Ofoer 
Loan Documents to vdiich each Loan Party is a party constitute foe legd, valid and 
binding obMgations of sudi Loan Party, enforcedjie in accordance wifo ^ m terms, 
except as such enforceability may be lindted by any ggjpUcable banknqitcy, insolvency, 
reorgam'zatiou, moratorium or similar kvra affecting creditors' rights generally. The 
execution, delivery and performance of this Agreement and of the Ofoer Loaa 
Documents by each Loan Party a party h€3:eto oi thereto (a) arc wifoiu such L o ^ Party's 
corporate or limited liability company powers, as foe case may be, have been duly 
aufoorized, are not in contravention of law or foe terms of such Loan Party's by-laws, 
operating agrearafiuî  articles of incorporation, articles of organizaticai or ofoer appticdjle 
documeaits rdating to such Loan Party's formation or organization, as the case may be, or 
to foe conduct of such Loan Party's business or of any matsdaH agreement or undertaking 
to whidi such Loan Party is a party or by which such Loan Party is bound, and (b) wiD 
not conflict wifo nor resdt in any breach in any of foe provisioBS of or con^tute a 
defodt under or resdt in foe creation of any Lien except Prannitted Encumbrances upon 
any asset of such Loan Party under foe provisions of any agreement, charts documeaot, 
instruroeut, by-law, or ofoer instrument to which such Loan Party is a party or by which it 
or its property may be bound. 

(b) The ejxecution and perfbtmance by ECO of foe Other Loan Documents to i^^ch it is a 
party: (a) are within its corporate or liuuted liability company powers, as foe case may be, 
have bees ddy aufoorized, are not m contravention of law or foe terms of its by-iaws, 
operating agreement, articles of incorporation, articles of organization or ofoer applicable 
documeuts relating to its formation or or^mization, as the case may be, or to foe conduct 
of Its business or of any matcrid agreement or undertaking to which it is a party or by 
which it is bourd, and (b) will not conflict wifo nor resdt in any breach in any of the 
providons of or constitute a defedt under or resdt in foe creation of any Lien iqjou any 
asset of ECO under the provisions of any agreement, charter document, instrument, by
law, or ofoex instrument to which it is a party or by Vi^ch it or its property may be bound. 
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5^ FoiTaaafion and OualificatJonu 

(a) Eadi Loan Party is ddy incorporated or organized, as foe case may be, and in good 
standing under the laws of foe jurisdictions listed on Sdiednle 5.2(a> and is qualified to 
do busiriess and is in good standing iu foe jurisdictions listed on Schedde 52(a) wMch 
constitute all juriscHctions iu which qualification and good standing are necessary for 
sucb Loan Party to conduct its business and own its property and vrtiero the foihire to so 
qualify codd reasonably be cxjiected to have a Materid Adverse Ej^ct Eadi Loan 
Party has delivered to fee Agent true and complete copies of its artides of incorporation 
and by-laws, articles of organization and opemting agre^ent or ofoer organizationd 
documents* as the case may be, and will prouqrtly notify the Agent of auy amendment or 
changes foereto. 

(b) The only Subsidiaries of each Loan Party are listed on Sdieddc 5JZfb). 

S3 Survival of Represeatafions aaid Warranties. 

All representations and wanauties of each Loan Party contained iu fois 
Agreement and foe Ofoer Loan Documents, as foe case mary be, shall be ttne at foe time of such 
Loan Party's execution of this Agreesneut and foe Ofoer Loan Documents, as foe case may be, 
and shall survive foe execution, delivery and acceptance thereof by foe parties foereto and tiie 
closing of foe transactions described foerem or related tf^reto. 

5-4 Tas Retnms. 

Each Loan Party's fedeid tax identificeUion number is set forfo on Schedule 5.4. 
Each Loan Party has filed dl federal, state and locd tax returns and ofoer rqiorts such Loan 
Party is required by law lo fite and has pdd all taxes, assessments, fees and ofoer govemmentd 
charges that arc due and payable. All applicable income tax returns of eadi Loan Party have 
been exardned and reported upon by foe appropriate taxing aufoority or dosed by applicable 
statute and satisfied for all Qsad years prior to and including foe &scal year ending December 31, 
2003. The providon for taxes on foe books of each Loan Party is adequate for aU years not 
closed by applicable statutes, and for its current fiscd year, and no Loan Party has aiiy 
knowledge of any deficiency or additiond assessanent in connection foerewifo not ^tsvided fbr 
on its hooks, 

5.5 gin andal Statements. 

(a) The twdve-monfo cash flow projections of Volunteer Energy Services, Inc. and its 
Subddiaries on a consolidated basis and foeir projected bdance sheets as of die Closing 
Date, copies of which are annexed hereto as Exhibit 5.5{'a) (foe "Projections") were 
prepared by foe Chief Finandd OfBcer of Volunteer Energy Services, Inc., are based on 
underiying assumptions and estimates vMch provide a reasonable basis for foe 
projections contained foerein and reflect Volunteer Energy Services, Inc. 's judgment 
based on present drcumstances of foe most iikefy set of conditions and cotuse of action 
for foe projected period-
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(b) The consolidated bdance sheets of Volunteer Energy Services, Inc. and its Subsidiaries 
and such ofoer Persons described foerdn as of December 31, 2003, and foe related 
statements of inccfflcie, changes in stockholder's eqdty, and changes in cash flow for foe 
period ended ou such date, all accompaded by reports thereon containing opidons 
wifoout qualification by independent certified public accountants, copies of which have 
been delivered to foe Agent, have been prepared in accordance wifo GAAP, consistentiy 
applied and present fairly in dl materid respects foe finandd condition of Volunteer 
Energy Services, Inc. kad its Subsidiaries at such date and the resdts of tiieir operations 
for sucb period. Since October 31, 2004, foere has been no change in foe finandd 
condition of Volunteer Energy Services, Inc. and its Subddiaries taken as a whole as 
shown on foe consolidated bdance sheet as of sudi date and no change in foe aggregate 
vdue of machinery, Eqdpmeni and Ited Property owned by Borrower and thebr 
respective Subsidiaries, except changes iu foe ordinary course of business, none of vfoich 
individually or in the aggregate has had, or reasonably codd be believed to cause iu foe 
fiiture,'a Materid Adverse Effect 

5.6 Corporate Name. 

Except as set forfo on Schedde 5.6. uo Loan Party has been known by any ofoer 
corporate name iu foe past five (5) years and does not seQ Mvcatory under auy other name, nor 
has auy Loan Party been foe surviviog entity of a ufcerger or consolidation or acquired all or 
substantially all of die assets of any Person during the preceding five (5) years. 

5.7 0,SJLA. and EttviroHmeafcd Compliance. 

(a) Except as set forfo on Schedde 5.7. each Loan Party has ddy complied with, and (i) its 
fecilities, business, assets, property, and Equipment, and (ii) to its knowledge, its 
leaseholds are m compliance in all materid respects with, foe providons of tbe Federal 
Occiĵ iationd Safety and Heahh Act, foe Environmentd Protection Act, RCRA and all 
ofoer Environmentd Laws; foexe have been uo outstanding citations, notices or orders of 
non-compliance issued to any Loan Party or relating to its business, assets, prop^ty, 
leaseholds or Eqmpment under any such laws, rdes or regdations. 

(b) Each Loan Party has been issued all required federd, state and locd licenses, certificates 
or permits relating to all apphcable Environmentd Laws. 

(c) (i) There are no releases, spills, discharges, leaks or disposd (coUectivdy referred to as 
'̂ Releases") of Hazardous Substances at, upon, under oi within any Red Property; 
(ii) focrc are no underpound storage tanks or polychlorinated biph^3ds on foe Red 
Property; (iii) to foe knowledge of any Loaa Party, foe Red Property has not ever been 
used as a treatment, storage or disposd facility of Hazardous Waste and (iv)no 
Hazardous Substances are present on foe Real Property. 

5.8 Solvency: No Litigation, Violation^ Indebtedness or Defoult 

(a) After givmg effect to foe transactions conterc^lated by this Agreement, foe Loan Parties 
will be solvent, able to pay foeir debts as foey mature, have capitd sufficient to carry on 
foeir business and dl businesses hx which foey are about to engage, and (i) as of foe 
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Closing Date, foe foir present sdeable vdue of foeir assets, cdculated ou a going concern 
basis, is in excess of foe amount of foeir liabilities and (ii) subsequent to foe Closing 
Date, foe fair sdeable vdue of fodx assets (caicdated on a gomg concern basis) wiU be 
in excess of foe amount of tfadr liabilities. 

(b) Except as disclosed iu Schedde S-Sfb̂ i, uo Loan Party has (i) any pending or tiireatened 
litigation, arbilxation, actions or proceedmgs which codd reasond>ly be expected to have 
a Materid Adverse Bftect, (ii) auy pending or tiireatened litigation, arbitration,, actions or 
procee^gs in connection wifo any payable that may be owing to ox any liability to 
Dynegy and (iii) any liabilities or indebtedness ofoer than the Obligations. 

(c) No Loan Party is ia violation of any applicable statute, regdation or ordinance in any 
respect which codd reasonably be expected to have a Materid Adverse Effect; nor is any 
Loan Party in violation of any order of any court, govenuuenld aufoority or arbitration 
board or tribund. 

(d) No Loan Party nor any member of foe Controlled Group maintains or contributes to any 
Plan ofoer foan foose fisted on Sdieddc 5>S(d) hereto. Except as set forth in Schedde 
5.8fdL (i)no Plan has incurred any "accumdated funding deficiency," as defined iu 
Section 302(a) (2) of ERISA and Section 412(a) of foe Code, whefoer or not wdved, and 
each Loan Party and each member of the ControDed Group has met all applicdile 
raimnnim funding requirements xmder Section 302 of ERISA in respect of each Plan^ 
Ql) each Plan vMdi is intctded to be a qualified plan under Section 401(a) of foe Code as 
currently in effect has been deteatrdned by the Inteatud Revenue Service to be qus^^cd 
under Section 401(a) of foe Code and foe trust related foereto is exempt fitim federd 
uicome tax under Section 501(a) of foe Code, (iii) no Loan Party nor any member of foe 
Controlled Group has mcvrted any liability to foe PBGC ofoer foan for foe payment of 
premiums, and there are no premium payments whidi have become due which are 
unpdd, (Iv) no Plan has been terminated by the plan administrator thereof nor by foe 
PBGC, and foere Is no occurrence wfaidi wodd cause foe PBGC to institute proceeding 
under Title IV of ERISA to temiiuate any Plan, (v) at tiiis timcj foe current vdue of the 
assets of each Plan exceeds foe present value of the accrued benefits and ofoer habilides 
of such Plan and no Loan Party nor any member of foe ControEed Group knows of any 
facts or circumstances which wodd materially change the vdue of such assets and 
accrued benefits and othCT liabiUties and codd reasonably be expected to have a Materid 
Adverse Effect, (vi) no Loan Party nor auy member of foe Controlled Group has 
breached any of the respondbilities, obligations or duties iruposed on it by ERISA wifo 
respect to any Plan, (vii) no Loan Party nor any member of a Controlled Group has 
incurred any Hability for any excise lax arising under Section 4972 or 4980B of foe Code, 
and no fact exists vrfiich codd give rise to any such liability, (viii) no Loan Party nor any 
member of foe Controlled Group nor any fidudary oĵ  nor any trustee to, any Plan, has 
en^ged in a "prohibited transaction'' described in Section 406 of ERISA or Section 4975 
of foe Code nor taken any action which wodd coustitote or resdt in a Termination Event 
wifo respect to any such Plan which Is subject to ERISA, (ix) each Loan Party and each 
member of foe Controlled Gxoiqi has made all contributions due and payable wifo respect 
to each Plan, (x) foere exists no event described iu Section 4043(b) of ERISA, for which 
foe thirty (30) day notice period contained in 29 CFR Section 2615 J has not been 
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wdved, (xi)no Loan Party nor any member of foe Controlled Ozoup has any fiduciary 
responsibility for investments wifo respect to any plan existing for the benefit of parsons 
ofoer tiian employees or foicmet employees of any I^aa Party and any membear of foe 
Controlled Group, and (xii) no Loan Party nor auy member of foe Controlled Groiqp has 
wifodiawn, completely or partidly, fi-om any Multiemployer Plan so as to incur Hability 
under foe Mdtiemployer Pension Plan Amendments Act of 1980. 

5.9 Patents* Trademarks. Copvrighfe and Licenses. 

All patents, patent applications, trademarks, trademark applications, service 
marks» service mark a îplications, copyri^ts^ copyright ^iplications, design rights, tradenames, 
assumed names, trade secrets and licenses ovwied or utilized by any Loan Party are set forth on 
Sdiedde 5.9. are valid and Imve been ddy registered or filed wifo aU appropriate govemmentd 
aufoorities and constitute all of the patents, trademarks, service marksL, copyrights, design rights, 
tradenames, assumed names, trade secrets and licenses wMcb are necessary for the operation of 
its bufflness; foere is no objection to or pending chdlenge to foe validity of any such patent, 
trademark, copyright, design right, tradename, trade secret or license and uo Loan Party is avrare 
of any grounds, for any challenge, except as set forth in Schedde 5^ hereto. Each patent, patent 
triplication, patent license, trademark, trademark s^plication, trademark license, service mark, 
service mark application, service mark license, design right, c<^yright, copyright application and 
copyri^t license owned or held by any Loan Party consists of origind materid or property 
devdoped by such Loan Party or was lawfiilly acquiced by such Loan Party fi»m the proper and 
lawfd owner thereof. Each of such items has beeumaintaiBBd so as to preserve foe vdue foereof 
fiom foe daEte of creation or acquisition foereof. Wifo respect to all customized software licensed 
by any Loan Party, such Loan Party is in pos^ssion of all source and object codes related to 
eadi piece of software or is foe benefidary of a source code escrow agreement, eadi sucb source 
code escrow a^emdnt being listed ou Schedule 53 hereto. 

5*10 Licenses and Permits. 

Except ES set forfo in Schedde 5.10, each Loan Party (a) is in conipliance wifo 
and (b) has procured and is now in possession of, all materid licenses or permits required by any 
^iplicable federd, state or locd law or regdation for foe operation of its busiiî ss in each 
jurisdiction wfaerean it is now conductiug or proposes fo conduct business and where fo© Mlure 
to comply wifo or procure such licenses or pemuts wodd reasonably be expected to have a 
MatCTal Adverse Effect 

5.11 Default of Indebtedness^ 

As of foe Closing Date, no Lc^n Party is in default in foe payment of foe principd 
of or interest on any Indebtedness or under any inslnnnent or agreement imder or subject to 
which any Indebtedness has been issued and no event has occurred under foe provisions of any 
such instrument or agreement which wifo or wifoout foe Iqjse of lime or foe giving of notice, or 
both, constitutes or wodd constitute an event of defedt foexeunder. 
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5.12 No Defadt 

No Loan Party is in dofkdt in foe payment or peifonuauce of aay of its materid 
contractud obligations and no Defodt has occurred with respect foereto. 

5.13 No Burdensome Regtrictioas. 

No Loan Party is party to any contract or agreement, the pertbonauce of if̂ foich 
codd reasonably be expect^ to have a Materid Adverse Effect No Loan Party has agreed or 
consented to cause or jiermit in foe future (upon foe h^jpedng of a contingency or ofoerwise) 
auy of its property, vvhefoer now owned or hereafter acquired, to be subject to a Lien T^ch is 
not a Perutitted Encumbrance. 

5.14 No Labor Disputes. 

No Loaa Party is involved iu any labw dispute; foeare are no strifces or walkouts or 
udon orgaxuzation of any of foe Loan Party's employees threatened or ia existence arid no labor 
contract is schedded to expire during foe Term ofoer' than as set forfo on Schedde 5.14 hereto. 

5-15 Martdu Regulations. 

No Borrower is engaged, nor will it engage, priudpally or as one of its important 
activities, in foe business of extending credit for foe purpose of '̂purchasing" or "caxr>ing" any 
"margin stock" within foe respective meanings of each of foe quoted terms under Regdation U 
of foe Board of Governors of foe Federd Reserve System as now and fiom time to time hereafler 
iu effect No part of foe proceeds of any Advance will be used for "purchasmg" or "catrymg" 
"margin stock" as defined in Regulation U of such Board of Governors. 

5.16 Investment Company Act 

No Borrower is aa "investment company" registered or reqdied to be registered 
under foe Investment Company Act of 1940, as amencted, nor is it controlled by such a company. 

5-17 Pisclosare. 

No representation or warranty made by any Loan Party in this Agreement or in 
guy financid stdement, report, certificate or any oiĥ er document fUrdshed ix\. oonnecticn 
harevrifo contains any tmtrue statement of fact or omits to state auy fact necessary to make foe 
statements herein or foei^in not misleading. There is no foct known to any Loan Party or which 
reasonably shodd be knovra to such Loan Party wMch sudi Loan Party has not disclosed to tiie 
Agent m writmg wifo respect to foe transactions contemplated by this Agreement which codd 
reasonably be expected to have a Materid Adverse Effect 

5JS Hedgfiig Contracts. 

No Loan Party is a party to, nor vnll it be aparty to, auy Hedging Contract udess 
(i) such Hedging Contract provides tiiat damages upon tenmnation following an event of defedt 
foereunder are payable on a "two-way basis" wifoout regard to fedt on foe part of eifoer party 
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and (ii) such Hedging Contract has been entered into in foe ordinary course of foe Loan Party's 
business and wifoout having any speculative purpose. 

5.19 CouSicting Agreements. 

No provision of any mortgage, indenture, contract, agreement, judgment decree 
or order binding on any Loan P ^ or affecting foe Colkterd couflicts with, or requires any 
Consent whidi has not already been obtamed and where a fdluro to obtain such Consent wodd 
iu any way prevent foe execution, delivexy or performance o1̂  foe terms of tiiis Agreement or foe 
Ofoer Loan Documents. 

5.20 Apulicatioa of Certain Laws and Regulations, 

No Loan Party nor any Affiliate of any Lean Party is subject to any statute, rde or 
regdation which regulates foe bcurrence of any indebtedness, including wifoout limitation, 
statutes or regdations relative to common or interstate caniws or to foe sde of electricity, gas, 
steam, water, telephone, telegraph or ofoer public utility services. 

S21 Business and Property of foe Loan Parties. 

Upon and after foe Gosing Date, foe Loan Parties do not propose to engage in any 
business ofoer tban as set forfo ou Schedde 5.21 hereto and activities necessary to conduct the 
foregoing. On the Closing Date, each Loan Party will own dl foe property and possess all of foe 
rights and Consents necessary for foe conduct of foe business of such Loan Party. 

5.22 Section 20 Subsidiaries, 

The Loan Parties do not intend to use and shall not use any portion of foe 
proceeds of tl^ Advances, directiy or induectiy, to purchase during the underwriting period^ or 
for thirty (30) days foereafter. Ineligible Securities being underwritten by a Section 20 
Subsidiary. 

5.23 Anti-Terrorism Laws. 

(a) No Loan Party nor any Affiliate of any Loan Party, is in violation in any materid respect 
of any Auti-Jerrorism Law or eaigages in or conspires to engage in any transaction foat 
evades or avoids, or has the purpose of evading or avoiding, or attempts to violate, any of 
the prohibitions set forfo in any Anti-Terrorism Law. 

(b) No Loan Party, nor any Affiliate of any Loan Party or their respective agents acting or 
benefiting iu auy capadty m connection wifo the Advances or other transactions 
hereunder, is any of foe following (each a "Blocked P^son"): 

(i> a Pexson that is listed iu foe annex to, or is ofoerwise subject to foe provisions of, 
the Executive Order No. 13224: 
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(ii) a Person owned or controlled by, or acting for or on behdf of, any Person that is 
listed in foe annex to, or is ofoerwise sulgect to the proviaons of, foe Executive Order 
No, 13224; 

(ui) a Person wifo which any Lender or foe Issuer is proMbited fitim dealing or 
otherwise engaging iu any transaction by any Anti-Terrorism Law; 

(iv) a Person foat conmdtSj threatens or conspires to commit or supports "terrorism" as 
defined m foe Executive Order' No. 13224; 

(v) a Person that is named as a "specially designated oationd" on foe most current list 
pdilished by foe U-S. Treasury Department OfSce of Fordgn Asset Control at its 
officid website or any replacement website or ofoer replacement officid publication of 
such fist, or 

(vi) a Person who is aftiliated or associated wifo a Person listed above. 

No Loan Party or, to foe fcnoT)*^edge of any Loan Party, any of its agenis acting or benefiting m 
any capacity In connection wifo foe Advances or ofoer transactions hereunder, (i) conducts any 
business or engages in makrc^ or receivhig any contribution of funds, goods or services to or for 
the benefit of any Blocked Person, or Qi) deds iu, or ofoerwise engages iu any transaction 
relatmg to, any property or interests in property blocked pursuant to the Executive Order No„ 
13224. 

524 Stock Fnrcbase, 

The Stock Purchase Agreement has been ddy executed by di parties foereto and 
consummated. The Loan Parties have futdshed foe Agent wifo true and correct copies of foe 
Stock Piuchase Agreement and aO ofoer documents executed in connection therewith, 

VI, AFFIRMATrVE COVENANTS. 

The Borrower shall, and if applicable, each Loan Party shdl, until paymeant in full 
of foe Obligations and tearmination of this Agreement: 

6-1 PayqaeutofFees, 

Pay to the Ageut on demand all usud and customary fees and expenses which foe 
Agieut incurs iu connection wifo (a) foe forvraxding of Advance proceeds and (b)the 
establishment and maintenance of any Collection Accounts as provided for in Section 4,15(g). 
The Agent may, vwfootit making demand, diarge foe Loan Account for all such fees and 
expenses. 

$2 Coaduct of Business and Maiatenauce of Emteace and Asse_faL 

Conduct continuously and operate actively its business accordmg to good 
business practices and maintain ail of its properties useM or necessary in its business in good 
woridng. order and condition (reasonable wear and tear excepted and except as may be disposed 
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of in accordance wifo foe terms of this Agreement), including, wifoout limitation, all licenses, 
patents, copyrights, design rights, tradenames, trade secrets and trademarks and take all actions 
neces^ry to enforce and protect foe validity of any intellectud property right or ofoer right 
included in the CoUaterd; (b) keep m fdl force and effect its existence and comply in all 
materid respects wifo foe laws and regulations goventing foe coiduct of its bxismess where the 
failure to do so codd reasonably be expected to have a Materid Adverse Effect; and (c) make all 
such reports and pay all such fimichise and other taxes and hc^ise fees aid do aU stich other acts 
and things as may be lawfdty required to maintain its ri^ts, licenses, leases, powers and 
fianchises under foe laws of foe Uml^ States or any poUticd subdfvidon foereof 

63 Violations, 

Promptiy notify foe Agent in vwriting of any violation of any law, statute, 
regdation or ordinance of any Goveraraentd Body, or of any agency foereof^ apphcable to auy 
Loan Party or foe CoUaterd which codd reasonably be expected to have a Materid Advease 
Effect 

6.4 C^vemmeat Receivables. 

To foe extent any Borrower desires such Receivables to constitute Eli^ble 
Receivables, take dl steps necessary to protect foe Agent̂ s interest in ihe CoUaterd under foe 
Federd Assignment of Claims Act or ofoer applicable state or locd statutes or ordinances and 
deliver to foe Agent qipropriately endorsed, any instrument or chattel p^wr connected wifo any 
Recdvable arising out of contracts between auy Borrower aid foe United States, any state or any 
departoient, agency or instrumentality of any of them. 

6.5 ¥lx&d Charge Coverage Ratio* 

Maintain a Fixed Charge Covasge Ratio (for foe Borrower and its consolidated 
Subsidiaries) of not less than L25 to LO cdculated as of foe last day of the fiscd quarter ending 
December 31, 2004 for foe period equd to foe four (4) consccuti%^ fiscd quarters foen ending 
and as of foe last day of each fiscal quarter foereafier for foe period equd to foe four (4) 
consecutive fiscd quarters foeu ending, 

6.6 Execution of Sauplementd Instrumeitta-

Execute and deliver to foe Agent firom time to time, upon demand, such 
sV^plementd agreements, statements, assignments and transfers, or instructions or documents 
relating to foe CoUaterd, and such ofoer instruments as the Agent may reasonably request, in 
order for foe full intent of this Agreement to be carried into effect 

6.7 Payment of Indebtedoess. 

Pay, discharge or ofoerwise ssttisfy at ot before jmaturity (subject, where 
applicablei, to specified grace periods and, iu foe case of foe trade payables, to nomad payment 
practices) dl its oUlgations and liabilities of whatever nature, excerpt wh^ foe foilure to do so 
codd not reasonably be expected to have a Materid Adverse Effect or when foe amount or 
validity foereof is currentiy being contested in good faifo by appropriate proceedings and each 
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Loan Party shall have provided for such reserves wifo respect foereto, as foe Agent may 
reasonably deerd proper and necessary, subject at aU times to any applicable subonJiuation 
arrangement in fovor of foe Lenders and foe Jsstier, 

6.S Standards of Financaal Statements, 

Cause aU financid statements referred to in Sections 97, 9.8, 9.9 and 9.11 as to 
vifoich GAAP is applicable to be complete and correct hi dl materid respects (siilo^^ ̂  the case 
of iuterim finandd statemaots, to notes and noimd year-eud audit adjustments) and to. be 
prepared in reasonable detdl and in accordance wifo GAAP appUed consistecfly throughout foe 
periods refiected foetrein (except as concurred in by such reportiag accountants or officer, as foe 
case may be, and disclosed foereiu). 

^•^ Auti-Terrorism Laws. 

The Loan Parties and their respective Affiliates and agents shall not {!) conduct 
any business or engage in any transactiba or dediug wifo any Blocked Pearson, indudiug foe 
making or r^cdviog of auy contribution of fimds, goods or services to <»r fen: foe benefit of any 
Bbcfced Person, (ii) deal in, or ofoerwise engage in any tKmsactiou idating to, any property or 
interests in prop^ty blocked puisuant to foe Executive Order No, 13224; or Qxt) engage in or 
conspire to engage in auy transaction foat evades or avoids, or has foe purpose of evading or 
avoiding, or attempts to violate, auy of foe prohibitions set forfo in foe Exeraitive Order No. 
13224, foe "USA Patriot Act or any ofoer Anti-TeEiorism Law. The Loan Parties shall deliver to 
foe Lenders and/or foe Issuer auy certification or ofoer evidence requested firom time to time by 
auy louder or foe Issuer bx its reasonable discretion, coufiiming the Loan Parties* compliance 

I wifo tins Section 6.9. 

Vn. NEGATtVE COVENANTS-

No Loan Party shall until satisfaction in full of foe Obligations and termination of 
this Agreement: 

"̂ '̂  Merger. Consolidation, Acqaisitiou and Sale of Assets. 

(a) Enter mto any merger, consolidation or ofoer reorgauLzatidn wifo or into auy other Per^n 
or acquire all or a sUbstantid portion of foe assets or stock of any Person or permit any 
ofoer Person to consolidate with or merge wifo it 

(b) Sella lease, transfer or ofoerwise dispose of arty of Its properties or assets, except in foe 
ordinary course of its business. 

12 Creation of Liens. 

Create or suffer to exist any Lien or transfer upon or against any of its property or 
assets now owned or hereafter acquired, except Permitted Encumbrances^ 
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7-3 GQar^tees> 

Become liable upon foe obligations of any Person by assumption, endorsement or 
guaranty foereof ox ofoerwise (ofoer than to the Leiders or foe Issuer) except (a) as disclosed on 
Schedde 7.3. (b)foe endorsement of checks in foe ordinary course of business, and (c) 
guarantees made by a Loan Party wifo lespect to foe obligations of another Loan Party. 

7.4 havestments.. 

Purchase or acquire obligations or stock of, or auy ofoer interest in, any Person. 

7.5 Loaus. 

Make advances, loans or extensions of credit to auy Person (ofoer foan anofoer 
Loan Party), including, without liimtation, auy Parent, Subsidiary or Affiliate except vwfo respect 
to the extension of commercid trade credit in connection wifo foe sde of Inventory in foe 
ordinary course of its business. 

7.6 Capital Expenditures. 

Make or incur any C^ltd Expenditure or commitments fiir Capitd Expenditures 
(including capitalized leases) in auy cdendar year, m. m aggregate amount for the Loan Parties 
on a consolidated basis in excess of One Hundred Thousand Dollars ($100,000). 

7*7 PJvidEBds. 

Declare, pay or make any dividend or distribution on any shares of foe common 
stock or preferred stock or ofoer eqdty interest, as foe case may be, of any Loan Party (other 
than dividends or distributions paydil© in stock or ofoer eqdty iuter^ as foe case may be, or 
split-nps, or reclassifications of its stock), or apply any of its funds, property or a s s ^ to foe 
pmchase, redemption or other retirement of any common or prefeired stodc or other equity 
interest, as foe case may be, or of any options to purchase or acquire any such shares of common 
or preferred stock or ofoer eqdty interest, as foe case may be, of any Loan Party except, wifo 
respect to any Loaa Party, distributions may be made by any such Loan Party which has elected 
to be taxed in accordance wifo Subchapter S and any comparable state tax laws to its respective 
diatdioldexs iu an amount necessary for foe payment of foe federd and state income tax 
obligations on account of foe attribution of each such Loan Party's income to such shareholders 
by reason of such Loan Party being a Subchapter S corporation in eadi case detennined by 
reference to the shareholder who has foe highest combmed margind rate for income tax puiposes 
("Income Tax Distributions") provided foe Boixower shdl cause any excess distributioin to be 
returned to the Borrower. 

7^ Indebtedness-

Create, incur, assume or suffer to exist any Indebtedness (exclusive of trade deht) 
excefri: m respect ofi 
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(a) Indebtedness existing on foe Closing Date and set forfo on Schedde 7.8 (including any 
extensions, renewals or refinancings foeareof), provided that foe prindpd amount of sutfo 
Indebtedness shdl not be increased wifood foe prior written consent of foe Required 
Lenders; 

(b) Indebtedness to foe Lenders and tbe IssuK under or pursuant to this Agreement or foe 
Ofoer Loan Documents; 

(c) indebtedness incurred for C^i td Expenditures permitted uudea: Section 7.6 hdeof; 

(d) Indebtedness aspendtted under Section 7 3 hereof; 

(e) Indebtedness to Nationd City Bank under foe Existing I«tters of Credit; and 

(f) Indebtedness arising fiom Pledging Contracts entered into in foe ordinary course of 
business and not for specdative purposes and condstibg of bona fide hedging 
transactions. 

7-9 Natare of Busmefls. 

Substantially change the nature of foe busmess in whidi it is currentiy engaged, 
nor, except as specifically permitted heroby purchase or invest, directiy or indirectiy, in any 
assets or property ofoer foan in foe ordinary course of business for assets or property vsidch are 
usefd in, necessary for and are to be used in its business, as presently conducted. 

7.10 Transactions with Affiliates. 

Directiy or indireclly, (i) purchase, acquire or lease any property fiom, or sell, 
transfer or lease any property to, or ofoerwise d ^ witii, any AfSIiate or EGO, except 
transactions m foe ortifoaiy course of business, on an arm's lengfo basis on terms no less 
fovorable than teiuis which wodd have been obtainable finom a Person ofoer than an AfiSHate or 
(ii) commingle any modes wifo any ofoer Person induiEng ECO. 

7.11 Leases-

Enter as lessee into any lease arrai^eraent for red or persond property (udess 
capitalized and permitted under Section 7.6 hereof) If after ^ving effect thereto, aggregate 
annud rentd payments for all leased property wodd exceed One Hundred Thousand Dollars 
(SIOO5OOO) in any one fiscd year in foe aggregate for aU Loan Parties. 

7.12 Subsidiaries. 

(a) Fonn any Subsidiary indess, (i) (y) sudi Subsidiary expressly becomes a Borrower and 
becomes jointly and severally liable for foe obligations of foe Bonower hereunder, under 
foe Notes and under any ofoer agreement between any Borrower and foe Lenders, or (z) 
such Subsidiary becomes a Guarantor for foe Obilgations and, among ofoer things, 
executes a Guaranty in form and substance reasonably satisfectory to foe Agent, (ii) 
Agent shall have received all documents, mcluding organizationd documents and legd 
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opidons it may reasonably require in connection foerewifo and (iii) such Subsidiary 
grants first (1^) priority perfected Liens in its assets to foe Agent for foe benefit of foe 
Issuer and foe Lenders, provided, however, to foe extent such Subsidiary becomes a 
Borrower, none of such assets which become CoUaterd shall be induded in the Fonnda 
Amount in accordance wifo foe tans of tbis Agreemait until such time as foe Agent 
makes such determination in is sole discretion; or 

(b) Enter into any partnership, joint venture or similar agroeiueiil 

7-13 Fiscal Year and Accounting Changes. 

Chan^ its fiscd year firom a cdendar year or mdce any materid change (i) in 
accounting treatment and reportiiig practices except as required by GAAP or (ii) in tax reportii]^ 
treatineait except as required or permitted by law. 

7.14 Fledge of Credit 

Now or hereafter pledge foe Agenfs or any Lender's credit on any purchase or for 
any purpose whatsoever or use any portion of any Advance in or for any business ofoer than such 
Borrower's business as conducted on foe date of this Agreemmt. 

7.15 Amendment of Articles of IncorporatiPH, Bv-Lawa. Artides of OrganiasatiDB. 
Ouerating Agreemcpt, Etc. 

-Amend, modify or wdve any term or materid provision of its Articles of 
Incoiporation, By-Laws, Certificate of Formation, Op^:ating Agreement or ofoer organizBtiond 
documents udess required by law; provided foe Borrower may covert to an S Corp so long as 
such conversion does not affect the security interest of the Agent of ofoerwise adversely afect he 
CoUaterd or foe ability of foe Borrower to sdisfy it obligations bereunder. 

7.16 Compliance with ERISA 

(i) (x) Mairitdn, or permit any member of the Controlled Group to maintain, or 
(y) becxjme obligated to contribute, or permit any member of foe ControUed Group to become 
obligated to contribute, to any Plan, ofoer than foose Plans disclosed on Schedde 5.8fd). 
(li) engage, or permit any mauber of foe ControUed Group to engjage, iu any non-exempt 
prohibited transaction", as that term is defined in Section 406 of ERISA and Section 4975 of foe 
Code, (iii) incur, or permit any member of foe Controlled Qroxxp to incur, any "abcumitoed 
iiinding deficieacy", as tiiat teim is d&fined m Section 302 of ERISA or Section 412 of the Code, 
0v) terminate, or permit any member of foe ControUed Groî j to terminate, any Plan vfoere such 
eveul codd resdt in any liabitity of any Loan Party or any member of foe ControUed Group or 
the impositiou of a Ken on foe property of any Loan Party or any member of the ControUed 
Group pursuant to Section 4068 of ERISA, (v) assume, or permit any member of foe ControUed 
Group to assume, any obligation to contribute to any Mdtiemployer Plan not disclosed on 
Schedde 5.8td)- (vi) incm, or permit any membra- of foe ControUed Group to mcur, auy 
wifodrawd liability to any Mdtiemployer Plan; (vii) foil promptiy to notify foe Agent of the 
occurrence of any Terminatioo Event, (viii) feil to comply, or permit a rnsmber of foie ControUed 
Group to foil to comply, wifo foe requirements of ERISA or foe Code or other applicable laws in 
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respect of any Plan, (ix) fdl to meet, or permit any member of foe ControUed Group to fdl to 
meet, aU mmimum funfong leqdrements under ERISA or foe Code or postpone or delay or allow 
any mcnxber of foe.ControUed Group to postpone or delay any funding requirement wifo respect 
of any Plan. 

7.17 PrcpavHient of Indebtedness. 

At any time, directiy or mdirectiy, prepay any Indebtedness (other than to the 
Lenders or foe Issuer) or repurchase, redeem, retire or ofoerwise acqdre auy Indebtedness of any 
Lban Party, 

"̂ -IS Limitatbu oa Nature of ECO Business^ 

Except as herdn permitted, be subjected to or ofoerwise suffer to exist ECO's: (i) 
conducting auy operating busmess, eugage in any ofoer business activity (whefoer active or 
passive) excqit for the purchase and sde of Gas> (ii) making or holding any investment in any 
common stocks^ bonds or securities of any Person, or make any capitd contribution to any 
Person, (iii) udess ECO is foe surviving entity, consolidating or merging wifo or ofoervpise 
purchasmg any assets, prc îerties or business of anofoer Person, (iv) selling, leasing as lessor, 
seUh^-leadngback, licensing or ofoerwise disposing of any materid assets or properties excqpt 
for sdes iu foe ordinary course of busmess, (v) suSeiing or permitting auy property or assets 
now owned or hereafter acquired by it to be or become encumbered by a Lien, (vi) creating, 
assuming, incurring, suffering to exist or having outstanding at any time any Indebtedness or 
ofoer debt of any Idud or be or becoming a Guarantor of or otherwise undertaking or assume any 
Guaranty ObUgation wrfo lespect to any Indebtedness of any other Person ofoer than 
Indebtedness to foe Borrower, (vii) loaning auy money or assume any Indebtedness of any 
Person, or (viii) issuing auy debt securities; except: (A) ^ e s by ECO of Gas purohased fiom foe 
Borrower pursuant to pursuant A^regationXPooling Service Agreements and (B) Indebtedness 
of ECO to the Borrower pursuant to foe ECO Sde Agreement and performance obligations and 
Uabilities to applicable Locd Distribution Companies pursuant AggregationVPoding Service 
Agreements. 

vnL coNprnoNS PRECEPEiyr̂  

S.l Condltiflns to Initial Advances. 

The agreement of the Lenders and foe Issuer, as foe case may be, to make foe 
idtid Advances requested to be made ou foe Closing Date is sdiject to foe satisfoction, or 
wdver by foe Lenders and foe Issuer, immediately prior to or concurrentiy wifo the making of 
such Advances, of foe foUowing conditions precedent: 

(a) Notes. The Agent shaU have received foe Notes, executed and delivered by an aufoorized 
officer of the Borrower; 

(b) Filmffs. Redstrations and Recordings. Each document (includmg, wifoout lirdtatioo, any 
Udform Commercid Code finandng statement) required by this Agreement; any related 
agreement or under law or leasonably requested hy foe Ageut to be filed, registered or 
recorded in order to create, in favor of foe Agent, a perfected security interest m or Lien 
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upon the CoUaterd shall have been properly filed, registered or recorded ia each 
jurisdiction in whidi foe filing, registratiou or recordation foereof is so required or 
requested, and foe Agent shaU have recdved an acknowledgment copy, or other evidence 
satisfactory to it, of each such filing, registration or recordation and satisfactory evidence 
of foe payment of any necessary fee, tax or expense relating foereto; 

(c) Corporate Proceedings of Borrower. The Agent shaU have received a copy of tbe 
resolutions in form and substance reasonably ^tisfodory to foe Agent, of foe Board of 
Dircctots of the Borrower aufoorizing (i) foe executiQD» tfeliveiy aud p^fbrmance of this 
Agreement, foe Notes, aud any related agreements, and Qi) the granting by the Borrower 
of foe security int^ests iu and Liens i]|}on foe CoUateod in eadi case certified by foe 
Secretary of the Borrower as of the Closing Date; and, such certificate shaU state that tbe 
resolutions foereby certified have not been amended, modified,, xevdced or rescinded as 
of foe date of such certificate; 

(d) Incumbencv Certificates of Borrower. The Agpnt shall have recdved a certificate of tbe 
Secrelaiy of foe Borrower, dated foe Closing Date, as to foe incumbency and ^gnature of 
foe officers of foe Borrower executiug this Agreement, any certificate at Oihex Loau 
Documents to be delivered by it pursuant hereto^ together wifo evidence of the 

I incumbency of sudi Secretary; 

(e) Corporate Proceedings of Guarantors. The Agent shaU have received a copy of foe 
iesoluti<ias io form and substance reasonably sati^^tory to the Agent, of foe Board of 
Dircctots of ECO aufooridng (i) foe executicMi, delivery and performance of ECO 

I Security Agreement, and (ii) ihe panting by ECO of Liens iipon its assets as specified in 
I foe ECO Security A^eement, in each case certified by tiie Secretary of ECO as of foe 

Closing Date; and> such certificate shaU state that the icsolutioBS hereby certified have 
not been am^ded, mo îjfied, revdced or rescinded as of foe date of such certificate; 

(f) Inctmibgncv Certificates of Guarantors. The Agent ̂ ball have received a certificate of foe 
Secretary, Officer or Managear, as foe case may be, of foe Guarantor, dated the Closing 
Date, aa to foe incumbency and signature of foe Officers, Managers or Members, as foe 
case may be, of the Guarautor executing foe documents to which foe Guarantor is a party, 
any certificate or Other Loan Docutoeuls fo be delivered by it pursoaHt hereto, togefoer 
wifo evidence of foe mcumbency of such Secretary, Officer or Manager, as foe case may 
be. 

fe) Certificates. The Agent shaU have received a copy of foe Articles of Incorporation or 
Artides of Orgadzatiou, as the case may be, of each Loan Party, togefoer wifo all 
amendments thereto, certified by foe Secretary of State or ofoer j^jpropriate oflfidd of 
such entity's jurisdiction of incorporation or organization, as the case may be, togefoer 
wifo copies of foe By-Laws or Operating Agreement, as the case may be, of eadi Loan 
Party aud aU agreements of each Loan Partes shareholders or memlK^, as foe case may 

J be, certified as accurate and complete by foe Secretary, Officer or Manager, as foe case 
i may be, of each Loan Party; 
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(h) Good Standing. The Agent shaU have received copies of: (x) good standing certificates, 
or similar certifications, as applicable, for each Loan Party dded not more than dxty (60) 
days prior to foe Closing Date, issued by foe Secretary of State or ofoer ^ptipriate 
ofSdd of each such entity ŝ jurisdiction of incorporation or organization, as foe case may 
be, aud each jurisdictiou where foe conduct of each entity's business activities or ^ 
ovmersbip of each such entity's properties necessitates quaUficaticm and (y) certificatioa 
fi'om foe Public Utilities Commission of Ohio of Volunteer Energy Services, Inc. as a 
Competitive Retail Electric Service Provider; 

(t) Legd QpimoD. The Agent shaU have recdved foe executed legd ojuniou of Messas 
Bdley &. C-avdieri LLP, in form and substance satisfactory to foe Ageut which shall 
cover such matters mcident to the transactiocs contOTaplated by tbis Agreement, foe 
Notes, and related agreements as foe Agent may reasoooably require and each Loan Party 
hereby aufoorizes and directs such counsel to deliver such opimon to foe Agent, foe 
Lenders and foe Issuer; 

(j) No Litigation, (i) No litigatiou, investigation or proceeding before or by auy aibifeator or 
Governmental Body shall be continurng or tiueatened against any Loan Party or against 
foe officers, directors or managers of any Loan Party, (A) in connection \w& this 
Agreement or foe Ofoer Loan Documents or auy of foe traoaactions contec:5)lated hereby 
and which, in foe roasouaible opimon of foe Agent, is deemed materid or (B) which 
codd^ in the reasonable opimon of tt^: Agent, have a Materid Adverse Effect; and (u) no 
injunction^ writ, restcdning order or ofoer order of any nature mateiidly adverse to any 
Loan Party or foe conduct of its business or inconsistent wifo foe due consumination of 
foe transactions contemplated by tbis Agreement shdl have been issued by any 
Govemmentd Body; 

(k) Ffeandd Couditioa Cerrificate- The Agent shall have received an executed Finandd 
Condition Certificate in the fonn of Exhibit 8. l(k): 

(1) CoUa^l Examination: Trade References. The Agent shdl have (i) completed a 
CoUaterd field examination, foe resdts of which shdl be s^sfectory in form and 
substance to foe Lenders and foe Issuer, (ii) reviewed aU books and records in connection 

. wrfo foe CoUateral, and (iii) reviewed various trade references wifo respect to foe Loan 
Parties, in form and substance satisfactory to foe Agent; 

(tu) Fees. The Agent shdl have received dl fees payable to foe Agent, the Lenders and foe 
Issuer on or prior to foe Closing Date pursuant to Article IU hereof and foe Fee Letter; 

(u) Proiectiona. The Agent shaD have received a copy of tiie Projections which shaD be 
sadsfoctory in dl respects to foe Lenders and foe Issuer; 

(o) teff^jce. The Agent shall have received in form and substance satfsfoctory to foe 
Agent, certificates of insurance for foe Loan Parties' casudty Insurance policies, together -
wifo loss payable endorsements on foe Agenfs standard form of loss payee endorsraneut 
naming the Agent as lender loss payee wifo respect to foe CoUaterd, and certificates of 
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hisurance for foe Loan Parties' liability insurance poUcies, togefoo" wifo endorsements 
naming foe AgHit as an additiond insured; 

(p) Payment hastiuctions. The Agent shall have lecdved written mstmcfions fixjm foe 
Borrower directiag foe apphcation of proceeds of the imtid Advances made pursuant to 
this Agreement; 

(q) Collection Accounts. Tbe Agent shdl have received foe ddy executed p) Blocked 
Account Agreements, (ii) Lockbox Agreements, (iii) Deposit Account A^ceemeaits oi 
ofoer agreements estdilishlng foe CoUectiou Accounts wifo finandd institutious 
acceptable to foe Agent for foe coUection or servicing of foe Receivables and proceeds of 
foe CoUaterd and evidence satisfactory to foe Agent that foe Borrower has directed aU 
Customeis to remit payments to foe Collection Accounts; 

(r) Consents.. The Agent shaU have received any and aU Consents necessary to permit foe 
effectuation of foe liansactiotts contemplated by tiiia Agreement and the Other Xxian 
Documents; and, such Consents and warveis of such third parties as iui^t assert dakns 
wifo respect to the Collateral, as foe Agent and its counsel shaU deem necessary; 

(s) No Adverse Materid Change, (i) Since October 31, 2004, thCTeshaU not have occurred 
any event, condition or state of facts whidi codd reasonably be csqsected to have a 
Materid Adverse Effect and (li) uo representations made or informaticm sî jplied to foe 
Agent sbaU have been proven to be inaccurate or misleading in auy materid respect; 

(t) Leasehold and Similar Agreements. The Agent shdl have recdved the kndlord, 
agreements satisfactory to the Agent wifo respect to foe premises leased by foe Borrower 
as a corporate heajdquaiters as set forfo on Schedde 8.1(1): 

(u) Contract Review. The Agent shall have reviewed ail materid contracts of foe Loan 
Parties including, wifoout limitation, all leases, umon contracts, labca: ooutcacts, voidor 
supply contracts, license agreements, loan documents and distributorship agreements and 
such contracts and agreements shaU be satisfoctory in all respects to the Agent 

(v) Ofoer Loau Documents. The Agent shdl have received foe Other Loan Documents, aU in 
form and substance satisfoctoiy to foe Agcait, ddy executed by foe parties thereto; 

(w) ExJstJDg Indebtedness. The Ageut shaU have recdved (i) a payoff l^ter, in form and 
substance satisfactory to foe Ageut, pursuant to wMch auy existing Indebtedness that is to 
be pmd by initid Advances hereunder wiU be pdd in fdl, and (ii) evidence satisfectory 
to the Agent fliat dl necessary tenninatian statements, satisfactiou documents and aay 
ofoer applicable releases in connection wifo any existing Indebtedness and aU ofoer Liens 
wifo respect to the Loan Parties that are not Permitted Encunforances have been filed or 
arrangements satisfactory to foe Agent have been made for such filing; 

(x) Closuig Certificate. The Agent shdl have received a dosing certificate sigued by the 
Chief Fhaandd Officer of each Loan Party, dated as of foe date hereof, stating that 0) all 
representations and warranties set forfo m this Agreement md the Ofoer Li^n Documents 
to which such Loau Party is a party are true and correct in dl materid respects on and as 
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of such date, (ii) foe Loau Parties are on such date iu compliance wifo aU foe terms and 
fffovidons set fbrfo in tds Agreement and foe Ofow Loan Docum t̂xts, as foe case may 
be, (iii) foe Loan Parties are in compliance wifo all pertinent federal, state and locd 
regdations incliding tiiose promdgated by foe Public Utilities Commission of Ohio and 
(iv) on sitoh date no Defadt or Event of Defodt has occurred or is continuing; 

(y) Borrowing Base. The Agent shall have recdved evidence from foe Borroyver that foe 
aggregate amount of Eligible Receivables and Eligible Inventory is sufficieut in vdue 
and amount to support the Advances in foe amount requested by foe Borrower on foe 
Closii^ Date; 

(z) Undrawn AvaJlaMlitv. After gi-dng effect to foe imtid Advances hereunder aud aill 
closing costs, fees and ejcpenses, foe Boirowor shall have Undrawa Avdiability of not 
less 

(aa) Stock Redemption. The Stockholder Agreement has been ddy executed by aU parties 
foereto and all of foe condition to foe consummatiou thereof wiU have been satisfied ispon 
payment of foe purehase price set forfo tlKrein to foe Stoddiolder; and 

fbb) Ofoer. All corporate and ofoer proceedings and aU documeuts, instruments and ofoer 
legd matters in connection wifo foe transactions contemplated by this Agreement shaU be 
satisfectory iu form and substance to foe Agent aud its counsel. 

8.2 Cogdilloiis to Each Advance, 

The agreement of the Lenders and foe Issuer to make any Advance requested to 
be made on any date (including, wifoout limitation, foe imtid Advance), is subject to foe 
satisfection of foe following conditions precedent as of foe date such Advance is made. 

(a) Represeotations and Warranties, Each of the representations and warranties made by any 
Loan Party iu or pursuant to this Agreement and any related agreements to which it is a 
party, as the case may be, and eadi of foe r^eseatations and warranties craitained b any 
certificate, document or finandd or other statement funushcd at any time under or in 
connection wifo this Agreement or auy related agreement shaU be true and correct in aU 
materid respects on and as of such date as if made on and as of such date. 

(b) NoD^fodt No Event of Defodt or Defodt shaU have occurred and be coutkiuing on 
such data, or wodd exist after giving effect to foe Advances requested to be made, on 
such date; provided, howevcgr that, foe Agent, in its sole.discretion, may continue to mdce 
Advances notwithstanding foe existence of an Event of Defeult or Defadt and foat any 
Advances so made shdl not be deemed a wdver of any such Event of Defoult or Defadt 

(c) Mavirmim Adv&nces. In the case of auy Advances requested to be it^de, afi^ giving 
effect foereto, foe a^regate Advances shaU not exceed foe maximum amount of 
Advances pendtted under Section 2 J hereof 

(NCB-VESICREDn-AGR-EXEaJTIOK C0«D0C;12J 

104 



Eadi request for an Advance by foe Borrower hereunder shaU constitute a representation and 
warranty by Borrower as of foe date of such Advance that foe conditions contained in this 
subsection shdl have been satisfied. 

DC mFORMAlTON AS TO THE LOAN PARTIES. 

The Borrower shaU, on behalf of itself and the ofoer Loan Parties, untQ 
satisfaction in fdl of fee Obligations and foe temiixiatiou of this Agreemeot: 

^•1 Disclosure of Material Matters^ 

Immediately upon leamiug foereo3^ report to the Agent aU matters materiany 
affecting foe vdue, enforceability or coUectibility of any portion of the CoUaterd mchiding, 
wifoout luuitatidn, any Loau Party's reclamation or repossession oî -or the return to auy Ixjan 
Party o£ a materid amount of goods or material claims or materid disputes asserted by any 
Customer or ofoer obUgor. 

92 Sdiedufa, 

Detiver to foe Agent on or before foe fifleenfo (15fo) day of each cdendar monfo 
as and for foe cdendar monfo immediately preceding the fdl cdendar monfo ending prior to 
such delivery date: (a) accounts recdvable agings of foe Borrower (reconcUed to foe generd 
ledger and foe Borrowing Base Certificate), (b) accounts payable scheddes of the Borrower 
(reconcUed to foe gaaeid ledger), (c) Inventory reports of the Borrower (which sbaU include a 
lower of cost or roaricet cdcdation) and (d) a Borrowing Base Certificate (which shaU be 
cdcdated as of foe last day of foe prior cdendar monfo and which shaU not be binding npon foe 
Agent or restrictive of foe Agenfs rights under this Agreement). In addition, foe Borrower shdl 
ddiver to foe Agent ou or before foe first (1'̂ ) day of each Week as and for the prior Week an 
bteiim Borrowing Base Certificate (which shaU be cdculated as of foe last day of foe prior 
Wedc and which sbaU not be bindmg upon foe Agent or restrictive of foe Agenfs rights under 
this Agreement) reflecting aU activity (including sdes, coUections, credits) impacting foe 
accounts of foe Borrower for aU Business Days of foe immediately preceding Week, The 
amourit derived as bdng excluded from EUgrble Accounts used on such interim Borrowing Base 
Certificate shaU be the, amount that is caicdated and i^dated montiily pursuant to this Section 
92 and whidi is satisfactory to foe Agent. Tbe amount of Eligible Inventory to be induded on 
Such interim Borrowing Base Certificate shdl be cdculated and xipdated monthly pursuant to this 
Section 9.2 and whidi is satisfectory to foe Ageut Iu addition, foe Bprrawer wiU deliver to foe 
Agent at such mtervds as foe Agent may reasonably require: ©confirmatory assigiment 
scheddes, (ii) copies of Customer's invoices, (lii) evidence of shipment or delivery, and (iv) such 
furfoer scheddes, documents and/or information regarding foe CoUaterd as foe Agent may 
require including, wifoout limitatiori, trid bdances and test verifications. The Agent shaU have 
foe right to confiim and verify aU Receivables by any manner and through auy medium it 
considers advisable and do "vdiatever it may deem reasonably nec^sary to protect its interests 
hereunder. The items to be provided under tbis Section arc to be in foou satisfoctory to foe 
Agent and executed by foe Borrower and delivered to foe Agent firom time to time solely for foe 
Agent's convedence in maintaining records of foe CoUaterd,̂  and foe Borrower's foUore to 
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deliver any of such items to foe Agent shaU not affect, terminate, modify or ofoermse limit tfcs 
Agenfs Liaa wifo respect to foe CoUatend. 

93 Environmental Reports. 

Fumish foe Agent, concurrentiy wifo foe defiveiy of foe finandd- statements 
referred to in Sections 9.7 and 9.8, wifo a certificate signed by foe President, Chief Finandai 
Officer or Treasurer of each Loau Party stating, to foe best of Ms knowledge, that each Loau 
Party is in compHance in aU materid respects wifo all federal, state and locd laws relating to 
environmentd prrotection and control and occupationd safety and hedfo. To foe extent any Loan 
Party is not m compliance wrfo foe foregoing laws, foe certificate shaU set forfo wifo specifidty 
aU areas of non-compliance and die proposed action such Loau Party wiU implement in order to 
achieve fiiU compliance. 

9.4 Litifflatioa-

Promptiy notify foe Agent iu writing of auy litigation, sdt or admmistiative 
proceeding affecting any Loau Party, whefoer or not the claim is covered by Insurance, ard of 
any sdt or admmistrative proceedmg, vMch m my sudci case codd reasond^ly be expected to 
have a Materid Adverse Effect 

^•5 Material Occurrences, 

Promptiy notify foe Ageut in writiaig upon foe occurrence of (a) any Event of 
Defodt or Defiid^ (b)any events development or circumstance whereby any Snan îM 
statements or other rqiorts finds^ed to foe Agent foil in any materid respect to present fairiy, iu 
accordance wifo GAAP consistentiy applied, foe finaucid condition or operating resdts of the 
Loan Parties on a consoUdated basis as of foe dde of such statements; (c) any aocmndatcd 
retirement plan fimding defidency which, if suchdefici^cy continued for two (2) plan years and 
vms not corrected as provided in Section 4971 of foe Code, codd subject any Loan Party to a tax 
iinposed fay Section 4971 of the Code; (d) e^h and every defodt by any Loau Party which 
wodd reasonably be expected to resdt in foe acceleration of the maturity of any Indebtedness, 
includmg the names and addresses of foe holders of such Indebteduess wifo respect to which 
foere is a defadt existing or wifo respect to which foe maturity has been or codd be accelerated, 
and foe amount of such Indebtedness; and (e) any ofoer development in foe busmess or affairs of 
any Loan Party which codd reasonably be expected to have a Materid Adverse Effect; in each 
case, to foe extent pendtted by apphcable law, describing foe nature foereof and foe action foe 
Loau Parties propose to take wifo respect foereto. 

9̂ 6 GDvermnent Receivables. 

Notify foe Agent immediately if any of its Receivables arise out of contracts 
between auy Borrower and foe United States, any s t ^ , or any department, agency or 
instrumentality of ̂ y of foem. 
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9.7 Aianpal Fmaadal Statements. 

Fumish foe Agent within one buudred and twenty (120) days after foe end of eadi 
fiscd year of foe Loan Parties, financid statements of foe Loan Parties on a consoiidated basis 
mcludmg, but not limited to, statements of income and stockholders' eqdty and cash flow fium 
foe beginniug of foe current fiscd year to the end of such fiscd year and foe bdance sheet as at 
foe end of such fiscd year, dl prepared in accordance with GAAP applied on a basis consistent 
wifo prior practices, and in reasonable detail and reported t^icn without qualification by an 
mdep^ent certified public accouoting firm selected by foe Loan Parties and satisfectory to foe 
Agent (foe "Accountants"), In addition, the reports shdl be accompaded by a Compliance 
Certificate of foe Loau Parties signed by each Loan Party's Chief Finandd Officer which shaU 
state tiiat, baaed an an examination suffident to permit him to make an informed statement, no 
Defodt or Event of Defodt exists, or, if such is not foe casê  specifymg such Defodt or Event of 
Defadt, its nature, when it occurred, whefoer it is continurng and foe steps being taken by such 
Loan Party wifo respect to sudi event, and sudi Compliance Certificate shdl have appended 
thereto cdcdations which set forth compliance wifo foe requirements or restrictions imposed by 
Sections 6.5,7.6 and 7.11 hereof 

9-S Monthly Finandal Statemciats. 

Fumish foe A^ent within sbcty (60) days after foe end of each cdendar month, an 
unaudited bdance sheet of foe Loan Parties on a consolidated basis and unau^ted statements of 
income aud stockholders' eqdty and cash flow of the Loan Parties on a consolidated basis 
reflecting resdts of operations firom foe b^tnning of foe fiscd year to foe end of such monfo and 
fbr such montk, prepared on a basis consistent wifo prior practices and complete and correct in 
dl mdeiid respects, subject to normd and recurring year end adjustments tiiat individuaUy aud 
m foe aggregate are not materid to foe business of the Loan Parties. The reports shdl be 
accompaded by a CompHance Certificate of each Loau Party's C3uef Financid Officer, wbich 
shaU state tiiat, based oo an exammation sufifident to permit hhu to make an informed statement, 
no Defodt or Event of Defodt exists, or, if such is not foe case, specifying such Default or Event 
of Defadt, its nature, when it occurred, whefoer it is continuing and foe steps being taken by foe 
Loan Parties wifo respect to such event and, such CompHance Certificde shaU have ^rpended 
foereto cdculations which set forfo the Loan Parties' compliance wifo the reqdrements or 
restrictions imposed by Sections 6.5,7.6 and 7,11 hereof 

9.9 Other Reports^ 

Fupiish foe Agent as soon as avaMile, but iu auy event within tea (10) days after 
foe î lmg foereo:^ wifo copies of such financial statements, proxy statexUents, registration 
statements, reports and returns as each Loan Pssty is or may be required to file wifo fee IJdted 
States Securities Exchange Commission or any State Securities Commission* 

9.10 Addltiondl Information. 

Fumish the Agent wifo such additiond information as foe Agent shdl reasonably 
request in order to enable foe Agent to determme whefoer foe tenus, covenants, provisions and 
conditions of tbis Agreement and foe Notes have been couched wifo by the Loan Parties 
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including, wifoout limitation and wifoout foe necessity of any request by foe A^ent, (a) copies of 
di environmentd audits aud reviews, (b)at least thirty (30) days prior foereto, notice of auy 
Loan Party's opening of any new place of business or any Loan Party's closing of auy existing 
place of business, and (c) promptiy upon any Loan Party's leaming foereof, notice of any 
materid labor dispute to which any Loan Party may become a party^ any strikes or waUcouts 
relating to any of its plants or ofoer fodlities, and foe expiration of auy lalxu contract to which 
any Loau Party is a party or by v^ch any Loan Party is bound. 

9.11 Projected Operating Budget 

Furdsh the Agent, no later than fifteen (15) days prior to the beghiimig of eadi 
fiscd year of the Loau Parties, commencing wifo fiscd year 2005 aud each fiscd year foereafier 
during foe Term, a monfo by monfo projected operating budget and cash flow of the Loan Parties 
on a consolidated basis for sudi fiscd year (includmg an income statement for each cdendar 
monfo and a balance sheet as at the end of each cdendar monfo), such projections to be 
accompaded by a certificate signed by foe Chief Financid Officer of each Loan Party to foe 
effect foat such projections have been prepared on foe basis of sound financid planning practice 
consistent wifo past budgets aud financM statements and that such officer has no reasonable 
basis to question the rBasond>1eness of any materid assumptions on which such projections were 
prepared. 

9>12 Notice of Suits, Adverse Events. 

Furdsh the Agent wifo prompt notice of: (i) any lapse or ofoer teimination of any 
Consent issued to any Loan Party by auy Govemmentd Body or aay other Person thd is^ateriad 
to foe opeiation of any Loan Party's business, (ii) any refusal by any GoveoHneutd Body or any 
ofoer Person to renew or extend any such Consent; (iii) copies of any periodic or i^ecid reports 
filed by any Loan Party wifo auy Govemmentd Body or Person, if such reports indicate any 
materid change in foe businesŝ  operations, aSairs or condition of aay Loan Party, or if copies 
foereof are requested by foe Lender and/or foe Issuer, and (iv) copies of any materid notices and 
ofoer comroumcations firom any Oovernmentd Body which specificdfy rdate to any Loan Party. 

9.13 ERISA Notices and Requests. 

Fumish foe Agent wifo immediate writtai notice in foe event that (i) any I<oan 
Party or any member of foe ControUed Group knows or has reason to know that a Termination 
Event has occurred, togefoer wifo a written statement describing such Terminaticm Event and foe 
action. If any, which such Loan Party or any member of foe ControUed Qrovp has taken, is 
taking, or proposes to take vsnfo respect foereto and, when known, any action token or threatened 
by the hitemd Rjervenue Service, Department of Labor or PBGC wifo respect foereto, (li) any 
Loan Party or any member of the ControUed Group knows or has reason to know that a 
prohibited transaction (as defined in Sections 406 of ERISA and 4975 of foe Code) has occurred 
togefoex wifo a written statem^it describing such transaction and the action which such Loan 
Party or any member of foe ControUed Group has taken, is taldng or proposes to take wrfo 
respect thereto, p ) a funding wdver request has been filed wifo respect to any Plan togefoer 
wifo aU communications recdved by any Loan Party or any member of foe ControUed Group 
wrfo respect to such request, (iv)any increase in foe bendits of any existing Plan or foe 
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establishment of any new Plan or the commencement of conlributions to any Plan to which any 
Ijyan Party or any member of foe ControUed Group was not previously contributing sbaU occur, 
<v) any Loan Party or any member of foe ControUed Group shaU recdve fiijm foe PBGC a notice 
of intention to terminate a Plan or to have a trustee appointed to administeir a Plan, togefoer wifo 
copies of each such notice, (vi) any Loan Party or any menfoer of foe ControUed Gro\xp ^laU 
receive any fovorable or unfavorable dctennination letter fix)m foe Interud Revenue Service 
r^arding foe qualification of a Plan under Section 401(a) of foe Code, togefoer wifo copi^ of 
each such letter; (vii) any Loan Party or any member of foe ControUed Gxoxxp shall recdve a 
notice regarding the imposition of withdrawal liability, togefoer wifo copies of each' such notice; 
(viii) any Loan Party or any member of foe ControUed Group shall foil to make a required 
installmeut or any ofoer reqdied payment under Section 412 of foe Code ou or before foe due 
date for such instaUmait or payment; (ix) any Loan Party or any member of foe Controled 
Group knows foat (a) a Mdtiemployer Plan has been terminated, (b) the admimsliatoi or plan 
sponsor of a Mdtiemployer Plan intends to terminate a Mdtieurployer Plaii, or (c) foe PBGC has 
instituted or wiU institate proceedings under Section 4042 of ERISA to terminate a 
Mdtiemployer Plan. 

î 'J** Personal Financid Statements. 

The Borrower shaU cause Richard A Cumutte to provide to foe Agent an i^idated 
persond finaucid statement within thirty (30)days after foe end of each cdeEidar year. 

9.15 Additiond Documegts, 

Execute and deUver to foe Agent, upon request, such documents and agreements 
as foe Ageut may, firom time to time, reasonably reqpiest to cany out foe puiposes, terms or 
conditions of this Agreement 

X EVENTS OF DEFAULT^ 

The occurrence of auy one or more of foe following events shall constitute au 
"Event of Defadt" hereunder: 

H>-1 Payment of Obfigatioas, 

Fdlure by any Borrower to pay any principal or interest on foe Obtigations when 
due, whefoer at maturity or by teasoa of acceleration pursuant to foe tenns of this Agreement, or 
by required prepayment or foUure to pay any ofoer Habilities or make any ofoer payment, fee or 
charge provided for herein when, due or in any Ofoer Documeait; 

^^2 Misrepresentatioiis. 

Any representation or warranty made or deemed made by any Loan Party in this 
Agreement or any related agreement or m any certificate, document or financid or ofoer 
stdiement furnished at any time iu connection herewifo or foerewith, as tbe case may be, sJiaU 
prove to have been misleading ia any materid respect ou foe date when made or deemed to have 
been made; 
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10-3 Failure to Fumish Information. 

Failure by any Loan Party to (i) fliidsh finandd information required to be 
provided hereunder wh^ due, (ii) fiixnish finandd information requested by foe Agpnt whhin 
ten (10) days after such information is requested, or (iii) permit the inspection of its books or 
records; 

10.4 Liens Against Assets. 

Issuance of a notice of Lien, levy, assessment, injunction or attachment against a 
materid portion of any Loan Party's property v^^ch is not stayed or lifted within thirty (30) d ^ ; 

10.5 Breach of Covenants, 

(i) Except as ofocrwi^ provided for in Sections 10.1 and lOJ, failure or neglect 
of auy Loan Party to perform, keep or observe any term, provision, condition, covenant herein 
contained (ofoer foaa foose ia Sections 4.6, 4.7, 4.9 or 6.3 hereof), or contamed iu any ofoer 
agreement or aiiangement, now or hereafier entered into between any Loan Party and foe Agent, 
any Leuder or the Issuer; or (oi) Mure or neglect of any Loan Party to peifoim, keep or observe 
any term, providon, condition, covenant herein contaiued in Sections 4,6, 4.7, 4.9 or 63 hereof 
and such failure shall continue for thirty (30) days fiom foe occurrence of such feilure or neglect; 

10.6 Judfi^ent 

Any judgment or judgments are rendered or judgment liens filed agdnst any Loan 
Party for au aggregate amount iu excess of One Hundred Thousand Dollars ($100,000) vMch 
within thirty (30) days of such rendering or filit^ is not eifoer appeded, satisfied, stayed or 
discharged of recprd; 

1̂ *7 Insolvency and Related Prpceedtogs of the Loan Parties. 

Any Loan Party shaU (i) apply for, consent to or suffer foe appointment o:̂  or foe 
taking of possession by, a lecdver, custodau, trustee, liqmdator or similar fidudaiy of itself or 
of all or a substantid part of its property, (ii) make a geaexd assignment for the benefit of 
creditors, (iii) commence a voluntary case under any state or federd bankni^y laws (as now or 
hereaficr in efiect), (iv) be adjudicated a bankrupt or insolvent, (v) file a petition seeking to take 
advantage of any ofoer law providing for foe relief of debtors, (vi) acqdesce to^ or fail to have 
dismissed^ within tdrty (30) days, any petition filed against it in any involuntary case under such 
badoruptey law ,̂ or (vii) take any action for the purpose of effecting any of foe foregoing; 

10.8 Insolvepcy; CessatioB of Operations. 

Any Loan Party shaU admit in writing its inability, or be generdly unable, to pay 
its debts as foey become due or cease operations of its present business; 

fjNCB-VSS CREKT AGR- EXgCimOK C0Pr,DCX:;12! 

110 



10.9 Bankruptcy-

Any Affiliate or Subsidiary of any Loan Party shaU (i) apply for, consent to or 
suffer foe appomtment of, or foe tddug of possession by, a receiver, custodian, Irustee, Hqdddor 
or similar fiduciary of itself or of dl or a substantid part of its property, (ii) mdce a get^id 
assignmeat for tiie benefit of creditors, (iii) admit iu writing its iaability> or be generally undile 
to pay its debts as foey become diie or cease operations of its present business, (iv) commence a 
voluntary ease under any state or federd badouptcy laws (as now or h^eafter in effect), (v) be 
adjudicated a bankrupt or insolvent, (vi) file a petition seddng to take advantage of any ofoer law 
providing for foe reHef of debtors, (vii) acqdesce to, or fail to have dismissed, within foirty (30) 
days, any petition filed against it in any involuntary case under such badcrtqstey laws, or 
(viii) take any action for foe purpose of effecting auy of foe foregoing; 

10.10 Material Advcmi Effect 

Auy change in any Loan Party's condition or aSairs (finandd or otherwise) 
which in foe Agenfs leasonable opidon has a Materid Adverse Effect; 

ift'il Lass of Priority Lieu-

Any Lien created hereunder or provided for hereby or under any related 
agreement for any reason ceases to be or is not a vdid aid perfected lien having a first priority 
interest; 

10.12 Breach of Material Agreements. 

A defadt of foe obligations of any Loan Party under any ofoer materid agreement 
(except as ofoerwise provided in Section 10,l3)to which it is a party shdl occur winch materidly 
adversely affects its condition, af&irs or prospects (financid or ofoerwise) which defodt is not 
cured within any explicable cure period; 

10.13 Crass Default; Cross Accderation. 

Any I-oan Party ^a31 (a) defodt in any payment of prindpd of or interest on any 
Indebtedness beyond any period of grace wifo respect to such payment if foe aggregate amount 
of such defodtiii Inddjtedness exceeds Ten. thousand Dollars ($10,000) or (b) defadt in foe 
observance of auy bfoer covenant, term or condition contained in any agreement or iostniment 
pursuant to whidi such Indebtedness is created, secured or evidenced, if foe efifcd of such 
defodt is to cause foe acceleration of any such Indebtedness (whefoer or not sudi right shdl have 
been wdved) if foe aggregate amount of aU Indebtedness so defadted exceeds Tea Thousand 
Dollars ($10,000); 

10.14 Termination of Guaraatf. 

Termination or breach of any Guaranty or similar atgrcement executed and 
delivered to foe Agent in connection vwfo foe Obligations of any Loan Party, or if any Guarantor 
attempts to terminate, chaUenges foe validity of, or its liabUity under, any such Guaranty or 
similar a^eement; 
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10.15 Change of Control 

Any Change of Control shdl occur; 

10.16 luvaKdjtv of Credit Agreement 

Any materid providou of this Agreement shaU, for any reason, cease to be valid 
ard bindmg on auy Loan Party, or any Loau Party shdl so clahn m writing to foe Ageut; 

10P17 Losis of Matariallutellectual Property. 

(i) any Govenuneutd Body sfliaU (A) revoke, teiminate, suspend or adversely 
modity auy Ucense, j^imit, patent, trademark or tradename of any Loan Party, or (B) commence 
proceedings to suspend, revoke, terminate or adversdy modify any sucb Hcense, permit, 
trademark, tradename or patent and such proceedings shaU not be dismissed or discharged within 
sbcty (60) days, or (C) schedde or conduct a hearing on foe renewal of any Hceoise, permit, 
trademark, tradename or patent ueces^iy for foe contmuation of any Loan Party's business and 
the stafif of such Govemmentd Body issues a report oscommending foe termination, revocation, 
suspension or materid, adverse modification of such license, permit, trademaik, tradename or 
patent; (ii) auy agreement which is necessary or materid to foe opeiation of any Loan Party's 
busuaess sball be revoked or terminaled and not replaced by a substitute acceptable to the Agent 
within foirty (30) days after foe date of sucb revocatioa or temaination, ard such revocation or 
termiuatiou and non-replacement wodd reasonably be expected to have a Material Adverse 
Effect; 

10.18 Destruction of Collateral 

Auy portion of foe CoUaterd shaU be sdzed or taken by a Govemmentd Body, or 
any Loan Party or the titie and rights of any Loan Party shaU have become foe subject matter of 
litigation which might, iu foe reasonable opidon of the Agerd, upon find deteimmation, resdt m 
matcdd impaumeait or loss of foe security provided by this Agreement or foe Ofoer Loan 
Documents; 

1D,19 Businesg Drterruption. 

The operations of any Loan Part/s are iateimpted at any time for more than 
seven (7) consecutive days, which interruption wodd reasonably be expected to have a Materid 
Adverse Effect excluding; or 

10^0 ERESAEvents. 

•An event or condition specified in Sections 7.16 or 9.13 hsr̂ Df shaU occur or exist 
wifo respect to any Plan and, as a resdt of such event or condition, togefoer wifo aU other such 
events or conditions, any Loan Party or any member of foe ControUed Groiip shall incur, oa: m 
foe opimon of foe Ageut be reasonably likely to iiicur, a Hability to a Plan or foe PBGC (or bofo) 
which, in foe reasonable judgment of fee Agent, wodd have a Materid Adverse Effects 
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1̂ -21 Termination of Ohio Competitive JRetail Natural Gas Supplier Certificate. 

The Ohio Competitive Ketdl Naturd Gas Supplier Certificata granted by The 
Public Utilities Commission of Ohio to Volunteer Energy Services, Inc. is termiuated. 

XL LENDERS' RIGHTS ANP REMEDIES AFTER DEgAULT, 

11-^ Rights and Remedies. 

Upon foe occurrence of (i) an Event of Defadt pursuant to Section 10.7, aU 
Obtigations shaU be unmediately due and payable and this Agreement and foe obligation of foe 
Î enders and foe ̂ suer to make Advances s l ^ be deemed terminated; and, (ii) any of foe ofoer 
Events of Defadt and at auy time thereafler (such defadt not having previously been cured), at 
foe optioa of Required Lenders, aU Obligations wball be imme^ately due and payable and foe 
Lenders and foe Issuer shaU have foe right to tenuuiate fois Agreement axd to terminate the 
obUgation of foe Lenders and foe Issuer to make Advances and (iii) a filing of a petition against 
any Loan Party in any involuntary case under any state or federd bankruptey laws, foe obUgation 
of the Leaders and foe Issuer to make Advances hereunder shaU be termhiated ofoer than as may 
be required by an appropriate ordftr of foe bankruptcy court having jurisdiction ovei any Loaa 
Party. Upon foe occurrence of any Event of Defadt, foe Agent shaU have foe right to exercise 
any aud dl ofoer rights and remedies provided for berdo, under the Udform Commercid Code 
aud at law or eqdty generally, includiQg, wifoout limitation, foe right to foreclose the security 
interests granted herein and to realize upon any CoUaterd by any available judicid procedure 
and/or to take, to foe extent pennitted by ^iplicable law, possession of and seU any or aU of foe 
CoUatacd wifo or wifoout judicid process. The Agent may entea: any of any Loan Partys 
premises or bfoer premises wfoout legd process and wifoout mcurring liability to any Loan 
Party foerefor, and foe Agent may foereupon, or d any time foereafter, in its discretion without 
notice or demand, take foe CoUaterd md rertK>ve foe same to such place as the Agent may deem 
advisable and the Agent may require foe Loan Parties to make the CoUaterd avaUable to foe 
Agent at a convedent place. Wifo or wifoout having foe CoUaterd at foe time or place of sde, 
foe A^ent may seU the CoUaterd, or any part foereof, at pubUc or private sde, at any time or 
place, in one or more sdes, at such price or prices, and upon such terms, eifoer for cash, credit or 
fiittire deUvery, as foe Agent may elect Except as to that part of foe CoUaterd which is 
perishable or threatens to decHne speedOy m vdue or is of a type customarily sold on a 
reco^zsd maxket, the Agent shdl give foe Loan Parties reasonable notification of such sde or 
sdes, it bemg agrwsd that in aU events written notice mailed to foe Loan Parties at least five (5) 
days prior to such ssHe or sdes is reasonable notification. At any pubUc sde foe Agent, any 
Lender or the Issuer mny bid for and become foe purchaser, and foe Agent, any Lender, the 
Issuer or any ofoer purchaser at any sudi sde foereafier shaB hold the CoUaterd sold absolutely 
fiee fium any claim or right of whatsoever kind, including any eqdty of redemption and such 
right aod eqdty are hereby expressly wdved and released by each Loan Party. In comiection 
wifo foe exercise of foe foregoing remedies, foe Agent is granted penmission to use aU of each 
Lioan Party's trademarks, trade styles, trade names, patents, patent q>pUcations, licenses, 
fianchises and ofoer proprietary rights which are used in connectioh wifo (a) hiventory for flie 
purpose of disposing of such luveutray and (b) Eqmpment for foe pmpose of completing foe 
manufacture of unfinished goods. The proceeds realized from foe sde of any CoUaterd shall be 
applied as follows: first, to foe reasonable costs, expenses and attorneys' foes and expenses 
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incuited by foe Agent for coUectiou aod for acqdsition, completion, protection, removal, 
storage, sde and delivery of foe CoUaterd; second, to interest due unpon any of foe Obligations 
and any fees payable under this Agreement; and, third, to foe principd of foe ObUgations. If any 
deficiency shdl arise, foe Loan Parties shaU remain liable to foe Ageat, the Lenders and foe 
Issuer foerefor. 

11-^ Agent's DiscretJDP. 

The Agent shdJ have foe right in its sole discretion to deteixniae which ri^its, 
Liens, security interests or remedies foe Agent may at any time pursue, rclioqdsh, subordinate, 
or modify or to take any ofoac action wifo respect thereto and such detenduatiou wiU not hi any 
way modify or afect auy of foe Agent's, foe Lenders' or tiie Issuer's ri^ts hereunder, 

I I J Setof£ 

In addition to any ofoer rights which foe Agent, any Lender or foe Issuer may 
have under applicable law, upon foe occurrence of an Event of Itefedt hereunder, the Ageait, 
such Lender and foe Issuer, including auy branch* Subsidiary or AfiSUate of foe Agent, such 
Lender or foe Issuex, shdl have a right to î iply any I^aa Party's property held by foe Agent, 
such Lender, foe Issuer, such branch, Subddiary or Affiliate to reduce foe Obligations. 

1L4 Rights and Remedies not Exdosive. 

The enumeration of foe foregoing rights and remedies is not intended to be 
exhaustive and foe exercise of any right or remedy shdl not preclu^ foe exerdsc of any ofoer 
right or remedies provided for herein or ofoerwise provided by law, aU of which shaU be 
cumdative and not dteraative. 

I1J5 Allocation of Pavroents After Event of Default 

Notwithstanding any ofoer provisions of this Agreement to the contiary, afer the 
occmrence and during foe continuance of an Event of Defedt, all amounts collected or recdved 
by foe Agent on account of foe ObUgations or any ofoer amounts outstanding under any of foe 
Ofoer Loan Documents or m respect of foe CoUaterd shaU be pdd over or delivered as foUows; 

FIRST, to foe payment of aU reasonable out-of-|K>ck«t costs and expenses 
(includmg wifoout limitation, reasonable attorneys' fees) of the Agent m connection wkh 
enfordt^ foe rights of foe Lenders and the Issuer under this Agreemotf and foe Ofoer Loan 
Documents and any protective advances made by foe Ageut with respect to fos CoUaterd under 
or pursuant to foe terms of titis Agreement; 

SECOND, to payment of aay fees owed to foe Agent; 

THIRD, to the paymfeat of dl reasonable out-of-pocket costs and expenses 
(iududjug wifoout limitation, reasonable attorneys' fees) of each of foe Lenders and foe Issuer in 
connection wifo enforcing its rights undfar this Agreement and foe Other Loan Documents or 
ofoerwdse wife respect to foe ObKgations owir^ to such Lender or the Issuer; 
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FOURTH, to foe payment of dl of foe Obligations conasting of accrued fees and 
interest arising under or pursuant to this Agreement or foe Ofoer Loan Documents; 

FIFTH, to foe payment of foe outstanding principd amount of foe Obligations 
constituting Advances (mcluding foe payment or cash collaterdization of the outstanding amount 
of Letters of Credit); 

SIXTH, to all ofoer ObUgations and ofoer obligations which shaU have become 
due and payable under foe Oth^ Loan Documents or ofoerwise and not repdd pursuant to 
dauses "FIRST'' through "FIFTir above; 

SEVENTH, to foe payment of foe surplus, if any, to whoever may be lawfdly 
entitied to recdve such surplus. 

fo carrying out the foregoing, (i) amounts recdved shall be ^plied in the numbed order 
provided until exhausted prior to apphcation to'foe next succeeding categorj^ (ii) each of foe 
Lenders and foe Issuer shdl receive (so long as it is not a Defadting Lender) an amount equd to 
its pro rata share (based on the proportion that foen outstanding Advances held by such Lander or 
the Issuer bears to the aggregate foeu outstanding Advances) of amounts available to be apptied 
pursuant to dauses "IHIRD", "FOURTH", "FIFTH" and "SDOH" above; and (iii) to foe extent 
thai arQT amounts available for distribution pursuaut to clause "FIFTH" above are attributable to 
foe issued but undrawn amount of outstanding Letters of Credit, such amounts shdl be hdd by 
foe Agent in a cadi coUaterd account and applied (A) first, to reimburse foe Issuer kom time to 
time for any drawings under such Letters of Credit and (B) foen, foUowing the expiration of aU 
Letters of Credit, to aU otiner obtigations of foe types described m clauses "FIFTH" and "SDCTH" 
above in foe maimer provided In this Section IL5. 

Xn. WAIVERS ANP JUDICIAL PROCEEDINGS. 

12.1 Waiver OfNotice. 

Each Loau Party hereby wdves notice of noa-payment of any of foe Receivables, 
demand, presentment, protest and notice thereof wnlfo respect to any and aU instruments, notice of 
acceptance hereof̂  notice of loans or advances made, credit extended, CoUaterd recdved or 
deUvered, or any ofoer action taken in reliance hereon, aud aU ofoer demands aud notices of any 
description, except such as are eKprcssly provided for hereia 

122 Delay. 

No delay or omission on foe Agent's, auy Lender̂ s or die Issuer*s part in 
Cixerdsing any right Jremedy or option shall operate as a wdver of such or any otiier right; 
remedy or option or of any defodt 

12-3 Jury Waiver. 

EACH PARTY TO THIS AGREEMENT BHlEBy EXPRESSLY WAIVES 
ANY RIGHT TO TRML BY JURY OF ANY CLAIM, DEMAND, ACTION OR CAUSE OF 
ACTION (A) ARISING UNDER TIOS AGREEMENT OR ANY OTHER INSTRUMENT, 
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DOCUMENT OR AGREEMENT EXECUTED OR DELH^ERED IN CONNECTION 
HEREWITH, OR (B) IN ANY WAY CONNECTED WITH OR RELATED OR fNODeiTAL 
TO THE DEALINGS OF THE PARTIES HERETO OR ANY OF THEM WTIH RESPECT TO 
THIS AGREEMENT OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT 
EXECUTED OR DELIVERED IN CONNECTION HEREWITH, OR THE TRANSACnONS 
RELATED HERETO OR THERETO m EACH CASE WHETHER NOW EXISTING OR 
HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT OR TORT OR 
OTHERWISE AND EACH PARTY HEREBY CONSISTS THAT ANY SUCH CLAM, 
DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL 
WrraOUT A JURY, AND THAT ANY PARTY TO BUS AGREEMENT MAY FILE AN[ 
ORIGINAL COUNTERPART OR A COPY OF THIS SECTION WITH ANY COURT AS 
WRITTEN EVIDENCE OF THE CONSENTS OF THE PARTEBS HERETO TO THE 
WAIVER OF THEIR RIGHT TO TRIAL BY JURY. 

XEff- EFEECTIVE DATE ANP TERMEVAITOR 

13.1 Term. 

This Agreement, which ^idl inure to foe benefit of and sfaaU be binding i^on foe 
respective successors and permitted assigns of each Loan Party, the Agent ^ch Lender, and the 
Issuer, shdl become effective on foe date hereof and shaU continue in fidi force and effect until 
Jdy 20, 2006 (foe "Term") udess sooner terminated as herein provided. The Loan Parties may 
terminate this Agreemmt at any time upon ninety (90) days' priotr written notice upon payment in 
fdloffoeObHgatioos. 

1^2 Tcntiinfltittii. 

The termination of this Agreement shall not afiect any Loau Party's, the Ag&it% 
any Lender's or foe Issuer's rights, or any of foe Obligations having theu inception prior to foe 
effective date of such terminatiorL, and foe provisions hereof shall contiuue to be fdly operative 
until aH transactions entered info, rights or interests creded or Obligations have been fully 
disposed of, concluded or liqmdated. Ihe security interests. Liens and rights granted to foe 
Agent, foe Lenders and foe Issuer hereunder and die Snancing statements tiled hereunder shdl 
continue in foil force and effed, notwifostauding foe teamioaticn of this Agreement or foe fact 
that foe Loan Account may from time to time be temporarily in a zero or credit position, until al! 
of foe Obligations of each Loan Party have been paid or performed in iiill after foe temiination of 
this Agreement or each Loan Party has fiirmshed foe Agent, the Lenders and foe Issuer wifo an 
indcumificatiou satisfactory to the Agent, foe Lenders and foe Issuer wifo r^iect foereto. 
Accordingly, each Loan Party wdves any rights which it may have under the Uniform 
Commerdd Code to demand foe Wog of teimiuatiou statements wifo respect to foe C/OUaterd, 
and foe Agent shdl not be required to send such teirdDatiou statements to each Loan Party, or to 
file foem wifo any fiUng ofBccj udess and until this Agreement shall have been termiiiated in 
accordance wifo its terms and all Obtigations pdd in full in immediately available ifiinds. All 
representations, warranties, covenantŝ  waivers and agreements contained herein sbalj survive 
temiination hereof until all Obligations are pdd or performed in fdl. Wifoout limitEition, all 
iudenmificatiou obli^ons contained herein shaD survive foe termination hereof and payment iu 
fdl of foe Obligations. 
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XIV. REGARDING AGENT. 

14.1 Appointment 

Each Lender aud foe Issuer hereby designates NCBC to act as foe Agent fbr such 
Lender and foe Issuer xmder this Agreement and foe Ofoer Loan Documents. Each Lender and 
foe Issuer hereby irrevocably aufoorizes foe Ageut to take such action on its behalf under the 
provisions of this Agreement and foe Ofoer Loan Documents and to exercise such powers and to 
perform such duties hereunder and foereunder as are specifically ddegated to or reqdred of foe 
Agent by foe terms hereof and foereof and such ofoer powers as are reasonably inddentd foereto 
and foe Agent shall hold all Collateral, payments of prindpd and interest, fees, charges and 
collections (wifoout giving effect to any collection days) recdved pursuant to tins Agreeuient, 
•for the ratable benefit of foe Lenders and foe Issuer. The Agent niay perform any of its duties 
h^euuder by OT forough its agents or employees. As to auy matters not esqiressly provided for 
by tbis Agreement (inchiding wifoout limitation, collection of foe Notes) foe Agent shall not be 
required to exercise any discretion or take any action, but shall be reqdied to act or to rej&ain 
fix)m actii^ (and shall be tidly protected iu so acting or refraining j&om actrog) upon foe 
instructions of foe Required Lenders, and such instructions shall be binding; provided, however. 
that foe Agent shall not be required to take auy action whidi exposes the Agent to liability or 
which is contrary to this Agreement or foe Ofoer Loan Documents or aj^licable law udess tbe 
Agent is foutnished wifo an indemdfication reasonably satisfactoiy to foe Agent wifo respect 
thereto. 

14-2 Nature of Duti^-

The Agent shdl have no duties or responsibilities except foose expressty set fbrfo 
iu tbis Agreement and foe Ofoer Loan Documents, Ndfoer foe Agent nor auy of its officerŝ  
dua:to]^ employees or agents shdl be 0) liable for any action taken or omitted by them as such 
hereunder or in connection herewith, udess caused by foeu gross negligence or willfd 
misconduct, or (ii) responsible iu auy manner for any recitals, statements, representations or 
warranties made by any Loan Party or any ofticer foereof coutained in this Agreement, or in any 
of foe Ofoer Loan Documents or in any certificate, report, statement or other document referred 
to or provided for in, or recdved by the Agent under or ia connectiou with, tbis Agreement or 
any of foe Ofoer Loan Documents, as foe case may be, or for foe vdue, vaMdity, effectiveness, 
genuineness, due execution, enforceability or sufSciency of this Agreement, or aay of ihe Ofoer 
Loan Documents or fox any failure of any Loan Party to perfoim its obMgations hereunder. The 
Agent shall not be under any obligation to any Lender or foe Issuer to ascertain or to inquire as to 
foe observance or performance of any of foe agreements coataiued in, or conditions ot this 
Agreement or auy of foe Ofoer Loan Documents, or to inspect foe properties, books or records of 
any I^an Party. The duties of the Agent as respects foe Advances to foe Borrower shall be 
mechamcd and admimstrative in nature; foe Agent shall not have by reason of this Agreement a 
fiduciary relationship in respect of aay Lender or foe Issueâ  and nothing iu this Agreement 
expressed or implied, is intended to or shall be so construed as to Impose upon foe Agent any 
obligations in respect of this Agreement except as expressly set forfo herein. 
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14.3 Lade of Reliance on Agent and Resignatioia. 

Indcpendentiy and wifoout reliance upon foe Aged, any ofoer Lender or tbe 
Issuer, each Lender and foe Issuer has made and shall contiQue to mdce Q) its own independent 
investigation of the finaucid condition and a^ i rs of eadi Loan Party in connection wifo the 
making and foe continuance of foe Advances hereunder aud foe taking or not taldng of auy action 
in connection herewifo, and (n) its own apprdsd of foe credftworfeicess of each Loan Party. 
The Agent shall have no duty or responsibih'tyj eifoer initiaUy or on a contimimg basis, to 
provide any Lendea or foe Issuer wifo any cre(^ or othtt infonnation wifo resped thereto, 
whefoer coming into its possession before makmg of the Advances or at any time or times 
foereafter except as shdl be provided by auy Loan Party piusu^mt to foe terms hereof The Agent 
shdl not be responsible to auy Lender or foe Issuer for say rechals, statements, information, 
rotpresentations or warranties h^eia or in any agreement document certificate or a statement 
delivered in connection wifo or for foe execution, effectiveness, genuineness, valiffityj 
enforo«ibiIity, collectibility or sufticiency of this Agreement or any Ofoer Document or of foe 
finandd condition of any Loan Partys or be required to make any inqiuiy concermng dther tbe 
performance or observance of auy of foe terms, providons or conditions of fois Agreement foe 
Note, foe Ofoer Loan Documents or foe finandal condition of any Loan Party, or foe existence of 
auy Event of Defadt or any Defodt 

The Agent may resign on sixty (60) days' written notice to e^fo of the Lenders, 
foe Issuer and foe Borrower and, upon such resignation, foe Required Lenders will prcanptiy 
designate a successor foe Agent reasond>ly satisfoctory to the Loan Parties-

Any such successor of foe Agent shall succeed to the ri^ts, powers and duties of 
foe Agent and foe term "Agent" shall mean such successor agent effective upon its afppolnttnenis 
aud foe former foe Agenfs rights,, powers and duties as the Agient shdl be t^ininated, wifoout 
any ofoer or finfoer act or deed on the part of such former foe Agent. After the Agait*s 
rc^gnation as foe Agent the provisions of this Article XEV shall inure to its benefit as to any 
actions tdcen or omitted to be taken by it while it was foe Agent imdor this Agreement 

14.4 CCTtagj Rights of Agent. 

If foe Agent shall request instructions fiom the I^enders and foe Issuer wifo 
respect to any act or action (iududing feilure to act) in connection wifo tius Agreement or any 
Othear DocumeiDt foe Agent shali be entitied to refidu fiom such act or takitig such action udess 
and imtil foe Agent shdl have received instructions fiom the Required Leudas; and the Agent 
shall not incur liability to any Person by reason of so refidning. Wifoout limiting foe foregoing, 
the Lenders and foe Issuer shall not have any right of action whatsoever against the Agent as a 
resdt of its acting or refidning fixmi acting hereunder in accordance wifo the instructions of foe 
Required Lenders. 

145 Reliaiice-

The Agent shdl be entitied to rely, and shall be fdly protected in relying, i ^ n 
any note, writing, resolution, notice, statement cesrtificate, teleot, teletype or telecopier message, 
cablegrani, ord^ or ofoer document or telephone message bdieved by it to be genuine and 
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correct and to have been signed, sent or made by foe proper person or entity, and, wifo respect to 
aU legd meters pertaidng to this ^leement and the Ofoer Loaa Documeaits and its duties 
hereunder, upon advice of counsel selected by it The Agent may employ agents and attomeys-
in-foct and shall not be lidile for foe defodt or misconduct of any such agents or aftomeys-in-
foct selected by foe Agent whh reasonable care. 

14.6 Notice of B^ault 

The Ageoit ̂ xaH not he deemed to have knowledge or ntrtice of tiie occurrence of 
any Defodt or Event of Defodt hereuudex or under foe Ofoer Loan Documents, udess foe Agent 
has received notice fimm a Lender, tbe Issuer or a Loau Party referring to fois Agreement or foe 
Ofoer Loan Documents, descdbing such Defadt or Event of Defadt and stating tiiat such notice 
is a "notice of defadt". In foe event that foe Agent recdves such a uoticp, die Ageait shall give 
notice foereof to foe Lenders and the Issuer. The Agent sball take sudi action vwfo respect to 
sucb Defadt or Event of Defodt as shall be reasonably directed by die Reqdred Lenders; 
providbd, foat udess and until foe Agent shdl have received such directions, foe Aged may G>ut 
shall not be obligated to) take such action, or lefidn fit>m tddng such action, wfo respect to 
such Defedt or Event of Defadt as it shall deem advisable in foe best interests of foe Lenders 
and foe Issuer. 

14.7 IndemiiificatioiL 

To foe extent foe Agent is not reknbursed and indemnified by foe Loan PartieSj 
each Lender will idmburse and indemmfy foe Agent and foe Issuer m proportion to its 
respective portion of foe Advances (or, if uo Advances ate outstaidmg, according to its 
Commitment Percentage), fiom and a^inst any and all liabiHties, obligations, losses, damages, 
penalties, actions, judgments, suits, costs, exper̂ ses or disbursements of any kkd or nature 
whatsoever which may be imposed on, incurred by or asserted against the Ageut or foe Issuer in 
performing its duties hereunder, or in any way relating to or arising out of fois Agreement or any 
Other Document provided foat tiie Lenders shall not be liable for any portion of such liabilities, 
obligations, losses, damages, pendties, actions, judgmeutSj sdts, costs, expenses or 
disbursements resdlHig fixim the Agenfs gross negligence or willfiii misconduct 

I'̂ -S Agept in its Individual Capadtv, 

Wifo respect to foe obligation of foe Agent to lend under this Agreement fo^ 
Advances made by it shall have foe same rights and powers hereunder aa aay other Lender and 
as if it were not performing foe duties as foe Aged specified herein; and foe term "Lender" dr 
auy similar tenn shall, udess foe context dearly ofoerwise indicates, include foe Aj^ot in its 
iudividud capacity as a Lender, The Agent may engage in business wifo any Loan Party as if it 
were not performing foe duties spedfied herein, and may accept fees and ofoer condderation 
fiom auy Loan Party for services in connection wifo this Agreement or ofoerwise without having 
to account for foe same to foe Lenders, 
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1̂ *̂  Deiivery of Documents. 

To tiie extent foe Agent receives finandd statements required under Sections 9.7, 
9.9, 9.10 and 9.12 and a Borrowing Base Certificate pursuant to foe terms of tiiis Agreement foe 
Ageut will promptiy funush such documents and mfoxmation to foe Lenders and foe Issuer. 

14M Borrower's Undertaidbng to Agent. 

Without prejudice to fodr respective obligations to foe Lenders and/or foe Issuer 
under foe ofoer provisfons of this Agreement foe Bonower hereby undertakes wifo the Agent to 
pay to foe Agent fiom time to time cm demand dl amounts from time to time diic and payable by 
it for foe accomit of foe Agent the Lenders or foe Issuer or any of them pursuant to this 
Agreement to foe extmt not already pdd. Auy payment made pursuant to any such demand shdl 
pro tanto satisfy foe Boirower's obligations to make paymeaots for foe account of foe Î enders and 
the Issuer or foe relevant one or more of foem pursuant to fois Agreement 

14.11 No ReKance on Asent^s Customer Identificatioa Pro-am, 

Each of foe Lenders aud foe Is^ier acknowledges and agrees that neifoer such 
lender uor foe Is3u< ,̂ nor any of foeir Affiliates, participants or asdgnees, may rdy ou foe Agent 
to cany out such Leader's, Issuer's, AfBliate's, participanfs or asdgoee's ciistomer ideatificatioin 
program, or other obligations required or iir^sed under or pursuant to the USA Patriot Act or 
foe regdations thereunder, including foe regdations contained in 31 CFR 103.121 (as hereafier 
snaended or replaced, foe "CIP Regdations"), or any other Anti-Terrorism Law, including any 
programs iuvolving any of the foUowing items reladog to or m connection wifo any of foe Loan 
Parties, their AfBliates or foeir agente, this Agreement foe Other Loan Documcias or the 
transactions hereunder or contemplated hereby: (I) any identity verification procedures, (2) any 
record keeping, (3) comparisons wifo government lists, (4) customer notices or (5) ofoer 
procfidtrcs reqdred under foe CIP Regdations or such other laws. 

XV. Reserved. 

XVL MISCELLANEOUS. 

W-I GovcmmgLaw, 

This Agreement shall be governed by md construed in accordance wifo tbe laws 
of foe State of Ohio. Any judicid proceeding brought by or against any Loau Party wrfo respect 
to auy of foe ObUgations, this A^eement or any rdaled agreement may be brought in any court 
of competent jurisdiction m foe State of Ohio, Umted States of America, and, by execution and 
delivery of this Agreement each Loau Party accepts for itself and in connection wifo its 
properties, generally and unconditionaLLy, foe non-exclusive jurisdiction of foe aforesdd courts, 
and ttrevocd)ly agrees to be bound by any judgment rendered foereby in connection wifo this 
Agreement Each Loan Party hereby waives persond service of any and all process upon it aud 
consents tiiat all such service of process may be made by registered mail (retum receipt 
requested) directed to the Borrower at Its address set forth iu Section 15.6 and service so made 
shall be deemed completed five (5) days afier foe same shall have been so deposited in foe mails 
of foe Umted States of America, or, at tiie Agent's, auy Lender's and or the Issuer's option, by 
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service upon foe Borrower which each Loan Party irrevocably ajjpoints as such Loau Party's 
Agent for foe purpose of accepting service within die State of Ohio. Notiiing hemn shall affect 
foe ri^ to serve process iu any Uffluner pendtted by law or ^lall limit foe right of foe Agent 
any Lender or the Issuer to bring proceedings against auy Loan Party in foe coaris of any ofoer 
jurisdiction. Each Loan Party wdves any objection to juiisdiction and venue of any action 
iBStituied hereundex and shall not assert any defense hzse^ on lack of jurisdictiou or venue or 
based upon forum non couvedens. Any judicid proceeding by aay Loan Party against the 
Agent any Lender or foe Issuer involving, directiy or indirectiy, any matter or claim ia any way 
arising out of; related to or connected wifo this Agreemeat or auy related a^^emeut shall be 
brought ody in a federd or state court located in tiie County of Cujdioga, State of Ohio, 

1 -̂̂  Eatire Undcrstaiiding. 

(a) Ibis Agreement and foe documents executed concurrentiy herewifo contain foe entire 
undeistanding between each Loan Party, foe Agent each Lender and tbe Issuer and 
supersedes all prior agreemestits and understandings, if any, relating to the subject matter 
hereof Any promises, representatioxks, warranties or guarantees not hssxm contaiued and 
hereinafter made shall have no force and effect udess in writing, dgned by each Loan 
Party's, foe Agenfs, each Lender's and foe Issuer's respective officers. Ndfoer this 
Agreement nor any portion or provisimis hereof may be changed, UMidified, amerded, 
waved, supplemented, discharged, cancelled or tenninated orally or hy any course of 
deding, or in any maimer other tiian by an agreement in writing, signed by foe party to be 
charged Eadi Loan Party acknowledges that it has been advised by couosd in 
connection vrifo the execution of this Agreement and Ofoex Loan Documents and is not 
relying upon ord representations or stdtemente incorisistent wifo foe t«ins aud provisions 
of this Agreement 

(b) The Required Leaders, the Agent wifo fiie consent in writiing of foe Reqdred Lenders, 
and foe Loau Parties may, subject to foe provisions of tiiis Section 16.2(b), from time to 
time enter into written su^plementd agreements to fois Agreemeait or the Ofoer Loan 
Documents executed by foe Loan Parties, fbr foe purpose of adding or ddeting any 
provisions or ofoerwise changing, varying or vraiving in any manner foe rights of foe 
Lenders, the Issuer, the Agent or foe Loan Parties thereunder or dxe conditions, provisions 
or terms foereof or wdving any Event of Defadt foereunder, but only fo foe extcut 
specified in such written agreements,- provided, however, foe consent df foe Issuer must 

' be obtained wifo respect to any amendment wdver or consent wifo respect to Sections 
2.8, 2.9, 2.10 or any other provisions, foe amendment or wavers of wbich wodd 
adversely aff*ect the fesuer and, provide4 further, that no such supplenaenta] agreement 
shdl, wifoout foe consent of all Lenders: 

(i) increase foe Commitment Percentage or maximum dollar commitment of any 
Lender or increase foe Maximum Revolving Advance Amount 

(li) extend foe maturity of any Note or foe due date for aay amount payable 
hereunder, or decrease foe rate of interest or reduce any fee |Kiyable by foe Borrower to 
foe Lenders and/or the Issuer pursuard to this Agreement. 

IMCB-VESt COetWrAtSR^ EXECUTION COPY. E»OC;«} i . 

121 



(iii) dter foe defimtion of foe tenn Required Lenders or dter, amend or modify this 
Section 16.2(b). 

(iv) release auy Collaterd during any cdendar year (othiear than in accordance wifo foe 
provisions of this Agreement) having an aggregate valve in excess of One Hundred and 
Fifty Thousand Dollars ($150,000). 

(v) change the rights aud duties of foe Agent. 

(vi) permit any Revolvmg Advance to be made if afier ^ving effect foereto foe sum of 
foe Rervolving Advances outstan^g and foe amount of Letters of Credit outstandiug 
hereunder would exceed (x)foe Maximum Revolving Advance Amount or (y)the 
Formula Amount for more foan thirty (30) consecutive Business Days or exceed one 
hundred five percent (105%) of the Formda Amount, 

(vii) increase foe Advance Rates above the Advance Rates in effect on foe Clodng 
Date, 

(viii) release any Loan Party fi-om foe Obligations under this Agreement foe applicable 
Guaranty, if any, or any Otiier Document 

(ix) dter, amend or modify Section ! 1.5 hereof 

Any such supplementd agreement shall apply equdly to each Lerder and foe Issuer and shall be 
binding upon foe Loan Parties, foe Lenders, foe Issuer, foe Agent and all future holders of foe 
Obligations, in the case of any wdver, foe Loan Parties, foe Agent the Leaders and foe Issuer 
shall be restored to foeir former positions and rights, and any Event of Defadt waived shdl be 
deemed to be cured and not coutinmng, but no wdver of a specific Event of Defouit shall extojd 
to any subsequent Event of Defodt (whefoer or not foe subsequent Event of Defedt is foe same 
as foe Event of Defedt wbich was wdved), or rn^au any right consequent foereon. 

Notwrthstandmg (a) foe existence of a Defadt or an Event of Defedt (b) that any 
of foe ofoer applicdsle conditions precedent set forfo in Section 8.2 hereof have not been 
satisfied or (c) any ofoer proviaon of this Agreement the Agent may at its discretion and 
without foe consent of foe Required Lenders, voluntarily permit the outstanding Revolving 
Advances and the amount of Letters of Credit outstanding at any time to exceed one huntod five 
percent (105%) of foe Fonuula Amount for -ap to thirty (30) consecutive Business Days provided 
thd such outstanding Advances do not exceed foe Maximum Revolving Advance Amount For 
purposes of foe preceding sentence, foe discretion granted to foe Agent hereunder shaD not 
predude involuntary overadvances that may resdt fiiom time to tirae due to foe fact that the 
Fonnda Amount was iinintentiondly exceeded for any reason, ioduding, but not limited to, 
CoUaterd previously deemed to be dfoer "Eligible Receivables" or "Eligible Itrventory'*, as 
applicable, becomes meligible or collections of Receivables applied to reduce outstanding 
Revolving Advances are foereafter returned for bosufScient fimds or overadvances are made to 
protect or preserve the CoUateraL hi foe event foe Agent involuntarily peraiits the outstanding 
Revolving Advances to exceed foe Formda Amount by more than ̂ e (5%), foe Agent shall use 
its efforts to have the Borrower decreiase such excess iu as expeditious a manner as is practicable 
under tbe ctrcmnstances and not inconsistent wifo foe reason for such excess. Revolving 
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Advances made after the Agent has determined foe existence of involuntary overadvances shall 
be deemed to be iuvoluirtary overadvances and shall be decreased m accordance wifo foe 
preceding sentence. 

In addition to (and not b substitution of) foe discretionary Revolving Advances 
permitted above in this Section 16:2, foe Agent is hereby aufooiizied by foe Loau Parties, foe 
Lenders aud foe Issuer, fiom time to time iu the Agenfs sole discretion, (a) after foe occurrence 
and during foe continuation of a Default or au Event of Defodt o^ (h) at any time that any of foe 
other ^plicable conditioiis precedent set forfo in Section 8.2 hereof have not been satisfied, to 
make Revolvmg Advances to foe Borrower on behalf of foe Lenders which foe Agent iu its 
reasonable business judgment deems necessaiy or desudile (i)to preserve or protect foe 
CoUaterd, or any portion thcreot (u) to enhance the likehhood ot or maxiatize foe amount o t 
repayment of the Advances and other Obligations, or (iii) to pay any ofoer amount chargeable to 
foe Borrower pursuant to foe terms of this Agreement; provided, that at any time afier gidng 
effect to any such Rjevolving Advances, foe outstanding Revolving Advances and foe amount of 
Letters of Credit outstanding do not exceed one hundred five percent (105%) of foe Formda 
Amount or foe Maximum Revolvmg Advance Amount 

163 Trajnsfejrs and Assfeamenfei, 

(a) Successors and Assigns. The provisions of tt&s Agreement sball be Ending i^on and 
inure to the benefit of foe parties hereto and foeir respective successors and assigns 
peainitted hereby, except foat foe Loau Parties may not assign or ofoerwise tiansfcr any of 
foeir ri^its or obligations her^mder wifoout foe prior written consent of each LendEEr. No 
Lender may assign or ofoerwise transfer any of its rights or obligations hereunder exce ît: 
(i) to an Eligible Assignee in accordance wifo foe providons of Section 16.3(b), (ii) by 
way of partidpatio(a In accordance wifo foe provisions of Section I63id) or (iii) by vmy 
of pledge or assignment of a security interest subject to foe restrictions of Section 16.3(e) 
(and any ofoer attempted assigumeat or transfer by any party hereto shall be udl and 
void). Nothing m this Agreement expressed or iniplied, shall be construe to confer 
upon any Person (other than foe parties hereto, fodr respective successors and assigns 
permitted hereby. Participants to foe extent provided in Section 163(d) and, to foe extent 
expressly contemplated hereby, foe Affiliates of each of foe Agent the Lenders and foe 
respectiv© dhrector^ officers, employees, agents and advisors of such AfBliates of each of 
foe Agent foe Lenders) aay legd or equitable right remedy or claim under or by reason 
of this Agreement 

(b) Transfer of t̂ j-nnmftmeniî . Any lender may at any tune assign to one or more Eligible 
Assignees all or a portion of its rights and obligations imder this Agreement Ohicludlng all 
or a portion of its commilmKit to make Advances her̂ amder and foe Advances at foe time 
owing to sucb Lender); BTovided that (i) except in the case of an assignment of foe entire 
remaainrng amount of foe assigning Lender's commitment fo mdce Advances hereunder 
and foe Advances at foe time owing to such Lender or in foe case of an assignment to a 
Lender or an Affiliate of a Lender or an Approved Fund wifo respect to a Lender, foe 
aggregate amount of foe cDrarmtment to make Advances hereunder (which for this 
purpose includes Advances oirtstanding foereundeo:) or, if foe sppUcabl̂  commitment to 
make Advances hereunder is not then in effect foe principd outstanding balance of foe 
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Advances of foe assigning Lendra* subject to each such assignment (determined as of the 
date foe Assignment and Asmrnption wifo respect to sucb asagament is delivered to foe 
Agent or, if "Trade Date" is specified ia foe Assignment and Assumption, as of foe Trade 
Date) shall not be less than Five Million Dollars ($5,000,000), m die case of any 
assignment in respect of Revolving Advances, udess each of foe Agent and, so long as 
no Event of Defadt or Defedt has occurred and is continuing, foe Borrower ofoeawise 
consents (each such consent not to be unreasonably withlreld, delayed or conditioned); 
(ii) each partid assignment shdl be made as an asdgnment of a proportionate part of all 
foe assisting Lender's rights and obligations under this Agreement wifo respect to foe 
Advances or foe commitment to make Advances hereunder assigned, e x c ^ that this 
clause (ii) shall not prohibit any Lender fi'om assigning dl or a portion of its rights and 
obligations in Revolvii^ Advances ou a noa-pro rata basis; (m) any assagnment of a 
commitment to make Advances hereunder must be approved by the Ageut and foe Issuer 
unless the Person that is the proposed assignee is itself a Lender wifo a commitment to 
make Advances hereunder (whefoer or not the proposed assignee wodd ofoerwise 
qualify as an Eli^ble Assignee); and (iv) foe parties to each assignment shaD execute and 
ddiver to foe Agent an Asagmnent and Assumption, together wifo a processing and 
recordation fee of Three Thousand Five Hundred Dollars ($3,500), aud foe Eligible 
Assignee, if ft shdl not be a Lender, shdl dehVer to foe Agent an Achnziiistrative 
QuestioDuake. Subject to acceptance and recording foereof by the Agent pursuant to 
Section 16.3(cX fiom and after foe effective date specified in each Assignment and 
Assumptiou, foe Eligible Assignee thereunder shall be a party to this Agreement and, to 
foe exteiit of foe mterest assigned by such Assigomeut and Assumption, have foe rights 
and obligations of a Lender under fois Agreement and foe assigdng Lender thereunder 
shalt to foe extent of the interest assigned by such Assignment and Assumption, be 
released fiom its obligations under this Agreement (and, in foe case of m. Assignment 
and Assmnption covering all of foe assigning Lender's rights and obligations under this 
Agreement such Lender shdl cease to be a party he r^ ) but shall continue to be entitied 
to foe benefits of Section 16.5 wifo respect to facts and drcumstances occurring prior to 
foe effective date of such assignment. Any assignment or transfer by a Lender of rights 
or obligations xmder this Agreement that does not comply wifo fois paragraph shdl be 
treated for purposes of this Agreeouent as a sde by such Lender of a participation in sudi 
rights and obligations m accordance wifo Section 16.3(d), 

(c) Maintenance of Redster. The Agent acting soldy for this purpose as an agdit of the 
Boirowea:, shdl maintain at its office in Cleveland, Ohio, a copy of each Assignment and 
Assumption delivered to it and a register for foe recordation of foe names and addresses 
of foe Lenders, and foe commitments to make Advances hereunder of, and principd 
amounts of foe Advances owing to, each Lender pursuant to foe terms hereof fiom time 
to time (the "Register"). The entri^ in foe Register shdl be conclusive, and foe Loan 
Parties, the Agent and foe Lenders may treat each Person whose name is recorded in foe 
Register pursuant to foe terms hereof as a Leader hereunder for all puiposes of this 
Agreement uotwrfostanding notice to the contrary. The Register shall be available for 
inspection by foe Bonrower and aay Lender, at any reasonable lime and fiom time to time 
upon reasondjle prior notice. 
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(d) Participatigps. Auy Lender may at any lime, wifoout foe consent of̂  or notice to, the 
Borrower or foe Agent sdl participations to any Person (ofoer than a natarsd person or 
any Loau Party or any of foe Loan Party's Affiliates or Subsidiaries) (each, a 
"Participanfs in all or a portion of such Lender's rights and/or obligations under this 
Agreem^t (Indudkig dl oi- a portion of its commitment to make Advances hereunder 
and/or foe Advances owing to it); provided thai (i) such Lender's obligations under tins 
Agreement shdl remain unchanged, (ii) such Lender shall remain solely responsible to 
tbe ofoer parties hereto for foe peifonnance of such obllgiatians and (iii) foe Loan Parties, 
foe Agent aid foe ofoer Lenders shdl continue to ded solely and directiy wifo such 
Lender in conneotion wifo such Lender's rights and obligations under this Agrecanent 
Any agreement or in^rument pursuant to which a Lender sells such a partidpation shall 
provide tbat sudi Lender shall retain foe sole right to enforce this Agreement aud to 
approve any amendment modification or wdver of any provision of this Agreement; 
provided tiiat sudi agreement or instrument may provide tbat such Lender will not 
without foie consent of the Participant agree to any ameidment modification or v^ver 
described in Section 16.2(b)(i) thrau^ (ix) that affects such Participant The Loan 
Parties agree that each Participant shall be entitled to foe benefits of Sections 2.2(0, 
2J:(g), 2S{d)̂  3.7,3.8,35,16.5 and 16,16 to foe same extent as if it were a Leader and 
had acquired its interest by assignment pursuant to Section 16.3(b). To the extent 
permitted by law, each Partidpant also shaU be entitied to foe benefits of Section 11.3 as 
foough it were a Leader, provided sucb Participant agrees to be subject to Section 2.12(d) 
as foough it were a lender 

A Partidpant shall not be entitied to receive any greater payment under Section 16.5 than 
foe ^:plicable Lender wodd have been entitied to receive wifo respect to foe 
participation sold to such Participant udess foe sde of the participation to such 
Participant is made wifo foe Borrower's prior written consent A Participant that is not 
incbiporatcd under foe Laws of foe United States of America or a state tiiKeof shall not 
be aititled to foe benefits of Section IL3 udess foe Loan Parties are notified of foe 
participation sold to sudi Participant and such Participaut agrees, for foe benefit of foe 
Loan Parties, to comply wifo Section 16.16 as though it were a Lender. 

(e) Pledge of Interests. Any Lender may at any time ple^e or assign a security interest in all 
or any portion of its rights under this Agreement to secure obligations of such Lender, 
includmg wifoout limitation any pledge or assignment to secure obligations to a Federal 
Reserve Bank; provided that no such pledge or assignment shall release such Lender 
frran any of its obligations hereunder or substitute any such pledgee or asdgnee for such 
Lender as a party hereto, 

(f) Revolving Credit Notes. Ihe Borrower shdl execute aud deliver: (i) to foe Agent the 
transferor aud foe transferee, any consent or rdease (of all or a portion of foe obtig^ons 
of the transferor) to be delivered in connection wifo each Assignment and Assumption, 
(u) if a Lender̂ s entire interest in its commitments to make Advances hereunder and in all 
of its Advances have been transfered to foe transferee, appropriate replacement notes 
against retura of foe Revolving Credit Notes (each marited "replaced*̂ ) held by foe 
transferor and (m) if ody a portion of a Lender's interest in its commilments to make 
advances hereunder and Advances has been transfenred, replacement notes to each of foe 

125 



transferor and foe transferee against return of foe origmd such Revolving Credit Notes of 
foe transferor (each marked "replaced") held by the transferor; provided, however foot 
simdlaneously wifo foe Bonov^̂ er's delivery of new Revolving Credit Notes pursuant to 
this Section 16.3(f), foe transferor Lender will deliv^ to foe Borrower auy note bemg 
replaced in whole or in part ^ ^ ^^h such note delivered by foe transferor Lender shall 
be conspicuously marked "replaced" when so delivered. 

(g) Replacement of Certahi Lenders. If any Lender is a Defadtmg Lender hereunder̂  foen, 
foe Bonower may, at its sole expense and effort upon notice to such Lender and foe 
Agent fe^uira such Lender to assign and delegate, without recourse (hi accordance wifo 
foe restrictions contained in Section 16.3(b)), all of its interests, ri^its and obligations 
under this Agreement to an Eligible Assignee that shall assume such obligations; 
provided timt: (i) the Borrower shall have received the prior written consent of foe J^ent 
^^ch consent shall not be unreasonably vwfhheld, (H) sudi Lender shdl have received 
p^onent of an amount equd to the outstanding principd of its Advances, accrued int^iest 
foereon^ accnied fees and all ofoer amounts payable to it hereunder, fiom foe assignee (to 
foe extent of such outstanding principd and accrued interest and fees) or the Borrower (in 
foe case of dl ofoer amounts). None of the Lenders shall be reqdred to make any such 
asdgoment and delegation i t prior thereto, as a resdt of a wdvar by such Lender or 
oforarwise, foe circumstances entitling foe Borrower to require such assignmeat and 
delegation cease to apply, 

(h) Replacement of Non-copsenting Lenders. I t iu connection wifo any proposed 
amendment wdver or consent hereunder pursuant to Section 16.2(b) hereof, p) requiring 
the consent of dl Lenders, foe consent of Required Lenders is obtained but the consent of 
all Lenders whose cousent is required is not obtained or (u)requiribg foe consent of 
Reqdred Lenders, foe consent of Lenders hoisting fifty-one peicent (51%) or more is 
obtained but foe consent of Required Lenders is not obtamed (any Lenditar withholding 
consent as described in clause (i) and (ii) hereof being referred to as a "Nou-Couaenting 
Leuder"), foien, so long as the Agent is not a Non-Consentiog Lender, foe Agent may, at 
ihe sole expense of foe Loan Parties, i^ion notice to such Non-Cocosenting Leider and foe 
Borrower, leqdre such Non-Consenting Lender to assign and delegate, wifoout recourse 
(in accordance vdfo foe restrictions contamed In Section 16.3(b)), all of its interests, 
ri^ts aud obligations under this Agreement to au Eligible Assignee tiiat shall assume 
such obligations (which assignee may be anofoor Lender, if a Leader accepts such 
assignment); provided foat such Lender shall have recdved payment of an amount equd 
to foe'outstanding principd of its Advances, ̂ craed interest foereon, accrued fe^ and ail 
ofoer amounts payable to it hereunder, fiom foe assignee (to foe extesxi of such 
outstanding principd and accrued interest and fees) or foe Borrower (m foe case of all 
other amounts). 

1^4 AppKcatioa of Paymcuts. 

The A^nt shall have the continuing and exclusive right to apply or reverse and 
re-apply any payment arid any and all proceeds of Collaterd to any portion of foe Obtigations. 
To foe extent that any Loan Party makes a payment or foe Agent any Lender or the Issuer 
xecdves any payment or proceeds of foe Collaterd for any Loan Party's benefit which are 
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subsequerdy invalidated, declared to be fisuddent or prcfereutiat set adde or reqdred to be 
repaid to a trustee, debtor in possession, recdver, custodian or any ofoer party under any 
bankruptcy law, common law or eqdfdsle cmise, foen, to such extent the Obligations or part 
thereof intended to be satisfied shall be revived and continue as if such payment or proceeds had 
not been recdved by the Agent such Lender or foe issuer. 

1̂ *̂  Igdemnity. 

Eadi Loan Party shall indemmfy foe Agent each Lender, foe Issuer and each of 
foeir respective officers, directors, Affliates, employees aud agents finm and against any and all 
liabilities, obligations, losses, damages, pendties, actions, judgments, suits, costs, expenses and 
disbursements of any kind or nature whatsoever ^^duding, wifoout limitation, fees and 
disbursements of counsel) which may be imposed on, incurred by, or asserted agdnst foe Agent, 
any Lender or foe Issuer in any litigation, proceedmg or investi;^on instituted or conduded by 
any govemmentd agency or instrumedality or auy ofoer Person wifo respect to any aspect ot or 
any transaction contemplated by, or referred to in, or any matter related to, this Agreraient or the 
Ofoer Loau Documents, whefoer or not foe Agent auy Lender or foe lissuer is a paity tiiereto, 
exc€^ to foe extent that any of foe foregoing arises out of tiie gjross negligence or willfd 
rdsconduct of foe party being indeumified. 

16.€ Notice. 

Any notice or request hereunder may be given to foe Borrower or any Loan Party 
or to foe Agent any Lender or foe Issuer at foeir respective addresses set forth below or at such 
ofoer address as may hereafter be spedfied in a notice designated as a notice of chan^ of 
address under this Section. Any notice, request demand, direction or ofoer conunudcation (for 
purposes of this Section 16.6 ody, a "Notice") to be given to or made upon any party hereto 
under any provision of this Agreement shall be given or made by telephone or iu writing (wluch 
includes 1^ means of electrode transmission (Le,, "e-mdl") or focsimile transmission or by 
setting forfo such Notice on a site on fee World Wide Web (a "Website Posting") if Notice of 
such Website Postmg (mcluding foe Information necessary to access such site) has previously 
been delivered to foe applicable parties herdo by another means set fbrtfa in this Section 16.6) in 
accordance wifo this Section 16.6. Any such Notice must be delivered to the ^jplicable parties 
hereto at foe addresses and numbers set forfo under their respective names ou Section 16̂ 6 heren f 
or in accordance wifo any subsequent unrevoked Notice fiom any such party foat is given in 
accordance wifo this Section 16.6. Any Notice shdl be effective: 

(a) In foe case of hand-delivery, when delivered; 

(b) If given by mail, four (4) days after such Notice is deposited wife the Umted States Postal 
Service, wifo first-^lass postage prepdd, return receipt requested; 

(c) In foe case of a telephonic Notice, -when a party is contacted by tde^hone, if delivery of 
such telephonic Notice is confirmed no later than the next Business Day by hand 
deliverys a fecsimile or electronic transmission, a Website Posting or an oveimght courier 
delivery of a confirmatory Notice (recdved al or before noon ou such next Business 
Day); 
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(d) In foe case of a facsimile transmission, when s«d to the applicable party's facsimile 
machine's telephone number, if foe party sendii^ siteh Notice receives confirmation of 
foe delivery foereof fiom its own facsimile madiine; 

(e) hi the case of electrode tcansrmssion, when actually received; 

(f) In foe case of a Website Posting, upon delivery of a Notice of such posting (includmg the 
information necessary to access such site) by another means set fbrfo in tiiis Section 16.6; 
and 

(g) If giv«i by any ofoer means (including by ov^night courier), when achially recdved. 

(b) Auy Lender or foe Issuer giving a Notice to foe Borrower or any Loan Party shdl 
concurrently send a copy foereof to the Agent and foe Agent shall promptly notify foe 
other Lenders ad foe Issuer of its receipt of sudi Notice. 

(A) If to Agent or NCBC at' Nationd City Business Credit 1^-
1965 East Sixfo Street 
Cleveland, Odo 44114 
Atteitfioii: Jason P, Haues, Sedor Assodde 
Telqphmie: 2I6-222-9508 
Telecopien 2I6-222-950S 
Emdl: jaaoB.hanes@nationddty.com 

(B) If to foe Issuer at: Nationd City 
1965 East 6* Street 
4* Floor 
Locator 01-3049 
C]evdand,OMo 44114 
Attieation: M. Kate George 
Tdephone: 216-222-2951 
Telecopier. 216-222-9555 
j^nail: mary.geotge^iationaldty.com 

(Q If to a Lender ofoer foan die Agent as specified on foe sipiature pages 
hereof 

(D) If to Borrower, at: Voluntieer Bn^gy ServiceSj Inc. 
SOO Crosse Point Road 
SuiteD 
Gahanna, Ohio 43230 
Attenticm: Ridiard A. Cumutte, Sr. 
Telephone: 614-856-3128 (ext 224) 
Telecopier: 614-856-3301 
Email: reumutte@veenexgy.cpm 
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Wifo a copy to:: James G. R y ^ Esq, 
Bailey Cavalieri LLC 
10 West Broad Street Sdte 2100 
Tel€^hone:614-229-3247 
Telecopiea:: 614-221-0479 
Email: jainie,ryan@baileycavalim.com 

IfiJ SurvivaL 

The obligations of foe Loan Parties under Sections 2.2(f), 3.7, 3,8, 3.9, 4.18(h.), 
14.7 and 16,5 shall survive termination of this Agreement and foe Other Loan I^cuments and 
paymrait in fiill of foe ObUgations. 

16.8 SeverabHitv, 

If any part of this Agreement is contrary to, prohibited by, or deemed invalid 
under appMcable laws or regulations, suchprovidon shall be inapplicable and denned omitted to 
foe extent so contrary, prohfoited or invalid, but foe remdnder hereof shall not be invalidated 
foereby and shall be given effect so fer as possible, 

16.9 Expenses. 

All costs and expenses including, wifoout limitation, reasonable attorneys* fees 
including foe dlocated costs of in house counsel) and disbursements mcurred by foe Ageut on 
its behdf or on behalf of the Lenders and/oi foe Issuer (a) in all c&orts made to enforce payment 
of any Obligation or effect collection of auy CoUaterd, or (b) m connection wifo foe entering 
into, modification, amendment admidsteation and enforcement of tiiis Agreement or auy 
consents or wdvers hereund^ and aU rdded agreements, document and instrum^xts, or (c) in 
instituting, maintaining, preserving, enforcing and foreclosing on foe Agenfs security interest in 
or Lieu on any of foe Collaterd, whefoer throu^ judicid proceedings or ofoerwise, or (d) in 
defending or prosecuting any actions or proceedmgs arising out of or rdating to foe Agenfs, any 
Lender's or foe Issuer's transactions with auy Loan Party, or (e) in connection wifo any advice 
given to foe Ageiit any Lender or foe Issuer wifo respect to its ri^ts and obligations under this 
Agreement and all related agreements, may be charged to foe Loan Account and shdl be part of 
foe Obligations. 

16.10 

Each Loau Party recognizes that in foe event any Loau Party fdls to perform, 
observe or discharge auy of its obligations or lidsilities under fois Agreement any remedy at law 
may prove to be inadequate relief to foe Lenders and/or foe Issuer; foerefore, the Agent, if tiKs 
Agent so requests, shdl be entitied to temporary and peimanent iigunctive relef in any such case 
without foe necessity of proving that actud damages are not an adequate remedy. 

16.11 Copseauentlal Damages. 

Neith^ foe Agent uor any Lender nor foe Issuer, nor any agent or attorney for 
any of them, shall be liable to auy Loan Party for any spedal, inddentd, consequential or 
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punitive damages arising fiom any breach of conliact tort or ofoer wrong relating to the 
establishment adnoinistration or collection of foe Obligations. 

16.12 Caa^Diis. 

The captions at various places in this Agreement are intended for convedence 
ody and do not constitute and shall not be interpreted as part of this Agreement 

16.13 Cottnterparts; Tdecopied Signatures. 

This Agreement may be executed in any uumbec of and by different parties hereto 
on separate counteiparts, dl of which, when so executed, shall be deemed an original, but all 
such counterparts shall constitute one and foe same agreement. Any signature delivered by a 
party by facsimile transmission shall be deemed to be an ori.^nd signature hereto. 

16.14 CopstTDCtlDn. 

The parties ackuovrfedge foat each party and its counsd have reviewred this 
Agreement and that foe normd rale of construction to foe e&ct that any ambigdties are to be 
resolved against foe draflmg party shall not be employed in foe xntBrpretation of this A^eauent 
or any amendments, scheddes or exhibits foereto „ 

16.15 Cottftdcntiality: Sharing IpfDnoation, 

(a) The Agent «ach Lender, the Issuer, each EUgible Assignee a party to an Assignment and 
^ Assumption and e^h Partidpant ^ d l hold alQ nou-public infonnation obtained by foe 

Agent such Lerder, the Issuer, such Eligible Assignee a party to an Assignment and 
Assumption or such "Partidpant pursuant to tbe requirements of this Agreement in 
accordance wifo foe Agenfs, such Lender's, foe Issuer's, such Eligible Asdgnee a party to 
an Assignment and Assumption's and such Participaufs customary procedures for 
handling confidentid information of this nature; provided, hovyever. foe A^eait each 
Lerder, foe Issu^, each Eligible Assignee a party to an Asdgnment aud Assumption and 
each Participant may disclose such confidentid infoxmation (a) to its examiners, 
aftiliates, outdde auditors, counsel and ofoer profes^ond advisors, (b) to foe Agent ^ y 
Lender* foe Issuer or to auy prospective each Etigjble Assi^iees a party to au Assignment 
and AssurEijtiou and Partidpants, and (c) as required or requested by any Oovernmentd 
Body or representative thereof or pursuant to legd pocess; provided, fiirfoer tbat 
(i) udess specifically prohibited by applicable law or court order, foe Agent each 
Lender, foe Issuer aid each Eligible Assignee a party to au Assigmuent and Assumpti<Hi 
and each Participant shdl use its best efforts prior to disclosure tfaereot to notify foe 
applicable Loan Party of foe s^plicable request for disclosure of such non-public 
information (A) by a Govenomentd Body or representative foereof (ofoer than any such 
request in connection wifo an examination of foe finaucid condition of a Lender, the 
Issuer, a each Eligible Assignee a party to an Assignment and Assumption or a 
Partidpant by such Govermhentd Body) or (B) pursuaut to legd process and (il) in no 
event shall foe Agent auy Lender, the Issuer, auy Eligible Assignee a party to an 
Assignment and Assumption or any Participant be obligated to retum any materials 
firaiished by any Loan Party other than foose documents aud instruments hi possession of 
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foe Agent any Lender OT foe Issuer in order to perfect its Lien on foe CoUaterd once foe 
Obligations have been pdd in fdl and this Agreement has been terminated. 

(b) Eadi Loan Party acknowledges that fitau time to time financid advisory, investmojt 
baddng and ofoer services may be ofered or provided to such Loan Party or one or more 
of its Affiliates (iu connection wifo this Agreement or otherwise) by auy Lender, die 
Issuer or by one or more Subsidiaries or Affiliates of such Lender or the Issuer and eadi 
Loau Party hereby aufoorizes each Î ender and foe jbsuer to diare any infintuatiou 
delivered to such Lender or the Issuer by such Loan Party and its Subsidiaries pmsuant to 
this Agreement or in connection wifo the decision of such Lender or the Issuer to enter 
into this Agreement to any sudi Subsidiary or Affliate of such Lender or Ihe Issuer, it 
bein^ understood that any such Sxfosidiary or Affiliate of any Lender or the Issuer 
recdviug sudi information drall be bound by foe provisions of Section 16.15 as if it were 
a Lender or foe Issuer, as foe case may be, hereunder. Sudi authorization shaO survive 
foe repayment of foe other Obl^ations and foe teimination of foe Agreement 

16.16 Tax Witiifaoldiitg Clause. 

Each Lender, foe Issuer or assignee or participant af& Lender or the Issuer that is 
not incoiporacted under the Laws of tbe Umted States of America or a state foweof (and, i^xm foe 
vmtten request of foe Agent each other Lender, foe Issuer or asagnee orpartid^iaBt of a Lender 
or foe Issuer) agrees tbat it wiU deliver to each of foe Borrower aud foe Agent two (2) Miy 
completed appropriate valid Withholding Certific îtes certifying its status (as a U.S. or foreign 
person) and, if appropriate, making a claim of reduced, or exetnptioa fixims U.S- wifoholding tax 
ou the basis of aa income tax treaty or an exemption provided by foie Intenid Revenue Code. 
The tenn "Witifoolding Certificate" means a Form W-9; a Form W-8BEN; a Form W-8ECE; a 
Form W-8IMY and foe related statements and certifications as reqdred under Section 1,1441-
l(eX2) and/or (3) of the Income Tax Regdations (foe "Regdations"); a statemait described in 
Section L871-14(c)(2)(v) of foe Regdations; or any ofoer certificates under foe hitemai Revenue 
Code or Regdations that certify or establish the status of a payee or benefidd orwner as a tj,S. or 
fordgu person. Each Leuder or foe Issuer, assignee or participant required to deliver to ^ 
Borrower and foe Agpnt a Withholding Certificate pursuant to die preceding sentence shall 
deliver such valid Withholding Certificde as follows: (A) each Lemkr or foe Issuer wiudi is a 
party hereto on foe Closing Date diall deliver such valid Withholding Certificate at least five (5) 
Business Days prior to foe first date on which any interest or fees are payable by foe Borrower 
hereunder for foe account of such Lender or foe Issuer; (B) each assignee or participant shall 
ddiver such valid Withholding Oatificate at least five (5) Business I^ys befijre foe effective 
date of such asdgruBBnt or participation (udess foe Agent in its sole discretion shall petmit such 
assignee or partidpant to deliver such valid Withholding Certificate less than five (5) Business 
Days before such date in which case it shall be due ou foe date spedfied by foe Agent). Eaich 
Lender, the Issuer, assignee or participant which so delivers a valid Withholding Certificate 
furfoer undertakes to deliver to each of foe Borrower and foe Agent two (2) addftiond copies of 
such Withhol^mg Certificate (or a successor form) ou or before foe date that such Withholding 
Certificate ejqdres or becomes obsolete or after foe occurrence of any event requiring a change in 
foe most recent Withholding Certificate so delivered by i t and sudi amendments foereto or 
extensions or renewals foereof as may be reasonably requested by foe Boaower or the Agent 
Notwithstandnig the submission of a Withholding Certificate claiming a reduced rate of or 
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exemption from U.S. wMfoolding tax, foe Agent shall be entitied to withhold Udted States 
federd income taxes at foe fiill thirty percent (30%) withholding rate if in its reasonable 
judgment it is reqdr^ to do so. Furfoer, foe Agent is indonnified under § L1461-l(e) of foe 
Regulations agamst any claims and demands of any Lender or assignee or participant of a Lender 
for foe amount of auy tax it deducts and withholds in accordance wifo regdaticus under § 1441 
of tbe Code. 

16.17 USA Patriot Act 

Each Lender, foe Issuer or assignee or partidpant of a Lender or foe Issuer that is 
not incorporated under foe Laws of die United States of America or a state foereof (and is not 
excepted fiom foe certification reqmremcnt contained in Section 313 of foe USA Patriot Act and 
foe applicable regdations because it is bofo (i) an affiliate of a depository institution or foreign 
bank that maintains a physicd presence in foe Umted states or foreign country, and (ii) subject to 
supervision by a banking authority regulating such affiliated depository institution or foreign 
bank) shall deliver to foe Agent foe certification, or, if applicd)le, recertification, certifying that 
such Lender or foe Issuer is not a "shell" and certifying to ofoer matteis as reqdred by 
Sectiott 313 of foe USA Patriot Act and foe applicable regulations: (1) within ten (10) days afier 
foe Closing Date, and (2) as sudi ofoer times as are required imder the USA Pakiot Act 

16.18 Publicity. 

Each Loan Party, each Lender and tiie Issuer hereby aufoorizes the Agent to make 
appropride aroiouncements of foe financid arrangem^it entered into among foe Loan Parties, 
the Agent foe Lenders and the Issuer, including, without limitation, announcements v^ch are 
commody known as tombstones, in such publications and to such selected parties as tiae Agent 
shall in its sole and absolute discretion dean appropriate. 
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Each of foe parties has signed this Agreement as of foe day and year first above 
written, 

BORROWER: 

VOLUNTEER ENERGY SERVICES, 
EMC. 

•..-. i : ^ - - . 7 
By: V ^ / ^ A^^M^ ^^ 
Name; Kichafd A, Cumutte, Sr, 
TItic: President 

ii:j 
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AGENT AND LENDERS: 

NATIONAL CriY BUSINESS CREDIT, 
INC» as Agent and a Lender' 

By:^ 
Name: Qerdd R. Kirpes 
Title: Director 

Commitment Percentage: 100% 

NATIONAI. CITY BANK, as Issuer 

By: 
Name: David G. Gooddl 
Title: Executive Vice President 
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f AGENT AND LENDERS: 

NAITOJVAL OTVBUSINESS CREPIT, 
INC^ as Agent and a Lender 

By:^ 
Name: Gerdd R Kiipes 
Title: Director 

Commitment Percentage: 100% 

NATIONAI. CrrVBANK, as Issuer 

Name: David G. Goodall 
Titie: Executive Vice President 

CBFQ2W0.DOC:i;3 
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COPY 
REVOLVING CREDIT NOTE 

Dale: January 31, 2005 
Cleveland, Ohio 

j This Revolving Credit Note (this "Note") is executed and delivered under and pursuant to 
! foe terms of foat certain Revolving Credit and Security Agreement dated foe date hereof (as 
i amended, restated, supplemented or modified fix)m fone to tune, foe "Credit Agreement"), by and 
I among Volunteer Energy Services, Inc., an Ohio coiporBtion ("Borrower") and National City 
I Business Credit, Inc., an Ohio coqporation ("NCBC"), foe VBrious other tioaacid institutions 
{ namtti foerem or which heredter become a party foereto (NCBC and sudi ofoer financid 
I institutions ace each, a 'T^ender" and collectively, foe "Lendets"), NCBC, as agent for foe 
! Lenders and foe Issuer (as defoied in foe Credit Agrsement) (in such capacity, foe "Agent") and 
I Nationd City Bade, a national baddng association, as foe Issuer. Capitalized temis ^ot 
j ofoerwise dejSned herein shall have the raeamcgs provided in foe Credit Agreement 

FOR VALXm RECEIVED, each Borrower hereby promises to pay to foe order of NCBC 
at foe oface of Agent located at 1965 East Sbcfo Street, 4* Floor, Cleveland, Ohio 44114 of at 
such ofoer place as Agent may from time to time designate to the Borrowers IT? writing: 

(i) foe principal sum o f | M | | B H P M 0 W M H B H H B I H H H H ^ ^ | H H ^ H P 
or, if different from such amount, foe unpaid principal balance of NCBC's Commitment 
Percentage of foe Revolving Advances as may be due and owing undw foe Credit Agreement, 
payable in accordance wifo foe provisions of the Credit Agreement, subject to acceleration upon 
foe occurrence of an Event of Default under foe Credit Agreement or earlier termination of foe 
Credit Agreement pursuant to foe terms foereof; and 

(ii) interest on foe principal amoimt of this Note firom time to time outstanding until 
such principal amonnt is paid in ^ at foe applicable Contract Rate in acconiance with foe 
provisions of foe Credit Agreement In no event, however, shall interest exceed foe maximvini 
mterest rate permitted by law. Upon^d afier foe occuirence of an Event of Default, and during 
tiye continuation foereof interest shall be payable at foe Default Rate. 

This Note is one of foe Revolving Credit Notes referred to in foe Credit Agreement and is 
^cured by foe liens granted pursuant to foe Credit Agreement and foe Ofoer Documents, is 
entitied to foe benefits of foe Credit Agreranent and foe Ofoer Documents and is subject to all of 
tbe agreements, terms and conditions foerein contained. 

j This Note is subject to mandatory prepayment and may be voluntarily prepaid, in whole 
I or in part, on the terms and conditions set forfo in foe Credit Agreement 

I If an Event of Default undo: Secdon 10.7 of foe Credit Agreement shall occur, foen this 
i ^ Note shall become hnmediately due and payable, without notice, togefoer wifo reasonable 
i ( attorneys' fees if foe collection hereof is placed in foe hands of an attomey to obtain or enforce 

{jPQ^ijyiiJOGissr 
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payment hereof. If any ofoer Event of Defeult shall occur under foe Credit Agreement or any of 
foe Ofoer Documents, foen fois Note may, as provided in foe Credit Agreement, be declared to 
be immediately due and payable, wifoout notice, togefoer wifo reasonable attorneys* fees, if foe 
collection hereof is placed in foe hands of an attorney to obtain or enforce payment hereof. 

This Note shall be constcued and enforced in accordance wifo the laws of tbe State of 
Ohio, 

Each Borrower expressly wai\^s any presentment, demand, protest, notice of protest, or 
notice of any kind except as expressly provided in foe Credit Agreement 

WAIVKR OF TRIAL BY JURY. THE UNDERSIGNED HEREBY EXPRESSLY, 
KNOWINGLY AND VOLUNTARILY WAIVES ALL BENEFIT AND ADVANTAGE OF 
ANY RIGHT TO A TRIAL BY JURY, AND IT WILL NOT AT ANY TIME INSIST 
UPON, OR PLEAD OR IN ANY MANNER WHATSOEVER CLAIM OR TAKE THE 
BENEFTT OR ADVANTAGE OF A TKIAL BY JURY IN ANY ACTION ARISING IN 
CONNECTION WTTH THIS NOTE, THE CREDIT AGREEIVIIENT OR ANY OF THE 
OTHER DOCUMENTS. 

PNTENTIONALLY LEFT BLANK] 
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IN WITNESS WHEREOF, and intending to be legally bound, the Borrowers have 
executed, issued and delivered this Note in Cleveland, Ohio on foe day and year above first 
written, 

ATTEST 

Title; '^Kt.t^ y-rc^>\^c>vv7 

VOLUNTEER ENERGY SERVICES. CNC 

Bv: y ^ ^ / ^ /U^uM^ > 
Name: Richard A. Cumutte, Sr. 

Title: President 

UOQ^TatsixxAext 
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\ ( 
ACKNOWLEDGMENT 

STATE OF OHIO 

COUNTY OF FRANKLIN 
SS: 

On this, foe 28fo day of January, 2005, before me, a Notary Public, the undersigned 
ojQScer, personally appeared Richard A. Cumutte, Sr, v/ho acknowledged himself to be the 
Piesidwit of Volunteer Energy Services, Inc^ an Ohio corporation (the "Company"), and foat 
he/she as such of&cer, being authorized to do so, executed the foregoing instrument for foe 
purposes- foerem contained by himselDherself as sucji o3fi5cer on behalf foe Company. 

IN WTTNESS WHEREOF, I hereunto set my hand and official seal. 

My Commission Expires: 

t i 

(JDCU37;a]JD04B37 

^ JAKES ft RYAN, Attomeyttlaw 

- : optoUen dsts 
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VOLUNTEER ENERGY SERVICES, INC. 

EXHIBrrC«5 

FILED UNDER SEAL 
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VOLUNTEER ENERGY SERVICES, INC 

EXHIBIT C-6 

Credit Rating 

See attached report irom Dun & Bradstreet Applicant does not believe foat ofoer services have 
yet rated applicant. 
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D&B Busmess Information Report: VOLUNTEER ENERGY SERVICES INC. 

D&B Business Information Report 
Copyright 2008 Dun & Bradstreet - Provided under contract for the exdusive use of subscriber 263737450L 

ATTN: Chris Report Printed: JUL 28 2008 
Xn Date 

BUSINESS SUMMARY 

VOLUNTEER ENERGY SERVICES INC. 
790 A Windmi l ler Dr 
PIckeringtonr OH 43147 

This Is a s ingle location 

Web s i te : 

Te lephone: 

Chief execu t i ve : 

Year s t a r t ed : 

Employs: 

Financial s ta tement 
da te : 

Sales F: 

Net w o r t h F: 

H is to ry : 

F inancing: 

Financial cond i t i on : 
SIC: 

Line o f business: 

www.veenergy.com 

614 856-3128 

RICHARD CURNUTTE SR, 
PRE5 

2001 

15 

DEC 31 2006 

$71,020,994 

$4,285,481 

CLEAR 

SECURED 

GOOD 
4924 

Natural gas distribution 

D-U-N-S Number : 02-845-5926 

D&B Rat ing : 3A2 

Financial s t r eng th : 3A Is $ 1 to XO mi l l i on 

Composi te c red i t 2 \s good , 
appra isa l : 

D&B PAYDEX®: 

12 -Month D&B PAYDEX: 7 8 
When weighted by dollar amount, payments to 
suppliers average 3 days beyond terms. 

Based on trade collected over fast 12 months. 

SPECIAL EVENTS 

02/25/2008 
D&B has recently requested an updated fiscal financial statement from this business. The receipt of this statement 
may be delayed due to finandal disclosure policies or other reasons. When an updated financial statement Is 
received, ft will be promptly made available In the Rnance and/or Statement Update section-

01/16/2008 
Typically companies prepare their fiscal financial statement within a few months of their fiscal year end close. 
However, for some businesses this timeframe varies considerably and their fiscal statment availability may be 
delayed. D&B generally begins to request an updated fiscal statement approximately 2-3 months after the fiscal 
close. 

10/16/2007 
Business address has changed from 800 Cross Point Rd, Ste D, Gahanna, OH, 43230 to 790 A WlndmiHer Dr , 
Pickerington, OH, 43147-

lD/15/2007 
A Rating change has occurred on this company.. 

SUMMARY ANALYSIS 
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D&B Business Infonnation Report: VOLU>]TEER ENERGY SERVICES INC, 

D&B Rat ing : 3A2 

Financial s t r e n g t h : 3A Indicates $ 1 to 10 m i l l i on . 

Composi te c red i t appra isa l : 2 Is good. 

The Rating w3S changed on November 2 1 , 2007 because the company submitted a current financial statement This 
credit rating was assigned because of D&B's assessment of the company's financial ratios and its cash flow. For more 
information, see the D&B Rating Key. 

Below Is an overview of the company's rating history since 07 /07 /01 : 

t Rat ing 
3A2 
1R4 
3A4 
3A2 
3A4 
2A4 
IA4 
BB2 
2R2 

~ 

Date Appl ied 
11/21/07 
10/15/07 
05/08/06 
09/28/04 
08/12/04 
08/06/03 
05/08/03 
06/05/02 
05/14/02 
07/07/01 

The Summar/ Analysis section reflects information in D&B's file as of :iuly 28, 2008. 

CUSTOMER SERVICE 

If you have questions about this report, please call our Customer Resource Center at 1.800.2343867 from anywhere 
within the U.S. I f you are outside the U-S, contact your local D&B office-

* * * Additional Decision Support Available * * * 

Additional D&B products, monitoring services and specialized Investigations are available to help you evaluate this 
company or its Industry.. Call Dun & Bradstreet's Customer Resource Center at 1.800.234-3867 from anywhere within 
the U.S. or visit our website at www.dnb.com. 

HISTORY 

The following information was reported 1 0 / 1 6 / 2 0 0 7 : 

Of f i ce r (s ) : RICHARD CURNUTTE SR, PRES 
RICHARD A CURNUTTE JR, DIR 
CLARK RUNCK, CFO 
RICK CURIMUTTE SR, V PRES 

DIRECTOR(S); THE OFFICER(S) 

Incorporated in the State of Ohio on January 12,. 2001. 

Business started 2001- 100% of capital stock is owned by officers. 

RICHARD CURNUTTE SR. Work history unknown. 

RICHARD A CURNUTTE m bam 1976. 200i-present active here. 

CLARK RUNCK 2004-presenfe active here, 

RICK CURNUTTE SR. Work history unknown. 
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D&B Busmess Information Report: VOLUNTEER ENERGY SERVICES INC. 

Business address has changed from 800 Cross Point Rd, Ste D, Gahanna, OH, 43230 to 790 A Windmiller Dr , 
Pickerington, OH, 43147. 

OPERATIONS 

10/16/2007 

Descr ip t ion: Provides natural gas distribution (100%V 

Has 40,000 account(s).. Terms are Net 20 days. Sells to manufacturers and retailer. Territory : United 
States-

NonseasonaL 

Employees: 15 which Includes officer(s). 

Faci l i t ies: Occupies 3,000 sq. ft. in a single story ^ame building. 

SIC & NAICS 

SIC: NAICS: 
Based on Information !n our file, D81.& has assigned this 221210 Natural Gas Distribution 
company an extended 8~digit SIC. D&B's use of 8-dIgit 
SlCs enables us to be more specific to a company's 
operations t^an If we use the standard 4-digit code. 

The 4-dlgit SIC numbers link to the description on the 
Occupational Safety & Health Administration (OSHA) 
Web slten Links open In a new browser window, 

49240000 Natural gas distribution 

D&B PAYDEX 

The D&B PAYDEX Is a unique, dollar weighted Indicator of payment performance based on up to 29 payment 
experiences as reported to DSB by trade references. 

3~MDnth D&B PAYDEX: 7 9 12-Month D&B PAYDEX; 7 8 
When weighted by dollar amount, payments to When weighted by dollar amount, payments to 
suppliers average 2 days beyond terms. 1 suppliers average 3 days beyond terms. 

Based on trade collected over last 3 months. Based on trade collected over last 12 months. 

When dollar amounts are not considered, then 
I approximately B3% of the company's payments are 
I within terms-

PAYMENT SUMMARY 

The Payment Summary section reflects payment Information in D&B's file as of tbe date of this report. 

Below is arj overview of the company's dollar-weighted payments, segmented by its suppliers' primary Industries: 

Tota l Tota l Dol lar Largest High Wi th in Days S low 
Rcv'd A m t s Credi t Terms < 3 1 3 1 - 6 0 61 -90 9 0 > 
m „.($) {$} {%) (%) _ 

Top indus t r ies : 

Natural gas dlstrib 5 1,165,500 1,000,000 96 2 2 -
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D&B Business Infonnation Report: VOLUNTEER ENERGY SERVICES INC. 

Nonclassified 

Short-trm busn credit 

Telephone communictns 

Whol office supplies 

Misc equipment rental 

MIsc business service 

Ret-direct selling 

Personal credit 

Accounting servirps 

OTHER INDUSTRIES 

Other p a y m e n t ca tegor ies : 
Cash experiences 

Payment record unknown 

Unfavorable comments 

Placed fo r co l lec t ions: 

With D&B 

Other 

Total in D&B's file 

5 

4 

3 

3 

0 

0 

0 

0 

0 

29 

3,400 

106,000 

1,350 

1,750 

10,000 

5,000 

1,000 

1,000 

500 

1,250 

0 

0 

0 

0 

N/A 

1,295,750 

2,500 . 

40,000 

1,000 

750 

10,000 

5,000 

1,000 • 

1.000 

500 

500 

0 

0 

0 

1,000,000 

25 

83 

100 

51 

100 

50 

50 

100 

100 

100 

74 

17 

~ 
21 

-
50 

-
-
_ 

-

14 14 

50 

The highest Now Owes on file Is $35,000 

The highest Past Due on file is $250 

The aggregate dollar amount of the 29 payment experiences In D&B's file equals 21,9% of this company's average 
monthly sales. In Dun & Bradstreet's opinion, payment experiences exceeding 10% of a company's average monthly 
sales can be considered representative of payment performance. 

PAYMENT DETAILS 

Detailed Payment H is to tv 

Date Repor ted 
(mm/yy) 

07/08 

06/08 

' Paying Record 

'Ppt 
Ppt 

Ppt 

ppt 

Ppt 

Ppt 

ppt 

Ppt 

Ppt 

Ppt 

Ppt 

Ppt 

Ppt 

Ppt 

Ppt 

Ppt-Slow 60 

High Credi t 

250 

100 

50 : 

1,000,000 

100,000 

40,000 

30,000 '' 

25,000 i 

1,000: 

500 

500 . 

SOO 

250 

100 

1,000 

Now Owes 
($) 

2 5 0 ' 

0 

0 

0 

35,000 

7,500 

15,000 

5,000 

15,000 

750 

0 

50 

50 

50 

0 

250 

Past Due 

o"" 
0 

0 

0 

0 

D 

0 

0 

0 

0 

0 

0 

0 

0 

0 

250 

Sel l ing Te rms 

N30 

N30 

N3D 

N30 

N30 

Last Sale 
W i t h i n 

(monthB) 

1 mo 

4-5 mos 

&-12 mos 

1 mo 

1 mo 

I mo 

1 mo 

1 mo 

1 mo 

6-12 mos 

1 mo 

1 mo 

1 mo 

4-5 mos 

2-3 mos 
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D&B Business Infoimalion Report: VOLUNTEER ENERGY SERVICES INC, 

05/08 

04/08 

03/08 

01/OB 

11/07 

04/07 

03/07 

08/06 

07/06 

Slow 30-60 

Ppt 

Ppt-Slow 30 

Ppt 

Slow 30 

Ppt 

Ppt-Slow 30 

Ppt 

Ppt 

Ppt-Slow 30 

Ppt 

Ppt 

Slow 90-150 

40,000 
1,000 
5,000 

1,000 

2,500 

0 

750 : 

500 
500 . 

35,000 

10,000 

500: 

500: 

50 
1,000 
1,000 

500 

0 

0 

750 

SOO 
0 

35,000 

1,000 

SOO 

250 

0 
0 
0 

0 

0 

250 

0 

0 

0 
250 

N30 

Lease Agreemnt 

N30 

1 mo 
1 mo 
1 mo 

1 mo 

2-3 mos 
1 mo 

1 mo 
1 mo 

6-12 mos 

1 mo 

1 mo 

6-12 mos 

Payments Deta i l Key: red « 30 or more days beyond terms 
Payment experiences reflect how bills are met In relation to the terms granted. In some Instances payment beyond 
terms can be the result of disputes over merchandise, skipped Invoices etc, 

Eadi experience shown is from a separate supplier. Updated trade experiences replace those previously reported. 

STATEMENT UPDATE 

11/20/2007 

Fiscal s ta tement da ted DEC 3 1 2 0 0 6 : 

Assets 

cash 

Accts Rec 

Inventory 

Prepaid 

Curr Assets 

Rxt & Equip 

Note Receivable-Officers 

Deposits 

Tota l Assets 

158,117 

20,448,685 

3,724,659 

36,985 

$24 ,368 ,456 

48,379 

97,000 

109,882 

$24^623,717 

L iabi l i t ies 

Accts Pay 

Line Of Credit 

Accruals 

Taxes 

Curr Liabs 

COMMON STOCK 

TREASURY STOCK 

RETAINED EARNINGS 

Tota l 

10,666,192 

8,718,402 

841,260 

112,382 

$20 ,338 ,236 

500 

(800,000) 

5,084,981 

$24 ,623 ,717 

From JAN 01 2006 to DEC 31 2006 annual sales $71,020,994; cost of goods sold $65,869,180- Gross profit 
$5,151,814; operating expenses $3,592,070, Operating income $1,559,744; other Income $324,287; other expenses 
$666,277; net Income before taxes $1,217,754; net income $1,217,754. 

Prepared fi-om statement(s) by Accountant: Schneider Downs & Co., Inc., Columbus, Ohio. 

ACCOUNTANT'S OPINION 
"A review of the accountant's opinion Indicated that the Rnandal statement meets generally accepted accounting 
principles and the audit contains no qualifications." 

FINANCE 

08/08/2007 

Two-year s ta tement compara t i ve : 

Fiscal Fiscal 
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D&B Business Information Report: VOLUNTEER ENE.RGY SERVICES INC. 

Dec 3 1 2004 Dec 3 1 2005 

Current Assets 

; Current Uabs 

jCurrent Ratio 

;Worklng Capital 

I Other Assets 

I Net Worth 
i Sales 

Long Term Llab 

Net Profit (Loss) 

16,599,415 

9,840,659 

1,69 

6,758,746 

63,137 

1,546,111 

41,248,186 

5,175,772 

760.897 

33,340,2951 

30,366,892/ 

i.ii 
2,973,403; 

140,3241 
3,113,7271 

72,332,869 j 

2,267,6l6i 

Fiscal s t a t emen t da ted DEC 3 1 ZOOS: 

Assets 

Cash 

Accts Rec 

Inventory 

Accounts Receivable-Other 

Prepaid 

Curr Assets 

Rxt & Equip 

Mote ReceWable-Officers 

Deposits 

To ta l Assets 

653,542 

27,489,254 

5,114,819 

11,500 

71,180 

$33,340,295 

33,990 

72,750 

33,584 

$33,480,619 

Liabi l i t ies 

Accts Pay 

Line Of Credit 

Accruals 

Taxes 

Curr Uabs 

COMMON STOCK 

TREASURY STOCK 

RETAINED EARNINGS 

Tota l 

15,497,997 

12,597,132 

1,009,527 

1,262,236 

$30,366,892 

500 

(800,000) 

3,913,227 

$33,480,619 

From JAN 01 2005 to DEC 31 2005 annual sales $72,332,869; cost of goods sold $65,473,306- Gross profit 
$6,859,563; operating expenses $3,947,820. Operating income $2,911,743; other income $211,129; other expenses 
$396,539; net Income before taxes $2,726,333; Federal income tax $1,494,794, Net income $1,231,539-

Prepared from statement(s) by Accountant: Schneider Downs & Co.., Inc., Columbus, Ohio. 

ACCOUNTANT*S OPINION 
A review of the accountant's opinion Indicated that the financial statement meets generally accepted accounting 
principles and the audit contains no quatiHcatlons. 

On August 7, 2007, Chris Munn, Mgr, confirmed company name, address, principals, annual sales and operational 
information using Dun fit Sradstreet's Internet-based update method (eUpdate) at www.dnb.com-

KEY BUSINESS RATIOS 

S ta temen t da te : DEC 31 2006 
Based on th i s numbe r o f es tab l ishments : 64 

F i rm 
Retum of Sales: 
Current Ratio: 
Assets/ Sales: 
Total LiablJIty/Net Wort:h: 

1.7 
1-2 
34.,7 
474.6 

I n d u s t r y Median 
Return of Sales: 
Current Ratio: 
Assets / Sales: 
Total L iabi l i ty /Net Wort:h: 

3,7 
1.1 
125.8 
197,4 

PUBLIC FILINGS 

The following Public Filing data Is for information purposes only and is not the official record. Certified copies can only 
be obtained from the official source. 
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D&B Business Information Report: VOLUNTEER ENERGY SERVICES INC. 

LIENS 

A lienhoider can file the same lien in more than one filing location. The appearance of multiple liens filed by the same 
llenholder against a debtor may be indicative of such an occurrence. 
Amount: $1,205 
Sta tus : Op«n 
DOCKET NO.; 2Q05JG01S437 
Type: State Tax 
Filed by : STATE OF OHIO 
Against : VOLUNTEER ENERGY SVC INC 
Where f i l e d : FRANKUN COUNTY COMMON PLEAS COURT, COLUMBUS, OH 

Date s ta tus a t t a ined : 
Date filed: 
Latest Info Received: 

05/31/2006 
05/31/2006 
03/08/2007 

UCC FXUNGS 

Collateral: 
Type: 
Sec. par ty : 
Debtor: 
Filing number : 
Filed wi th : 

All Assets 
Original 
NATIONAL CITY BUSINESS CREDIT, INC., AS AGENT, CLEVELAND, OH 
VOLUNTEER ENERGY SERVICES, INC, 
OH00086Q5795a 
SECRETARY OF STATE/UCC DIVISION, COLUMBUS, OH 

Date f i l e d : 
Latest I n f o Received: 

02/01/2005 
02/14/2005 

Type: 
Sec. par ty : 
Debtor : 
Fi l ing n u m b e r : 
Filed w i t h : 

Amendment 
NATIONAL CITY BUSINESS CREDIT, INC., AS AGENT, CLEVELAND, OH 
VOLUNTEER ENERGY SERVICES, INC and OTHERS 
20080460115 
SECRETARY OF STATE/UCC DIVISION, COLUMBUS, OH 

Date f i l ed : 
Latest I n f o Received: 
Or ig inal UCC f i led date : 
Or ig inal f i l i ng no . : 

02/14/2008 
03/04/2008 
02/01/2005 
OH00DB605795D 

Col la tera l : 

Type: 
SEC. par ty : 
Debtor: 
Filing number : 
Filed with; 

Negotiable instruments inciuding proceeds and products - Inventory Including 
proceeds and products - Assets including proceeds and products - Account{s) 
Including proceeds and products - and OTHERS 
Original 
LASALLE BANK NATIONAL ASSOCIATION, CHICAGO, IL 
VOLUNTEER ENERGY SERVICES, INC 
OH00119082903 
SECRETARY OF STATE/UCC DIVISION, COLUMBUS, OH 

Pate f i f ed : 
Latest Info Received: 

09/13/2007 
09/25/2007 

The public record Items contained In this report may have been paid, terminated, vacated or released prior to the 
date this report was printed. 

GOVERNMENT ACTIVITY 

Ac t i v i t y s u m m a r y 
Bon-ower (Dlr/Guar): 
Administrative debt: 

NO 
NO 
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D&B Busmess Information Report: VOLUNTEER ENERGY SERVICES INC, 

Contractor: NO 
Grantee: NO 
Party excluded from federal program(s): NO 

Possible candidate for socio-economic program consideration 
Labor surplus area: N/A 
Small Business: YES (2008) 
8(A) firm: N/A 

The details provided in the Government Activity section are as reported to Dun 8L Bradstreet by the federal 
government and other sources. 

Copyright 2008 Dun a. Bradstreet - Provided under contract for the exdusive use of subscriber 263737450L 

149 

file://C:\Documents and SettingsMLEVLocal Setlings\Temporaiy Intemet Files\OLK4E\309-.. 7/30/2008 

file://C:/Documents


VOLUNTEER ENERGY SERVICES, INC 

EXmBIT C-7 

Cre<Mt Rjsport 

See attached credit report from Dun & Bradstreet filed with C-6. 
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VOLUNTEER ENERGY SERVICES, ENC. 

EXBOBITC-S 

Bankruptcy Infonnation 

Not applicable. None. 

151 



VOLUNTEER ENERGY SERVICES, INC. 

EXHIBIT C"9 

Merger InfoiroatJon 

Not applicable. None. 

JIE/JLE/713783 1 
201003.001 
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E X m B I T D-l "Operat ions" 

VOLIJNTEER E^DERGY SERVICES, I N C . 

A. General Reatiir^meBfa 

Volunteer Baexgy Services, Ijac, (VESQ will pTircbase natural gas and will soppiy 
and deliver natural gas to customers that sign a naturaj gas sales agrecanrat wfih 
V ^ L VESI will purchase and sell natoral gas to cuBtomers under the exiting 
niles and tariff requimncnts of Cohraibia Gas of Obio C'COH"), Dominion East 
OMo Gas PEG), and in tbe near fiOMe VBCTRBN and C S Q ^ 
to the rules and regulalaons ofthePal>lic Utilities Commission of Ohio 
C'PUCO''). 

Volunteer Energy Services, Inc. currently delivers wholesale suppli^ of natural 
gae to onatomBTs beinnd liie gas companies, Columbia Gas of Ohio (COB) and 
Dominion Bast Ohio Gas ("DEO"). 

B. Point of Delivery 

The Point of Delivery for natural gas for purposes of passing title and detemiimng 
a Proposal price shall bo the inlet side of the city gate met^ for the various gas 
companies. VESI itoU have full lesponsjbiUty for arranging IranspOTtation to the 
cily gate on a daily basis witoi the balancing and banking toles'ances pecmitted 
by each gas company* All ccgjoises, fees, fines or costs associated with 
imbalances on both &e transmission system and tbe local gas company shall be 
paid by VESL 

C ^gfarral Gns Qaiality Specifications 

Natural gas iCTdered to the various gas compaiues city gate shall meet the 
pipeline quality standards established by eadh interstate transmission company 
and eajdi local gas company. VESI shaO take Ml re^onsibiiity for meeting the 
quality standards for both the interstate pipeline(s) and the local gas corapanieB. 
To the degree that any gas tendered by VESI fails to meet theonal valnes, or fells 
below &e established quaKty standards for moisture, solfur or contaminants, the 
M cost for such failure to comply with pipcline/distiibution quality stMidaids 
shall be paid by VESI 

D, Sapplv and Distribnfioiti Plan 

Volunteer Energy Services, Inc. currently delivers to its COH and DEO maikets 
using varioiis supply sources. This mcludes Gulf Coast supply delivered into 
Columbia Gulf Transmis^on and Dominion Transmission, Appalachian 
Production and Supply Pool volumes. VESI aho uses supply originafions firom 

153 



AMR Pipeline, Texas Gas Transmission, Temiessee Gas Pipelme and Tezas 
Eastern Transmission for maiifcet areas on COH*s syst«n, whidi may be betta* 
served throngh these interstate pipeline, 

VESI currently owns Firm Trangjortation capacity and tcansparfe on Columbia 
Gas Tranamisaion (TCO) using Finn Transportafion Service (FTS) agreements 
and Storage Service Tiansportation (SST) agreements. Volunteat Enargy 
Services, Xac. also has contracts for Farm Storage Service ffSS) on TCO. 
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EXHIBIT D-2 "Operatioiis Expertise'* 

VOI^UNTEER EPffiRGY SERVICES, JKC 

Since it has been in business, VESI has been engaged in aH the activities described below. These 
activities sball contimje in tbe feture as VESI oSet retail natural gas service. 

Gas Snpplv Management Prograin 

VESfs Gas Supply Management Program is custom t^ored to the end-users needs, with service 
levels, pricing, and fee structure negotiated to meet each customer's specrKc reqmremeats. ha 
order to meet the goal and objectives as stated, VESI recommends establishmg the natural gas 
energy managem^t services fbr our customers as outlined below: 

Gas Snppty and Storage 

VESI will evakiate interraptible, firm transportatiDn options and storage arrangements on tbe 
IDC and upstream pipdines for each customer tacility recdivmg gas supply torn VESI 

VESFs natural gas supply strategy is :focuscd on purchases of firm supplies und^ spot and long 
term airangements directly fimu Ohio production areas, pioducerB, supplemented with 
economical Gulf Coast production ftom various production areas and interstate pipelines. VESI 
currentiy owns and transports on Dominion Tiransmission and Columbia Gas Transmission 
(TOO) imng Firm Tran^ortadon Service (FTS) agceemoits and Storage Servioe Transportation 
(SST) agreements. VESI also has contracts for Firm Storage Service (FSS) on TCO. 

girm TranspDrtotSon/Canacift^ Release 

VtiSI will contiime to assess the availability of short tenn and long-term release of firm capacity 
rights on the interstate pipelines upstream of customer's fecilitiee for our customers. In addition 
to monitoring of all relevant BBB's, VESI has established trading relationships with other 
maiketera, IJDC'e and pipeline wbich have yielded d ŝooimted firm transportation via capadty 
relesse prog-ams-

RfcQBJr&iaent Estimates 

VESI wm prepare gas xequkement forecasts and submit all necessary LDC and pipeline 
nominadoiK. VESI will develop forecasting procedures that will provide adequate usage 
estimates and updates necessary to meet actual demand fbr VESI customers aud to comply with 
pipeline and IDC balancing requirements as required 
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gcbednljpg 

VESI will do all necessary pipdine and LDC scheduling, dispatching and nomina&jg reqdred to 
deliver natural gas and to emure that VESI customers have full advaamge of any upstream 
pipelme discounts. VESI will schedule and monitor daily, all flowing gas on upstream pipeline. 
VESI shall have Ml responsibility for arrauglng transportation "to the caty gate oa a daily basis 

withm Che balancing ami bonlrmg tolerances permitted by the vadous gas coci^ardes. All 
expaifiCfS, fees> fines» or costs associated wiQi hnbalances on both the interst^e transmission 
system and the local gas companies shall be pdd by YBSL 

<;!iiBtoin!2»d CnstomerReporte 

3n conjunction with the performance review meetings vrith customers, various reports will be 
prepared for customers use. These reports can include: cost savings as compared to published 
Index and/or IDC's rates, consumptioa history, price projectioufl for budgeting, etc 

IJnToidBg 

VESI will provide a mondily invoice to each custtmier in a tundy feshion, yvith a usage 
breakdown by account. Detailed infoiination will be supplied regardmg natural gas supplied and 
the appropriate cost of those supplies as ps: the natural gas sales agreement with each, customer, 
VESI will reconcile vohunetdc consurqption and tcansport^on charges with the applMile 
utility delivery statemeats, VESI will provide savmgs analysis on a monthly basis to eadi GTS 
customer. 

CustQmer_Complaints 

VESI provides a toil free number for customears inquiries. "VESI wiH respond to customs 
inquiries and complaint in accordance with Commission rules adopted pursuant to Section 
4929.22 of the Revised Code and contained in Chapter 4901:1-29 of the Ohio Admicdstratxve 
Code 

Prichig 

VESI will present various pricing options for potential VESI customers. Practical consideration 
(such as base load expectations, pealc day usage, availability of spot gas, and trarisportation 
atenatLvcs) and commerdal factors (alternative fhcls, wfeto price ̂ ikes, tariff costs, long term 
gas madcet trends, eto.) will ini^act tiie pricing selectiorL 

Price typtions VBSI can provide now or in the fut«r& for customers are; 

1) Fixed price for an established t^m 

2) Fixed price wiCU periodic adjustments tied to market ttaddng mechanism 
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3) '*Cost Phis" methodology 

4) NYMEX related pridng 

5) indexed pridng 

6) Combmaticms of the above 

The primaiy objectives of iic VESI is to provide reliable* cost elective natural gas supplies and 
services, to ioaure that customers receive direct ben^its feom aB transport discounts inchiding 
CBpaclty release utilization VESI to become a supply partoer and to work, vriith customers to 
achieve savings, supply seairity, and comi^litive portfolio pridng that meets 1h& customer's 
needs and expectations* VBSI desires to be long-term racrgy partner with eacfa, and every 
customer* 
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EXHTBIT D-3 T̂Eey Technical Personnel' 

Volnntĉ er Energy Semces^ Inc. 

Richard A. Ctimufte Sr* r- Ride Is President of Volunteer Enesrgy Services, lac Rick 
particip^ed in the re-fbnnation of Volunteer BQei;gy Services, Inc. in March of 2001, 
Rick was named Presidaar of the new company and began serving customers in May of 
2O01. Volunteer Energy Services, Inc.*s main focus is arraagmg for natural gas supplies 
and working with Energy Cooperarives and non-profit Buyers Grot5)S. 

Ricfc Joined Volunteer Energy Corporation as Vice Ptesident, Sales/Marketmg in 1995, 
Riclc participated in the formation of Volunteer Energy Services, Inc. with the Williams 
Compaiues and was named President in 1996. Volunteer Energy Corporation arid 
Volunteer Energy Sesrvices, inn. -was sold to First Energy Solutions b November of 199S. 

Besfore joining VolunEear Energy Services, Iha Rick: was Prindpal / Vice Piiesident, 
Saies/Madceting for Broad Street Oil & Gas (BSO&G). BSO&G was later raid to 
Utilicorp/Aquilla Energy. He has also held management positions with Onicorp Energy 
and Yankee Gas Resources/Access Energy/Enron Bn^gy Services. 

Prior to entering the natural gas buaness he was Director of Energy Management for 
Wendy* s Intematirmal, As' Corporate Enragy Manager for Weody' s» He was responsible 
for energy managanent for 1200 corporate owned Wendy's restaurants ferou^out the 
United States. While at Wendy's, RM: transacted the nations first commercial third party 
natural gas purchase by buying natural gas fbr 66 Wea<iy's and Sister's Chicken & 
Biscuits restaurants on the Colnndna Gas of Ohb system. 

Before Wendy's, Kick was Energy Coordinator fbr MB,d-Ohio Regional Planniog 
Commission (MORPC) of Columbus, Ohio- Rick was responsible for administration of 
the D^artnaient of Energy* s/Ohio Depattment of Development wcathcrizajtionprograms 
for MORPC/Franklin Coimty Commissioners. 

Rick has over 18 years experience in the nahnal gas industry dealing with the aggregation 
of residential /commercial and industrial accounts tinou^out the Uidted States. 

Rick attended Ticevecca Nazarene ITniversity in Nashville, Tennessee where he earned a 
B.A^ degree in Social Sdeaces witii a minor in economics-
Phone: 614-S56-3128Bxt 224 
Fax. 614-856-3301 
B-mail: rcunratto@veenergy.com 
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Jeffrey M. Horsley - Mr. Horsley is Geneisl Manager, and manager Vohmteear Energy 
Services, Inc/s supply portfolio. His cmxentresponsibnities include assisting markets 
whh p3X)cucecQent of miural gas supplies, totsistate transportation agteemeots and 
management of die Gas ppra:ations activities. Mr. Horsley was the Director of Energy 
Supply and Operationfi for The Enfia:gy Cooperative (TEC). Mr* Horsley also served as. 
Director of Gas Opemtions for Volunteer Energy Corporation (VEQ. During his tenure 
at TBC aod VEC> li/fe. Horsl^ was responsa>le f or the adrainistrati^^ 
Schools Council natural gas managanent service program, vrfdch mduded the tracSdng of 
volumes, savings r^orts, agg?»gafied billing and utiHty invoice audicing. Mr. Horsley has 
also held qpecatiorjal managHncnt positions vMi Bxoad Street Oil and Gas and Enxcaa 
(Access En«:gy). 

Phone: 614-856^3224 Ext. 225 
Fax: 614- S56-354S 
B-maih jhorsl^@lepcorp6Iuo,com 

Tina M^Perlcim-Mrs, PesEkiuis is ail Operations Analyst, whose c ^ ^ on die 
account management and nomination needs of the.Cohnnbia Gas Distribution 
Com ĵames, indudiog COH, as well as the Columbia Gas Transmisdon and Columbia 
Gulf Trausmissioa iaterstato mariEets. Mrs. Perkins had held operatiottal positions with 
Ihe Ea^gy Cooperative (TEC), Vohmt£^ Energy Corporation (VEO and Broad Street 
Oil and Gas (Utilicorp/Energy One). During her tenure at TEC and VEC, Mrs. PexkJns 
was responsible for the account management, nominations and billing for the Ohio 
School Council natural gas management service program. 

Phone: 614-856^3224 Ext 230 
Fax: 614-856-3545 
Pv-mail: lpgdriris<^lepcorpobio-com 

Brenda G* Bammoas - Mrs. Bteunoas is an Op^aiions Analyst. Her current focus is 
on the account management and nomination needs of the Donsnion Distribution 
Cotnpauies, includmg the Douunion East Ohio and Domioion West Ohio gas companies, 
as well as the Dominion interstate pipeline maricet areas. Mrs* Hammpns has held 
operational petitions with The En^cgy Cooperative (TEC), Voiumeer l&isEgy Corporation 
(VEC) and NGO Development During her tenure at TEC and VEC, Mis. Hammons was 
involved in the management of over 70 school districts fbr the Ohio School Coundl 
aatoral gas managcmeait service program. 

Phone; 614-856^3224 Ext 229 
Fax: 614-856-3548 
B-raail: bhammons@lepcoipbhio.coin 
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