" ORIGINAL CRS
Case Number

. |02 -1788 - GA-CRS

Please type or print all required information. Identify all attachments with an exhibit label and title (Example: Exhibit
A-16 - Company History). All attachments should bear the legal name of the Applicant. Applicants should file completed
applications and all related correspondence with the Public Utilities Commission of Ohio, Docketing Division, 13" Fleor,
180 East Broad Street, Columbus Ohm 43215-3793

‘ savmg xt to your | local disk.

Tlns PDF l‘orm is' deslgned 50 ﬂlat you may dlrectiy mpllt mformatlon onto the form. You may also download the form by

A-1 Applicant intends to renew its certificate as: (check all that apply)
[/] Retail Natural Gas Aggregator

[¥] Retail Natural Gas Broker
A-2 Applicant information:

[/1Retail Natural Gas Marketer
Legal Name Volunteer Energy SGI'VIGGS. Inc N
47
Add 790 Wlndml!lar Drive, Plckenngton Ohio 431
(614) 856-3128

Current PUCO Certificate No.

Telephone No.

: Web site Address  Www. 'véenergy COm
02-022(3)

Effective Dates 08/20/08 through 08/20/08
A-3 Applicant information under which applicant will do business in Ohio:
Name

Volunteer Energy Services, Inc. or "VESI”
Address ' ler [

790 Windmiller Drive, Pickarington, Ohio 43147
Web site Address ~ Www.veeriergy.com

= o
- . foem =
Telephone No.  (614) 856-3128 ) e
' &
A-4 List all names under which the apphcant does business in North America: s = “
Voluniger Energy Serwces Ine. - - i
VESI =
C')_ W
A-5 Contact person for regulatory or emergency matters:
Name  Richard A. Cumutte, Sr. Title President
Business Address 790 Windmiller Drive, Pickerinigton, Ohio 43147
Telephone No.  (614) 856-3128

Fax No. (614) 856-3301 Email Address
This is to certify that the Inmases appearing are an
accurate and completa reproductlon of a case file
document daliv?d i
Technician m

mumdtte@veenergy com
in the regular cou

se of businesg. {CRNGS Supplier Renewal)
Date Processed 2/
180 East Broad Strest » Columbus,

Page 1 of 7
OH 43215-3793 » (614) 466-3016 ¢ www PUCO.chio.gov
The Public Utilities Commission of Ohio js an Equal Oppertunity Employer and Service Provider


http://www.veenergy.Gom
http://www.veenergy.com
mailto:rcumutte@veenergy.com
http://www.PUCO.ohio.gov

A-6

A-7

A-8

A-9

A-10

A-11

Contact person for Commission Staff use in investigating customer complaints:
Name RmhardA CumutteSr . S S , Title President ~
Business add 790 Windmiller Drive, Pickerington, Ohio 43147 |
Telephone No. (‘614)-“8"56“3128:' o Fax No. (614) 856-3301 - Emoail Address rchmutté.-@'véénergy.mm'f-
Applicant's address and toll-free number for customer service and complaints

Customer service address 790 Windimiller Drive, Pickerington, Ohio 43147 o

Toll-Free Telephone No, BO09TTVES  poy g (614) 856-3301 Email Address "CUmUtte@veenergy.com
Provide “Proof of an Ohio Office and Employee,” in accordance with Section 4929.22 of the Ohio

Revised Code, by listing name, Ohio office address, telephone number, and Web site address of the
designated Ohio Employee '

Name R_IE:ha'rd A. Cumune; Sr _ 7 ' Title  President =
Busincssaddress 790 Windmiller Drive, Pickerington, Ohio 43147
Telephone No. "(5?4) 856-3128 . Fax No. (814) 8583303 " Erai) Address roumutte@veenergy.com

Applicant's federal employer identification number 3’"17?725_93 -

Applicant’s form of ownership: (Check one)

(1 sole Proprietorship O Partuership
O Limited Liability Partnership (LLP) [ Limited Ligbility Company (LI1.C)
Corporation [ Other

(Check all that apply) Identify each natural gas company service area in which the applicant is
currently providing service or intends to provide service, including identification of each customer
class that the applicant is currently serving or intends to serve, for example: residential, small
commercial, and/or large commercial/industrial (mercantile) customers. (A mercantile customer, as defined
in Section 4929.01(L)(1) of the Ohio Revised Code, means a customer that consumes, other than for residential nse, more
than 500,000 cubic feet of natural gas per year at a single location within the state or consumes npatural gas, other than for
residential use, as part of an undertaking having more than three locations within or outside of this state. In accordance with
Section 4929.01(LY2) of the Ohio Revised Code, “Mercantile customer” excludes a not-for-profit customer that consumes,
other than for residential use, more than 500,000 cubic feet of natural gas per year at a single location within this state or
consumes natural gas, other than for residential use, as part of an wndertaking having more than three locations within or
ontside this state that has filed the necessary declaration with the Public Utilities Commission.)

(CRNGS Supplier Renewal - Version 1.07) Page 2 of 7


mailto:rcumutte@veenergy.com

::I Large Comnnercial / Industrial

g p— B - .
Residential D Small Commercial

[]

Vectren Energy Delivery of Obio

A-12 If applicant or an affiliated interest previously participated in any of Ohio’s Natural Gas Choice

Programs, for each service area and customer class, provide approximate start date(s) and/ox end

date(s) that the applicant began delivering and/or ended services.

] Cotumbia Gas of Ohio

[ Suall Commercial - Begiuning Date of Service .

Ll

[ | Dominion East Ohio

- Beginning Date of Service. - -

Industrial

DSmall Commeicial' Beginning Date of Service.

L

[ ] todustriat Beginning Date of Service -~ EndDate -

D Duke Energy Ohio

Small Commercial - Beginning Date of Service

Beginning Date of Sérvice

D Vectren Energy Delivery of Ohio

‘Beginning Date of Semce ' "~ End Date

A-13 If not currently participating in any of Qhio’s four Natural Gas Choice Programs, provide the
approximate start date that the applicant proposes to begin delivering services:

(CRNGS Supplier Renewal - Version 1.07)  Page 3 of 7
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A-14

A-15

A-16

A-17

A-18

B-1

B-2

B-3

B-4

=

 Intended Start Date

n East Obio

‘Dominia

- Vectren Energy Delivery of Ohio  Inierded Start Date .

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED.

Exhibit A-14 "Principal Officers, Directors & Partners,” provide the names, titles, addresses and
telephone numbers of the applicant’s principal officers, directors, partners, or other similar officials.

Exhibit A-15 "Corporate Structure,”" provide a description of the applicant’s corporate structure,
including a graphical depiction of such structure, and a list of all affiliate and subsidiary companies that
supply retail or wholesale natural gas or electricity to customers in North America.

Exhibit A~-16 "Company History," provide a concisc description of the applicant’s company history
and principal business interests.

Exhibit_A-17 "Articles of Incorporation and Bylaws, provide the articles of incorporation
filed with the state or jurisdiction in which the applicant is incorporated and any amendments

thereto, enly if the contents of the originally filed documents changed since the initial application.

Exhibit A-18 "Secretary of State," provide evidence that the applicant is still currently registered with
the Ohio Secretary of the State.

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED

Exhibit B-1 “Jurisdictions of Operation,” provide a current list of all jurisdictions in which the
applicant or any affiliated interest of the applicant is, at the date of filing the application, certified,
licensed, registered, or otherwise authorized to provide retail natural gas service, or retail/wholesale
electric services.

Exhibit B-2 "Experience & Plans," provide a current description of the applicant’s experience and
plan for contracting with customers, providing contracted services, providing billing statements, and
responding to customer inquiries and complaints in accordance with Commission rules adopted pursuant
to Section 4929.22 of the Revised Code and contained in Chapter 4901:1-29 of the Ohio Administrative
Code.

Exhibit B-3 "Summary of Experience," provide a concise and current summary of the applicant’s
experience in providing the service(s) for which it is seeking renewed certification (e.g., number and
types of customers served, utility service areas, volume of gas supplied, etc.).

Exhibit B4 "Disclosure of Liabilities and Investigations," provide a description of all existing,
pending or past rulings, judgments, contingent liabilities, revocations of authority, regulatory
investigations, or any other matter that could adversely impact the applicant’s financial or operational

(CRNGS Supplier Repewal - Version 1.07)  Page 4 of 7



B-5

B-6

C-1

C-2

C-3

C+4

C-5

status or ability to provide the services for which it is seeking renewed certification since applicant last
filed for certification.

Exhibit B-5 "Disclosure of Consumer Protection Violations,” disclose whether the applicant,
affiliate, predecessor of the applicant, or any principal officer of the applicant has been convicted or held
liable for fraud or for violation of any consumer protection or antitrust laws since applicant last filed for
certification.

IZI "No DYes 7

If Yes, provide 2 separate attachment labeled as Exln'bit B-5 "Disclosure of Consumer Protection
Violations,” detailing such violation(s) and providing all relevant documents. -

Exhibit B-6 "Disclosure of Certification Denial, Curtailment, Suspension, or Revocation,” disclose
whether the applicant or a predecessor of the applicant has had any certification, license, or application

to provide retail natural gas or retail/wholesale electric service denied, curtailed, suspended, or revoked,
or whether the applicant or predecessor has been terminated from any of Ohio’s Natural Gas Choice
programs, or been in default for failure to dehver natural ges since applicant fast filed for certification.

. il No DYei

If Yes, provide a separate attachment, labeled as xlublt B-6 "Disclosure of Certification Deni
Curtaflment, Suspension, or Revocation.” detailing such action(s) and providing all relevant documents,

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED

Exhibit C-1 “Annual Reports,” provide the two most recent Annual Reports to Shareholders. If
applicant does not have anmual reports, the applicant should provide similar information, labeled as
Exhibit C-1, or indicate that Exhibit C-1 is not applicable and why.

Exhibit C-2 “SEC Filings,” provide the most recent 10-K/8-K Filings with the SEC. If applicant does
not have such filings, it may submit those of its parent company. If the applica.nt does not have such
filings, then the applicant may indicate in Exhibit C-2 whether the applicant is not required to file with
the SEC and why.

Exhibit C-3 “Financial Statements,” provide copies of the applicant’s two most recent years of
audited financial statements (balance sheet, income statement, and cash flow statement). If audited
financial statements are not available, provide officer-certified financial statements. If the applicant has
not been in business long enough to satisfy this requirement, it shall file audited or officer-certified
financial statements covering the life of the business.

Exhibit C-4 “Financial Arrangements,” provide copics of the applicant's current financial
arrangements to conduct competitive retail natural gas service (CRNGS) as a business activity (e.g.,
guarantees, bank commitments, confractual arrangements, credit agreements, etc.)

Exhibit C-5 “Forecasted Financial Statements,” provide two years of forecasted financial statements

(balance sheet, income statement, and cash flow statement) for the applicant’s CRNGS operation, along
with a list of assumptions, and the name, address, email address, and telephone number of the preparer.

{CRNGS Supplier Renewal - Version 1.07)  Page 5 of 7



C-6

C-7

C-8

c9

D-2

Exhibit C-6 “Credit Rating,” provide a statement disclosing the applicant’s current credit rating as
reported by two of the following organizations: Duff & Phelps, Dun and Bradstreet Information
Services, Fitch IBCA, Moody’s Investors Service, Standard & Poors, or a similar organization. In
instances where an applicant does not have its own credit ratings, it may substitute the credit ratings of a
parent or affiliate organization, providcd the applicant submits a statement signed by a principal officer
of the applicant’s parent or affiliatc organization that guarantees the obligations of the applicant.

Exhibit C-7 “Credit Repoyt,” provide a copy of the applicant’s current credit report from Experion,
Dun and Bradstreet, or a similar organization.

Exhibit C-8 “Bankruptcy Imformation,” provide a list and description of any reorganizations,
protection from creditors, or any other form of bankvuptcy filings made by the applicant, a parent or

affiliate organization that guarantecs the obligations of the applicant or any officer of the applicant in the
current year or since applicant last fited for certification.

Exhibit C-9 “Merger Information,” provide a statement describing any dissolution or merger or
acquisition of the applicant since applicant last filed for certificalion.

SECTIOND - APPLICANT TECHNICAL CAPABILITY

PROVIDE THE FOLLOWING AS SEPARATE ATTACHMENTS AND LABEL AS INDICATED.

Exhibit D-1 “Operations.” provide a current written description of the operational nature of the
applicant’s business. Please include whether the applicant’s operations will include the contracting of
natural gas purchases for retail sales, the nomination and scheduling of retail natural gas for delivery,
and the provision of retail ancillary services, as well as other services used to supply natural gas to the
natural gas company city gate for retail customers.

Exhibit D-2 “Operations Expertise,” given the operational nature of the applicant’s business, provide
evidence of the applicant’s current expericnce and technical expertise in performing such operations.

Exhibit D-3 “Key Techunical Personnel,” provide the names, titles, email addresses, telephone
anumbers, and background of key personnel involved in the operational aspects of the applicant’s current
business.

Applicant Signature and Title WM A W £ / %WM

Swarn and subscribed before me this  28th day of July Month 2008 Year

s

Signature of efficial administering oath Print Name and Title

My commission cxpires on

= CHRISTINA M, MUNN
of % JNOtary Public, State of Ohio
’ My Commiasion Expires 10/24/12

(CRNGS Supplier Renewal - Version 1.07)  Page 6of 7



The Public Utilities Commission of Ohio

Competitive Retaill Natural Gas Service
Aftidavit Form
(Version 1.07)

In the Matter of the Application of )

for a Certificate or Renewal Certificate to Provide

; CaseNo. 37 - [18( -GA-CRS

Competitive Retail Natural Gas Service in Ohia. )

County of Frankiin
Stateof  ohio

(1)

@

(3

)

(3)

)

&)

(8

Richard A. Cumnutie, Sr. [Affiant], being duly sworn/affirmed, hereby states that:

The information provided within the certification or certification renewal application and supporting information is
complete, true, and accurate o the best knowledge of affiant.

The applicant will timely file an annoal report of its intrastate pross receipts and sales of hundred cubic feet of
natural gas pursuant to Sections 4905.10{A), 4311.18(A), and 4922 23(B), Ohio Revised Code.

The applicant will timely pay any assessment made pursuant to Section 4905.10 or Scction 4911.18(A), Ohio
Revised Code.

Applicant will comply with all applicable rules and orders adopted by the Public Utilities Commission of Ohio
pursuant to Titte 49, Ohio Revised Code.

Applicant will cooperate with the Public Utilities Commission of Ohio and its staff in the investigation of any
consumer complaint regarding any service offered or provided by the applicant.

Applicant will comply with Section 492821, Ohio Revised Code, regarding consent to the jurisdiction of the Ohio
courts and the service of process.

Applicant will inform the Public Utilities Commission of Ohio of any material change to the information supplied in
the certification or certification renewal application within 30 days of such material change, including any change in
contact persor for regulatory or emergency purposes or contact person for Staff use in investigating customer
complaints.

Affiant furiher sayeth nanght. .
A LoV Sa. [ Fuerdint
Affiant Signature & Title
Sworn and subscribed before me this  28th dayof July Month 2008 Year
Signatere of Official Admin ng Oath Print Name and Tide

CHRISTINA M. MUNN My commlssion expires on

Notary Pubiic, State of Chio .
My Commission Expires 10/24/12 {CRNGS Supplicr Renewal} Page 7ol 7

180 East Broad Street = Columbus, O 43215-3793 » {614) 466-3016 » www.PUICO ohio pov
The Puldi; Utilitics Cammission of Ohio iz an Egual Oppartunity Employes and Service Provider



VOLUNTEER ENERGY SERVICES, INC.
VOLUNTEER ENERGY SERVICES, INC.
EXHIBIT A-14

Principal Officers, Directors and Partners




VOLUNTEER ENERGY SERVICES, INC.

Richard A. Curnutte, Sr.
Director, President and Treasurer
800 Cross Pointe Road

Suite D

Gahbanna, OH 43230

P: 614/856-3128, ext. 224

F: 614/856-3301

Email: rcumutte@veenergy.com

Clark Runck
- Director, Vice President and Treasurer
800 Cross Pointe Road
Suite D
Gahanna, OH 43230
P: 614/856-3128, ext. 235
F: 614/856-3301
Email: crunck@veenergy.com

Richard A. Curnutte, Ir.

Director and Secretary

800 Cross Pointe Road

Suite D

Gahanna, OH 43230

P: 614/856-3128,

F: 614/856-3301

Email: rcurnutte(@vecnergy.com



mailto:rcumutte@veenergy.com
mailto:cnmck@veenergy.com
mailto:rcumutte@veenergy.com

VOLUNTEER ENERGY SERVICES, INC.

EXHIBIT A-15

Corporate Structurg

10
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VOLUNTEER ENERGY SERVICES, INC,

EXHIBIT A-16

Company History

12




Introduction

It is our pleasyre 1o provide information on Volunteer Energy Services, Inc. (VESI) to the Public
Utilities Commission of Ohio {PUCO). VESI, an Ohio cotporation was incorporated on March
2, 2001. VESI is a full-service marketer, serving nafural gas customers in Ohio, Kentucky and
New York. VESI received its certificate as a gas marketer in Ohio on August 19, 2002 in PUCO
Case No. 02-1786-GA-CRS. As a certified retail natural gas supplier, VESI currently provides
gas service to Choice and mercantile customers throughout the Columbia Gas of Ohio and
Dominion East Ohio Gas service territory. With the background and expertise of VESI’s
president, Richard Curnutte, Sr., VESI plans to offer savings to its gas customers by actmg asa
broker for clectric service. As a broker, VESI may aggregate its customers to maximize
potential savings in clectric costs. Mr. Curnutte’s background working with the Williams
Compenies under the original Volunteer Energy Services, and as Director of Energy
Management for Wendy’s provide him with the requisite skills and experience to lead VESI in
this expanded customer offering. VESI also provides energy services to its customers through an
intemet telemetry system that allows VESI to provide metering, submetering and rebilling
services to its customers. Through its patented process known as Visual Energy Window,
(VEW), VESI can provide its customers with in-depth power quality analysis.

VESI’s natural gas supply services program provide a comprehensive package that contains
supply and delivery security at competitive rates, compleic administrative support and
responsibility, and creative supply flexibility. VESI provides natural gas supplics and encrgy
services to commercial and industrial customers, energy cooperatives, buyer’s clubs, municipal
aggregations, and trade associations throughout the Ohio market area.

VESI’s President, Richard A. Curnutte Sr. participated in the re-formation of Volunteer Energy
Services, Inc, in March of 2001 and began serving wholesale customers in May of 2001.

Mr. Curnutte previously joined Volunteer Energy Corporation as Vice President,
Sales/Marketing in 1995. Mr. Cumutte participated in the formation of the original Volunteer
Energy Services, Inc. with the Williams Companies and was named President in 1996,
Volunteer Energy Corporation and Volunteer Energy Services, Inc. was sold to FirstEnergy
Solutions in November of 1998,

Before joining VESI, Mr. Cumutte was Principal and Vice President of Sales and Marketing for
Broad Street Oil and Gas (BSO&G). BSO&G was later =old to Utilicorp/Aquilla Energy. Mr.
Curnutte has also held management positions with Unicorp Energy and Yankee Gas
Resources/Access Energy.

Prior to entering the natural gas business Mr. Curnutte was Director of Energy Management for
Wendy’s International. As Corporate Energy Manager, Mr, Curnutte was responsible for energy
management for 1200 corporate restaurants throughout the United States. While at Wendy’s,
Mr. Curnutte transacted the nations first commercial third party natural gas purchase by buying
natural gas for 66 Wendy’s and Sister’s Chicken & Biscuits restaurants on the Columbia Gas of
Ohio system. He also was responsible for the management of their electric usage in 300 stores.

13




In this capacity Mr. Curnutte worked extensively with utility rates and tariffs to analyze the best
opportunities available.

Before Wendy’s, Mr. Curnuite was Energy Coordinator for Mid-Ohio Regional Planning
Commission (MORPC). Mr. Curnutte was responsible for administration of the Department of
Energy/Ohio Department of Development weatherization programs.

Mr. Curnutte has over 20 years of experience in the natural gas and epergy service industry
dealing in the sales of natural gas to commercial and industrial customers. All of VESI
employees and officers were previously with Voluntcer Energy Corporation and have a
combined 95 years of natural gas experience. Most of this experience was and is dedicated to
providing energy services to Ohio based customers.

Clark Runck Started his career as a pizza maker at Massey’s Pizza on September 1, 1964,

He worked his way up to CFO of the Corporate Company (Premier Broadcasting Company). Mr.
Runck was CFO for about 10 years, and remamed unti] leaving the Company on June 18, 2003,
He has received a Bachelors degree in Math in 1975 from Ohio University and a degree in
accounting from Franklin University in 1997, Mr. Runck started with VESI, as Controller, in
2003. On January 30, 2005, he was promoted to CFO, Director and Vice President. Mr. Runck
was instrumental in finalizing Veolunteer Energy’s Revolving Credit Agreement with National
City Business Credit Group.

Rick Curnutte Jr. (“Rick™) began working for Volunteer Energy Services, Inc. (VESI) in May of
2001. Prior to his current position with VESI, Rick worked as a natural gas sales representative
for The Energy Cooperative of Ohio (ECO) and The Energy Cooperative (TEC). Currently Asa
Director, Secretary, and Director of Sales, Rick manages and oversees commercial energy sales
from both interna) sales representatives and third-party sales channels (agents, aggregation
groups, telemarketers, et al). He has also overseen the creation and implementation of a brand- -
new CRM sales and management software solution, which-will allow VESI to better track,
service and sell our product to new and existing end-users

14



VOLUNTEER ENERGY SERVICES, INC.

EXHIBIT A-17

Articles of Incorporation
NO CHANGES

L5



VOLUNTEER ENERGY SERVICES, INC.

EXHIBIT A-13

Secretary of State

16



*200106502274*

DATE: DOCUMENT ID DESCRIPTION FILING EXPED PENALTY CERT
03/08/20801 200106502274 DOMESTIC ARTICLES/FOR PROFIT (ARF) 85.00 10.00 00 L)

Receipt
This is not 2 bill. Please do not remit payment.

CSC/DIAMOND ACCESS
50 W, BROAD STREET, SUITE 1800
COLUMBUS, OH 43215

CaPY
Q0

STATE OF OHIO

CERTIFICATE
Ohio Secretary of State, J. Kenneth Blackwell

1212893
It is hereby certified that the Secretary of State of Ohio has custody of the business records for
VOLUNTEER ENERGY SERVICES, INC.
and, that said business records show the filing and recording of

DOMESTIC ARTICLES/FOR PROFIT 200106502274

Witmess my hand and the scal of the
Secretary of State at Columbus, Ohio
this 2nd day of March, A.I>. 2001.

}/wm

Ohio Secretary of State

United States of America
State of Olio
Office of the Secretary of State

Documeni(s): Document No(s):

17




BS QRY BUS FILING DET

Page 1 of 1

Business Filing Information

Business Name Filing Type Fiing Date {C00)% age 1 |Additionat Filing Type info
VOLUNTEER ENERGY SERVICES, INC.|Domestic Articles/For Profit Mar 02 2001 | 200106502274

Domestic Agent Address Change Aug 20 2004 200423301050

Domestic Agent Address Change Dec 06 2004) 200501301310

Domestic Agent Subsequent Appointment|Mar 20 2007 [ 200708201960

help

Back 1o Menu

http://www?2.s0s.state.oh.us/pls/portal/ PORTAL_BS.BS QRY_BUS FILING DET.SHO... 7/30/2008


http://www2.sos.state.oh.us/pls/portal/PORTAL_BS.BS_QRY_BUS_%5eFILING

VOLUNTEER ENERGY SERVICES, INC.

EXHIBIT B-1

Jurisdiction of Cperations

19



Volunteer Energy Services, Inc. is a Certified Retail Natural Gas Suppller in Ohio. {Certificate
Number 02-022(i)). VESI also offers wholesale natural gas service in Kentucky, Pennsylvania,

New York and Michigan.

20




VOLUNTEER ENERGY SERVICES, INC.

EXHIBIT B-2

Experience and Plans

21




Experience

The major objectives of VESI's natural gas and electric supply services program are to provide a
comprehensive package that contains supply and delivery security at competitive rates, complete
administrative support and responsibility, and creative supply flexibility. VESI currently
provides natural gas supplies and energy services to the commercial and industrial customers,
energy cooperatives, buyer’s clubs, municipal aggregations, and trade associations throughout
the Ohio market area. As a certified broker, VESI seeks to expand the array of services it offers
to its customers. VESI has the expertise to structure an energy supply portfolio to meet
customer’s individual needs.

VESI’s President, Rick Curnutie Sr., has over 20 years in the namral gas and energy services
industry dealing in the sales of natural gas to commercial and induvstrial customers, All of VESI
employees and officers were pneviously with Volunteer Energy Corporation and have a
combined 95 years of natural gas experience. Most of this experience was and is dedxcated to
- providing energy services to Ohio based customers.

Gas Supply Mapnagement Program

VESPs Gas Supply Management Program is custom tailored to the end-users needs, with service
levels, pricing, and fee structure negotiated to meet each customer’s specific requitements. In
order to meet the goal and objectives as stated, VES] recommends establishing the natural gas
energy management services for our customers as outlined below:

Gas Supply and Storage

For consideration of supply security and price protection, VESI evaluates interruptible, firm
trensportation options and storage arrangements on the LDC and upstream pipelines for each
costomer facility receiving gas supply from VESL

VESTI’s patural gas supply strategy is focused on purchases of firm supplies under spot and long
term arrangements directly from Ohio pmductmn areas, producers, supplemented with
economical Gulf Coast production from various production areas and interstate pipelines. VESI
currently owns and transports on Dominion Transmission and Columbia Gas Transmission
(TCO) using Firm Transportation Services (FT'S) agreements and Storage Service Transportation
(SST) agreements. VESI also has contracts from Firm Storage Service (FSS) on TCO.

Firm Transportation/Capacity Release

VESI assesses the availability of short term and long-term release of firm capacity rights on the
Interstate pipelines upstream of customer’s facilities for our: customers. In addition to the

momtoring of all relevant EBB’s, VESI has esiablished trading relationships with other.

marketess, LDC’s and pipelines which have yielded discounted firm transportation via capacity
release programs.




uirement Estimates

VES] will prepare gas requirements forecasts and submit all necessary LDC and pipeline
nominations, VESI will develop forecasting procedures that will provide adequate usape
eéstimates and updates necessary to meet actual demand for VESI customers and to comply with
pipeline and LDC balancing requirements as required.

Scheduling

VESI does all necessary pipeline and LDC scheduling, dispatching and nominating required to
deliver natuyral gas and to ensure that VESI customers have full advantage of any upstream
pipelive discounts. VESI schedules and monitors daily, all flowing gas on upstream pipelines.
VESI has full responsibility for arranging transportation to the city gate on a daily basis within
the balancing and banking tolerances permitted by the various gas companies. All expenses,
fees, fines, or costs associated with imbalances on both the intersiate transmission system and the
local gas companies are paid by VESL

Cuastomized Customer Reports

In conjunction with the performance review meetings with customers, various teports will be
prepared for customer use. These reports can include: cost savings as compared to published
Index and/or LDC’s rates, consumption history, price projections for budgeting, etc.

Invoicing

VESI will provide a monthly invoice to each customer in a timely fashion, with a usage
breakdovwn by account. Detailed information will be supplied regarding natural gas supplied and
the appropriate cost of those supplies as per the natural gas sales agreement with each customer.
VESI will reconcile volumetric consumption and transportation charges with the applicable
utility delivery statements. VESI will provide savings analysis on a monthly basis to each GTS
customer.

Customer Complaints

~ VESI provides a toll free pumber for customers inquiries. VESI will respond to customer
inquiries and complaints in accordance with Commission rules.

Pricing

For electric customers, VESI will seek to aggregate its existing customers and contract with a
CRES provider to obtain savings for these customers. In so doing, VESI will review the
customer’s load and billing history to determine the best options.

For gas customers, VESI will present various pricing options. Practical consideration (such as
base load expectations, peak day usage, availability of spot gas, and transportation alternatives)
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and commercial factors (alternative fuels, winter price spikes, tariff costs, long term gas market
trends, etc.) will impact the pricing selection.

.Prioe options VESI can provide now or in the future for customers are:
1. Fixed price on an established term
2. Fixed price with periodic adjustments tied to market tracking mechanism
3. “Cost Plus” methodology
4, NYMEX related pricing
5. Indexed pricing
6. Combinations of all above

The primary objectives of VESI are to provide reliable, cost effective commodity supplies and

services, to insure that customers receive direct benefits from all transport discounts including

capacity release utilization. VESI plans to be a supply partner and to work with customers to
achieve savings, supply security, and competitive portfolio pricing that meets the customer’s
needs and expectations. VESI desires to be long-term energy partner with each and every
customer for the provision of both gas and electricity.
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VOLUNTEER ENERGY SERVICES, INC.

EXHIBIT B-3

Summary of Experience
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Summary of Experience

As a Certified Retail Natural Gas Supplier, VESI currently provides natural gas supplies and
energy services to the commercial and industrial customers, energy cooperatives, buyer’s clubs,
municipal aggregations, and trade associations throughout the Ohio Market area.

VESI has the expertise to structore an cnergy supply porifolio to meet a customer’s individuat
needs. VESI's President, Rick Curnutte Sr. has over 20 years in the natural gas and energy
services industry dealing in the sales of natural gas to commercial and industrial customers, Alf
of VESI employees and officers were previously with Volunteer Energy Corporation and have a -
combined 95 years of natural gas and electric experience. Most of this experience was and will
be in the future, dedicated to providing epergy services to primarily Ohio based customers.

VESI will use in-house salesmen to solicit new business. Our initial focus will be on the
business-to-business opportunities. VESI will focus on businesses with- multi site locations,
small to mid-size industrials, trade associations, energy cooperatives, buyet’s clubs and
governmental aggregation groups.

VESI will concentrate on providing the highest level of customer service. VESI is totally
focused on the Ohio market as its primary service territory. Every VESI employee is dedicated
to creating a partnership with the customer that far exceeds current industry standards.

The primary objective of VESI is to provide reliable, cost effective electric supplies and services
and to insure that customers receive the benefits they need. VESI plans to be a supply partner
and to work with customers to achieve savings, supply security, and competitive portfolio
pricing that meets the customer’s needs and expectations. VESI desires to be a long-term energy
partner with each and every customer.
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Not Applicable. None.

YOLUNTEER ENERGY SERVICES, INC.

EXHIBIT B4
Disclosure of Liabilities and Investigations
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VOLUNTEER ENERGY SERVICES, INC.
EXHIBIT B-5
Neither the applicant, a predecessor of the applicant nor any principal officer of the applicant has

ever been convicted or held liable for fraud or violation of any consumer protection or antitrust
laws within the past five years.
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VOLUNTEER ENERGY SERVICES, INC.
EXHIBIT B-6
Neither the applicant nor the predecessor of the applicant has had any certification, license or
application to provide retail natural gas or retail or wholesale electric service denied, curtailed,

suspendex or revoked, nor bas applicant ever been terminated from any of Ohio’s Natural Gas
Choiee programs or been in defanlt for failure to defiver natural gas.
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VOLUNTEER ENERGY SERVICES, INC.
EXHIBIT C-1
m@im@
Becaxﬁe VESI is not publicly traded on the stoé:k exchange, no publicly available, published

annual report exists; however, on the following pages are relevant financial disclosures made
available to sharcholders at least annually.
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VOLUNTEER ENERGY SERVICES, INC.
EXHIBIT C-2
SEC Fili

Vohmteer Energy Services, Inc. is not reguired to file with the Securities Exchange Commission
(SEC) because it is not publicly traded.
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VOLUNTEER ENERGY SERVICES, INC.
EXHIBIT C-3

FILED UNDER SEAL
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EXHIBIT C-4
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EXECUTION COPY

REVOLYING CREDIT
AND
SECURITY A_GREEMENT
NATIONAL CITY BUSINESS CREDIT, INC.
(AS LENDER, ADMINISTRATIVE AGENT AND AS COLLATERAL AGENT)
and

NATIONAL CITY BANK
(AS ISSUER)

and
SUCH OTHER LENDERS WHICH ARE NOW OR HEREAFTER A PARTY HERETO
and |

VOLUNTEER ENERGY SERVICES, INC.
(AS BORROWER)

January 31, 2005

(NCBNVES! CREDIT AGR- EXECUTION COPY.DOGC1Z
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REVOLVING CREDIT AND SECURITY AGREEMENT

. This Revolving Credit and Secority Agrsement (this “Agreement”), has been
executed and dated as of Jannary 31, 2005, by and among the Borrower (as hereinafier defined),
the financial institutions which are now or which hereafter become a party hereto (collectively,
the “Lenders" and individually, a "Lender"), National City Business Credit, Inc., an Ohic
cmporahon ("NCBC", as administrative agent and collateral agent for the Lenders and the

Issuer (as hereinafier defined) (NCBC, in such capactty, the "Agent”), and National City Bank, a
national banking association, as the Issver.

IN CONSIDERATION of the mufual covenants and undertakings herein
contained, the receipt and sufficiency of which are hereby acknowledged, the Borrower, the
Lenders, the Apent and the Issuer hereby agres as follows:

L DEEINITIONS.

1.1 Accounting Terms.

As used in this Agreement, the Notes, the Other Loan Documents, or any
certificate, report or ofher document made or delivered pursuant to this Agreement, accounting
terms not defined in Section 1.2 or elsewhers in this Agreement and accounting terms partly
defined in Section 1.2 to the extent not defined shall have the respective meanings given to them
uncler GAAP; provided, however, whenever such accounting texms are used for the purposes of
determining comphance with financial covensnts in this Agreement, such accounting terms shall
be defined in accordance with GAAP. All financial computations to be made under this
Agresment shall, mmless otherwize specifically provided herein, be made in accordance with
GAAP applied on a basis consistent in all material respects with the financial statements

delivered fo the Agent and the Lenders on or prior to the Closing Date.

12 General Terms.
For purposes of this Agreement, the following terms shall bave the following

meanings; A

"Accountants” shall have the meaning set forth in Section 2.7.

"Administrative Ounestionhaire” shall mean an Administrative Questionnayre in e
forn supplied by the Agent.

" "Advances" shall mesn and include the Revolving Advances mnd Letters of
Credit.
"Advance Rates" shall have the meaning set forth in Section 2.1(s) hereof.
"Affiliate" of any Pexson shall mezan (a) any Person which, directly or indirectly,
iz in control of, is controlled by, or is under common control with such Person, or (b) any Person

whao is a director of officer (i) of such Persun, (ii) of any Subsidisry of such Person or (jii) of any
Person described in clause () above. For purposes of this definition, control of a Person shall

{NCB-VES| CREDIT AGR- EXECUTION COPY.DOC:12-
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mean the power, direct or indirect, (x) to vote five percent (5%) or more of the secrities kaving
ordinary voting power for the election of directors of such Person, or (¥) to direct or cause the
direction of the management and policies of such Person whether by coniract or otherwiss.

"Agent” shall have the meaning set forth in the preamble to this Agreement aud
shall inchude its successors and assigns,

Aggregati i ervice Agreement” shall mean an egrecment beiween a
certified netural Gas rema:keter amd a 1oca1 chstnbunon company providing for the Jocal
distribution company’s fransposting and the remarketer's supplying, Gas to customers.

"Alternate Bage Rate” shall mean, for sny day, a rate per snnum equal to the
higher of; (a) the rate of interest which is established from time to time by National City Bank st
its principal office in Cleveland, Ohio as its “prime rate”™ or “base raw™ in effect, such rate to be
adjasted automafically, without notice, as of the opcnmg of business on the effective dafe of any
change in such rate (it being agreed that; (i) such rate is not necessarily the lowest rste of interest
then svailsble from National City Bank on fuctuating rate loans and (i) such rate may be
established by Natiopal Cify Bank by public announcement or otherwise) and (b) the Federal
Funds Effective Rate in effect on such day plus one half of one percent (.50%).

" Anti-Terror w3 shall mean any Iaws relating to iemorism or money
~ laundering, including Executive Order No. 13224, the USA Patriot Act, the laws comprising or
implementing the Bank Secrecy Act, and the laws administered by the Upited Staies Treasury
Depariment's Office of Foreign Asset Control (as any of the foregoing laws may from time to
time be amended, renewed, extended, or replaced).

*Applicsbie Yetter of Credit Fee Percentace” shall mean two and one half percent

{2.5%) per annum.

*Anplicable TIBOR Rate Margin™ shall mean two and one half percent (2.5%)

per anpum.

"Approved Fund” shall mean any Fusd that is administered o managed by (a) 2
Lender, (b} an Affiliate of 2 Lender or (¢} 2n entity or an Affiliate ofan entity that adminjsters or
wanages a Lender.

"Assignment and Assoiption” shell rean an assignment and assutaption eptered
into by a Lender and an Eligihle Assignes (imﬁuhe consent of any party whoss consent is
required by Section 16.3), and accepted by the Agent, in substantially the form of Exhibit 16.3 16.3 or
any other form approved by the Agent.

*Authority" shall have the meaning set forth in Secﬁou 4.18(d) hereof.

Covtract for Sale and Purcbase of Natural Gas {inciuding the related Geperal terms and
Conditions thereof) as promulgated by the North American Energy Stendards Board, Inc..

{HCBVES| CREDIT AGR- EXECUTION COPY DO 2}



"Blocked Account Agreemenis” shall mean, collectively, each of the Blocked
Acconnt Agreements, in form and substence satisfactory 0 the Agent, entered into by the
Borrower, as applicable, the Agent and the applicable Lockbox Bank at which the applicable
Collection Account is located, together with ail amendments, supplements, modifications,
substitutions ang replacements thereto and thereof.

"ﬂ!gs‘&ﬂ_l’_@;ggg" sha]}havethem&anmgas&pcdtosmhtetmmmﬁﬂ(b)

hereof,

“Borrower” shall mean Volunicer Ensrgy Services, Inc., an Ohbio corporation.

"Borrowing Base Certificate” shall mean a certificate duly execited by an officer

of the Borrow intely eted and in substantiaily the form of Exhibit A heselo.
appropriaiely con :

"Business Day" shall mean any day other than Saturday or Sunday or a legal
holiday on which commercial banks are anthorized or required by law to be closed for business
in Cleveland, Ohio and, if the applicable Business Day relates to any Libor Rate I oars, such day
must also be a day on which dealings are carried on in the London interbank market.

"Capital Expenditures” shall mean any cxpenditure made or lLiability incurred
which is, determined in docordance with GAAP, freated as a capital expenditure and not as an
expense item for the year in which it was made or incurred, as the case may be.

"Cash Concenfration Account" shall mean, with respect to the Borrower, that
certain commercial deposit acsount at National City Bank, in the name of NCBC, desipnated as
"National City Business Credit, Iuc. (as Agent for the benefit of the Lenders and the Issuer)
Voluonteer Energy Services, Inc. Cash Concentration Account”™, which shall be: (a) maintained by
the Apent with National City Bank pursuant to a Deposit Acconot Agreement, without Liability
by the Agent or National City Baok to pay interest thereon, (b) the funds within which shall be
the sole and exclusive property of the Agent for the pro rata bepefit of the Leaders and (c) from
which account the Agent shall have the imrevocable and exclusive right to withdraw funds until

all of the Obligations are paid, performed, satisfied and enforced in full and the commitrments of

the Lenders to make Advances hereunder and all Letters of Credit have tereinated,

"CERCLA" shall mean the Comprehensive Environmental Response,
Compersation and Liability Act of 1980, as amended, 42 U,8.C.. Sections 9601 et seq.

"Chenee of Control” shsll mear (@) the occurrence of any ‘event (whether in one
ar more related transamons) which results in a transfer of control of the Borrower from Richard
A. Curnuite, Sr.(a conversion of the Borrower 10 2 8 Corp as permiited hereunder will not

constitute a Change of Control), (b) any merger or consolidation of or with the Borrower in”

which the Bomower is not the swviving party or (c) the sale (whether in ope or more related
transactions) of all or substaniially all of the property or asseis of the Borrower. For purposes of
this definition, "control” shall mean the power, direct or indirect (x) to vote fifty percent (50%)
or more of the securitics having ordinary veting power for the election of directors of the

~ Borrower or (y} 4o direct or cause the direction of the mapagement and policies of the Borrower

by contract or otherwise.
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"Charges” shall mean all taxes, charges, fees, imposts, levies or other
assessments, inchiding, without limitation, all net income, gross income, gross receipts, sales,
use, ad valorem, value added, wansfer, franchise, profits, inventory, capital stock, Heemse,
withholding, payroll, ewployment, social secunrity, vnemployment, excise, severance, stamp,
occupation and property taxes, custom duties, fees, assessments, Liens, claims and charges,
together with any interest and any penalties, additions to tax or additionsl amouats, imposed by
any taxing or other similar goverumental authority, domestic or foreign (including, without
limitation, the Pemsion Bevefit Guaranty Corporation of amy emvirommental agemcy or
superfurd), upon the Collateral, the Bomrower or any other Loan Party.

*"CIP Repulations” shall bave the meaning assigned (o such term in Section 14.11
hereof.

“"Closing Dai¢" shall mean January 31, 2005 or such othey date as may be agreed
to by the parties hereto,

“Closing Memorandim™ shall mean the closing memorandum in the form
attached hereto as Exhibit B.

"Code" shall mean the Internal Revenue Code of 1986, as mmended from time fo
time and the regulations promulgated thereunder.

*Coligteral® shall meap alt of the tangible and intangible personal property sud
assets of the Borrower, whether npow owned or existing or hersaffer acquired or svising snd
wherever located inchading, without limitation::

(a)  all Receivables;

()  all Equipment;

(c)  all General Intangibles;
(d)  allTnventory;

(e)  all Investment Property;

(f)  all right, titls and interest in and to () its respective goods and other
personal property includiog, but not limited to, all merchendise retumed or rejected by
Customers, relating to or secwing any of the Receivables; (i) all rights as a consigaor, a
consignes, an unpaid vendor, mechanic, artisen, or otker Lienor, including stoppage in transit,
setoff, detinue, replevin, reclamation and repurchase; (jii) all additional emounts due from any
Customer relating to the Receivables; (iv) other property, including warmnty claims, relating to
ay goods secusing this Agreement; (v) all contract rights, rights of payment which have been
earned under a contract right, instrmpents (including promissory notes), documents, chattel paper
(including electrovic chattel paper), warehouse receipts, deposit recounts including, but not
Limited to, the Blocked Accounts, letters of credit, and money; (vi) all commezcial tort claims
(whether now existing or hereafter arising); (vii) if and when obimined, all real and personal
property of third parties in which a lien or security interest has been granted as security for the
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payment or enforcement of Receivables; and (viiX) any other goods or personal property, if any,
in which a security interest has hereafler been pranted in writing to the Agent;

(g) all ledger sheets, ledger cards, fles, wtrespnndem;e, records, books of
account, businéss papers, computer software (owned by ihe Borrower or in which it has an
interest), computer programs, tapes, disks and documeuts relating to (a), (i:r) (c), (@), (e) or {f) of
this paragraph; and

(®)  all proceeds and products of (a), (b), (¢), (d), (&), (f) and (g) in whatever
formn, including, but not Kmited tor cash, deposit accounts (whether or not cosmprised solely of
procesds), certificates of deposit, insurance proceeds (inchiding hazard, flood and credit
insurance), negotiable instruments and other mstruments for the payment of money, chattel
Paper, security agresments, documents, eminent domain proceeds, condemnation. proceeds and
tort clain proceeds,

"Collection Acconmts” shall have the meaning set forth in Section 4.13(g) bereof,

"Commitment Percentage” of any Lender shail mean the percentage set forth
below such Lender's name on the signature page hereof as same may be adjosted upon any
assignment by a Lender pursuant to Section 16.3 hereof

“Complignce_Certificate” shall mean the certificatc executed by the Chief
Finaneia] Officer of the Bono%rpmsunntto Section 9.7 or 9.8 substantially in the form of
Exhibit C and otherwise satisfactory to the Agent. .

"Copsents™ shall mean afl filings and ali licenses, permits, consems,approvals,
authorizations, qualifications and orders of govemnmental authorities and other third parties,
domestic or foreign, mecessary 1o carry on any Loan Pariy’s business, including, without
Emitation, any Consents required under all applicsble federal, state or other applicable law.

"Contract Raie™ shall mesn, es of the date of determination, an interest rate per
annum equal to (z) the Alzmate Base Rate with respect 1o Domestic Rate Loans and (b) the sum
of the Libor Rate plus Applicable LIBOR Rate Maxgin with respect to Libor Rate Loans.

"Controlled Group” shall mean all members of a controlled group of corporations
and all trades or businesses (whether or not incorporated) mmder common control which, together
with the Borrower or any of its Subsidiaries, ere treated as e single employer under Section 414
af the Code.

"Custorner” shall mean and include the account debtor with respect fo amy
Receivable andfor the prospective purchaser of goods, services or beth with respect to any
. coniract of contract right, and/or any party who eniers into or proposes to enter into any contract
or other amangement with the Borrower pursusnt to which the Borrower is to deliver any
" personal property or perform any services.

. "Default" shall mean an event which, with the giving of nofice or passage of time
or both, would constitute an Event of Defauit.
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"Default Rate” shall bave the meaning set forth in Section 3.1(d) hereof.
_ "Defanlting Lendes" shell have the meaning set forth in Section 2.15(a) hereof,

"Deposit Account Agreement” shafl kave the meaning set forth in Section 4.15(g)
hereof. _

"Dollar” and the sign "$" shall mean Jawfol money of the United States of
America. -

"Pomgestic Rate Logy" shell mean any Advance that bears interest based upon the
Alternate Base Rate. .

“Earnines Before Interest and Taxes™ shall mean for any fiscal period the sum of
(i) vet income (or loss) of Voluateer Energy Services, Inc. and its Subsidiaries on a consolidated

basis for such period (excluding extraordinary gaing), () plus all interest expense of Valudteer
Energy Services, Inc. and its Subsidiaries on a consclidated basis for such period and (iii) phus a1l
charges against or minus credits o income of Volunteer Energy Services, Inc. and its
Subsidiaries for federal, state and Jocal taxes on a consolidated basis for such peziod.

*EB " shall mean for any fscal period the sum of (i) Earnings Before
Interest and Taxes for such period, (if) plus depreciation expenses of Vohmteer Energy Services,
Ine. and its Subsidisties deternined on a consolidated basis for such pexiod for federal; state and
local taxes, and (jii) plus amortization expenses of Volmieer Energy Services, Inc. and its
Subsidiaries on 2 consolidated basis for sach period.

' “ECQ” shall mean Emergy Cooperative of Oh:o, a not-for—proﬁt corporation
organized under the laws of the State of Ohio.

" “ECO QGas Sales Apreernent” shall mean any agreement between the Borrower
and ECO providing for the Borrower’s sale of Gas to ECO.

 “ECO Secnrity Apreernent” shall mean that certain Security Apreement, dated as
of Yeovary 31, 2005, cxecuted by ECO in favor of the Borrower and granting the Bomower a
security interest in the asscts of ECO as security for the obligations of ECO 1o the Borrower.

"Elirible Assignee" shall mean any of the following Petscms. () a Lender; (b) an
Affilicte of & Lender; (c) an Approved Fund; and (d) any other Pexson (other tham a natural
person) approved by (i) the Agent, (i) in the case of any assignment of a commitment to make
Advances herermder, the Issuer, and (fif) umless an Event of Default or Default bas occurred and
is contiming, the Borrower (each such approval not to be unreasonably withheld or delayed);
provided that, noiwithstanding the foregoing, the term “Eligible Assignee” shall not include of
the Borrower’s Affiliates of Subsidiaries and; provided, further, that, notwithstanding the
foregoing, 8 Persen shall only be an “Bligible Assignee” if {i) such Person shall have complied
with the requirements of Section 163, 16.16 and 16.17, and (i) the essipnment to or
participation of such Person shall not constitute a “prohibited ﬁ'ansactmn (as defined in Seetion
406 of ERISA or Section 4973 of the Code).
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“Eligible Inventory” shall mean and include with respect to ibe Borrower,
Inveniory of the Borrower, valued at the lower of cost or market value, determined on a first-in-
furst-out basts, which: (i) copsists of Gas, (if} has been delivered by the Borrower to a Local
Disiribution Company pursuant to an Aggregation\Pooling Service Agreement, (iif) is in Gas
sirage tanks or pipelines of such Local Distribution Company or related pipeline transmitter
pending {ransport to the Botrowers customers, (iv) which is not, in the Agent’s opinion, obsalete,
slow moving or unmerchantable and (v) the Agent, int its sole and reasonable discretion, shall not
deem ineligible Inventory, based on such considemtions as the Agent may from time to time
reasonably deem appropriate including, without himitation, whether the Inventory is subject to a
perfected, first pricrity security inferest im favor of the Agent and whether the Inventory

conforms to ell standards imposed by any governmental agency, division or department thereof -

which bas regulatory authority over such goods or the use or sale thereof In addition, no such
Inventory of the Borrower shall be Eligible Inventory if it:

(a) is not owned by the Borrower free and clear of all Liens and rights of any
other Person (including the rights of sursty that has issned a bond to assure the Bomower's
performance with respect to that Inventory), except the Liens in favor of the Agent, on behalf of
itself and the Lenders, and other Permitted Encumbrances (subject to reserves established by the
Apent in accordance with the terms of this Agreement);

(ea} is Inivenmry consisting of Gas heing delivered fo the Borrower pursuant io
a Base Contract for Sale and Purchase of Natural Gas which is not yet delivered fo a designated
citygate of the applicable Lacal Distribution Company;

(b}  except for Inventory consisting of Gas which is being transported to
customers by a Local Disiibution Company after delivery of such Gas fo suck Local
Distribution Company by the Borrower or which is being stored in Gas storage tanks or pipelines
of such Local Distribution Company or related pipeline transmitter prior to such tanspost
pursnant to an Aggregation\Pooling Service Agrecment, (i) is not located on premises owned,
leased or rented by the Borrower and set forth in Schedule 4.5 (as such Schedule may be updated
from time to time), or (ii) is stored at a leased location, unless a reesonably satisfactory landlord
waiver has been delivered to the Agent, or reserves reasonably satisfactory to the Apent have
been established by the Apent with respect thereto or (iii)is stored with a bailes or
warchouseman unless a reasomably satisfactory warchouseman walver or a reasonably
satisfactory, acknowledged bailee letter has been received by the Apent or reserves reasouably
satisfactory to the Agent have been established by the Agent with respect thereto, or (iv)is
locaied at s location owned by the Bomower that is subject to a mortgage in favor of a lender
other than the Agent vnless a reasonably safisfactory mortgagee waiver has been delivered to the
Agent, or reserves reasonably satisfactory to the Agent have been established by the Agent with
respect thereto;

()  except for Inventory consisting of Gas which is being transporied to
customers by a Local Distribution Company after delivery of such Gas to such Local
Distribution Comparty by the Borrower or which is being stored in Gas storage tanks or pipelines
of such Local Distribution Company or related pipeline transmitter of such Local Distribution
Company prior 10 sach tramsport pursuent {0 an Aggregation\Pooling Sexvice Agreement, is in
transit noless such otherwise Eligible Invemtory is (i) in transit from & domestic location owned
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by the Borrower or 4 domestic location identified on Schedule 8.1(t) (as such Schedule may be
updated from time to time) to 2 domestic location owned by the Bomrower or a location identified
on Schedule 8.1(1) (as such Schedole may be updated from time to time) or (if) mventory for
which tifle has passed to the Borrower, which is insured to the full vaive thereof and with respect
to which (A) all negotiable bills of lading shall be properly endorsed and in the Agent's
possession and (B) all aon-pegotiable bills of lnding shall be issued in the Agent's name;

@ s covered by a negofiable documuent of fitle, waless suck document has
been delivered to the Agent with all necessary endorsements, free and clear of all Liens except
those in favor of the Agent and the Lenders;

(¢}  is placed on consignment (or is being held purspant to a consigrament
agreeTneni);

(43 is excess, obsolete, unsalable, shopwom, seconds, damaged or nofit for
sale;

(g}  consisis of goods which have been retumed by the Customer, exchuding
goods returned for reprocessing in the ordinary course of business;

(k)  consists of display items or packing or shipping materials, manufachuring
supplies or replacement parts;

()  is not of a type held for sale in the ordinary course of the Borrower's
business;

-G breaches any of the representations-or warzanties pertaining to Inventory
of the Borrower sct forth in this Agreement or in any of the Other Loan Documents;

(k)  [reserved]

()  consists of any gross profit mark-up in connmection with the sale and
distribution thereof to any division of the Borrower or to any Affiliate of the Borrower:

() except for Inventory consisting of Gas which has been delivered by the
Bomrower to 2 Local Diswibution Company purseant to 2 Aggregation\Pooling Service
Agreement, consists of Hazardous Substences or goods that can be transported or sold ooly with
licenses that are not readily available.

{n) except for Inventory consigting of Ges which has been delivered by the
Borrower t0 a Local Distibution Company pursumnt to 2 Aggregation\WPooling Service
Agreement, is not covered by casualty insurance as required by terms of this Agreement
reasonably acceptable to the Agent;

(o)  was prodoced jn violation of the Fair Labor Standards Act apd subject to
the "hot goods" provision conteined in Title 29 U.S.C. Section 215(@)(1); or
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(M is not otherwise satisfactory to the Agent as determined in good faith by
the Agent in the exercise of #ts discretion in a reasonable manner.

) “Eligible Invoice” shall mean an invoice or other documentary evidence
satisfactory to the Agent of billings for Gas sold by the Borrower and which: (j) in the case of a
sale of Gas by the Bommower to a Customer In cormection with the Ohic CHOICE program and
framsported 1o such Customer by a Local Distibution Company pursuant to an
Appregation\Pooling Service Agreement, shall mean documentary evidence consisting of the
internal “invoice™ generated in connection with the Borrower's receipt of 2 report from such
Local Distribution Company reflecting the delivery of Gas to such Customer, such report by
such Local Distribution Company and the invoice sent by such Local Distribution Company on
behalf of the Borrower fo such Customer and {#) in the ¢ase of a sale of Gas by the Borrowet to
a Customer in conmection with general transmission service of the Borrower, shall meman the
invoice sent to such Customer direcily by the Borrower.

"Elipible Receivables” shall mean and include with respect to the Borrawer, each
Receivable consisting solely of Accounts of the Borrower arising in the ordinary conrse of such
Buarrower's business and which the Agent, in its sole and reasouable credit judgment, shall desm
to be an Eligible Receivable, based on such considerations as the Agent may from time to time
deem appropriate. A Receivable shall not be deemed eligible unless such Recsivable is subject
to the Agent's first priority perfected security interest and no other Lien (other than Permitied
Encumbrances), and is evidenced by an Eligible Invoice satisfactory to the Agent, In addition,
no Receivable of the Borrower shall be an Eligible Reéceivable if:

{(a)  except for sales to ECO prrsuant to the ECO Gas Sales Agreement, it
arises out of a sale made by the Borrower lo an Affiliate of the Borrower or %o a Person
controlied by an Affiliate of the Bomower;

()  except for sales to ECO pursuant to the ECO Gas Sales Agressoernt, it is
due or unpaid more than sixty (60) days afier the original due date or more than mnety (90) days
afier the original invoice date of the Eligible Invoice;

(bb)  with respect {0 sales 1o ECO pursuant to the ECO Gas Sales Agreement, it
is due orunpmdmoreﬂmnnmely(%)dnysaﬁcrthe original due date or more than one hundred
and twenty (120) days after the original invoice date of the Eligible lnvoice

- (@©  fifty percent (50%) or more of the Receivables from guch Customer arc
not deemed Eligible Receivables hereunder;

(d)  any covenant, representation or warranty contained in this Agreement with

respect to such Recejvable has been breached;

(2)  the Customer shall (i) apply for, suffer, or consent to the appointment of,
or the teking of possession by, a receiver, custodian, trustee or liquidator of itself or of all or a
substantial part of its property or call a meeting of its creditors, (if) admit in writing its inability,
or be generally unable, to pay its debts as they become due or cease operations of its present
business, (ili) make a general assipnment for the benefit of ereditors, (iv) commence a voluntary
case under any state or federal bankruptey laws (as now or hereafier in effect), (v} be adjudicaied
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a bankrupt or insolvent, (vi) file a petidon secking to take advantage of any other law providing
for the relief of deblors, (vil) acquiesce to, or fail to bave dismissed, any petition which js filed
against it in any involuntary case under such banlruptey laws, or (viii) take any action for the
purpose of effecting any of the foregoing;

({y  fthe ssle is to a Customer outside the contineutal United States of America
o, to the extent acceptable to the Agent, Canada, unless the sale is on letter of credit, guaranty or

_ acoeptance terms, in each cese acceptable (o the Agent in its sole discretion;

(g) the sale to the Customer is on a bill-and-held, guaranteed sole, sale-and-
return, sale on approval, comsignment or any other repurchase or retum basis or is evidenced by
chattel paper;

_(h)  the Agent believes, in its reasonable credit judgment, that collection of
such Receivable is insecure or that such Receivable may not be paid by reason of the Customer's
financial inability to pay;

) the Customer is the United Staies of America, any state or any depertment,
agency or instrumentality of any of them, vnless the Borrower assigns its right to payment of
such Receivable to the Agent pursuant to the Assignment of Claims Act of 1940, as amended (31
11.8.C. Sub-Section 3727 et seq. and 4] U.S.C, Sub-Section 15 et seq.) or bes otherwise
complied with other applicable laws and has complied with Section 6.4 hereof;

@ the goods giving rise to such Receivable have not been shipped or
transported to the Customer or the services giving rise to such Receivable have not been
performed by the Borrower or the Receivable otherwise does not represent a final sale;

(k)  except for sales to ECO pursuant to the ECO Gas Sales Apreement, the
Receivables of the Cnstomer exceed a credit limit deiermined by the Agent, in its sole discretion,
to the extent such Receivables;

()  the Receivable is subject to any offsct, deduction, defense, dispute, or
commterclaim, or is owed by a Customer that is also a creditor or supplier of the Bomrower (but
only to the extent of the Borrower's obligations to such customer from time to time) or the
Receivable is contingent in any respect or for any reason;

{m) the Borrower has made any agreement with smy Customer for any
deduction therefrom, except for discounts or allewances made in the ordinary course of business
for prompt payment, all of which discounts or allowances are reflected in the calenlation of the
face value of each respective invoice related thereto;

(n) any return, rejection or repossession of the merchandise hag occarred or
the rendition of services has beer disputed;

(o)  such Receivable is not payeble to the Borrowes; or
(p)  such Receivable is not otherwise satisfactory to the Agent as determined
in good faith by the Agent in the exercise of its discretion in a reasonable manner.
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) Axucle X hereof.

"Environmental Complaint”" shell have the meaning set forth in Section 4.18(d)

hereof.

“Epvironmental Laws” shall mean all federal, state and local environmental, land
115@-, zoning, healih, chemical use, safety end semitation laws, siatetes, ordinances and codes
relating to the protection of the envizonment andlor govemming the use, siorage, treatment,
generation, transportation, processing, handling, production or disposal of Hazardous Substances
and the rules, repulations, policies, guidelines, interpretations, decisions, orders and directives of
federal, state and local governmental agencies and authorities with respect thereto.

"Equipment” shall mean and inclede as to a Person all of such Person's goods
(other than Inventory) whether now owned or hereafter acquired and wherever located including,
without limitation, all equipwent, machinery, appartatus, vehicles, fittings, fmniture, furnishings,
fixtures, parts, accessories and all replacements and substitutions therefor or aceessions thereto.

"ERISA" shall mesn the Employee Retirement Income Security Act of 1974, as
amended from time to time end the rules and regulations promulgated thereunder.

"ENmCurTine rve Perce " ghall mean, for eny Interest Petiod in respect
ofany Libor Rate Loan, &3 of any date of determination, the aggregnte of the then stated
maximom reserve percentages (including any marginal, special, emetgency or snpplemental
reserves), expressed as a decimal, applicable to such Intevest Period (if more than one such
percentege is applicable, the daily average of such percentages for those days in such Inferest
Period during which smy such percentages shail be so applicable) by the Board of Governors of
the Federal Reserve Sysiern, any successor thereto, or any other banking authority, domestic or
foreign, to which the Agent or any Lender may be subject in respect to evrociurency fimding
(currently referred to as “FEurocurrency Liabilities” in Regulation D of the Federal Reserve
Board) or in respect of any other category of liabilities including deposits by reference to which
the interest rate on Libor Rate Loans is determined or any category of extension of eredit or other
assets that include the Libor Rate Loans. For purposes bereof, such reserve requirements shall
inchxde, without limitation, those imposed under Regulation D of the Federal Reserve Board and
the Libor Rate Loaps shall be deemed to constinde Ewrocumrency Liabilities subject to such
reserve requirements without benefit of credits for proration, exceptions or offseis which may be
available from time to time to the Agemt under said Regulation D.

*Event of Defaylt" shail mean the occurrence of any of the events get forth in

"Executive Order No. 13224" shall mean the Execwtive Order Mo. 13224 on
Terrorist Financing, effective September 24, 2001, as the same has been, or shall hereafier be,
renewed, extended, amended or replaced.

“Existing Letters of Credit™ means letters of credit outsmming on the Closing
Daie issued by National City Bank which will continue to be outstanding after the Closing Date
and which will be secured hersunder.

“Fee Letter” shall mean that certain letter dated as of the date hereof from the
Bormower to the Agent with respect to certain fees payable in connestion with this Apresment.
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“Eedenal Funds Effeclive Rate” shall mean, for emy day, the rale per annum
(rmmd&d upwards, if necessary, to the nearsst one hundredth of one percent {1/100th of 1%)
equal 1o the weighted average of the rates on overnight federal funds transactions with members

of the Federal Reserve System arranged by federal funds brokers on such day, as published by

the Federal Reserve Bauk of New York on the Business Day next succeeding such day;
provided, however, that: (a) if the day for whick such rate is o be determined is ot 2 Business
Day, the Federgl Funds Rate for such day shall be such a rate on sich transactions on the
immediately preceding Business Day as so published on the next sacceeding Business Day and
(bYif such mie is not so published for any Business Day, the Federal Funds Rate for such
Business Day shsll be the average of quotations for such day on such trapsactions received by
the Agent from three federal funds brokers of recognized standing selected by the Agent.

"Fixed Charge Caverape Ratio" shall mean and include, with respect to any fiscal
pcrlod, the ratio of (2) EBITDA minus Capital Expenditures that were not specifically fanded by

Indebtedness {other than & Revolving Advance) of Volunteer Energy Services, Inc. and its
Subsidiaries on a consolidated basis with respect fo such period, minus cash taxes paid
(including, if applicable, Subchapter S taxes) of Volunteer Energy Services, Inc. and iis
Subisidiaries on a consolidated basis with respect to such period fo (b} Fixed Charges.

"Fixed Charpes" shall moan, with respect to any fiscal perind, the sum of
(a) interest expense of Volunteer Enerpy Services, Inc. and its Subsidisries on a comsolidated
basis with respect to such period, plus (b) scheduled principal payments on Indebtedness of
Volunteer Energy Services, Inc. and its Subsidiaries on a consolidated basis with respect to such
period, plus (c) dividends and distributions (other than Income Tax Distibntions) of Volumteer
Epergy Services, Inc. and jts Subsidiaries on a consolidated basis with respect to such period as
permitted by Section 7.7 hereof,

"Formula Amount” shall have the meaning set forth in Section 2.1 (2).

"Fund" shaﬂmeanaﬂyperson(oﬂnrthannnannalperson)thatm(orm}lhé)
engaged in making, purchasing, holding or otherwise investing in commem:al loans and sumlm'
extensions of credlt in the ordinary course of its business.

gz AAP" shall mean generally accepted accounting principles in the United States
of America in effect from time to time,

“Gas™ shall mean any mixture of hydmcafbnus and noncombustible gages i a
gaseous state consisting primarily of methape which the Borrower sells in the ordinary course of
its business pursnant to its Ohio Competitive Retail Natural Gas Supplier Certificate.

"Geperal Intengibles” shall ean and inchude as to a Person all of such Person's
general intangibles, whether now owned or hereafter acquired including, withowt Limitation, ll
payment intangibles, choses in action, causes of action, corporate or other business records,
inventions, designs, patents, patent applications, eqmpment formulations, manufacturing
procedures, quality comtrol procedures, trademarks, service marks, trade secrets, goodwill,
copyrights, design rights, software, computer informafion, source codes, codes, records and
dates, registration, licenses, franchises, customer lists, tax refinds, tax refund claims, computer
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programs, all claims under guaranties, security jnterests or other security, held by or grantad to
- such Person to secure payment of any of the Receivables by 2 Costomer (other than to the extent
covered by Receivables), all rights of iaderanification and s} other intangible property of every
kind and nature (other than Receivables).

"Guversmental Body" shall mean any nation or government, any stale or other
political subdivision thereof or any entity exercising the legislative, judicial, regulatory or
administrative functions of or pertzining tu & government.

: “Guarantor" shall mean Rlchard A. Curnuite, Sr. and any other Person who may
hereafier guarantee payment or performance of the whole or any part of the Obligations and
"Guarantors” shall mean collectively all such Persons.

“Guaranty" shell mean any guaranty of the Obligations of the Borruwer exeeuted
by & Guarantor in favor of the Agent for its benefit, the benefit of the Issuer and for the ratable
benefit of the Lenders, together with all amendments, supplements, modlﬁcanons, substrutions
and seplacements thereto and thereof,

“Cuaranteed Eligibie Raceivable™ shall mean a Recelvable which constifutes an
Eligible Receivable and which is subject o an agreement with a Local Distribuiion Company, in
substance satisfactory to the Agent in its sole discretion, fully guarastying the Customer payment
of such Receivable to the Borrower or agresing unconditionally to purchase such Receivable
- from the Borrower so long as:

(a) the Local Distribition Company executing the agrecment providing for such
guaranty of purchase has given all consents necessary to pemmit the assignment of a secumty
intterest to the Agent in the Borrower’s rights under such agreement;

(b)  except for sales to ECC pursuant to the ECO Gas Sales Agreement, it is
. due or unpaid more than sixty (60) days after the original due daie or yrore than ninety (90) days
after the original invoice date of the Eligible Invoice; aud

' ()  with réspect to sales to ECO pursuant to the ECO Gas Sales Agresment, it
is due or unpaid more than ninety (90) days after the otiginal due date or more than one hundred
and twenty (120} days afier the original invoice date of the Eligible Invuice.

"Hazardous Discharge" shall have the meaning set forth in Section 4.18(d) bereof.

' "Hazardous Substance” shall mean, without limitation, any flammsable explosives,
radon, radiomctive materials, asbesios, urea formaldehyde foam insulation, polychlorinated
biphenyls, petrolenm apd petrolenm products, methane, hazardous materials, Hazardons Wastes,
hazmydous or Toxic Substances or related materials as defined in CERCLA, the Hazardous
Materials Transportation Act, as amended (49 U1.8.C. Sections 1801, et 5eq.), RCRA or any other
applicable Environmental Law and in the regulations adopted pursuant thereto,

"Hazardous Wasies” shall mean all waste materials subject to regulation under
CERCLA, RCRA or applicable state law, and any other applicable Federal and state laws now in
forcs o hereafter enacted relating to bazardous waste disposal.
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“Hedping Contyacts" shall mean foreign exchange contracts, curtency swap
sgrecments, futures contracts, interest rat= protection agreements, interest rate firture agreements,
interest rate swap agreemenis, inierest rafe cap agrecments, interest rate collar agreements,
option agreements or any other similar hedging agreements or arrangements entered into by a
Person

_ "Hedeine Obligatiops” shall mean all liabilities of a Person under Hedging
Contracts. )

"Income Tax Distribufions” shall have the meaning set forth in Section 7.7 hereof.

",ILM“ of a Person at a particalar date shall inean all obligations of such
Person: which ip accordance with GAAP would be classified upon a balance sheet as liabilities
(except capital stock and surplus eamed or otherwise) and in any event, without limitation by
reason of emumweration, shall include all Hedging Obligations, indebtedness, debt and other
similar monetary obligetions of such Person whether direct or guaranteed, and all premiums, if
any, due af the required prepayment dates of such indebiedness, and all indebtedness secured by
a Lien on assets owned by such Person, whether or not such indebtedness actuelly shall have
been created, assurned or Imcurred by such Person. Any indebtedness of such Person resniting
from the acquisition by such Person of any assets suhject to any Lien shall be deemed, for the
purposes hereof, to be the eguivalent of the creation, assumption and incurring of the
indebiedness secured thereby, whether or not actually so created, assomed or incurred, -

"Ineligible Security” shall mean any security which may not be underwritten or
dealt in by member banks of the Federal Reserve Systent under Section 16 of the Banking Act of
1933 (12 U.8.C. Section 24, Seventh), as amended.

"Interest Periad” shall mean the period provided for any Libor Rate Loan pursuant
to Section 2.2(b) hereof.. ‘

"Inventory” shall mean end include es to a Person al! of such Person's now owned
or horeafter acquired goods (inchiding, in the case of the Borrower, Invantory consisting of Gas),
merchandise and other personsl property, wherever locsted, to be fomished under any
consignment arrangement, contract of service or held for sale or lease, all raw materials, work in
process, finished goods and materials and supplies of any kiod, pature o description which are
or might be vsed or consumed in such Person's business or used in selling or farnishing such
goods, merchandise and other persdnal property, and all documnents of title, bill of lading or other
dosuments representing them.

"lovegtory Advance Rate” shall have the mesning set forth in Section Z.I(a)Cﬁj
hereof. -

"Investraent Property” shall mean and include as to a Person, all of such Person's
now owned or hereafter acquired securities (whether certificated or uncertificated), securities
eptitlements, securities accounts, commodities contracts and commodities accounts.

"Issuer” shall mean, with respect io any Letter of Credit, the issuer of such Letier
of Credit and shall be, with respect to apy Letter of Credit hereunder, National City Bank, or
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each other Lender that is requested by the Agent with the approval of the Borrower, and agrees
1o act as an Issuer, and each of their successors and assigns (and which may be replaced at the
sole discretion of the Agent).

“Lepder" and "Lenders” shall have the mesning ascribed to such term in the
prearable to this Agreement and shall include each Person which becomes a tramsferes, suctessor
or assign of any Lender. '

"Letter of Credit Application” shall have the meaning set forth in Section 2.9(a)
hereof. _

"Letter of Credii Fees" shall have the meaning set forth in Section 3.2 hereof.
"Letters of Credit” shall have the meaning set forth in Section 2.8 hereof.

"Libor Rate” shall mean, for any Interest Period with respect to a Libor Rate
Lozan, the quotient (rounded upwards, if necessary, to the nearest one sixieenth of one percent
(1/16th of 19} of: (x) the per annnm rate of interest, determined by the Ageni in accordemce with
its wsual procedures (which determinstion shall be conclusive absent manifest error) as of
approximsately 12:00 noon (London time) two (2} Business Days prior to the beginning of such
Interest Period pertaining to suchk Libor Rate Loan, a5 provided by Bloomberg’s or Reuters (or
any other shmiler company or service that provides rate quotations comparable to those currently
provided by such companies as the rate in the London interbank market), as determined by the
Agent from time to time for purposes of providing quotations of interest rates applicable to
deposits in Dollars or in the London interbank market) as the rute in the London interbank
mearket for deposits in Dollars in immediately available funds with a matrity comparable to such
Interest Period divided by (y¥)a number egual to 1.00 minus the Bwrocurrency Reserve
Percentage. In the event that such rate quotation is not available for any reason, then the rate (for
purposes of clause (x) hereof) shall be the rate, determined by the Agent as of approximately
12:00 noon (London time) two (2) Business Days prior to the beginning of such Interest Period
pertaining to such Libor Rate Loan, to be the average (rounded upwards, if necessary, to the
neavest one sixteenth of one percent (1/16th of 1%6)) of the per annum rates at which deposits in
Dollarg in immediately availahle finds in an amount comparable to such Libor borrowing and
with 4 maturity comparable o such Interest Period are offered to the prime bunks by leading
banks in the London interbank market. The Libor Rate shall be adjusted automatically on and as
of the effective date of any chahge in the Eurocurrency Reserve Perceniage.

"Libor Rate Toan" ehall mean an Advence at any time that bears interest based on
the Libor Rate. -~

"Lien" shall mean awy mortgage, deed of trust, pledge, hypothecation,

assignment, security interest, lien {whether statutory or otherwise), Charge, claim or -

encumbrance, of preference, priority or other security agreement or prefercntial arrangement
held or asserted in respect of any asset of any kind or pature whatsoever incleding, without
limitation, any conditional sale or other title retention agresment, any lease having substantially
the same economic effect as any of the foregoing, and the filing of, or agrecment to give, any
financing statement under the Uniform Commercial Code or comparable law of any jurisdiction.
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"Logn Account” shall have the meaning set forth in Section 2.7 hereof.

“Loan Party” or "Loan Parties” shall mean, singularly or collecfively, as the
context may require, the Borrower and ezch Subsidiary of the Bormower thai executes this

Agreement.

“Logal Distribution Company™ shell mean Cincinmati Gas and Electric Company,
Columbie Gas of Ohia, Inc, Dominion FEast Ohic Gas Company, and Columbia Gas of

Pennsyivania, and any other local gas distribution company aceceptable o the Agent in ifs sole
discretion.

"Lockbox" shall mean a post office box remted by and in fhe pame of the
Horrower as required by this Apreement and as to which only the applicable Lockbox Bank and
the Agent have access pursuant to the requitements of this Apreement and which can not be
closed by the applicable Lockbox Rank without the consent of the Agent pursuant to the
applicable Blocked Account Agresment.

*Lockbox Apreement” shall have the meaning set forth in Section 4.15(g) hereof.

"Lockbox Bank” shall mean National City Bank and, for such period as is
accepiable to the Agent, any other financial institwtion acceptable to the Agent.

"Material Adverse Effect' shall mesm a materal adverse effect om: (2) the
firancial condition, results of operations, business or prospects of the Borrower or any other
Loan Party, (b) the Bomower's ahility to pay the Obligations in accordance with the terms
thereof, (c)the value of the Collateral, or the Agent's Liens on the Collateral or, subject to
Permitted Encumbrances, the priority of any such Lien or (d) the practical realization of the
benefits of the Agenf's and each Lender's rights and remedies under this Agreement and the
Other Loan Documents.

"Maximum_Revolvipg_Advance Amount” shall meen "RENINENES

"Monthty Advenoes" shell huve the wening set forth in Seotion 3.1(a) hereof

*Muyltiemplover Plap" shall mean a “multiemployer plan® as defined in
Sections 3(37) and 4001(a)(3) of ERISA.

"National City Bapk" shall mean Naliopal City Bank, a national bavking
association, and its successors and assigns,

"NCBC" shall have the meamng set forth in the preamble to this Agrean:nt and
shall include its successors and assigns.

"Non-Congenting Lender" shall have the mearing set forth in Section 16.3(h)
hereof,
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"Note” shall mean each Rewvolving Credit Note and "Notes" shall collectively
mean all of the Revolving Credit Notes.

: "Obhipations” shall mean and include any and all loans, advances, debis,
linbilifies, obligations, covenants and duties {absoiuie, contingent, matyred or unmetured) owing
by the Borrower to the Lenders, the Issuer or the Agent or to any other direct or indirect
subsidiary or affiliste of the Agent, the Issuer or any Lender of any kind or nafure, present or
future (including, without linitation, any Imterest accruing thercon afier maturity, or afler the
filing of any petition in bankrupicy, or the commengement of any insolvency, reorganization or
like pruceeding relating to the Borrower, whether or oot a claim for post-filing or post-petition
interest is allowed in such proceeding), whether or not evidenced by any poie, guaranty or other
instrument, whether arising under any agresment, instrument or document, (including, without
limitation, this Agrecment and the Other Loan Documexnts) whether or not for the payment of
money, whether arising by reason of an extension of credit, openmg of a letter of credit, loan,
equipment lease or guareptee, under my Hedging Contract or in commection with muy cash
manegement of treasury administration services or in any other marmer, whether arising out of
overdrafis or deposit or other accounts or electronic fimds transfers (whether through automated
clearing houses or otherwise) or out of the Ageni's, the Issuers or say Lenders nop-receipt of or
inability to collect funds or otherwise not being made whole in counection with depository
transfer check or other similar arrangements, whether direct or Indirect (ineluding those acquired
by assignment or participation), absolute or conlingent, joint or seversl, due or W become due,
pow existing or hereafier arising, coniractual or fortiovs, liquidated or unliquidated, regerdless of
how such indebtedness or lisbilities arise or by what agreement or instrument they may be
evidenced or whether evidenced by any agreement or instrument, fncluding, but not limited to,
any and all of the Borrower’s Obligations or liabilities under this Agreement, the Other Loan
Documents or under any other agreement beiween the Agent, the Issuer or the Lenders and the
Borrower (and including obligations of the Borrower 1o Nationa! City Bank mnder the Existing
Letiers of Credit) and any amendments, exiensions, repewals or mersases and all costs and
expenses of the Agent, the Issuer and any Lender incwrred in the docurpentation, negotiation,
maodification, enforcement, collection or etherwise in connection with any of the foregoing,
including but not Jimited to, reasopable attomevs' fees and expenses and all obligations of the
Borrower to the Agent, the Issuer or the Lenders to perform acts or refrpin from iaking any

action.

"Other Loan Dociments” shall mean the Revolving Credit MNotes, fhe
Questionnaire, the Fee Letter, the Letters of Credit, the Blocked Account Agrecments, the

Waivers, any Guazanty, the BECO Security Apreement and any and all other agreemenis,
instruments apd documents, including, without limitation, guaranties, pledges, powers of
" altorney, consents, and all other writings heretofore, now or hereafter executed by the Borrower
or other Person and/or delivered io the Agent the Issuer or any Lender im respect of the
tmnsactions contemplaled by this Apreememt including those agreements, instruments and
documents specified in the Closing Memaorandum.

"Perent” of any Person shall mean 2 corporation or other entity owning, dircetly
or indirectly at least fifty percent (50%) of the shares of stock or other ownership interests having
ordinary voting power to elect a majority of the dlrectors of the Person, or other Persons
performing similtar funetions for any such Person.
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"Participant" shall mean have the meaning set forth in Section 16.3(d).

"Payment Office” shall mean initially 1965 East Sixih Street, 4 Floar, Cleveland,
Ohio 44114; thereafter, such other office of the Agent, if any, which it may designate by notice
to the Borrower and to each Lender to be the Payment Office, .

“PBGC" shall mean the Penston Benefit Guaranty Corporation.

"Permitied Encumbrances” shall mean (2) Liens in favor of the Agent for the
benefit of the Agent and the Lenders; (b) Liens for taxes, assessments or other goverimental
charges not delinguent or being contested in good faith and by appropriate proceedings and with
respect to which proper reserves have been taken in accordance with GAAP; provided, that, such
Liens shall have no effect on the priority of the Liens in favor of the Agent or the valus of the
ussets in which the Agent has such a Lien and a stay of enforcement of any soch Lien chall be in
effect; (¢) deposits or pledpes to secure nhhgahons under worker's compensation, social scourity
or similar laws, or under wmemployment insurance or peneral liability or product lability
insurance; (d) deposits or pledges o secure bids, tenders, contracts (other than comtracts for the
payment of money), leases, statutory obligations, pexfonnanne bonds, surcty and appeal bonds
and other obligations of like nahre arising in the ordinary course of business; (e) mechanics,
workers, materialmen’s, warchousemen's, common carriérs, landlord's or other like Iiens arising
in the ordinary course of business with respect to obligations which are not due or which are
being contested in pood faith; {f) Liens placed upon equipment and real estate assets acquired to
secure a partion of the purchase price thereof, provided that {x) any such lien shall not encamber
any other propesty other than insurance and other proceeds of such equipment and real estate and
{¥) the aggregate amount of Indebtedness secured by such Liens incurred as a resnlt of such
purchases during any fiscal year shall not exceed the amount provided for in Section 7.6;
(g) zoning restrictions, easements, encroachments, rights of way, restrictions, leases, lcensegs,
restrictive covenants and other similar title exceptions or Liens affecting Reat Property, none of
which materizily impairs the use of such Real Property or the value thereof, and pone of which is
violated in any material respect by existing or supporting stractores or land use; (h) attachment
and judgnient lHens which do not constitute an Event of Defanlt under Section 10.6; () Liens
disclosed on Schedule 1.2 provided ¢hat the principal amount secured thereby is not hereafler
increased, and no additional assets become suhbject fo such Lien. _

*Person” shall mean any individual, sole propristorship, partnership, corporation,
business trust, joint stock company, trust, vnincorporated organization, association, Hmited
lizbility company, institution, public benefit carporation, jobnt venture, entity or government
(whether federal, state, county, city, municipal or otherwise, including any instrimmentsdity,
division, agency, body of department thereof).

"Plan” shall mesn any employee benefit plan within the mesming of Section 3(3)
of ERISA, maintained for employees of the Borrower and any of its Subsidianies or any member

of the Controlled Group or any such Plan to which the Borrower and any of ity Subsidiaries or
any member of the Controlied Group is required to contribute on behalf of any of its employees.

"Projections” shall have the meaning set forth in Section 5.5(z) hereof.
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"Questionnaire” shall mean the Docomentation Information Questionoaire and
Perfection Certificate and the responses thereto provided by the Borrower and any of its
Subsidiaries and delivered to the Apent

"Real Propecty” shall mean all real property, both owned and leased, of the
Barrower and any of its Subsidiaries.

"Receivables” shall mean and include, as to a Person, all of such Pemsen’s
actounts, coptract rights, fnstruments (including those evidencing indebtedness owed ® such
Person by its Affiliates), documeuts, chatiel paper (inchuding electromic chattel paper), general
intangibles relating to accounts, drafls and acceptances, credit card receivables, mnd all other
forms of obligations owing to such Person arising out of or in connection with the sale or lease of
Inventory or the rendition of services (including, but not Limited to, tolling arrangements), all
sppporting obligations, guarantees and other security therefor, whether secured or unsecured,
now existing or hereafier created,

"Reeeivables Advance Rate” shall have the meaning set forth in Section 2.1(a)(i)
berecf,

"Register” shall bave the meanng set forih in Section 16.3(c) hereof.
"Regulations” shall have the meaning set forth in Section 16.16 hereof.
"Releases” shall have the meaning set forth in Section 5.7(c)(i} hereof.

“Reportable Event™ shail mean a reportable event described in Section 4043(b) of
ERISA or the regulations promulgated theretmder. .

"Required Penders” shall mean the Lenders holding at least fifty-one percent
(51%) of the Advances and, if no Advances are ouistanding, shall mesn the Lenders holding
fifty-one percent (51%) of the Commitment Percentages.

* "Revolving Advances” shafl mean Advances made other than Iedters of Credit.

"Revolving Credit Note" or "Revolying Credit Notes® shall meumn, singularly or
collectively, as the context may require, the promissory notes referred to in Section 2.1(z) heteof,

"Section 20 Subsidiary" shall meari the Subsidiary of the bank holding company
controlling NCBC, which Subsidiary has been granted authority by the Federal Reserve Board to
upnderwrite and deal in cerfain Ineligible Securities.

*Settlement Date”" shall mean the Closing Date and thereafier Thursday of each
week unless such day is not a Busipess Day in which case it shall be the next socceeding
Business Day.

“Stock Purghase Agreement™ means that certain Stock Redemption Agreement,
fiated as of Jenuary 28, 2005, betweon the Bomrower and the Stockholder providing for the
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purchase of all of record and beneficial equity ownership of the Bomower held by the
Stockholder.

“Stockholder” mean Standard Energy Company, an Ohio corporation.
"Subchapter &" shall mean subchapter S of the Code.

"Subsidiary” shall rmeean, in respect of any Person thet is not a natewal Person, a
corporation or other business entity the shares conshituting 3 majority of the cutstanding capital
stock {(or other form of ownexship) or constituting & majority of ihe voting power iu any election
of directors (or shares constituting both majorities) of which are (or wpon the exercise of any
outstanding warrants, aptions or other rights wounld be) ownerl directly or indirectly at the time in
question by such Person or eoother subsidiary of such Person or eny combination of the
forepoing.

"Term" shall have the meaning set forth in Section 13.1 hereof.

"Terminstion Evept” sholl mean (i) a Reportable Event with respect to any Plan or
Multiemployer Plan; (i) the withdrawal of the Borrower or any of its Subsidiaries or any
member of the Conirolled Group from g Flan during 2 plan year in which such entity was a
"substantial employer” a3 defined in Section: 4001(2)(2) of ERISA; (iii) the providing of notice of
intent to tenmipate a2 Plan in a disiress termination described in Section 4041(c) of ERISA;
{iv) the institution by the PBGC of procesdings fo terminate a Plan or Multiemployer Plan;
{v) any event or condition () which might eonstitute grounds under Section 4042 of ERISA for
the terminstion of, or the appointment of a trustec to administer, any Plan or Multiemployex Plan,
or (b) that may result in termination of a2 Multiemployer Plan pursvant to Section 4041A of
ERISA; or (vi) the partial or complete withdrawal within the meaning of Sections 4203 and 4205
of ERISA, of the Borrower or eny of its Subsidiaries or any member of the Controlled Group
from a Multiemoployer Plan.

“Toxic Substance” shall mean and include any material preseot on the Real
Property which has been shown to have significant adverse effect on homan health or which is
subject to regulation under the Toxit Substances Control Act (TSCA), 15 U.S.C. Sections 2601
et zeq., applicable state law, or any other applicable Federal or state laws nmow in force or
hereafier enacted relating to toxic substances. "Toxic Substance™ includes bui is not limited to
ashestos, polychlorinated bipbenyls (PCBs) and lead-based pains.

“Upbilled Eligible Receivable™ shall mean a Receivable which would otherwise
constifute an Eligible Receivable bt for the fact that no Eligible Invoice exists with respect io
such Receivable with respect to the sale giving rise the Receivable; provided, however that (i)
such Receivable shall be recorded at cost without mark-up until an Eligible Invoice exists, (if) in
the case of a Receivable thet would otherwise be a Guaranmieed Eligihle Receivables, such
Receivable is not recorded as billed wmtil an Eligible Invoice exists and (i) such Unbilled
Eligitle Receivable is evidenced by a daily delivery report furnished by the applicable pipeline
fransmifter.

"UCP" shail have the meaning set forth in Section 2.9(b) hereof.
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“Undrawn Availability" shall mean, at a particular date, an amount equal io
(a) the lesser of (i) the Formnla Amount or (ii) the Maximwm Revolving Advance Amount,
minus the aggregate amount of oumistanding Letters of Credit, minus (b) the sum of (x) the
outstanding amount of Revolving Advances plus (y)all amounts duc and owing to the
Borrower’s trade creditors which are outstanding sixty (60) days or more beyond the due date
{without duplication with respect to any such amount deducted from the Formula Amouat), plus
() fees and expenses for which the Bomrower are lisble hercunder but which have pot been paid
or charged to the Loan Accomt.

"Uniform Commercjal Codz" shall mean the Uniform Commercial Code or other 7

similar law of the State of Ohio as in effect on the date of this Agreement and as amended from

time to time,

"USA Patriot Act" shall memn the Uniting and Strengthening America by
Providing Appropriate Tools Required to Intercept and Obstroct Temorism Act of 2001, Public
Law 107-56, as the same has been, or shall hereafier be, renewed, exitended, amended or
replaced.

"Waivers" shall mean, collectively, any and all Jandlord's waivers,
watehouseman's waivers, creditor's waivers, martgagee wailvers and processing facihty and
similar bailea’s waivers, execnted and delivered in connection with this Agrecment, in form and
substance safisfactory to the Agent, together with all amendments, supplements, modﬂimtmns,
substitutions and replacements thereto and thereof.

YWehsite Posting™ shall bave the meaning set forth in Section 16.6 hereof.

“Week" shall mean the time period commencing with. the opening of business on
a Wednesday and ending on the end of tusiness the following Tuesday.

1.3 Uniform Commmercial Code Tering,

All terms used berein and defined in the Uniform Commercial Code as adopted in
the State of Ohio from fime to time shall have the mepuing given therein unless otherwise
defined herein. To the extent the definition of any category or type of Collaterel is expanded by
any amendmest, modification or revision 1o the Uniform Commercial Code, such expanded
definition will apply automatically as of the date of such amendment, modification or revision.

1.4 Cg.__r_@g‘ Matiers of Qungtmchnn.

The terms "herein”, "hereof* and "hercunder” and other words of similar import
refer to this Agrecment as a Wholc and not to any particular section, paragraph or subdivision.
Any pronoun used shall be deemed to cover all genders. Wherever appropriate in the context,
terms used herein in the singular aiso include the plural and yice versa. AHN references fo statutes
and relaied regulafions shall include any amendments of same and any successor stetutes end
regulations. Unless otherwise provided, all references to any nstruments or agreements fo which
the Agent is a party, including, without limitation, references to any of the Other Loan
Documents, shall include any and all modifications or amendments thereto and any aed all
extensions or renewals thereofl
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o ADVANCES, PAYMENTS.

21 evelvi

{a) Subject to the terms and conditions get forth in this Apreement incleding, without

ances,

bmitztion, Section 2.1(b), each Lender, severally and not jointly, will make Revolving
Advances to the Bouower in aggregate amounts outstamding at any time equal to such
Lender's Commitment Percentage of the lesser of {x) the Maximum Revolving Advance
Amount less the aggregete amount of outstanding Letlers of Credst or (¥) an amount
equal to the sum of; '

®

(i)

(i)

(iv)
(v)

up to the suin of:

{A) noincty-percent (D0%), subject o the provisions of
Section 2.1(b) hereof, of Guaranteed Eligible Recejvables,
plus

(BY cighly-five percent (85%), subject to the provisions of
Section 2.1(b) hereof, of Eligible Receivables (without
duplication for Eligible Receivables which are coumted as
Guaranteed Elipible Receivables), plus

(C)  the lesser of: (X) cighty-five percent (B5%), subject to the
provisions of 5&::!10112 I(b) hereof, of Unbﬂied Eh
Receivables or R L S
mtheaggrcgalcatanyoneume,plus ' )

the lesser of:

(A)  seventy-five percent (75%) of the valie of Eligible
Inventory, subject to the provisions of Section 2.1(b)
hereof, or

(B) - o nggregate at my

" 10 _ i -
commnmgonMayﬁ andendmg on Sep'uem ¥0 of each fiscal year
of the Borrower; minns

the aggregate amount of outsianding Letters of Credit, ﬁu’nus

such reserves as the Agent joay reasonably deem proper and necesgary
from time to time (including a reserve for the Existing Letters of Credit).

The rutes derived form Section 2.1(8)aXA), (B) and (C)X) shall be referred to
collectively as the Receivables Advance Rate. The rate derived from Sections
2.1{(a)(ii)(A) shall be referred to collectively as the “Inventory Advance Rate”.

{NCEAES! GREDIT ASH- EXECUTION COPY.00G12}

'blﬁ .

60



®)

22

(2}

(®)

The Receivables Advance Rate and the Inventory Advance Rate shall be referred
to s the "Advance Raies". The amount derived from the sum of
Sections 2.1(a){i)} azd (i) and 2.1(a)iii) minus the sum of Sectign 2.1(2)({v) and
(v} at agy tme and fiom fime to time shall be referred to as the "Formula
- Amount". In calculating the Formula Amownt, the redoction for the appregate
amount of cutstaudiog Letters of Credit shall be decreased by the amount of any
monies in the cash collateral acconnt pursnant to Secfion 2.10(e) of this

Agresment.

Revolving Advances shall be evidenced by one or more sectmed promissory notes
{collectively, the "Revolving Credit Note™) substantially in the form attached heretn as
Exhibit 2.1(a).

Discretionary Rights. Subject to Section 16.2(b)(vii), the Advance Rates may be
increased or decreased by the Agent at any tie and from time o time in the exercise of
its reasonable discretion provided that, in the case of any decrease in Advance Rates, the
gxe:i:ise of such diseretion shall be based upon the ocowrrence of one or mare changes in
circmmstances, conditions, or contingencies relevamt fo the Collatersl, the financial
condition, operations, prospects or creditworthiness of the Borrower or the Lenders'
tights and remedies hereunder (but without duplication of amennts declared inelipible
pursvant to the criteria described in the definitions of Eligible Roventory and Eligible
Accounts), The Bosrower consents to any such increases or decreases and acknowledpes
that decreasing the Advance Rates or increasing the reserves may Hmit or restdct
Advances requested by the Boxrower. Prior to the ocenrrence of an Event of Defantt, the
Agent shall use commemxaﬂy reasonabie efforts 1o notify the Borrower at least five (5)
Business Days prior to the effectiveness of any decrease in Advance Rates under this
Section, but shai) not be liable for any failure fo so rotify the Bofrower.

I'rgcedgg for Berrowing Advances.

The Borrowing may notify the Agent prior to 11:00 2m. (Cleveland, Ohio time) on 2
Business Day of iis request to incwr, on that day, a Revolving Advance bercunder.
Should any amount required to be paid as imterest hereunder, or as fees or other charges
under this Agreement or any other sgreement with fhe Agent or the Lenders, or with
respect 1o amy other Obiigation, become due, seme shall be decmed a request for &
Revolving Advance as of the date such payment is due, in the amount required to pay in
fulf snch interest, fee, charge or Obligation under this Agresment or any other agreement
with the Agent or the Lenders, and such request shall be irrevocable.

Notwithstanding the provisions of (a) above, in the event the Borrower desires io obtaina
Libor Rate Loan, the Borrower shall notify the Agent in writing no later than'11:00 a.m.
{Cleveland, Obio time) at least three (3) Business Days’ prior to the date of such proposed
bomrowing, specifying (i) the date of the proposed borrowing (which shall be a Business
Day), (ii) the amount of such Revolving Advance to be borrowed, which amoumt shall be
in a minimum amonnt of Five Flundred Thousand Doltars ($500,000) and in integral
mnltiples of One Hundred Thousand ($100,000) thereafter, and (iii) the duration of the
first Interest Period. Interest Periods for Libor Rate Loans shall be for one (1), two (2), or
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three (3) months; provided, however if an Interest Period would end on a day that isnot a

Business Day, it shall end on the next succceding Bosiness Day unless such day f2lls in
the next succeeding calendar month in which case the Juterest Period shall end on the
next preceding Business Day. No Libor Rate Loan shall be made available to a Borrower
turing the continuance of a Default or an Event of Defantt.

Bach Interest Period of a Libor Rate Loan shall commeence on the date such Libar Rate -

Lozn is mede and shall end on such date as the Borrower may elect as set forth in
subsection (b)(iii} above provided that the exact length of each Interest Period shall be
determined in accordance with the practice of the interbank market for offshore Dollar
deposits and no Interest Period shall end afler the last day of the Term. ‘

The Bomower shall elect the initial Interest Period applicable to a Libor Rate Losn by its
notice of borrowing given to the Apent pursiant to Section 2.2(b) or by its notice of
Conversion given to the Agent pursuant to Section 2.2(d), as the case may be. The
Borrower shall elect the duration of each succeeding Interest Period by giving irrevocable
written notice to the Agent of such duration not less than thres (3) Business Days prior to
the Iast day of then current Intsrest Period applicable to such Libor Rate Loan. Jf the
Agent dots not receive timely notice of the Inferest Period elected by the Bomower, the
Bomrower shall be deemed to have elected to convert to a Domestic Rate Loan subject to
Section 2.2(d).

The Borrower mzy, on the last Business Day of then current Interest Period applicable to
zmy outstanding Libor Rate Loan, or ¢n agy Businesy Day with respest to Domestic Rate
Loans, convert any such Joan into a loan of another type in the same aggregate principal
amount provided that any conversjon of a Libor Rate Loan shall be ade ooly on the last
Business Day of then current Interest Period applicable to such Libor Rate Loan, If the
Borrower desires to convert a loan, the Borrower shall give the Agent not less than three
(3) Business Days' prior written notice to converi from a Domestic Rate Loan to a Libor
Rate Loan or one (1) Business Day's prior written notice to convext frorm a Libor Rate
Loan to a Domestic Rate Loan, specifying the date of such conversion, the loans fo be
converted and if the conversion is from a Domestic Rate Loan o any other type of loan,
the duration of the first Interest Period; provided, however, the Borrower shall not be
permitted to convert a Domestic Raie Loan fo a Libor Rate Losn or continue o select a
Libor Rate Loan during the continusnce of & Default or au Event of Default, Afier giving
effect to each such conversion, there shall not be vutstanding more than five (5) Libor
Rate Y.0ans, in the aggrepate.

At its option and upon three (3) Business Days' prior written notice, the Borrower may
prepay the Libor Rate Loans in whole at any time or in part from time to time, withowt
Premium oy penalty, but with accrued interest on the principal being prepaid 1o the date of
such zepayment. The Borruwer shall specily the dste of prepayment of Advances which
are Libor Rate Loans amd the amount of such prepayment. In the event that any
prepayment of & Libor Rate Loan is required or permitted on a daie other than the last
Business Day of then current Interest Period with respect thereto, the Borrower shall
indemnify the Agent and the Lenders in accordance with Section 2.2() hereof,
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() The Borrower shall indemnify the Agent and the Lenders and hold the Agent and the
Lenders harmless from and against any and all losses or expenses that the Agent and the
Lenders may sustain or incut as a consequence of any prepayment, conversion of or any
default by the Bomrower in the payment of the priueipal of or interest on any Libor Rate
Loen or failure by the Bomrower to complete a borowing of, a prepayment of ox
conversion of or 0 & Libor Rate Loan after notice thereof bas been given, inchading, bt
pot [imited 1o, any interest payable by the Agent or the Lenders to lenders of funds
obtained by it in order to make or maintain its Libor Rate Loans hereunder. A certificate
as to any additional amounis payable pursuant to the foregoing sentence submiited by the
Agent or any Lender to the Botrower shall be presumed correct absent manifest error.

{®) Notwithsianding any other prowslon hereaf, if any applicable law, ireaty, repulation or
directive, or any change therein or in the interpretation or application thereof, shall make

it unlawful for any Lender (for purposes of this subsection (g), the term "Lender™ shall

imclude any Lender and the office or branch where any Lender or any cotporation or bank
controlling such Lender makes or maintains any Libor Rate Loans) to make or maintain
its Libor Rate Loans, the obligation of the Lenders to make Libor Retc Loans hereunder
shall forthwith be cancelled and the Borrower shall, if any affected Libor Rate Loans are
fben outstanding, promptly upon request from the Agent, either pay all such affected
Libor Rate Loans or convert such affected Libor Rate Loans into loans of another type.

If any such payment or conversion of any Libor Rate Loan is made on a day that is not
the last day of the Interest Period applicable to such Libor Raie Loan, the Borower shall
pay the Agent, vpon the Agent's request, such amount or amounts as may be necessary fo
compensate the Lenders for any loss or expense sustsined or incurred by the Lenders in
respect of such Libor Rate Loan as a result of such peyment or conversion, including (but
not limited to) any interest or other amounts payable by the Lenders ta lenders of funds
obtzimed by the Lenders in oxder to make or maintain such Libor Rate Loan. A certificate
as to eny additional amounts payable pursuant io the foregoing sentence submitied by the
Lendess to the Bonower shall be presumed correct absent manifest error.

23 Disbursement of Advance Proceeds.

All Advances shall be dishursed from whichever office or other place the Agent
may designate from time to time and, together with any and all other Obligations of the
Borrower {o the Agent or the Lenders, shall he charged to the Loan Account on the Apent's
books. During the Term, the Borrower may use the Revolving Advances by horowing,
prepaying and reborrowing, all in accordance with the terms and conditions hereof, The
proceeds of zach Revolving Advance made by Lendess hereunder shall be made available to the
Bomrower on the day suck Revolving Advance is requesied by way of credit to the Borrower's
operating account 2t National City Bank, or such other bank as the Borrower may designate
following notification 1o the Agent, in inmmediately available federal fimds or other immediately
availsble funds or, with respect to Revolving Advances deemed to have been requested by the
Borrawer, be dishursed to the Agent to be applied io the oufstanding Obligations giving rise to
such deemed request.
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24 Maximum Advances.

Subject to Section 16.2(b), the aggregate balance of outstanding Advances
outstanding at any time sball not exceed the lesser of (a) the Maximum Revolving Advence
Amount o (b) the Formunla Amount.

2.5 Bepavment of Advances.

(&) The Revolving Advences shall be due and payable in full on the last day of the Tenm
subject to earher prepayment as herein provided.

) Any Customer payment with respect to Receivables which is evidenced by a check, note,
draft or any other similar ftem of payment may not be immediately collectible. In
calculating owtstanding Revolving Advances and Undrawn Aveilability, the Agent agrees
that eny such item of payment will be deemed to have been received by the Agent and
will be provisianally credited to the Loan Account by the Agent on the Busipess Day
mmmedintely following the day on which the Agent bas actuzal possession of such item of
peyment for deposit to the Cash Concentration Account. With respect to such caleulation
of outstandings and Undrawn Availability, the Agent alsc agrees that any Customer
payment consisiing of a federal wire transfer pursvant to the United Staies Treasury
Fedwire Deposit System, an automatic clearing house credit or other similar payment
mechanism will be deemed o have been received by the Agent and will be credited to ike
Loan. Account by the Agent on the Business Day on which the Agent has received such
payment prior to 11:00 A. M. in inenediaicly available funds for deposit to the Cash
Concentration Account. In consideration of the Ageni’s agresment for provisional
crediting of items of payment, the Borrower agrees that, in calculating inierest and other
charges on the Obligations, all Customer peyments will be treated as baving beem
credited to the Loan Account on the Business Day immediately following the Business
Day on which such payments are deemed to have been received by the Apent pursuant to

this paragraph.

() The Agent shall not be required to credit the Loan Account for the amount of any e of
payment or other peymemt which is unsatisfactory {o the Agent. All credits (other than
federal wire transfers) shall be provisional, subject to verification and final settlement.
The Agent may charge the Loan Accouvnt for the amount of any item of payment or other
payment which is returned to the Agent unpaid or otherwise not collected, The Botrower
agrees that any information snd dsta reported to the Borrower pursuant to any service
which is received prior to final posting and confirmation is subject to comection and is
not to be consiroed as final posting information. The Agent and the Lenders shall have
no liabifity for the content of such preliminary service related information.

(d) All payments of principal, interest and other amounts payable hereunder, or under any of
the Other Loan Documenis shall bs made to the Agent at the Payment Office not later
thap 11:00 A M. (Cleveland, Ohio time) on the due date in Jawful money of the United
States of America in federal funds or other funds immediately available fo the Agent.
The Agent shall bave the right 1o effectoate payment on any and all Obligations due and
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owing herevnder by charging the Loan Account or by making Advances as provided in
Section 2.2 hereof.

(¢) The Borrower shall pay principal, interest, and all other amounts payable heremmder, or
under any related egreement, without any deduction whatsoever, including, but aot
limited to, any deduction for any setoff or counterclaim.

26 Renavment of Excess Advances.

The aggregate balance of outstanding Advances at any time in excess of fhe

maxitmum amomnt of such Advances permitied herenmder shall be immediately due and payable
without the necessity of any demand, at the Payment Office, whether ar not a Default or Event of
Defanlt has ocenred.

29 Statement 5! Account.

The Agent shall maintsin, in accordance with its customary procedures, & loan
account ("Loan Account”) m the name of the Borrower in which shail be recorded the date and
amount of sach Advence made by the Agent and the dats and amount of each payment in respect
thereof, provided, bowever, the failure by the Agent to record the date snd amount of any
Advance shall not adversely affect the Agent or any Lender. Each calendsar month, the Agent
shall send to the Borrawer a statement showing the accounting for the Advances made, payments
made or credited in respect thereof] and other transactions between the Agent and the Bomower,
during such month. The monthly statements shall be deemed cotrect and binding upon the
Bomower in the absence of manifest emor and shall constitnte an account stated between the
Lenders and the Borrower umless the Apent recefves a written statement of the Borrower specific
exceptions thereto within thirty (30} days afler such statement is réceived by the Borrower. The
records of the Agent with respect to the loan account shall be presumed comrect cvidence absent
manifest error of fae amounts of Advances and oiher charges thereto and of payments applicable
thereto,

28 Letters of Crodit

Subject fo the terms and conditions hereof, the Issuer shall (a) fssue or canse the
issuance of Leiters of Credit on behalf of the Borrower; provided, however, that the Issner will
not be required to issue or cause to be issued any Letters of Credit to the extent that the face
amount of such Leiters of Credit would then canse the sum of (i) the outstanding Revolving
Advances plus (if) the undrawn amount of outstanding Letters of Credit to exceed the lesser of
(x) the Maximum Revolving Advance Amount or (y)the Formula Amount, The maximm
vodrawn amount of owmtstanding [etters of Credit shall not exceed Four Million Dollars
(34,000,000) ix: the aggregate at any time.  All disbursements or payments related fo Letters of
Credit shall be deemed to be Domestic Rate Loaps (in Dollars) consisting of Revolving
Advences and shall bear interest at the Altemnate Base Rate.

29 Issuance of Letiexs of Credit.

(8) The Borrower may request the Issuer to issue or cause the jssnance of a Letter of Credit
by delivering to the Issuer at the Payment Office, the Issuer's form of Letter of Credit

{HCB-VES| CREOIT AGH- EXECUTION COPY DOG1Z)

65



&)

@

210
@&

Application {the "Letter of Credit Application™ completed to the satisfaction of the
Issuer; and, such other certificates, documents and other papers and information as the
Issver may reasonably request no later than 12:00 noon (Cleveland, Ohio time) at least
three (3) Business Days' prior o the date of such proposed issuance. The Borrower also
has thie right to give instructions end make agreements with respect to amy application,
any applicable letter of credit and security agreement, any applicable letter of credit
reimbursement agreement and/or any other applicable agreement, any letter of credit and
the disposition of documents, disposition of any unutilized fumds, and to agree with the
Issuer upodt any amendment, esdension or renewal of any Letter of Credit

Each Letter of Credit shall, among other things, (i) provide for the payment of sight drafis
or other forms of written demand for payment or, acceptances of issued drafis when
presented for hopor thercuuder in aceordance with the ferms thereof and when
accompanied by the documents deseribed therein and (3i) have an expiry date not Jater
than the earlier of one (1} year from the date of issuance or, unless agreed fo by the Apgent
and the Issuer, the last day of the Term. Each trade Letter of Credit shall be subject to the
Uniform Customs and Practice for Documentary Credits (1993 Revision), International
Chamber of Commerce Publication No, 500, aud any amendments or revisions thereof
adhered to by the Issuer {the "UCP"). Each standby Letter of Credit shall be subject fo
the International Standby Practices 1998, Intematiopal Chamber of Commerce
Fublication 590 and any amendments or revisions thereof adhered to by the Isuer (the
"ISP"} or the UCP, as determined by the Issuer. Each Letier of Credit shall be governed,
to the extent not inconsistent with the UCP or the ISP, as applicabla, by-the laws of the
State of Ohio (provided, however, upon the request of the Bomrower and the consent of
the Issuer, a Letter of Credit may be governed by the laws of a State other than the State
of Ohio).

The Agent shall notify the Lenders of the request by the Bommower for a Letter of Credit
hereunder within a reasonable time after receiving such request.

Schedule 2.9(d) contains a description of all Existing Letters of Credit outstanding on,
and to continue in effect afier, the Closing Date. With respect to Existing Letiers of
Credit issued by Netional City Bank, each such Existing Letter of Credit shell, to the
extent indicated in the Disclosure Schedule, constitumies an Obligation secured hercby.
The Borrower shall not renew the Existing Letters of Credit.

Reguirements For Issusnce of Lefters of Credit.

In comnection with the issuanee of any Letter of Credit, the Borrower shall indemnify,
save and hold the Agent, each Lender and each Issuer harmless from any loss, cosi,
expense or liability, including, without limitation, payments made by the Agent, any
Lender or any Issuer and expenses and reasonable atiomeys' fees incurred by the Ageat,
any Lender or Issuer arising out of, or in connection with, any Letler of Credit to be
issued or created for the Borrower. The Borrower shall be bound by the Agent's or any
Issuer's regulations and good faith interpretations of any Letter of Credit issued or ereated
for the Loan Account, althouph this interpretation may be different from its own; and,
neither the Agent, por any Lender, nor any Issuer nor any of their comespondents shail be
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liable for any error, negligence, or mistakes, whether of omission or commission, in
following the Borrower's instructions or those contained in any Letter of Credit or of any
modifications, amendments or supplements thereto or in issulng of paying any Letter of
Credit, except for the Agent’s, aiy Lender's, any Issuer's or such correspondents’ gross
negligence or wiilful misconduct.

The Bmmwershaﬂauthonzeanddnectanylsmmmeihemwernsﬁm
"Applicant® or "Account Party” of each Letter of Credit. The Botrower shall authorize
and direct the Issuer to deliver o the Agent all instuments, documents, and other
writings and property received by the Issner pursuani to the Letter of Credit and to aceept
and rely upon the Agent's instructions and agreements with meswctto ali matiers axising
in commection with the Leiter of Credit.

In connection with ali Letiers of Credit issued by the Issuer under this Agreement, the
Borrower hereby appoints the Issuer, or its designee, as its attomey, with full power and
authority opon the occurence and during the continuence of an Event of Default or
Default, to the extent applicable to the nature of the Borrower’s operations and busingss:
() to sign and/or endorse the Borrower's name upon any warehouse or other receipts,
letter of credit spplications snd acceptances; (if) fo sign the Bomower's narpe on bills of
lading; (¥i) to clear Inventory through the United States of America Customs Department
("Customs") in the name of the Bomower or Issuer or Issuers designes, and to sign and
deliver to Customs officials powers of aftorney in the name of the Borrower for such
purpose; ard (iv)to complete i the Booower's neme or Issuer's, or in the name of
Issuer's designes, any order, sale or transaction, obtzin fhe necessary documents in
comnection therewith, and collect the proceeds thereof, Neither Issner nor its atltomeys
will be liable for any acts or omissions nor for any error of judgment or mistakes of fact
or law, except for Issuer's or its atlomey's willful misconduct or gross negligence. This
power, being coupled with an interest, is imevocable as long as any Letters of Credit
remain outstanding.

Each Lepder shall to the extent of the percentage amount equal to the product of such
Lender's Commitment Percentage times the agprepate amount of all - uopaid
reimbursement obligations arising from disbursements made or obligations incurred with
respect to the Letters of Credit be deemed to have frrevocably pirchased an wndivided
participaiion in each such unpaid reirebursement obligafion. In the event that &t the fime
a disbursement is made the unpaid balance of Advances exceeds or wanld exceed, with
the making of such disbursement, the lesser of the Maximum Revolving Advance
Amount or the Formmla Amouni, and such disbursement is not rehmbursed by the
Borrower within two {2) Busipess Days, the Agent shall prompily notifyr each Lender and
upon the Agent's demand each Lender shall pay io the Agent such Lender's proporiionate
share of such unpaid disbursement together with such Lender's proportionate share of the
Agent's reasonable unreimbursed costs and expenses relating to such dishursement. In
the event the Issuer makes a disbursement in respect of a Letter of Credit, each Lender
shall pay to such Issaer, wpon such Issuer’s demand, such Lender’s proportionate share of
such disbursement togeiber with such Lender's proportionate share of such Issoer's
reasonable unreimbursed cosis and expenses relating to such disbursement. Upon receipt
by the Apent of a repayment from the Bomrower of any amount disbursed by the Agent
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for which the Agent had already heen reimbursed by the Lenders, the Agent shall deliver
to each Lender that Lender's pro rata share of such repayment Each Lender's
participation commitment shall continye nntil the last to occur of any of the following
events: (A) the Issuer ceases to be obligated to issue or camse to be issned Letters of
Credit hereunder; (B) no Letter of Credit issned herenmder remainz ouistanding and
uncancelled or (C) all Persons (other than the Borrower) have been fully reimbursed for
all payments made under or relating to Letters of Credit,

(e} Immediatcly upon the request of the Agent, (i) after the occorrence and during the
continuance of a Defanlt or au Event of Default or (i) any Letters of Credit remain
outstending stxty (60) days prior to the expirafion of the Term, in each such case, the
Bomower will déposit and maintain in ap account with the Agent cash, as cash collateral,
in an amount equal to one hundred five percent (105%) of the ymdrawn amownt of such
outstandivg Letters of Credit. In each case, the Borrower hereby irrevocably authorizes
the Agent, in its discretion, on the Borrower's bebalf and in the Borrower's name, to open
such an account and to make and maintain deposits in such account or in an account
opened by the Borrower, in the amounts required to be made by the Borrower, out of the
proceeds of Receivables or other Collateral or out of any other funds of the Borrower
coming ivfo any Lender's possession at any time. The Agent will ipvest such cash
collateral (less applcable reserves) in such short-terrs money-market items as to which
the Agent and the Borrower mutually agree and the net retirn on such investments shall
be credited to such account and constitute additionsl cash collateral. So long as such
Defamlt o Event of Defhult is contiming, the Borrower may not withdraw amounts
oredited 10 any sach account except upon payment snd performance in full of all
Obligations and termination of this Agreement.

211 Additional Payments,

Any sums reasonably expended by the Agent or amy Lender due to the Borrower's
failure 10 perform or comply with its obligations under tins Agreement or any Other Document
including, without mitation, the Borrowes's obligations omder Sections 4.2, 4.4, 4.12, 4.13, 4.14
and 6.1 hereof, may be charged to the Loan Account as a Revolving Advancs and added to the

Obligations, Prior to the ocowrrenice of an Event of Default, the Agent shall use commercially -

reasonable efforts to notify the Borrower of such expenditure at least thres {3) Basiness Days
prior to suchmcpendmn'cundcrﬂns Section, but shall not be liable for any failure to so nofify the
Bomower.

212 Manger of Borrywing and Pavment.

() Each borrowing of Revolving Advances shall be advanced according to the spplicable
Commitment Percentages of the Lenders.

{b) Each payment (incleding each prepzyment} by the Borrower on accousit of the principal
of and inierest on the Revolving Advances, shall be applied to the Revolving Advances
pro rata accarding to the applicable Commitment Percentages of the Lenders. Except as
expressly provided herein, all payments (including prepayments) to be made by the
Borrower on account of principel, interest and fees shall be made without set off ar
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counterclaim and shall be made to the Agent on. behalf of the Leaders to the Payment
Office, in each case on or prior ta 1:00 PM. (Cleveland, Ohio time) in Dollars and in
immediately available ftmds:

i)  Notwithstanding anything to the contrary contained in Sections2.12{a) and
2.12(b} hereof, commencing with the fizst Business Day following the Closing Date, each
borrowing of Revolving Advances shall be advanced by the Agent and ¢ach payment by
the Borrower on account of Revolving Advances shall be applied first to those Revolving
Advances advanced by the Ageat. On or before 1:00 P.M. (Cleveland, Ohio time) on
each Settlement Date commencing with the first Setlement Date foBowing the Closing
Date, the Agent and the Lenders shall make certain payments as follows: (I} if the

aggregate amaunt of new Revolving Advances made by the Agent during the preceding -

Week (if any) exceeds the sgprepate amowumt of repayments applied to ountstanding
Revolving Advances during such preceding Wesk, then each Lender shall provide the
Agent with fands in an amount equal to ifs applicable Commitment Percentage of the
difference between (w) such Revolving Advances and (x) such repayments and (I} if the
aggregate amount of repayments applied to ontstanding Revolving Advances during such
Week exceeds the agoregate amount of new Revolving Advances made during such
Week, then the Agent shall provide each Lender with funds fn an amount equal 1o its
applicable Commitment Percentape of the difference between (y) such repayments and
{z) such Revolving Advances.

(i) Each Lender shall be entitled o earn interest at the applicable Contract Rate on
outstanding Advances which it has fimded.

(i) Prompily following each Settlement Date, the Agent shall submit to each Lender
a certificate with respect to payments recejved and Advances made duoring the Week
immediately preceding such Setlement Date. Such certificate of the Agent shalf be
presumed correct in the absence of manifest error. _

if any Lender or Participant shail at any time receive any payment of all or part of its
Advances, or interest thereom, or eceive any Collateral in respect {hereof (whether
voluntarily or involuntarily or by set-off) in a greater proportion than any such payment
to and Collateral received by any other Lender, if any. in respect of such other Lender’s
Advances, or interest thereon, and such greater proportionate payment or receipt of
Collateral is not expressly penuitted herenrnder, such bensfited Lendex shall purchase for
cash from the other Lendess a participation in such portion of each such other Lender's
Advances, or shall provide such other Lender with the benefits of any such Collateral, or
the proceeds thereof, as shall be necessary to cause such benefited Lender to share the
excess payment or benefits of such Collateral or proceeds ratably with cach of the other
Lendets; provided, however, that, if all or any portion of such excess payment or benefits
is thereafter recovered from such benefited Lender, such purchase shall be rescinded, and
the purchase price and benefits returned, to the extent of soch recovery, but without
interest. Each benefited Lender so purchasing a portion of another Lender's Advances
may exercise all rights of payment (including, without Kmitation, rights of set-off) with
respect to such portion as fully as if such Lender were the direct holder of such portion. If
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there is only one Lender and suck Lender receives an excess payment, such payment
shall be rehmned to the Bomower without interest.

Unless the Agent shall have been nolified by telephone, confirmed in wiiting, by any
Lender that such Lender will not make the amount which would constitete its applicable
Commitment Percentage of the Advances available to the Agent, the Agent may (but
shall not be obligatad to) assume that such Lender shall make such amount available to
the Agent on the next Setfiement Date and, in reliance wpon such assumption, make
available to the Borrower a corresponding amount. The Agent will promptly notify the
Borrower of its receipt of any such notice from a Lepder. If such smount is made
available to the Agent on a daie afler such next Settferment Date, such Lender shall pay to
the Agent on demand an amount equal to the product of (i) the daily average Federal
Funds Effective Rate (computed on the basis of a year of 360 days) durng such pexiod as
guoted by the Agent, times (i) such amount, times (jii) the rumber of days from and
including such Settlensent Date to the date on which such amount becomes immexdiately
available to the Agent. A certificate of the Agent submitted to eny Lender with respect to
any amounts owing under this paragraph () shall be presamed comrect, in the absence of
manifest error. If such amount is pot in fact made available to the Agent by such Lender
within thres (3} Business Days after such Seitflement Date, the Agent shall be entitled to
recover such an amount, with interest thereon at the rate per sunum then applicable to
such Revolving Advances herevmdex, on demapd from the Bormower; provided, however,
that the Agent's right to such recovery shall not prejudice or otherwise adversely affect
the Borrower’s rights (if any) against such Lender.

[Reserved.].

Use of Proceeds.
The Borrower shall apply the proceeds of Advances: (i) fo repay existing

Indebtedness owed to the Bormower’s cument bank lender, (i) to pay fees and expenses relafing
to the transaction contemplated by this Agreement, (i) for general corporate purpeses and
(iv) to provide for working capital peeds.

2.15
(=)

®»

Defaulting Lender.

Notwithstanding anything o the contrary contained herein, in the evest any Lender
(x) has refused (which refusal constitutes a breach by such Lender of its obligations uoder
this Agreement) fo make available its portion of any Advance or {v) notifies cither the
Agent or the Borrower that it does not imtend to make available its portion of any
Advance (if the actunl refusal would constitute a breach by such Lender of its obligations
under this Agreement) (each, a "Lender Defanlt"), all rights and obhganons hereunder of
such Lender (a "Defanlting Lender™) g o which 2 Lender Default is in effect and of the
other parties hereto shall be modified to the extent of the express provisions of this
Section 2.15 while such Lender Defauit resnains in effect.

Advances shall b incurred pro rata from the Lenders (the "Non-Defuplting Lenders”)
which are pot Defaulting Lenders based on their respective Commitment Percentages,
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3.1

- and no Commitment Percentage of any Lender or any pro rata share of any Advances

{©)

required to be advanced by any Lepder shall be increased as a result of such Lender
Defanlt Amounts received in respect of principal of any type of Advamces shall be

applied to reduce the applicable Advances of each Lender pro rata based on the aggrepste

of the outstanding Advances of that type of all Lenders at the time of such application;
provided, that, such amount shall not be applied to any Advances of a Defanlting Lender
at any time when, and to the extent that, the agpregate amonnt of Advances of any Non-
Defaulting Lender exceeds such Non-Defaulting Lender's Commitiment Percentage of all
Advances then oulstandmg.

A Defaulting Lender shall not be entitled 1o give instructions 1o the Agent or to approve,

- disgpprove, conseat o or vole on any matters relating {o this Agreement and the Other

@

®

(a)

Loan Docoments. AN amendments, waivers :nd other modifications of this Agreement
and the Other Loan Documents may be made without regard to a Defandiing Lender and,
for purposes of the definitfon of "Required Lenders”, a Defauiting Lender shull be
deemed nat to be 2 Lender and pot to have Advances outstanding.

Other than as expressly set forth in this Section 2.15, the rights and obligations of a
Defaulting Lender (including the obligation to indenmiily the Agent) and the other parties
hereta shall remain unchanged. Mothing in this Section 2.15 shall be deemed o release
any Defauiting Lender from its obligations wnder this Agrecment and the Other Loan
Documents, shall alier such obligations, shall operate as a waiver of any default by such
Defaulting Lender herennder, or shall prejudiee any rights which eny Bomower, the
Agent or amy Lender may beve sgainst any Defauliing Lender 29 & résult of any defaelt
by such Defaulting Lender hereunder.

In the event a Defaulting Lender retroactively cures to the satisfaction of the Agent the
breach which caused a Leoder to become a Defaulting Lender, such Defaulting Lender
shall no longer be a Defaulting Lender and shall be treated as & Lender under this
Agreement.

INTEREST AND FEES.
Interest.

Interest on Advances shall be payable by the Borrower in arrears on the first (1st) day of

each celendar month with respect to Domestic Rate Loans and, with respect to Libor Rate
Loans, at the end of each Interest Period. Interest charges shall be computed on the
actusl pnnclpal amount of Advences outstmding during the calendar month (the
"Monthly Advances"). Domestic Rate Toans shall bear interest for each day at a rate per
annum egual to the Alternate Base Rate. Libor Rate Loans shall hear interest for each
applicable Interest Period at a rate per annam equal o the Libor Rate plus the Applicable
LIBOR Rate Margin.

(b) [reserved}

)

[reserved]
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{d) Whenever, subsequent 1o the date of this Apreement, the Aliernate Base Rate is increased

or decreased, the Contract Rate for Dozmestic Rate Loans shall be similarly chanped
without notice or demand of any kind by an amount equal to the amount of such change
in the Alternate Base Rate duting the time such change or changes remain in effect. The
Libor Rate shall be adjusted with respect to Libor Rate Loans, withmd notice or demand
of any kind, on the effective date of any change in the Evvociirency Reserve Percentage
as of such effective date. Upon and afier the occurrepce of an Event of Defanit, and
during the confivuation thereof, the Obligations shall bear interest at the applcable
Contract Rate phis two percent (2%) per anmum (the "Defantt Rate™).

Letter of Credit Fees.

The Borrower shall pay (x) 1o the Agent, for the ratable benefit of the Lenders, fees for
each Letter of Credit for the period from and excluding the date of issuance of same to
and including the date of expiration or tenminalion, equal to the average daily face
amount of each outstanding Letter of Credit multiplied by the Applicable Letter of Credit
Fee Percentage, such fees 1o be calculated on the basis of a 36(0-day year for the actnal
mumber of days elapsed and to be payable monthly iu arrears on the first day of each
calendar month and on the last day of the Term aod (v) to the Issuer, for its own accomt,
any and ail fees and expenses as egreed upon by the Issuer and the Borrowsr in
connection with any Letter of Credit, including, withowt limitation, in connection with the
opening, amendment or renewal of uny such Letter of Credit and any acceptances created
thereunder and shall retmburse the Ageot for any and all fees and expenses, if any, paid
by the Agent to the Issuer (all of the foregoing fees, the "Letter of Credit Fees™). All such

.charges shall be deemed eamned in full on the date when the same are due and payable

hereunder and shall not be subject to rebate or proration upon the termination of this
Agreement for amy reason. Any such charge in effect at the time of a particular
transaction shall be the charge for that transaction, notwithstanding any subsedquent
change In the Issuer's prevailing charges for that type of transaction. All Letter of Credit

Fees payable hereunder shall be deemed earned in full on the date when the sane are die |

and payable herevnder and shall not be subject to rebate or proration upon the termination
of this Agreement for any reason.

Facility Fee.
I, for any calendar month during the Term, the average daily unpaid balaoce of

. the Advances for each day of such calendar month does not egual the Maximum Revolviog
Advence Amownt, then the Borrower shall pay 1o the Agent for the ratable benefit of the Lendets
a fee at a rate per annum equal to (x) one quarter percent (:25%) multinlied by (y) the amovat by
which the Maximem Revolving Advanee Amount exceeds such average daily unpeid belance,
Such fee shall be payable fo the Agent in arrezrs on the first (1st) day of each calendar raonth
after the date hereof unti] the termination hereof and on the eardier of (i) such iemnination date or
(it) the last day of the Term.
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34 Collaterai Evalueation Fees,

The Borrower shall pay to Agent on the first day of each calendsr month
following any calendar month in which the Apent perfonms (or such eariier tirae after such
performance as the Agent may request) any collateral evaluation, including any field
exantination, collateral analysis or other business analysis; the need for which is to be determined
by the Agent and which evaluation is undertaken by the Agent or for the Agent’s benefit, 2
vollateral evaluation fee in an amount equal to Seven Hundred Fifty Dollars ($750) per day for
cach person performing such evaluation, plus all costs and disbursements inenrred by the Agent
in the performance of such examination or analysis; provided however that, prior fo ihe
ocewrence of an Event of Default, the Borrower shall not be responsible to pay for more than
two (2) field examinations in any fiscal year period.

s Computation of Interest and Fees,

Interast and fees hereunder shall be computed on the basis of 2 vear of 360 days
and for the actual mumber of days elapsed. If apy payment to be made hereunder becomes due
and payabic on a day other than a Business Day, the due date thereof shall be extended to the

‘next sncceeding Business Day and interest thereon shall be payable at the applicable Confract

Rate during such extension.

16 Maximam Charpes,

In no event whatsoever shall interest and other charges charged herennder exceed
the highest rate permissible under law. In the event interest and other charges as copputed
berevmder would otherwise exceed the highest rate permitted under law, such excess amount
shall be first applied to any unpaid principal balance owed by the Borower, and if then
temaining excess amount is greater than the previously unpaid principal balapee, the Lenders
shall promptly refund such excess amonnt to the Borrower and the provisions hereof shall be
deemed amended to provids for such permissible rate.

37 Inereased Costs.

In the event that, (2) the introduction after the effective date of this Agreement of
any law, treaty, ﬁﬂeorregulabonoranychangethemmaﬁerthccﬂ’ecuvcdamofﬂus
Agreement, (b} any change afier the effective date of this Agreement in the interpretation or
administration of any law, treaty, iule or reguilation by any central bank or other governmental
authority or () the complisnce by any Lender or the Issuer with any guideline, request or
directive from any central bank or other governmental authority (whefher or not having the force
of Law) after the effective date of this Agreement (for purposes of this Section 3.7, the term
"Lender” shall molude the Agent or any Lender and any corporation or bank confrolling the
Agent or any Lender and the office or branch where the Agent or any Lendex (as so defined)
mekes or maintalns any Libor Rate Loanps), shail:

(8) subject the Agent or any Lender to any tax of any kind whatsoever with respect to this
Agreement or any Other Documnent or change the basis of taxation of paymenis to the
Agent or any Lender of principal, fees, interest or any other amount payable hereunder or
under any Other Loan Docuroents (exeept for changes in the rate of tax on the overall net
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income of the Agent or any Lender by the jurisdiction in which it maintsins its principal
office);

(b) impose, modify or held applicable any reserve, special deposit, assessment or similar
requirement against assets held by, or deposits in or for the accouut of, advances oy losns
by, or other credit extended by, any office of the Agent or any Leander, including {without
limitation) pursuant to Regulation D of the Board of Governors of the Federal Reserve
System; or .

(¢} mopose on the Agent or anf Lender or the London interbank offered rale market any
other condition with respect 1o this Agreement or any Other Document;

and the result of any of the foregoing is fo increase the cost fo the Agent or eny Lender of
making, repewing or maintaming its Advances hereunder by an @mount that the Agent or such
Lender deems to be material or to reduce the amount of any payment (whether of principal,
interest or otherwise) in respect of agy of the Advances by an amount that the Agent or such
Lender deenrs to be material, then, in any cese the Borrower shell prompily pay the Agemt or

such Lender, vpon its demand, such additional amount as will compensate the Agent or such

Lender for such additional cost or such reduction, as the case may be, provided that the foregoing
shall not apply to increased costs which are reflected in the Libor Rate. The Agent or such
Lender shall certify the amount of such additionsl cost or reduced amount to the Bomower, and
such certification shall be presurmed correct absent menifest eror.

38 Basis For Determining Tnterest Rate [nadequate or Unfair.
In the event that the Agent or any Lender shall have determined that:

(a) reasopable means do not exist for ascertaining the Libor Rale applicable pursuant to
Section 2.2 hereof for any Interest Period: or

(b) Dollar deposits in the relevant amount and for the relevant maturity are not available in
the London interbank Libor market, with respect to an outstanding Libor Rate Loan, a
propased Libor Rate Loan, or & proposed conversion of a Domestic Rate Loan into 2
Libor Rate Loan,

then the Agent shall give the Borrower prompt writien, telephonic or ielegraphic notice of such
determipation. I such nofice is given, (i} any such requested Libor Rate Loan shali be made as a
Domestic Rate Loan, unless the Borrower shall nofify the Agent no later than 10:00 am.
(Cleveland, Ohio time) two (2) Business Daye peior to the date of such proposed borrowing, that
its request for such borowing shall be cancelled or made as an unaffected type of Libor Rate
Laan, (i) any Domestic Rate Loan or Libor Rate Lonn which was to have been converted to an
affected type of Libor Rate Loan shall be continued as or converted into a Domestic Rate Loan,
or, if the Borrower shall notify the Agant, no later than 13:00 am. (Cleveland, Ohio time) two
(2) Business Days prior to the proposed conversion, shall be maintained as an unaffected type of
Libor Rate Loan, and {iii) any outstanding affected Libor Rate Loans shall be converted into a
Domestic Rate Loan, or, if the Borrower shall notify the Agent, no Iater than 10:00 am.
(Cleveland, Chio time) two (2) Business Days prior to the last Business Day of then current
Interest Period applicable to such affected Libor Rate Loan, shall be coliverted into an unaffected
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type of Libor Rate Loan, on the last Business Day of then current Interest Peried for such
affected Libor Rate Loans. Unti] such potice has been withdrawn, the Lenders shall have no
obligation to make an affected type of Libor Rate Loan or maintain outstanding affected Libor
Rate Loans and po Bomower shall have the right to convert a Domestic Rate Loan or an
unaffected type of Libor Rate Loan into an affected type of Libor Rate Loan.

3.9 Capital Adequacy.

{(a} In the event that the Agent or any Lender shall have datermined that{a) the intraduction
afier the effective date of this Agreement of any law, treaty, rule or regulation or any
chanpe therein after the effective date of this Apreement, (b)any change after the
effective date of this Agreement in the interpretation or administration of any law, treaty,
tole or regulation by any central bank or other governmental authority or {c) the
compliance by any Lender or the Issuer with any goideline, request or directive from any
central bank or other governmental authority (whether or not having the force of Law)
after the effective date of this Agreement (for purpeses of this Section 3.7, the term
"Lender® shall incinde the Agent or any Lender and any corparation or bank controlling
the Agent or any Lender and the offics or branch where the Apent or any Lender (as so
defined) makes or mnintaing any Libor Rate Loans), has or would have the effect of
reducing the rate of retum on the Agent or any Lender's capital a5 a conseqnence of ifs
obligations hereunder to & level below that which the Agent or such Lender could have
achieved but for such adoption, change or compliance (isking irdo copsideration the
Agent's and each Lender's policies with respect to capita) adequacy) by an amount
deemed by the Agent or any Lender to be matetial, then, from time to time, the Borrower
shall pay upon demand to the Agent or such Lender such additional amount or amounis
as will compensaie the Agent or such Lender for such reduction. In determining soch
amount or amounts, the Agent or such Lender may use any reasonable averaging or
attibution methods. The protection of fhis Section 3.9 ghall be available to the Agent
and each Lender regardless of any possible contention of invalidity or inapplicability with
respect to the applicable law, regulation or condition.

(b} A certificate of the Agent or such Lender setting forth such amount or amounts a5 shall
be necessary 1o compensate the Agent or such Lender with respect to Section 3.9(a)
hereof when delivered io the Borrower shall be presumed correct absent manifest error.

IV. COLLATERAL: GENERAY TERMS,

4.1 Security Interest in the Collateral.

To secore the prompt payment and perfonmance to the Agent, the Issuer and each
Lender of the Obligations (including the Existing Letters of Credit obligations) , the Borrower
hereby assigns, pledges and grants to the Agent for its benefit and for the ratable benefit of each
Lender and the Issuer a contining security interest in sand fo all Collateral of the Botrower,
whether now owned or existing or hereafier acquired or arising and wherever Iocated. The
Borrower shall mark its books and records as may be necessary or appropriate to evidence,
protect and perfact the Agent's security interest and shall cause its financial statements to reflect
such security faterest. The Borrower shall promaptly provide the Agent with written notice of all
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commercial tort claims, such notice to contain the case title fogether with the applicable court
and a brief description of the claim(s). Upon delivery of each such nolice, the Borrower shall be
deamed to hereby prant to the Agent a secuity interest and [fen in and to such comumercial fort
claims and all proceeds thereof. In addition, to secure such prompt payment and performance of
the Obligations, the Borrower shall also assign, pledge and grant to the Agent for its benefit and
for the ratable benefit of each Lender and the Issuer a mortgage on such real property of such
Loan Party to the extent specified in section VIII of this Agreement.

42 Perfection of Security Interest.

The Borrower shall take all action that may be necessary or desirable, or that the
Agent may request, so as at all times to maintain the validity, perfection, enforceability and
prionity of the Agent's secufity interest in the Coliateral or io enable the Agent to protect,
exercise or enforce its rights bereunder and in the Collateral, including, but pot Limited to,
(D) immedigicly discharging all Liens other than Permitted Epcumbramces, (i) using
corimercially reasonable efforts to obtain applicable Waivers, as the Agent may reasopably
request, (iif) delivering to the Agent, endorsed or accompanied by such imstruments of
assignment as the Agent may specify, and stamping or marking, in such mammer as the Agert
may specily, any and all chattel paper, mstruments, letters of credity and advices thereof and

. documents evidencing or forming a part of the Collateral, (iv) entering into warehousing, .

lockbox and other custodial arrangements satisfactory 1o the Agent =5 and o the exieint required
hereunder, and (v} executing and defivering control agreements, instnonents of pledge, notices
and assignments, in each case in form and substance satisfactory 1o the Agent, relating 1o the
creation, validity, perfection, maintepance or continuation of the Agent's security interest in
Collateral under the Uniform Commercial Code or other applicable law. The Agent is hereby
anthorized 1o file financing statements in accordance with the Uniform Commercial Code from
time to time. By its signatwre bereto, the Borrower hereby authorizes the Agent to file against
the Borrower, one or more finaneing, continuation, or amendment statergents pursuant to the
Uniform Commercial Code o perfect Liens securing Obligations arising hereunder in fonn and
substance satisfactory to the Agent. All charges, expenses and fees the Agent may incur in doing
any of the foregoing, snd any local taxes relating thereto, shall be charged to the Loan Account
as a Revolving Advasce of a Domestic Rate Loan and added to the Obligations, of, ai the
Agent's option, shall be paid to the Agent for the benefit of the Issuer and the matable benefit of
the Lenders immediately upon demand.

4.3 Disposition of Collateral.

- The Borrower will safeguard and protect all Collateral for the Agent's general
account and make no disposition thereof whether by sale, lease or othcrmse excepl as may be
otherwise permitted under this Agreement.

4.4 Preservation of Collateral.

Following the occurrence and duting the continuation of & Default or Event of
Default in addition to the rights and remedies set forth in Section 11.1 hereof, the Agent: (&) may
at any time take such steps as ihe Agent deems necessary to protect the Agent's interest in and to
preserve the Collateral, including the hiring of such secwrity guards or the placing of other
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security protection measures as the Agent may deem appropriate; (b} may employ and maintain
at any of the Bmowerspremmcsacustodxanwhushaﬂhaveﬁﬂ]wthnntymdo all acts
necessary 1o protect the Agent's interests in the Colateral; (¢) may lease wavehouse facilities to
which the Agent may move all or part of the Collateral; (d) may use the Borrower's awned or
leased lifts, hoists, trocks and other facilities or equipment for handling or removing the
Collateral; and (¢) shall have, and is bereby pranted, a right of ingress and epress 1o the places
where the Collateral is located, and may proceed over and through the Borrewer’s owned ot
leased property. The Borrower shall cooperate fully with all of the Agent’s efforts to preserve
the Coliateral as permitied in the foregoing sentence and will take such actions to preserve the
Collatesal as the Agent may direct. All of the Agent's expenses of preserving the Collateral in
accordance with the foregoing, inchiding any expenses relating to the bonding of a custodian,
shall be charged to the Loan Account as a Revalving Advance of a Domestic Rate Loan and
added to the Obligations.

4.5 Owaership of Collateral.

With respeet to the Collateral, at the tiroe the Collateral becomes subject fo the
Agent's seonrity interest: (2} the Borrower shall be the sole owner of and fully anthorized and
able to sell, transfer, pledge and/or grant a first priority security interest in each and every iters of
its respective Collatersl to the Agent; and, except for Pexnitted Encumbrances, the Collateral
shall be free and clear of all Liens and encumbrances whatsoever; (b) each document and
agreement executed by the Borrower or delivered to the Apent or any I ender in connection with
this Agresment shall be true and correct in all material respects; (c)all sigpatures and
endorsements of the Borrower that appear on such documents snd agreements shell be genoine
and the Borrower shall have fall capacity to execute same; and (d) the Borrower's Inventory shall
not be transported except with respect to the sale of Inventory in the ordinary course of business.

4.6 Defense of Agent's apd Lenders' Interests.

Until (a) payment and performance in full of all of the Obligations and
(b) termiuation of this Agreement, the Agent's interests in the Collateral shell continue in foll
force and effect, During such period, the Bormower shiall not, without the Agent's prior written
oonsent, pledge, sell (except Inventory in the ordimary course of business), assign, transfer, create
or suffer 1o exist a Lien upon or encutnber or allow or suffer to be encumbered in any way except
for Pexmitted Encumbranoces, and except for sales, assignments, and tremsfers expressly peomitied
elsewhere herein, any part of the Collateral, Each Loan Party shall defend the Agent's interests
in the Collateral against any and all Persons whatsoever. At any time after an Event of Default
or Defanlt has occurred after demand by the Agent for payment of all Obligations, the Agent
shell have the right fo take possession of the indicta of the Collmteral and the Collatexal in

whatever physical form contained, including without Limitation: labels, stationery, documents, -

instruments and advertising materials. I the Agent exervises such right to take possession of the
Collateral, the Bostower shall, upon demand, assemble it in the best manmer possible and make i
available to the Agent of such &t & plece reasonebly convenient fo the Agent and, specifically in
the case of Gas, assist the Agent in coordinating the sale of such Gas to Customers. In addition,
with respect to all Collateral, the Agent, the Issuer and the Lenders shall be entitled to all of the
rights and remedies set forth herein and further provided by the Uniform Commercial Code or

other applicable law. After the occwrence and during the contimunce of a Defanlt or an Event
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of Default, the Bomower shall, and the Agent may, at ils option, instruct all suppliers, carriers,
forwarders, warchousers or others receiving or bolding cash, checks, Inventory, documents or
instruments in which the Agent holds a security interest to deliver same fo the Agent and/or
subject to the Agent's order and if they shell come into the Borrower's possession, they, and each
of them, shall be held by the Borrower in frust as the Agent's trustes, and the Borrower will
immediately deliver them to the Apent in their original form together with any necessary
endorsement. '

47 Books and Records.

Each Loan Party shall (2) keep proper books of record and account in which fall,
true and correct entries will be made of all dealings or transactions of or in relation to its business
and affairs; (b) set up on its books sccruals with respect to all taxes, assessments, charges, levies
and claims; and {c) on 2 reasonshly current basis set up on its books, from ifs earpings,
allowances against doubifitl Receivables, advances and investmenis and all other proper accruals
(including without limitation by reason of enuneration, acernala for premiutes, if any, due on
required payments and accruals for depreciation, obsolescence, or amortization of properties),
which should be set aside from such earnings in connection with iis business. Al! determinations
pursuant to this subsection shall be made in all material respects in accordance with, or as
required by, GAAP consistently applied in the opinion of such independent public accormtant as
shall then be regularty engaged by such Loan Party. )

48 Financial Disclasnre.

Each Loan Party herchy irmevocably anthorizes and directs all aceountants and
auditors emplayed by the Borrower at any time during the Term and promptly afler the request
of the Agent to exhibit and deliver to the Agent and each Lender copies of such Loan Party's
financial statements (if any exist at or prior to the date of such request), trial balances or other
accotmting fecords of any sort in the acéountant's or auditor's possession, and to disclose to the
Agent and each Lender any information such accountants may have concerning such Loan
Party's financial status znd business operations. Fach Loan Party hercby authorizes all federal,
state and municipal authorities to furnish to the Agert and each Lender capies of reports or
examinations relating to such Loan Party, whether made by soch Loap Party or otherwise;
however, the Agent and each Lender will atfempt to obtain such information or materials directly
from such Loan Perty prior to obiaining such information or materials from such accountants or
such authorities. Prior to the pcenprence of an Lvent of Defanlt, the Agent shall use
commercially reasenable efforts to notify the Borrower at least three (3) Business Days prior {o
_ the effectivencss of commrmication with Borrower’s accountants under this Section, but shall not
be liable for any failure to s0 notify the Borrower.

49 Comphiance with Laws.

The Borrower shall comply with all laws, acts, rules, regulations and orders of
any Governmental Bedy with jurisdiction over it or its respective Collateral or any part thereof
or 1o the operation of the Borrower's business the non-compliance with which could reasonsbly
be expected to have a Material Adverse Effect. The Borrower may, however, contest or dispute
any acts, rules, regulations, orders and directions of those bodies or officials in any reasonable
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manner, provided that apy related Lien is imchoate or stayed and sufficient reserves are
established to the reasonable satisfaction of the Agent to protect the Agent's Lien on or security
interest in the Collateral. The Collateral at all times shall be maintained in accordance with the
material requirements of all insurance carriers which provide insurapce with respect to the
Collateral so that such inswauce shall remain in foll force and effect.

4.10 Inspection of Premises.

At al] reasonable times as the Agent deems necessary, the Agent shall bave full
aceess to and the right to conduct a field examination of the Borrower’s business, audit, check,
ipspect and meke abstracis and copies from the Bomower's books, records, awdits,
comrespondence and all other papers relating o the Collatera] and the operation of the Borrower's
business. The Agent and its agenis may enter vpon any of the Borrower's premises at any time
during business hours and at any other reasonable time, and from time to time as the Agent
deems necessary, for the pupose of conducting such field examinations, inspecting and
appraising the Collateral and any and all records pertaining thereto and the operation of the
Borrower's business. Notwithstanding anything herein to the conirary, (i) prior to the ocomrence
of an Event of Default that is continuing, the Agent shall conduct such field examinations, audits,
inspections and appraisals no more frequently than once per fiscal quarter provided the Borrower
shall be respousible for paying for no more than two such field examination, audits, inspections
end appraisals, and (&) after the occurrence of an Event of Defsult that is continuing, the Agent
may conduct field examinetions, audits, inspections and appraisals af any time and fiom time to
time and the Bomower shall be responsible for paying for all such field examination, audits,

inspections and appraisals.
411 Insurance.

The Borrower shall bear the fall risk of any loss of any nature whatsocver with
respect to the Collateral. At each Loan Party's own cost and expense in mnounts and with
carriers acceptable to the Agent, each Loan Party shail (a) keep all its insurable properties and
properties in which such Loan Party has an interest insured against the bazands of fire, flood,
sprinkler leskage, those hazards covered by extended coverage msurance and such other hazards,
and for such amounts, as is customary in the case of companies engaged in businesses similar to
suck Loan Party’s including, without limitation, business interruption insurance; (b) maintain a
bond in such amounts as is customary in the case of companies engaged in businesses similar fo
such Loan Party insuring against larceny, embezzlement or other criminal misappropriation of
insured's officers and employees who may either singly or jointly with others at any time bave
access to the assets or funds of such Loan Party either directly or throngh authority to draw upon
such fimds or to direct generally the disposition of such assets; (c) maintain public and product
" -liability insurance against claims for personal injury, death or property damage suffered by
others; (d) maintzin-all sech worker's compensation or similar Insurence as may be required
under the laws of any state or jurisdiction in which such Loan Party is engaged in busimess;
() furnish the Agent with (i) a statws report with respect to the renewal of all such inswance no
later than ten (10) days before the expiration date thereof, (ii) evidence of the maintenance of all
such insurance by the renewal thereof no later than the expiration date thereof, and (iii) in the
case of the Borrower, appropriate loss payable endorsements in form and substance satisfactory
to the Agent, naming the Agent as 2 co-insured and loss payee as its interesis may appear but
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only with respect to all insurance coverage covering damage, loss or destruction of Collateral,
and providing (A) that ali proceeds therenmder covering a lass of or damage to Collateral shall be
payable to the Agent, (B) no such insurance shall be affected by any act or neglect of the insured
or owner of the property described in sueh policy, and (C) that such policy and loss payable
clauses may not be cancelled, amended or termivaled unless at least thirty (30) days’ prior
written notice is given to the Agent Each Loan Party shall provide copies of all such insarance
policies (including the appropriate lender loss payee and additional insured endorsements) within
thirty (30) days after the Agent's request, however, only certificates of such insurance shall be
required at Closing. In the event of any loss under any insurance covering Collateral, the carriers
named in such insurance policies covering Collateral herchy are directed by the Agent and the
Borrower to make payment for such loss to the Agent and not to the Borrower and the Agent
jointly, If any insurance losses with respect to Collateral are paid by check, draft or other
insinrment payable to the Borrower and the Agent jointly, the Agent may endorse the Borrower's
~ hame thereon and do such other things as the Agent may deem advisable to reduce the same to
_cash. The Agent is hereby authorized by the Borrower to adjust and compromise claims under
insmrance coverage with respect to Collateral. All loss recoveries with respect to Collateral
received by the Apgent upon any such insnrance may be applied ta the Obligations, in sach order
as the Agent in its sole discretion shall detetmine. Any surphus with respect to Collateral shall be
paid by the Agent to the Bomrower or applied as may be otherwise required by law. Any
deficiency thereon shall be paid by the Bomower to the Apent, on desnand.  Any loss recoveries
not relating to items of Collateral shall be payable directly to the Borrower and, if received by
the Agent, the Apent shall promptly deliver same to the Borrower.

4.12 Faflure to Pay Insnrance:

If the Borrower fils to obtain insurance as hereiasbove provided, or to keep the
same in force, the Agent, if the Agent so elects, may obtain such jusurance and pay the premium
therefor on behalf of the Borrower, and charge the Loan Account therefor as a Revolving
Advance of a Domestic Rate Loan and such expenses so paid shall be part of the Obligations.

413 Pavment of Taxes.

Bach Loan Party will pay, when due, all iaxes, assessments and other Charges
lawfully levied or sssessed upon such Loan Parly or any of the Colleteral including, without
Emitation, real and personal property taxes, assessments and charges and all franchise, income,
employment, social security benefits, withholding, and sales taxes, except those taxes,
assessments or Charges to the extent that any Loan Party has contested or disputed those taxes,
assessments or Charges in good faith, by expeditious protest, admindsirafive or judicial appeal or
similar proceeding provided that any related tax Lien is steyed and sufficient reserves are
established to the reasonable satisfaction of the Agent o protect the Agent's security interest in
or Lien on the Collateral. I any iax by any governmental authority is or may be iropesed on or
as a result of any transaction between any Loan Party and the Agent,-the Issuer or any Lender
which the Agent, the Issuer or any Lender may be required to withhold or pay or if any taxes,
assessments, or other Charges remain unpaid after the date fixed for their payment, or if any
¢laim shall be made which, in the Ageént's opinion, may possibly create a valid Liea on the
Collateral, the Agent may without notice to the Loan Parties pay the iaxes, assessments or other
Charges and each Loan Party hereby indemnifies and bolds the Agent, the Issuer and each
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Lender harmless in respect thereof. Prior to the occurrence of an Bvent of Default, the Agent
shall use commercially reasonable efforts to potify the Borrower at least three (3) Business Days
prior to such payment under this Section, but shall pot be lable for any failure to so notify the
Borrowsr, The Agent will not pay any taxes, assessments or Charges to the extent that any Loan,
Pariy has contested or disputed those taxes, assessments or Charges in good faith, by expeditious
protest, administrative or judicial appea) or similar proceeding provided that any related tax lien
is stayed and sufficient reserves are established to the reasonable satisfaction of the Agent fo
protect the Agent's security interest in or Lien on the Collateral. The amount of any payment by
the Agent under this Section 4.13 shall be charged to the Loan Account as a Revolving Advance
of & Domestic Rate Loan aud added to the Obligations and, until the Loan Parties shall furnish
the Agent with an mdammty therefor (or supply the Agent with evidence satisfactory to the
Agent that due provision for the payment thereof has been made), the Agent may hold without
interest any balance standing to the Loan Parties’ credit and the Agent shall retain its security
ipterest in any and all Collateral held by the Agent.

414 Payment of Leaschold Obli tions.

Each Loan Party shall at all times pay, when and as dus, its rental obligations
under all leases under which it is & tenant, and shall otherwise coraply, in all material respects,
with all other terms of such leases znd keep them in fill force and effect and, at the Agent's
reasonable request will provide evidence of having done so.

4.15 Receivables.

(a) Mature of Receivables. Each of the Receivables shall be 2 bopa fide and valid account
represexiing a bona fide imdebtedness incurred by the Customer therein pamed, for 2
fixed sum as set forth in any invoice relsting thereto (provided immaterial or
unintentional inveice errors shall not be deemed to be a breach hereof) With respect to su
absolute sale or lease and delivery of goods upon steted terms of the Borrower, or work,
labor or services theretofore rendered by the Borrower as of the date cach Receivable is
created. Same shall be due and owing without dispute, setoff or counterclaim except as
may be staied on the accounis receivable schedules delivered by the Bomower to the
Agent.

{b) Solvency of Cusiomers. Each Customer, to the Bomrower knowledge, as of the date each
Receivable is created, is and will be solvent and able fo pay all Receivables on which the
Customer is obligated in full when due or with respect to such Customers of the
Bomower who are not solvent the Borrower bas set up on its books end in its finapcial
records bad debt reserves adeguate to cover the uncollectible purtmn.

(c) Locations of Loan Parties. Each Loan Pariy's state of organtzation and chief executive

- office are located at the addresses set forth on Schedule 4.15(c) hereio. Until writien
potice is given to the Apent by the Borrower of any other office at 'which the Bomower
keeps iis records pertaining to Receivables, all such records shall be kept at such
executive office.
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Notification of Assignment of Receivables. At any time following the ocourrenca of an
Event of Default or 2 Default, the Agent shall have the right fo send notice of the
assignment of, znd the Agent's security interest in, the Receivables to any and all
Customers or any third party holding or otherwise concerned with any of the Collateral:
Thereafter, the Agent shall have the sole right to coBlect the Receivables, take possession
of the Collateral, or both. The Apent's actual collection expenses, inclnding, but not
limited to, stationery and posiage, telephone apd telegraph, secretarial and clerical
expenses and the salaries of any collection personnel used for collection, may be charged
to the Loan Account and added to the Obligations.

Power of Agent to Act on Borrgwer’s Behalf, The Agr:nt shell bave the right, at aay time

afiér the occurrence of an Event of Defaalt, to receive, endorse, assign and/or deliver in
the name of the Agent or the Borrower any and all checks, drafts and other instmments
for the payment of money relating to the Receivables, and the Borrower hereby waives
nofice of presentinent, protest and non-payment of any mstromment so endorsed. The
Borrower hereby constitutes the Agent or the Agent's designee as such Loan Party's
attorney with power at any tirne afier the occnrrence of an Bvent of Defanht (i) to endorse
ihe Borrower's name upon eny notes, acceptences, checks, drafis, money orders or other
evidences of payment or Collateral; (i) to sige the Bormower's name on any invoies or
bill of lading relating to any of the Receivables, drafls against Custoiners, assignments
and verifications of Receivables; (iii)to send verifications of Receivebles to any
Customer; (iv) to demand payment of the Receivables; (¥) to enforce psyment of the
Receivables by legal proceedings or otherwise; (vi) to exercise gll of the Borrower’s
rights and remedies with respect to the collection of the Receivables and any other
Collateral; (vii) to settle, adjust, compromise, exiend or renew the Receivables; (viii) to
settle, adfust or compromise any logal proceedings brought to eollect Receivables; (ix) to
prepare, fle and sign the Borrower's name oa 2 proof of claim in baskmuptey or similar
document agzinst any Customer; () to prepare, file and sign the Borrower’s name on any
notice of Lien, assignment or satisfaction of Lien or similar document jn cormection with
the Receivahles; and (xi) to do all other acts and things necessary to carry out this
Agreement. All acts of seid atiomey or designee are hereby ratified and approved, and
said attorney or designee shall not be liable for any acts of omission or commission nor
for apy exror of judgment or mistake of fact or of law, unless done with gross negligence
or willful misconduct; this power being coupled with an interest is irrevocable while any
of the Obligations remain unpaid. The Agent shall have the right at any time following
the oscurrence of an Event of Default, to change the address for delivery of inail
addressed to the Borrower 1o such address as the Apent may designate and to receive,
open and dispose of all mail addressed to the Borrower.

No Liability. Meither the Agent, the Issuer nor any Lender shall, under any
circumstances or in any event whatsoever, have any Hability for any error or omission or
delay of any kind occurring in the settlement, collection or payment of any of the
Receivables or any instrument received in payment thereof, or for any damage resuling
therefrom unless such Liability arises from the Agent's, the Issuer's or any Lender's willfol
misconduct or pross neglipence as finally determined by & cout of competent
jurisdiction. Following the occurrence of an Event of Default, the Agent may, without
notice or consent from the Bomower, sue upon or otherwise collect, extend the time of
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payment of, compromise or settle for cash, credit or upon any terms any of the
Receivables or any other securities, instruments or insurance applicable thereto and/or
release any obligor thereof. The Apent is authorized and empowered to accept, following
the occurrence and during the continuance of an Event of Default, the retumn of the goods
represented by any of the Receivables, without notice to or consent by the Borrower, all
without discharging or in any way affecting the Borrower™s liability hereumder, -

Establishment_of Lockboxes. Collection Account The Borrower has established and
shall maintain one or more Lockboxes with National City Bank and with each other
Lockbox Bank in the name of the Borower as are acceptable to the Agent, in its sole
discretion. The Borrower has established and will maintain a deposit acconnt (cach a
“Collection Accoumt™) with each Lockhox Bank in the name of the Borrower. In the case
of National City Bank, the Cash Concentration Account maintzined at National City
Bank shall function as the Collection Account maintained at National City Bank for all
purposes of this Section 4.15(g). Each Lockbox Bank and the Borrower have entered
into agreements establishing the Lockboxes mainfained by such Lockbox Bank {each a
"Lockbox Agrcement”) and apreements with respect to the Collection Accoumt
maintained at such Lockbox Bangk (each a "Deposit Account Agreement”), each such
Lockbox Agreement and Deposit Account Agreement to be in form and subsiance
satisfactory to the Ageni To the extent specified in the Closing memorandum, the
Bomower and the Agent shall have entered inio a Blocked Account Apreement with each
Lockbox Bank relating to rights of the Apent with respect to the Lockboxes and the
Collection Accounts maintained at such Lockbox Bank. The Bomower shall notfy all of
its Customers to forward all collections of every kind due the Borrower o a Lockbox
(such notices to be in such form and substance as the Agent may reasonzbly require to
from time 1o thne).

Schedule 4.15(g) hereto lisis the following information with respect to the Borrower:
(9) afl present Lockboxes, all Collection Accounts and the Cash Concentration Account,
(ii) the pame and eddress of each Lockbox, (ifl) the account mmmber of each Collection
Account and the Cash Concentration Account , (iv) a contact Person at each Lockhoy
Bank, and (v) a list describing all Lockbox Agreements, Deposit Acconnt Apreements
and Biocked Account Agreements, and all other agreements establishing each Lockbox
and Coliection Account.

Processing Collections; Cash Concentration Account In accordance with the terms of
the applicable Blacked Account Agreement, each Lockbox Baok shall be instructed to

deposit on a daily basis all collections ftom Customers of the Borrower sent to the
Lockbox maintained by such Lockbox Bank directly into the applicable Collection
Accomt in the identical form in which snch collections were made (except for any
necessary endorsements) whether by cash or check. In aceordance with the tenms of the
applicable Blocked Account Apreement, such Lockbox Bank shall be instracted to
deposit on & dajly basis ail fands from collections deposited into such Collection Accoumt
to the Cash Concentration Account The Cash Concentration Account shall not be
subject to any deduction, set off, banker’s lien or any other right in favor of any Person.
All finds deposited into the Cash Concentration Account shall be the exclusive property
of the Agent on behalf of the Lenders and shall be subject to the sole and exclusive
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control of the Agent and only to such signing authority designated from time 10 time by
the Agent. The Borrower shall not bave control over or any interest in such funds.

Any collections received directly by the Borrower shall be deemed held by the Bormrower
in trust and as fduciary for the Lenders. The Borrower agrecs not to comutingle any
such collections with any of the Borrower’s ather funds or property, but {o hold such
funds separate and apert in frust and as fiduciary for the Lenders until deposit is made
into the applicable Collection Accoumt or the Cash Concentretion Accovmt. The
Borrower bereby agrees to deposit immediately such directly received collections into
any Colleciion Actount meintain by or on behalf of the Borrower or directly into the
Cash Cunceutrauon Account.

H] &_ms__tg;cgg The Borrower will not, without the Agent's consent, comprormise or adjust
any Receivables (or extend the time for payment thereof) or accept any retums of
merchandise or grant any additional disconnts, allowances or credits thereon except for
those compromises, adjustments, retumns, discounts, credits and allowances as have been
heretofore (A) customary in the business or industry of the Barrower, and (B) done in the
ordinary course of the Borrower's business.

4.14 Maintenanee of Equipment,

The Equipment shall be maintained in good operating condition and repair in
substantial accordspce with industry standards (reascuable wear and tear excepled) and all
necessary replacements of and repairs thereto shall be made so that the value and operating
efficiency of the Equipmesnt shall be maintained and reserved. No Loan Party shall use or
operate the Equipment in violation of any law, statuie, ordinanice, code, rule or regnlation,

417 Exculpation of Liability.

Nothing herein contained shall be construed to constitute the Agent, the Issuer or
any Lender as any Lozn Party's agent for any purpose whatsoever, nor shall the Apent, the Issuer
or any Lender be responsible or liable for any shortage, discrepancy, damage, loss or destruction
of any part of the Collateral wherever the same may be located and regardless of the cause
thereof. Neither the Agent, the Issuer nor any Lender, whether by anything herein or in any
assignment or otherwise, assume any of any Loan Party's obligations under any contract or
agreement aseioned to the Agant, the Tssner or such Lender, and neither the Agent, the Issuer nor
any Lender shall be respousible in any way for the petformance by any Loan Party of any of the
terms and conditions thereof.

418 Envivonmental Matters.

(a) The Loan Parties shail ensure that the Real Property remesins i complisnce with all
Environmental Laws, and they shall not place or permit to be placed any Hazardous
Substances on any Real Property except as permitied by applicable law or appropmte
governmental authorities.
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The Loan Parties shall establish and maintain a system to assure and moniior continued
compliance with all applicable EFnvironmental Laws which system shall inclunde periodic
review of such compliance.

The Loan Parties shall (3) employ in connection with the pse of the Real Property
appropriate technology necessary 1o maintain compliance with apy applicable
Environmental Laws and (if) dispose of any and all Hazardous Waste penerated at the
Real Property only at facilities and with casriers that maintain valid permits under RCRA
and any other applicable Environmental Laws. The Loan Parties shall use their best
cfforts to obtain certificates of disposal, such as bazardous waste manifest receipts, from
all treatmen, traqsport, storage or disposal facitities or operators employed by the Loan
Parties in connection with the transport or disposal of any Hazardous Waste genmated at
the Real Property.

In the event any Loan Party obtains, gives or receives notice of any Release ar threat of
Release of a reporiable quantity of any Hazardous Substances at the Real Property (any
such event being hercinafter referred to as a "Hazardous Discharge) or receives any
notice of vielation, request for information or notification that # is potentially responsible
for investigation or cleanup of environmental conditions at the Real Property, demand
letter or complaint, order, citafion, or other written nofice with regard to any Hazardous
Discharge or violation of Environmenial Laws affecting the Real Property or any Loan
Parly's interest therein (any of the foregoing is referred to heyein as an "Environmental
Complaint”} from any Person, including any state agency responsible in whole or in patt

for environmental matters in the state in which the Real Propesty is located or the United

States Environmental Protection Agency (any such person or anfity hercinafier the
"Authority"), then the Borrower shall, within five (5) Business Days, give written notice
of seme to the Agent detailing facts and circumstandes of which any Loan Party is aware
giving rise to the Hazardous Discharge or Environmental Complaint. Such information is
to be provided to allow the Agent to protect its secority interest in the Real Property and
the Collateral and is not intended to create nor shall it create any obligation upon the
Agent or any Lender with respect thereto,

The Loan Parties shall promptly forward io the Apent copies of amy request for
information, notification of potential liability, demand lefter relating o potential
responsibility with respect to the investigation or cleanip of Hazardous Substances at any
other site owned, operaied or used by any Lean Party 1o dispose of Hazardous Substances
and shall continoe to forward copies of correspondence between any Loan Party and the
Authority regarding sach claims to the Agent until the claim is settled. The Loan Partics
shall promptty forward to the Agent copies of all documents and reports concerning a
Hmdoustcha:gcattthcalPrﬁpeﬁythatanyLoaanty:s required to Hle under
eny Bpvironmental Laws. Such information is to be provided solely to allow the Agent
to protect the Agent's security interest in the Real Property and the Collateral.

The Loan Parties shall respond promptly io any Hazardous Discharge or Environmental
Complaint and take all necessary action in order to safeguard the health of any Person
and t0 avoid snbjecting the Collateral or Real Property to any Lieg. If any Loan Party
shall fail to respord promptly to any Hazardous Discharge or Environmental Complaint
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of any Loan Party shall fail to comply with any of the reguirements of any Environmeptal
Laws, the Agent, on behalf of the Lenders, may, but without the obligation to do so, for
the sple purpose of protecting the Agent's fnterest in Collateral: (A) give such notices or
(B} enter onio the Real Property (or authorize third parfies to enter omo the Real
Property) and take such actions as the Agent {or such third paties as directed by the
Agent) deem reasonably mecessary or advisable, 1o clean up, remove, mifigate or
otherwise deal with any such Hazardous Discharge or Environmental Complaint. AR

reasanable costs and expenses incurred by the Agent, the Issuer and the Lenders (or snch

third parties) in the exercise of any such rights, including any swas paid in cosnection
with any judicial or administrative investigation or proceedings, fines and pennlties,
topether with ipterest thereon from the date expended at the Defanlt Rate for Domestic
Rats Loass copstituting Revolving Advances shall be paid upon demand by the Loan
Parties, and until paid shall be added to and become & part of the Obligations secured by
the Liens created by the terms of this Agreement or any athe:agreammtbetweenihe
Agent, the Issuer any Lender and any Loan Party.

Upon the occurrence of an Event of Default, promptly upon the wnttsn request of the
Agent from time to time, the Loan Parties shall provide the Agent, at the Loan Parties'
expense, with an envimnmentai mssessment OF environmental audit report prepared by an
envirommental engineering firm acceptable in the reasonable opinion of the Agent, 1o
assess with a reasonable degree of certainty the existence of & Hazardous Discharge and
the potential costs in connection with abatement, cleanup and removal of any Hazardous
Substances found on or at the Real Property. Any report or investigation of such
Hazardous Discharge proposed and acceptable to an appropriate Authority that is charged
to oversee the clezm-up of such Hazardous Discharge shall be acceptable to the Agent. If
such estimates to remove or remediate such Hazardous Discharge, individuaily or in the
agpregate, exceed One Himdred Thousand Dollars ($100,000), the Ageot shall have the
right to reguire the Loan Parties to post a bond, letier of credit or other security
reasonably satisfactory to the Agent to secure payment of these costs and expenses,

The Loan Parties shall defend and indemnify the Apent, the Issuer and the Lenders and
bold the Agent, the Issuer, the Lenders and their respective employees, agents, direciors
and officers harmless from and sgainst all loss, hability, damage sud expense, claims,
costs, fines qud penalties, including atterney's fees, suffered of incurred by the Agent, the
Issuer or the Lenders vader or on account of any Environmental Laws, including, without
Yimitation, the assertion of any Lien thereunder, with respect to any Hazardous Dischurge,
the presence of any Hazardous Substances affecting the Real Property, whether or pot the
same originates or emerges Hom the Real Property or auy comtiguous real estale,
including any loss of value of the Real Property as a result of the foregoing excent to the
extent such loss, liahility, damage and expense is atiributable to any Hazardous Discharpe
resulting from actions on the part of the Agent, the Issuer or any Lender. The Loan
Parties' obligations under this Section 4.18 shall arise upon the discavery of the presence
of any Hazardous Substances at the Real Property, whether or not any federal, staie, or
locel enviroumental agency has taken or threatened emy action in conpection with the
presence of any Hazardous Substances. The Loan Parties' obligation and the
mdemmﬁcauons hereunder shall survive the texmination of this Agreement.
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4.19

Finan Statements,

Excepl as respects: (1)the firancing statements filed by the Agent, (ii)the

financing statements described on Schedule 1.2, and (i) those financing statements permitted to
be filed hereunder, no financing statement covering any of the Collateral or any procéads thereof

is on file in any publie office.
Y. REPRESENTATIONS AND WARRANTIES.

Each Loan Party represents and wagrants as follows:
51 Authority.

()

{b}

Each Loan Party has the full power, anthority and legal right io enter into this Agreement
and the Other Loan Documents to which if is a party and 1o perform all of its respective
Ohbligations hereunder and thezeunder, as the case may be. This Agreement and the Other
Loan Documents to which each Loan Party is a party constitute the legal, valid and
binding oblipations of such Loan Party, enforceable in accordance with their terms,
except as such enforceability may be limited by auy applicable bankroptey, insclvency,
reorganization, moratoriom or similar lews affecting creditors' tights generally. The
cxecution, delivery and performance of this Apreement and of the Other Loan
Documents by each Loan Party a party hereto o thexeto (a) are wiithin snch Y.oan Party’s
corporate or limited liability company powers, as the case may be, have been duly
authorized, are not in coniravention of law or the tenns of such Lean Parly's by-laws,
operating agreement, articles of incorporation, articles of organization or other applicable
documents relating to such Loan Party's formation or organization, as the case may be, or
to the conduct of such Loan Party's business or of any material agreement or endertaking
to which such Loan Party is apm'tyorhywhmhsuchlnanl’any is bound, and (b} will
not conflict with nor result in any breach in any of the provisions of or constitute a
default moder or result in the creation of any Lien except Permitied Encumbrances npon
any asset of such Loan Party upder the provisions of any agreement, charter document,
instrument, by-law, or other instriment to which such Loan Party is 2 pasrty or by which i

OF ifs property may be bound.

The execution and perfonn‘mce by ECOQ of the Other Loan Documents to which it is a
party: (2} are within its corporate or limited Hability company powers, as the case may be,
have been duly authorized, are pot in contravention of law or the terms of its by-laws,

operating ngreement, articles of incorporation, articles of organization or other applicable
documents relating to ity formation or organization, as the case may be, o to the cogduct
of its business or of any material agreement or undertaking to which it is a party or by
which it is boimd, and {b) will not conflict with nor result in any breach in any of the
provisions of or constitute a default vnder or result in the crestion of any Lien upon any
asset of ECO under the provisions of any agreement, charter document, instnznent, by-
lawr, or other instrument to which it is a party or by which it or its property may be bound.
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5.2 Formation and Onalification.

{2) Each Loan Party is duly incorporated or organized, as the case may be, and in good
standing under the laws of the jurisdictions listed on Schedule 5.2(s) and is qualified to
do business and is in good standmg in the jurisdictions listed on Schedule 5.2(n) which
constitute all jursdictions in which gualification and good standing are necessary for
anch Loan Party to conduct jts buginess and own ifs property and where the failmre to so
qualify could reasonably be expected to have a Material Adverse Effect. Fach Loan
Party has delivered to the Agent true and complete copies of its articles of incorporation
and by-laws, articles of organization and operating agréement or other orpanizational
documments, as the case may be, and will promptly notify the Agent of any amendment or
changes thereto.

(b) The only Subsidiaries of ¢ach L‘uan Party are listed on Schedule 5.2(h).

53 Swrvival of Representations and Warraufies:

All representations and warranties of each Loan Party contained in this
Agreement and fhe Other Loan Documents, as the case may be, shall he true at the time of such
Loan Party's execution of this Agreement and the Other Loan Documents, as the case moay be,
and shall survive the execution, delivery and acceptance thereof by the pazties thereto and the
closing of the transactions deseribed therein or related thereto.

54 Tax gm_ 5.

Each Loan Perty's federal tax ideptification sumber is set forth on Schedule 5.4,
Each Loan Party hes filed all federsl, state and local tax refurns and other reports such Lom
Party is required by law 1o file and has paid all taxes, assessments, fees and other governmental
charges that are due and payable. All applicable income tax returns of each Losn Party bave
been examined and reported upon by the appropriate taxing authority or closed by applicsble
statute and satisfied for il fiscal years prior to and including the fiscal year ending December 31,
- 2003. The provision for taxes on the books of each Loan Party is adequate for all years not
closed by applicable statutes, and for its current fiscal year, and po Loan Party bas aoy
knowledge of any deficiency or additional assessment in connection therewith not provided for
on fts books.

55 Financial Statements,

(2) The twelve-month cash flow projections of Volunteer Energy Services, Inc. and jts
Subsidiaries on & consolidated basis and their projected balance sheets as of the Closing
Date, copies of which arc annexed hereto as Exhibit 5.5(a) (the *Projections") were
prepared by the Chief Financial Officer of Volunteer Energy Services, Inc., are based on
underfying assumptions and estimates which provide a reasonable basis for the
projections contained thercin and reflect Volunteer Energy Scrvices, Inc. s judgment
based on present circumstances of the most likely set of conditions and course of action
for the prajected pesiod
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5.6

The consolidated balance sheets of Volunteer Energy Services, Inc. apd its Sobsidiaries

and such other Persons described therein as of December 31, 2003, and the related
statementis of inconte, changes in stockholder’s equity, and chapges in cash flow for the
patiod ended on such dade, all accompanied by reports thereon cuﬂzmmg opindons
without qualification by independent centified public accountants, copies of which have
been delivered to the Agent, have been prepared in accordance with GAAP, consistentty
applied and present fairly in alf material respects the financial condition of Volunteer
Euergy Services, Inc. and its Subsidiarics at such date and the results of their operations
for such period. Since October 31, 2004, there has been o change in the financial
condition of Voluoteer Energy Se:rviues, Inc. and its Subsidiaries taken as g whole as
shown on the consolidated balance sheet as of such date and no chenge in the aggregate
value of machinery, Equipment and Real Property owned by Borrower and their
respective Subsidiaries, except changes in the ordinary course of business, none of which
individually o1 in the aggregate bas had, or reasvnably could be believed to canse in the
future, & Material Adverse Effect.

Carpurate I;k'ame.
Except as sef forth on Schedule 5.6, no Loan Party has been known by any other

corporaie name in the past five (5) years and does pot seli Inventory under any other name, nor
has aoy Loan Party been the surviving entity of a merger or consolidation or acquired all or
substantielly all of the assets of any Person during the preceding five (3} years,

5.7
(a)

&)

()

-5.8

(2)

0.8 and Envfmnmenhl Complisnce.

Except as set forth on Schedule 5.7, each Loan Perty has duly complied with, and (i) its
facilities, business, mssets, property, and Equipment, and (i) tn its knowledge, its
leaseholds ere in complience in all material respects with, the provisions of the Federal
Occupational Safety and Health Act, the Environmental Protection Act, RCRA and all
other Environmental Laws; there have been no outstanding citations, notices or orders of

non-compliance issued to any Loan Party or relating to its business, assets, pr0perty
leaseholds or Equipment under any such laws, rules or regulations.

Each Loan Party has been issued all required federal, state and local licenses, cettificates
ar permits relating o all applicable Environmental Laws.

(i) There are no releases, spills, discharges, leaks or disposal {collectively referred to as
"Releases”) of Hazardous Substances at, wpon, under or within any Real Property;
{ii) there are no underground storage tamks or polychlorinated biphenyls on the Real
Property; (iii) to the knowledge of any Loan Party, the Real Property has not ever been
used as a treatment, storage or disposal facility of Hazardous Waste and (iv) no
Hazardous Substances are present on the Real Property.

Solvency; No Lifigation, Violation, Indebtedness or Default.

After giving effect to the transactions contemplated by fhis Agreement, the Loan Pasties
will be solvent, able to pay their debts as they matre, hava capital sufficient fo carry on
their business and all bosinesses in which they are about to engage, and (i) as of the
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Closing Date, the fair present saleable value of their assets, calculated on a going concern
basis, is in excess of the amount of their habilities and (ii) subsequent to the Closing
Date, the fair saleable value of their assets (calculated on a going concemn basis) will be
in excess of the amount-of their Habilities,

Except as disclosed in Schedule 5.8(b), no Loan Party has (i) any pending or threatened
Titigation, erbitration, actions or proceedings which could reasonably be expected to have
a Material Adverse Effect, (i) any pending or threatemed hﬁgarhon, arbitration, actions or
proceedings in conpection with any payable that may be owing fo or any Hability to
Dypegy and (iii) any habilitiés or indebtedness other than the Obligations.

No Loan Pariy is in violation of any applicable staiute, regulation or ordinance in any
respect which could reasonzbly be expected to have a Material Adverse Effect, nor is any
Loan Party in violation of eny order of any court, govcmenla] authority or arbitration
board or tibunal.

(d) Mo Loin Party nor eny member of the Controlied Group maintains or contribaies to any

Plan gther than those fisted on Schedule 5.8(d) bereto. Bxcept as set forth in Schednle
5.8(d), (D no Plan has incurred any "accumulated funding deficiency,” as defined in
Section 302(a) (2) of ERISA and Section 412(a) of the Cade, whether or not waived, and
cach Loan Party and each member of the Controlled Group has met all applicable
minimum fimding requirements under Section 302 of ERISA in respect of each Plan,
(ii) each Plan which is imiended to be a quatified plan under Section 401{a) of the Code as
currently i effect has been determined by the Internal Revenue Service 1o be qualified
vader Section 401(a) of the Code and the trust related theteto is exempt from federal
income tax under Section 501{a) of the Code, (iii) no Loan Party nor any member of the
Controlled Group has incorred any lizbility to the PBGC other than for the payment of
premiums, and there are no premiumn payments which have become due which are
unpaid, {iv)no Plan has been terminated by the plan administrator thereof nor by the
PBGC, aed there is no 6ceurrence which would cause the PBGC to institute proceedings
under Title IV of ERISA fo terminate any Plan, (v) at this time, the current value of the

" assets of each Plan exceeds the present value of the scemed henefits and other liabilities

of such Plan and no Loan Party gor any member of the Controlied Group knows of any
facts or circumstances which would materfally change the value of such assets and
accrued benefits and other labilities and could reasonably be expected to have a Material
Adverse Effect, (Wi)no Loan Party nor any member of the Controlled Group has
breached any of the responsibilities, obligations or duties imposed on it by ERISA with
respect 1o any Plan, (vii}no Loan Party nor any member of a Controlled Group hss
incurred any Hability fer any exciss 1ax arising under Section 4972 or 4980B of the Code,
and no fact exists which could give rise to any such liability, (viii) ro Loan Party nor any
member of the Controlled Group nor any fiduciary of, nor any trustee to, any Plan, has
engaged in a "proibited fransaction” described in Section 406 of ERISA or Section 4975
of the Code nor taken any acton which would constitute or regult in 2 Termination Event

with respeet to any such Plan which is subject to ERISA, (ix) each Loan Party and each

member of the Controlled Group has made all contributions due and payable with respedt
to each Plan, (x) there exists no event described in Section 4043(b) of ERISA, for which

 the ity (30) day notice period contained in 29 CFR Section 2615.3 has not been
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‘waived, (xi) no Loan Party nor any member of the Controlled Group has apy fiduciary
responsibility for investments with respect 1o any plan existing for the benefit of persons
other than employees or former employees of any Loan Parly and any member of the
Comtrolled Group, and (xii) no Loan Party nor any member of the Controlled Group has
withdrawn, completely or partially, from any Multiemployer Plan so as 1o inonr liability
vnder the Multiemployer Pension Plan Amendments Act of 1980.

5.9 Patents, fl:rademg'rir_.g., Copyrights and Licenses.

All paients, patent applications, trademarks, (rademark applications, service
marks, service mark applications, copyrights, copyright applications, design rights, iradensmes,
assumed pames, trade sscrets and lHeenses awned or utilized by sny Loan Party are set forth on
Schedule 5.9, are valid and have been duly registered or filed with all appropriste governmental
anthorities and constitute all of the paients, trademarks, service marks, copyrights, design rights,
tradenames, assumed pames, trade secrets and licenses which are necessary for the operation of
its business; there is no objection to or pending challenge to the validity of any snch patent,
trademark, copyright, design right, tradename, trade secret or license and no Loan Party is aware
of any gronnds for any challenge, except as set forth iz Schedule 5.9 hereto, Each patent, patent
spplication, patent license, {rademark, trademark application, trademark license, service mark,
service matk application, service mark leense, design right, copyright, copyright application and
copyright license owned or held by any Loan Perty consists of original materisl or propesty
developed by such Loan Party or was lawfully acquired by such Loan Party from the propes and
lawfol owner thereof. Each of such items has been maintained so as o preserve the value thereof
from the date of creation or acquisition thereof. With respect to all customized software licensed
by any Loan Pasty, such Loan Party is in possession of all source and object codes related to
each piece of software or is the beneficiary of a source code escrow agreement, each such source
code escow agreement being listed on Schedule 5.9 hereto,

5.10 Licenges and Permits.

Except s set forth in Schedule 5.10, edch Loan Party (a) is in complisnce with
and (b) kas procured and i3 now in possession of| all material licenses or permits required by any
applicable federal, state or local law or regulation for the operation of its business in each
Jjurisdiction wherein it is now conducting or proposes o conduct besiness and where the filure
to comply with or procure such licenses or permits would reasonebly be expected to have a
Materia) Adverse Effect.

51 Default of Indebiedness,

As of the Closing Date, no Loan Party is in default in the payment of the principal
of or interest on any Indebtedoess or under any instrument or agresment under or subject to
which any Indebtedness has been issued and no event has accurred mder the provisions of any
such instrument or agreement which with or without the lapse of time or the giving of nofice, or

~ both, constitutes or would constitute an event of default thereunder.
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512 No Default.

No Loan Party is in default in the payment ot performavce of any of its material
contractual obligations and no Default has occurred with respect thereto.

S5.13 Ne Bardensome Resérictions.

No Loan Party is party to eny contract or agreement, the performance of which
could reasonably be expected to have a Material Adverse Effect. No Loan Pariy has agreed or
consented to cause or permit in the fiure (upon the happening of a contingency or otherwise)
any of its property, whether now owned or bereafter acquired, to be subject to a Lien which is
not a Permitted Encomnbrance. '

5.14 No Labor Dispates.

No Loan Party is involved in any labor dispute; there are no strikes or walkouts or
union organization of any of the Loan Party's employees threatened or in existence anid no labor
cuntract is scheduled to expire during the Term other than as set forth on Schedule 5.14 hereto.

5158 in R foms.

No Borrower is engaged, nor will it engage, principaily or as one of its important
activities, in the business of extending credit for the purpose of "purchasing™ or "carrying” any
"margin stock® within the respective meanings of each of the quated terms under Regulation 17
of the Board of Govemaors of the Federal Reserve System ag now and from time to time hereafier
in effect. No part of the proceeds of any Advance will be used for "porchasing” or "camrying”
*margin stock™ as defined in Regulation U of snch Board of Governors.

816 Investment Company Act.

No Borower is an "investment company” registered or required to be registered
under the Investment Company Act of 1940, as amended, nor is it cortrolled by such a company.

517 Disclusm'e.

No representation or warranty made by any Loan Party in this Agresment or in
any financial statement, report, certificate or amy other document furnished in connection
herewith containg sy untroe stabement of fact or omits to state any fact necessary 1o make the
statements herein or therein not misleading. There is no fast known to any Lean Party or which
reasonably shonld be known to such Loan Party which such Loan Party has not disclosed to the
Apent in writing with respect to the ransactions contemplated by fis Agreement which could
rzasonably be expected to have a Material Adverse Effect. :

518  Hedgine Contracts.
No Loan Pasty is a party o, nor will it be a party to, any Hedging Contract unless

(i) such Hedging Contract provides that damages upon termination following an cvent of defaudt
thereynder arc payable on a "two-way basis" without regard to St on the part of either party
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and (ii} such Hedging Contract bas been entered into in the ordinary course of the Loan Party’s
business and without having any speculative purpose.

519 Conflicting Asveements.

No provision of any mortgage, indenture, contract, agreement, judgment, decree
or order binding on any Loan Party or affecting the Collateral conflicts with, or requires any
Consent which has not already been obtained and where a failure to obtain such Consent would
in any way prevent the exccution, delivery or performance ni; the terms of this Agreement or the
Other Loan Documents.

520 Avplication of Certain Laws and Regg' lationz,

No Loan Party nor any Affiliate of any Loan Patty is subject to any statute, rule or
regulation which regulates the incurrence of any Indebtedness, including without limitation,
statutes or regnlations relative to coramon or interstate carriers or to the sale of electricity, pas,
steam, water, telephone, telegraph or other public utility services.

521  Business and Property of the Loan Parties.

Upon and after the Closing Date, the Loar Parties do not propose to engage in any
business other than as set forth on Schedule 5.21 heretn and activities necessary to condict the
foregoing. On the Closing Date, each Loan Party will own all the property and possess all of the
rights mnd Consents necessary for the conduct of the bustness of such Loan Party.

522 Section 20 Snbsidiaries.

The Loan Parties do not intend to use mnd shall pot use agy portion of the
proceeds of the Advances, directly or indirectly, to purchase duing the underwriting period, or
for thirty (30) days thereafter, Imeligible Securities being underwritten by a2 Section 20
Subsidiary.

523 Anti-Terrori BWS.

{a) No Lomn Party nor any Affiliate of any Loan Party, is in violation in any maierial respect
of any "Anti-Terrorism Law or €ngages in or conspires to engage in any transaction that
evades or avoids, or has the purpose of evading or avoiding, or attempts to violate, any of
the prohibitions set forth in any Anti-Terrorism Law,

(b) No Loan Party, nor any Affiliate of any Loan Party or their respective agents acting or
benefiting in any capacity in connection with the Advances or other transactions
hereunder, is any of 1he following (each a "Blocked Person):

@) a Person that is lsted in the annex 1o, or is otherwise subject to the punmons of,
the Executive Order No. 13224;
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(i} 2 Person owned or controlied by, or acting for or on behalf of, any Person that is
Histed in the annex to, or is otherwise subject to the provisions of, the Executive Order
No. 13224;

(Gii) a Person with which auy Lender or the Isswer is prohibited from dealing or
‘otherwise engaging in any transastion by apy Anti-Terrorism Law;

(iv)  a Person that commits, threatens or conspires 1o commit or supports "terrorism” as
defined in the Executive Order No. 13224;

(v)  aPerson that is named as a "specially desigoated pational” on the most current list
published by the U.S. Treasury Depariment Office of Foreign Asset Contro! at jts
official website or amy replacement website or other replacement official publication of
such list, or

(vi) aPeson whao is affitiated or associated with a Person listed above.

No Loan Party or, to the knowledge of any Loan Party, any of its agents actiog or benefiting in
any cepacity in connection with the Advances or other transactians hereunder, (i} conducts any
business or engages in makipg or receiving any contribution of funds, goods oy services to or for
the benefit of any Blocked Person, or (ji) deals in, or otherwise emgages in any fransaction
selating to, any property or interests in property blocked prrsuant to the Executive Order No.
13224,

5.24 Stock Purchase.

The Stock Purchase Agreement has been duly execuied by alt parties thereto and
consummated. The Loan Parties have fumished the Agent with tree and correct copies of the
Stook Purchase Agreerent and all other documents executed in connection therewith,

VL. AFFIRMATIVE COVENANTS.

The Borrower shall, and if applicable, each Loan Party shall, untfl payment in full
of the Obligations and termination of this Agreement:

6.1 Payment of Fees.

Pay to the Agent on demand all usual and customary fees and expenses which the
Agent incurs in commection with (g)the forwarding of Advance proceeds and (b)the
establishment and mairtenance of any Collection Acconnts as provided for in Section 4.15(g).
The Apent may, withont making demand, charge the Loan Account for all such fges and

gxpenses,

62 Conduct of Business and Maintanance of Existence and Assefs.
Conduct comtinuously and operate actively its business according to good

business prastices and maintain all of its properties useful or necessary in its business in good
working.order and copdition (reasonable wear and tear excepted and except as may be disposed
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of in accordance with the terms of this Agreement), including, without limitation, all licenses,
patents, copyrights, desigm rights, tradenames, trade secrets and trademarks and take all actions
necessary to enforce and protect the validity of any intellectual property right or other right
included in the Collateral; (b) keep in full force and effect its existence and comply in all
material respects with the laws and regulations poverning the conduct of its business where the
failure to do 50 could reasonably be expected to have a Material Adverse Effect; and (c) make all
such reports and pay all such franchise and other taxes and license fees aind do all such other acts
and things as may be lawfully required to maintain its rights, licenses, leases, powers and
franchises under the laws of the United States or any political subdivision thereof.

63 Yiolations.

Promptly notify the Agent in writing of any violation of any law, stafute,
regulation or ordinance of any Governmental Body, or of any agency thereof, applicsble to any
Loan Party or the Collateral which could reasonably be expected to have a Material Adverse
Effect. '

64 Government Receivables.

To the extent any Borrawer desires such Receivables to constitute Eligible
Receivables, take all steps necessary 10 protect the Apent's infevest in the Collateral under the
Federal Assignment of Claims Act or other applicable state or local statutes or ordinances and
deliver to the Agent appropriately endorsed, any instrument or chattel paper connecied with any
Receivable arising out of contracts between any Borrower and the Uniied States, any state or any
department, agency or instrumentality of any of them.

6.5 Fixed Charge Coverage Ratio.

Maintain a Fixed Charge Coverage Ratio (for the Borrower and its consolidated
Subsidieries) of not Jess than 1.25 to 1.0 calculsted as of the last day of the fiseal quarter ending
December 31, 2004 for the period equal to the four (4) consecutive fiscal quarters then ending
and as of the last day of each fiscal quarter thereafier for the period equal to the four (4)
censecutive fiscal quarters then ending,

6.6 Execution nfgnp_g!ementnl Instruments.

Execute and deliver 1o the Apent from time to time, tpon demand, such
supplemental agreements, statements, assignments and transfers, or fnstructions or documents
relating io the Collateral, and such other insiruments as the Agent may reasonably request, in
order for the full imtent of this Agresment to be carried msto effect.

6.7 Pavment of Indebiedoess.

Pay, discharpe or otherwise satisfy at or before matnety (subject, where
applicable, to specified grace periods and, in the case of the trade payables, to nonmal payment
practices) all its obligations and liabilities of whatever nature, except when the faflure o do so

. could not ressonably be expected to have a Material Adverse Effect or when the amount er

validity thereof is currently being contested in good faith by appropriate proceedings and each
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Loan Party shall have provided for such reserves with respect thereto, as the Agent may
reasonably deern proper and pecessary, subject af all times to zny applicable subordination
arrangement in favor of the Lenders and the Issner.

6.8 Standards of Financial Statements.

Canse all financial statements referred to in Sections 9.7, 9.8, 9.9 and 9.11 25 to
which GAAP is applicable to be complete and correct in all material respects (subjeet, in the case
of miterim financial statements, to notes and normal vear-end audit adjustments) and to. be
prepared in reasopable detail and in accordance with GAAP applied consistently throughout the
periods reflected therein (except as concurred in by such reporting accountants or officer, as the
case may be, and disclosed therein).

5.9 Anti-Vervorism Laws.

The Loan Parties and their respective Affiliates and apents shall not (i) conduct
any business or engage in any fransaction or dealing with any Blocked Persen, including the
making or réceiving of any coniribution of funds, goods or services ta or for the benefit of any
Blocked Person, (if) deal in, or otherwise engage in any tragsaction relating o, any property or
interests in property blocked purzuant to the Executive Order No. 13224; or (iii) engage in or
conspire to engege in any transaction that evades or avoids, or has the purpose of evading or
avouding, or atiempis to violate, apy of the prohibitions set forth in the Executive Order No.
13224, the USA Patriot Act or any other Anti-Terrorism Law. The Loan Partics shall deliver to
the Lenders and/or the Issuer any certification or other evidence requested from time fo time by
any Lender or the Issuer in its reasonable discretion, confirming the Loan Parties' compliance
with this Section 6.9.

VIL NEGA'I‘II@_COWNANTS.

No Loan Party shall unti] satisfaction in full of the Obligations and termination of
this Agreement:

73 Merger, Consolidation. Acaaisition aud Sale of Assets,

{(a) Enter inio any merger, copsolidation or other reorganizaticn with or info any other Person
or acquire all or a substantial portion of the assets or stock of any Person or permit any
other Person 1o consolidate with or merge with it

(b) Sell, lease, transfer or otherwise dispose of amy of its properties or assets, except In the
ordinary course of its business,

2 Creation of Liens.

Create or suffer to exist any Lien or transfer upon or against any of its propésty or
assets now owned or hereafter acquired, except Permitted Encumbrances.
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T3 Guarantees.

Become Lable upon the obligations of any Person by assumption, endorsement or
guaranty thereof or otherwise (other than to the Lenders or the Yssuer) except: (8) as disclosed on
Schedunle 7.3, (b)the endorsement of checks in the ordinary course of business, and (c)
guarantees made by a Loan Paxty with respect to the obligations of another Loan Party.

7-‘ mv&smmgb
Purchase or acquire obligations or stock of, or any other interest in, any Person.

7.5 Leans.

Make advanecs, loans or extensions of credit to any Person (other than another
Loan Party), including, without limitation, any Parent, Subsidiary or Affiliste sxcept with respect
to the extension of commercial trade credit in connection with the sale of Inventory in the
ordinary course of its business.

7.6 " Capital Expenditures.

Make or incur any Capital E‘.xpandxmre or connmitments for Capital Expenditures
(including capitalized leases) in any calendar year, in AN aggregate amount for the Loan Parties
on a consolidated basis in excess of One Hundred Thousand Dollars ($100,000),

77 Dividends.

Declare, pay or make any dividend or distribotion on any shares of the common
stock or preferred stock or other equity interest, as the case may be, of eny Loan Party (other
than dividends or distributions payable in stock or other equity interest, as the case may be, or
split-ups, or reclassifications of is stock), or apply any of its funds, property or assets to the
purchase, redemption or other retirement of any common or preferred stock or other equity
- interest, as the case may be, or of any options to purchase or acquire any soch shares of commen
or preferred stock or other equity interest, as the case may be, of sny Loan Party except, with
respect to any Loan Party, distributions may be made by any such Loan Party which has elecied
to be taxed in accordance with Subchapter S and any comparable state tax Laws to its respective
sharcholders in an amount necessary for the payment of the federal and stule income iax
obligations ont account of the attribution of each such Loan Party's income to such shareholders
by reason of snch Loan Party being a Subchapter S cotporation in each case determined by
reference to the chareholder who has the highest combined marginal rate for income tax parposes
("Income Tax Distributions™) provided the Borrower shall camse any excess distribution o be
returned to the Borrower.

15 Indebtedness-

Create, incur, assuine or suffer to exist any Indebiedness (exclusive of trade debt)
except in respect of: -
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(c) Indebtedness existing on the Closing Date zod set forth on Schedule 7.8 (including any
extensions, renewals or refinancings thereof), provided that the principal amount of such
Indebteduess shall not be increased without the prior written consent of the Required
Lenders;

(b) Indebtedness to the Lenders and the Issver under or pursvant to this Agreement or the
Other Loan Documents;

(c) Indebtedness incumed for Capital Expenditares pormitted under Section 7.6 hereof:
(&) Indebtedness as permitied under Section 7.3 hereof;
{¢) Indebtedness to National City Bank under the Existing Letters of Credit; and

(f) Indebiedness arising from Hedging Coniracts entered into in the ordinary cowrse of
business and not for speculative purposes and consisting of bcma fide bedging
transactions.

79 Natore of Business.

Substantially change the pature of the business in which it is currently engaged,

. nor, except as specifically permitted hereby purchase or invest, directly or indirectly, in any

assets or property other than in the ordinary course of business for assets or property which are
useful in, necessary for and are to he used in its business, a3 presently conducted.

7.10 Transactons with Affliates.

Directly or indivecily, (i) purchase, acquire or lease any property from, or sell,
transfer or lease any property to, or otherwise deal with, any Affiliate or ECO, except
transactions in the ordinary course of business, on an arm's Jength basis on terms no less
favorable than terms which would have been obtainable from a Person other then an Affiliate or
(i) commingle any roonies with any other Person inclhding ECO.

711 Leases.

Enter as lessee inlo any lease arrangement for real br personal property (voless
capitalized aod permitted under Section 7.6 hereof) if after giving effect thereto, aggregate

- anrmal renial payments for all Jeased property would exceed One Hundred Thousand Dollars

{3100,000) in any one fiscal year in the aggregate for all Losn Parties.

792 Subsidisries.

(a) Form emy Subsidiary unless, (i) (y) such Subsidiary expressly becomes a Borrower and
becomes jointly and severally liable for the obligations of the Borrower hereunder, under
the Notes and under any other agreement between any Borrower and the Lenders, or {z)
such Subsidiary becomes s Guarantor for ihe Obligations and, among other things,
executes a Guaranty in form and substance reasonably safisfactory to the Agent, (ii)
Agent shall have received ali documents, including organizational documents and legal
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opinions it may reascnably tequire in connection therewith and (i) such Subsidiary
grants first (1*) priority perfected Liens in its assets to the Agent for the benefit of the
Issuer and the Lenders, provided, however, to the extent sach Subsidiary becomes =
Borrower, none of such assats which become Collateral shall be ineluded in the Formmla
Amownt in accordance with the terms of this Agreement until such time as the Agent
makes such determination in is sale iseretion; or

{b) Enter into any partnership, joint venture or similar agreement.

713 Fisg Year and Acconnting Changes.

Change its fiscal year from a calendar year or make any maferial change (i) in
accounting freatment and reporting practices except as required by GAAP or (i) in tax reporting
freatment except as required or permitted by law.

744 FPledge of Credit.

Naw or hereafier pledge the Agent's or aoy Lender's tredit on any purchase or for
any purpose whatsoever or bse any potion. of any Advance in or for any busmess other than such
Bormower's business as copducted on the date of this Agreement.

7.15 Amendment o icles of Imcorporatio: -Law, icles of O fzation
ratin ent, Kic. ‘

Amend, modify or waive any term or maierial provision of iis Anicles of
Incorporation, By-Laws, Certificate of Formation, Operating Agreement or other orgamizational
documents unless required by law; provided the Borrowser may covert to an § Corp so long as
such conversion does not affect the security intetest of the Agent of otherwise adversely affect he
Collateral or the ability of the Borrower to satisfy it obligations herennder,

7.16 Complinnce with

. (i) (x) Maintain, or permit any member of the Controlled Group to maintzin, or
{y) become obligated to coniribute, or permit any member of the Controfled Group to become
pbligated to contribute, to any Plan, other than those Plams disclosed on Schedale 5.8(d),
(it) engage, or pemmit any member of the Conirolled Group to engage, in any non~-exempt
“probibited transaction”, as that term is defined in Section 406 of ERISA and Section 4975 of the
Code, (iil) iocur, or permit any member of the Controlled Group to incur, amy "stcvmmulated
funding deficiency”, as that texm s defined in Section 302 of ERISA or Section 412 of the Code,
(iv) ferminate, or permit any member of the Controlled Group to terminaie, any Plar where such
event could resclt in any liability of eny Loan Party or any member of the Conirolled Group or
the imposition of a Hen on the property of any Loan Party or any member of the Controfled
Group persuant to Section 4068 of ERISA, (v) assume, or permit any member of the Controlled
Group t0 assume, ay obligation to conixibute to any Multiemployer Plan not disclosed omn
Schedule 5.8(d), (vi)inour, or permit any member of the Controlléd Group to incwur, any
withdrawal Lability to any Multiemployer Plan; (vii) fail promptly to notify the Agent of the
occurrence of any Terminabon Event, (viii) fail to comply, or permit a mernber of the Controlled
Group to fail o comply, with the requirements of ERISA or the Code or other applicable laws in
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respect of any Plan, (ix) fail to meet, or permit any member of the Cortrolled Group to fail to
meet, all minimum funding requirements under ERISA. or the Code or postpone or delay or allow
any mesiber of the Controlled Group te postpone or delay any fimding requirement with respzcl
of any Plan.

717 Prepaym ext of Indebtegness.

At any time, directly or indirectly, prepay any Indebtedness (other than to the
Lenders or the Issuer) or repurchase, redeem, retire or otherwise acquire any Indebtedness of any
Loan Party. -

7.18 Limitation om Nature of ECO Business.

Except as herein permitted, be sub_]ected to o otherwise sudfer to exist ECO's: (1)
conducting any operating business, engage in any other business activity {whether active or
passive) except for the purchase and sale of Gas, (ii) maldng or holding any investment in any
common stocks, bonds or securifies of agy Person, or make any capital confribntion to any
Person, (fii) wnless ECO is the surviving emtity, consolidating or merging with or otherwise
poachasing any assets, properties or business of another Person, (iv) selling, leasing as lessor,
selling-leasingback, licensing or otherwise disposing of any material assets o1 properties except
for sales in the ordinary course of business, {v) suffening or permitting any property or assets
now owned or hereafler acquired by it to be or become encumbered by a Lien, (vi) creating,
assuming, incurring, suffering 1o exist or havieg outstanding at any time any hxdebtediess or
other debt of any kind or be or becoming a Guaranior of or otherwise undertaking or assume any
Guaranty Obligation with respect to any Indebtedness of asy other Person other than
Indebtedness 1o the Borrower, (vii) loaning any money or assume any Indebtedness of amy
Person, or (viii) issuing any debt securities; except: (A) sales by ECO of’ Gas purchased from the
Borrower pursuant to purseant Aggregetion\Pooling Service Agreements and (B) Indebtedness
of ECO to the Bomower pursuant to the ECO Sale Agreement and performance obligations and
liabilities to applicable Local Bistribution Companies pursuant Aggregannn\f'nolmg Service
Agreements.

VI CONDITIONS PRECEDENY.

8.1 Canditions o Ini@l Advances.

The agreement of the Lenders and the Issuer, as the case may be, to make the
imitial Advances requested to be made on the Closing Date is subject to the satisfaction, or
waiver by the Lenders ard the Issuer, immediately prior ¢ or concurrently with the making of
such Advances, of the following conditions precedent:

{(a) Notes. The Agent shall have received the Notes, executed and delivered by an suthorized
officer of the Borrower;

(b) Filinos. Resistrations and Recordings. Each docurnent (ncluding, without linwitation, eny
Uniform Commercial Code financing statement) required by this Apreement, any related
agreement or under law or reasonably requested by the Agent to be filed, registezed or
recorded in order to create, in favor of the Agent, a perfected security interest in or Lien
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upon the Coliateral shall have been properly filed, registered or recorded in each
jurisdiction in which the filing, registration or recordafion thereof is so required or
requested, and the Apent shall bave received an acknowledgment copy, or other evidence
satisfactory to it, of each such filing, registration or recoxdation and satisfactory evidence
of the payment of any necessary fee, tax or expense relating thereto;

(c) Corporate Proceedings of Bortower. The Agent shall have teceived a copy of the
resolutions in form and substance reasonably satisfactory to the Apext, of the Board of

Directors of the Borrower authorizing (i) the execution, delivery and performance of this
Agresment, the Notes, and any related agreements, and (il} the pranting by the Borrower
of the security interosts in and Liens upon the Collateral in each case certified by the
Becretary of the Borrower as of the Closing Date; and, such certificate shali state that the
resolutions thereby certified have not been amended, modified, revoked of rescinded as
of the date of such certificate;

(d) Incumbency Cerfificates of Borrower. The Agent shall have received a certificate of the
Secretary of the Bortower, dated the Closing Pate, as o the incumbepcy and signature of
the officers of the Borrower executing this Apreement, any certificate or Other Loan
Documents to be delivered by it pursuznt hereto, topether with evidence of the
incumbency of such Secretary;

(e) Corporate Proceedings of Guarantors. The Agent shall have received a copy of the
resolutions in form and substance reasonably satisfactory to the Agent, of the Board of
Directors of ECO authofizing (f) the execufion, delivery and performance of ECO
Security Agreement, and (1) the pranting by ECQ of Liens upon its assets as specified in
the ECO Secutity Apreement, in sach case certified by the Secretary of ECO as of the
Closing Date; and, such ceriificate shall state that the resolutions thenzby certified have
not been amended, modified, revoked or rescinded as of the date of such certificate;

(0 Incumbency Certificates of Guarantors. The Agent shall have received a certificate of the
Secretary, Officer or Maneger, as the case may be, of the Guaranior, dated the Closing
Date, as to the incumbency and signatere of the Officers, Managers or Members, as the
case may be, of the Guarantor executing the documents to which the Guaraator it a party,
any certificate or Other Loan Documents to be delivered by it pursnant hereto, together
with evidence of the incumbency of such Secretary, Officer or Manager, as the case may
be.

(2) Certificates, The Agent shall have received a copy of the Arficles of Incorporation or
Articles of Organization, as the case may be, of each Loan Party, together with all
amendments thereto, certified by the Secretary of State or other appropriate official of
such entity’s jurisdiction of incorporution or orgeamization, as the case may be, together
with copies of the By-Laws or Operating Agreement, as the case may be, of each Loan
Party and al! agreements of each Loan Party's shareholders or members, as the case may
be, certified ag accinate and complete by the Secrétary, Officer or Manager, as the cass
mey be, of each Loan Party;
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(b) Good Standing. The Apent shall have received copies of (x) good standing certificates,
or similar certifications, as applicable, for each Loan Party dated not more than sixty (60)
days prior to the Closing Date, issned by the Secretary of State or other appropriate
official of each such eutity's jurisdicfivn of incorporation or organization, as the case may
be, and each jurisdiction where the conduct of each entity's business activifies or the
ownership of each such entity's properties necessitates qualification and (y) certification
from the Public Utilities Commission of Ohic of Volunteer Energy Services, Inc. 2s a
Competitive Retail Electric S8ervice Provider;

(i) Legal Opiniogp. The Agent shall have received the executed legal opinion of Mesers
Bailey & Cavalieri LLP, in form and substance satisfactory to the Agent which shall
cover such matiers meideni to the transactions contemplated by this Agrsement, the
Notes, and related agreements as the Agent may reasonably reguire and each Loun Party
hereby authorizes and directs such counsel to deliver such opinion to the Agent, the
Lenders and the Issuer;

() NolLitigation. (i) No litigation, investigation or proceeding before or by any arbitrator or
Governmental Body shall be contioning or threatened against any Loan Party or against
the officers, directors or mapagers of any Loen Party, (A)in connection with this
Agreement or the Other Loan Documents or asy of the transactions conferplated hereby
and which, in the reasonable opinion of the Agent, is deemed material or (B) which
could, in the reasonable opinion of the Agent, have a Material Adverse Effect; and (ii) no
injunction, writ, restraining order or other order of any neture materially adverse to any
Loan Party or the conduct of its business or inconsisient with the due consumination of
the transactions contemplated by this Agreement shall have been issued by any
(overnmental Body;

(k) Financial Condition Certificate. The Agent shall have received an executed Financial
Condition Certificate in the form of Exhibit 8,2(k);

ipati rag ences.  The Apent shall have (i) cumplstcd a

Cﬂllﬂimai ﬁeld m:ammanun, the resuiﬁ of which shall be sm-sfactn:y in form and

substance to the Lenders and the Issuer, (n) reviewed all books and reconds in connection

. with the Collateral, and (jii} reviewed various trade references with respect fo the Loan
Parties, in fonn and substance satisfactory to the Agent; '

(m) Fees. The Agent shall bave received all fees payable to the Agent, the Lenders and the
Issuer g or prior to the Closing Date pursuent o Article HI hereof and the Fee Letter;

(n) Projections. The Agent shall have received a copy of the Projections which shall be
satisfactory in all respects to the Lenders and the Issuer;

(©) Insurance. The Agent shall have received in form and substance satisfactory fo the
Agent, certificates of msurance for the Loan Parties' casualty insurance policies, together -

with Joss payable endorsements on the Agent's standard form of loss payee endorsement
paming the Agent as lender loss payee with respect to the Collateral, and certificates of
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insurance for the Loan Partes' liabilily inswrance policies, together with endorsements
naming the Agent as an addifional insured;

(p) Payment Instrnetions. The Apewnt shall bave received wrilten ingtructions from the
Bomower directing the application of proceeds of the initial Advances made pursuant to
this Agreement;

(q) Collection Accounts. The Agent shall have received the duly executed (i) Blocked

Account Agreements, (i) Lockbox Agreements, (i) Deposit Account Agreements or-

other agreements establishing the Collection Accounts with financial mstitutions
acceptable tn the Agent for the collection or servicing of the Receivables and proceeds of
the Collateral and evidence satisfactory to the Agent that the Borrower has directed all
Customers to remit payments io the Collection Accounts;

() Consenis. The Apent shall have received any and all Consents necessary to permit the
effectuation of the transactions mntemplatedhythzs Agreement and the Other Loan
Documents; and, such Consents and waivers of such third parties as might assert claims
with respect to the Collateral, as the Agent and its counsel shall deem necessary;

() No Adverse Material Chanpe. (i) Since October 31, 2004, there shall not have occurred
any event, condition or state of facts which could reasonably be expected to have a
Material Adverse Effect and (ii) mo representations made or infonmation supplied to the
Agent shall have heen proven to he inaceurate or misleading in any material respect;

(t) Leasehold and Similar Agresments. The Agent shall have received the landlord,
agreements satisfactory fo the Agent with regpect to the premises leased by the Borrower

as a corperate headguarters as set forth on Schedule B.1(1):

(u) Coniract Review, The Agent shall have reviewed all material contracis of the Loan
Parties mcluding, without limitation, all leases, union contracts, labor contracts, vendor
supply countracts, Beense agreements, loan, decuments and distributorship agreements and
such contracts and agreements shall be satisfactory in all respects fo the Agent.

(v) Other Loan Documents. The Agent shall bave received the Other Loan Documents, all i

form and substance satisfactory to the Agent, duly executed by the parties thereto;

(w) Existing debtedness. The Agent shall have received (1) a payoff letter, in form and
substance satisfactory to the Agent, pursuant to which agy existing Indebtedness that is to
be paid by initial Advanees hereimder will be paid in fill, and (ii) evidence satisfactory
to the Agent that all necessary termination statements, satisfaction documents and auy
other applicable releases in connection with any existing Indebtedness and all other Liens
with respect to the Loan Parties that are not Permitted Encombrances have been filed or
arrangements satisfactory to the Agent have been made for such fling;

(x) Closing Certificate. The Agent shall have received e closing cerfificate signed by the
Chief Financial Officer of each Loan Party, dated as of the date hereof, stating that (i) all
representations and werranties set forth in this Agresment aud the Other Loan Decuments
to which such Loan Parly is a perty are irue and correct in all material respects on end as

-
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of such date, (if) the Loan Parties are on sech dste in compliance with all the terms and
provisions set forth o this Agreement and the Otber Loan Documents, as the case may
be, (jif) the Loan Parties are in compliance with all pertinent federal, state and local
regulations including those promulgated by the Public Utilities Commission of Ohio and
(iv) on such date no Defanlt or Event of Default has octimred or is contioning;

(v) Bopgwing Base, The Ageni shall have received evidence from the Borrower that the
aggregate amount of Eligible Receivables and Eligible Inventory is sufficient in value
and amount to support the Advances in the amount requesied by the Borrower on the
Closing Date;

(2} Undrawn Avalsbility. After giving effect to the initial Advances hereunder and all
clcsmg cnsts fccs and expenses, ﬂm Borrowm' shall have Undxmm Availai}i‘hty of not

(2&) Stock Redemption. The Stockholder Agrezment has been duly executed by all parties
thereto and alt of the condition to the consummation thereof will have been satisfied upon
payment of the purchase price set forth therein to the Stockholder; and

(bb)Other. Al corporate and other proceedings, and all documents, instraments eod other
legal matiers in commection with the transactions contemplated by this Agreement shatl be
satisfactory in form and subsiance fo the Agent and its counsel.

8.2 Conditions to Each Advance.

The agreement of the Lenders and the Issuer fo make any Advance requested to
be made on any date (including, without limitation, the initial Advance), is subject to the
satisfaction of the following conditions precedent as of the date such Advance is made.

(a) Representations snd Watranties. Each of the representations and warranties made by any
Loan Party i or pursuant to this Agreerent and any related agrecments to which it is a
party, as the case may be, and each of the repteseniations and warranties contained in any
certificate, document or financial or other siatement firnished at any time uwnder or in
commection with this Agreement or any related agreement shall be troe and correct in all
matenalrespemonandasofsuchdateaslfmadeonandasofsmhdate

(b) No Defauit. No Event of Default or Default shall have cccurred and be continuing on
such date, or would exist after giving effect to the Advances requested to be made, on
such date; provided, however that, the’ Agent, in its sole discretion, may continue tn make
Advances notwithstanding the existence of an Event of Default or Defairlt and that any
Advances so made shall not be deemed a waiver of any such Event of Defult or Default.

(¢) Maximom Advauces, In the case of any Advances requested to be made, after givieg
effect thereto, the aggregate Advances shall not exceed the maximtm Amommt of
Advances permitted under Section 2.1 hereof,
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Each request for an Advance by the Borrower hercunder shall constitute  vepresentation and
warranty by Borrower as of the date of such Advance that the conditions contained in this
subsection shall have been saticfied.

IX. INFORMATION AS TO THE LOAN PARTIES.

The Borrower shall, on behalf of itself and the other Loan Parties, wntil
satisfaction in full of the Obligations and the termination of this Agreement:

91 = Disclosnre of Material Matters.

Immediately wpon leaming thereof, report fo the Agent all matters materiafly
sifecting the value, enforceability or collectibility of any portion of the Collateral inchwling,
without limitatidn, any L.oan Party's reclamation o repossession of, -or the retun fo any Loan
Party of, a‘material amount of goods or material claims or material disputes asserted by any
Customer or other obligor.

92 Schednles,

Deliver to the Agent on or hefore the fifteenth (15th) day of each calendar month
as and for the calendar month immediately preceding the fall calendar month ending priar ta
snch delivery date: () accounts receivable agmgas of the Borrower (reconciled to the genersl
ledger and the Borrowing Base Certificate), (b) sccounts payable scheddles of the Borrower
{reconciled to the genersl ledper), (c) Inventory reports of the Borrower (which shall include a
lower of cost or macket calculation) and {d) a Bowrowing Base Certificate (which shall be
caloulated as of the last day of the prior calendar month and which shall not be binding vpon the
Agent or restrictive of the Agent's rights under this Agreement). In addition, the Borrower shall
deliver to the Agent on or before the first (1™) day of each Week as and for the prior Week an
interim Bomowing Base Certificate (which shall be caloulated as of fhe last day of the prior
Week and which shall not be binding upon the Agent or restrictive of the Agent's rights under
this Agreement) reflecting all activity (including sales, collections, credits) impacting the
accounts of the Bomrower for all Busiess Days of the immediately preceding Week, The
amount derived as being excloded from Eligible Accounts used on such inferim Borrowing Base
Certificate shall be the, amount that is caleulated and updated monthly pursuant to this Section
9.2 and which is satis[hctozy to the Agent. The amonnt of Eligible Inventory fo be included on
such interim Borrowing Base Certificate shell be calculated and updated monthly presuant to this
Section 9.2 and which is satisfactory to the Agent. In addition, the Borrower will deliver to the
Agertt at such intervals as the Apent may reasonably require: (i) confirmatory assignment
schedules, (ii) copies of Customer's invoices, (iii) evidence of shipment or delivery, and (fv) such
further schedules, documents and/or information regarding the Collaieral as the Agent may
require inchuding, without limitation, trial balances and test verifications. The Agent shalt have
the wight to confirm and verify all Receivables by any manover and through any mediwm it
comsiders advisable and do whatever it may deem reasonably necessary to protect its interests
herevnder. The Tems to be provided under this Section are to be in form satisfactary fo the
Agent and executed by the Borrower and delivered to the Agent Trom: lime to time salely for the
Agent's convenience in meintaining records of the Collateral, and the Borrower's failors 1o
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deliver any of such items to the Agent shall not affect, terminate, modify or otherwise limit the
Agent's Lich with respect 1o the Collaterzl.

9.3 Environmental Reporis.

Furmish the Agent, concurrently with the delivery of the financial- statements
refetred to in Sections 9.7 and 9.8, with a certificate signed by the President, Chief Financial
Officer or Treasurer of each Loan Party stating, fo the best of his knowledge, that each Loan
Party is in complimnce in all materal respects with all federal, state and local laws relating to
environmental protection and control and decupational safety and health, To the extent any Loan
Party is not in compliance with the foregoing laws, the certificate shall set forth with specificity

" all areas of pon-complisnce and the proposed action such Loan Party will implement in order to

achieve full compliance.
94 Litigation.

Promptly notify the Agent in writing of any litigation, suit or admimistrative
proceeding affecting any Loan Party, whether or not the claim is covered by insprance, and of
any suit or administrative proceeding, which in any such case could reasonably be expected i
have a Material Adverse Effect.

9.5 Material Qeeuyreyces.

Promptly notify the Apent in writing upon the occarrence of (2) any Event of
Defavlt or Default; (b)any event, development or circumstance whercby any financial
statements or other reports funished to the Agent fail in any material respect to present fairly, in
accordance with GAAP consistently applied, the financial condition or operating results of the
Loan Parties on a cousolidated basis as of the date of such statements; (c) any acenmulated
retirement plan fupdig deficiency wihich, if such deficiency coutinued for two (2) plan years and
was 1ot comected as provided im Section 4971 of the Code, conld subject any Loan Party to a tax
oposed by Section 4971 of the Code; (d) each and every defanlt by any Loan Party which
would reasonably be expecied to result in the acceleration of the maturity of any Iudebtedness,
ipcluding the names and addresses of the holders of such Indebteduess with respect to which
there is a defavlt existing or with respect to which the maturity has been or could be accelerated,
and the amount of such Indebtedness; and (c) any other development in the business or affairs of
any Losn Party which could reasonably be expected 1o have a Materis] Adverse Effect; in each
case, to the extent pexmitted by applicable law, describing the nature thereof and the action the
Loam Parties propose to take with respect therato.

9.6 Government Recejvables.

Notify the Agent immsdiately if any of its Reccivables arise out of comiracis
between any Borrower aund the United States, any siate, or any department, agency or
instrumentality of any of them.
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9.7 Anuual Financial Statements.

Futnish the Agent within one hundred and twenty (120) days after the end of each
fiscal year of the Loan Parties, financial statements of the Loan Parties on a consolidated basis
including, but not limited to, statements of incofue and stockholders' equity and cash flow from
- the beginping of the current fiscal yeartotheend of such fiscal year and the balance sheet as at
the end of such fiscal year, all prepared in accordance with GAAP applied on a basis consistent
with prier practices, aod in reasonable detail and reported upor without qualification by an
independent certified public accounting firm selected by the Loan Parties and satisfactory {o the
Agent (the "Accouniants™). In addition, the reports shall be accompanied by a2 Complisnce
Certificate of the Loan Parties signed by each Loan Party's Chief Financial Officer which shall
state that, based on an examinstion suﬂicienitopwmithimtomakeaninfonnedmmnem,no
Defanlt or Event of Default exists, or, if such is not the caze, specifying such Defanlt aor Event of
Default, its nature, when it octuered, whether it is continuing and the steps being taken by soch
Loan Party with respect 1o such event, and such Compliance Certificate shall have appended
thereto celculations which set forth compliance with the requirements or restrictions imposed by
Sections 6.5, 7.6 and 7.11 hereof.

8 Mnnth!z Fizancial Statements.

Furnish the Agent within sixty (60) days after the end of each calendar month, an
unandited balance sheet of the Loan Parties on a consolidated basis snd umandited statements of
income and stockbolders’ equity and cash flow of the Loan Parties on a consolidated basis
reflecting results of operations from the beginning of the fiseal year to the end of sach month and
for such month, prepared on & basis consistent with prior practices and complete and correct in
all materiat respects, subject fo normal and recurring year end adjustments that individually and
in the sggregate are pot matedal to the business of the Loan Parties. The reports shall be
accompanied by a Compliance Certificate of each Loan Party's Chief Financial Officer, which
shall state that, based on zn examination sufficient 10 permit him to make an informed stateruent,
no Defanlt or Event of Defanlt exists, or, if such is not the case, specifying such Defanit or Event
of Default, its netore, when it occurred, whether it is continuing and the steps being taken by the
Loan Parties with respect o such event and, such Compliance Cerfificate shall have appended
thereto calculations which set forth the Loan Parties' compliance with the requirements or
restrictions imposed by Sections 6.5, 7.6 and 7.11 hereof.

9.9 Other Reports.

Purnish the Agent as soon as available, but in mny event within ten (10) days aftes
the filing thereof, with copies of such financial statewents, proxy statemients, registration
statements, reports and refurns as each Loan Party is or may be required to file with the Tinited
States Securities Exchange Commission or any State Securities Commission,

9.10 Additional Information.

Pumnish the Agent with such additional information as the Agent shall reasopebly
Tequest in order 1o enable the Agent to determine whether the terms, covenants, provisions and
conditions of this Agreement and the Notes have been complied with by the Loan Parties
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including, ‘without limitation and without the necessity of amy request by the Agent, (a) copies of
all environmentel andits and reviews, (b}at least thirty (30) days prior thereto, potice of any
Loan Party's opening of any new place of business or any Loan Party’s closing of any existing
place of business, and (c) promptly upon any Losn Party's leaming thereof, notice of any
material labor dispute to which any Loan Party may become a party, any strikes or walkowts
relating to any of its plants or other facilities, and the expiration of any labor contract to which
any Loan Party is a party or by which any Loan Party is bound.

.11 Praojected Operating Budpet,

Furnish the Agent, no later than ffteen (15) days prior to the beginning of cach
fisca) year of the Loan Parties, commencing with fiscal year 2005 and each fiscal year thereafier
during the Term, 4 monih by month projécted-operating budget and cash flow of the Loan Patties
on a consolidated basis for such fiscal year (inchuding an income statement for each calendar
month and 2 balance sheet as at the end of each calendar month), such projections to be
accompenied by a certificaie signed by the Chief Financial Officer of each Loan Party to the
effect that such projections have been prepared on the basis of sound financial planaing practice
consistent with past budgets and finaucial statements and that such officer has no reasonable
basis to question the reasonzbleness of any magerial assumptions on which such projections were

prepared.
9.12 Notice of Sui dyerse Events.

Furnish the Agent with prompt notice of: (i) any lapse or other termination of eny
Consent issued to eny Loen Party by any Governmental Body or any other Person that is material
to the operation of any Loan Party’s business, (if) any refusal by any Governmental Body or any
other Person o renew or extend any such Consent; (iif) copies of any periodic or special reports
filed by any Loen Party with any Governmental Body or Person, if snch reports indicate any
material change in the business, operations, affairs or condition of any Loan Party, or if copies
thereof are requested by the Lender andfor the Issver, and (iv) copies of any material notices and
other communications from any Governmental Body which specifically relate to any Loan Party.

9.13 ERISA Notices and Reqgnests.

Furnish the Agent with immediate written notice in the event that (i) any Loan
Party or any member of the Controlled Group kmows or has reason 10 know that a Termination
Event has oceurred, topether with a written statement describing such Termination Event and the
action, if any, which such Loan Party or any member of the Controlled Group has taken, is
taking, or proposes jo take with respect thereto and, when known, any action taken or threatened
by the Internal Revenne Service, Department of Labor or PBGC with respect thereto, (if} any
Loan Party or any member of the Controlled Group knows or bas reason to know that a
prohibited transaction (as defined in Sections 406 of ERISA. and 4975 of the Code) hes occurred
together with a written statement describing such transaction and the action which such Loan
Party or any member of the Controlled Group has taken, is taking or proposes to take with
respect thereto, (iif) a funding waiver request has been filed with respect to any Plan together
" with all communieations reczived by any Loan Party or any mémber of the Controlled Group
with respect o such request, (iv)any increase in the bepefits of any existing Plan or the
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establishment of any new Plan or the commencement of contributiops to any Plan to which any
Loan Party or any member of the Controlled Group was not previously contzibuting shall oceur,
{v} any Loan Party or any meraber of the Controlled Group sball receive from the PBGC a notice
of intention. to terminate a Plan or to have a trustee appointed to adminisier a Plan, together with
coples of each such notice, (vi) any Loan Party or any member of the Controfled Group shall
receive any favorsble or wnfavorable determination letter from the Faternal Revenne Service

regarding the qualification of a Plan under Section 401(s) of the Code, together with copies of

each such letter; (vii) any Loan Party or any member of the Controlled Group shall receive a
notice regarding the imposition of withdrawal Hability, together with copies of each such notice;

(viii) any Loan Party or any member of the Controlled Group shall fail to make a required
installment or any other required payment under Section 412 of the Code on or before the due
date for such installment or payment; (ix) any Loan Party or any member of the Controiled
Group knows that () a Multiemployer Plan kas been terminated, (b) the administrator or plan
sponsar of a Multiemplayer Plan intends to terminate a Multiemployer Plan, or (¢} the PBGC has
instituted or will stitute proceedings under Section4042 of ERISA to ferminate a
Moultiemployer Plan,

9.4 Personal Financial Statemenis.

The Borrower shall cause Richard A. Curmutie to provide to the Agent an updated
persopal financial stalemernt within thirty (30)days afier the end of each calendar year,

5.15 Additional Documents.

Execute and deliver to the Agent, upon request, such documents and agreements
as the Agent may, from time fo time, reasonably request to carry out the purposes, terms or
conditions of this Agrecment.

X.  EVENTS OF DEFAULT.

The occurrence of any one or more of the follomg events shall constitute an
"Event of Defauk" hereunder:

10.1 Pavinent of Obli aﬁoﬁs.

Failure by any Borrower to pay any principal or interest on the Obligations when
due, whether at maturity or by reason of acceleration pursuant to the terms of this Agreement, or
by required prepayment or failure to pay any other liabilities or make any other payment, fee or
charge provided for kierein when due or in any Other Document;

102 Misrepresentaiions.

Any representation or warranty made or deemed made by any Loan Party in this
Agreement or any related agreement or in any certificate; document or financial or other
statement furnished &t any time in connection herewith ar therewith, as the case may be, shall
prove to have been misleading in any material respect on the date when made or deemed to have

been made;
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10.3 ailure to is ormation.

Failure by any Loan Party to (i) funish finsocial information required to be
provided hereumder when due, (i) furnish financial information requested by the Agemt within
ten (10) deys after such information is requested, or (iii) permit the inspection of its books or
records;

10.4 Liens Against Assefs.

Issuance of o notice of Lien, levy, assessment, injunction or attachment sgeinst a
‘material portion of any Loan Party’s property which is not stayed or lifted within thirty (30) days;

10.5 Breach of Cavenanis.

(1) Except as otherwise provided for in Sections 10.1 and 10.3, failure or neglect
of any Loan Party to perform, keep or observe any term, pravision, condition, covenant herein
contained (other than those in Sections 4.6, 4.7, 4.9 or 6.3 hereof), or contained in smy other
agreement or armangement, pow or hereafier entered into between any Loar Party and the Agent,
any Lender or the Issuer; or (i) fajlure or neglect of any Loan Party to perform, keep or observe
any term, provision, condition, covenant herein contained in Sections 4.6, 4.7, 4.9 or 6.3 hereof
anil such failure shall comtinue for thirty (30) days from the occurrence of such failure or neglect;

10.6 Judgment.

Any judgment or judgments are rendered or judgment liens filed against any Loan
Party for an aggregale armount in excess of One Hundred Thousand Dollars ($100,000) which
within thirty (30) days of such rendering or filing is not either appealed, saiisfied, stayed or
discharged of record;

16.7 Insolvency and Related Proceediups of the Loan Parties.

Any Loan Party shail (i) apply for, consent to or suffer the appointment of, or the
taking of possession by, a receiver, custodian, trustee, liquidater or similar fiduciary of itself or

- of all or a substantial part of its property, (i) make a gtmeral assipnment for the benefit of

creditors, (iii) commence a voluntary case under any state or federal bankrupicy laws (as now or
hereafier in effect), (iv) be adjudicated 2 bankrupt or insolvent, (v) file a petition secking to take
advantage of any gther law providing for the relief of debtors, (vi} acquiesce to; or fafl to have
dismissed, within thirty (30) days, any petition filed against it iv any nvoluntary case under such
bankyuptcy laws, or (vii) take any action for the purpose of effecting any of the foregoing;

10.8 solvency; Cessation of tion

Any Loan Party shall admit in writing its inability, or be generally unable, to pay
its debts as they become due or cease pperations of its present business;
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109 Bankruptcy.

Any Afﬁliate or Subsidiary of amy Loan Party shall (i) apply for, consent to or

suffer the appointment of, or the taking of possession by, a receiver, custodian, frustee, Liquidator
or similar fiduciary of itself or of all or a substantial part of its property, (ii) make a general
assignment for the benefit of creditors, (i) admit in writing its inability, ar be generally unable
10 pay its debis as they become due or cease operations of its present business, (iv} commence a
voluntary case under any state or federal bankruptey laws (as now or hereafier in effect), (v) be
adjndicated a bankrupt or insolvent, (vi) file a petition seeking to 12k advantage of any other law
providing for the relief of debtors, (vil) acquiesce to, or fail to have dismissed, within thirty (30)
days, any petition filed agaiost it in any involhmtary case under such bankropiey laws, or
(viii} take any action for the purpose of effecting any of the foregoing;

16.19 Maferial Adverse Effect.

Any change in any Loan Party's condition or affairs (finencial or otherwise)
which in the Agent's reasonable opinjon has a Material Adverse Effect;

1011  Loss of Priority Lien.

Any Lien created herennder or provided for hereby or under any related
agreement for any reason ceases to be or is not a valid and perfected Lien baving a first priority
interest;

10.12 Breach of Material Asveements.

A defanit of the obligations of any Loan Party ander any other material apreement
(except as otherwise provided in Section 10.13)to which it is a party shall oceor which materially
adversely affects its condition, affairs or prospects (financial or otherwise) which defanlt is not
cored within any applicable cure period;

10.13 Cross Defanli: Cross A ton.

Any Loan Party shall (a) default in any payment of principal of or interest on any
Indebtedness beyond any period of grace with respect to such payment if the aggrepate amount
of such defaulted Tndebtedness excéeds Ten Thousand Dollars ($10,000) or (b) default in the
observance of any bther covenant, texm or condition contained in any agreement or instrument
pursuant to which such Indebtedness is created, secured or evidenced, if the effect of such
defanlt is to canse the acceleration of any such Indebtedness (whether or not such right shall have
been waived) if the aggregate amount of all Indebtedness so defanlted exceeds Ten Thousand
Doilars ($10,000),

1014  Termination of Guaranty.

Termipation or byeach of any Guirasty or gimilar agreement executed and
defivered to the Agent i connection with the Obligations of any Loan Party, or if any Guaranior
attempts to terminate, challenges the validity of, or its Hability under, any such Guamniy or
similar agreement;
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10.15 Change of Control.
Any Change of Control shall ocenr;

10.16 Invalidity of Credit Agwesment.

Any material provision of this Agreement shall, for any reason, cease to be valid
and binding on any Loan Pasty, or any Loan Party shall so clatm in wiiting to the Agent;

10,17 Loss of Material Intelleciual Eropeyty.

: () any Governmental Body shall (A) revoke, tepmmste, suspend or adversely

modify any licease, permit, patent, trademark or tradenzue of auy Loan Party, or (B) commence
proceedings to suspend, revoke, terminate or sdversely modify mny such Licemse, permit,
trademark, tradename or patent and such proceedings shall not be dismissed or discharged within
sixty {50} days, or (C) schedule or conduct a hearing on the rengwel of any Neenss, permit,
trademark, tradename or patent necessary for the contimuation of any Loan Party’s business and
the staff of such Governmenta! Body issues a report recommending the termrination, revocation,
suspension or material, adverse modification of such license, permit, rademsark, tradename or
patent; (if) any agreement which is necessary or materinl to the opesation of any Loan Party's
business shall be revoked or terminated and not replaced by 2 substitute acceptable to the Agent
within thirty {30) days after the date of such revocation or texmination, and such revocation or
termination and non-teplacernent would reasonably be expected to have a Material Adverse
Effect;

10.18 Destroetion of Collateral.

Any portion of the Collateral shall be sefzed or taken by a Governmental Body, or
any Loan Party or the title and rights of'any Loan Party shall have become the subject matier of
Etigation which might, in the reasonable opinion of the Agent, upon final determination, resulf in
material impaivment or loss of the security pmwded by this Agreement or the Other Lom
Documents;

1615  Eusiness Interruption.

The operations of any Loan Party's are interrapted at any time for wore than
seven (7) consecutive days, which interruption wouid reasonably be expected to have a Material
Adverse Effect excludiag; or

16.20 ERISA Events,

_ -Anevent or condition specified in Sections 7.16 or 9.13 hereof shall occur or exist
mﬂamspecttoany?lanand,as a result of such event or condition, togefher with all other such
evenis or conditions, any Loan Party or any member of the Controlled Group shali incur, or in
the opinion of the Agent be reasonably likely ta incur, a liability to a Plan or the PBGC (0: bath)
whick, in the reascnable judgment of the Agent, would have a Material Adverse Effect.
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10.21 Termination of Qhio Competitive Retail Naiural Gas Supplier C

The Ohic Competitive Retall Namral Gas Suvpplier Certificate granted by The

Public Utilities Commission of Ohio to Voluntesr Energy Services, Inc. is terminated.
X1. LENDERS'RIGHTS AND REMEDIES AFTER DEFAULT.
11.1 Rights and Remedies.

Upon the occurrence of (i) an Event of Defanlt pursuant to Section 10.7, all
Obligations shall be immediately due and payable and this Agreement and the obligation of the
Lenders and the Issuer to make Advances shall be deemed terminated; and, (i) any of the other
Events of Default and 2t any time thereafier {such default not having previously been cored), at
the option of Required Lenders, 2ll Oblipations shall be immediately due and payable and the
Lenders and the Issuer shall have the ripht {0 terminate this Agreement and to ferminate the
obligation of the Lenders and the Issuer to make Advances and (ifi) a filing of a pelition against
any Loan Party in any invohuntary case usder any state or federal bankruptey laws, the obligation
of the Lenders and the Issuer to make Advances herewnder shall be terminated other then as may
be required by an appropriate order of the bankruptcy court having junsdiction over any Loan
Party. Upon the occnrrence of any Event of Default, the Agent shall have the right {o exercise
ey and all other rights and remedies provided for berein, umder the Uniform Commercial Code
and at law or equity generally, including, without limitation, the right {o foreclose the secunty
interests gramted hersin and to realize upon any Collateral by any available judicial procedure
and/or to take, to the extent permitted by applicable law, possession of and sell any or all of the
Collateral with or withont judicial process. The Agent may enter any of any Loan Party's
premises or other premises without legal process and without incurring liebility to any Loean
Party therefor, and the Agent may thereupon, or at any time thereafter, in its discretion without
notice or demand, take the Collatexal and remove the same to such place as the Agent may desm
agvisable and the Agent may require the Loan Parties to make the Collateral availeble to the
Agent at a convenient place. With or without having the Collateral at the time or place of sale,
the Agent may sell the Collateral, or any part thereof, at public or private sale, at any time or
place, in one or more sales, at such price or prices, and upon such terms, either for cash, credit or
future delivery, as the Agent may elect. FExcept as 1o that part of the Collateral which is
perishable or threatens to decline speedily in value or is of a type customarily sold on 2
recognized market, the Agent shall give the 1.0an Parfies reasonable notification of such sale or
sales, it being agreed that in all events written notice mailed to the Loan Parties ut least five (5)
days prior to such sale or sales is reasonable notification. At any public sele the Agent, any
Lender or the Tssuer may bid for and become the purchaser, and the Agent, any Lender, the
Issuer or any other purchaser at any such sale thereafter shall hold the Collateral sold absolutely
free from any claim or right of whatsoever kind, incleding any equity of redemption and such
right and equity are bereby expressly waived and refeased by each 1Loan Party. In conmection
with the exercise of the foregoing remedies, the Agent is granted permission to use all of each
Loan Party's trademarks, trade styles, trade names, patents, patent applications, licenses,
franchises and other proprietary rights which are used in connection with (a) Inventory for the
purpose of disposing of such Inventory and (b) Equipment for the purpose of completing the
manufacture of unfinished goods. The proceeds realized from the sale of any Collateral shall be
applied as follows: first, to the reasonable costs, expenses and attorneys' fees and expenses
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incurred by the Agent for collection avd for acquisition, complefion, protection, removal,
storage, sale and delivery of the Collateral; second, to interest due upon any of the Obligations
and any fees pa.yable under this Agreement; and, ﬂ:lll‘d., 1o the principa] of the Obligations. If any
deficiency shall arise, the Loan Parties shall remain fiable to the Agent, the Lenders and the
Issner therefor.

11.2 Agent's Discretion.

The Agent shall have the right in its sole discretion to determine which rights,
Liens, security inierests or remedies the Agent may at any time pursug, relinguish, subordinste,
or modify or to take any other action with respect thereto and such determination will not in any
way modify or affect any of the Agent's, the Lenders' or the Issuer’s rights hereunder,

i1.3 Setoff.

In addition to any other rights which the Agent, any Lender or the Issver may
have under applicable law, upon the occurrence of 2n Bvent of Default hereunder, the Agent,
such Lender and the Issuer, including any bramch, Subsidiary or Affiliate of the Apent, such
Lender or the Issuer, shall have 2 right to apply any Loan Party's property held by the Agent,
such Lender, the Issuer, snch branch, Subsidiary or Affiliste to reduce the Obligations.

114 Rights and Remedies nof Exclusive.

The enumeration of the furf:going rights and remedies is mot intended to be
exhausiive and the exercise of any ripht or remedy shall not preclude the exercise of any other
right or remedies provided for herein or otherwise provided by law, all of which shall be
cumulative and not alternative.

115 Allocation of Pavients Afier Event of Defanki,

Notwithstending any other provisions of this Agreement to the contrary, after the
ocoumrrence and during the continvance of an Event of Default, all amounts collectad or received
by the Agent on account of the Obligations or any other amownts outstanding under any of the
Other L.pan Documents or in respect of the Collateral shall be paid over or delivered as follows:

_ FIRST, to the payment of all reasopable out-of-pocket cosis snd expenses
(inchuding without limitation, reasonable atiomeys' fees) of the Agent in connection with
enforcing the rights of the Lenders and the Issuer underﬂnsAgreemeﬂtamithe Other Loan
Documents and any protective advances made by the Agent with respect to the Collateral under
of purshars 1o ihe terms of this Agresment:

SECOND, to payment of any fees owed to the Agent;

THIRD, to the payment of all reasonsble out~of-pocket costs and expenses
(including witbout limitation, reasonsble attorneys' fees) of each of the Lenders and the Issuer in
connection with enforcing jts rights undexr this Agreement and the Other Lo Docnments of
otherwise with respect w0 the Obligations owing to such Lender or the Issuer;
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FOURTH, to the payment of all of the Obligations consisting of accrued fees and
interest arising under or pursuant to this Agteement or the Other Loan Documents;

FIFTH, to the payment of the outstanding principal amount of the Oblipations
constitating Advances (including the payment or cash collateralization of the outstanding amount
of Letters of Credit);

SIXTH, to all other Obkigations and ether obligations which shall have become
due and payable under the Other Loan Documents or otherwise and not repaid pursuant to
clauses "FIRST" through "FIFTH" above; '

SEVENTE, to the payment of the surplus, if any, to whoever may be lawfully
entitled to repeive sqch surplus,

In carrying out the foregoing, (i) amounts received shall be applied in the nomerical order
provided until exhausted prior to application to the next succeeding category; (i) cach of the
Lenders and the Issuer shall receive (so long as it is not a Defaulting Lender) an amount equal to
its pro rata share (based on the proportion that then ontstanding Advances keld by such Lender or
the Issuer bears to the aggregate then outstanding Advances) of amounis available to be applied
pursuant to clauses "THIRD", "FOURTH", "FIFTH" and "SIXTH" above; and (jii) to the extent
that any amounts available for distribution pursuant to clause "FIFTH" above are attributable to
the issned but undrawn amonnt of outstanding Letters of Credit, such amounts shall be held by
the Agent in a cash collateral account and applied (A) first, to reimburse the Issuer from time to
time for any drawings under suck Letters of Credit and (B) then, following the expiration of all
Letters of Credit, to all other obligafions of the types described in clanses "FIFTH” and "SIXTH"
above in the manner provided in this Section 11.5.

XI. WAIVERS AND JUDICIAYL PROCEEDINGS.

121 Waiver of Notice.

Each Loan Party hereby waives notice of non-payment of any of the Receivables,
demand, presentment, protest and notice thereof with respect to any and all mstruments, potice of
acceptance hereof, notice of loans or advances made, credit extended, Collateral received ar
defivered, or any other action taken in reliance hereon, and all other demands and notices of any
description, except such as are expressly provided for herein.

12.2 Delay.

No delay or omissicn on the Agents, any Lender's or the Issuer's part in
exercising avy right, remedy or option shali operate s g waiver of such or any other right,
remedy or option or of any default. "

123 - Jury Waiver.

EACH PARTY TO THIS AGREEMENT HEREBY EXPRESSLY WAIVES
ANY RIGHT TO TRIAL BY JURY OF ANY CLAIM, DEMAND, ACTION OR CAUSE OF

ACTION (A} ARISING UNDER THIS AGREEMENT OR ANY OTHER INSTRUMENT,
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DOCUMENT OR AGREEMENT EXECUTED OR DELIVERED IN CONNECTION
HEREWITH, OR (B) IN ANY WAY CONNECTED WITH OR RELATED OR INCIDENTAL
TO THE DEALINGS OF THE PARTIES HERETO OR ANY OF THEM WITH RESPECT TO
THIS AGREEMENT OR ANY OTHER INSTRUMENT, DOCUMENT OR AGREEMENT
EXECUTED OR DELIVERED IN CONNECTION HEREWITH, OR THE TRANSACTIONS
RELATED HERETO OR THERETO IN EACH CASE WHETHER NOW EXISTING OR
HEREAFTER ARISING, AND WHETHER SOUNDING IN CONTRACT OR TORT OR
OTHERWISE AND EACH PARTY HEREBY CONSENTS THAT ANY SUCH CLAIM,
DEMAND, ACTION OR CAUSE OF ACTION SHALL BE DECIDED BY COURT TRIAL
WITHOUT A JURY, AND THAT ANY PARTY TO THIS AGREEMENT MAY FILE AN
ORIGINAL COUNTERPART OR A COFY OF THIS SECTION WITH ANY COURT AS
WRITTEN EVIDENCE OF THE CONSENTS OF THE PARTIES HERETO TO THE
WAIVER OF THEIR RIGHT TO TRIAL BY JURY.

X1. EFFECTIVE DATE AND TERMINATION,

13.1 Term.
This Agreement, which shall inure to the benefit of and shall be binding upon the

" respective successors and permitted assigns of eack Loan Party, the Agem; eack Lender, and the

Issuer, shalt become effective on the date hereof and shall continue in foll force and effect until
July 20, 2006 (the "Tern") unless sooner terminated as herein pmwded. The Loan Parties may
terminate this Agreement at any time upon ninety (90) days’ prior written notice npon payment in
full of the Obligations.

132 Termination.

The termination of this Agreement shall not affect any Loan Party's, the Agent's,
any Lender's or the Issuer's rights, or any of the Ohhgauons having their inception prior to the
effective date of such termination, and the provisions hereof shall continue to be fully opezative
until all transactions emtered into, rights or interests created or Obligations have been fully
disposed of, concluded or liquidated. The secorily interests, Liens and rights granted to the
Agent, the Lenders and the Issuer hereunder and the financing statements filed hereunder shall
continue in full force and effect, notwithstanding the termination of this Agresment ot the fact
that the Loan Account may from time fo ﬁmebetempnraxﬂymazm or credit position, until alt
of the Obligations of each Loan Party have been paid or performed in full afier the termination of
this Agreement or each Loan Party has furnished the Agent, the Lenders and the Issuer with an
indernmification satisfactory to the Agent, the Lenders and the Issuer with respect thereto.

- Accordingly, éach Loan Party waives any rights which # may have under the Uniform

Commercial Code to demand the filing of termination statements with respect to the Collateral,
and the Agent shal) ot be required to send such termination staternents to each Loan Party, or to

file them with any fling office, unless and until this Agreement shall have been terminated in °

accordance with its terms and all Obligations paid in full in immediately availabie fopds, All
representations, warranties, covenants, waivers and agreements contained herein shall survive
termination bereof uptil all Obligations are paid or performed in full. Without lishitation, all
indemmification obligations contained herein shall survive the termination bereof and paywent in
full of the Obligations.
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XIV. REGARDING AGENT.

14.1 Appointment.

- Each Lender and ihe Issuer hereby designaies NCBC to act a5 the Ageut for such
Lender and the Issuer under this Agreement and the Other Loan Documents. Each TLender and
the Issuer hereby irrevocably authorizes the Agent to take such action on its bebalf under the
provisions of this Apreement and the Other Loan Documents emd to exercise such powers aod to
perform such duties hereunder and thereunder as are specifically delegaied to or requived of the
Agent by the terms hereof aud thereof and such other powers as are reasonably incidental thereto
and the Agent shall hold al} Collateral, payments of principal and interest, fees, charges and
collections (without giving effect to any collection days) received pursuant to this Agreement,

“for the ratable benefit of the Lenders and the Issuer. The Agent may perform any of its duties

hereunder by or through its agents or employees. As fo anmy matters pot expressly provided for
by this Agreement (nchuding without limitation, collection of the Netes) the Agent shall not be
required to exercise any discretion or take any action, but shall be required to act or fo refrain
from acting (and shall be fully protecied in so actng or reffaining from acting) wpon the
instroctions of the Required Lenders, and such instructions shail be binding; provided, bowever,
that the Agent shall not be required to take any action which exposes the Agent to Hability or
which is contrary to this Agreement or the Gther Loan Documents or applicable law unless the
Apent is furnished with an inderonification reasonably satisfactory o the Agent with respect
theretn,

14.2 Nature of Duties.

The Ageat shall have no duties or responsibilities except those expressly set forth
in this Agreement and the Other Loan Documents, Neither the Agent nor any of its officers,
directors, employees or agents shall be (i) liable for any action taken or omitted by thero as such
hereunder or in connection herewith, unless caused by their gross negligence or willful
misconduct, or {ii) responsible in eny maener for any recitals, statements, representations or
warragties made by any Loan Party or any officer thereof contained in this Agreement, or in any
of the Qiher Loan Documents or in any ceriificzle, report, statement or other document referred
to or provided for in, or received by the Agent under or in connection with, this Agreement or
any of the Other Loan Documents, as the case may be, or for the valve, validity, effectiveness,
genuinepess, due execution, enforceability or sufficiency of this Agreement, or any of the Other
Loen Documents or for eny failure of any Loan Party to perform its obligations herennder. The
Agent shall ot be under any obligation to any Lender or the Issuer to ascertain or to inguire as to
the observance or performance of any of the agreements comtained in, or coaditions of, this
Agreement or any of the Other Loan Documents, or to mnspect the properties, books or records of
any Loan Party, The duties of the Agent as respects the Advances to the Bormrower shall be
mechapical and administrative in nature; the Agent shall not have by reason of this Agreement a
fiduciary relationship in respect of any Lender or the Issuer; and nnﬂnng in this Agreement,
expressed or implied, is intended to or shall be so consirued as to impose upon the Agent ay
obhgahons in respeci of this Agreement except as expressly set forth herein, :
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14.3 Lack of Reliance an Agent and Resipnation.

Independently and without reliance upon the Agent, any other Lender or the
Jasuer, each Lender and the Issuer has moade and shell contivue to mike (i) its own independent
investigation of the finencial condition and effsirs of each Losn Party in connection with the
making and the cogtivusnce of the Advances hereunder aud the taking or not taking of any action
* in conmection herewith, and (i) its own appmaisal of the creditwortitivess of each Loan Parfy.
The Agent shall have po duty or responsibility, either initislly or on a contimuing basis, to
provide any Lender or the Issuer with any eredit or other information with respect therefo,
whether coming into its possession before making of the Advances or at any time or times
thereafter except as shall be provided by any Loan Party pursnant io the terms hereof. The Agent
shall not be responsible to any Lender or the Issuer for amy recitals, stetements, information,
representations or wamanties herein or in any agreement, docimnent, certificate or a statement

delivered in connection with or for the execution, eifectivesess, genpineness, validity,

enforceability, collectibility or sufficiency of this Agreemeat or eny Other Document, or of the
Buapcial condition of any Loan Party, or be required to make any inquiry concerning either the
pecformance ot observance of any of the terms, provisions or conditions of this Agreement, the
Note, the Other Loan Documenis or the financial condition of any Loan Party, or the existence of
any Event of Default or any Default

The Agent may resipn on sixty {60) days' wriiten notice to each of the Lenders,
the Issuer and the Borrower and, upon such resignation, the Required Lenders will promptly
designate a successor the Agent reasonsbly sstisfictory to the Loan Pariies.

Aany such successor of the Agent shall succeed o the rights, powers and duties of
the Ageni, and the term "Agent” shall meap snch successor agent effective upon its appointment,
apd the former the Agent's dghts, powers and dutics as the Agent shall be terminated, without
agy other or further act or deed on the part of such former the Ageni. After the Agent's
esignation as the Agent, the provisions of this Article XIV shall inure to its benefit as to any
actions teken or omitted to be taken by it while it was the Agent vnder this Agreement,

14.4 Certain Riohts of Agent.

If the Agent shall request instructions from the Lenders and the Issuer with
Tespect to any act or action (including failure to act) in conmection with this Agreement or any
Other Document, the Agent shall be entitied to refiain from such act or taking such action uvnless
and wmtil the Agent shall bave recedved instructions from the Required Lenders; and the Agent
shall not incur liability to any Person by reason of so refrainiog. Without limiting the foregoing,
the Lenders and the Issuer shall wot have any right of action whatsoever against the Agent as a
result of ity acting or refraining from acting hereunder in accordance with the instructions of the
Required Lenders.

145 Reliance.
The Agent shall be entitled to rely, and shall be fully protected in relying, upon

any note, writing, resolution, notice, staterent, cextifieate, telex, teletype or telecopier message,
cablegram, order or other docimuent or telephone message believed by it o be genuipe and
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correct and to have been signed, semt or made by the proper person or entity, and, with respect to
all lepal matters pertaining to this Agreement and the Other Losm Documents and its duties
hereunder, upon advice of counsel selected by it. The Agent may employ agenis and attoreys-
in-fact and shall not be liable for the default or misconduct of any such agents or aftorneys-in-
fact selected by the Agent with reasonable care.

4.6 Notice of Default,

The Agenpt shall not be deemed to have knowledge or notice of the occunence of
any Default or Eveot of Defan]t hereumder or under the Other Loan Dotuments, umless the Agent
has recejved notice from a Lender, the Issuer or a Loag Party referring to this Agreement or the
Other Loan Documents, describing such Defauit or Event of Default wad stating that such notice
is a "notice of default". In the event that the Agent receives such a notice, the Agent shall give
notice thereof to the Lenders and the Issner. The Agent shall take such action with respect to
such Defautt or Event of Default as shall be reasonably divected by the Required Lenders;
provided, that, unless and votil the Agent shall have received such directions, the Agent may (but
ghall niot be obligated to) take such action, or reffein from taling such action, with respect to
such. Default or Event of Default as it shall deem advisable in the best interests of the Lenders
and the Issner.

14.7 Inderunification,

To the extent the Agent is not reimbursed and indemmified by the Loan Parties,
each Lender will reimburse and iondenmify the Agent apd the Issuer in proportion 1o is
respective portion of the Advances (or, if no Advances are outstanding, according to its
Commitment Percentage), from and against any and all liabilities, obligations, losses, damages,
penalties, actions, judgments, suits, uosts,expemsnrdisbmmmtsefanyhndorn&tum
whatsoever which may be Jmposed on, incurred by or asserted against the Agent or the Issuer in
performing its duties bereunder, or in any way relating 1o or arising out of this Agreement or any
Other Document; provided that, the Lenders shall not be liable for any portion of such liabilities,
obligations, losses, damsges, pepalties, actions, judgments, suits, costs, expomses of
disbursements resulting from the Agent’s gross negligence or willful misconduct.

143 Agent in its ndividual Capacity.

With respect to the obligation of the Agent to lend under this Agreement, the
Advances made by it shall bave the same rights and powers hereunder a3 any other Lender and
as if it were not performing the duties as the Agent specified herein; and the tenm "Lender" or
any similar term-shall, unless the context clearly otherwise indicates, include the Agent in its

individual capacity es a Lender. The Agent may engege in business with any Loen Party as if it . -

were not performing the duties specified herein, and may accept fees and other consideration
from sny Loan Party for services in connection with this Agreement or otherwise without having
to account for the same to the Lenders,
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14.9 Delivery of Documents.

To the extent the Agent receives financial stajements required omder Sections 9.7,
9.9, 8.10 and 9.12 and a Borowing Base Certificate purspant fo the terms of this Agreement, the
Agent will promptly furnish snch docunents and information to the Lenders and the Issuer.

14.39 Borrower’s Updertakiog to Agent.

Without prejudice to their respective obligations to the Lenders and/or the Issuer
under the other provisions of this Agreement, the Borrower hereby undertakes with the Agent to
pay to the Agent from time to time on demand all amounts from time to time due and payable by
it for the accouant of the Agent, the Lenders or the Issuer or any of them pursuant to this

Agreement to the extent not already paid. Any payment made pursuant fo any such demang shall

pro tanto satisfy the Borrower's obligations to make payments for the acconnt of the Lenders and
the Isguer or the relevant one or more of them pursuant to this Agreement.

14.11 No Reliance on Agent's Customer [denfification Program,

Ench of ithe Lenders and the Issuer acknowledges and agrees that neither such
Lender nor the Jasuer, nor any of their Affiliates, participants or ass:gnees may rely on the Agent
to carry out such Imdcr's, Issuer's, Affiliate's, participant's or assignee's customer identification
program, or other obligafions required or nnposed voder or pirrsuant to the USA Pairiot Act or
the reguiations thereunder, including the regulations containéd in 31 CFR 103.121 (as bereafier
smended or replaced, the "CIP Regulations™), or any other Anti-Terrorispa Law, including any
programs involving any of the following items relating to or in connection with any of the Loen
Parties, their Affiliates or their agents, this Apreement, the Other Loan Docomends or the
ransactions hereunder or contemplated hereby: (1) any ideniity verification procedures, (2) any
record keeping, (3) comparisors with govermment lists, (4) customer notices or (5) other
procedores requiresd voder the CIP Regulations or such other laws.

XV. Reserved.
XVY, MISCELLANEOUS.

16.1 Governing Law.

This Agréement shall be gaverned by and construed in accordance with the laws
of the State of Ohio. Any judicial proceeding brought by or against any Loan Party with respect
1o any of the Obligations, this Agreement or any rclated agreement may be brought in any court
of competent jurisdiction in the State of Ohio, United States of America, and, by execution and
delivery of this Agreement, each Loan Party accepts for itself and in cormection with its
properties, generally and unconditionally, the non-exclusive jurisdiction of the aforesaid courts,
and irrevocably agrees to be bound by any judgment rendered thereby in connection with this
Agreement  Each Loan Party hereby waives personal service of any and all process upon it and
consents that all such sarvice of process may be made by registered mail (return riceipt
requested) directed to the Bormower at its address set forth in Section 16.6 and service so made
shall be deemed completed five (5) days after the same shall have been so deposited in the mails
of the United States of America, or, at the Agent's, any Lender's and or the Issuer's aption, by
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service upon the Borower which each Loan Party irrevocably appoints as such Loan Paty's
Agent for the purpose of accepting service within the State of Ohio. Nothing herein shall affect
the righl to serve process in any manmer permitted by law or shall lhmit the right of the Agent,
any Lender or the Issuer to bring proceedings against any Loan Party in the courts of any other
jurisdiction. Each Loan Party waives any objection to jurisdiction and vemue of any action
institated heretnder and hall not assert any defense based on lack of junisdiction or venuve or
based upon forum non convemiens. Any jodicial proceeding by any Loan Perty agamst the
Agent, any Lender or the Issuer involving, directly or indirectly, any matter or claim in any way
arising out of, related to or connected with this Agreement or any related agreement, shall be
brobght only in a federal or state comt located in the County of Cuyaboga, State of Ohio.

162 Eutire Unde

" {a) This Agreement and the documents execnted concurrently herewith contain the enfire
understanding between each Loan Party, the Agent, each Lender and the Issuer and
supersedes a1l prior agreements and understandings, if any, relating # the subject matter
hereof. Any promises, representations, warranties or guarantees not berein contained and
hereinafier made shall bave oo force and effect unless i writing, signed by each Loan
Paity's, the Agent's, each Lender's and the Issuer's respective officers. Neither this
Agreement nor any postion ox provisions hereof may be changed, modifed, arnended,
waived, supplemented, discharged, cancelled or terminpated orally or by any course of
dealing, or in any manner other than by an agreement in writing, signed by the party to be
charged. Each Losn Party ecknowledges that it has been advised by coumsel in
connection with the exeontion of this Agreement and Other Loan Documents and is not
relying upon oral representations or statements inconsistent with the terms and provisions
of this Agreement.

(b) The Reguired Lenders, the Agent with the consent in writing of the Reguired Lenders,
and the Loan Parties may, sabject to the provisions of this Section 16.2(b), from time 1o
time eoter into wiitien supplemental agreements to this Agreement or the Other Losn
Documenis execuied by the Loan Parties, for the purpose of adding or deleting any
provisions or otherwise changing, varying or waiving in any manney the rights of the
Lenders, the Issuer, the Agent or the Loan Parties thereunder or the conditions, provisions

or texmy thereof or waiving any Event of Default thereunder, but only to the extent

specified in such written apreements; provided, however, the consent of the Issuer must

"be cbtained with respect to any amendment, waiver or comsent with respect o Sections
2.8, 2.9, 2.10 or any other provisions, the amendment or waivers of which would
adversely affect the Issuer and, provided, further, that no such supplemental agreement
shall, without the consent of all Lenders:

(i) ipcresse the Commitment Percentage or maximuom dollar commitment of any
Lender or incregse the Maximum Revolving Advance Amount.

(i) exiend the matwity of amy Noie or the due date for any amount payable

bereunder, or decrease the rate of interest or redure any fes payable by the Borrower o
the Lenders and/or the Issuer pursuant to this Agresment.
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(iif)  alter the definition of the term Required Lenders or alier, amend or modify this
Section 16.2(b).

(iv}  release any Collateral during any calendar year (other then in accordance with the
provisions of this Agreement) havinp an aggregate value in excess of One Hundred and
Fifty Thousand Dollars ($150,000).

(v)  change the rights and duties of the Agent.

(vi) - permit any Revolving Advance to be made if after giving effect thereto the sum of

. the Revolving Advances outstanding and the amount of Letters of Credit outstanding
hercunder would cxcesd (x) the Maximum Revolving Advance Amowsdt or (y) the
Formuia Ampunt for more than thirty (30) consecutive Business Days or exceed one
umdred five percent (105%) of the Formula Armount.

(vii) inmcrease the Advance Rates above the Advance Rates in effect on the Closing
Date.

(viif) release any Loan Party from the Obligations under this Agreement, the applicable
Guaranty, if any, or any Other Document.

(ix) alter, amend or modify Section 1.5 hereof.

Any such supplemental agresment shall apply equally to sach Lender and the Issner and shall be
binding npon the Loan Parties, the Lenders, the Issuer, the Agent and ail fohme holders of the
Obligations, In the case of any waiver, the Loan Parties, the Agent, the Lenders and the Issuer
shall be restored to their former positions and rights, and any Event of Defanlt waived shall be
deemed 10 be cured and not continuing, but no waiver of a specific Event of Defanit shall extend
to any subsequent Event of Defanlt (whether or not the subsequent Event of Defaclt is the same
a5 the Event of Default which was waived), or impair any right consequent thereon.

Notwithstanding (a) the existenice of 2 Default or an Event of Dafanit, (b) that any
of the other applicable conditions precedent set forth n Section 8.2 hereof have not been
satisfied or (¢} any other provision of this Agreement, the Agent may at its discretion and
without the consent of the Required Lendsrs, voluntarily permit the outstanding Revolving
Advances and the amount of Letters of Cradit outstanding at any time to exceed one handred five
percent (105%) of the Formula Amount for up to thirty (30) consecutive Business Days provided
that such ootstanding Advances do pot exceed the Maximum Revelving Advance Amount. For
puposes of the preceding sentence, the discretion granted to the Agent hereunder shall not
preciude involmiary overadvances that may result from time to fime due to the fact that the
Formunla Amount was unintentionnlly exceeded for any reason, including, but not limited to,
Collateral previously deemed to be either "Eligible Receivables” or "Eligible Inventory®, as
applicable, becomes ineligible or collections of Receivables applied to reduce outstanding
Revolving Advances are thereafter retumed for insufficient filnds or overadvances are made to
protect or preserve the Collateral. In the event the Agent involuntarily permits the outstanding
Revolving Advances to exceed the Formula Amount by more than five (5%), the Agent shall use
its efforts to have the Borrower decrease such excess in as expeditious a manner as is practicable
under the circumsiamces and not inconsistent with the reason for such excess. Revolving
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Advances made after the Agent has determined the existence of Involuntary overadvances shall

be deemed to be involuntary overadvances and shalf be decreased in accordance with the
preceding sentence,

In addition to (and not in substinttion of) the discretionary Revalving Advances
pemiitied above in this Section 16.2, the Apent is hereby authorized by the Loan Parties, the
Lenders and the Issuer, from time to time in the Agent's sole discretion, (a) after the ocomrrence
and during the confinuation of a Defunlt or an Event of Default, or (b) at any time that any of the

-other applicable conditions precedent set forth in Section 8.2 hereof have not been satisfied, to

roeke Revolving Advances to the Borrower on behalf of the Lenders which the Agent in its
reasonable business judgment, deems necessary or desirable {i)to preserve or protect the
Collateral, or any portion thereof, (i) to ephance the likelihood of, or maximize the amount of,
repayment of the Advances and other Obligations, or {iii} to pay any other amount chargeabie 10
the Borrower pursuant to the terms of this Agreement; provided, that at sny time afler piving
effect to my such Revolving Advances, the oulstanding Revolving Advarces and the amount of
Letters of Credit owtstanding do not exceed one hundred five percent (105%) of the Formula
Amount or the Maximum Revolving Advance Amount,

163 Transfers and Assignments.

(2} Successors and Assigns. The provisions of this Agreement shall be binding ypon and
imure 1o the benefit of the parties hereto and their respective snccessors and assigns
permitted hereby, except that the Loan Parfies may not assign or otherwise transfer any of
their rights or obligations hereunder without the prior writien conseut of each Lender, No
Lender may assign or otherwise transfer any of its rights or obligations hereunder except:
(i) to an Eligible Assignes in accordance with the provisions of Section 16.3(b), (i) by
way of participation in accordance with the provisions of Section 16.3(d) or (iif) by way
of pledge or assignment of a security interest subject to the restrictions of Section 16.3(g)
{and any other attempted assignment or transter by any party hereto shali be null and
void). Nothing in this Apreement, expressed or imiplied, shall be construed to confer
vpon any Person (other than the parties hereto, their respective successors and assigns
permitied hereby, Participanis to the extent provided in Section 16.3(d) and, o the extent
expressly contempinted hereby, the Affiliates of each of the Agent, the Lenders and the

" respective divectors, officers, employees, agents and advisors of such Affiliates of each of
the Agent, the Lenders) any legal ar equitahle right, remedy or claim onder or by reason
of this Agreement.

(b) Transfer of Commitments. Any Lender may at awy time assign to one or more Eligible
Assignees all or a portion of its rights and obligations under this Agreement (including all
or a portion of its commitrent to make Advances heveunder and the Advances at the time
owing to snch Lender), provided that (3) except in the case of an assignment of the entire
remaiming amount of the assigning Lender's commitment fo make Advances hercunder
and the Advances at the time owing to such Lender o in the case of an assignment to a2
Lender or an Affiliate of a Lender or an Approved Fund with respect to 2 Lender, the
aggregate amount of the commitment to make Advances hereunder (which for this
purpose inclides Advances pirtstanding thereunder) o, if the gpplicable commitment to
mzke Advances hereunder is not then in effect, the principal outstanding balance of the
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Advances of the assigning Lender subject to each such assignment (deternrived as of the
date the Assignment and Assumption with respect to such assigmment is delivered to the
Apent or, if "Trade Date™ is specified in the Assignment and Assumphon, as of the Trade
Date) shall not be less than Five Million Dollars ($5,000,000), in the case of any
assignment in respect of Revolving Advances, unless each of the Agent and, so long as
no Event of Defanit or Default has ccowred and is continning, the Borrower otherwise
consents (each such consent not to be unreascnably withheld, delayed or conditioned);
{ii) each parhal agsignment shall be made 85 an assignment of a proportionate part of all
the assigning Lender's rights and obligations under this Agresmeént with respect o the
Advances or the commitment to make Advances hereunder assigned, except that this
clause (ii) shall not prohibit any Lender from assigning 21l or a portion of jts rights ani
obligations io Revolving Advances on a nown-pro rata bagis; (iii) any assignment of a
commitment to make Advences herevnder mpst be approved by the Agent and the Issuer
unless the Pexson that is the proposed assignee is itself a Lender with a commitment to
mnake Advances hereunder (whether or not ihe proposed assignee would otherwise
gualify as an Eligible Assignee); and (iv) the parties to each assignment shall execute and
deliver {0 the Agent an Assipgnment and Assumption, together with a processing and
recordation, fee of Three Thousand Five Hundred Dollars (83,500}, and the Eligible
Assignee, if it shall oot be a Lender, shall deliver to the Agent an Admrnistrative
Questionnaire. Subject to acceptance and recording thereof by the Agent pursnant o
Section 16.3(c), from and after the effective date specified in each Assignment and
Assumption, the Eligible Assignee thereunder shall be a party 1o this Agreement and, to
the extent of the interest assipned by such Assignment end Assumption, have the rights
and obligations of a Lender under this Agreement, and the assipning Lender thereunder
shall, to the extent of the interest assigned by such Assignment and Assumption, be
released from its obligations voder this Agreement (and, in the case of an Assigmment
and Assumption covering all of the assigning Lender's rights and ubligations under this
Agreement, such Lender shall cease (o be a party herete) but shall continue to be entitled
to the bepefits of Section 16.5 with respect to facts and circumstances occurting prior to
the effective date of such assignment. Any assignment or transfer by a Lender of rights
or obligations undex this Agreement that does not comply with this paragraph shall be
treated for purposes of this Agreement as a sale by such Lender of a participation in such
rights and obligations in accordance with Section 16.3(d).

Maintenance of Register. The Agent, acting solely for this purpose as an agent of the
Borrower, shall maintain at its office in Cleveland, Ohio, a copy of each Assigmment and
Assumption delivered to it and 2 register for the recordation of the names and addresses
of the Lenders, and the comumitments to make Advances hercvnder of, and principal
amounts of the Advances owing o, each Leader pursuzmt to the terms hereof from time
1o time (the "Repister”). The entries in the Register shall be conclusive, and the Loan
Parties, the Agent and the Lenders may treat each Person whose name is recorded in the
Register pursuant o the terms bereof as a Lender hereunder for all purposes of this
Agreemeut, notwithstanding notice to the contrary. The Regislaer ghall be available for
inspection by the Barrower and any Lender, at any reasonable time and from time to time
upon reasonable pricr notice.
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(d) Participations. Any Lender may at apy time, without the consent of, or notice to, the
Borrower or the Agent, sell participations fo any Person (other than 2 natural person or
any Loan Party or any of the Loan Party's Affiliates or Subsidiaries) (cach, &
"Participant”) in all or a portion of such Lender's rights and/or obligations under this
Aprcement (including all or a portion of its commitment to make Advances hersunder
and/or the Advances owing to it); provided that (i) such Lender's oblipations under this
Agreement shall remain wnchanged, (i) such Lender shall remain solely responsible to
the other parties heretn for the performance of such obligations and (ii) the Loan Parties,
the Agent and the other Lenders shall comtinue to deal solely and directly with such
Lender in connection with such .ender's rights and oblipations umder this Agrocment.
Any agresment or instrument pursuant to which a Lender sells such a parficipation shall
provide that such Lender shall rotain the sole right to enforce this Apreement and 1o
approve any amendment, modification or waiver of any provision of this Agreement;
provided that such agreement or instment may provide that such Lender will not,
without the consent of the Participant, agree 1o any amendment, modification or waiver
described in Section 16.2(b){i) through (ix) that affects such Participant. The Loan
Parties apres that each Participant shell be entifled to the benefits of Sections 2.2(f),
2.24g), 25(39), 3.7,38, 3.9, 16,5 and 16.16 to the same cxient as if it were 2 Lender and
bad acquired its interest by assipnment purspant to Section 16.3(b). To the extent
permitied by law, each Participant also shall be entitied to the benefits of Section 11.3 as
though it were a Lender, provided such Participant aprees to be subject io Section 2.12(d)
as though it were a Lender.

‘A Participant shall not be entitled to teceive any preater pzyment nnder Section 16.5 than
the applicable Lender would have been entitled to receive with respect to the
pariicipation sold to such Participant, unless the sale of the participation to such
Participant s made with the Borrower’s prior written consent. A Participant thet is not
incorporated under the Laws of the United States of America or a state thereof shall not
be entitled to the benefits of Section 11.3 unless the Loan Parties are notified of the
participation sold to such Participant and such Parficipant aprees, for the benefit of the
Loan Parties, o comply with Section 16,16 as thouph it were a Lender.

(e) Pledge of luterests. Any Lender may at any time pledge or assign a security interest in all
or any portion of its rights under this Agreement to secure obligations of such Lender,
including without limitetion any pledge or assignment to secare obligations to a Federal
Reserve Raok; provided that mo such pledge or assignment shall release such Lender
from amy of ifs obligations hereunder or substitute any such pledgee or assignee for such
Lender as a party hereto.

(f) Revolving Credit Notes. The Borrower shall execyte and defiver: (i} to the Agent, the
transferor and the transferee, any consent or selease (of all or a portion of the obligations
of the transferar) to be delivered in connection with each Assignment and Assumption,
(ii) if 2 Lender's entire interest in its commitments 1o make Advances bereunder and in all
of its Advances huve been tansferred to the travsferee, appiopriate replacement notes
against retbrn of the Revolving Credit Notes {(each marked “replaced”) beld by the
transteror and (iti) if only a portion of a Lender's iterest in its commitments to make
advances hereunder and Advances hay been trapsferred, replacement nofes to each of the
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transferor and the ransferee against return of the original such Revolving Credit Notes of
the transferar (each marked “replaced™) held by the transferor; provided, however that,
simuitanecusly with the Borrower’s delivery of new Revolving Credit Notes pursiant to
this Section 16.3(f), the transferor Lender will deliver to the Borrower anmy note being
replaced in whole or in part, and each such note delivered by the tramsferor Lender shall
be canspienously rearked "replaced” when so delivered.

Replacament of Certain Lepders. If any Lender is a Defanlting Lender hereonder, then,
the Borrower may, at its sole expense and effort, upon notice to such Lender and the
Agent, require such Lender o assign and delegate, without recourse {in accordance with
the restrictions comtained in Section 16,3(b)), all of its interests, rights and obligations
under this Agreement to an Eligible Assignee that sball assume such obligations;
provided that: (i) the Borrower shall have received the prior written consent of the Agent,
which consent shall not be unreasonably withheld, {ii) such Lender shall have received
pavmeot of au amount equal to the owistanding principal of its Advances, acoried interest
thereon, acormed fees and all other amounts payable fo i hereunder, from the assigoee (to
the extent of such outstanding principal and accrued interest and fees) or the Borrower (in
the case of all other arnowvmts). None of the Lenders shall be required to make any soch
essignment snd delegation if, prior thereto, as a result of a waiver by soch Lender or
otherwise, the circumsiances entitling the Borrower 1o require such assiprment and
delegation cease to apply.

(h) Replacement of Nomconsenting Lenders. K, in commection with any proposed

16.4

amepdment, waiver or consent hereunder pursuant to Section 16.2(b) hereof: (3) requiring
the consent of all Lenders, the consent of Reguired Lenders is obtained but the consent of
all Lenders whose consent is required is nof obiained or (i) requiting the consent of
Required Lenders, the consent of Eenders holding fifty-one percent (519%) or more is
obtained but the consent of Required Lenders is pot obtained (any Lender withholding
consent as described in clapse (i) and (1) hereof being referred to as a "Noo-Censenting
Lender™), then, so Jong as the Agent is not a Non-Consentiog Lender, the Agent may, at
the sole expense of the Loan Parties, upon notice to such Non-Consesting Lender and the
Borrower, require such Nop-Consenting Lender to assign and delegate, without racourse
(in accordance with the restrictions contzived in Section 16.3(b})), all of its interests,
rights and obligations under this Agreement to an Eligible Assignee that shall sssume
such obligations (which assignee may be smother Lender, if a Lender accepts such
assignment); provided that such Lender shall have reccived payment of an amount equal
{o the outstanding principal of its Advances, accrued interest thereon, accrued fees and all
other amotts payable to it bereunder, from the assignes (to the extent of such
outstanding principal and accrued interest and fees) or the Bomrower (in the case of all
other amounts). ,

Application of Payments.
‘The Agent shall have the continving and exclusive right to apply or reverse and

re-apply any payment and any and all proceeds of Collateral to any portion of the Obligations.
To the extent that any Loan Parfy makes a payment or the Agent, any Lender or the Issmer
Teceives any payment or proceeds of the Collateral for any Loan Party’s benefit, which are
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subzequently invalidated, declared to be fraudulent or preferential, set aside or required to be
fepaid to a trustee, deblor in possession, receiver, custodian or amy other party under any
bankuptey law, common law or equitable cause, then, to such extent, the Obligations or part
thereof intended to be satisfied shall be revived and continue as if such payment or proceeds had
not been received by the Agent, such Lender or the Issuer.

16.5 Indemnuity.

Earh Loan Party shall indemnify the Agent, each Lender, the Issuer and each of
their respective officers, directors, Affiliates, employees and agents from and against any and all
Liabilities, obligations, losses, damages, penalties, actions, judgments, suits, costs, expenses and
disbursements of any kind or nature whatsoever (including, without limitation, fees and
disbursements of counsel) which may be iraposed on, incurred by, or asserted against the Agent,
any Lender or the Issuer in any litigation, proceeding or investigation institwied or conducted by
any governmental agency or instrumentality or any other Person with Tespect to any aspect of, or
any trapsaction contemplated by, or referred to in, or any matter related to, this Agreemnent or the
Other Loan Documents, whether or not the Agent, any Leader or the Issuer is a party theretn,
except to the exient that any of the foregoing arises out of the grogs negligence or willful
misconduct of the party being indemwified.

16.6 Maotice.

Any notice or request berernder may be given to the Borrower or any Loan Party
or to the Agent, any Lender or the Issuer at their respective addresses set forth belaw or at such
other address as may hereafter be specified in a notice designated as a notice of changs of
addregs umder this Section. Any notice, request, demand, direction or other commmmication (for
purposes of this Section 16.6 only, a "Notice™) to be given to ar made upon avy party hereto
mumder any provision of this Agreement shall be given or made by telephone or in writing (which
incivdes by means of electronic transmission (Le., "e-mail™) or facsimile transmission or by
setting forth such Notice on a site on the World Wide Web (a "Website Posting™) if Notice of
such Website Posting (including the information necessary to access such site) has previously
been delivered to the applicable parties hereto by another means set forth in this Section 16.6) in
eccordance with this Section 16.6. Any such Notice must be delivered to the applicable parties
hereto at the addresses and numbers set forth under their respective names on Saction 16,6 hexeof
or in accordance with any suhsequent nnrevoked Notice from any such party that is given in
accordance with this Section 16.6. Any Notice shall be effective:

{(a) In the case of hand-delivery, when delivered;
(b) I given by mail, four (4) days afier such Notice is depasited with the United States Postal
SBervice, with fixst-class postage prepaid, return receipt requested;

(c) In the case of a telephonic Notice, when a party is contactzd by telephone, if delivery of
such telephonic Nofice is confimned no later than the next Business Day by hand
‘delivery, a facsimile or electronic transmission, a Website Posting er an overnight courier
delivery of & confirmatory Notice (recerved at or before noon on such pext Business

Day);
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(d) In the case of a facsimile transmission, when sent to the applicable party’s facsimile
machine's telephone pumber, if the party sending such Notice receives confirmation of
the delivery thereof from its own facsimile machine;

{e) Inthe case of electronic transmission, when actually received;

(f) In the case of a Website Posting, vpan delivery of a Notice of such posting (inchuding the
information necessary to access such site) by another means set forth in this Section 16.6;
and

(g} If given by any other means (iacluding by evernight courier), when actually received.

(h) Any Lender or the Issuer giving a Notice to the Borrower or any Loan Purty shall
concurrently send o copy thereof to the Agent, and the Agent shall promptly notify the
other Lenders ad the Issuer of its receipt of such Notice. -~

{A) Ifto Agent or NCBC at: Natienal City Business Credit, Inc.
1965 East Sixth Street
Cleveland, Ohio 44114
Atiention; Jason P. Hanes, Senior Associate
Telephone; 216-222-9508
Telecopier: 216-222-9508
Email: jason hanes@natiopaicity.com

(B) Ifto the Issuer at: National City Bank
1965 Bast 6 Strect
4™ Floor
Locator G1-3049
Cleveland, Ohio 44114
Attention: M. Kafte George
Telephone: 216-222-2951
Telecopier: 216-222-9555
Email: mary georpe@nationalcity com

(C} Ifto a Lender other than the Agent, as specified on the sigrature pages

hereof.
(D) Y toBorrower, at: Volunteer Energy Services, Inc.
800 Crosse Poinst Road
Saite I '
Gshanna, Qhio 43230

Atiention: Richard A, Curnutie, Sr.
Telephone: 614-856-3128 (ext 224)
Telecopier: 614-856-3301

Email: rcurnuttei@vesnergy.com
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A————— s o erpe e e e e i e AR Attt

With a copy tox James G. Ryan, Esq.
Bailey Cavalied LLC
10 West Broad Street, Suite 2100
Telephone:614-229-3247
Telecopier: 614-221-0479
Email: jarcie.ryan@baileycavaticr.com

16.7 Survival.

The obligetions of the Loan Parties under Sections 2.2(f), 3.7, 3.8, 3.9, 4.18(h),
14,7 and 16,5 shall survive termination of this Agreement and the Other Loan Documents and
payment in full of the Obligations. '

16.8 Scverability.

i any part of this Agreement is contrary to, prohibited by, or deemed invelid
under applicable laws or regulations, suck provision shall be inapplicable aud deemed omitted to
the extent so conirary, prohibited or invalid, but the remainder bereof shall not be invalidated
thereby and shall be given effect so far as possible.

16.9 Expenses.

All costs and expenses including, without limitation, reasonable atiormeys' fees
(including the ailocated costs of in house counsel) and disbursements incurred by the Agent on
its behalf or on behalf of the Lenders and/or the Issuer (2) in all efforts made to enforce payment

~ of any Obligation er effect collection of any Collateral, or (b) in commection with the entering

into, modification, amendment, adminisiration and enforcement of this Agrcement or any
consents or waivers hereunder and all related agreements, documents and instruments, or (¢ in
instituting, maintaining, preserving, enforcing and foreclosing on the Agent's sceurity imterest in

* or Lien on any of the Collaieral, whether through judicial proceedings or otherwise, or (d) in

defending or prosecuiing any actions or proceedings arising out of or relating to the Apent’s, any
Lender's or the Yssuer's transactions with any Loan Party, or (e) in connection with any advice
given fo the Agent, any Lender or the Issuer with respect to its rights and obligations under this
Agreement and all relsted agreements, may be charped to the Loan Account and shall be part of
the Obligetions.

16.10 Iniunctive Relief.

Each Loan Party recognizes that, in the evemt any Loan Party fails to perform,
observe or discharge any of its obligations or Habilities under this Apreement, any remedy at law
may prove 1o be inadequate relief to the Lenders and/or the Issuer; therefore, the Agent, if the
Agent so requests, shall be entitled to temporary and pemanent injunctive relief in any such case
without the necessity of proving that actnal damages are not an adequate remedy.

1611 Consequentisl Damnages.

Noijther the Agant, nor any Lepder nor the Issuer, nor any agent oy attorney for
any of them, shall be lable to any Loan Party for any specisl, incidental, consequential or
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punifive damages arising from any breach of coniract, fort or other wrong relating to the
establishment, administration or collection of the Obligations.

16.12 Captions.

The captions at Various places  this Agreement are intended for conveniesce
only apd do not constitate and shall not be interpreted as part of this Agreement.

16.13 Cmmmm;, Telecopied Signatures.

This Agreement may be execnted in any mumber of end by different parties hereto
on separate counterparts, ail of which, when so executed, shail be deemed an original, bul all
such counterpasts shall constitute one and the same agreement. Any signature delivered by a
party by facsimile transmission shall be deemed to be an original signature hereto.

16.14 Constraciion.

The parties acknowledge that each party and its counsel bave reviewed this
Agreement and that the normal rule of construction to the effect that any ambigpities are to be
resolved against the drafting party shall not be employed in the interpretation of this Agreement
or any amendments, schedules or exhibits thereto.

16,15 Confidentialitv: Sharing Information,

(a) The Agent, each Lender, the Issuer, each Eligible Assignee a party o sn Assignment and
Assumption aud each Participant shall bold all nop-public information obtained by the
Agent, such Lender, the Issuer, such Eligible Assignee a party to an Assignment and
Assumption or such Pacticipant pursuant 1o the requirements of this Agreemeft in
accordence with the Agent's, such Lender's, the Issuer's, such Elipible Assignee a party to
an Asgipnment and Assumpiion's and such Participant’s customary procedures for
bandlivg confidential information of tls nature; provided, however, the Agent, each
Lender, the Issuver, each Eligible Assignee a party to an Assignment and Assumpiion and
each Participant may disclose such confidential information (a)to its cxmminers,
affiliates, outside auditors, counsel and other professional advisors, (b) to the Agent, any
Lender, the Issuer or to amy prospective each Eligible Assignees a party to an Assignment
and Assumption and Participants, and (c) as required or requested by any Governmental
Body or representative thereof or pursuant to legal process; provided, further that
(i) vnless specifically prohibited by applicable law or court order, the Agent, each
Lender, the Issuer and each Eligible Assignee a party to an Assigmment and Assumption
and each Participant shall use its best efforts prior to disclosure thereof, to notify the
applicable Loan Party of the applicable request for disclosure of such non-public
information (A) by a Govemmental Body or representative thereof (other than any such
request in connection with an examination of the financial condition of a Lender, the
Issuer, a each Eligible Assignee a party 1o pn Assignment apd Assimption or a
Participant by such Governmental Body) or (B) pursuant to Jegal process and (ji) in no
event shall the Agent, emy Lender, the Issmer, any Eligible Assignee a party 1o an
Assignment and Assumption or any Participant be obligated to retrn any materials
furnished by any Loan Party other than those docurnents and instruments in possession of
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the Agent, any Lender or the Issner in order to perfect its Lien on the Collateral once the
Obligations have been paid in full and this Agreement has been ferminaied.

{b) Each Loan Party acknowledges that from time io tine financial advisory, nvesiment

. bapking and other services may be offered or provided to such Loan Parly or one or more
of its Affiliafes (in conmeciion with this Agreement or ofherwise) by any Lender, the
Issuer or by one or more Subsidiaries or Affiliates of such Lender or the Issuer and each
Loan Party hereby authorizes each Lender and the Issuver to share any infortuation
delivered 1o such Lender or the Issuer by such Loan Party and its Subsidiaries prrsuant to
this Agreement, or in connection with the decision of such Lender or the Esver to enier
into this Agrecment, o any such Subsidiary or Affiliate of such Lender or the Issuer, it
being undersicod that any such Subsidiary or Affiliate of any Lender or the Issuer
receiving such information shall be bound by the provisions of Section 16.15 as if it were
a Lender or the Issuer, as the case may be, hereunder. Such authorization shall survive
the repavinent of the other Obligations and the termination of the Agreemnent.

16.16 ax Withhelding Clause,

Each Lender, the Issuer or assignee or participant of & Lender or the Issuer that is
not incorporated under the Laws of the United States of America or 2 state thereof (aud, upon the
written request of the Agent, each other Lender, the Issuer or essignes or participant of a Lender
or the Issuer). agrees that it will deliver to each of the Borrower and the Agent two (2) duly
completed appropriate valid Withholding Certificates certifying its status (as a U.S. or foreign
person) and, if appropriate, makiog a claim of reduced, or exemption from, T.S. withholding tax
on the basis of an income tax ireaty or an exemption provided by the Intemal Revenue Code.
The term "Withholding Certificate" means a Form W-9; a Form W-8BEN; a Fonm W-8ECT; a
Form W-8IMY and the related statements and certifications as required under Section 1.1441-
1{e)}(2) and/or (3) of the Income Tax Regulations (the "Regulations™); a statement described in
Section 1.871-14(c)(2)(v) of the Regulations; or any other certificates under the Internal Revenus
Codc or Regulations that certify or establish the status of & payee or beneficial owner asa U.S. or
foreign person. Each Lender or the Issuer, assignee or participant required to deliver to the
Borrower and the Agent a Withholding Certificate pursvant 1o the preceding sentence shall
deliver such valid Withholding Certificate as follows: (A) cach Lender or the Issver which is a
party hereio on the Closing Date shall deliver such valid Withbolding Certificate at least five (5)
Business Days prior to the first date on which any interest or fees are payable by the Borrower
hercunder for the account of such Lender or the Issuer; (B) each assignee or parlicipant shall
deliver such valid Withholding Certificate at least five (5) Business Days before the effective
date of such assignment or participation (unless the Agent in its sole discretion shall permit such
assignee or participant to deliver such valid Withholding Certificate less than five (5) Business
Days before such date in which case it shall be duc on the date specified by the Agent). Fach
Lender, the Issuer, assignee or participant which so delivers a valid Withholding Certificaie
further undertakes to deliver to each of the Borrower and the Agent two (2) additional copies of
such Withholding Certificate (or a successor form) on or before the date that such Withholding
Certificate expires or becomes obsolate or after the occurrence of any event requiring a change in
the most recent Withholding Certificate so delivered by it, and such amendments thereio or
extensions or renewals thereof as may be reasonably requested by the Borrower or the Agent.
Notwithstanding the submission of a Withholding Certificate claiming & reduced mate of or
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exemption from U8, withholding tax, the Agent shall be entitied to withbold United States
federal income taxes at the full thirty percewt (30%) withholding rate if in its reasonable
judgment it is required to do so. Fuother, the Agent is indenmified under § 1.1461-1{g) of the
Regulations agaiust any claims and demands of any Lender or assignee or participant of a Lender
for the amonat of any tax it deducts and withholds in accordance with regulations under § 1441
of the Code.

16.17 USA Patrigt Act.

Each Lender, the Issuer or assignee ot participant of a Lender or the Issuer that is
not incorporated uader the Laws of the United States of America or a state thereof (and is not
excepted from the certification requirement contained in Section 313 of the USA Patriot Act and
the applicable regulations because it is bath (i) an affiliate of & depositery iustitulion or foreipm
bank thai maintains a physical presence in the United states or foreign couniry, and (3i) sobject to
supervision by a banking authority regulating such affiliated depository institution or foreign
bank) shall deliver to the Agent the certification, o, if applicsble, recertification, certifying that
such Lender or the Issuer is mot a "shell” and certifying to other matters as required by
Section 313 of the USA Patriot Act and the applicable regulations: (1) within ten (10} days after
the Closing Date, and (2) as such other times as are required under the USA Patriot Act

1618  Pablicity.

Each Loan Party, each Lender and ihe Issuer hereby authorizes the Agent to make
appropriste amouncements of the financial arrangement entered into among the Loan Parties,
the Agent; the Lenders and the Issuer, including, without limitation, announcements which are
commonly known as tombstones, in such puhlications and to such selected parties as the Apent
shall in its sole and ahsolie discretion deem appropriate.

[INTENTIONALLY LEFT BLANK]
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Each of the parties has signed this Agreement as of the day and year first above

BORROWER:
VOLUNTEER ENERGY SERVICES,

o LIl

Name: Richard A. Curnufts, Sr.
Title: President .
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AGENT AND LENDERS:

NATIONAL CITY BUSINESS CREDIT,
INC,, as Agent and a Lender

or el K foi

Name: Gerald R. Kirpes
Titler Disector

Commitment Percentage: 100%

NATIONAL CITY BANK, ay Issuer

By:

Name: David G. Goodall
Title: Executive Vice Prasident
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AGENT AND LENDERS:

NATIONAL CI(Y BUSINESS CREDIT,
INC,, as Apent and a Lender

Name: Gerald R Kirpes
Title: Director

Commitment Percentage: 100%

NATIONAYL CITY BANK, ns Issuer

ay, Al

Name: David G. Goodzll
Title: Executive Vice President
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REVOLVING C'REDI’I‘ NOTE

Cleveland, Ohio

m Date: Jaypary 31, 2005

This Revolving Credit Note (this "Note") is executed and delivered vnder and pursuant to
the ferms of that certain Revolving Credit and Securily Agreement, dated the date hereof (as
amended, restated, supplemented or modified from time to time, the "Credit Agreament™), by and
among Volunteer Energy Services, Inc, an Chio corporation ("Borrower") and Nationa) City
Business Credit, Inc., au Ohia corporation ("NCBC”), the verious other financial fastitutions
named therein or which hereafter hecome a party thersto (NCBC and such other financial
instifutions are eech, 2 "Lender” and collectively, the "Lendeis™), NCBC, a5 agent for the
Lenders and the Issuer (as defined in the Credit Agszament) (in such capacity, the "Agent") and
Natienal City Bank, a national banking association, as the Issuer. Capitalized terms not
othetwise defined herein shall have the meanings provided in the Credit Agreement.

FOR VALUE RECEIVED, each Borrower hereby pmm.tses to pay to the order of NCBC
at the office of Agent located at 1965 East Sixth Street, 4% Floor, Cleveland, Ohio 44114 or at
such other place as Agent may from time to time designate to the Borrowers in writing:

@ the principal sum ofw
or, if different ffom such amount, the wnpaid principal balance of NCBC's ftment

Percentage of the Revolving Advances as may be due and owing under the Credit Agreement,
payable in accordance with the provisions of the Credit Agreement, subject to acceleration upon
the occurrence of an Bvent of Defanlt under the Credit Agreement or savlier tcrmmanon of the
Credit Agreement pursuant to the terms thereof; and

(i)  interest on the principal amount of this Note from time o time outstanding until
such pnnmpal amount is paid in full at the sppliceble Contract Rate in accordance with the
provisions of the Credit Agreement. In no event, howeves, shall inferest exceed the maximum
fnterest? rate permitted by law. Upon and after the occurrence of an Bvent of Defanit, and during
the continuation thereof, interest shall be payable at the Default Rate.

Thizs Note is one of the Revolving Credit Notes referred to in the Credit Agreement and is

-gecured by the Liens granted pursuant to the Credit Agresment and the Other Docwanents, s
entitled to the benefits of the Credit Agreement and the Other Documents and is subject to all of -

the sgreements, terms and conditions therein contained.

This Note is subject to mandatory prepayment and may be volunterily prepsid, in whole
ot int part, o the terms and conditions set forth in the Credit Apreement.

If ag Event of Defanlt under Section 10.7 of the Credit Agreement shall ovcnr, then this
Note shall become immediately due and payable, without notice, topether with reasonzble
attorneys’ fees if the collection bereof'is placed in the hands of an attomey to obtain or egforce
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paymeat hereof. If any other Event of Defanlt shall occuz under the Credit Agreement or ary of
the Other Docnments, then this Note may, as provided in the Credit Apreement, be declared to

be immediately due and payable, without notice, together with reasonable atiorneys' fees, if the
collection heresf is placed in the hends of an aftoruey to obtain or enforce payment hereof.

This Note shall be construed and enforced in accordance with the laws of the State of

* Ohio.

2 S
Bach Bomrower expressly waives any presentment, demand, protest, notice of protest, or
notice of any kind except as expressly provided in the Credit Agreoment.

OF TRIAL BY JURY, THE UNDERSIGNED HEREBY EXPRESSLY,
KNOWINGLY AND VOLUNTARILY WAIVES ALL BENEFIT AND ADVANTAGE OF
ANY RIGHT TO A TRIAL BY JURY, AND IT WILL NOT AT ANY TIME INSIST
UPON, OR PLEAD OR IN ANY MANNER WHATSOEVER CLAIM OR TAKE THE
BENEFIT OR ADVANTAGE OF A TRIAL BY JURY IN ANY ACTION ARISING IN
CONNECTION WITH THIS NOTE, THE CREDIT AGREEMENT OR ANY OF THE
OTHER DOCUMENTS.

.4
[INTENTIONALLY LEFT BLANK] -
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IN WITNESS WHEREOF, and intending to be legelly bound, the Bomowers have
executed, issued and delivered this Note in Cleveland, Ohio on the day and year above first
written,

VOLUNTEER ENERGY SERVICES, INC.

By M{ﬂwg

- Name: Richard A. Curnutte, Sr.
Title: Nicw FProwy &Mﬂi} ‘Title: President ‘

(DG 206 4T
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ACENOWLEDGMENT]

STATE OF CHIO
85
COUNTY OF FRANELIN

B v uned

On this, the 28th day of January, 2003, before me, a2 Notary Pablic, the undsrsigned
officer, personally eppeared Richard A. Cwmutte, Sr., wha aclmowledged himself to be the
Precident of Vohmtser Energy Services, Inc., an Ohio corporation {the "Company™), and that
he/she as such officer, being authorized to do so, executed the foregoing instrument for the
purposes therein contained by himselfherself as such officer on behalf fhe Compsny.

IN WITNESS WHEREOF, [ hereunto set my hand and official seal.
/«fmy Public /
My Commission Expiras:

' CY: At Law
B "

HDG!SJ;WIST
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VOLUNTEER ENERGY SERVICES, INC.
| EXHIBIT C-3

FILED UNDER SEAL
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VOLUNTEER ENERGY SERVICES, INC.
EXHIBIT C-6
Credit Rating

See attached report from Dun & Bradstreet. Applicant does not believe that other services have
yet rated applicant.
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D&B Business Information Report: VOLUNTEER ENERGY SERVICES INC.

D&B Business Information Report
Ceopyright 2008 Dun B Bradstreet - Provided under contract for the exclusive use of subscriber 2637374501

ATTN: Chris . Report Printed: JUL 28 2008
In Date

BUSINESS SUMMARY

VOLUNTEER ENERGY SERVICES INC.
790 A Windwiller Dr
Pickerington, OH 43147

This is a single location. B-U-N-S Number: 02-845-5925
Web slte: www.veenergy.com
D&B Rating: 3A2
Telephone: 614 856-3128 Financial strength: 3A Is $1 to 16 million.
Composite credit 2 is good,
Chlef executive: RICHARD CURNUTTE SR, appraisah
FRES

DE&B PAYDEX®:
Year started: 2001 e e e e ot
12-Month D&B PAYDEX: 7 8

Employs: 15 “When welghted by dollar amount, payments to
suppliers average 3 days beyond terms,

Financial statement DEC 31 2006

date:
Based on trade coliected over last 12 months.
Sales F: $71,020,994
Net worth F: $4,285,481
History: CLEAR
Financing: SECURED
Financial condition: GOOD
S5iC: 4924
Line of business: Natural gas distribution
SPECYAL EVENTS
0242572008

D&B has recently requested an updated fiscal financial statement from this business. The receipt of this statement
may be delaved due to financial disclosure policles or other reasons. When an updsted financial statement is
received, it will be promptly made available in the Finance and/or Staternent Update section.

01/16/2008

Typically companies prepare their fiscal financial statement withln a few months of their fiscal year end close.
However, for some businesses this timeframe varles considerably and thelr fiscal statment avallability may be
delayed. D&B generally begins to reguest an updated fiscal statement approximately 2-3 months after the fiscal
close.

10/16/2007
Business address has changed from 800 Cross foint Rd, Ste D, Gahanna, OH, 43230 to 790 A Windmifler Br ,
Pickerington, OH, 43147,

10/15/2007
A Rating change has occurred on this cormpany.

SUMMARY ANALYSIS
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D&B Business Information Report: VOLUNTEER ENERGY SERVICES INC.

DEB Ratirg: 3A2

Financial strength: 3A Indicaztes $1 to 10 million.

Composite credit appraisal: 2 is good.
The Rating was changed cn November 21, 2007 because the company submitted a current financial statement. This
cradit rating was assigned because of DBB's assessment of the company's financial ratios and its cash fiow. For more
information, see the DEB Rating Key.

Below s an overview of the company®s rating history since 07/07/01;

bé&B Rating Date Applied

3A2 11/21/07
1R4 10/15/07
3Aa4 05/08/06
3A2 09/28/04
3A4 08/12/04
2A4 0B/06/03
1A4 05/08/03
BE2 06/05/02
2R2 05/14/02

- 07/07/01

Tha Summary Analysis section reflects information in D&B's file as of July 28, 2008.

CUSTOMER SERVICE

If you have questions about this report, please call our Customer Resource Center af 1.800.234.3867 from anywhere
within the U.5. If you ara outside the U.S. contact your local DEB office.

*## Additional Decision Support A{rallable w ok

Addittonal DRE products, monitoring services and specialized investigations are avallable to help you evaluate this
company or its industry. Call Dun & Bradstrest's Customer Resource Center at 1 .800.234.3B67 from anywhers within
the U.5. or visit our website at www.dnb.com.

HISTORY

The following information was reported 10/16/2007:

Officer(s): RICHARD CURNUTTE SR, PRES
RICHARD A CURNUTTE IR, DIR
CLARK RUNCK, CFO
RICK CURNUTTE SR, V PRES

DIRECTOR(S): THE OFFICER(S)

Incorporated in the State of Ohlo on January 12,. 2001.

Business started 2001. 100% of capital stock is owned by officers.
RICHARD CURNUTTE SR. Work history unknown.

RICHARD A CURNUTTE JR hbarn 1976. 2001 -present active here.
CLARK RUNCK. 2004-present active here.

RICK CURNUTTE SR. Work history unknown.
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D&B Business Information Report: VOLUNTEER ENERGY SERVICES INC.

Business address has changed from B00 Cross Point Rd, Ste D, Gahanna, OH, 43230 to 790 A wWindmiller Br ,
Pickerington, OH, 43147,

OPERATIONS

10/16/2007
Description: Provides natural gas distribution (100%).

Has 40,000 account(s). Terms are Net 20 days. Sells to manufacturers and retaller. Terrtory : United
States.

Nonseasonal.
Employees: 15 which includes officer(s).

Facilities: Cocuples 3,000 sq. ft. in a single story frame building.

SIC 8 NAICS
SIC: NAICS:
Based on Iaformation In our file, D&B has assigned this 221210 Natura! Gas Distribution

company an extended 8-digit SIC. D&B's use of 8-diglt
SiCs enables us to be more specific to a company's
operations than if we use the standard 4-digit code.

The 4-diglk SIC numbers link to the description on the
Occupational Safety 8 Health Administration {OSHA)
Web site. Links open in a hew hrowser window.
44240000 Natural gas distribution

D&B PAYDEX

The D&B PAYDEX is a unigue, dollar weighted Indicator of payment performance based on up to 29 payment
experiences as reported to DBB by trade referances.

' 12-Month D&B PAYDEX: 78
When welghted by dollar amount, payments to
suppliers average. 3 days beyond terms,

' 3-Month D&B PAYDEX: 79
: When welghted by doflar amount, payments to
_suppliers average 2 days beyond terms.

Based on trade collected over last 3 months. Based on trade collected over last 12 months.

When dollar amounts are not considered, then

appraximately B3% of the company's payments arg
! within terms.

PAYMENT SUMMARY

The Payment Summary section reflects p&yment Information In D&B's file as of the date of this report.

Below s an overview of the company’s dollar-weighted payments, segmented by its suppliers' primary industries:

“Jotal Total Dollar Largest High Within  Days Slow
Rev'd Amts Credit Terms <31 31-60 61-90 90>
e S C..7 TR ¢ 3 NSRRI . .) NSRRI &...) N
Top industries:
Natural gas distrib 5 1,165,300 1,000,000 96 2 2 - -
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Dé&B Business Information Report: VOLUNTEER ENERGY SERVICES INC.

Nonclassified

Short-trm busa credit
Tetephene communictns
Whol office supplies

Misc equipment rental
Misc husiness service
Ret-direct seliing
Personal credit
Accounting services
OTHER INDUSTRIES
Other payment categories;
Cash experiences
Payment recard unknown
Unfavorable comments
Placed for collections:
with DEEB

Other

Total in D&B's fle

N I  adl i o DR YRR ¥, ]

L= —

a
o
29

3,400
106,000
1,350
1,750
10,000
5,000
1,000
1,000
500
1,250

(=]

0
N/A
1,296,750

the highest Now Gwes on file is $35,000

The highest Past Due on file Is $250

The aggregate doflar amount of the 29 payment experiances in D&B's file equals 21.9% of this company's average
monthly sales. In Dun & Bradstreet's opinion, payment experiences exceeding 10% of 3 company's average manthly

2,500 .
40,000 .
1,000

750

10,000 -
5,000 .
1,000

1,000
00
500

[}

1,000,000

sales can be considered representative of payment performance.

PAYMENT DETAILS

Detalled Payment History

26
83
100
5
100
a0

160
100
100

fmm/yy)

, m'dff‘fdém ““:Pﬁtw

Ppt

Ppt

Fpt

06/08 Ppt
Ppt

Ppt

Ppt

. Ppt

Ppt

Ppt

_Ppt

Ppt

Ppt

rpt

Ppt-Slow 60
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250
100

50 .
1,000,000

100,000
40,000

30,000
25,600 |
1,000

500

500
500 .

250
100

1,000

(%)

250
o
0
D
35,000
7,500
15,000
5,000
15,000
750
o
50
50
50
0
250

($)

250

COCVUDOLOoOGCOODaOOo D,

N30
N30

N30

N30

N30

Within

. (months) ;

1mo

4-5 mos
B-12 mos
1 mo
1 mo
1 mo
1 mo
1mo
1mo
6-12 mos
1 mo
1mo
1 mo
4-5 mos
2-3 mas
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Dé&B Business Information Report: VOLUNTEER ENERGY SERVICES INC.

Stow 30-60 40,000 50 0 N30 1 mo
05/08 Ppt 1,000 - 1,000 a 1 mo
Ppt-Slow 30 5,000 1,000 a 1mo
04408 Ppt 1,000 500 o 1 mo
Slow 30 2,500 ] o 2-3 mos
a3/08 Ppt G- 0 1 mo
Ppt-Slow 30 750 750 250 1 mo
01/08 Ppt 500 - 500 0 1 mo
11/07 Ppt 500 | o 0 6-12 mos
04767 Ppt-Slow 30 35,000 15,000 1 mo
03/07 Ppt 10,000 _ 1,000 Lease Agreamnt
08/0% Ppt 500 : 500 0 1 mo
07/06  Slow 50-150 500 : 250 250 N30 6-12 mos

Payments Detafl Key: red = 30 or more days beyond terms

Payment experiences reflect how bills are met in relation to the terms granted. In some Instances payment beyond
tarms can be the resuit of disputes over merchandise, skipped inveices atc.

Each experience shown is from b separate supplier. Updated trade experiences repiace those praviously reported.

STATEMENT UPDATE

11/20/2007

Fiscal statement dated DEC 31 2006:

Assets Liabllities
cash 158,117 Accts Pay 10,666,192
Accts Rec 20,448,685 Line Of Credit 8,718,402
Inventory 3,724,659 Accruals 841,260
Prepaid 36,985 Taxes 112,382
Curr Assets $24,368,456 Curr Liabs $20,338,236
Fixt & Equip 48,375 COMMON STOCK 500
nNote Receivable-Officers 497,000 TREASURY STOCK {800,000}
Deposits 109,882  RETAINED EARNINGS - 5,084,281
Tokal Assets $24,623,717 Total $24,623,717

From JAN 01 2006 to DEC 31 2006 annual sales $71,020,594; cost of goods sold $65,869,180. Gross profit
$5,151,814; operating expenses $3,592,070. Operating income $1,559,744; other Income $324,287; other expenses
$666,277; net Income before taxes $1,217,754; net income $1,217,754.

Prepared from statement(s) by Accountant; Schnelder Downs & Co., Inc., Columbus, Ohio.
ACCOUNTANT'S OPINION

"a reviaw of the accountant’s opinion indicated that the financial statement meets generally accepted accounting
priniciples ahd the sudit containg no qualifications.”.

FIMANCE

88/08/2007

Two-year statement comparative:

Fiscal

Fiscal
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D&PR Business Information Report: VOLUNTEER ENERGY SERVICES INC.

Dec 31 2004 Pec 31 2005
Current Assets 16,599,415 33,340,295
[Current Liabs 9,840,669 30,366,892 ;
|Current Ratio 1.69 1.1
éWurking Capltal - 6,758,746 2,973,403,
{Other Assets 63,137 140,324
iNet Worth 1,646,111 3,113,727
‘Seles 41,248,186 72,332,869
.Long Term Liab 5,175,772 o}
‘Net Profit (Loss) - 760,897 2,267,616
Fiscal statemeant dated DEC 31 2005;
Asseils _ Liakilities
Cash 653.542 Accls Pay 15,497,997
Actts Rec 27,489,254 Une Of Credit 12,597,132
Inventory 5,114,819 Accruals 1,009,527
beeounts Receivable-Other 11,500 Taxes 1,252,236
Prepatd 71,180
: Cuyr Assets $33,240,295 Curr Liabs $30,366,892
Fixt 8 Equip 33,990 COMMON STDCK 500
Note Receivable-Officers 72,758 TREASURY STOTK {800,000
Deposits 33,504 RETAINED EARNINGS 3,913,227
Total Assets $33,480,619 Total $33,480,619

From JAN 01 2005 to BEC 31 2005 annual sales $72,332,869; cost of goods sold $65,473,306. Gross profit
%6,859,563; operating expensas $3,947,620. Operating income $2,911,743; other income $211,129; other expenses
%396,539; net income before taxes $2,726,333; Federal income kax $1,494,794, Net income $1,231,539.

Prepared from statement{s) by Accountant: Schnelder Downs & Co., Inc., Columbus, Chio.

ACCOUNTANT'S OPINION

A review of the accountant's opinien indlcated that the financial statement meats generally accepted accounting
principles and the audit contains no qualifications.

On August 7, 2007, Chris Munn, Mgr, confirmed company name, address, principals, annual sales and operational
information using Dun & Bradstreet's Internet-based update method (eUpdate) at www.dnb.com.

KEY BUSINESS RATIOS

Statement date: PEC 31 2006
Based on this number of establishments: &4

Firm Industry Median

Raturn of Sales: 1.7 Return of Sales: 2.7
Current Ratio; 1.2 ' Current Ratio: 1.1
Assels / Sales: 34.7 Assets / Sales: : 125.8
Tota! Liability / Net Worth: 474.6 Total Liability / Net Worth: 197.4

PUBLIC FILINGS

The Following Public Fliing data is for information purposes enly and is not the officlal record. Certified copies can only
be obteined fram the official source.
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D&B Business Information Report: VOLUNTEER ENERGY SERVICES INC.

LIENS

A llenholder can file the same ler in more than one filing iocation. The appearance of multiple liens filed by the same

lienholder agalnst @ debtor may be indicative of such an eccurrgnce.

Amount: $1,205
Status: Open
DOCKET NO.: 20051G018437
Type: State Tax
Filed by: STATE OF OHIOQ
Against: VOLUNTEER ERERGY SVC INC
Whete filed: FRANKLIN COUNTY COMMONMN PLEAS COURT, COLUMBUS, OH
Date status attained: 05/31/2006
Date filed: 05/31/2006
Latest Info Received: 03/08/2007
UCC FILINGS
Collateral: All Assets
Type: arigingt
Sec. party: NATIONAL CITY BUSINESS CREDIT, INC., AS AGENT, CLEVELAND, OH
Debtor: VOLUNTEER ENERGY SERVICES, INC.
Filing numbar: QHODOBENS57850
Filed with: SECRETARY OF STATEAUCC DHVISION, COLUMBUS, OH
Date filed: 02/01/2005
Latest Infa Received: 0271472005
Type: Amendment
Sec. party: NATIONAL CITY BUSINESS CREDIT, INC., AS AGENT, CLEVELAND, OH
Bebtor: VOLUNTEER ENERGY SERVICES, INC and OTHERS
Fifing number: 20080460116
Filed with: SECRETARY OF STATE/UCC DIVISION, COLUMBLUS, OH
bate filed: 02/14/2008
Latest Info Raceived: G3/04/20608
Original UCC filed date: 02/01/2005
Original filing no.: OHOODB605795D

Collateral:

Type:

Sec. parky:
Debtor:
Filing number:
Fliled with:

Date filfed;
Latest Info Received:

Negotiable instruments including procerds and products - Inventory including
proteeds and preducts - Assets including proceeds and praducts - Account(s)
Including proceeds and products - and OTHERS

Driginal

LASALLE BANK NATIONAL ASSOCIATION, CHICAGO, IL

VOLUNTEER ENERGY SERVICES, INC.

DHOG1 190825903

SECRETARY OF STATEAUCC DIVISION, COLUMBUS, OH

09/13/2007
09/25/2007

The public record items contalned in this report may have been paid, terminated, vacated or released prior to the
date this report was printed.

GOVERNMENT ACTIVITY

Activity summary
Borrewer {DIr/Gusr); NO
Administrative debt: NO
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D&B Business Information Report: VOLUNTEER ENERGY SERVICES INC.

Contractor: NO
Grantee: NO
Party excluded from federal progran¥s): NO

Possible candidate for socie-economlic program consideration

Labor surplus area: N/A
Small Business: YES (2008)
8(A) firm: N/A

The detzils provided {n the Government Activity section are as reported to Dun B Bradstrest by the federal

gavernment and other sources.

Copyright 2008 Dun & Bradstreet - Provided under contract for the exclusive use of subscriber 2637374501
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VOLUNTEER ENERGY SERVICES, INC.
EXHIBIT C-7

Credit Report
See attached credit repoxt from Duu & Bradstreet filed with C-6.
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Not applicable. None.

VOLUNTEER ENERGY SERVICES, INC.

EXHIBIT C-8
Baskrupicy Information
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Not applicable. None,

JLE/ILE/713783.1
201802.801

VOLUNTEFER ENERGY SERVICES, INC.
EXHIBIT C-9

er atio
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EXBIBIT D-1 “Operations”
VOLUNTEER ENERGY SERVICES, INC.

A. General Reguirements

Voluniser Brergy Servicas, Inc. (VEST) will purchase natural gas and will sepply
and deliver natural gas to customers fhat sign & natural gas sales agreement with
VESE VESIwill purchase and sell natural gas to customers under the existing
rules and tariff requirements of Columbia Gas 6f Ohio (“COH"), Dominjon East
Ohio Gas (DEO), and in the near fistirs VECTREN and CINERGY and accurding
to the rules sud reguiations of the Peblic Utilities Commission of Ohio

(BUCO").

Volunteer Energy Services, Inc, currently delivers wholesale suppliss of natural
g5 to cugtomers behind the pas companies, Colurabiz Gag of Ohio (CON) and
Dominion Bast Ohic Gas (“DEO™). )

B. Point of Delivery

The Poiat of Delivery for natural gas for purposes of passing title and detenmining
a Propogal price shall be the inlet side of the city gate meter for the varicus gas
companies. VEST shall have full responsibility for arranging transportation to the
city gabe on a daily besis within the balancing and banking telerances petritted
by each gas coropany, All expenses, faes, fines or costs associated with
imbalanges an both the tranmmission system and the local gas company shall bs
paid by VESL

C. Natura Goe Quality Specifications

Matnral gas tendered to the verious ges companies city gate shall meet the
pipeline qnality standards established by each interstate transmission ¢compamy
and each Jocsl gas company. VESI shall iuke foll responsibility for meeting the
quality standards for both the intetstate pipeline(s) and the local gas companies.
To the depree that amy gas tendered by VESI fails to mest thenmal valucs, ax falls
below the esteblished qualily stendards for moisture, sulfir or confaminants, the
full cost for such failure to comply with pipeline/distribution qualify standerds
shafl be paid by VESL

D. Snpply apd Distribution Flan

Volunteer Bnergy Services, Inc. currently delivers to its COH and DEO markets
using various supply sources. This includes Gulf Coast supply delivered into
Columbia Gulf Travsmission and Dominion Transmission, Appalachian
Production and Snpply Pool volemes, VEST also uses supply originations from
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ANR Pipeline, Texas Gas Transmission, Tennesses Gag Pipeline sud Texag
Eastern Transmission for market arcas on COH's system, which may be better
seyved throngh these inferstaie pipelmes.

VESI currently owns Firme Transportation capacity and transports on Columbia
Gas Trmamigsion {TCO) using Finm Transportation Service (FTS) agreetnents
and Storage Service Transportation (S8T) sgreements, Volunteer Energy
Services, Inc, also has conbracts s Finu Storage Service (F85) on TCO.
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EXHIBIT D-2 “Operations Expertise”
VOLUNTEER ENERGY SERVICES, INC.

Since it has been in boginess, VEST has been engaged in afl ths activities described below. These
activities shall continue in the fisture a5 VEST offer refail natural gas seyvice.

Gag Supply Mapasement Program

VESI's (Gas Supply Management Program is cugtom isilored to the end-asers needs, with service
levels, pricing, and fee strooture negotiated to meef each customer’s specific requirements. In
order to meet the goal and objectives as stated, VEST recomrmends establishing the natnral pas
encrgy managernent services for our customers as oulfined below:

Gas Su nd St &

VESI will evainate interruptible, firn trensporiation options and storage amangements on the
1.DC and upstroam pipelines for each customer facility recedving gas supply from VESL

VEBSI's natural gas supply strategy is focused on purchases of firm supplies wnder spot and long
term amangements directly fom Ohic produetion areas, producers, supplementsd with
ecanorical Gulf Coast production from various prodnction arses and intemstate pipelines. VBESI
currently owns and transports on Dontinlon Tramsmission and Columhbis (as [ransmission
(TCO) using Firm Transportetion Service (FTS) agreements and Storage Service Transportation
(S8T) agreements. VESIalso bas coniracts for Firm Storage Service (FSS) on TCO.

Firm Transportation/Capacity Releage

VESI will confinue to assess the availabifity of short tenn end Jung-term release of finn capacity
rights on the interstate pipelines upstream of customer’s facilities for our customners, In addition
to moniloring of all relevant EBB’s, VESI has established trading relationships with other
marketers, LDC's and pipelines which have yielded discounted firm transportation via capacity
relesse programs,

Reguirement Estimates

VESI will prepare ges requirement forecasts snd submit all necessry LDDC apd pipeline
nominations, VESI will develap forecasting procedwes that will provide adecuais usage
cstimates apd updates necessary {0 meet actual demend for VESI customers and to comply with
pipeiine and LD balancing requirements as required.
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Beheduling

VESI will do all necessary pipeline and LDC scheduling, dispatching and nomivatiog requived to

deliver natural gas and to ensure that VESI customers have full advantage of sny upstream
pipeline discounts, VEST will schedule and monitor daily, all flowiog ges on upstrean pipelines.
YEST shell have foll responsibility for arranging transportation-to the ity gate o2 a dmly basis
within the balancing and berking tolerances permitted by the varions gas companies. All
expenses, fees, fines, or costs useociated with fmbalances on both the inierstate transmission
system and the local gas companies shall be paid by VESL

Customized Cusiomer Reports

In conjuuction with the performsnce review meetings with customers, various mpo:ts will he -

prepared for custorners use. These reports can include: cost savings as compared to pablished
Index and/or LDC's xates, consumption. bistory, price projections for budgeting, cte.

Inypicing

VESI will provide & monfhly invoice to each costomer in a timely fashion, with a usage
breskdown by account, Detailed infoomation will be supplied regarding natnral gas supplied aad
the: appropriate cost of those supplies as per the natural gas sales agreement with each customer,
VESI will reconcile vohunetiic consumption mnd trapsportation charges with the applicsble
otility defivery statements. VEST will provide savings analysis on & monthly basis to each GTS
CUStomer.

Customer Complaints

VESIprov:des a toll free tumber for customers inguiriet. "VESI will respond o customer
inquiries and complaint in accardapce with Commission rules adopted pursuant ¢o Secticn
492022 of the Revised Code and econtained in Chapter 4901:1-29 of the Ohio Administrative
Code

Pricing

VESI wil) present various pricing options for potential VESI customers. Practical consideration
(such ag hase Jond expectations, peak day usnpe, availability of spot gas, snd tranpsportation
altarnatives) and commescisl factors (altszpative fuels, winter price spikes, tariff costs, long temn
gas markef trends, ete.} will impact the pricing selection.
Price options VESI can provide now or in the fignte for customers are:

1) Fixed price for an established term

2} Bixed price with periodic adjustments tied to market tracking mechanism
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3) “Cost Png™ methodology
4) NYMEX related pncmg
5) Indexed pricing

6) Combinations of the above

The primary objectives of the VESI is to provide relinble, cost effective natural gas supplies and
services, to insure that customers receive direct benefits from 2l tremsport discounts including

 capuolty release utilization. VESI to become a sepply partner and to work with customes to

achieve savings, supply securlty, and competitive portfclio pricing that meets the cusiomer’s
needs and cxpectations. VESI desires to be Jonp-term enexrgy partmer with each and every
cugiomer,
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EXHIBIT D-3 “Key Technical Personnel”
Volunieer Energy Serviees, Inc.

-

Richard A. Cruwnuite Sy, —Rick is President of Volurtesr Hnergy Services, Ine, Rick
participated in the re-formation of Volunieer Bnergy Services, Inc. in March of 2001.
Rick was nemed President of the new company and began serving oustomers in May of
2001. Volunteer Energy Services, Inc.'s main focus is arrenging for natural gas supplies
and working with Enesgy Cooperstives and non-profit Boyers Graups.

Rick joined Yohmizer Energy Corpomiion as Vice President, Sales/Marketing in 1995,
Rick participated in the formation of Volnnteer Enerpy Services, Inc. with the Williams
Comparsies end was named President in 1996, Volunteer Energy Clorporation and
Volontesr Bnergy Services, Ine, was sold to First Energy Solutions in November of 1998.

- Before joining Volunteer Energy Services, Ine, Rick was Principal / Vice President,
Sales/Marketing for Broad Street Oil & Gas (BSO&3). BSG&(G was later sold to
Utilicorp/Aquilla Energy. He hag also held management positions with Unicorp Energy
and Vankee Gas Resources/Access Energy/Envon Encrgy Scrvices, ,

Priet to entering the natural gas business he was Director of Energy Menagement for
Wendy's Intexaational, As Corporats Energy Maneger for Wensly's, He was responsible
for energy management for 1200 corporate pwoed Wendy's restaurants fhronghout the
United States. While at Wendy's, Rick trangacted the nations first commpecial third party
natural gas purchese by buying nawral gas for 66 Wendy's and Sister’s Chicken &
Riscuity restevrants on the Colmbia Gas of Ohio system.

Before Wendy's, Rick wag Energy Coordinator for Mid-Ohin Regional Planning .
Commission (MORPC) of Columbus, Ohio, Rick was respongible for administration of
the Department of Energy” 8/Ohio Department of Development weatherization programs
for MORPC/Franklin Cotmty Commissioners,

Rick hag aver 18 years exparience in the natiral gas industry dealing with the apgregation
of residential /commercial and Industriel nccounts throughout the Uniled States,

Rick attended Travecca Nazarene University in Nashville, Tennessee where he enrned a
B.A. degree in Socie! Sciences with a minor i economics.

Phope: 614-856-3128 Bxt 224
Fax, 614-856-3301
B-mail; renrimite @ veenergy.com
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Jeffrey M, Horsley — Mr. Horsley is General Manager, and manages Volunteer Energy
Services, Ine.'s supply portfolio. Fis current responsibilifies include assisting markets
with proturement of natural gas supplies, interstate transportation agreements and
management of the Gas Opsrations activities. Mr. Horsley was the Director of Energy
Supply and Operations for The Ensrgry Cooperative (TEC). M. Horsley also served as
Director of Gas Opemtions for Vohmteer Energy Corporation (VEC). During his temue
at TRC and VEC, M. Horsley was responsible for the administrative seiup of the Ohio
Schools Couneil natural gas management service program, Which inclnded the trackimy of
volurnes, savings reports, aggregated billing and utility invoice auditing, Mr. Horsley has
also held operational management positions with Broad Street Oil and Gas and Bnron
{Access Bnergy). .

Phone: 614-856-3224 Bxt. 225
Fax: 614- 856-3548
Frmail: jhorsley @lepeorpohio.com

Tin M. Perkins — Mrs, Perking is an Operations Analyst, whose cimrent focus is on the
accoust management and nomination needs of the Colmmbia Ges Distribution
Companies, inclading COH, as well 88 the Columbia Gas Transmission and Cohimbiy
Guilf Transmission interstate mavkets. Mrs. Perkins had held operational positions with
The Baergy Coopesative (TEC), Volunteer Epergy Corporation (VEC?) apd Broad Steet
Ol and Gas (Utilicorp/Energy One). Duxing her texwre at TEC and VEC, Mus. Pexkine
was responsible for the account management, nominations snd billing for the Obio
School Council natura} gas menagement service program.

Phone: 614-856-3224 Ext. 2530
Bax: 614-855-354R

B-mail; {perkins@Ieponrpobio.com

Brenda G, Esmmong — Mrs. Bammons is sn Operations Analyst. Her current focus is
on. the accownt management and nomination needs of the Domauion Distribution
Corpanies, including the Dorminion Bast Ohio and Dominion West Ohio gas companies,
a8 well n3 the Dominion interstate pipeline market aress, Mrs. Hammons bas held
operatiomel positions with The Energy Cooperative (TEC), Volunteey Brergy Corporation
(VEC) and NGO Development. During her tesure at TEC and 'VEC, M. Hammons was
involved in the management of over 70 school districts for the Ohio School Conneil

natural gas management service program,

Photie: 614-856-3224 Ext. 229
Fax: 614-856-3548
B-mail; bhammons @lepcorpobio.com



mailto:bhammons@lepcoipbhio.coin

