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AT&T OHIO'S MEMORANDUM CONTRA 
OCC'S MARCH 13, 2008 MOTION 

______________________________________________________________________________ 

Introduction 
 
  AT&T Ohio1, by its attorneys and pursuant to Ohio Admin. Code § 4901-1-

12(B)(1), opposes the motion filed on June 13, 2008 by the Ohio Consumers' Counsel ("OCC") 

seeking a "show cause" order related to the alternative regulation of the Company's basic local 

exchange service ("BLES") in eight exchanges that was granted in the captioned cases.  OCC 

claims that the Commission should require the Company to show cause why its BLES alternative 

regulation should not be revoked.  OCC Motion, p. 1.2  It argues that AT&T Ohio no longer 

meets the 15% line loss criterion of the Commission's competitive market test 4, set forth in Ohio 

Admin. Code § 4901:1-4-10(C)(4).  OCC, p. 2.  OCC argues that the findings supporting the 

Commission's orders as to the eight exchanges "are no long valid."  OCC, p. 10.  It asks the 

Commission " . . . to abrogate or modify the 06-1013 Order and the 07-259 Order by beginning 

the process for revoking AT&T Ohio's basic service alt. reg. in the eight exchanges."  OCC, p. 

10.  OCC argues that this process " . . . should  be conducted no less expeditiously than the 

expedited time line for granting [alternative regulation] in the first place."  OCC, p. 10.  Based on 

this scant showing, the Commission should not proceed further and should deny OCC's motion. 

 

  OCC's claims are without merit and do not support turning back the clock on the 

progressive steps in regulatory reform that the Commission has taken.  As it did in its first such 

motion, filed on March 13, 2008 OCC ignores all of the marketplace realities in the eight 
                                                 
1 The Ohio Bell Telephone Company uses the name AT&T Ohio. 
2 In this pleading, citations to OCC's motion are shown as "OCC Motion, p. x" while citations to its memorandum in 
support are shown as "OCC, p. x." 
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exchanges in question.  As shown here, competition is alive and well in those exchanges, as it is 

elsewhere in AT&T Ohio's territory.  Intermodal competition has exploded.  To use the terms 

used by OCC in connection with its first such motion, competition has not "eroded" and 

consumer choice has not "deteriorated" in those exchanges or anywhere in AT&T Ohio's 

territory.  OCC Reply, April 10, 2008, p. 8.  OCC's claims are contradicted by marketplace 

conditions and by the fact that AT&T Ohio's exchanges have been irreversibly opened to 

competition pursuant to the Telecommunications Act of 1996.  AT&T Ohio's state- and 

federally-sanctioned entry into the interLATA long distance market is positive proof of 

competition in all of AT&T Ohio's exchanges, OCC's hollow protestations notwithstanding. 

 

  The competitive telecommunications marketplace changes daily.  A BLES 

alternative regulation revocation proceeding should not be initiated by the Commission without a 

clear showing by the moving party of a substantial marketplace failure that would render such 

alternative regulation contrary to the public interest.  Behind all of OCC's rhetoric lies a very thin 

reed - - the temporary increase in ILEC line counts in eight exchanges.  This is no more 

substantial a showing than that in OCC's previous motion, where it was alleged that only one of 

the alternative providers relied upon by AT&T Ohio had ceased doing business as a separate 

entity and had transferred its remaining customer base to another of the alternative providers.  

AT&T Ohio's Memorandum Contra, March 31, 2008, p. 3.  A temporary increase in the 

Company's line counts in eight exchanges is an insignificant fact that cannot reasonably form the 

basis for the Commission to even initiate a revocation proceeding, much less the ultimate 

revocation of BLES alternative regulation authority that OCC seeks.  The statute and the rule 

must require more than this thin reed before such a revocation would even be considered by the 
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Commission.  OCC has not made a clear showing of a substantial marketplace failure that might 

justify reexamining the Company's eligibility for BLES alternative regulation in the eight 

exchanges in question.  Again, to use OCC's own terms, OCC has not shown how consumer 

choice has deteriorated or how the competitive marketplace has eroded.  OCC Reply, April 10, 

2008, p. 8. 

 

  OCC ignores the threshold nature of the competitive tests.  They were intended to 

- - and do - - provide a means of meeting the statutory requirements that there is ample 

competition, no barriers to entry, and that BLES alternative regulation is in the public interest.  

The FCC has adopted threshold tests in several instances and its rules do not require any further 

showings once those tests are met.3  And, just as it rejected the notion of "periodic reviews" of 

BLES alternative regulation, once granted, in the 05-1305 rules proceeding, this Commission 

should reject OCC's suggestion that the competitive tests need to be met on an on-going basis 

without regard to other marketplace conditions or other relevant factors.  In rejecting the 

Consumer Groups' proposal for a review of an ILEC's BLES alternative regulation plan on the 

fourth anniversary of the plan, the Commission said it saw "little to be gained" by that proposal.  

Case No. 05-1305-TP-ORD, Opinion and Order, March 7, 2006, p. 51.  Similarly, there is little 

to be gained - - and much to be lost - - if the Commission were to initiate a revocation 

proceeding based on the thin reed offered by OCC here. 

 

                                                 
3 See, 47 C.F.R. § 51.319(a)(4) and (5) (providing that once a wire center exceeds the stated competitive thresholds, 
no future loop unbundling will be required in that wire center). 
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  Lastly, OCC also ignores the fact that any revocation action taken by the 

Commission implicates AT&T Ohio's due process rights under both the United States and Ohio 

Constitutions and the Ohio Revised Code. 

 

Background 
 
  OCC's motion is the second of its kind filed under the BLES alternative regulation 

rules.  The Commission has not ruled on the first such motion, filed on March 13, 2008.  As it 

should with the first motion, the Commission should approach this motion with circumspection.  

It must be heedful of the circumstances and future consequences of any action it takes here.  

While OCC was quick to respond - - and has now fired two shots - - after its defeat in the Ohio 

Supreme Court4, the Commission should approach this matter carefully and deliberately. 

 

  The rule on which OCC relies requires that a stakeholder set forth "reasonable 

grounds" that the market has changed.  The rule also provides that, based on its review of a 

stakeholder's alleged reasonable grounds, the Commission may take whatever action it deems 

necessary, if any, including initiating an investigation or scheduling a hearing, to consider 

revocation of the alternative regulation for BLES and other tier one services in a telephone 

exchange area.  The rule also states that, pending any review of alternative regulation of BLES, 

the ILEC will maintain the pricing flexibility previously granted until or unless otherwise 

modified by the Commission.  Ohio Admin. Code § 4901:1-4-12(B).  OCC also cites the relevant 

portion of the enabling statute.  That provision, cited in the rule, reads as follows: 

The public utilities commission has jurisdiction over every telephone company providing 
a public telecommunications service that has received an exemption or for which 

                                                 
4 Ohio Consumers' Counsel v. Pub. Util. Comm., 117 Ohio St.3d 301, 2008-Ohio-861. 
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alternative regulatory requirements have been established pursuant to this section. As to 
any such company, the commission, after notice and hearing, may abrogate or modify any 
order so granting an exemption or establishing alternative requirements if it determines 
that the findings upon which the order was based are no longer valid and that the 
abrogation or modification is in the public interest. No such abrogation or modification 
shall be made more than five years after the date an order granting an exemption or 
establishing alternative requirements under this section was entered upon the 
commission's journal, unless the affected telephone company or companies consent. 
 

R. C. § 4927.03(C) (emphasis added).  These provisions permit, but do not require, the 

Commission to abrogate or modify its orders in certain circumstances, subject to the applicable 

restrictions.  If the Commission exercises its discretion to undertake a further review based on 

"reasonable grounds" set forth in a stakeholder's motion, it must then determine, after notice and 

hearing, that (1) the findings upon which the order was based are no longer valid; and (2) that the 

abrogation or modification is in the public interest.  It is important to note that, as a threshold 

matter, and in order to even begin this process, OCC must state "reasonable grounds," which it 

has not done here. 

 

OCC's Motion Is Not Ripe For Consideration 
 
  OCC concedes that AT&T Ohio has not increased any of its residential BLES 

rates under the authority it received in these two cases.  OCC, p. 9.  Yet, it seeks to "protect" the 

customers in the eight exchanges from "unlawful rate increases."  OCC, p. 2.  Under the rule 

quoted above, however, AT&T Ohio's BLES alternative regulation in the eight exchanges in 

question is valid "until or unless" it is modified by the Commission.  Ohio Admin. Code § 

4901:1-4-12(B).  The OCC continues to overlook the fact that the Ohio Supreme Court has 
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validated the rules and the order in the first AT&T Ohio case, and in a separate proceeding 

involving Cincinnati Bell, under which BLES alternative regulation was granted.5 

 

  It is also the case that the process requested by OCC is simply not necessary.  

AT&T Ohio has not exercised any of the BLES alternative regulation authority with respect to 

any customer in any of the eight exchanges.  OCC argues that even attaining pricing flexibility 

and the associated ability to raise rates should be enough for the Commission to begin a 

revocation proceeding.  OCC, p. 9.  The statute does not support OCC's interpretation.  As 

explained above, the statute allows (but does not require) the Commission to abrogate or modify 

any order granting an exemption or establishing alternative requirements if it determines that the 

findings upon which the order was based are no longer valid and that the abrogation or 

modification is in the public interest.  This is yet another reason why the OCC has failed to state 

reasonable grounds, as it is required to do under the applicable rule. 

 

OCC's Motion Lacks Merit 
 
  In addition to being untimely, OCC's motion lacks merit under any reasonable 

interpretation of the statute and the rule.  OCC continues to question "if there ever was a time . . 

." that the public interest was served by BLES alternative regulation, arguing that "that time has 

passed."  OCC, p. 9.  OCC further argues that "[t]he grant of basic service alt. reg. to AT&T 

Ohio in the eight exchanges is unlawful, and therefore not in the public interest."  OCC, p. 10 

                                                 
5 The decision in the appeal in the Cincinnati Bell case is reported as Ohio Consumers' Counsel v. Pub. Util. Comm., 
117 Ohio St.3d 289, 2008-Ohio-860.  OCC properly dismissed its appeal of the second AT&T Ohio BLES 
alternative regulation order in light of the Court's decisions. 
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(emphasis added).  OCC seems to suggest that any "change in the circumstances" warrants the 

commencement of a show cause proceeding.  OCC, p. 10. 

 

  OCC's arguments change with the wind.  In its previous motion, filed on March 

13, 2008, it stated it "does not concede that the 'competitive tests' substitute for the showing 

required by R. C. [§] 4927.03."  As AT&T Ohio pointed out, there is no need for a "concession" 

on this point; the Ohio Supreme Court unanimously disposed of that issue.  AT&T Ohio's 

Memorandum Contra, March 31, 2008, p. 7.  Now, OCC painfully admits that the Commission's 

rules "contain four 'competitive tests' that are meant to be a surrogate for the statutory criteria for 

determining whether to allow an ILEC to increase its rates charged to customers for basic 

service.  OCC, p. 5 (emphasis added).  As OCC knows, the Ohio Supreme Court was even more 

direct in connecting the rules to the statute: 

Ultimately, OCC is appealing the rules that the commission adopted to streamline its 
review for alternative treatment under the statute. The rules, as applied to the facts in this 
case, satisfy the statutory factors needed to award alternative treatment. The commission 
made appropriate factual determinations. OCC’s arguments to the contrary are rejected, 
and the commission’s order is affirmed. 
 

Ohio Consumers' Counsel v. Pub. Util. Comm., 117 Ohio St.3d 301, 2008-Ohio-861, ¶ 52 

(emphasis added).  While the competitive tests were "meant to be" - - and are - - a surrogate for 

the statutory criteria, they do not reflect the only permissible interpretation or application of the 

statutory criteria.  OCC would put the Company and the Commission in a regulatory straitjacket 

and require on-going adherence to the competitive tests regardless of other marketplace 

conditions.  The better course is for the Commission, if it so desires and only after the OCC sets 

forth reasonable grounds that there has been a substantial failure in the marketplace, to examine 
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current conditions in the marketplace in order to determine whether to initiate a revocation of 

BLES alternative regulation. 

 

  OCC notes that AT&T Ohio used Test 4 as the basis for each of the eight 

exchanges in question and that the Commission granted relief on that basis.  OCC, p. 5.  The 

Company's first application was compiled using June 30, 2006 data.  06-1013, Memorandum in 

Support of Application, August 11, 2006, p. 3.  Its second application was compiled using 

December 31, 2006 data.  07-259, Memorandum in Support of Application, March 9, 2007, p. 3.  

Now, using data gleaned from AT&T Ohio's 2007 annual report, OCC asserts that "the market in 

the eight exchanges has changed such that AT&T Ohio no longer meets Test 4 in those 

exchanges."  OCC, p. 6.6 

 

  OCC's motion presents the question of what steps, if any, the Commission should 

take if the test 4 line loss count temporarily drops below 15% in a given exchange.  OCC offers 

no proof that the circumstances presented are anything but temporary.  As it did when one carrier 

disbanded and its customers were transferred to another one in the context of its first motion, 

OCC continues its long battle against BLES alternative regulation in any form.  OCC appears to 

argue that any change in the marketplace justifies revisiting the granting of BLES alternative 

regulation.  This approach, however, would require a continuous updating of the data to account 

for the presence and absence of qualifying competitors and alternative providers, changes in the 

data underlying their qualifications, and changes in the ILEC line loss calculations.7  OCC would 

then also likely call for a continuing analysis of the "barriers to entry" and "public interest" tests 

                                                 
6 OCC displays this argument in the table on OCC, p. 7. 
7 It should be remembered that AT&T Ohio filed thousands of pages of data supporting its application in Case No. 
06-1013-TP-BLS. 

 9



as well, because this would suit OCC's agenda.  Besides being poor public policy, the statute and 

the rule do not call for such a process.  Such a process should not be triggered by a stakeholder's 

insubstantial and unreasonable claims. 

 

  The Commission has already recognized and dealt with the issue of changes in the 

marketplace.  In adopting the BLES alternative regulation rules, it stated: 

Nonfacilities-based alternative providers are entities that can be in the market today and 
gone tomorrow, with no investment in facilities to indicate the serious commitment to the 
provision of alternative services to BLES. 
 

Case No. 05-1305-TP-ORD, Entry on Rehearing, May 3, 2005, p. 15.  It went on to say: 

Inasmuch as the telecommunications market is continuously evolving, the Commission 
cannot pigeonhole a competitive market analysis via one specific test. 

 
Id., p. 18.  Test 4 requires an ILEC to show a 15% lines loss since 2002 (based on its annual 

report filed in 2003) as well as the presence of at least five unaffiliated facilities-based 

alternative providers serving the residential market.  Ohio Admin. Code § 4901:1-4-10(C)(4).  

Here, the Commission adopted a reasonable and practical approach to the application of the 

statutory criteria in the implementation of BLES alternative regulation.  OCC would upset all of 

this work with its hyper-technical reliance on a temporary line loss increase that may be due to 

circumstances that do not even bear on the marketplace conditions. 

 

  The tests the Commission developed to implement the statute call for a snapshot 

in time of competitive data and line loss counts that can be used to meet the tests.  The tests were 

designed as thresholds to assure the presence of ample competition that would support additional 

pricing flexibility for the ILECs.  AT&T Ohio's applications provided that appropriate snapshot 

in time for the eight exchanges and provided valid proof of the 15% line loss metric and the 
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existence of unaffiliated facilities-based alternative providers serving the residential market.  The 

competitive tests are threshold tests; they are not permanent benchmarks that are etched in stone 

that must be monitored and met every day.  As threshold tests, they are intended to provide a 

means of meeting the statutory requirements that there is ample competition, no barriers to entry, 

and that BLES alternative regulation is in the public interest.  On this point, the Supreme Court 

stated as follows: 

We find that the commission appropriately relied on the statutory amendments and 
created lawful and reasonable tests to effectuate those changes.  Likewise, we affirm the 
commission’s factual determinations in approving AT&T’s application. 
 

Ohio Consumers' Counsel v. Pub. Util. Comm., 117 Ohio St.3d 301, 2008-Ohio-861, ¶ 2 

(emphasis added). 

 

  The statute and the rule must be accorded a reasonable interpretation, contrary to 

OCC's claims.  OCC has asserted that, in order to retain alternative regulation authority, ILECs 

must meet the competitive criteria on an on-going basis.  OCC Reply, April 10, 2008, p. 5.  To 

this very point, OCC has provided no evidence of a reduction in competition in the eight 

exchanges.  The temporary increase in AT&T Ohio's line counts (and the corresponding 

reduction in its line loss percentage) could be the product of many factors, and might not even 

result from the reduction of any particular unaffiliated CLEC's line counts.  OCC thus fails to 

state reasonable grounds.  The Commission should only consider revocation of BLES alternative 

regulation in a given exchange if there has been a substantial failure of the marketplace.  The 

burden should be on the OCC to demonstrate that a substantial marketplace failure has occurred.  

OCC has not done this and cannot do this.  The temporary increase in an ILEC's line count can 

by no means be considered a substantial failure of the marketplace.  The competitive 
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marketplace is working.  This is demonstrated by the ease of competitive entry and exit.  The 

facts presented by OCC provide no basis for beginning the process to revoke AT&T Ohio's 

BLES alternative regulation authority that OCC seeks. 

 

The Relief Sought By OCC Would Not Serve The Public Interest 
 
  It should be clear by now that OCC does not like BLES alternative regulation in 

any form.  This is true even when it has been granted under Commission rules which have been 

validated by the Ohio Supreme Court.  On the public interest issue, the Court said the following: 

Moreover, the public-benefit finding is a factual determination made by the commission. 
Its finding that AT&T met the requirements for a showing of public interest will not be 
disturbed by this court absent a demonstration that it is clearly unsupported by the record. 
AT&T, 88 Ohio St.3d at 555, 728 N.E.2d 371. OCC has made no such showing. 
 

Ohio Consumers' Counsel v. Pub. Util. Comm., 117 Ohio St.3d 301, 2008-Ohio-861, ¶ 50. 

 

  Perhaps the best response to the OCC's argument in this regard is that AT&T 

Ohio's exchanges have been irreversibly opened to competition pursuant to the 

Telecommunications Act of 1996.  AT&T Ohio's state- and federally-sanctioned entry into the 

interLATA long distance market - - which occurred almost five years ago, on October 24, 2003 - 

- is proof of this.  That entry was achieved over four years ago precisely because of a finding 

made by this Commission and the FCC that there were no barriers to entry in AT&T Ohio local 

exchanges.  In adopting its recommendation to the FCC, this Commission observed that "local 

competition has continued to grow since the commencement of this proceeding."8  In his letter to 

the FCC accompanying the Commission's report, Chairman Schriber stated as follows: 

                                                 
8 In the Matter of the Investigation Into SBC Ohio's Entry Into In-Region InterLATA Service Under Section 271 of 
the Telecommunications Act of 1996, Case No. 00-942-TP-COI, Order, June 26, 2003, p. 6. 
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" . . . the Ohio commission Report and Evaluation demonstrates that SBC Ohio has 
opened its local market to competitive local exchange companies who wish to compete in 
Ohio.  SBC Ohio has done so by fully implementing the competitive checklist found in 
Sec. 271(c)(2)(B) with respect to its provision of access and interconnection pursuant to 
Sec. 271(c)(1)(A).  Therefore, it is our belief, based on the proceeding we conducted, that 
SBC Ohio's network for the purpose of satisfying the requirements of the 1996 Act, is 
open to competitors on a non-discriminatory basis.9 
 

In its report to the FCC, the Commission concluded as follows: 

The PUCO believes that the operations of these companies via UNE loops and UNE-P 
signify the offering of telephone exchange service either exclusively over their own 
telephone exchange service facilities or predominantly over their own telephone 
exchange service facilities in combination with the resale of the telecommunications 
service of another carrier.10 
 
*  * * 
 
Based on our review of the record in this proceeding, the PUCO believes that SBC Ohio 
satisfies the requirements of Section 271 of the 1996 Act and has, for the purposes of 
Section 271 relief, opened its local market to CLECs that wish to compete within its 
incumbent local service territory.11 
 

And in its order granting interLATA relief to AT&T Ohio, the FCC held as follows: 

We grant SBC's application in this Order based on our conclusion that SBC has taken the 
statutorily required steps to open its local exchange markets in these states to 
competition. (pp. 2-3) 
 
* * * 
 
On June 1, 2000, the Ohio Commission initiated a proceeding to review SBC's section 
271 application for Ohio.  The Ohio Commission held numerous and detailed 
collaborative workshops between SBC and the competitive LECs focused on OSS 
enhancements, development and supervision of OSS tests, performance measurements, 
and checklist items including UNE combinations.  On June 26, 2003, the Ohio 
Commission issued an order concluding that SBC has opened the local markets in Ohio 
to competition and has satisfied all the requirements for section 271 approval. (p. 5) 
 
* * * 
 
We conclude that approval of this application is consistent with the public interest.  After 
extensive review of the competitive checklist we find that barriers to competitive entry 

                                                 
9 Id., letter to FCC Commissioners from Chairman Alan R. Schriber, June 26, 2003. 
10 Id., Commission Report and Evaluation, June 26, 2003, p. 23. 
11 Id., p. 266. 
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into the local exchange markets of the four applicant states have been removed, and that 
these local exchange markets are open to competition.12 (p. 103) 
 

These findings conclusively establish that AT&T Ohio has removed barriers to entry in its local 

exchanges.  Nothing OCC says can bring them back. 

 

  In addition to addressing local exchange service competition in the long distance 

entry case, the FCC also addressed it in the Triennial Review proceeding.  It is instructive to 

review the findings related to competition (or, more precisely, the findings of the "lack of 

impairment") made by the FCC in that case.  In analyzing the competitiveness of mass market 

local circuit switching, the FCC found as follows: 

 C.  Mass Market Unbundling Analysis 
 
 Based on the evidence of deployment and use of circuit switches, packet switches, 
and softswitches, and changes in incumbent LEC hot cut processes, we determine not 
only that competitive LECs are not impaired in the deployment of switches, but that it is 
feasible for competitive LECs to use competitively deployed switches to serve mass 
market customers throughout the nation.  Further, regardless of any potential impairment 
that may still exist, we exercise our "at a minimum" authority and conclude that the 
disincentives to investment posed by the availability of unbundled switching, in 
combination with unbundled loops and shared transport, justify a nationwide bar on such 
unbundling.  Nor do we find that other factors, not relied upon in the Triennial Review 
Order impairment analysis, warrant unbundling of mass market local circuit switching.13 
 

The language here is important because it represents a declaration by the FCC that there are no 

barriers to entry for competitors.  The Commission cannot ignore these marketplace conditions. 

 

                                                 
12 In the Matter of Joint Application by SBC Communications Inc., Illinois Bell Telephone Company, Indiana Bell 
Telephone Company Incorporated, the Ohio Bell Telephone Company, Wisconsin Bell, Inc., and Southwestern Bell 
Communications Services, Inc. for Authorization To Provide In-Region, InterLATA Services in Illinois, Indiana, 
Ohio, and Wisconsin, WC Docket No. 03-167, Memorandum Opinion and Order, FCC 03-243, adopted October 14, 
2003, released October 15, 2003 (footnotes omitted).  This Commission's order was adopted on June 26, 2003 in 
Case No. 00-942-TP-COI. 
13 In the Matter of Unbundled Access to Network Elements, Order on Remand, FCC 04-290, Released February 4, 
2005, ¶ 204; See, http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-04-290A1.doc. 
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  There is no question that competition in AT&T Ohio's exchanges has continued to 

increase, and as stated many times before, is irreversible.  AT&T Ohio's retail access lines, both 

residential and business, have continued to decrease.  In fact, there were fewer residential access 

lines at the end of 2007 than there were in 1984.  Decades of stable and consistent access line 

growth have been erased in a relatively few years, as shown in the following chart: 

 
AT&T Ohio
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There are many studies that confirm that competition for access lines has significantly increased.  

For example, a recent report issued by the FCC's Wireline Competition Bureau (Wireline 

Report) shows that in Ohio for June 2007, CLECs have an 18% share of the end user lines served 

by LECs.  Local Telephone Competition: Status as of June 30, 2007, Industry Analysis and 

Technology Division, Wireline Competition Bureau, March 2008, Table 7.14 

 

                                                 
14 See, http://hraunfoss.fcc.gov/edocs_public/attachmatch/DOC-280943A1.doc.  It is worth noting that the 
Nationwide CLEC share is also 18%, the same as Ohio's.  Wireline Report, Table 7. 
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  While the 18% represents the CLECs' share of lines provided to residence and 

business lines, utilizing data from the Wireline Report's Tables 10, 11, and 12, one may 

determine that CLECs have a 16.6% share of residence lines: 

 
Total Total Pct of     
ILEC CLEC Lines  Pct 

End User End User Provided  Share of 
Lines Lines to Res Residence Residence 

Table 10 Table 11 Table 12 Lines Lines 
       
    
4,973,233   66%

    
3,282,334  83.4% 

  
    
1,068,758  61%

      
651,942  16.6% 

      
    
3,934,276    

 
While the percentage of lines that Ohio ILECs provide to residence customers (66%) is close to 

the ILEC nationwide average (64%), Ohio's CLECs provide a much greater share of their lines to 

residence customers (61%) compared to the CLECs' nationwide average (42%).  (Wireline 

Report, Table 12). 

 

  The Report also notes that 72% of Ohio’s zip codes have 4 or more CLECs; 33% 

of zip codes have an astonishing ten or more CLECs; and only 3% of zip codes do not have any 

CLECs.  (Wireline Report, Table 17).  CLEC competition is vibrant in Ohio, but that is only part 

of the story.  One must also examine competition from wireless and VoIP providers. 

 

  The FCC has also issued its most recent Annual Report and Analysis of 

Competitive Market Conditions With Respect to Commercial Mobile Services, Twelfth Report, 

WT Docket No. 07-71, Released February 2, 2008 (Wireless Report), which documents the 
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significant increase in wireless subscribership and competition.15  The Wireless Report shows 

that for June 2007, there were 8,722,523 mobile wireless telephone subscribers in Ohio.  

(Wireless Report, Table 14).  Perhaps most notably, the number of wireless subscribers exceeds 

the number of lines provided by LECs by 2.68 million.  And of the total of Ohio lines provided 

by LECs plus wireless subscribers, ILECs - - which once dominated the marketplace - - have 

slightly over one-third of the total.16  Or, said another way, the number of Ohio wireless 

subscribers plus the number of lines provided by CLECs is nearly twice the number of lines 

provided by ILECs: 

 
  Lines Percent  
  Subscribers Share  

Ohio ILEC Lines 
 

4,973,233 33.7% Table 10 

Ohio CLEC Lines 
 

1,068,758 7.2% Table 11 
Ohio Wireless 
Subscribers 

 
8,722,523 59.1% Table 14 

Ohio Total  
 

14,764,514  
 
The Wireless Report shows that: 

 
• More than 95% of the U.S. population lives in areas with at least three mobile telephone 

operators competing to offer service, and more than half of the population lives in areas 
with at least five competing operators.(Wireless Report, p. 5) 

• Concentration in the U.S. mobile telephone market, as measured by the Herfindahl-
Hirschman Index (“HHI”), declined from 2706 at the end of 2005 to 2674 at the end of 
2006.  No single competitor has a dominant share of the market. (Wireless Report, p. 6) 

• The nationwide mobile penetration rate at year end 2006 rose to approximately 80 
percent of approximately 300 million people in the United States. (Wireless Report, p. 6) 

• During the second half of 2006, 11.8 percent of U.S. adults lived in households with only 
wireless phones, up from 7.8% in the second half of 2005, and triple the percentage (3.5 
percent) in the second half of 2003.  (Wireless Report, p. 10) 

                                                 
15 See, http://hraunfoss.fcc.gov/edocs_public/attachmatch/FCC-08-28A1.pdf. 
16 Here again, the nationwide ratio for ILEC lines, CLEC lines, and wireless subscribers is nearly identical to Ohio's 
ratio.  Calculated from data in Wireline Report, Tables 10, 11, and 14. 
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• [During the second half of 2006], one in four adults aged 18 – 24 years lived in 
households with only wireless telephones, and nearly 30 percent of adults aged 25 – 29 
years lived in wireless-only households.  (Wireless Report, p. 10) 

 
All of this information demonstrates that competition is alive and well and that basic local 

exchange service alternative regulation is in the public interest. 

 

OCC's Approach Would Hamstring The Commission And The ILECs 
 
  Just as it did in opposing the applications in these cases, OCC invents new tests 

and processes that it believes now should apply in considering the revocation of BLES 

alternative regulation authority.  Its approach would unnecessarily and improperly bind both the 

Commission and the ILECs. 

 

  OCC asks the Commission to establish a procedural schedule for the revocation of 

the Company's BLES alternative regulation in the eight exchanges.  OCC, p. 11.  It invents its 

own rules in this regard.  OCC believes the Company must be "limited to an attempt to 

demonstrate (somehow) that AT&T Ohio still meets both criteria of Test 4 in the eight 

exchanges."  OCC, pp. 11-12.  Neither the statute nor the rule call for such a limitation, and it 

does not make sense in any event.  As the Commission is aware, the telecommunications 

marketplace is ever-changing and ever-evolving.  New technologies displace old ones.  New 

carriers and alternative providers arrive on the scene while others depart.  The use of wireless 

and VoIP services has exploded.17  Clearly, the telecommunications marketplace has 

significantly changed since the adoption of the Telecommunications Act of 1996, since the 

passage of Am. Sub. H. B. 218 in 2005, and since the Commission adopted its BLES alternative 
                                                 
17 The evolution of VoIP service itself shows that the Commission should update its rules to account for the 
significant impact this service has had in the marketplace.  Anyone with a broadband connection has access to a 
multitude of VoIP providers. 

 18



regulation rules in 2006.  It has also changed since the applications in these cases were ruled 

upon by the Commission.  The changes have increased competition and consumer choice, not 

reduced them, as OCC suggests.  In all of the exchanges in AT&T Ohio's territory, and the 

exchanges throughout Ohio as evidenced in the attached June 2008 report issued by the Ohio 

Telecom Association18, the local exchange telecommunications marketplace is irreversibly open 

to competition. 

 

  OCC also suggests that the Company should not be allowed to challenge the 

disqualification of any alternative provider (if that becomes an issue), because the Company did 

not seek rehearing of the orders in 06-1013 or 07-259.  OCC, p. 12, note 26.  Here, it invents 

another restriction in proposing that previously disqualified providers could not be included.  

OCC, p. 14, note 30.  OCC would also not allow the Company to show that it met a competitive 

test other than the one it chose in its application.  OCC, pp. 13-14.  To do so, according to OCC, 

the Company would have to "start over" with a new application for each affected exchange.  Id.  

These suggestions are nonsensical and they unreasonably put the entire burden on the Company 

and none on the OCC, the movant here. 

 

  OCC tripped on largely irrelevant facts in the Company's 2007 annual report and 

launched a new assault to complement its motion filed on March 13, 2008.  OCC appears to 

monitor the marketplace and make recommendations concerning CLEC, wireless, and VoIP 

alternatives on its website.  But it apparently feels it has no obligations here beyond launching 

such assaults in light of the Supreme Court's invitation to it that "OCC can notify the commission 

                                                 
18 Telecom Competition in Ohio, Biennial Report of the Ohio Telecom Association, June 2008, Ohio Telecom 
Association, http://www.ohiotelecom.com/pdfs/2008_Competition_Report.pdf. 
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if any conditions change."  OCC, p. 1, citing Ohio Consumers' Counsel v. Pub. Util. Comm., 117 

Ohio St.3d 301, 2008-Ohio-861, ¶ 37.  This invitation, of course, does not mean that any change 

in conditions requires the Commission to initiate a show cause proceeding.  The change relied on 

here by OCC cannot satisfy the rule's requirement that OCC state reasonable grounds in support 

of its motion. 

 

  As with the first such motion filed by OCC, the Commission needs to be very 

mindful of the slippery-slope onto which the OCC is asking it to step.  The type of constant 

monitoring that OCC recommends would mire both the Commission and the parties in a never-

ending and needless process.  As mentioned above, AT&T Ohio filed thousands of pages of data 

supporting its applications in 06-1013 and 07-259.  Constantly updating this data, as the OCC 

appears to urge, would be absurd.  It would be akin to constantly adjusting rates to account for 

changes in utility earnings for the traditional rate-of-return companies.  The Commission would 

not be equipped to perform that task, nor would the public interest support it.  Given the pace of 

change in the marketplace, the Commission must exercise caution in initiating the review 

requested by OCC or it could be faced with revisiting its BLES alternative regulation decisions, 

and potentially holding a formal hearing, each and every time there is a perceived change in the 

carrier mix or ILEC line count in a given exchange.  OCC's motion does not set forth reasonable 

grounds to even begin down that path. 

 

Any Revocation Action Implicates AT&T Ohio's Due Process Rights 

  OCC fails to recognize the important due process rights that are implicated by its 

request, but is clear that the due process rights guaranteed by the United States and Ohio 
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Constitutions apply in administrative proceedings.  Lonergan v. State Med. Bd. of Ohio, 2006-

Ohio-6790, at ¶ 9, citing Urban v. State Med. Bd. of Ohio, Franklin App. No. 03AP-426, 2004-

Ohio-104, at ¶ 25.  By granting AT&T Ohio BLES alternative regulation, the Commission has 

given the Company a significant property interest that is subject to due process protections.  

Furthermore, R. C. § 4927.03(C) gives the Commission the discretion to investigate previous 

grants of alternative regulation and to abrogate such grants only after notice and hearing.  

Clearly, OCC has not given the Commission just cause to even initiate such an investigation. 

 

Conclusion 
 
  For all of the foregoing reasons, OCC's motion should be denied. 

       Respectfully submitted, 

 
       AT&T Ohio 
 
 
 
      By: _______/s/ Jon F. Kelly_______________ 
       Jon F. Kelly (Counsel of Record) 
       Mary Ryan Fenlon 
       AT&T Services, Inc. 
       150 E. Gay St., Rm. 4-A 
       Columbus, Ohio 43215 
        
       (614) 223-7928 
 
       Its Attorneys 
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