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Memo 
To: Docketing Division 

PUCO 

Public Utilit ies 
Commission of Ohio 

From: George Martin, Grade Crossing Planner, Rail DivisiorW^ 

Re: PUCO Case No. 07-1028-RR-UNC Petition of CSX Transportation to close to vehicular traffic 
tlie Lightner Street grade crossing, DOT# 228-813W, in the Village of Bradner, Wood County 

Date: May 22, 2008 

On December 1, 2006 and February 7, 2007 staff from the Commission, the Ohio Rail Development 
Commission (ORDC), CSX Transportation (CSX), the Federal Highway Administration (FHWA) and 
the Village of Bradner surveyed the above referenced crossing due to its hazand ranking. ORDC and 
CSX were in favor of closing the crossing to vehicular and pedestrian traffic in exchange for surfece 
and roadway improvements at the Crocker Street (DOT# 228-812P) and SR 281 (228-814D) 
crossings. The Village was opposed to this and wanted flashing lights and roadway gates installed at 
Lightner Street. 

On May 10, 2007 CSX retumed to staff an executed Letter Agreement for the lights and gates at 
Lightner Street. This was forwarded on to ORDC the same day. 

On September 18, 2007 CSX filed in this docket a petition to close the crossing to vehicular and 
pedestrian traffic. On October 9, 2007 staff docketed its Report of Investigation as required by Ohio 
Revised Code sections 4907.474 and 4907.475. By its Entry dated October 25, 2007 a public hearing 
was scheduled for December 5, 2007 in the Village. By its Entry dated November 27, 2007 the 
Commission granted the parties request to continue the hearing. 

Subsequent to the November 27,2007 the parties entered into negotiations that resulted in the parties 
executing a Subsidy Agreement on May 1, 2008. In the Agreement the crossing at Lightner Street will 
be permanently closed to vehicular and pedestrian traffic in exchange for surface and roadway 
improvements at the Crocker Street and SR 281 crossings. Incentive funds will also be paid to the 
Village. 

Staff requests an Entry instructing CSX to close the Lightner Street grade crossing to vehicular and 
pedestrian traffic. Base upon Section I of the Agreement the Village agrees to the closure, however, "it 
is agreed that said pennanent closure will not occur until after the work specified in Section II has been 
completed" (roadway and surface improvements). Staff would urge that this work be completed as 
soon as possible so that the closure may be completed within one year of the Commission's Entry. 
Upon notification of the closure by CSX staff will close this case of record. 

C: Legal Department 

Please serve the following parties of record 

This is to certify that the Images appearing are an 
^̂ 9®'' eccru.rcLte and complete reproduction of a case file 

docmaent delivered in the regular course of .business^ 
Technician - f t h Date ^roceaaed_Sl22j2ClGK, 



Ms Susan Kirkland 

Ohio Rail Development Commission 

50 W Broad St, 15"" Floor 

Columbus. Oh 43215 

Mr. Mel McNichols 

CSX Transportation 

500 Water St, J-301 

Jacksonville, Fl 32202 

Mayor, Village of Bradner 

130 N Main St 

PC Box 599 

Bradner. Oh 43406 
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OHIO RAIL DEVELOPMENT COMMISSION 
INTER-OFFICE COMMUNICATION 

TO: 

FROM: 

BY: 

SUBJECT: 

George Martin, Planner, Railroad Division, PUCO / j 

Susan Kirldand, Manager, Safety Section, ^ ^ ^ ^ / / ^ ^ / y ^ T ^ 

Tod Darfus, Project Manager, Safety Section, ORDC 

Grade Crossing Consolidation Project: 
Wood County, Village of Bradner / CSX Transportation 
PUCO Case No. 07-1028-RR-UNC 

DATE: May 6,2008 

The Ohio Rail Development Commission (ORDC) and CSX Transportation (CSX) have 
negotiated the closure of one (1) redundant grade crossing in the community of Bradner, Wood 
County, Ohio. The closure is outlined below: 

Lightner Street USDOT#228 813W 

This crossing has been targeted for closure and pursued by CSX and the ORDC for better than 
two (2) decades. The Lightner Street crossing ranked in die top 28 most hazardous crossings in 
the State. The ORDC was faced with either installing flashing lights and roadway gates at the 
location or successfully estabUshing the closure. In addition to these compelling reasons for 
closure, on September 17,2007, CSX petitioned the Public Utilities Commission (PUCO) for 
closure of the crossing. This began a legal process between the PUCO, CSX and the commimity. 

The terms of the closure are outlined in Agreement Number #15130, executed on May 1,2008, 
PUCO is party to the agreement and has been provided with an executed copy. In exchange for 
the closure of the crossmg, the ORDC and CSX will fund the following items: 

Highway ID 

Crocker Street 

7^ 
V u . 

AAR# Improvement 

228 812P Widening of crossing width to no greater t h ^ 60 
feet, relocation of warning device in the southeast 
quadrant and installation of concrete surface with 
asphalt approaches at vehicular and pedestrian 
crossing. ORDC will assist Village in coordinating 
utility relocation of Cynergy power poles. 
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SR 281-24.43 228 814D Creation of a new pedestrian crossing in southeast 
quadrant of crossing, installation of concrete 
siuface with asphalt approaches at vehicular and 
pedestrian crossing. 

In addition to the above: 

• CSX, at its sole expense, shall provide guardrail and new sidewalk from the 
closed crossing at Lightner Street to the raihoad right of way at the crossing on 
SR281. 

• The ORDC and CSX will establish a grant of $15,000 with one-half of the funds 
($7,500) coming from ORDC and the other half of the funds ($7,500) coming 
from CSX. A total of 100% of these funds must be used for highway 
improvement projects. 

• CSX will make an incentive payment to the Village in the amount of $10,000, 
which the Village can utilize for any purpose whatsoever. 

Please issue an Order for the improvements outlined above in exchange for the closure. 

This construction authorization is made with the stipulation and understanding that any field 
work needs prior approval before the work begins and that an approved estimate may contain 
entries for items or activities that may be cited and found to be ineligible for federal participation 
during the project audit. 

Thank you for your assistance with these matters. 

c: Mel McNichols, Principal Engineer - Crossing Improvements, CSX Transportation 
Terry Ludban, Regional Coordinator, Mid-Atlantic Public Affairs, CSX Transportation 
Chester H. Marcin, Esq., Marcin & Dunipace 
Leland Evans, Esq., Porter Wrigjit Morris & Arthur 
Tod Darfus (file) 
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IN THE MATTER OF A REQUEST FOR A 
CONSOLIDATION PROJECT ON THE CSX RAIL 
LINE THROUGH THE VILLAGE OF BRADNER CASE NO.07-1028-RR-UNC 
THAT INCLUDES ONE GRADE CROSSING 
CLOSURE AND THE IMPROVEMENT OF 
OTHER CSX CROSSINGS IN THE COMMUNITY 

SUBSIDY AGREEMENT 

THIS SUBSIDY AGREEMENT is entered into on this / ^ ^ day of M 4 Y , 
2008 by and among the, the Ohio Rail Development Commission ("ORDC"), Public Utilities 
Commission of Ohio ("PUCO")» Village of Bradner (Village), CSX Transportation. Inc. 
(Railroad). 

WITNESSETH: 

WHEREAS, Ohio Revised Code Section 4981.03 charges the ORDC witii the 
development, promotion, and support of safe, adequate, and efficient rail service throughout the 
State; and 

WHEREAS, Rule 4901-1-30 of the Ohio Administrative Code provides that any two or 
more parties to a proceeding may enter into a written or oral stipulation concerning the issues 
presented in such proceeding; and 

WHEREAS, PUCO has statutory authority to regulate and promote the welfare and safety 
of RAILROAD employees and the travehng public pursuant to Ohio Revised Code Section 
4905.04; and 

WHEREAS, PUCO has authority to order closure of public grade crossings to vehicular 
traffic within governmental limits pursuant to Ohio Revised Code Section 4907.474; and 

WHEREAS, the Federal Aid Highway Safety Act of 1973 and the Transportation Equity 
Act of the 21st Century (TEA 21) and the Safe, Accountable, Flexible, Efficient Tran^ortation 
Equity Act - A Legacy for Users (S AFETEA-LU) and subsequent amendments thereto provide 
funding for the cost of improving grade crossings to eliminate hazards at public grade crossings, 
which funding is administered by ORDC pursuant to a certain Memorandum of Understanding 
between ORDC and The Ohio Department of Transportation ("ODOT"), last dated June 23,1997, 
and by PUCO and ORDC pursuant to Ohio Revised Code Section 4907.476; and 

WHEREAS, the parties hereto propose to facilitate the improvements identified in this 
Subsidy Agreement in accordance with the Federal Aid Policy Guide ("FAPG") and applicable 
provisions of Title 23 of the United States Code pursuant to the terms hereof; and 



WHEREAS, the parties hereby declare it to be in the public interest that the consent of the 
Village be obtmned and such consent is hereby given to ORDC and PUCO to facilitate die 
construction of the roadway and closure of the crossing described in Section III of this Subsidy 
Agreement in accordance with plans, specifications and estimates to be approved by the Village 
and ORDC/PUCO; and 

WHEREAS, the parties, intending to be legally bound, further agree diat the public grade 
crossing identified in Section I of this Subsidy Agreement should be permanently closed to 
vehicular traffic as part of the consolidation safety PROJECT to be implemented by this Subsidy 
Agreement; and 

WHEREAS there are several public highway-Railroad grade crossings located within the 
limits of the Village; and 

WHEREAS the purpose of this Subsidy Agreement is to enhance the safety of the 
traveling public who need to regularly travel through the public grade crossings addressed herein; 
and 

NOW THEREFORE, for and in consideration of the mutual promises and covenants 
contained herein, the parties agree as follows: 

L CROSSING CLOSURE 

The Village agrees to permanently close, to all vehicular and pedestrian traffic of any 
kind, the Lightner Street grade crossing (AAR-DOT# 228 813W, Milepost CD-99.70), however, 
it is agreed that said permanent closure will not occur until after the work specified in Section II 
below has been completed. The Village further agrees that the Lightner Street grade crossing will 
be closed to all vehicular and pedestrian traffic within ten (10) days of completion of the work 
specified in Section II of this Agreement. 

The Village acknowledges that the closure of the grade crossing will further the public 
safety without unreasonable inconvenience to the public, and that vehicular traffic may be easily 
diverted to other nearby public grade crossings by improving the condition of adjacent crossings 
at Crocker Street and SR 281. Following receipt of public input on March 15,2007 and January 
24,2008, a joint settlement was reached between the Village, the ORDC and the Raifroad. 

On closing the Lightner Street grade crossing, the Raifroad agrees, at its sole expense, to 
remove and dispose of the Lightner Street roadway asphalt paving material located withm die 
Railroad's right-of-way at said grade crossing. Further, the Railroad agrees to seed the area 
cleared of asphalt paving materials with grass seed, excluding the area between the tracks and 
within the ballasted area under and to the east and west of the tracks. The removal of asphalt and 
the planting of seed shall be completed within a reasonable time after the grade crossing is closed, 
but in no event later then 4 months from the closing date. 



II. ROADWAY IMPROVEMENTS 

In consideration of the commitment by the Village to permanently close the grade 
crossing on Lightner Street to all vehicular and pedestrian traffic of any kind, the following 
improvements will be accomplished as follows (the "improvements"): 

Highway ID Milepost AAR# Improvement 

Crocker Street CD 99.56 228 812P Widening of crossing surface 
widtii to no greater than 60 feet, 
relocation of warning device in the 
northeast quadrant and 
installation of concrete surface, 
with asphalt approaches at 
vehicular and pedestrian crossing. 
ORDC will assist VUIage in 
coordinating utility relocation of 
Cinergy power poles. 

SR 281-24.43 CD 99.74 228 814D Creation of a new pedestrian 
crossing. Installation of concrete 
surface with asphalt approaches at 
vehicular and pedestrian crossing 

The Railroad, at its sole expense, shall pay the Village the amount required to fund 
the labor and materials necessary to install a guardrail and new sidewalk from the closed 
crossing at Lightner Street to the Railroad right of way at the pedestrian crossing on SR 
281. The Village agrees this guardrail and sidewalk will be located off of the RaUroad's 
right-of-way and will be installed in accordance with aU applicable Village requirements or 
specifications pertaining to the installation of such guardrail and/or sidewalks. 

In addition to the above, the ORDC and the Raihx)ad will estabHsh a grant of $15,000 
with one-half of the fimds ($7,500) coming from ORDC and the other half of the fimds ($7,500) 
coming from the Raikoad; a total of 100% of these funds must be used for highway 
improvement projects. These funds, as well as the $10,000 payment to be made by the Railroad 
referenced in the paragraph below will be paid as soon as practicable after the Lightner Street 
crossing has been permanently closed to all vehicular and pedestrian traffic. 

In addition to the above, the Raihxiad will: I) make an incentive payment to the Village 
in the amount of $10,000.00, which the Village can utilize for any purpose whatsoever. 



The Village shall furnish advance warning signs and pavement markings as specified in 
the Manual of Uniform Traffic Control Devices (MUTCD) and applicable federal regulations 
and shall assume all costs to maintain such signage and markings in the future. Existing signs 
and pavement markings shall be deemed acceptable so long as those items are in compliance 
with all local, state and federal standards including the MUTCD. 

Although the widening of the Crocker Street grade crossing surface and relocation of the 
warning devices prepares for the Crocker Street widening work to be performed by or on behalf 
of the Village (the "Crocker Street Improvements"), the parties understand and agree that this 
Subsidy Agreement does not cover the Crocker Street Improvements. Further, the parties 
acknowledge that a separate agreement relating to the Crocker Street Improvements and any 
related public utility construction work must be entered into with the Railroad before facilities 
within the Raikoad's right of way can be disturbed by the Village or its designated agents or 
contractors. 

III. COST ALLOCATION: BILLING OF THE IMPROVEMENTS 

The actual costs for the improvements outlined in Section II shall be divided as follows: 

• The ORDC and the Railroad shall fund the surface improvements at Crocker Street at 
a labor / material split, the Raikoad to provide die labor and ORDC the materials. The 
relocation of the warning device at Crocker Street shall be funded by the ORDC and 
the Raihx)ad with ORDC covering 80% of the costs and die Raifroad 20% of the costs. 

• The ORDC shall fund the surface improvements at SR 281 at 100%. The ORDC and 
the Railroad shall fund the warning device costs with ORDC covering 80% of flie 
costs and the Railroad 20% of the costs. 

• The Railroad will fund the guardrail and new sidewalk from the closed crossing at 
Lightner Street to the Railroad right-of-way at the pedestrian crossing on SR 281 as 
stated in Section 11 above. 

The ORDC apportionment shall be satisfied through the expenditure of federal fimds 
administered by ORDC and subject to ^proval by the Federal Hi^way Administration 
("FHWA"). In total the actual costs for the improvements borne by ORDC set forth in Section 
III of this Subsidy Agreement shall not be greater than $400,000.00. 

All plans, specifications, estimates of costs, acceptance of woik, and procedures in 
general, to facilitate the construction of the improvements described above, shall conform in all 
respects to federal laws, rules, regulations, orders, and approvals applicable to federal aid projects, 
ORDC shall reimburse the Raikoad in accordance witii 23 C.F.R. Part 140, Subchapter B. and 23 
C.F.R., Part 646, and any subsequent amendments thereto, in such amoxmts and form as are 
proper and eligible for payment from federal aid highway funds. The Raikoad shall render its 
billings to ORDC in accordance with said rules and regulations, and the Railroad shall also 
provide itemized records and substantiating data for such costs as required. 
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The Railroad may bill ORDC monthly or periodically for its costs when such costs exceed 
$1,000.00. The Raikoad shall submit six (6) copies of its bill and in accordance with said rules 
and regulations as they have been issued or as thereafter may be supplemented or revised. A final 
bill for actual costs shall be submitted to ORDC within ninety (90) days after completion of the 
improvements. ORDC shall pay all bills within sixty (60) days after receipt thereof, except that 
ORDC may hold a retainer on all bills which shall not exceed eight percent (8%) of the final 
payment. Final payment for all amounts due the Railroad shall be made by ORDC within sixty 
(60) days after a fmal audit has been performed and approved by ORDC. 

At any time during normal business hours upon three (3) days written notice and as often 
as ORDC may deem necessary, and in such a manner as not to interfere with the normal business 
operations, the Raikoad shall make available to ORDC, for examination, and to ^propriate state 
agencies or officials, all of its records with respect to matters covered by this Subsidy Agreement 
and shall permit ORDC or to audit, examine and make excerpts or transcripts from such records. 

In the event of a dispute as to the eligibility for reimbursement of any improvement costs 
set forth in Section I, Section n and Section III of this Subsidy Agreement, the decision of the 
ORDC regarding same shall be final. 

No work for which any party seeks reimbursement under this Subsidy Agreement shall be 
commenced by any of the parties until all of the following have occurred: (1) Execution of this 
Subsidy Agreement; (2) Appropriation of funds by the FHWA and encumbrance of fimds by 
ORDC; and (3) the written Notification to tiie Railroad by ORDC and PUCO to proceed with 
construction of the improvements. Work on the improvements shall commence within thirty (30) 
days of the occurrence of the aforesaid three events. Buying and assembling of materials shall be 
construed as compliance with the foregoing thirty (30) day provision. 

IV. NOTIFICATION 

All notices, consents, demands, requests and other communications which may or are 
required to be given herexmder shall be in writing and shall be deemed duly given if personally 
delivered or sent by facsimile and confirmed by telephone, or sent by Um'ted States mail, 
registered or certified, return receipt requested, postage prepaid, to the addresses, or telephone 
numbers, set forth hereunder or to such other addresses, or telephone numbers, as the other party 
hereto may designate in written notice transmitted in accordance with this provision. 

PUCO: Public Utilities Commission of Ohio 
Transportation Department 
180 East Broad Street 
Columbus, Ohio 43215 
(614)466-1150 
FAX (614)752-8349 



ORDC: OMoRailDevelopMehtCbnimission 
50 West Broad Street 
LeVeque Tower, 15th Floor 
Columbus, Ohio 43215 
(614) 644-0306 
FAX (614) 728-4520 

VILLAGE: Mayor, Village of Bradner 
130 N. Main Street 
P.O. Box 599 
Bradner, Ohio 43406 
(419)288-2890 
FAX (419) 288-0053 

RAILROAD: CSX Transportation, hic. 
Engineering Department 
500 Water Street, J-301 
Jacksonville, FL 32202 
(904)359-1158 
FAX (904) 366-4042 

The Railroad shall furnish notification to ORDC and PUCO and the Village at least five 
(5) working days prior to the date work is scheduled to start at the site of the improvements so 
arrangements can be made for inspection. The Railroad shall also notify ORDC and PUCO of 
any stoppage and resumption of the work activity, and the reasons therefore, and the date the 
improvements are completed. 

The Raikoad shall notify ORDC and PUCO of any changes in the scope of work, cost 
overruns, materials, etc., which are not specified in the approved plans and estimates and secure 
written approval of same before such work is performed. 

The Raikoad shall also notify ORDC to arrange for mspection before the improvements 
are placed into service. 

V. TERMINATION 

This Subsidy Agreement shall terminate at the end of the present biennium June 30,2009. 
If construction covered under this Subsidy Agreement is not completed by that date, it is the 
expressed intention of the parties to renew this Subsidy Agreement on each successive biennium 
period until such time as all work contemplated under this Subsidy Agreement has been 
satisfactorily completed. If it appears to ORDC or PUCO that die Railroad has failed to perform 
satisfactorily any requirements of this Subsidy Agreement, or if the Railroad is in violation of any 
provision of this Subsidy Agreement, or upon just cause, ORDC or PUCO may: 



(a) Terminate the Subsidy Agreement after providing the Railroad with written 
notice of its failure to perform satisfactorily any requkement of this 
Subsidy Agreement (the "Notice"), which shall provide the Railroad with a 
thirty (30) day period to cxu-e any and all defaults under this Subsidy 
Agreement; or 

(b) Immediately terminate the Subsidy Agreement. During the thirty (30) day 
cure period, the Raikoad shall incur only those obligations or expenditures 
which are necessary to enable the Raikoad to achieve compliance as set 
forth in the Notice. If it is determined that the Railroad cannot cure thek 
default, the Raikoad shall immediately cease work under this Subsidy 
Agreement, take all necessary or appropriate steps to limit disbursements 
and minimize costs, and the Raikoad shall provide a report, as of the date 
of receipt of the Notice, setting forth the status of the work completed, the 
cost of the work completed and such other information as ORDC shall 
deem pertinent. 

VI. CONTINGENCIES 

It is expressly understood by the parties that none of the rights, duties, and obligations 
described in tltis Subsidy Agreement shaJl be bmding on either party imtil all statutory provisions 
of the Ohio Revised Code, including, but not limited to Section 126.07 and 126.08 have been 
complied with, and until such time that all necessary funds are made available and forthcoming 
from the appropriate state agency and such expenditure of funds is approved, if necessary, by the 
Controlling Board of the State of Ohio pursuant to Section 127.16 of the Ohio Revised Code. 

VII. REPRESENTATIONS AND WARRANTIES 

A. The Raikoad: The Railroad represents and warrants the folloAving: 

(1) The Raikoad has the power and authority to enter into this Subsidy 
Agreement; and 

(2) The Raikoad has the authority to carry out its obligations under this 
Subsidy Agreement; and 

(3) No personnel of the Rmlroad, any subcontractor of the Railroad, public 
official, employee or member of the governing body of the particular 
locality where this Subsidy Agreement shall be completed, who exercises 
any fimctions or responsibilities in connection with die review or approval 
of the work completed under this Subsidy Agreement, shall prior to the 
completion of said work, voluntarily or involuntarily acquire any personal 
monetary interest, direct or indirect, which is incompatible or in conflict 



with the discharge or fulfilhnent of his functions or responsibilities with 
respect to the completion of the work contemplated imder this Subsidy 
Agreement. Any person who, prior to or after the execution of this Subsidy 
Agreement, acqukes any personal monetary interest, involuntarily or 
volimtarily, shall immediately disclose his interest to ORDC and PUCO in 
writkig. Thereafter, such person shall not participate in any action 
affecting the work under this Subsidy Agreement imless the ORDC and 
PUCO determines that, in light of die personal monetary interest disclosed, 
his participation in any such action would not be contrary to the public 
interest. 

B. ORDC and PUCO: ORDC and PUCO represent and warrant tiiat they have 
the power and authority to enter into this Subsidy Agreement and to carry 
out their obligations under this Subsidy Agreement. 

VIII. OHIO ETHICS LAW REOUIREMENTS 

The Raikoad affirms that it is not in violation of Ohio Revised Code Section 102.04, as 
that section is applicable to this Subsidy Agreement and the Railroad. 

DC, FALSIFICATION OF INFORMATION 

The Railroad and the Village affirmatively covenant that it has made no false statements 
to ORDC or PUCO in the process of obtaining diis grant of funds. If the Raikoad or the Village 
have knowmgly made a false statement to ORDC or PUCO to obtain diis grant of funds, all 
parties shall be required to return all funds immediately pursuant to Ohio Revised Code Section 
9.66 (C) (2) and the violating party shall be ineligible for any future economic development 
assistance from the State, any state agency or a political subdivision pursuant to Ohio Revised 
Code Section 9.66 (C) (1). Any person who provides a false statement to secxu'e economic 
development assistance may be guilty of falsification, a misdemeanor of the first degree, pursuant 
to Ohio Revised Code Section 2921.13 (D) (1), which is punishable by a fine of not more than 
One Thousand Dollars ($1,000) and/or a term of imprisonment of not more than six (6) mondis. 

X. EOUAL EMPLOYMENT OPPORTUNITY 

Pursuant to Ohio Revised Code Section 125.111, the Raikoad agrees that the Raikoad, 
any subcontractor, and any person acting on behalf of the Raikoad or subcontractor, shall not 
discriminate, by reason of race, color, religion, sex, age, disabiUty, national origin, or ancestry 
against any citizen of this state in the employment of any person qualified and available to 
perform the work under this Subsidy Agreement. The Raikoad fUrther agrees that the contractor 
and any subcontractor shall not, in any manner, discriminate against, intimidate, or retahate 
against any employee hired for the performance of work under this Subsidy Agreement on 
account of race, color, religion, sex, age, disability, national origin or ancestry. The Raikoad 
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represents that it has a written affirmative action program for the employment and effective 
utilization of disadvantaged persons and will file a description of that program and a progr^s 
report on its implementation, annually, with the Ohio Civil Rights Commission and the minority 
business development office. 

XL DRUG FREE WORKPLACE 

In the event that work performed pursuant to the terms of diis Subsidy Agreement will be 
done while on state property, die Railroad hereby certifies that it has a policy that all of its 
employees, while working on state property, will not purchase, transfer, use or possess illegal 
drugs or alcohol or abuse prescription drugs in any way. 

XII. HOLD HARMLESS PROVISION 

The Railroad covenants and agrees to indemnify and hold the Village, ORDC/PUCO and 
thek agents and employees harmless fix)m and against any loss, claun, cause of action, damages, 
liability (including, witiiout limitation, strict or absolute liability in tort or by statute inq)Osed), 
charge, cost or expense (including, without limitation, counsel fees to the extent permitted by 
law), predicated on personal injury or death, or loss of or damage to property, and arising from 
any work performed pm-suant to this Subsidy Agreement and caused by the Raikoad's negligent, 
intentional, willful or wanton actions or inactions, or such actions or omissions by any 
subcontractors that may be hked by the Railroad under this Subsidy Agreement. 

In case any action involving any work covered by this Agreement is brought by or 
against any party or parties, said party or parties shall promptly notify the other party or parties 
of such action. 

XIII. PUCO ORDER 

The Parties hereto agree that this Subsidy Agreement does not represent any admission of 
liability on the part of any party hereto, nor does it necessarily reflect the positions that the parties 
would have taken had tiiis case been litigated before die PUCO. If tiie ORDC or PUCO rejects all 
or any part of this Subsidy Agreement, any party may, in writing submitted within ten (10) days 
of die PUCO's Order, elect to wididraw its consent to the Subsidy Agreement, m which event diis 
Subsidy Agreement shall be deemed a nullity, and shall not constitute any part of the record in 
this proceeding. This Subsidy Agreement shall not be used for any purpose whatsoever by any 
party hereto, in any other proceeding. 

The undersigned respectfully join in recommending that the PUCO issue an Order 
approving and adopting this Subsidy Agreement in accordance with the terms set forth herein. 



XIV. UNUSUAL CIRCUMSTANCES AFFECTING PERFORMANCE 

In the event that the Raikoad or the Village caimot meet any or all of the obUgations 
placed upon it by tiie terms of this Subsidy Agreement, (1) the Railroad or the Village shall 
immediately notify ORDC and PUCO in writing, and ORDC and PUCO may, at tiiek sole 
discretion, make reasonable efforts to assist the Raikoad or the Village in meetmg its obligations 
imder the Subsidy Agreement. Any revisions to this Subsidy Agreement shall be made in writing 
and agreed upon by all parties. Any such revision must be approved and adopted by an Order 
issued by the PUCO. 

Extensions for up to thirty (30) days may be granted by the PUCO's attorney examiner. 
Any request for an extension m excess of thirty (30) days will be considered and decided by the 
PUCO's commissioners. No request for an extension of time to complete an improvement will be 
considered unless it is received prior to the completion date previously estabUshed by the PUCO 
and unless the reasons for the request are clearly set forth therein. 

XV. COMPLLWCE WITH FEDERAL, STATE AND LOCAL TAWS AND 
REGULATIONS 

The Raikoad and the Village agree to comply with all applicable federal, state, and local 
laws in the conduct of the work hereunder. The Railroad accepts full responsibility for payments 
of all unemployment compensation, insurance premiums, workers' compensation premiums, all 
income tax deductions, social security deductions, and any and all other taxes or payroll 
deductions required for all employees engaged by the Raikoad on the performance of the work 
authorized by this Subsidy Agreement. 

XVI. DISPUTE RESOLUTION 

In the event the Raikoad or the Village deskes clarification or explanation of, or disagrees 
with, any matter concerning this Subsidy Agreement, or the interpretation or application of any 
and all federal or state statutes, rules, regulations, laws or ordinances, the matter must be 
submitted in writing to ORDC and PUCO. After review and consultation with the Railroad or the 
Village, ORDC and PUCO shall decide the matter. If the dispute cannot be resolved, the Raikoad 
or the Village may file a petition or request with the PUCO for formal resolution of the matter in 
dispute. Any appeal from the decision of the PUCO rendered in response to a petition or request 
as filed above, must be in accordance with Rule 4901-1-35, Ohio Administrative Code. 

XVII. NO WAIVER 

No delay or omission to exercise any right or option accruing to ORDC or PUCO upon 
any breach by the RAILROAD or the Village shall impair any such right or option or shall be 
construed to be a waiver thereof, but any such right or option may be exercised from time to time 
and as often as may be deemed necessary by ORDC or PUCO. Further, if any term, provision, 
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covenant or condition contained in this Subsidy Agreement is breached by either party ̂ id 
thereafter such breach is waived in writing by the other party, such waiver shall be limited to the 
particular breach so waived and shall not be deemed to waive any other breach h^eunder. 

XVm. CONSTRUCTION 

This Subsidy Agreement shall be governed by the laws of the State of Ohio as to all 
matters, including but not limited to, matters of validity, construction, effect and performance. 

XIX. FORUM AND VENUE 

All actions regarding this Subsidy Agreement shall be forumed and venued in a court of 
competent subject matter jurisdiction in Franklin County, Ohio. 

XX. SEVERABILITY 

Whenever possible, each provision of this Subsidy Agreement shall be interpreted in such 
manner as to be effective and valid under applicable law, but if any provision of this Subsidy 
Agreement is held to be prohibited by or invalid imder applicable law, such provision shall be 
ineffective only to the extent of such prohibition or invalidity, without mvalidating the remainder 
of such provisions of this Subsidy Agreement. 

XXI. ENTIRE AGREEMENT 

This Subsidy Agreement and its exhibits and any documents referred to herein constitute 
the complete understanding of the parties and merge and supersede any and all other discussions, 
agreements and understandmgs, either oral or written, between the parties with respect to the 
subject matter hereof 

XXII. CAPTIONS 

The captions in this Subsidy Agreement are for the convenience of reference only and in 
no way define, limit or describe the scope or intent of this Subsidy Agreement or any part hereof 
and shall not be considered in any construction hereof 

XXm. AMENDMENTS OR MODIFICATIONS 

Any party may at any time during the term of this Subsidy Agreement request amendment 
or modification. Requests for amendment or modification of this Subsidy Agreement shall be in 
writing to the other parties and shall specify the requested changes and the justification for such 
changes. All parties shall then review the request for modification. Should the parties all agree to 
modification of the Subsidy Agreement, then an amendment shall be drawn, approved, and 
executed in the same manner as this Subsidy Agreement. 
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XXIV. ASSIGNMENT 

Neither this Subsidy Agreement nor any rights, duties or obligations described herein shall 
be assigned or subcontracted without the prior advance written consent of the ORDC and PUCO. 
In the event the ORDC and PUCO approves an assignment, each and all of the terms and 
conditions of this Subsidy Agreement shall extend to the benefit of the respective successors and 
assigns. 

XXV. REMEDIES 

No remedy herein conferred or reserved by the Raikoad, Village, ORDC or PUCO is 
intended to be exclusive of any other available remedy, but each and every such remedy shall be 
cumulative and shall be in addition to every other remedy given under die Subsidy A^ceemeai 
now or hereafter existing at law or in equity. It is further agreed and understood that once the 
Raikoad has performed satisfactorily the improvements set forth in Section 11 above, should the 
Village fail to close the Lightner Street grade crossing within the time period set forth in Section I 
above, in addition to any common law remedies which may be available to it, the Railroad shall 
retain all rights which it has under Ohio law to seek closure of the Lightner Street crossing. 

XXVI. DUPLICATE COUNTERPARTS 

This Subsidy Agreement may be executed in one or more coxmterparts, each of which 
shall be deemed to be a duplicate original, but all of which taken together shall be deemed to 
constitute a single agreement. 

IN WriNESS WHEREOF, tiie parties hereto have caused tiiis Subsidy Agreement to be 
executed as of the date and year set fortti below. 

VILLAGE OF BRADNER 

By: J 2 ^ 
Print Name: / 
Title: 
Date: 

JMinJj 
t / f ^ i L ^ y U u L L 

yv\ fl,^ 
S - i - o ^ 

OHIO RAIL DEVEl-OPMENT COMMISSION 

Maftthew R. Enetrich 
Executive Director 
Date: ^ - / - M 

UTlUt ES COMMISSION CSXTRANSP 
By: 
Print Name: 
Tide: 
Date: 

>(^TATION/^q. f. 

DateW.Ophanft 
Chief Engineer 
E}eslgn, ConstnM l̂on & C&padkf 
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APPROVED AS TO FORM WITH REGARD TO 
OHIO RAIL DE^^LOPMai^ COMMISSION ONLY 0 RAIL DEVELOP^MT CpMMl 

AlanH.Klodell 
Assistant Attorney 
Date: 

Agreement Wood County Village ofBradner.doc 
CSX changes (2/25/08) to draft #1 sjk 01/31/08 
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