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the Compeny.” Such major changes to CG&E’s proposal and to rates shouid be the subject of
notice and investigation, including by parties o these cases who have a right to ample discovery,”
as well as briefing regarding the legal deficiencies that are present in the new proposal.
The Company’s new proposal contains an even more unusua] addition that is not carefully

explained. CG&E states:

CGAE also requests that the Commission apen a proceeding to

determine the conditions under which an electric distribution utility

may purchase or build a generating facility and recover the costs of

the purchase or build over the remaining life of the facility.

Resolution of this issuc is important to ensuring the provision of

reliable electric service throughout Ohio.*
This component of CG&E’s new plan -- represented by the Company as important fo “reliable
electric service throughou Ohio” -- violales the electric restructuning legislation in general, is the
antithesis of the corporate separation statutes in particular, and offends the ratemaking statutes that
were designed by the General Assembly to balance a utility’s opportunity for profit with the
protection of Ohio consumers. For example, the purpose of corporate separation is to “ensure that

the utility will not extend any undue preference or advantage to any affiliate, division, or part of its

own business.™" CG&E’s various plans al} suffer from the defect that the Company seeks fo extend

* The ten-day period provided for memoranda contra applications for rehearing, stated under Ohio Adm. Code
4901-1-35(B}, was not designed for and is not conducive to an in-depth analysis of proposed increeses in rates.
Information from discovery weould be important to a more comprehensive evaluation, The OCC reserves the right to
make more extensive coraments on the impact that CG&E’s new proposal will bave on customers in the event that
the Cammission considers the Company’s “alternate™ proposal.

* R.C. 4903.082; Ohio Adm. Code 4901-1-16. No consideration should be given to CG&E's new proposal
without ample discovery and a full hearing,

*® CG&E Application fox Rehearing at 5.

TR.C. 4928 17(AN3).
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an undue preference for its own generation, The Commission is a creature of statute and cannot

revrite Ohio Iaw,*® whether at CG&E’s behest or otherwise.

C. CG&E Does Not Have The Right To Proceed Without Commssion Approval

As stated above, R.C. 4909.42 does not authorize CG&E to impiement the 1ates that it has
proposed in these cases that conflict with the Commission’s orders. Additionally, CG&E states that
it intends to “implement its market prices for non-residential consumers on January 1, 2003, and its
distribution rate increase requested in Case No. 04-680-EL-AIR, subject to refund, pursuant to R.C,
4909.42.* The distribution rate increases in Case No. 04-680-EL-AIR includs increases for
residential customers in 2006 and base those increases, in part, on distribution and transmission
service rendered to residential customers during the 2001-2004 period.” The Commission has
determined in the above-captioned cases that residential cusiomers may not be charged more for
distribution service until January 1, 2006, and that those increases may not include amounts to
recover deferred costs for service rendered before that date.” Additionally, the distribution rate
case in Case No. 04-680-EL-AIR was filed on June 15, 2004, and is proceeding on a completely
different timeline than the above-captioned cases. R.C. 4909.42, even if applicable, would not

permit distribution rate increases until after January 1, 2005.%

CG&E'’s argument favoring its “tight to proceed” ignores the Company’s violation of its

obligations to provide competitive rates. R.C. 4928.14(B) states:

® Canton Storage and Transfer Co. v, Pub. Util. Comm. (1995), 72 Ohio 3t3d 1.

* CG&E Application for Rehearing at 28 {emphasis added).
* Iu re CG&E Distribution Rate Increase, Case No. 04-680-EL-AIR, Application at 3 (Junc 15, 2004),

I Order at 34.

* R.C. 4900.42 states that a proposed increase may go into effect “at the expiration of two lundred seventy-five
days from the date of filing” (approximately nine months).
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Afler that market development period, each electric distribution
utility also shall offer customers within its certified territory am
option to purchase competitive retail eleciric service the price of
which is determined through a competitive bidding process.

The law requires that the Company offer customers the option to purchase power af a
competitively bid rate. That competitive bid rate must be determined by a process that is
approved according to the requirements of Ohio Adm. Code 4901:1-35. The rules provide that a
“fixed-rate service for which bids are solicited shall be used as the initial service offer on and
after the end of the market development period for residential and small general service
customers who have not chosen otherwise * * * » > The Company has failed to make any
application pursuant to the Commission’s rules that require a fixed-rate service, the solicitation
of bids, and the application of such service to customers who have not chosen ancther source of
generation service.™ Such an application was required by July 1, 2004.*° CG&E may not
proceed with only the rates that it wants without providing other, legally required rates that
provide customers with the protection provided by the competitive marketplace.

CG&E’s various proposals in these cases are notewarthy for their lack of attention to the
competitive bidding process that is an integral part of post-MDP service under R.C. Chapter
4928. The only “reward” 2 winning bidder would obtain, under the bidding process proposed by
CG&E in its applications, is a designation as the “winning bidder” on a website.”® CG&E’s “test

bid” concept under the Partial Stipulation offers no prospect for bidders to actually gain 2 share

3 Dhio Adm. Code 4901:1-35-03, Appendix B,

% Instead, the Commission’s Order approves a variable rate standerd service ofifer for CG&E in the absence of a
CG&E application for such e rate that complies with ths decumentation and potice requiremenis contained in Ohio
Adm. Code 4903:1-13-03, Appendix A,

* Dhio Adm. Code 4901:1-35-03(A) and {C).

* Jammary 2003 Application, Bx, C-3 to Exhihit 2 {“Request for Proposals™), Section 8.0 {Notification of
Customers™).
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of the CG&E market assures that any bid will be a failure. The Company’s “alietnate™ proposal
makes only fleeting reference to the bidding process when it states that CG&E’s proposed “SRT
process” wouid include purchased power “through bilateral contracts, requests for proposal, or

auctions.™’ The Commission should reaffirn the emphasis that it placed on the competitive

bidding process in the FirstEnergy post-MDP cases,

We believe that a CBP should be conducted to assure the
Commission and all interested stakeholders that the charges for
generation service under the ERRSP Stipulation Plan do not
exceed long-term market prices that result from 2 CBP * * * and
find that the Apphcants proposal to measure the results of such a
CBP against the generation charge provides no meaningful
comparison to deiermine whether or not io end the ERRSP
Stipulation Plan. Once a CBP has been conducied, such result can
be provided to our Staff for its analysis of the appropriate
comparison and the Commission can then determine whether to
approve the winning bids or maintain the ERRSP Stipulation

Plan.*

As guoted above, the Commission intends more that the “test bid” proposed by CGV&E in
the Partial Stipulation, but rather intends fo use the results of the CBP process if the rates are
found to be competitive. A comparison between any “rate stabilization plan” approved by the
Commission in this case and the results of a competitive bidding process -- conducted on an
annual basis #s customer rates change on an annual basis -- is necessary to ensure a lcgiﬁxﬁate
competitive bidding process as required under Ohio law.” The Commission should, at the least,
insist upon these requirements for the CG&E competitive bidding process so that cusiomers in

the CG&E service territory are able to benefit from the iowest rates possible.

* CG&E Application for Rehearing at 17,
® I re FirstEnergy Posi-MDP Service, Case No. 03-2144-EL-ATA, Order at 15 (June 9, 2004).

* The 0CC’s position regarding an appropriate bidding process is located elsewhere in this docket. See, eg, OCC
Application for Rehzaring at 16-17,
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CG&E may not ignore its obligations and proceed with new rates without even making u
legally required application for approval of an alternative set of rates that would protect

consumers.

II1. CONCLUSION

CG&E’s Application for Rehearing does not adeguately support its assignments of error,
should not include what amounts to a new application, and is defective in its attempted support
for “self heip” in the wake of the Commission’s Order. CG&E’s Application for Rehearing
should be rejected in its entirety. Instead, the Commission should correct the errors described in
the OCC’s Application for Rehearing and otherwise develop the competitive market according to
the General Assembly's protection for consumers against high prices such as thase proposed by

CG&E in these cases,
Respectiully submitted,

Janine Migden-Ostrander
Consumers’ Counsel

Assistant Consumers’ Counsel

OFFICE OF THE OHIO CONSUMERS’ COUNSEL
10 West Broad Street, Suite 1800

Columbus, Ohio 43215-3485

(614) 466-8574 (T)

(614) 466-9475 (F)

smallf@oce.state.oh.us
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

[r the Matter of the ;

Consolicated Duke Energy Ohio, Inc. : Case Nos.  03-93-EL-ATA

Rate Stabilization Plan Remand and : 03-2079-EL-AAM

Rider Adjustment Cases : 03-2081-EL-AAM

: 03-2080-EL-ATA

05-725-EL-UNC
06-1069-EL-UNC
03-724-EL-UNC
06-1068-EL-UNC
06-1085-EL-UNC

DUKE ENERGY OHIO’S MERIT BRIEF

SUMMARY OF THE ARGUMENT:

The Ohio Supreme Court’s Order remanding Case No. 03-93-EL-ATA et
al, is precise. The scope of the remand encompasses only two narrow points:
{1} Does the record evidence support the Public Utilities Commission of Ohio’s
(Commission) Noﬁember 23, 2004, Entry on Rehearing; and (2) Are there side
agreements that precluded serious bargaining among capable and
knowledgeable Parties, the first prong of the three part test régarding the
adoption of partial stipulations.! The Ohio Consumers’ Counsel (OCC) asserts
that the issues are significantly broaﬂer, requiring the Commission's
reconsideration of the entirety of Duke Energy Ohio’s (DE-Ohio) market-based

standard service offer (MBSSO). The Commission, to this point, has allowed

{2006},

Ohto Consumers ' Counsel v. Pub. (til. Comm 'n, 111 Chio St. 3d 300, 309, 323 8§56 N.E.2d 213, 225, 236




abundant due process by permitting the broad presentation of evidence, as
reguested by OCC.

Foliowing the presentation of evidence, DE-Ohio asserts that the
Commission’s decision with regard to the remand of DE-Ohio’s MBSSO pricing
structure as determined in the Commission’s November 23, 2004, Entry on
Rehearing is clear. The record evidence supports only one conclusion; there
was an abundance of evidentiary support for the establishment of DE-Ohio’s
MBSS0O market price that became effective January 1, 2005, for non-
residential consumers and January 1, 2006, for residential consumers.

Further, the evidence is clear that the various confidential commercial
contracts entered into by Duke Energy Retail Sales (DERS) and Cinergy
Corporation (Cinergy) were not only appropriate but irrelevant and unrelated to
the establishment of DE-Ohio's MBSSO market price. The confidential
commercial contracts are not side agreements, as alleged by OCC, because DE-
Ohio was not a party to those contracts, and the contracts had absclutely no
influence or impact on the establishment of the Stipulation agreed to by the
Parties or DE-Ohio’s MBSSO. Even if there were some nexus between the
confidential commercial contracts of DERS and Cinergy and the Stipulation,
which DE-Ohio denies, the existence of the contracts would still be irrelevant
because the Stipulation itself was not adopted by the Commission.

Accordingly, the Commission should issue an Entry stating its feasoning
and citing the record evidence reaffirming its November 23, 2004, Entry on

Rehearing, and hold that DE-Ohio did not enter into any relevant or improper

Ind



side agreements and that the DERS and Cinergy contracts are irreilevant to
these cases. The conclusion follows from the recitation of the evidence
presented by the witnesses at the hearing concluded March 21, 2007,

In his Second Supplemental Testimony, DE-Ohio witness John Steffen
explains precisely how the record evidence collected in the evidentiary hearing
ending June 1, 2004, fully supported the MBSSO ordered by the Commission
or. November 23, 2004, including the Infrastructure Maintenance Fund (IMF)
and the System Reliability Tracker (SRT). DE-Ohio witness Judah Rose, in his
Second Supplemental Testimony, testified that the same record evidence fully
st.pported the fact that the Commission’s November 23, 2004, Entzy on
Rehearing ordered an MBSSO that was, and still is, a market price.

Moreover, Staff witness Richard C. Cahaan, through his Prepared
Testimony filed March 9, 2007, confirmed that the evidence supported the
November 23, 2004, MBSSQ ordered by the Commission. Mr. Cahaan offered
further insight into the Commission’s rationale supporting its November 23,
2004, Entry on Rehearing, stating that the determination to increase the level
of avoidability of DE-Ohic’s Riders only served to further balance the interest of
the stakeholders, including both DE-Ohioc and the ultimate consurmers.
Neither OCC’S direct testimony nor cross-examination of .DE-Ohio's and Staff’s
w tnesses disputed or weakened the evidence presented by DE-Ohio and Staff
regarding the establishment of DE-Ohio’s MBSSO in November 2004.

The only witness that recommended a different MBSSO price than that

ordered by the Commission was QCC witness Neil H. Talbot. Mr. Talbot’s



testimony lacked substance. It was merely a recommendation, unsupported by
any analysis, fact or law, that all of the MBSSO components should be fully
avoidable, that some components, such as the IMF, should be eliminated, while
ths remaining components should be updated on a cost basis. Besides the fact
M:. Talbot’s recommendations are contrary to law requiring market prices, not
cost-based rates,? the cross-examination of Mr. Talbot revealed that he knows
little of the requirements and conditions of the Chio competitive retail electric
market. Further, Mr. Talbot possesses little knowledge of the competitive retail
electric market in any other state, and conceded that he had performed
absolutely no analysis and could not reach a single conclusion regarding the
efiect of his recommendations on consumers and DE-Ohio. In short, Mr,
Telbot could not support his own recommendation with facts or law. Under
suich circumstances, the Commission should not give OCC’s recommendation
ary consideration and ‘should treat the evidence presented by DE-Ohic and
Staff as uncontroverted. The only logical conclusion and reasonable
interpretation of the evidence is reaffirmation of the Commission’s November
23, 2004, Entry on Rehearing and DE-Chio’s current MBSSO pricing structure.

With respect to the irrelevant commercial contracts of DERS, which OCC
has labored to make the focus of this proceeding and which OQCC has
improperly alleged are side agreements, DE-Ohio witness John P. Steffeﬁ
testified that DE-Ohio’s only involvement with DERS was that DERS paid DE-

Ohio to amend its billing system and that DE-Ohic performed consclidated

2

Ohin Rev. Code Ann. § 4928.14 (Baldwin 2007).



billing functions as it does for any competitive retail electric service (CRES)
provider. On cross-examination by OCC, Mr. Steffen testified that he was not
personally involved with the negotiation of the DERS or Cinergy contracts.?

OCC attempts to infer improper behavior on the part of DE-Ohio through
the direct testimony of its witnéss Beth E. Hixon. Ms. Hixon simply expresses
areas of “concern,” and in the end concedes that she did not find any
wrongdoing on the part of DE-Qhio or any Duke Energy affiliate. The lack of
welght the Commission should give Ms. Hixon’s testimony becomes clear upon
examination of the facts and her concessions on cross-examination. On cross-
examination, Ms. Hixon agreed that the common contract terms involving DE-
Ohio that she references are reasonable.® She also agreed that other terms she
describes as obligating and requiring action by DE-Ohio could be resolved
economically among the parties to the contract.’

An examination of the evidence surrounding the execution of those
commercial contracts shows that: {1) The contracts would not have been before
the Commission for its consideration of the Stipulation; (2) The Commission
rejected the Stipulation in any case; {3) Almost all of the contracts were entered
alter the close of evidence; (4) All of the option contracts were entered after the
Commission issued its November 23, 2004, Entry on Rehearing; (5) Mr. Ficke
had no substantive involvement in the negotiation or implementation of the

DERS contracts; (6) Mr. Ziolkowski’s description of the history of the contracts

In re DE-Ohio's MBSSQ, Case No. 03-93-EL-ATA, ef ol {TR. 1 at 109, 133) (March 19, 2007).
In re DE-GOhic's MBSSO, Case No. 03-93-EL-ATA. ef af. (TR. IIl at 32, 33) (March 21, 2007}
In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, ef af, {TR. 11§ ar 39-61) (March 21, 2007).



was uninformed as he was not involved in the analysis of any of the contracts
and did not know about the existence of most contracts; and (7) Despite the
use of the term “CG&E” in an email discussion between DERS a.nd- the
parties knew the contracts did not involve DE-Ohio.

The record evidence also demonstrates that Ms. Hixon performed no
analysis regarding the economic reasonableness of the contracts and lacked
the expertise to perform such analysis. Under these circumstances, OCC has
made no showing that the contracts in guestion have any bearing on these
proceedings. The contracts simply had no affect on the establishment of DE-
OChic’s MBSSO.

Ultimately, Ms. Hixon makes no attempt to address the only issue
expressly raised by the Court regarding alleged “side agreements;” whether
such agrecments were relevant to the Commission's determination that the
Parties engaged in serious bargaining.? The failure of OCC’s witness to address
the issue of serious bargaining is because: (1) The Commission rejected the
Stipulation so serious bargaining relative to the Stipulation is irrelevant; (2)

OCC did not ask for the contracts it now alleges affected the Stipulation so

such contracts could not have been considered; and_

Chio Consumers’ Counsel v. Pub. Utit. Comm 'n, 111 Ohio St. 3d 300, 320 856 N_.E.2d 213, 234 (2006).



DE-Ohio’s rate stabilized MBSSO, as initially proposed in January 2004,
and supported through direct testimony was a reasonable market price. The
Stipulation produced an MBSSO that was also a reasonable market price.
Even assuming that the existence of the DERS and Cinergy contracts somehow
affected the price derived through the Stipulation, which DE-Ohio denies, it
woulld not change the fact that the Stipulation produced a market price within
the range of reasonable and supported prices in the competitive retail electric
service market. Accordingly, the Commission should hold that the contracts
are not side agreements, are irrelevant to these proceedings, had absclutely no
bearing on the Stipulation entered into by the signatory Parties and that the
Stipulation itself was not adopted. Accordingly, there is no cause for additional
investigation. |

DE-Ohie respectfully requests the Commission to issue an Entry on
Remand affirming its November 237, 2004, Entry on Rehearing. As part of the
Entry on Remand, the Commission should explain that the MBSSO resulting
from its November 23, 2004, Entry on Rehearing is proven reasonable because
it resulted in a Jower market price for consumers than the Stipulated market
price, as well as providing more avoidability for switched load. The
Commission should also cite to the record evidence fuily supporting the
MBSSO0 it ordered on November 23, 2004, making it clear that such evidence
existed at the conclusion of the June 1, 2004, evidentiary hearing. Finally, the
Commission should hold that the DERS and Cinergy contracts are irrelevant to

these proceedings and no additional investigation is necessary.



HISTORY OF THE PROCEEDINGS:
Long before the 03-93-EL-ATA case commenced, Cinergy, on behalf of its

operating companies DE-Ohio and Duke Energy Indiana, entered e—

On January 10, 2003, DE-Chio filed its application before the
Cominission, pursuant to R.C. 4928.14, to establish its MB3S0.7 DE-Ohio’s
application permitted all stakeholders an opportunity to participate in the
competitive retail electric market. The application, now known as the
competitive market option (CMO), was never acted upon by the Commission.
Instead, the Commission instructed DE-Ohio to file a rate stabilization plan
(RSP) MBSSO because it was concerned about a lack of development of the
competitive wholesale electric market and the ability of the wholesale market to
suppert the competitive retail electric market.® On January 26, 2004, in
response to the Commission’s request, DE-Ohio filed its RSP MBSSO.?

On February 4, 2004, and completely unrelated to the MBSSO
proceeding, DE-Ohio signed a contract with the City of Cincinnati rcga.rding the
naming rights to the City Convention Center. At that time, the City of
Cincinnati was not a Party to the MBSSO proceeding, although the City did

eventually intervene in the proceeding, filing its Motion on April 21, 2004.

7

tn re DE-Ohio MBSSO, Case No. 03-93-ELATA, e al. (Application) (January 10, 2003); Ohio Rev. Code
Arm § 4928.14 (Baldwin 2007).

In re DE-Qhic MBSSO, Case No. 03-93-EL-ATA, et al. (Entry at 3, 5} (December 9, 2003).

fn re DE-Ohio MBSSO, Case Mo. 03-93-El-ATA, ef &/, (Response to the Request of the Commission to File
and RSP} (January 26, 2004)
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Foliowing the January 26, 2004, filing of its RSP MBSSO, DE-Ohio
engaped in serious settlement negotiations among the Parties, including OCC
and the Staff. DE-Ohio held a settlement conference on March 31, 2004,
which included a technical presentation of the RSP and CMO MBSSO options.
During the settlement conference, and with the encouragement of Staff, DE-
Ohio announced that it would, at the request of any Party, have settlement
discussions with the large group, sub-sets of the Parties, and individual
Parties. These discussions ultimately resulted in a Stipulation, which was filed
with the Commission on May 19, 2004. The City of Cincinnati was not a Party
to the Stipulation and ultimately withdrew from the case.

Between March 31’. 2004, and May 19, 2004, when DE-Ohic filed a
stipulation to settle the case, there were many discussions with many different
Parties in many settings, including the OCC. During those settlement
discussions, some Parties who were consumers in DE-Qhio’s service territory
indicated that they were interested in obtaining service from a CRES provider.
Those Parties, and the customers they represented, were referred to DERS,
then known as Cinergy Retail Sales, and other CRES providers doing business
in DE-Ohio’s certified territory. At that time DERS was preparing its
application for certification before the Commission. There is no evidence that
DE-Ohio showed any favoritism toward its affiliated CRES provider or that DE-
Ohio participated in DERS’s negotiations with customers.

The hearing to review DE-Ohio’s RSP MBSS0 application was scheduled

to begin on May 17, 2004, but was postponed to allow the conclusion of



settlement discussions among all Parties. On May 18, 2004, OCC made its
first discovery request for contracts between DE-Ohio and Parties to the
proceedings.}® OCC'’s discovery request was narrowly, and properly, framed to
request only DE-Ohio agreements with Parties.!! Had DE-Ohio responded to
OCC's request, only the February 4, 2004, contract with the City of Cincinnati
would have been responsive te OCC’s request.

On May 19, 2004, after a full day of negotiation with all Parties,
including OCC, DE-Chio filed a Stipulation signed by the Company, Staff, First
Energy Solutions (FES), Dominion Retail Sales, Green Mountain Energy, People
Working Cooperatively (PWC), Communities United for Action (CUFA), Cognis,

Kroger, Industrial Energy Users-Ohio (IEU-Ohio), Ohio Energy Group (OEG),

and the OHA. Independently, also on_ DERS signed contracts to

provide competitive retail electric service to— DE-

Ohio was neither involved with, nor a party to, the DERS contracts. -
On May 20, 2004, OCC repeated its discovery request at the

commencement of the evidentiary hearing on the Stipulation.!2  The

Commission denied OCC’s oral motion to compel discovery.!3 Thereafter, the

evidentiary hearing began and was completed on June 1, 2004.1-

" in re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, er a/. (Requests for Production of Documents
Seventh Set at 3) (May 18, 2004).
i,
‘H /d. at TR. 1 at 8 (May 20, 2004).
; ld
. {d. at TR. VII[ (June [, 2004).
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— Once again, DE-Chio was not a party to the

contracts. The only contract in which DE-Chio was actually involved was a
June 14, 2004, amendment to its February 4, 2004, contract with the City of
Cincinnati. Ultimately, the Commission issued its Opinion and Order rejecting
the Stipulation on September 29, 2004.

DE-Qhio, OCC, and other Parties filed Applications for Rehearing
following the Commission’s Opinion and Order. DE-Ohio, as part of its
Application for Rehearing, made an Alternative Proposal based upon the
existing record evidence established during the hearing ended June 1, 2004.
The Alternative Proposal incorporated some of the changes made by the
Commission in its Opinion and Order and renamed and repositioned certain
componetits proposed in the Stipulation. The Alternative Proposal included
new component names and a lower total price than what was in the
Stipulation, but contained no new concepts. The Alternative Proposal resulted

in a lower MBSSO price than was agreed to in the Stipulation, and permitted

more consumers to avoid greater portions of the MBSSO. —

f Once again,
DE-Ohic did not participate in the DERS or Cinergy contracts and did not

enter any contracts of its own during that period.



The Commission issued its Entry on Rehearing on November 23, 2004.15
It did not adopt DE-Ohio’s Alternative Proposal, but made significant changes
to avoidability and the market price charged to returning customers
necessitating additional Entries on Rehearing. DERS entered all of its option

contracts subsequent to the Commission's November 23, 2004, Entry on

———— e

Commission issued its final Entry on Rehearing, and final appealable order in
these cases, on April 13, 2005.16

OCC appealed the Commission’s November 23, 2004, Entry on Rehearng
on numerous grounds. Ultimately, the Ohio Supreme Court rejected all of the
grounds raised by the OCC except that it remanded to the Comrnission on two
procedural issues.!” Specifically, the Court remanded to the Commission
ordering it to: (1) State its reasoning and cite record evidence in support of
changes the Commission made in its November 23, 2004, Entry on Rehearing;
and (2) Disclose through discovery “side agreements” previously requested by
the OCC, in discovery.!® 2

On remand, the Commission permitted expansive discovery allowing

OCC to receive contracts entered between DERS or Cinergy—

S/ hcarice the Commission

permitted QOCC to submit evidence recommending changes to DE-Ohio’s

15

2004),
1%

In re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, el af. (Entry on Rehearing) (November 23,

inre DE-Ohio 's MB350 Case, Case Ne. (3-93-EL-ATA, e al. (Entry on Rehearing) (April 13, 2005},
Ohio Consumers' Counsel v. Pub. Util. Comm’s, 111 Qhijo 5t. 3d 300, 856 N.E.2d 213, (2006).
Ohig Consumers’ Counsel v. Pub. Util. Comm'n, 111 Othio St. 3d 300, 309, 856 N.E2d 213, 225 (2006).
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MBSSO and the contracts of DERS and Cinergy. The case has now been
submitted to the Commission for a decision based upon the record evidence.
ARGUMENT:

There are two issues before the Comrussion in these proceedings on
Remand from the Court. First, the Commission must decide whether the
record evidence supported its November 23, 2004, Entry on Rehearing, and if
'S0, to provide better evidentiary support and explanation in its decision. That
Entry on Rehearing together with several subsequent Commission Entries,
established DE-Ohio’s current MBSSO price. Pursuant to R.C. 4928.14 DE-
Ohio’s MBSSQ is, and must be, a market price.!? Although some of these
consolidated cases represent discussions of components of DE-Ohio’s market
price, there is no statutory requirement that the MB3SQO is made up of different
components and it is the total market price that remains of primary concern tec
DE-Ohio. Both the Commission and the Court have held that the MBSSO is a
market price.?0

Second, the Commission must determine whether DE-Chio entered into
improper “side agreements” and whether those agreements resulted in an
advantage to some Parties in the negotiation process to the detriment of other
Parties and the detriment was so severc as to eviscerate “serious bargaining,”
which is required for the Commission to consider and approve partial

Stipulations. DE-Ohio avers that it did not enter any side agreements and that

' Ohio Rev. Code Ann. § 4928.14 (Baldwin 2007).
X Chio Consumers’ Counse! v. Pub Uil Comm'n, 111 Ohie St. 3d 300, 310-311, 856 N.E2d 213, 226
(2006).
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the DERS and Cinergy contracts are irrelevant to these proceedings. For the
reasons that follow, DE-Ohio asserts that the Commission should affirm its
November 23, 2004, Entry on Rehearing, and determine that DE-Ohic did not
enter “side agreements” to the advantage or detriment of any Party.

1 The record evidence supports the MBSSO ordered by the
Commission in its November 23, 2004, Entry on Rehearing.

A, The record evidence fully supports the Commission’s
November 23, 2004, Entry on Rehearing.

Regarding the MBSSO ordered by the Commission on November 23,
2004, the Court held that “the Commissien is required to thoroughly explain
its conclusion that the modifications on rehearing are reasonable and identify
the evidence it considered to support its findings.”?! There is full evidentiary
support for such an explanation. As evidenced by Staff witness Richard C.
Cahaan in his Supplemental Testimony filed March 9, 2007, many benefits
accrued to consumers through the Comrmssion’s November 23, 2004, Entry on
Rehearing. As stated by Mr. Cahaan, the additional level of avoidability, i.e.,
the ability of consumers to avoid DE-QOhio charges upon switching their
purchase of firm generation service to a CRES provider, which was
accomplished through the Commission’s November 23, Entry on Rehearing,

was paramount.?2 Mr. Cahaan also acknowledged that DE-Ohic’s market

a1
22

2007).

Ohio Consumers' Counsel v. Pub, Litil. Comm'r, 111 Ohio St. 3d 300, 309, 856 N_E 2d 213, 225 (2006).
in re DE-Okio's MBSS0 Case, Case No. 03-93-EL-ATA, ef af. (Cahaan’s Testimony at 11, 13) (March 9,
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price, as approved on Rehearing, resulted in a lower price than had been
agreed upon in the Stipulation.23

DE-Ohio  witness John P. Steffen similarty Vtesr.iﬁed that the
Commission’s November 23, 2004, Entry on Rehearing implemented an
MBSSO that increased avoidability and shopping incentives io stimulate the
competitive retail electric service market, and lowered the overall market price
from that proposed by DE-Ohio in the Stipulation.?* Clearly, the reasons for
supporting the MBSSO ordered by the Commission are substantial and
uncontroverted on the record.

OCC’s only witness addressing the structure of DE-Ohio’s approved
MBSSO market price was witness Neil H. Talbot. Mr. Talbot does not directly
address the Commission’s reasoning for its November 23, 2004, MBSSO in his
Prepared Testimony filed March 9, 2007. Mr. Talbot merely recommends that -
all MBSSO components should be fully avoidable to stimulate competition.25
This recommendation is unsupportable and Mr. Talbot provides no basis to
guestion the reasonableness of the Commission’s conclusions to the contrary.
On cross-examination, Mr. Talbot admitted that approximately 96.2% of DE-
(Ohio’s MBSSO charges are fully by-passable. Mr. Talbot’s testimony supports
the reasoning offered by DE-Ohio and Staff witnesses that almost all of DE-

Ohio’s MBSSO is already avoidable.

i id a1l
u {1 re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, et af. (Steffen’s Second Supplemental Testimany
at 30-3 1} (February 28, 2007).

Inre DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, ef al. {Talbot’s Prepared Testimony at 6) (March
9, 2007).
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Given that DE-Ohio was not a Party to the Commission’s deliberations
establishing the Company’s MBSSO market price through the November Entry
on Rehearing, and that the Commission did not approve the Alternative
Proposal submitted by DE-Ohio, the Company will not attempt to divine the
precise rationale employed by the Commission in establishing DE-Ohio’s
MBSSQ on November 23, 2004. Clearly, however, ample rational exists in the
record evidence.

The MBSSO price approved by the Commission is consistent with the
Commission’s three goals for rate stabilized MBSSO market prices. It provides
price certainty to consumers, financial stability to DE-Ohio and furthers the
competitive market. The MBSSO approved by the Commission was within the
range of market prices presented on the record at the initial evidentiary
hearing. The MBSSO price approved is less than the price supported by DE-
Ohio at the evidentiary hearing and the Stipulated market price. To satisfy the
Supreme Court’s Order on Remand, the Commission should clearly explain its
rational in its Entry on Remand.

B. The factual evidence supports reaffirmance of the
Commission’s November 23, 2004, Entry on Rehearing.

DE-Chio and Staff have requested that the Commission reaffirm its
November 23, 2004, Entry on Rehearing.?6 The record evidence demonstrates
that DE-Ohio’s current MBSSO formula, as approved in the November 23,

Entry on Rehearing, is superior to both the MBSSO contained in the

% In re DE-Ohio's MBSSG Case, Case No. 03-93-EL-ATA, et al. (Meyer's Direct Testimony at 7) (February

28, 2007), In re DE-Qhio's MBSSO Case, Case No. 03-93-EL-ATA, ef al. (Cahaan's Testimony at 13-14} (March 9,
2007).
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Commission’s September 29, 2004, Opinion and Order, and the MBSSO
proposed by DE-Ohio in a Stipulation supported by many Parties including
Staff. The record evidence also contains support for each element of the
MBSSO. Finally, the record evidence demonstrates that DE-Ohio’s MBSSO,
ordered by the Commission on November 23, 2004, was, and remains, a good
deal for consumers who would pay higher prices if the MBSSO were re-set
today %/

The Staff testified that the November 23, 2004, MBS8GC ordered by the
Commission is superior to the MBSSO resulting from the September 29, 2004,
Opinion and Order because it lowered risk to consumers and DE-Ohio thereby
serving the goal of developing the competitive retail electric service mlarket.%
Staff witness Richard C. Cahaan festified that there are three important control
mechanisms to consider regarding the evaluation of DE-Ohio’s MBSSO: (1) The
level of total MBSSO price; (2) The amount of DE-Ohio generation charges
avoidable by shopping customers; and (3} The mechanism for adjusting prices
under changing conditions.?? Aithough Stafl acknowledged that the overall
MBSSO price pursuant to the November 23, 2004, Entry on Rehearing, was
between the price set by the Commission’s September 29, 2004, Opinion and
Order, and the Stipulation submitted by the Parties, including Stafl, it found

that the decreased risk, and increased avoidability made the November 23,

2 In re DE-Ohio's MBSSO Case, Case No, 03-93-EL-ATA, ef al. (Rose Second Supplemental Testimony at

1, 12) (February 28, 2007);

- in re DE-Qhio's MBSSQ Care, Case No. 03-93-EL-ATA, e al. (Cahaan's Testimony at 13) (March 9,
2007).
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2004, MBSSO ordered by the Commission superior.3¢ All of the changes in
price, avoidability, and risk are supported in the record evidence as detailed 1n
the testimony of DE-Ohio witness John P. Steffen.

Mr. Steffen’s testimony detailed the record evidence produced at the
original evidentiary hearing in these proceedings ended June 1, 2004, and
testified that the evidence supported every aspect of the Commission’s
November 23, 2004, Entry on Rehearing. This evidence is summarized on JPS-
S81 attached to Mr. Steffen’s testimony and shows that the total revenues
collected under DE-Ohio's current MBSSO, including the IMF and SRT, are
less than the revenues supported by Mr. Steffen in his original testimony.3!
Schedule JPS-SS1 also shows that the split of the Stipulated AAC Reserve
Margin component resulted in the IMF and SRT components in the
Commission’s November 23, 2004, Entry on Rehearing 32 Further, on page 27
of his Second Supplemental Testimony, Mr. Steffen testified that:

[Elven with the addition of the cost based SRT
{$14,898,000) for reserve capacity, and taking the IMF
at its fully implemented (i.e., residential and non-
residential) level, DE-Chio is charging less than the
$52,898,560 originally proposed and supported by the
Company as its market price for reserve margin and
the dedication of its physical capacity.??
In other words, Mr. Steffen testified that the total projected revenues associated

with the IMF and SRT through December 31, 2008, are less than the revenues

that DE-Ohio would have collected under the Stipulation.

v
id. at 11-14,
H Inre DE-Ghio’s MBSSO Case, Case No. 03-93-EL-ATA, ef al. (Steffen’s Second Supplemental Testimony
at JPS-5S51) (March 9, 2007). ’ :
32
id.
» Id. at27.



OCC witness Talbot disputes this claim and accuses Mr. Steffen ol
misleading the Commission, but Mr. Talbot failled to do the simple math
necessary to verify Mr. Steffen’s statements. Tellingly, OCC failed to cross-
examine Mr. Steffen on this subject in order to support its inflammatory
claims.3¢ As shown in the table below the Stipulated Reserve Margin
Companent of the AAC would have resulted in total revenues of $211,594,24Q,
while the total revenues for the SRT and IMF combined, assuming residential
collections during 2005 and a higher SRT than we now know to be correct,
reach a maximum of $210,023,270. The record evidence supporting the

revenues associated with the [MF and SRT is clear.

" fn re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, et al. (Talbot's Prepared Testimony at 47-48)
(March 9, 2007).
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TABLE
Comparison of Reserve Margin Revenue with SRT and IMF Revenue

Reserve Margin Revenue OQriginally Reguested"s

Annual Amounr*® $ 52,898,560
Numbezr of Years ) _
Total Reserve margin Revenue Requested $ 211,594,240

Total of SRT and IMF Revenue

SRT Revenue Requested”’ $ 14,898,000
Number of Years 4
Total SRT Revenue® $ 59,592 000
IMF Basis (Little )
Non-residential $493.031,471%°
Residential $259,124.875%
Total $752,156,346""
IMF Revenue™
20035 Non-residential at 4% 5 19,721,259
2003 Residential® at 4% " 10,364,995
2006 Non-residential at 4% 19,721,259
20D6 Residemial at 4% 10,364,995
2007 Non-residential at 6% 29,581,888
2007 Residential at 6% 15,547,493
2008 Non-residential at 6% 242,581,888
2008 Restdential at 6% 15,547.493
Total IMF Revenue $ 150,431,270
Total SRT and IMF Revenue Aliowed $ 210,023,270

3 Non-by-passable.

3 in re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, er al. (Steffen’s Direct Testimony at JPS-7)
fApril 15, 2004).

¥ In re DE-Ohio’s SRT, Case No. 04-1820-EL-ATA (Application at Attachment A) (December 3, 2004).
Partially by-passable.

8

4: In re DE-Okio's SRT, Case No. D4-1820-EL-ATA , et al (TR TV at OMG Exhibit 10)(June 10, 2004).
Id
4l !i
4 In re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, et al. (Eniry on Rehearing at 8) (November 23,
2004),
43

2005 residential revenue shown on 2 pro-forma basis {0 provide an apples (o apples comparison, even
though the residential generation price was not effective until January t, 2006.
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Further, Mr. Talbot disputes DE-Ohio’s position that the original reserve
capacity component of the AAC in the Stipulation inciuded the commitment for
capacity for expected load.** Mr. Talbot simply ignores Mr. Steffen’s testimony
now and at the 2004 evidentiary hearing. Under cross examination by OMG
counsel Mr. Petricoff, Mr. Steffen clarified this very point stating that “we still
believe we have to plan for first call for all of that load... We plan to have the
capacity to service the entire POLR load.”™5 Mr. Steffen’s belief is supported by
R.C. 492B.14 that requires DE-Ohio to maintain an offer of firm generation
service for all load in its certified territory.#® The record evidence clearly
demonstrated that the reserve capacity component of the AAC included
capacity for expected load as well as planning reserves. The charge for capacity
for expected load is now known as the IMF and the charge for plaﬁning reserve
capacity is now known as the SRT. OCC's failure to understand the distinction
does not alter the facts set forth in the evidence,

Mr. Steffen’s testimony listed the pre-existing record evidence necessary
to satisfy the Court’s Remand requirement that the Commission cite record
evidence in support of its November 23, 2004, Entry on Rehearing.4?7 In
particular, JPS-881 satisfies the Court’s inquiry regarding the IMF and the
SRT %%  Additionally, Mr. Steffen testified that more of DE-Ohio’s MBSSO

components are avoidable by switched load than had been proposed under the

44

9, 2007).
a3

Inre DE-QOhio's MBSSO Case, Case No. 03-93-EL-ATA er al. (Talbot's Prepared Testimony at 31) (March

Inre DE-Ohio’s MBSSO Case, Case Ma. 03-93-EL-ATA et af. {TR. [V at 115, 83-84) (June 10, 2004),
Ohio Rev. Code Ann, § 4928, 14 (Baldwin 2007).

Ohio Consumers” Couwnsel v. Pub. Util. Comm ', 111 Ohio St. 3d 300, 309, 856 N.E.2d 213, 225 (2006).
Onio Consumers’ Counsel v. Pub. Uil Comm'n, 111 Ohio St. 3d 300, 306-307, 856 N.E.2d 213, 224
(2006).



Stipulation or the Commission’s September 29, 2004, Opinion and Order.®® In
this respect, Mr. Steffen’s testimony supperts the Staff’s testimony that the
November 23, 2004, Entry on Rehearing reduced the risk for consumers and
the Company and enhanced the competitive retail electric market by increasing
avoidability.

OCC witness Talbot is the only other witness to present evidence
regarding DE-Ohio’s MB350. Mr. Talbot’s testimony, however, amounts to a
recommendation that the Commission adopt a new market price in place of the
market price it ordered on November 23, 2004.5° Mr. Talbot makes three
primary recommendations regarding DE-Ohio’s market price. First, the
Commission should set DE-Ohio’s generation market price on a cost basis
without regard to market conditions or pricing consequences.5! Second, the
Commission should make all of DE-Ohio’s MBSSQO components avoidable.3Z
And third, the Commission should decrease price volatility, and demand
response, by adjusting the FPP on an annual, instead of a quarterly, basis.53

Unfortunately, Mr. Talbot is not aware that generation must be set at a
market price in Ohio rather than a cost basis,5* did not know that almost all of

DE-Ohio’s MBSSO is fully avoidable by all consumers, including residential

49

frr re DE-Ohig's MBSSO Case, Case No. 03-93-EL-ATA et al. (Steffen’s Second Supplemental Testimony
at 30} (March 9, 2007).

»® in re DE-Chip's MBSS0 Case, Case No. 03-93-EL-ATA e al. (Talbot's Prepared Testimony at 6-7)
{March 9, 2007),

3 fd at 6.

= i,

* Id at?.

. Ohiv Rev. Code Ann. § 4928.14 (Baldwin 2007).
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consumers,5® and had no idea whether his recommendations would result in a
higher or lower price for consurners because he had not performed any analysis
on his oun propesal5 The Commission should give no weight to the testimony
of a witness that does not understand the jurisdictional requirements for
setting DE-Ohio’s market price, thought over 18% of DE-Chio’s price was
unavoidable at the moment he took the stand and admitted that only 3.6% is
unavoidable, and had no idea how his recommendations might affect
consumers. The Commission should simply disregard Mr. Talbot’s testimony
as wholly lacking a credible basis.

Even Mr. Talbot’s expertise is in doubt.57 The Commission should give
Mr. Talbot’s testimony no weight as he was completely unprepared to render
supportable opinions or recommendations in these proceedings. The
Commission should affirm its November 23, 2004, Entry on Rehearing
resulting in DE-Ohie’s current MBSSO.
. The record evidence demonstrates that DE-Ohio has no side

agreements and that the DERS and Cinergy contracts are irrelevant

to these cases.

The entire testimony of OCC witnniess Beth E. Hixon is devoted to

unfounded innuendo regarding various contracts between DE-Ohio affiliates

-

* In re DE-Chio's MBSSQO Case, Case No. 03-93-EL-ATA er al. (TR. II at 8, 88) (May 20, 2007).

* Id. at 96-97

¥ id. a1 10-14; (Mr. Talbot testified that he monitored the electric generation market prices
of other states, but during cross examination Mr. Talbot admitted that he was unfamiliar with
a reports produced by his own firm reparding electric generation market pricing in deregulated
states, He was also unfamiliar with market pricing in Virginia, lllinois, Maryland, New Jersey
and ather states.) /d at 14-32.
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The facts are that throughout the duration of the initial MBSSO
proceeding, DE-Ohio had only one contract with a Party to these proceedings
that was arguably responsive to OCC’s discovery request on May 20, 2004.
That contract is an amendment to an earlier contract with the City of
Cincinnati regarding naming rights to the convention center and is a public
contract approved by the Cincinnati City Council.3® The initial contract was
executed with the City prior to its intervention in the MBSSO proceeding.
Further, the amendment was entered cn June 14, 2004, after the close of the
evidentiary hearing regarding DE-Ohio’s MBS5Q and therefore, could have had
no influence on the Commission’s September 29, 2004, Opinion and Order, or
the November 23, 2004, Entry on Rehearing. The City never signed the May
19, 2004, Stipulation and ultimately withdrew from the case. The contract
required DE-Ohio to make payment to various City divisioris in exchange for an
amendment to the “aggregate generation rate” speciﬁed in the original
contract.5® The “aggregate generation rate” is simply the price at which it is
economic for the City to switch to a CRES provider, it is not a market price
paid by the City or anyone eise. The City did agree to withdraw from these
cases under the terms of the cbntract but only after it had the opportunity to
fully participate in the hearing ending June 1, 2004.60 The contract between

DE-Ohio and the City had no effect on the City’s rates or market prices paid to

- fri re DE-Ghio's MBSSO Case, Case No. 03-83-EL-ATA et al. (OCC Remand Ex. 6).
fd.
o d.



DE-Ohic. Like every other DE-Chio consumer, the City pays the prices
approved by the Commission.

DE-Ohio's only transaction with its affiliates, DERS and Cinergy, is a
standard billing transaction required by DE-Ohio’s tariffs permitting a CRES
provider to pay for changes to DE-Ohio’s billing system necessary to
accommodate the CRES provider’s consolidated billing, and the processing of
that billing.o!

Despite the innuendo and inferences propounded by OCC, DE-Ohio did
not participate in the negotiation of the DERS and Cinergy contracts. OCC
attempts to make its case through the deposition transcript of Greg Ficke, the
former President of The Cincinnati Gas & Electric Company, now known as
DE-Ohio, and Vice President of Cinergy Corp., now k_n‘om as Duke Energy
Corporation.%? However, contrary. to the baseiess speculation and innuendo set
forth by the OCC, Mr. Ficke was not involved in negotiatiﬁg the DERS contracts
and any other representation by OCC is incorrect.

Specifically, OCC asked Mr. Ficke whether there was “a CG&E
representative involved” in the negotiation of the DERS contracts.$2 Mr. Ficke
responded that he was involved.®* OCC then asked expressly whether he was

involved in the negotiation of the contracts and Mr. Ficke responded that he

“was involved in preparations of information, reviewing information, those sorts

&l Inre DE-Ohin's MBSSO Case, Case No. 03-93-EL-ATA, et al. {Steffen’s Second Supplemental Testimony

ajt 37, JPS-852) (March 9, 2007).

e in re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, er al. {Ficke’s Deposition Transcript) (February
20, 2007).

“ Id. a1 35-36.

& 1d. at 36
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of things in my role as Vice President of Cinergy Corp.,” and that no actual

CG&E employee was involved.®® Regarding the Cinergy contract thh-
- Mr. Ficke also responded that he reviewed drafts and provided

commerts.5% He also explained that Cinergy was motivated to enter the-

contract as an economic development effort to preserve a major employer in

Cincinnati and to develop cogeneration business between- and a non-

regulated Cinergy affiliate.57 No objective reading of Mr. Ficke’s deposition

could conclude that he had any substantive involvement in the negotiation of

the DERS and Cinergy contracts, nor was his involvement in any capacity

other than as Vice President of Cinergy Corp.

Further, the record shows that the vast majority of contracts were signed
after the close of the evidentiary record and, therefore, could not have affected
the Commission’s consideration of the case or the Party’s positions with respect
to the litigation of the MBSSO Stipulation. The timeline in the table below
shows all of the transactions in relation to these cases. Finally, the DERS and
Cinergy contracts would not have been discoverable in the initial evidentiary
proceeding because neither OCC, nor any other Party, sought any of the
contracts that the Companies have produced on remand. OCC sought only
contracts between DE-Ohio and Parties to these proceedings.%® None of the
contracts OCC complains of on remand would have been responsive to OCC’s

discovery requests in the initial proceedings and could not have been

5 id.

86 Id at 77,

& fd. at 74-76.

o8 In re DE-Ohio’s MBSSO Case, Case Wo. 03-93-EL-ATA, er of. (Requests for Production of Doguments
Seventh Set at 3) (May 18, 2004); /2. at TR. Il at § {May 20, 2004).
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considered by the Commission. Under such circumstances, none of the DERS

and Cinergy contracts are relevant to these proceedings.
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OCC has raised a number of specific concerns regarding the contracts
leading to its recommendations that the Commission make all generation
related charges by-passable, prohibit reimbursement of Regulatory Transition
Charges, and conduct an investigation regarding possible code of conduct and
corporate sepa.rationr violations.®® DE-Ohio addresses below each concemrn

raised by OCC.

First, OCC raised four concerns relative to DERS contracts—

The four concerns are that each contract:—

There is pothing wrong with any such provisions and the record evidence

supports such a finding by the Commission.

69

in re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, er al. (Hixon’s Prepared Testimony at 73-74)
(March 9, 2007).

dat 12,31

{d at 13-14, 32.

71
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The first contract provision questioned by Ms. Hixon stated a concern

that DERS entered into contracts

Ms. Hixon made the same complaint with respect to the two Cinergy

contracts with

Again, there is nothing wrong with such a

provision where, as in this instance, the utility is not a party to the transaction.

|

Second, Ms. Hixon is concerned about what she characterizes as the

Ms. Hixon’s concern in this regard is

without foundation as

{d. at 13, 32.
o 1.

Ohio Rev. Code Ann. § 4928.03 (Baldwin 2007).

In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, ¢! al. (Hixon's Prepared Testimony at 13, 32)
(March 9, 2067). :

™ Ohio Rev. Code Ann. § 492837 (Baldwin 2007).
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In re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, er al. (TR 111 'dt 32-33) (March 21, 2007)
Id at 37-38.

In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, el al. (Hixon's Prepared Testimony at BEH-
Attachment 2-11) (March 9, 2007).
&0 id. at 13, 32,

In re DE-Ohic's MBSSO Case, Case No. 03-93-EL-ATA, er af. (TR. {ll at 33) (March 21, 2007).

£l
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Finally, OCC witness Beth E. Hixon was concerned that

Ultimately, Ms. Hixon contradicted each of her concerns on cross-
examination and found the contract terms she examined to be reasonable. She

was correct on cross-examination, and the concerns raised in her direct

testimony were baseless.

Only two contracts were exceptions. The -ontract, entered well

after-signed the Stipulation, was not terminated as-was paying

DERS under the terms of the contract.3* The Cinergy contracts with-

had little to do with these proceedings and had nothing to do with DE-Ohic.

B In re DE-Ohio's MBSSO Case, Case Na. 03-93-EL-ATA, et al. (Hixon’s Prepared Testimony at 14, 32)
(March 9, 2007).

¢ in re DE-Qhio's MBSSO Case, Case No. 03-93-EL-ATA, e al. (TR. 111 at 33-34) (March 21, 2007).

& {d at BEH-Attachments 6, [2.
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The-contracts had everything to do with Cinergy attempting to be a good
corporate citizen by hclping_
- trying to secure cogeneration business for a non-regulated affiliate,
and trying to gain support for its regulated affiliate.85 There is nothing wrong
with DE-Ohio’s actions regarding the- or- contracts.
Ms. Hixon also raised concerns with certain contract provisions, in the

same contracts previously discussed that appear to commit DE-Ohio to some

First, DE-Ohio cannot explain the contract terms in a DERS contract. It
is, however, important to note that DE-Ohio was not a party to these contracts
and therefore, could not be ﬁmnd to them. Also, DERS never asked DE-Ohio
sto comply with any contract terfns. Both Greg Ficke and Charles Whitlock, the
President of DERS, testified to the fact that DERS never asked DE-Ohio to take

any action, let alone an action pursuant to its contracts.8

Second, [

35

in re DE-Ohio's MBSSQ Case, Case No. 03-93-EL-ATA, et al. (Ficke's Deposition Transcript at 73-77)
{February 20, 2007).

% In re DE-Ohio's MBSSQ Case, Case No. 03-93-EL-ATA, er al. (Hixon’s Prepared Testimony at 27)
{March 9, 2007}

N 173

in re DE-Chio's MBSSO Case, Case No. 03-93-EL-ATA, et al. (Ficke's Depaosition Transcript at 29, 51-
52} (February 20, 2007); in re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA er al. (Whitlock’s Depositian
Transcript at 106-107) (January |1, 2007),

8B
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—

— The filing was public and all contract signatories could have
reviewed the filing, The contract terms may have simply been a reflection of
the public knowledge of the signatories. Regardless, there is simply no record
evidence that DE-Ohio was ever involved in any of these contract provisions or
was bound by them.

Ms. Hixon maintains that DE-Chio was engaged in the contract
negotiations based upon Mr. Ricke’s deposition statements.®! Despite the faf;t
that Ms. Hixon’s direct testimony is footnoted throughout, she does not cite to
any portion of Mr. Ficke’s deposition transcript which would support such an
allegation-- clearly because it is apparent from the deposition transcript that
Mr. Ficke was not substantially involved in the negotiation of the contracts. As
previously discussed, with respect to the various DERS and Cinergy
agreements questioned by OCC, Mr. Ficke stated, “I was involved in
preparations of infermation, reviewing information, those sorts of things in my

role as a Vice President of Cinergy Corp. 1 guess if you are asking for someone

9

- In re DE-Ohio s MBSSQO Case, Case Mo. 03-93-EL-ATA, ef al. (TR. 111 at 60) (March 21, 2007).

In re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, ei al. (Hixon’s Prepared Testimony at BEH-
Anachments 2-12) (March 9, 2007%; fn re DE-Ohio Distribution Rate Case, Case No. 04-680-EL-AIR {Application)
(May 7, 2004).

o in re DE-QOhio's MBSSQ Case, Case No. 03-93-EL-ATA, ef al. (Hixon's Prepared Testimony at 28)
(March 9, 2007).
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involved in the negotiations who is exclusively a CG&E employee...l don’t think
there was anybody involved in negotiations that was like that 792
Ms. Hixon alsc points to e-mails between- and Paul Colbert and
James Gainer, attorneys for Duke Energy Shared Services who were acting on
behalf of DERS at the time, as evidence of DE-Ohio’s involvement in the
contract negotiations.?2 She suggests that because the e-mails reference
‘-/CG&E scttlement,” instead of-/ CRS settlement, that DE-Chio was
involved.? She also suggests that DE-Chio’s involvement is evidenced because
Paul Colbert inadvertently signed the documents as “Senior Counsel, The
Cincinnati Gas & Electric Company.”®5 These incidents do not reveal the intent
of the contract signatories. The contracts were signed between DERS a.nd-
S
While the signatories may have used inaccurate but convenient
nomenclature, and Mr. Colbert may have made an error in his signature line by
inadvertently misstating the Companyr he was repfesenting at the time, the
contract itself reveals the signatories were not mistaken as to the identity of the
contracting parties. Mr. Colbert is an employee of a shared services company
and provided legal service on behalf of all of the Cinergy-owned corporations. If
that i1s the only communication error regarding over thirty contracts between

numerous parties, it becomes clear that DE-Ohio followed proper corporate

92

In re DE-Ohio's MBSSD Case, Case No. 031-93-EL-ATA, & al. (Ficke's Deposition Transcript at 36)
{February 20, 2007) {emphasis added).

» iIn re DE-Ohia's MBSSG Case, Case No. D3-93-EL-ATA, e/ af. (Hixon's Prepared Testimony at 29)
{March 9, 2007}

w 123

» 1d.

5 fd. at BEH-Attachments 2, 8.
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separation and code of conduct protocol. There is nothing in these
communications, or anywhere else in the record to suggest DE-Ohio

involvement in the contract negotiations.

Ms. Hixon also questions contractual provisions that_

Finally, Ms. Hixon discusses various option contracts between DERS and
various customers.?? Except for the Cinergy contract, DE-Ohio’s contract with

the City of Cincinnati, and the DERS contract With- the option contracts

are the only contracts that

It 1s significant to note that all of the option contracts were entered into
after the Commission issued its November 23, 2004, Entry on Rehearing in
these proceedings.!®! In other words, the evidentiary record was closed, all

parties had presented their cases and the Commission had reached a decision

97
98
99

1d a1 30.

In re DE-Ohio s MBSSO Case, Case No. 03.93-EL-ATA, er af. (TR- 11 at 33-34) (March 21, 2007).

In re DE-Ghio's MBSSO Case, Casc Na. 05-93-EL-ATA, £ gl. (Hixon's Prepared Testimony at 48)
(March 9, 2007).

09 id. at BEH-Attachment 17,

{d at 55.
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prior to the effective date of all of the option contracts. Ms. Hixon does not
dispute this fact, but incredibly believes the contracts are relevant to the
MBSSO proceeding because they derive from the prior contracts that she
believes were used to gain support for the Stipulation and Alternative
Proposal.192 DE-Ohio has already discussed the readily apparent reasons why
the contract signatories reasonably supported the May 19, 2004, Stipulation,
and the Alternative Proposal made by DE-Ohio on rehearing, because it was in
their economic self interest. The important point is that Ms. Hixon agrees.!03
On their own terms, and based upon the eifective dates of each option
contracts, these contracts could not be relevant to the Commission’s

determination in these cases.

email results in a complete misrepresentation of the communication, which

was,simply Mr. Ziolkowski’s response to an inquiry that was forwarded to him
by fellow employee. Mr. Ziolkowski is not a manager or corporate officer. He
had no first-hand knowledge regarding the negotiation of the DERS contracts
or any of the history of the preceding direct serve contracts. Mr. Ziolkowski’s

email was based upon his own speculation and conclusions.

102
: id.
:zz in re DE-Ohio's MBSSQ Case, Case No, 03-93-EL-ATA, er al. (TR. 11l at 33-34) (March 21, 2007).
in re DE-Qhio’s MBSSO Case, Case No. 03-93-EL-ATA, er al. (Hixon’s Prepared Testimony at 54)
(March 9, 2007).
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OCC is well aware of this fact. The deposition transcript makes it clear
that Mr. Ziolkowski did not know of the existence of the optien contracts, had
never seen the option contracts, was not involved in the negotiating process,
had not performed any analysis regarding the contracts, did not know of
anyone in the Company that had performed analysis, and simply calculated the
payments using a monthly automated report.105 As was the case regarding Mr.
Ficke’s deposition transcript, no reasonable person reading Mr. Ziolkowski's
deposition transcript could conclude that the e-mail relied upon by Ms. H"umn
is specific legal or technical analysis of these contracts or that Mr. Ziolkowski
had any substantive or improper inveolvement with the option contracts. Mr.
Ziolkowski only became involved with the agreements in the spring of 2006, as
a result of the merger of Duke Energy Corporation and Cinergy Corporation,
when the prior individual who had administered the contracts took a new
position with the company. OCC is wrong to use inference where facts are

available.

Ms. Hixon raises four final concerns with the contracts.mf’_

0 In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, & al. {Ziolkowski's Deposition Transcript a1 34-
42, 48-30) (February 13, 2007).
e In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA e af, (Hixon's Prepared Testimony at 56) (March

o7 OHIO ADMIN. CODE ANN. CHAPTER 4901:1-35 (Baldwin 2007).
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This issue has been decided by the

Commission and the Court.199 Specifically, the Court held:

We conclude that the Commission’s approval of
CG&E’s alternative to the competitive bidding process
was reasonable and lawful. The Commission found
that CG&E’s price to compare, as part of the standard
service offer, was market based, and OCC has offered
no evidence to contradict that finding. Various
consumer groups were parties to the Stipulation and
approved the price to compare and the method by
which the price to compare would be tested to ensure
that it remains market based. CG&E’s rate
stabilization plan provides for a reasonable means of
customer participation. Finally, there appears to be
significant competition in CG&E’s service area through
the presence of five competitive electric retail service
providers. Tor these reasons we reject OCC's third
proposition of law.110

Even if the OCC were correct in its argumen_

_ Revised Code Section 4928.14 permits the utility .to. forgo the
~ competitive bid process if consumers have substantially the same option as
they have in the competitive market.!!! Pursuant to the findings of the
Commission and the Court, no competitive bidding process is required as
consumers have such options. DE-Qhio has five active CRES providers in its

certified territory providing service to this day.

108
9, 2007).
0%
e
1

I re DE-Ohio 's MBSSO Case, Case Na, 03-93-EL-ATA ef al. (Hixon's Prepared Testimony at 56) {(March
Ohio Consumers’ Counsel v. Pub. Util, Comm 'n, 111 Ohio St.3d 300, 313, 856 N.E.2d 213, 228 {2006)

id. (emphasis added)
Ohio Rev. Code Ann. § 4928.14 (Baldwin 2007).
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Second, Ms. Hixon opined that the contracts impeded the development of

the competitive retail electric service market. 12 —

Ohio Administrative Code Section 4901;1-20-16 recognizes as an affihate
even “internal merchant functions of the electric utility, whereby the electric
utility provides a competitive service.”1'%  OCC’s theory demands that it

recognize all Duke Energy Corporation affiliates as one entity. That stands the

I =i

-Duke Energy Corporation cannot be faulted for lollowing standard ceonsolidated

accounting principles. The rules require that DE-Ohio does not subsidize
DERS and vice versa.!l? OCC has presented no evidence of any improper
financial transaction between DE-Ohio and DERS or Cinergy. That is because

there is no such transaction.

" In re DE-Ohio's MBSSO Case, Case No. 03-93-EL-ATA, et al. (Hixon’s Prepared Testimony at 56)

(March 9, 2007).

1 1d. at 63.

1 OMIO ADMN. CODE ANN. CHAPTER 4901:1-20-16(B}(1) (Baldwin 2007).

b ir re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, ¢t al. (DE-Ohic Remand Exhibits 24, 23, 26)
(March 2, 2007], :
" in re DE-Ohio’s MBSSO Case, Case No. 03-93-EL-ATA, e! al. (TR. 111 at 104) {March 21, 2007),

1 OHIo ADMIN. CODE ANN. CHAPTER 4901:1-20-16(D) (Baldwin 2007).



Further, even Ms. Hixon’s logic is entirely faulty. Any consumer who
signs a contract with any CRES provider, or th%l;%'cflgooses to remain with the

_Wutﬂity, is not going to switch providers unless offered a lower price. —
b

_’l‘he CRES provider seeking the business simply has

, O offer an attractive price. That is true of DERS’s customers, just as it is true
01’_ or_ customers. There is no
change to the demand curve, or improper conduct. The customer simply gets
the price it negotiates. That is how the market is supposed to work. If these
contracts have resulted in lower prices for some customers, that is a benefit of
the market not a detriment,

Third, Ms. Hixon alleged the contracts are discriminatory.!® This
allegation is without merit. Any customer is free to call DERS and seek service
just as they may seek service from any other CRES provider. All consumers,
including the signatories to the various contracts, are paying DE-Chio the
MBSSO price approved by the Commission, no more and no less, OCC has not
alleged otherwise. There is no discrimination involved in the provision of
contracts by DERS or Cinergy.

Finally, Ms. Hixon believes that “secret” negotiations excluding OCC {rom
the discussions influenced the Commission by creating support for the

Stipulation and Alternative Proposal that would not have been forthcoming

118

In re DE-Chio’s MBSS0 Case, Case No. 03-93-EL-ATA, ef al. (Hixon’s Prepared Testimony at 56)
(March 9, 2007).
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otherwise.119 First, the record evidence shows that DE-Chio held exteﬁsive
settlement discussions with all Parties to these proceedings and all Parties
reviewed the Stipulation before it was filed.12¢  Second, the Commission
rejected the Stipulation and the Alternative Proposal so it is difficult to see how
support for each proposal is relevant to the MBSSO ultimately ordered by the
Cornmission. Third, there is nothing wrong with confidential meetings with one
or more Parties to a.case to the exclusion of other Parties. Such a process
encourages settlement to the benefit of all stakeholders. Sound public policy
encourages the negotiated resolution of litigation and other disputes.

Further, confidential settlement discussions resulting in agreements not
brought to the Commission for approval are routinely engaged in by OCC and it
is disingenuous for OCC tu complain when it engages in the same conduct.12!
OCC negotiated and entered into an agreement with DE-Ohio in Case No. 99-
1658-EL-ETP whereby DE-Ohio paid $750,000 to OCC and the Ohio
Department of Development.122 Like the contracts at issue in these
proceedings, that contract with OCC was never filed before the Commission,
OCC entered a contract with DP&L that OCC tried to enforce before the
Commission and the Court.!23 That contract was also not filed for approval
with the Commission.  Additionally, OCC held confidential settlement |

discussions regarding its appeal of the Commission’s order approving the Duke

9

Id.
6 In re DE-Ohio’s MESSC Case, Case No. 03-93-EL-ATA, e/ al. (Ficke’s Deposition Transcript at 22-23)
(February 20, 2007) (emphasis added).
a In re DE-Ohio's MBSS0O Case, Cese No. 03-93-EL-ATA et al. (DE-Ohic Remand Ex. 20-23) (March 21,
2007).
i Jd.at DE-Ohio Remand Ex. 20.

1 mmcMwmwamdumamaammmuMmmmmwa%jﬂN£mwulHﬁaw&
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Energy merger with Cinergy without Staff participation even though the
Commission, not DE-Ohie, was a party to the appeal.1?* That settiement was
similarly not filed before the Commission although it was made public. Finally,
OCC held confidential settlement discussions with Parties in the 2004 MBSSO
proceedings, including with Staff, but excluding DE-Ohio.!25 OCC made
confidential settlement offers to the other parties that have not been revealed to
this day.12¢ Apparently, using this double standard, it is acceptable for OCC to
engage in “secret’ settlement discussions and enter “secret” settlements but
unacceptable for any other party to entertain confidential negotiations. If
anything, the presumption should run the other way for a public agency such
as the OCC. In all events, OCC’s concerns are misplaced and should be
dismissed.

Even after raising all of the aforementioned concerns, Ms. Hixon stated
that she has not found any wrongdoing on the part of DE-Ohio nor is she
making any accusations.127 Despite the fact that Ms. Hixon does not find or
allege a violation of any rule, Ms. Hixon reguests an investigation into possible
wrongdeing by DE-Ohio. The Comumission should reject OCC’s
recommendation. 1 OCC believes it has evidence of improper behavior, a
complaint is the proper process. There is no such evidence and no need for an

investigation. OCC has conducted full discovery and all of the facts are before

14 In re DE-Ohio’'s MBSSC) Case, Case No. 03-93-EL-ATA et al. (DE-Ohio Remand Ex. 22) (March 21,

2007,
125 {d. at DE-Ohio Remand Ex. 23.
12 I

= In re DE-Ghio’s MBSSO Cuase, Case No. 63-93-EL-ATA et al. (TR. {1 at iOS) (March 21, 2007).
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the Commission. There is no reason to expend further time and resources on
this issue.
CONCLUSION:

For the reasons set forth above, DE-Ohio respeétfully requests the
Commission reaffirm the MBSSO it ordered on November 23, 2004, in its Entry

on Rehearing and reject OCC’s request for further investigation.

Respectfully Submitted,

ST

Paul A. Colbert, Trial Attorney
Associate General Counset

Rocco D’Ascenzo, Counsel

Duke Energy Ohio

2500 Atrium I, 139 East Fourth Street
P. O. Box 960

Cincinnati, Ohio 45201-0960

(513) 287-3015
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L. INTRODUCTION
Cinergy Corp ("Cinergy") and Duke Energy Retail Sales, LLC ("DERS") find

themselves in an unnsual position in these proceedings., Neither was a party to these

-proceedings when the issues now before this Commission were determined. Neither

contpany has any interest in these proceedings other than an interest in préserving certain
confidential business information that each was compelled to produce. Yet, both find
themselves forced to address unsupported accusations of improprieties by the Office of
Consumers Counsel ("OCC") based on the existence of commercial agreements beiween
Cinergy/DERS and third parties that bave no relevance to the issues remaining following
the Supreme Court of Ohio’s decision on remand. OCC has apparently determined that
such allegations represent its only opportunity to discredit decisions made by this
Commission that have been affirmed by the Supreme Court of Ohio on direct appeal.

In pursuing this strategy, OCC has lost sight of the fact that the additional
discovery that it was permitted was not from Cinergy and DERS, but from CG&E. 0CC
has also lost sight of the .oniy issue that prompted the Chio Supreme Court to permit it
forther discovery in the first place: Whether @ single agreement to which OCC was
denied access through discovery had any relevance to the bargaining that occurred among
capable, knowledgeable representatives of parties fo a stipulation submitied to this

Comrmnission which, for its own reasons, the Commission declined to adopt.




II. PROCEDURAL BACKGROUND

A. CG&E's Initial Application Addressing the End of its Market
Development Period.

The Cincinnati Gas & Electric Company’ ("CG&B") initiated PUCO Case No.
03-93-BL-ATA on January 10, 2003, by filing as application to modify its non-
residential generation rates to provide for a market-based standard service offer
("MBSSO") to its customers and to establish a competitive bid service rate option
("CBP"), all as contemplated by Am. Sub. 8.B. 3. CG&H's filing was imiended 1o
conform to the statutory process by which market based pricing was to be made available
{0 its customers at the end of the market development period described within Am, Sub,
S.B. 3 and within Orders issued by this Commission in CG&E's electric transition plan
case, Case No. 59-1658-EL-ETP. Numerous parties intervened in Case No. 03-93-EL~
ATA et al, and comments were filed in March and April, 2003, regarding CG&ZE's
proposals. As described within ﬁs application, CG&E indicata;d its intention to divest
itself of all generation assets.

On December 17, 2003, nearly a year after CG&E filed its application in Case
No. 03-93-EL-ATA ez al., this Commission issned its Finding and Order in case number
01-2164-EL-ORD. In that docket, the Commission adopted rules 4901:1-35-01 er seg.
{hereafter "Rule 35") which contain the Commission's regulations regarding the conduct
of the competitive bid process and the terms that would conﬁ'ol electric utilities' market-

priced standard service offers to the public, Thus, nearly a year afier CG&E proposed

! CG&E's name was changed to DE-Ohio, of course, following this Commission's approval of the merger
between Cinergy Corp. end Duke Energy in Case No, 05-732-EL-MER. In this brief, Cinergy and DERS
will refer to this entity as CGA&RB prior to the merger, and as DE-Chio post merger.




the manner in which it would "go to market," the Commission formalized the rules that
wonld govern the process of "going to market."

B. The Commission's Request to CG&L for an RSP Proposal.

This Commission is of course constrained by those provisions of Am. Sub, 8.B. 3
that terminated the Commission's jurisdiction 1o regulaie the pricé éf 1;]16- generation
portion of electric service. Although without legal authority io prescribe raies, this
Commission chose to act upon its concern that the markets for electric generation service
were not developed to the extent that the Commission felt the Gcnerai Assembly believed
would be the case when it enacted Am. Sub, S.B. 3.

With legitimate concerns and legal constraints upon its ability to address those
concerns,” this Commission issued an entry dated December 9, 2003, that, among other
things, asked CG&E to voluntarily file a plan that would protect its customers against
the same sort of substantial price increases in electric generation costs that have ocourred
in other states that have "gone to market." Specifically, the Commission asked CG&E to
propose a rate stabilization plan ("RSP") that would saﬁsfy three different, and in many
ways, inconsistent goals: (1) provide rate ceﬁainty for consumers, (2) provide financial
stability for the utility,‘ and (3) provide for the further development of competitive
markets. |

Again, it is worth remembering that this Commission asked CG&E to submit an
RSP proposal a week before the Commission issued Rule 35 regulating the manner in
which electric utilities were to conduct their CBP processes and providing for the utilities’

_market-based, stendard service offers to customers. Thus, the Commission plainly

? Indeed, Cinergy and DERS share the Commission's concern that market based prices may resul, at least
in the short term, in an increase to all conswmers in the cost of eleciric power within Okio.



contemplated that CG&E would submit a plan that would differ dramatically from the
Commission’s CBP and standard service offer rules, coniained within Rule 33, at the time
that it made its request io CG&R.

CG&E complied on. January 26, 2004, and filed an RSP that differed significantly
from the original plan that CG&E had filed in preparation for the end of its markét
development period. Among the key differences between the original application and the
RSP, CG&E indicated that if it was to accept responsibility for stabilizing market rates, it
would need to retain control of iis generation agsets,

Additional parties ntervened, comments were filed on the RSP proposal, and
CG&E, Staff, and others filed testimony regarding the RSP. Evidentiary hearings began
May 17, 2004, |

C. The Proposed Stipulation.

‘Hearings regarding CG&E's RSP proposal were continued when, on May 19,
2004, .CG&E filed a stipulation that modified its RSP proposal. CG&E, the
Commission's Staff, and ten intervening emtities or imterest groups — First Energy
Solutions ("FES"), Dominion Retail ("Dominion"), Green Mountam Energy, Kroger,
Cognis Corp., People Working Cooparati\fely {("PWC"), Communities United for Action
("CUFA"), IEU-Chio, the Ohio Energy Group ("OEG"), and the Ohio Hospital
Association ("OHA") — each execuied the stipulation and agreed to support this
Commission's adoption of their stipulation. CG&E filed supplemental testimony on May
20, 2004, in support of the stipulation. Staff witness Richard Cahaan submitted

supplemental testimony in support of the stipulation on May 24, 2004.




Without necessarily indicating disagreement with the stipulation, & number of
infervenors chose not to execule the stipulation. Two intervenors, however, the Ohio
Consumer's Counsel ("OCC") and Ohio Marketers’ Group ("OMG"} actively opposed
tenns within the stipulation. Seeking eviglanc_:e in support of its epposition, OCC moved
on May 20, 2004, for an order compelling the produciion of any agreements Eetween
CG&EF and any party to the proceedings.” OCC's motion to compel was denied by the
Hearing Examiners, OCC and OMG then filed testimony in opposition to the stipulation
on May 26, 2004, and hearings resumed on May 26 and May 27, 2004.

D, The Commission's Rejection of the Proposed Stipulation.

On September 28, 2004, the Commission issued an Opinion and Order in which it
offered to "approve” the stipulation, but only with material modifications to its terms.
However, as filed by the parties, the stipulation provided that all parties were released
from any obligations thereunder if the Commission failed to approve the stipulation
without material modification. Thus, the Commission's action effectively invalidated the
stipulation and the parties believed that it ceased to exist upon issuance of the
Commission's Opinion and Order.,

E. CG&E's Response to the Commission's Rejection of the Proposed
Stipnlation.

On October 29, 2004, CG&E and others, including OCC, filed applications for
rehearing in response to the Commission's September 29, 2004, Opinion and Order, In
its application for rehearing, CG&E disagreed with the proposed modifications and
renewed its request that the Commission either (1) approve its original RSP proposal and

allow it to implement its MBSSO and CBP proposals or (2) approve the RSP as modified

? An agreement dated February 5, 2004 (as subsequently amended), between CG&E and the City of
Cincinnati, Olio wes the only agreement responsive to the discovery reguest,




by the stipulation or {3} approve a third and new option in which CG&E proposed 1o
reduce its total recovery by breaking certain proposed charges into different component
clements, by proposing that some (but not all) such components remain non-bypassable,
. and by changing the percentages of customers that might bypass components. CG&E
also asked the Commission to approve its retention of ganeratio-n assels that CG&E had
previously indicated wonld be divested by December 31, 2004.

F. The Commission's November 24, 2004, Entry on Rehearing.

On November 24, 2004, the Commission rejecied CG&E's request that it bé
authorized to "go 1o market" as proposed in its application. The Commission also
rejected CG&B’S request that the Commission approve the RSP, as modified by the
stipulation. Finally, the Commissioln rejected CG&E's compromise proposal. The
Commission then offered to accept only certain components of the alternative proposal in
CG&E's October 29, 2004, Applicaiidn for Rehearing, and rejected certain others, With
respect to even those components that it was willing to aceept, the Commission required
that CG&E justify those components through later filings before they would become
effective.

Without Commission approval, CG&E could not conduct the CBP or offer
MBSSO pricing to customers, Without Cormmission approval, CG&E's continued
ownership and operation of generation assets efier December 31, 2004, would constitute
a tecluical violation of Orders issued in CG&E's BTP case. CG&E therefore yielded to
the Commmission and subsequently amended its tariffs to implement an RSP on the terms
outlined in the Commission's November 24, 2004, Entry on Rehearing, despite its

dissetisfaction with the Commission's Entry, which would reduce CG&E's revenues by




approximaiely 32 Million dollars as measured against CG&E's RSP proposal, That
forcgone revenue is directly reflected in prices significantly beneath the level CG&E
belisved appropriate consideting the market risks thai appeared to exist at the end of
2004.

G, The Supreme Court of Ohio's Remand to this Comnﬁssioh.

Unlike CG&E, OCC was unwilling to accept the result imposed by the
Commission. Afier the Commission overryled severnl additional applications for
rehearing, OCC appealed to the Ohio Supreme Court on May 23, 2005, On November
22, 2006, the Ohio Supreme Court issued its opinion in this ﬁattar as Ohio Consumers
Counsel v. PUCO, 2006-Ohio-5789. Significantly, the Court upheld the Commission's
action against every substantive argument raised as error by the OCC — mcluding
CG&E's retention of its generating assets.

The Court found merit, nonetheless, regarding two assignments of error raised by
OCC regarding purely procedural issues. The Court remanded the case to this
Commission with an instruction that the Commission support its modifications to the
RSP by tefersnce to the evidentiary record. In addition, apparently accepting the
Commission's "approval" of the stipulation at face value, the Coutt held that OCC should
receive those agreements between CG&E and other pm‘i:ieslto the proceedings that it had
requested i discovery, finding that those agreements could be relevant o the narrow
issue of whether the stipulation resulied from "serious bargaining among capable,
knowledgeable parties" — the first element of the three-part test this Commission emplﬁys

in deciding whether or not o approve 2 stipulation by some, but not all, parties.




H. The Unnecessary and Unfair Involvement of Cinergy Corp and Duke
Energy Retail Sales, LLC in the Post-Remand Discovery Process.

In December 2006, CG&E complied with the Supreme Conrt of Ohio's opinion
and provided OCC with the single contract responsive to OCC's May, 2004 motion to
compel by lirodubing ‘a February, 2004, contract between CG&E and the City of
Cincinnati, Olio, While the City had appeared in the RSP cage and was aware of the
stipulation, it ﬁltimatcly chose to withdraw — without supporting the stipulation,

Recognizing at last that it's "victory" before the Supreme Court of Ohio was a
holtow one because the onlty agreement responsive to its discovery request was obviously
and entirely irrelevant to the issue identified by the Supreme Court, and notwithstanding
that it had not sougﬁt any other discovery in 2004, OCC sought to expand discovery
based cn allegations made in a separate lawsuit filed in federal court. As a result, on
December 13, and December 18, 2006, OCC demanded that agreements between DERS
(an entity formed by Cinergy to compete in the Ohio market as a competitive retail
electric service provider) or any corporate affiliate of DERS Wlth any customer of CG&R
be produced. DERS objected to tﬁat request and moved to quash the subpoena.

On January 2, 2007, the atiorney examiner correcily concluded that. OCCs
discovery request was too broad. Nonetheless, and even though the mandate of the Ohio
Supreme Court had already been satisfied, the attorney examiner gramted OCC a limited
expansion of its discovery. OCC was permitied to discover any agreements between
DERS and any party to the RSP case. Afler obtaining this expanded discovery, OQCC
served a similar subpoena duces tscum upon Cinergy.

When they received subpoenas compelling thei to produce commercial contracts

to which they are parties, Cinergy and DERS moved, and were granted the right, to




intervene to prolect their commercial agreements from public disclosure. Cinergy and

DERS asked the Commission for the protection to which their agreemenis ave legally

entilled pursuant to Qhio's Trade Secrets Acl, Ohio Revised Code § 1333.61(D), the

~ federal Trade Secrets Act, 18 U.8.C. § 1905, and this Commission's rules, O.A.C. §

4501-1-24, |
L Cinergy and DERS' Responses to OCC's Subpoena.

In response to the subpoenas from OCC, Cinergy praduced two agreements and

DERS produced & total of thirty-one agreements to OCC. Had OCC issued its 2007

subpoenas to Cinergy and DERS in 2004 and had OCC's 2007 discovery demands upon

DERS and Cinergy been granted at the time OCC moved to compel production from

CG&E on May 20, 2004, Cinergy would have had no agresments to produce and DERS

would have pmdﬁced fwo agreements —
Y ... i only agreements produced to OCC by Cinergy

and twenfp-nine of the ﬂﬂrty~one agresments produced to OCC by DERS in 2007, would
nat have been produced to OCC in response to its May 20, 2004, motion to compel for
the simple reason that they did not exist until after the date of the stipulation, OCC’s

discovery request, and the evidentiary hearing beld during 2004,*

4 gest agreement in time to the date of the stipulation is an agreement between DERS and




I. FACTS: THE CONTRACTS PRODUCED BY DERS AND BY CINERGY.
A. Contracts in which DERS Agreed to Provide Service to its Customers,
Not surprisingly, the DERS agreements concern DERS' efforis to secure
cugtomers for itself, Each DERS agreement reflects DERS’ cconomic decisions based
upon publicly available information regarding the status of the PUCO's RSP case aud the
likely market for electric generation service in Ohio. Any CRES monitoring the case
could have uged the same information, including the nature of the opposition to CG&E's

RSP, in the same way that DERS used that information,

hen the Commuission tejected the stipulation,

however, DERS' contracts with its customers were, by their terms, void.

10




When CG&E filed its application for rehearing, DERS again used the same
marketing strategy based on a similar assumption that the Commission would accepl
CG&RB's aliernaiive proposal regarding its RSP, During negotiations that occurred in

November, 2004 — six months afler the stipulation was filed - DERS employed the same

concept that it employed during the summar of’ 2004.

4
“

In both cases, of course, CG&E's proposals were matters of public record, the

\.

¢ oppos:tmn of the intervenors was similarly public record, and any CRES pursuing
7y .
market share conld have aﬂered prices based upon the same publicly avazlable
_ Information used by DERS to create a pricing mechanism attractive to the load

CRESes would logically most want to serve.

B. The DERS BEGIN REDACTION Option END REDACTION
Agreenents.

BEGIN REDACTION When this Commission rejected CG&E's alternative

proposal on November 24, 2004, DERS again re~evaluated its ability to offer service to




R

C.  The Kroger Agreegnts.

i

As OCC's witness regarding the contracts points out (OCC Remand Exhibit 2(A),

Prepared Testimony of Beth Hixon (hereafter, "Hixon Testimony"} pp. 23-25),.

e —
“




b. The Cinergy Agreements.
Cinergy produced two agreements, both With_ The first was eniered
fgr into two weeks afier the stipulation was filed with this Commission and the second, six
months later, _Mx Greg Ficke,
President of CG&E and a Vice-President of Cinerpy at the time Cinergy entered into the
N ‘Lgreenwnts,5 occupied & unique position in which to understand the agresments
“ betwoon Cinergy aud-and the impacts of those agreements on Cinergy and
CG&E. |
Mr. Ficlcelac]hmwledged the obvious fact that the interest of Cinergy includes the
interests of CG&E, bui also explained that l‘C'iucrgy had a number of incentives
completely unrelated to CG&E for entering into the-.greements:

Q.

e documents, why were these documents entered into,

_iie .

Q. ii ! si‘t it connited -

A, Correct.

All right.

af's not what I said, that's what I
meant to say, '

Q. Is there any other purposes for these agreements, Exhibits 15
and 167
Other than addres
during this time

the face of the agreement, T do recal] that

% Mr, Ficke is now & retired consultant to DE-Ohia,




Cinergy Corp. had an interest, may still have a continuing interest,

it providing energy to companies in the genera! vicinity of
in terms of constructing and operating cogeneration plants and, in a
sense, had a continuing interest in the vibrancy of thal arvea, and I
guess finally, just yon know, as a corporate citizen had an interest
in our customers continuing profitable operations.

(OCC Remand Exhibit 9, Confidential Feb. 20, 2007 Deposition of Greg Ficke (hereafier
"Ficke Depo."} pp. 74-75.)

Cinergy .entered into these agreements because it was interested in pursuing
cogeneration development opportunities with ‘Jmugh one of Cinergy's
unregulated subsidiaries;® was concerned about the ?onﬁnued viability of one of its larger
users of both electricity and other products and services provided by unregulated Cinergy
entities; recognized that -rosperity impacted the larger community in which
Cinergy companies operate, including an impact on employment levels that in turn,
indirectly impact Cinergy operations;’ and is interested in promoting the economic
viability in the Cincicnati ares in whichéis Jocated, END REDACTION
M. LAW AND ARGUMENT "

OCC — an entity created and charped by_ law exclusively with the representation
of residential customers of Ohio utilities - pro‘duced one witness to {estify regarding the
contracts produced to OCC by Cinergy and DERS. That witness, Beth Hixon, neither

qualified to render legal opinions nor offering any direct factual testimony, was presented

M. Ficke was later asked questions in which he identified Tri Gen, a/k/a Cinergy Sohutions as the specific
Cinergy affiliates concerned with potential development of cogeneration, (Ficke Depo. at 76.)

" Increased unemployment in the Cincinnati ares has both direct and indirect effects on demand for still
other Cinergy-provided services, including electric power provided by CG&B.
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to advocate OCC’s position thai the Commission should investigate DERS and Cinergy-

for reasons that are not clear:

Ms, Hixon does not suggest ~ in fact, Ms. Hixon does not even discuss — any

impact any DERS or Cimergy contract has npon the pﬁce paid by residential

consumers, For that matter, Ms. Hixon does not suggest that aﬁy of the contracts

impact any price paid by any customer to CG&E,

Ms, Hixon acknowledged thai she has conducted no studies which sugpest ary

way in which anyone, in any rate group, might suffer an injury as a result of
confracts that Cinergy or DERS produced and she acknowledged that she is

unaware of any such studies, (Hixon Testimony, pp. 125-130.)

Ms. Hixon alsc testified that she conducted no studies and is unaware of any that

demonsirate that the DERS contracts were eptered into at prices thar were
unreasonable in rethtion to the late 2004 — early 2005 market conditions, (Hixon

Tcsﬁlﬁony, p. 118)

Ms. Hixon was also unwilling to testify that DERS, Cinergy or CG&E have
violated this Commission's corporate separation rules. (Hixon Testimony, pp. 64~

66, Transcript of Hearing Vol. T, March 21, 2007 (hereafter "Hixon Cross™), pp.

142-143.) |

Nonetheless, OCC insists, based entirely upoﬁ Ms. I—Iixon‘s testimony, that this

Commission investigate Cinergy and DERS to determine whether they violated the

corporate separation rules of this Commission, OAC § 4901:1-20-16.

BEGIN REDACTION Ms. Hixon testified that she believes the contracts are

evidence of "unjust discrimination” by CG&R in favor of certain large commercial and



industrial customers of CG&E, at the expense of other large commercial and industrial
cnstomers of CG&E. (Hixon Testimony, p, 69,) In reaching this conclusion, Ms, Hixon
stmply ignores both the fact that these cusiomers are not her constituents, and the fact that
~ ifthe options are exercised, CG&E's relationship with those customers — at least in regard
ic generation service — ends. END REDACTION

A.  The Cinergy and DERS Agreements Had No Effect on the Outcome
Of CG&E's RSP Case,

The Ohio Supreme Court remanded this matter to this Commission for two
purposes, only the second of which is relevent to DERS and Cinergy, The Court held
that OCC should have received the discovery it requesied in 2004 (not that which it
requested in 2007), and that the Commission should determine whether any agreements
produced in response to that discovery were relevant to the issue of whether any
stipulation approved By the Commission was the product of “significant bargaiﬁing
among capable, knowledgeable parﬁes." Ms. Hixon does not address thesc points in her
testimony because first, discovery in 2004 would hzve yielded only one agreement
between CG&E and another party and that party did not support the stipulation, and
second, because no stipulation was ever accepled by the Commission.

Instead, OCC seeks to recast the entire focus of the Supreme Court’s opinion by
advocaling that the Commission engage in an investigation based on "common threads”
between the agreements. (Hixon Testimony, p. 45.) Ms. Hixon asserts that the net effect
of her "threads" is to insulate large customers of CG&E from the rate increases propossd
in the gtipulation, which she then posits must mean that the company's stipulation did not

have substantial support of CG&E's customers. (Hixon Testimony, p. 59.)
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First, and most obvious, the record in {his matter shows that CG&E's proposals
were never accepted by this Commission — the support of CG&E customers for CG&E's
proposals therefore is ultimately irrelevant. OCC recognizes, of course, thai the
stipulation was rendered irrelevant by the Commission's Entries of September and
Noveraber 2004, In fact, OCC itself hag argued that this Commission rejected the
stipulation, In re DE-Ohio's MBSSO, Case No, 03-93-EL-ATA ef. al. (OCC’s
Memorandum Contra CG&E’s Application for Rehearing at 3 n. 3, Nov. &, 2004), OCC
is now judicially estopped from asserting otherwise Fish v. Bd. of Commissioners of

Lake County (1968), 13 Ohio St. 2d 99, 102; State v. Nunez {Ohio App. 2d Dist. 2007),

2007-Ohio-1054, 2007 WL 756517. at § 6.

—The whole point of market competition is 1o foster

competitive pricing. Ms. Hixon herself admitied on cross exammation by CG&E's

counsel, Mr. Colbert ~ after first sparring about the subject ~ that price is a significant
factor in motivating customers to switch suppliers. (Hixon Cross, rp. 30-32)) END
REDACTION

B.  Neither Cinergy nor DERS Have Violated the Corporate Sepatration
Rules of This Commission.

Prior to the hearings on remand, Cinergy and DERS repeatedly asked that those
intimating violations of the corporate separation rules be directed to pursue their

allegations properly using thie complaint processes applicable to the corporate separation




rules. Both Cinergy and DERS also objected to the introduction of their confracts into
evidence in these proceedings when OCC sought to introduce them not to address the
issues on remand bui instead to support its vague allusions of misconduet.
L. Ms, Hixon's "Common Thread" Analysis Reveals Nothing but
Commercial Contracts that Contain Terms One Would
Anticipate,
Nonetheless, OCC succeeded in injecting the agreements into these procecdings.
OCC relies solely upon Ms. Hixon to explain its actions. Ms. Hixon, i tuzn, asks this
Commission to view with suspicion what she refers to ag the four "common threads" that
run through all the agreements. Ms, Hixon's "common threads" are:

» The coniracts deal with the purchase of power from DERS;

4 ¢ The contracts contain what Ms. Hixon describes as the
"reimbursement” of various rate elements;

« The contracis provide that DERS' customers will support the
CG&E stipulation; and

» The contracts provide that the agreements will be terminated in the
event the Commission fails to approve the stipulation.

In regponse to each of Ms. Hixon's "common threads," DERS and Cinergy can
only respond: "Well of course," DERS was formed for the specific purpose of operating
a CRES business. Necessarily, it seeks to sell generation services o customers. It is not
surprising, nor does it indicate a nefarious purpose, that DERS would enter into contracts
in which it agrees to sell power to customers. Thns, Ms. Hixon's first thread is
meaningless.

Ms. Hixon's statement of her second "cornmon thread” is somewhat misleading,
DERS does not "reimburse” its customers under the contracts. Viewed in their correct

context, and as Ms, Hixon herself admits, the structure of the DERS contracts, generally,
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provide for specific discounts applied to a baseline delermined by DE-Ohio's rates. Ms.
Hixon admits {hat m the abstract there is nothing wrong with such a structyre and that it
may be reasonable fo adopt such a structure. (Hixon Cross, pp. 32-34.) ‘Ms. Hixon
apparently objects that the leve! of discounts is determined through relationships to
{rarious COMpPONEnts ofr DE-Ohio's RSP. However, as discussed above, DERS' pricing
structure is based upon publicly available information and reflects nothing more than the
application of sound marketing principles,

Ms. Hixon is somewhat less than clear why she belisves her third "common
thread" should concem this Commission. Both the "Pre-Order contracts" and "the Pre-
Rehearing contracts” — to borrow Ms, Hixon's terminology — are based upon the parties'
understanding of the economic consequences that would result from this Commission's
anticipated approval of CG&FE's prices, and a desire to secure economic benefits out of
those consequences.r As a result, the parties naturally would support an outcome that
would secure them the anticipaled economic benefit,

It is equally difficult to understand Ms. Hixon's concern with her fourth "common
thread,” which is related to the fact that the contracts all contain language nullifying the
contracts in- the event this ‘Commission chose not to 'approvc the stipulation (or later, the
alternative proposal by CG&E). Failure by this Commission to approve the stipulation
(or the alternative) would obviously change the economic equations upon which the
parties had based their agreements. Becﬁuse the parties recognized the potential thaf this
Commission might not act in accord with their expectations, they sought to pi'otect

themselves against such an event. Ms. Hixon's "common threads", therefore, are merely




logical economic terms, are in no way remarkable, and certainly do not justify OCC's
demands for an investigation.
2. CG&E Did Not Negotiate DERS' Agrecments,

Although not descril?ed as one of her "common tlweads,” Ms, Hixon expresses a
fifth concern in that she claims that CG&E was directly involved in the negotiation of the
DERS agreements, asserting that CG&E (1) was reprasented in those negotiations by its
President, Mr, Greg Ficke, and (2) that CG&R bound itself to various ections in those
agreements, Ms, Hixon bases her claim that CG&E negotisted DERS' agreements on the
statement that Mz, Greg Ficke, the former president of CG&E admitted in his deposition
that he wes involved in the negotiation process on behalf of CG&E. (Hixon Testimony,
p.28.)

This ie emphatically not the testimony of Mr. Ficke, who was both CG&E's
president and a Cinergy Vice President at the time in question. Excerpts from M. Ficke's
deposition, quoted at considerable length below, reveal that Ms. Hixon has distorted Mr.
Ficke's testimony and her interpretation of his testimony ignores its context entirely:

Q. ‘Who in the CG&E and affiliasted companies negotiated these

agreements?

A There were 8 nwmber of lawyers involved.  There were
representatives from Cinergy Retail Sales that were involved.

And who wouid that be?
From the Legal department would be Panl Colbert, Jim Gainer.
From Cinergy Retail Sales, Jason Barker, Jack Farley, Uma . . |

Nanjundan. . . . Chuck Whitlock. There were a number of people
that I recall being involved from time to time.

>0

And that was with the negotiations.

Tither with the — and it depends how you define "negotxahons "l
mean, there's a lot of preparation for negotiations which a lof of
people are involved in. They aren't all involved in sitting across

> O




|

the table if that that's how you're defining "negotiations.”" I was
more defining people that were involved with the process.

(Ficke Depo., pp, 29-31.)

Q.

A little while ago you mentioned who were several individuals that
were involved in negotiating agreements between CRS and other
parties in the May time frame. Was there a CG&E representative
involved in that process considering al} the provisions in this, for
ingtence, BExhibit 5 that relate to Cincionati Gas & Electric
Company,

I was involved in it,

Okay. Anybody else besides you? You were involved in the
negotiations of these agresments, is that cotrect?

I was involved in the preparations of information, reviewing
information, those sorts of things in my role as a vice president of
Cinergy Corp. 1 guess if you're asking for someone involved in
the nepotiations who is exclusively 8 CG&E employee, you know
like maybe some of the workers on the coal pile at some of these
stations, they're CG&E employees, they only work for a CG&E
plant, | don't think there was anybody involved in the negotiations
that was like that.

So the only people who would be in some way connected with
CG&E would be you as President and also legal counsel that
represented more than one corporation.

Yeal, and there were a gpumber of Cinergy Services folks that dld
work for a number of the affiliates, And Legal is a good example
of that, being Cinergy Services and doing work for a number of
different affiliates,

Mr. Barker and Mr. Farley and Mg, Nanjundan and Mr. Whitlock

are all examples of that?
I don't know what their classification is, but I would not be
surprised if they were Cinergy Services employees.

Were you referring to anybody besides that group of Cinergy
Services, Inc. employees that would have been involved in ’che
process of negotiating those agreements?

No, altheugh [ just - I don't mean for that to be an exhanstive list.

(Ficke Depo., pp. 35-37 {emphasis supplied).)



.. . Mr. Steffan's name appears on this; can you tell me what his
role was in the process?
Jack was Vice President of Rates, Cinergy Corp,

Do you know what his role in negoliations of the agreements with
parties at this particular point in time?

I should have mentioned him in that group of names that I
mentioned before, so either preparing information, attending
meetings, problem solving, any of those functions it would have
been typlcal for Jack Steffan to participate in.

RS R~

(Ficke Depo,, pp. 46-47.)

Q. What was yowr jnvolvement, either directly or in the back
with the
7

agreements ,
A Ireviewed draft of the documents probably provided comments,
explained 2t a high level what the contents of the agreements were.
So generally involved in the negotiations with the support of a
number of the people we've talked about.
(Ficke Depo., p. 77))
Thus, Mr. Ficke's testimony does not sﬁpport Ms. Hixon's statement. Insiead, Mr.
Ficke identifies bimself as virtnally the only person associated with CG&E that could

even be said to be invalved in the negotiations, and he makes it clear that his involvement

resulted principally from his role as a Cinergy Vice President, not as President of CG&E.

Moreover, Mr. Ficke makes it clear that in even that capacity, his involvement was

indirect and principally involved providing and reviewing information. Mr. Ficke
cerfainly does not suggest that he ever, in any way, wag involved in making an economic
decision on behalf of DERS.
3. CG&E Is Not Legally Bound by DERS Agreements.
Finally, Ms., Hixon suggests that this Commission should be troubled by
provisions within the DERS and Cinergy agreements which she states "binds" CG&E to

some action. Again, Ms. Hixon is not a lawyer and it is improper for her to express any
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opinion regarding the legal effeet of an agreement made by one enfity upon another entity
not party to that agreement, Moreover, Mr. Ficke's testimony again refules her
spggestion,

During his deposition, Mr. Ficke was asked to explain contract terms that refer to
CG&E, Mr, Ficke's response was clear: |

Q. And were you aware fhat there were commitments made in agreemenis
such as that shown in Exhibil 2 regarding the mamner in which CG&E
would submit its next distribution rate case?

A. 1 think I was generally aware of it, and I think af the fime I did agk our
Raie department whether these were things that we were going to do
anyway, something to that effect, Is this really any — does it really canse
us any problem? Is it something we were going to do anyway? And I
believe that that was the case. I wasn't something binding us in any way
because it was what we were going to do in any event.

So do you believe that CG&E fulfilled the, for lack of a better word,
dictates of that paragraph 57
A I don'i think this conld dictate what we did or didn't do. My belief is that
this is how we were approaching the case in any event, '
{Ficke Depo., pp. 28-29.)
Mr. Ficke's response cannot be more clear. He was not concerned by the fact that
a stmple statement of fact was being included in the agreement, nor did he view the
statement as in any way binding upon CG&E. Ms. Hixon's concern is without merit.
The inclusion of & statement of fact regarding DE-Ohio's plans does not legally bind DE-
Chio.
C. The Cinergy and DERS Contracts Do Not Constitnie Uniawful
Discrimination by DE-Ohio Among Its Large Commercial and Indusirial
Customers. ‘

The one allegation of wrongdoing that Ms. Hixon does appear prepared to

actually support is her allegation that the agreements rcpfesent DE-Ohio's
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"discrimination” in favor of certain customers, Neither the evidence nor the law,
however, supports Ms, Hixon's analysis,

Initially, the contracts are those of DERS and Cinergy, not DE-Obio. DERS and
Cinergy are unregulated commercial entities entitled to enter into any agreements they
choose, with any party they choose, without the necessity of justifying those agreements
or seeking approval of those agreements from anyone other than their own respective
boards of directors, In short, neither has an obligation to serve, and neither has an
obligation to deal with customers on a non-discriminatory basis. Both are free to strike
deals on whatever economic terms they can obtain.

Applying Ms, Hﬁm’s allegation to CG&E - a regulated snfity to which the
concept of "discrimination” might properly be applieﬁ — is equally unavailing, There is
no evidence in the record to even suggest that any customér of DE-Ohio pays DE—Ohio
anything other than the tariffed rates approved by this Commission.  No evidence
suggests that DE-Olio receives any more than the revenues if is authorized by this
Commission to receive. No evidence suggests that DE-Ohio receives any less than the
revenues which this Commission authorized it to receive, Mhmore, no evidence
suggests that any residential customer pays anything more than it otherwise would pay
for retail electric generation. - |

D. OCC's "Miscellaneous” Infimations Regarding the Agreements Are
Equally Without Merit.

Finally, Ms. Hixon's testimony contains a number of statements in an atfempt to
support insinuations of improper discrimination or violations of the corporate separation
rules. These slightly more specific insinuations of wrongdomg demonstrate the lack of

legal substance to Ms. Hixon's concerns.




For example, Ms, Hixon asserts that one of her concerns with the agreements is
that the net effcet of the agreements allows some customers 1o avoid paying DE-Ohio the
RTC this Commission approved in CG&E's ETP case. Ms, Hixon stated that she had
been advised that the avoidance of the RTC in this manner was unlawiful, A (Hixon
testimony, p. 69,) Of course, Ms, Hixon, who is not a lawyer, was forced io admit on
cross examinati'on that she was unaware that that Am. Sub, S. B, 3 expressly permits third
parties fo pay the RTC charges of others, (Hixon Cross, p. 135.); see also R.C, §
4928.37,

Similarly, Ms. Hixon professes concern that the Apgreements somehow will
iﬂﬂucﬁce this Commission's decision to grant waivers of this Commission's rules to DE~
Ohio. Ms. Hixon ignores the fact that CG&E did not exactly "request” waivers to this
Commission's rules. Insiead, this Commission asked CG&E fo propose an RSP. This
Commission was obviously aware when it did so that any such filing by CG&E ﬁrould
not conform to Rule 35 of this Comﬁssion‘s rules.

Similarly, Ms. Hixbn complains that none of CG&E's filings conformed to those
portions of Rule 35 which govern standard service offers and CBP processes. (Hixon
Testimony, pp. 57-58.) Again, Ms, Hixon fails io acknowledge that CG&E filed its
original application a full year before this Commission adopted Rule 35, or — again — that
the week before this Commmission adopted Rule 35 the Commission asked CG&E to
submit an RSP that it knew would inevitability not conform to Rule 35.

Ms. Hixon also complains that CG&E "excluded" OCC from negotiations
regarding the stipulation, (Hixon Testimony, p. 56.) As the record shows, however, this

statement is simply not true. First, the evidence demonstrates that CG&E conducted
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exiensive negotiations with all parties to these proceedings that cared to engage in such
negoliations, (Supplemental Testimony of Richard C. Cghaan filed May 24, 2004, Staff
Bxhibit 2, pp. 1-2.) Bven if it had not done &a, however, there is no requiremént of law
fhat compels CG&E to negotiate with all partics, or indeed with any parties to a Hitigated
case, Furthermore, there iz no requirement of law that compels all parties 16 a case to
agree fo & parficular stipulation in order for that stipulation io be submitted to this
Commission for its consideration,

To the extent that OCC complains that at least some negotiations oocunéd outside
its presence, however, il should be remembered that record evidence alse demonstrates
that OCC itself negotiated with parties to the proceeding while "sxcluding” CG&E from
participation in those negotiations. (See DE-Ohio, Remand Exhibit 22.) Morsover, the
record demonsiraies that OCC regularly enters info confidential seftlement agresments
with parties that are not filed with this Commission. For example, the record shows that
CG&E paid $750,000 to OCC and the Okio Departmens. of Developmént as part of the
resolution of CG&E's ETP case in the year 2000, and yet the settlement agl'eérqmtm
which it agreed to do s0 was ﬁot ﬁléd with this Commission. OCC, of course,.m;li)ported
the stipulation filed with this Commission in that matter. Similarly, the record shows that
OCC entered into a secret agresment with Dayton Power & Light Co. ("DP&L") m
DP&L's ETP case that was not filed with this Commission in conjunction with the
stipuiation. This agreement beceme public knowledge only when OCC later demanded
fhat this Coramission enforce that agreement, of which this Commisgion had no prior

knowledge,
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To be clear, neither DERS nor Cinergy accuse OCC of engaging in illegal or even
improper conduct. Bxcept as it may be consirained by Ohio's open records laws, OCC is
entitied to negotiate with others, publicly or privately, DERS and Cinergy will point ou,
however, that OCC's attempts 1o describe the process through which the parties to the
RSP negoliated the stipulation as something improper or illegal is incredibly duplicitous,
given OCC's willingness to engage in the same conduct.

V.  CONCLUSION.

For the foregoing reasons, this Commission should ignore OCC's red hetring

arguments and issue an entry determining that it is satisfied that the Cinergy and DERS

contracts ars beyond the jurisdiction of this Commission.

Respectfully Submitted,

Michadl D. Dortch (0043897)
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INTRODUCTION:
On June 22, 1999, the 123" Ohio General Assembly passed

Amended Substitute Senate Bill No. 3 (SB 3). SB 3 reflected the General
Assembly’s plan 1o restructure retail electric service and its
consequences are still felt today. In an effort to mitigate potential rate
shock and balance the interests of all stakeholders, the Public Utilities
Commission of Ohio (Commission) requested that Duke Energy Ohio
(DE-Chio) file a rate stabilization plan {RSP) market based standard
service offer (MBSSO) to provide (1) rate certainty for consumers; (2)
financial stability for the utility; and (3) the further development of

competitive retail electric service markets.! In approving a market price

In re DE-Ohio MBSSO, Case No. 03-93-EI-ATA, et al. (Entry at 3, 5) (December 9, 2003).



for DE-Ohio in November 2004, this Commission successfully achieved a
fair balance of these opposing interests. As stakeholders continue to
deal with these matters, this Commission must not lose sight of its goals.

Many Parties to these proceedings, and in particular the Ohio
Consumers’ Counsel (OCC), Ohio Partners for Affordable Energy (OPAE),
and the Ohio Marketers’ Group {OMG), are attempting to divert the |
Commission’s attention from its goals. The positions taken by these
parties are unsupportable because they ignore Ohic law, fail to consider
the facts and evidence of record in these proceedings, are based in large
part, upon mere inference and innuendo, and reflect a complete lack of
understanding of the risks faced by utilities in the competitive retail
electric market. If these special interest groups are successful in their
crusade to impose their own regulatory scheme, it would seriously
undermine the competitive retail electric market in Ohio and result in
adverse impacts for all stakeholders. This is particularly true with
respect to the positions advocated by the OCC. DE-Ohio submits that
such a result is not intended by either the Legislature, or this
Commission.

Sorting fact from fiction in the various initial briefs submitted in

these proceedings, the following is indisputable:



1. In its November 23, 2004, Entry on Rehearing, this
Commission approved a market price for DE-Ohio to
charge consumers, namely DE-Chio’s MBSSQ;2

2. DE-Ohioc has a market price which has been
unequivocally affirmed by the Ohio Supreme Court;3

3. DE-Ohio's implemented MBSSO is in the form of an
RSP, expressly designed to further the Commission’s
three goals, as discussed above;

4. DE-Ohio's implemented MBSSO market price was
within the range of market prices supported in the
record evidence in Case No. 03-93-EL-ATA et al, at the
hearing ending June 1, 2004;%

5. DE-Ohio’s MBSSO price ordered by the Commission in
its November 2004, Entry on Rehearing, was lower than
the RSP MBSSO price first proposed by the Company on
January 26, 2004, and lower than the RSP MBSSQ price
supported by the Company’s direct testimony submitted

in April 2004;3

2

2004).

In re DE-Ohio MBSSO, Case No. 03-93-EI-ATA, er al. (Entry on Rehearing) (November 23,

Ohio Consumers' Counsel v. Pub, Util Comm’n, 111 Ohic St. 3d 300, 310, 856 N.E.2d 213,
(2006); “We hoid that the commission's finding that CG & £'s standard service offer was markes based is
fupparted by sufficient probative evidence." Id, Emphasis Added.

In re DE-Ohio's MBSSO, Case No. D3-93-EL-ATA, et af. (Rose Second Supplemental Testimony
al 6-11) (February 28, 2007).

id



6. The Commission-approved MBSSO pricing structure
results in a market price that falls between the price
agreed to by the Parties to the May 19, 2004, Stipulation
and the price set forth in the Commission’s September
29, 2004, Opinion and Order (Opinion and Order}; and

7. The Commission’s Opinion and Order did not approve
the Stipulation agreed to by the signatory Parties, and
thus there was no approved Stipulation in these
proceedings.®

As discussed further below, this Comimission should remain

focused on its three goals, find that the misguided allegations raised by
the opposing intervenors lack credibility, and recognize and affirm the
merit and evidentiary support for DE-Ohio’s MBSSO as established in
the Commission’s November 23, 2004, Entry on Rehearing.

LAW AND ARGUMENT:

L The Commission should maintain the course established by its
November 23, 2004, Entry on Rehecaring.

The Commission has successfully navigated a course that allows
consumers to maintain relatively low and stable market prices while
prices skyrocket in states that have implemented retail prices based

upon wholesale bid processes. At the same time, the Commission's

¢ See e.g. In re DE-Ohio MBSS0, Case No. 03-93-El-ATA, & al. (OCC’s Mamorandum Conira

CG&E's Application for Rehearing at fn 3.){November 8, 2004);, “CG&E’s nomenclature regarding
“reinstating™ the Stipulation is misplaced,... The Commission never adopted the Stipulation, so there is
nothing to r¢instate.” See also, In re DE-Ohio MBSSQ, Case Wo. 03-93-El-ATA, et al, (Staff's Remand
Merit Brief at 13) (April 16, 2007), *No party ever recommended the final outcomes in the case. No one
agreed. There was no Stipulation.”



approach maintained the financial health of utilities while permitting
competitive retail electric service (CRES) providers an opportunity to
maintain a market position. This accomplishment is substantial given
the inherent conflict in the goals of stable consumer prices, financial
stability for utilities, and development of the competitive retail electric
service market. DE-Ohio asserts that the Commission should maintain
its course and recognize that the record evidence overwhelmingly
supports its prior decision establishing DE-Ohio’s MBSSQ.

A.  The record evidence fully supports DE-Ohio’s MBSSO.

From the outset of this remand proceeding, DE-Ohic has correctly
and consistently demonstrated that the Ohio Supreme Court clearly
delineated the scope of the Commission’s review on remand. With
respect to the MBSSO pricing structure approved by this Commission in
its November 23, 2004, Entry on Rehearing, the Court held that the
Commission must “thoroughly explain its conclusion that the
modifications on rehearing are reasonable and identify the evidence it
considered to support its findings.”™ The Commission was to support its
conclusion and was not directed to start afresh.

DE-Ohio, both through its testimony filed in the above-styled
remand proceedings, and in its Initial Merit Brief, demonstrated that the
existing record evidence supported the Commission’s modifications on

rehearing. Accordingly, DE-Ohioc will not recite the evidence present in

7

(2006).

Qhio Consumers’ Counsel v. Pub. Util. Comm’'n, 111 Ohio St. 3d 300, 309, 836 N.E.2d 213, 225



the record that supports its MBSSO pricing structure again, but will
simply summarize the points already made on brief, which address each
position asserted by the special interests of the various intervenors.

In its Initial Post-Remand Brief, OCC first argues that DE-Qhio's
MBSSO is unreasonable.® QCC alleges that the final MBSSO price is
poorly-defined, duplicative, and contains what OCC maintains are
“quantitatively uncertain estimates of costs or risks.” OCC’s claims are
wrong. Although the Commission-approved RSP-MBSSO resulted in a
repositioning of the components and a total price lower than was initially
proposed or supported at hearing, the various risk and cost factors
considered and justified by DE-Ohio in establishing an acceptable
market price did not change throughout the duration of the proceeding.

DE-Ohio’s witness Steffen, through his Direct, Supplemental, and
Second Supplemental Testimony filed in these proceedings, and on
cross-examination in the initial proceeding, addressed and supported the
various costs and risks facing DE-Ohio, as well as the price DE-Ohio was

willing to charge as compensation for those factors.1¢

8 in re DE-Ohio's MBSSO, Case No. 03-93-EL.ATA, et al. (OCC’s Remand Merit Brief at 13.)
(April 13, 2007).
s i

10 See In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al. (Steffen’s Testimony

at 3-27) {April 15, 2004); In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et ol.
{Steffen’s Supplemental Testimony) (May 20, 2004); in re DE-Ohie’s MBSSO, Case No.
03-93-EL-ATA, et al. (Steffen’s Second Supplementel Testimony) (February 28, 2007); In
re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al. Tr. VI. at 99, 102 (May 26, 2004).



For example, in Mr. Steffen’s Direct Testimony, filed on April 15,
2004, he fully explained and supported the RSP-MBSSO pricing
structure proposed by the Company in its January 26, 2004, filing, as
well as several modifications made subsequently to enhance the
competitive market.!! The calculations and mathematical support for
these pricing components were attached to Mr. Steffen’s testimony and
are part of the evidentiary record. 12

Additionally, DE-Chio witness Mr. Rose compared the price-to-
comparc component of the MBSSO price to three different market prices:
{1) the price DE-Ohic would have offered pursuant to its January 10,
2003, application; (2) the MBSSQO price offered by other Ohic electric
distribution utilities; and (3} the actual prices offered by CRES providers
in the market.!®* OCC has only criticized the comparison to DE-OChio’s
competitive market option price.14 The remainder of Mr. Rose’s market
price comparisons proving DE-Ohio’s MBSS0 is a market price remain
uncontroverted on the record. Mr. Steffen’s Supplemental Testimony
supported several changes made to the Company’s RSP-MBSSO pricing
formula, which were the result of discussions and negotiations with all

Parties, including Staff, OCC, various industrial and commercial

See In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. (Steffen’s Testimony st 3-27)
(Apri! 15, 2004).

2 id at JPS-1 - 11.

# In re DE-Ohio’s MBSSO, Case No, 03-93-EL-ATA, (Rose Direct Testimony at 45-47) (April 19,
2004).

a In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, (OCC’s Remand Merit Brief at 26-28) (April
13, 2007).



consumer groups, CRES providers, and residential consumer groups.}s
Significantly, Staff supported the modifications made to the RSP-MBSSO
contained in the Stipulation.16

Throughout his Direct Testimony and on cross-examination, Mr.
Steffen discussed at length the various costs and risks, including the
commitment of first call generation capacity, DE-Ohio faced in offering a
stabilized market price in a competitive retail electric market over four
years.l” The RSP-MBSSO price in total, not through any particular
underlying component, represented the compensation for those factors.18

The record evidence clearly demonstrated that the implemented
MBSS0 was set at a market price in 2004.'? The Commission confirmed
this conclusion when it established the final price-to-compare, which
was higher than the initial stipulated price-to-compare.20 The same is
true today. As evidenced by DE-Ohio’s witness Judah Rose in his

Second Supplemental Testimony, DE-Qhio’s implemenied MBSSO price

' In re DE-Ohio's MBSS0, Case No. 03-93-EL-ATA, er ai. (Steffen’s Suppicmental Testimony at

4.113 (May 20, 2004).

Ia In re DE-Ohio’s MBSSO, Case Ne. 03-93-EL-ATA, ef af. (Cahaan Supplemental Testimony at 1-
4) (May 24 2004}

. in re DE-Ohio’s MBSS0, Case No. 03-93-EL-ATA, e al. Tr. V1. at 52-53, §9-60, 94-99, 102,
126-127 (May 26, 2004).

s 14 at 54.

" In re DE-Ohio's MBSS0, Case No. 03-93-EL-ATA (Opinion and Order at 24) (September 29,
20043,
» In re DE-Chio's MBSS0, Case No. 03-93-EL-ATA (Entry on Rehearing at 14) (November 23,
2004). The final price-to-compare included the addition of emission allowances which were previously in
the POLR component of the MBSSQ, resulting in the averall higher price-to-compare.

10



is still in the range, although much lower, of acceptable and reasonable

market prices.?!

Clearly, the evidence supporting the reasonableness of DE-Ohic’s
MBSSO structure was not only present in the existing evidentiary record
of the initial 03-93-EL-ATA, et al, MBSSO proceedings, but it was
abundant. In the Second Suppiemental Testimonies of John P. Steffen
and Judah Rose, DE-Ohio thoroughly explained this evidence as well as
evidence showing that if the MBSSO were reset today, the market price
would rise.?2 The Comrission’s Staff agrees as evidenced by its prefiled
testimony.23 In its Initial Merit Brief, DE-Ohio further demonstrated the
record evidence supporting the reasonableness of its MBSSO and
contrasted it to the dubious positions taken by the OCC and other
special interests.?* Once again, the Staff agrees with DE-Ohio’s
assessment.25

Accordingly, this Commission should affirm DE-Chio’s
implemented MBSSO based upon the wealth of evidentiary support

present in the record of these consolidated cases.

a In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, ef al. Rose Second Supplemental Testimony

at 11) (February 28, 2007).
= See In re DE-Ohio’s MBSSQ, Case No. 03-93-EL-ATA, et al. (Steffen’s Second Supplemental
Testimony) (February 28, 2007); and (Rose Second Supplemental Testimony) (February 28, 2007).
z See in re DE-Ohic's MBSSO, Case No. 03-93-EL-ATA, er al. (Cahaan's Testimony at 13) (March
9, 2007},

In re DE-Okio's MBSSQ, Case No. 03-93-EL-ATA, et al. {DE-Chio’s Remand Merit Brief at 14-
23.) (April 13, 2007).

in re DE-Chio 't MBSSO, Case No. 03-93-EL-ATA, & al. (Staff’s Remand Merit Brief at 3) (April
13, 2007).

11



B. Special interests are attempting to support their positions
through a gross distortion of the facts.

The intervening special interests are making much ado about the
various formulaic components that arrive at DE-Ohio’s approved MBSSQ
price. Specifically, they assert that the infrastructure maintenance fund
(IMF) in relation to the system reliability tracker (SRT) and “little g” of the
implemented MBSSO, are an unsupportable fiction that results in double
cost recovery for DE-Ohio. These special interests also incorrectly
assume that the only evidence DE-Ohio presented in the record was in
support of the stipulation. These Parties support their conclusions by
distorting the facts presented in the initial MBSSO proceeding, by
completely ignoring the purpose of the Comimission requested RSP-
MBSSO, and by improperly advocating that traditional cost-based
regulated rate-making is still applicable. The specious arguments raised
by the special interests are not only misleading and harmful to
consumers, but are contrary to law. In light of this, DE-Ohio believes a
brief historical review is appropriate.

It is all too convenient to forget that the term “RSP” is simply the
name of a pricing mechanism, i.e. formula, used by the Commission and
DE-Ghio to arrive at the total MBSSO price which DE-Ohio is willing and
able to accept in the competitive retail electric service market in
exchange for the provision of competitive generation service. As Mr,
Steffen explained numerous times on cross-examination, and in his

Second Supplemental Testimony, the RSP-MBSSO price as proposed,

12



designed, modified and eventually implemented was a “total package®
price.26 The approved MBSSO, like the previous RSP-MBSS0O formulas
addressed in these proceedings, contained a 100% bypassable price-to-
compare and charges with varying degrees of avoidability comprising
compensation for DE-Ohio’s statutory Provider of Last Resort (POLR)
obligation. Together, the price-to-compare and POLR comprise DE-
Ohio’s total market price for competitive retail electric service..

In his Second Supplemental Testimony, Mr. Steffen discussed the
various MBSSO proposals and the differences in detail.2? It is
indisputable that throughout the duration of these proceedings, each
version of DE-Ohio’s RSP-MBSSO pricing formula included a price-fo-
compare and compensation for POLR services.2®8 Additionally, the
support used to arrive at a relatively stable and reasonable market price
for consumers that furthered the competitive market, as well as provided
the necessary compensation for DE-Ohio to remain financially healthy,
was consistent throughout these proceedings.?® This evidence was
presented in the Compény’s January 26, 2004, RSP MBSSO application,
as well as through the direct testimony of company witnesses John P.
Steffen, Judah Rose, John C. Procario, James Rogers, James Ziolkowski,

William Greene and Richard G. Stevie, filed in the proceedings on or

2%

27 fr re DE-Ohio’s MBSSO, Case No. 03-93-EL~ATA, er al. Tr. V1. a1 99, 102 (May 26, 2004).

in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai. (Steffen’s Second Supplemental
Testimony at 7-18} (February 28, 2007).

® In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et /. (Steffen’s Direct Testimony at 4) (April
15, 2004).

= ld atJPS 1-11.

13



about April 15, 2004, before the Stipulation was even formulated and
submitied into the record.3¢

In the approved MBSSO, there were changes to underlying terms of
some components, but not the overarching formula (Total MBSSO =
price-to-compare + POLR charges), ultimately used to arrive at the total
market price. The net result of those changes in the approved MBSSO
was; 1) an overall lower total price for consumers; 2) increased
avoidability of certain components; 3) an enhanced competitive market
through an increased price-to-compare; and 4) the restructuring of
certain components of the total price.

In a desperate attempt to support its factually inaccurate position,
OCC incorrectly asserts that the IMF has no factual basis and that the
SRT is the lone survivor of the Company’s POLR reserve margin charge
litigated in the initial MBSSO proceeding.3? OCC’s position relies upon
the misguided assumption that the reserve margin component of the
Company’s variable POLR charge, was intended to be a pure cost
recovery mechanism to provide reserve capacity for switched load. These
assertions are wrong.

As more fully explained below, the reserve margin portion of the

initially proposed variable POLR component was part of the total POLR

3 See In re DE-Ohic’s MBSSQ, Case No. 03-93-EL-ATA er a!. {Application) (January 26, 2004);

Id. (Steffen’s Direct Testimony) (April 15, 2004); (Rose’s Direct Testimony)(April 15, 2004); (John C.
Procario) Apri) 15, 2004); (James Rogers)(April 15, 2004); (Wiltiam Greene)(April 15, 2004); and Richard
Stevie)(April 13, 2004).

o In re DE-Ohio’s MBSSQ, Case No. 03-93-EL-ATA, (OCC's Remand Merit Brief at 17) (April

13, 2007).

14



price, not a singular cost recovery mechanism. It was not a cost tracker.
Similarly, the resulting IMF and the SRT are also part of DE-Ohio’s total
implemented POLR market price to the extent they are unavoidable. The
lineage of these two charges, the IMF and SRT, are clear when one
actually looks at the initial evidence and purpose of the reserve margin
presented at the initial MBSSO proceeding.

Unnecessary controversy surrounds the establishment of the IMF
and SRT in the approved MBSSO pricing formula. While the initials IMF
and SRT do not appear in the evidentiary record prior to the Company’s
Application for Rehearing, contrary to the accusaticns in OCC’s initié]
Merit Brief and as echoed in OMG’s initial Merit Brief, the underlying
justification for those price compenents, underlying obligatibns and
related risk compensation, was fully litigated in the initial MBSSO
proceeding.

The POLR charge as initially proposed and as later modified in the
May 19, 2004, Stipulation, was comprised of a fixed component and as
well as a variable component that was subject to a cumulative annual
adjustment capped at 10% of “little g.”32 The initial POLR was 100%
unavoidable, meaning all consumers, regardless of switching status,

were to pay the entire POLR. The fixed component was the rate

iz

In re DE-Ohio's MBSS0, Case No. 03-93-EL-ATA er al. (Steffen’s Direct Testimony at 3} (April
15, 2004). The cap was cumulative such that it was 10% in year one, limited to a total of 20% over the
initial bascline for year 2, 30% over the initial baseline for vear 3 etc, regardless of the prior year’s actual
percentage increase.

15



stabilization charge (RSC) and was set at 15% of “little g”.3% As explained
on direct and as clarified on cross-examination in the 2004 proceeding,
the total POLR charge including the fixed RSC was compensation for
various risks associated with providing POLR service3 The RSC
remained constant throughout this proceeding and was implemented
exactly as initially proposed.

As the name implies, the variable component of the POLR charge
was adjustable but subject to a cumulative 10% annual cap.3> This
variable component, as initially proposed, was also part of the total price
to compensate DE-Ohic for homeland security, tax adjustrment changes,
environmental compliance (including EAs} and a price for the reserve
capacity to meet 117% of DE-Ohio’s total load.3% The basis for the
market price for the 17% reserve margin was an estimate based upon
data from a widely accepted industry source, of the levelized annual cost
per kilowatt-year of constructing a peaking unit, including a reasonable
return.3” This mechanism, as part of the total POLR charge was 100%
non-bypassable.

Again, the initially proposed reservation charge was a fixed price

calculation with a cumulative 10% annual cap on increases in the POLR

5 14 ar 4,

M In re DE-Ohic’s MBSSO, Case No. 03-93-EL-ATA e al. (Steffen’s Direct Testimony at 11)
(April 15, 2004). Inm re DE-Ohio’'s MBSS0, Case No. 03-93-EL-ATA, et al. Tr. VL at 59, 99 {(May 26,
2004),
¥ In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA et al. (Steffen’s Direct Testimony at 3} (April
15, 2004),

% Id at 12-16.

7 In re DE-Chio's MBSSO, Case No, 03.93-EL-ATA er al. (Steffen’s Direct Testimony at 15)

(April 15, 2004). I re DE-Ohio's MBSSQ, Case No. (3-93-EL-ATA, er al. Tr. V1. at 102 (May 26, 2004).

16



charge. DE-Chio considered and supported it as part of the total
compensation package for providing POLR service, taking into account
the various POLR obligation risks and the first call dedication of the
Company’s generation fleet for POLR consumers.38 If the actual costs of
providing the 17% reserve margin for all load exceeded the market price
charged by the Company, or increased by more than cumulative 10% per
annum, consumers reaped the benefit. If the annual costs were less than
the market price, DE-Ohio benefited. In any event, DE-Ohio assumed
100% of this risk. In other words, this initial reserve margin POLR
charge was not a direct pass through of costs, for purchasing reserve
capacity to cover consumers who switched to a CRES provider.
Accordingly, it is through this originally proposed reservation charge that
the IMF and the SRT were born.

In its Application for Rehearing, DE-Ohio adjusted the reserve
margin calculation and essentially divided it into two distinct |
components, the IMF and the SRT. DE-Ohio proposed the creation of an
IMF from the original POLR charge to “compensate [DE-Ohio] for
committing its generation capacity to serve market based standard service
offer customers through December 31, 2008.73° In its November 23, 2004,
Entry on Rehearing, the Commission approved an IMF charge “equal to

4% of little g during 2005 and 2006, and equal to 6% of “little g” during

iz
39

in re DE-Ohio’s MBSS0, Case No, 03-93-EL-ATA, er af. Tr. V1. at 52-53, 54 (May 26, 2004).
in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA (Application for Rehearing at 13) (October
29, 2004).

17



2007 and 2008.4 The IMF became a non-bypassable piece of DE-Ohio's
POLR component of its MBSSO to compensate DE-Ohio, in part, for its
POLR obligation.*! All consumers in DE-Ohio’s certified territory benefit
by having first call on DE-Chio’s physical generating capacity at a price
certam,

Even with all of the record evidence supporting the IMF, OMG
argues that, because POLR costs are non-by-passable, they constitute a,
“monopoly service” subject to the R.C. 4909.15 ratemaking formula, and
that DE-Ohio has not met its burden to cost justify the IMF on a cost
basis.*? While DE-Ohio certainly could justify the first call dedication of
its capacity to consumers on a cost basis, such a demonstration is not
required.43

Revised Code Section 4928.14 clearly states that competitive retail
electric service provided by an electric utility shall be market-based, not
cost-based.** It is undisputed that the competitive retail electric service
that a utility has the statutory obligation to provide pursuant to R.C.
4928.14 includes POLR service such as the IMF.45 The Court has also

found that the POLR charge is part of the market-based standard service

40

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al,, {Entry on Rehearing at 8) (November
23 2004), citing In re DP&L's RSP and First Energy's RSP.

In re DE-Qhio’s MBSSQ, Case No. 03-93-EL-ATA et al,, (November 23, 2004) {Entry on
Rehearmg at 8).
“ in re DE-Ohio's MBSS0, Case No. 03-93-EL-ATA, ef al (OMG's Remand Merit Brief at 21-24)
(April 13, 2007).
; Ohio Rev. Code Ann. § 4928.14 (Bakiwin 2007).

id.
4 Constellation v. Pub. Util. Comm’n, 104 Ohio St. 3d 530, 539, 820 N.E.2d 885, 893 (2004); Ohic
Consumers” Counsel v. Pub. Util. Comm’n, 111 Ohio St. 3d 300, 315-316, 856 N.E2d 213, 230-231
(2006),

18



offer.#¢ DE-Ohio has consistently argued that market-based pricing is
not the same as cost-based regulation,

In Constellation, the Court referred to “costs incurred by DP&L for
risks....”¥7 Costs incurred for risks refer to economic costs, such as the
opportunity costs bourn by DE-Ohio in these proceedings because it is
foregoing its opportunity to sell its capacity at first call in the competitive
retail electric market.#¢ The Court agreed in its Remand Order holding
that “the Commission found that these components were part of CG&E'’s
competitive electric generation charges and were not charges on a
distribution or transmission service under R.C. 4928.15. ‘Due deference
should be given to statutory interpretations by an agency that has
accumulated substantial expertise’...."4?

The IMF pricing mechanism: is not a regulated rate; is part of DE-
Ohio’s market price; compensates DE-Ohio for its risks associated with
the provision of POLR service, is the first call commitment of its
generating capacity; is reasonable; and is fully supported. DE-Ohio’s

IMF is consistent with the Commission’s previously stated goals for Rate

# id.
v Consteliation v. Pub. Util. Comm'n, 104 Ohio St. 3d 530, 539, 820 N.E.2d 885, 393 (2004)
58emphasis added).

OCC, OMG, and OPAE appear confused that the opporfunity cost is associated with the lost
opportunity to sell into the wholesale market. That is incarrect, DE-Ohio asserts an apples to apples
comparison is the lost oppormunity in the competitive retail market versus the retail market, not retail versus
El;le wholesale market.

Chio Consumers™ Counsel v. Pub, Util, Comm s, 111 Ohio St. 3d 300, 316, 856 N.E.2d 213, 231
(2008) {emphasis added).

19



Stabilization Plans in that the IMF provides revenue certainty for DE-
Ohio and price certainty for consumers.50

The SRT was created as a variable mechanism subject to an
annual review and true-up, which permitted the direct pass through of
reserve capacity costs for 15% of DE-Ohio’s peak load. 51 This is entirely
different from what was previously proposed by the Company in its initial
POLR reserve margin price, which, as previously discussed, included the
117% of all load plus a reasonable return on costs as compensation for
the Company’s first call physical generation capacity commitment to its
Ohio consumers.52 The SRT as implemented is 100% avoidable to non-
residential consumersr who meet certain conditions. The SRT's
avoidability is completely opposite to the IMF and their linear ancestor,
the reserve margin POLR charge, which are not bypassable.

Together, the company’s IMF and SRT components of the
Company’ s final POLR charge represent the return on and of investment
in the physical capacity the Company previously proposed in the variable
POLR charge for reserve 111{;111-gin.553 This was thoroughly addressed in

DE-Ohio’s Initial Merit Brief filed in these Remand Proceedings.54

50

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. (Opinion and Order at 15) (September
29, 2004).

In re DE-Ohio’s MBSSQ, Case No. 03-95-EL-ATA er al. (Entry on Rehearing at }10) (November
23,2004).
> See Direct Testimony of John P. Steffen; TR. TV at 102,
# In re De-Dhio’s MBSSO, Case No. 03-93-EL-ATA etal., (Snpulanon at JPS-2} (May 20, 2004).
* in re De-Ohio's MBSSQ, Case Nu. 03-93-EL-ATA et al,, (DE-Ohio's Remand Brief at 17-23)
(April 13, 2007).
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To support its position that the existence of the IMF is not
justified, the OCC relies entirely upon the testimony of its witness Neil
Talbot and completely ignores the testimony of DE-Ohio’s witness Mr,
Steffen who fully explained the IMF in his Second Supplemental
Testimony.5s Tellingly, and in order not to undercut its unsupportable
claims, OCC elected not to cross-examine Mr. Steffen on this subject in
the recently concluded proceeding. As more fully addressed in the
Company's Initial brief, the weight that the Commission should afford
Mr. Talbot’s testimony is readily apparent.3¢ OCC, like its witness Mr.
Talbot, failed to do the simple math and historical research necessary to
verify the risks and costs contained in the initial variable POLR reserve
margin, which eventually became the IMF and SRT.

In the initial 2004 MBSSO proceeding, Mr. Steffen explained in his
Direct Testimony and further discussed on cross-examination, the many
risks DE-Ohio faced in providing the POLR service.5?7 This safety net of a
POLR obligation requires DE-Ohio to stand ready to catch those
customers who either fall, or are ejected, from the service of a CRES
provider. The RSP-MBSSO price as a whole represented DE-Ohio’s
willingness to provide a market price for cénsumers who wished to

continue to take service from DE-Ohio as well as compensation for the

55

in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a/. (Talbot's Prepared Testimony at 47-48}
(March 9, 2007).

In re De-Ohio's MBSSQ, Case No. 03-93-EL-ATA et al., (DE-Ohio’s Remand Brief at 19-23)
(April 13, 2007).
i in re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA e af, (Steffen’s Direct Testimony at 11)
(April 13, 2004). In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, er al. Tr. V1. at 59, 99 (May 26,
2004).
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safety net of POLR service for all consumers, including those customers
who decided to switch to a CRES provider.38 This fact did not change in
the approved MBSSQ. Ultimately, the evidence of record shows that the
market price of the IMF and SRT is less than the market price of the
reserve capacity proposed in the Stipulation, 59
Il.  Pure cost-based price setting inconsistent with Ohio law.

Throughout its Initial Merit Brief, OCC pleads that the Commission
should return to cost-based rate making and establish a new MBSSO
market price. OCC’s request is unsupportable under the law. As
recognized by the Commission Staff, OCC’s recommendation that the
Commission return to cost-based regulation to determine a market price
is not only illegal but also irresponsible.®® DE-Ohio completely agrees.
OCC’s recommendation completely undermines the integrity of the
competitive market, is an insult to the Commission’s three goals for RSP-
MBSSO market prices, and most importantly, is against the law.

In Ohio’s deregulated retail electric service environment, the

Commission must determine if a market-based standard service offer is
just and reasonable in response to a filing made by an electric

distribution utility pursuant to R. C. 4909.18.5! The standard by which

5 Id. a1 99, 102.

® in re De-Ohio’s MBSSO, Case No. 03-93-EL-ATA et al., (DE-Obic’s Remand Merit Brief at 17-
23) (April 16, 2007).

& In re De-Ohio's MBSSO, Case No. 03-93.EL-ATA et al., (Staff’s Remand Merit Brief at 6) (April
16, 2007).

o Chio Rev. Code Ann. §§ 4928.14, 4909.18 (Baldwin 2007).
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the Commission must determine if the market-based standard service
offer is just and reasonable is set forth in R. C. 4928.05, which states:

On and after the starting date of competitive

retail electric service, a competitive retail electric

service supplied by an electric utility... shall not

be subject to supervision and regulation... by the

public utilities commission under Chapters 4901.

to 4909., 4933., 4935, and 4963. of the Revised

Code, except section 4905.10, division (B} of

4805.33, and sections 4905.35 and 4933.81 to

4933.90..,.62
Therefore, Revised Code Section 4928.05, by law, divests the
Commission of its ability to engage “traditional regulated rate making’
over the market price of any “competitive retail electric service,” including
the MBSSO at issue in this case.

In other words, traditional cost of service ratemaking statutes such
as those contained in 4909.15, are no longer applicable to unbundled
generation. More importantly, there is no statutory mathematical
gquation to determine a market price. Although the Commission is
afforded a great deal of discretion in permitting formulas for determining
a market price offered by a utility, the Commission’s actual authority

over denying a market price is limited to that which is contained in R. C.

4905.33(B) and R. C. 4905.35.63 These exceptions prohibit utilities from

62

. Ohio Rev. Code Ann. § 4928.05 (Baldwin 2007) (emphasis added).

id. The remainder of the exceptions set forth in R.C. 4928.05 are inapplicable to the casé at band,
Specifically, R.C. 4905.10 addresses the Commission’s authority and ability to assess annual fees to
utilities for Commission expenses, the public utilities fund, transfer of funds and commissioner’s salaries.
See Ohio Rev. Uode Ann. § 490510 (Baldwin 2007). Additionally, the exceptions set forth in
R.C.§§4933.81 10 4933.90 pertain 1o the setting of service tervitories for eleciric companies. See Ohio Rev.
Code Ann. §§ 4933.81, 4933 .82, 4933.83, 4933 .84, 4933.85, 4933.86, 4933.87, 4933.88, 4533.89, 4933.90
(Baldwin 2007).
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pricing below cost for destroying competition and from discriminatory
pricing.?4 Clearly, cost of service ratemaking is no longer provided for
vnder Ohio law and OCC’s recommendation is unsupportable. Both the
Commission and the Court agree.65

Specifically, in its November 23, 2004 Entry on Rehearing, this
Commission recognized that cost-based rate making is no longer
provided for under Ohio law stating, “[slection 4928 .14, Revised Code,
provides that competitive retail electric services, including a firm supply
of electric generation service, shall be provided to consumers ai market-
based rates, rather than establishing such charges through traditional
rate-based approach under Section 4909.18, Revised Code."60

Further, before the Supreme Court of Ohio, OCC argued that DE-
Ohio’s MBSSO is discriminatory pursuant to R.C. 4905.32 through
4905.35.67 The Court cited R.C. 4928.05 to frame the basis of the
Commission’s, and the Court’s determination and ultimately, as the
basis for rejecting OCC’s argument.5®

It is truly ironic that OCC’s position on Remand, which advocates a

return to cost-based ratemaking, has completely changed from its

& Ohio Rev. Code Ann. §§ 4905.33(B), 4905.35 (Baldwin 2007).

6 In re De-Ohio’s MBSSC, Case No. 03-93-EL-ATA et al,, (Entry on Rehearing a1 17) (November
23, 3004); Qhia Corsumers’ Caunsel v. Pub. Uitil. Comm ', 111 Ohio 5t 3d 300, 314, 856 N.E.2d 213, 229
(2006).
o In re De-Ohio’s MBSSO, Case No. 03-93-EL-ATA et al., (Entry on Rehearing at 17) (November
23, 3004). Emphasis added.

&7 Chio Consumers' Counsel v. Pub. Util. Comm’n, 111 Ohio St. 3d 300, 313, 856 N.E.2d 213, 228
(2006).

s Ohio Consumers' Counsel v. Pub, Util. Comm'n, 111 Ohio St. 3d 300, 314, 856 N.E.2d 213, 229
(2006),

24



position in the Initial MBSSO proceeding, which proposed the
determination of market prices through a competitive bid. However,
given the recent developments in other deregulated states that have seen
electricity prices rise upwards of 65% through wholesale auctions, OCC’s
opportunistic about-face is not surprising.%® As pointed out by Staff, the
Commission “does not need to examine the experience of other states to
recognize the irresponsibility of moving to a competitive bid under
current conditions in Ohio.””¢ Hindsight is always 20/20. Just as OCC’s
position in 2004 was irresponsible, similarly, its new position for a return
to cost-based rate making is as well.

OCC, like its expert Mr. Talbot has no idea what market price
would result from its cost-based proposal. It does not know the resulting
market price because Mr. Talbot performed no anelysis.”’! Mr. Talbot
does not know the consequcncés of the transfer of generating units to
Duke Energy Kentucky. Mr. Talbot does not know the market price
consequence of including DE-Ohio’s Jegacy Duke Energy North America
plants in rate base. Mr. Talbot is willing to simply permit the “chips to
fall where they may.””2 QCC'’s proposal is irresponsible because the OCC
does not know if prices will rise or fall under its proposal, It simply

advocates lower prices on faith without any analysis.

f:; In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA er al. DE-Ohio Remand Exhibit 4 at page 2.
Id at8.

m In re, De-Ohio's MBSSO, Case no. 03-93-EL-ATA et al., (DE-Ohio’s Remand Merit Brief at 19-

23) (April 13, 2007).

= In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, ef al. Tr. I1. at 95 (March 20, 2007).
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Next, OCC’s recommendation would require the Commission to
completely abandon the three goals, which for three years, have been the
guiding principle for establishing RSP-MBSS0s throughout the state and
afforded DE-Ohio’s consumers stable prices while allowing a measure of
revenue certainty to the Company. Although DE-Ohio questions how a
pure cost-based rate could in any way constitute a proxy for a market
price, if OCC is correct and its proposal would result in a lower market
price, a return to a pure cost-based rate that is 100% bypassable would
likely destroy opportunities to develop the competitive retail electric
service market because CRES providers have difficulty competing with
the current and higher price to compare. Such a result would also erode
the financial stability of Ohio’s utilities.

On the other hand, if OCC is wrong and market prices increase
under their proposal, consumers will assume the burden of higher
prices.  Further, there is no guarantee that prices will increase
sufficiently to stimulate competition, as OCC has done no such market
analysis. Regardless of the outcome, OCC's proposal is ill advised and
detrimental to all stakeholders.

If DE-QOhio’s price is limited to actual cost recovery, as long as
market prices stay above DE-QOhio’s costs, CRES suppliers will be unable
to gain any market share. Under this approach, DE-Ohic would no
longer maintain a planning reserve for swifched load and returning

consumers would be faced with paying for electricity at spot prices,
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assuming there are adequate supplies in the market to serve these
customers. If, however, market prices fell below DE-Ohio’s costs, the
Company would not be able to adjust its price downward and would be
forced out of the market. As discussed above, by law, a utility may not
price its competitive retail electric services below costs to destroy
competition.™ Therefore, it would be impossible to provide any firm
generation price or POLR service and consumers would be left without
reliable service options if a CRES provider defaults.

Second, DE-Ohio’s last full rate case which included generation
was in the early 1990’s.74+ Much has changed since that case. For
example, in the last three years alone, DE-Ohio transferred all or part of
three generating stations to its subsidiary Duke Energy Kentucky’> and
acquired several new gas fired generating stations sometimes referred to
as the DENA assets.’® Also, virtually all of the Company’s major
environmental compliance equipment has been added to DE-Ohio’s
books in the years after the Company’s 1992 full rate case. If an
accurate and purely cost-based generation rate base is to be established,
as proposed by OCC, those factors, as well as many others, must be

taken into account.

7
74

Ohic Rev. Code Ann. §§ 4905.33(B), 4905.35 (Baldwin 2007).
In re CG&E's Application to Increase its Rates, Case No. 92-1462-EL-AIR et al., {Opinion and
Order) (August 26, 1993},

See In re ULH&P's Application to Acquire Generating Assets, KYPSC Case No. 2003-00252
(Order) {June 17, 2005),

in re the Merger of Cinergy Corp and Dike Energy, Case No. 05-732-EL-MER et al (Opinion and
Order)}{December 21, 2005).
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Similarly, OMG’s argument that POLR related charges, such as the
IMF, must be cost-based is also unsupportable.”? The POLR obligation
is, by statute, a competitive retail electric service, not a non-competitive
regulated service.’® Revised Code Section 4928 14 imposes the POLR
obligation upon an electric utility.’® It does so by requiring electric
utilities to maintain an “offer of all competitive retail electric services
necessary to maintain essential electric service to consumers...” and by
requiring electric utilities to provide default service for customers of
CRES providers.® This obligation is placed on electric utilities alone.®!

A CRES provider other than an electric utility does not have a
statutory POLR cbligation and does not have the costs associated with
the provision of that service. Further, because the POLR component of
the market-based standard service offer is the provision of “a firm supply
of electric generation service,” it is a competitive retail electric service
pursuant to R. C, 4928,03.82 The Commission and the Court agree that
electric utilities have a statutory POLR obligation pursuant to R. C,
4928.14, and that DE-Ohic must provide that POLR service to

consumers at a market price.83

7

In re De-Ohig's MBSSQ, Case No. 03-93-EL-ATA et al., (OMG’s Remand Merit Brief a1 22)
(April 16, 2607).

" Ohio Rev, Code Ann, §§ 4928.14, 4928.03 (Baldwin 2007), App. at 154, CG&E’s App. at 1.

w Ohio Rev. Code Ann. § 4928.14 (Baldwin 2007), App. at 154,

w

82 Ohio Rev. Code Ann. § 4928.03 (Baldwin 2007).

W Canstellation v. Pub. Util. Comm'n, 104 Ohio St. 3d 530, 539, 820 N.E.2d 885, 893 (2004)
(discussing the RSS, provider of last resort, component of DP&L’s market-based standard service offer).

9
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The Commission should ignore the various distractions presented
in these Remand proceedings and should not lose sight of the simple fact
that its RSP initiatives have been a success. The Commission has
successfully shielded consumers from the volatile wholesale market,
afforded utilities some degree of revenue certainty and encouraged
competition. By establishing DE-Chio’'s MBSSOC in 2004, the
Commission permitted a total price that for the first 25% of residential
consumer load, is over 96% bypassable. 8 DE-Ohio respectfully requests
that the Commission affirm its November 23, 2004, Entry on Rehearing
and DE-Ohio’s MBSSO.

Ill. DE-Ohio did not enter into any so called “side agreements”
and did not violate any code of conduct or corporate
separation rules.

DE-Ohio entered into a contract with the City of Cincinnati on
June 14, 2004, almost a month after the May 19, 2004, Stipulation was
filed with the Commission and two weeks after the close of evidence at
the original hearing in these proceedings.85 DE-Ohio was not a party to
any other contract with any Party to these proceedings and did not
participate in the negotiations of the contracts entered into by Duke
Energy Retail Saies (DERS) or Cinergy Corp. (Cinergy).

The contracts entered by DERS were not related to DE-Ohio’s

Stipulation or Alternative Proposal except to the extent that it was in the

84

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA er al. (TR. 1I at 88) (March 20, 2007); In re
DE-Ohia’s MBSSQ, Case No, 03-93-EL-ATA e/ af. (DE-Ohio Remand Exhibit 17) (March 20, 2007).

8 In re DE-Ohio’s MBS50, Case No. 03-93-EL-ATA et ai. {OCC Remand Exhibit 6) {March 20,
2007).
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economic self interest of the signatories_

—6 The Cinergy contract

with J} was simply a contract seeking to gain business for non-
regulated Cinergy affiliates, preserve jobs in the Cincinnati Community,
and assist its regulated affiliate, DE-Ohio.87 Such aspirational goals for
its portfolio of subsidiaries do not give rise to corporate separation
concerns. Nothing in the DERS or Cinergy contracts did, or could, bind
DE-Ohio to perform any action. Finally, DE-Ohio did not viclate its
Corporate Separation Plan, or O.A.C. 4901:1-20-16. The accusations of
OCC, OPAE, and OMG to the contrary are inaccurate because they
ignore the facts and law relevant to the issues presented in these
proceedings.

The accusations made by OCC, OPAE, and OMG are grounded in
conspiracy theory and have no basis in the fact. The record simply does
not support the accusations. Their arguments ignore the cross-
examination of OCC’s witness Beth E, Hixon, the only witness to testify
of concerns regarding the DE-Ohio, DERS, and Cinergy contracts. Ms.
Hixon's cross-examination is in direct conflict with her pre-filed direct

testimony. Their arguments also ignore the statutory requirements for

6 In re DE-Chic's MBSSO, Case Mo. 03-03-EL-ATA ef al. (Hixon's Prepared Testimony at BEH 2-

12, 17} (March 9, 2007).
¥ In re DE-Chio's MBSSO, Case No. 03-93-EL-ATA, ef al. (Ficke’s Deposition Transcript at 74-77)
(February 20, 2007).
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setting DE-Ohio’s market price and the rules regarding code of conduct
and corporate separation.

DE-Ohio submits that the Commission should accept the
testimony of DE-Ohio witness John P. Steffen, OCC’s subpoenaed
witnesses Greg C. Ficke, James E. Ziolkowski, and Denis George, al} of
whom testified that DE-Ohio was not involved in the negotiation of the
DERS and Cinergy contracts. The simple explanation is that the
contracts represent arms length agreements between consenting parties
that inure to the benefit of the signatories. OCC, OPAE, and OMG insist
that there is a grand conspiracy to the detriment of consumers and offer
unreasonable interpretations to arrive at their conclusion.

The truth is that all consumers in DE-Ohio’s certified territory
enjoy relatively low market prices. If market prices were reset today they
would be higher, just as prices have skyrocketed in every jurisdiction
that has recently set market prices by any methodology. And, in the case
of residential consumers, they would lose the subsidy that residential
consumers receive from non-residential consumers, thus causing even
greater increases for residential consumers.58

The various DERS and Cinergy contracts at issue are not “side
agreements” because DE-Ohio was not a Party to those contracts, DE-
Ohio’s only contract is a public contract with the City of Cincinnati

entered after the submission of the Stipulation on May 19, 2004. The

3%

See Infra pp. 34-35.
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Stipulation was negotiated by DE-OhiD_

_ There is nothing wrong with the various contracts

produced in discovery and now in evidence before the Commission.

A. As previously discussed in DE-Ohio’s merit brief the record
evidence demonstrates that the DE-Ohio, DERS, and Cinergy
contracts are irrelevant to these proceedings.

OCC, OPAE, and OMG, rely solely upon the testimony of OCC
witness Beth E. Hixon to arrive at their conclusion that the DE-Ohio,
DERS, and Cinergy contracts are relevant to these cases and exerted
improper influence upon the Commission and improperly affect the
competitive retail electric service market. In her direct testimony, Ms.
Hixon segmented the contracts into three categories, Pre-PUCO Order
Agreements,8 Pre-Rehearing Agreements,? and Option Agreements.?!

Given the Court’s remand order that the purpose of permitting
discovery previously requested by OCC so the Commission could
consider whether the contracts would have been relevant to its

determination of “whether all parties engaged in serious bargaining;”

Ms. Hixon's categories are not helpful for several reasons.92 First, the

i In re DE-Chio’s MBSS0, Crse No. 03-93-EL-ATA, ef af. (Hixon's Prepared Testimony at (1}

(March 9, 2007).

s 1d. at 30.

i {4 a1 48.

" Ohio Consumers' Counsel v. Pub. Util. Comnr'n, 111 Ohio St.3d 300, 320-323, 856 N.E.2d 213,
234236 (2006).
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Commission did not adopt the Stipulation and therefore, neither it, nor
the parties that supported it, could have influenced the Comrgission’s
b;decision in these proceedings. DE-Ohio, Staff, and OCC all agree that
the Commission did not adopt the Stipulation.®3
Second, OCC’s original discovery request for agreements with
Parties, only encompassed the City of Cincinnati agreement from DE-
Ohio, and even if DE-Ohio had possession of, and could have produced

the DERS and Cinergy contracts, which it could not, OCC would have

received only the DERS contracts with JJJii and—
o ¢ No other contracts would have been provided for

the simple reason that they did not exist. Even had DE-Ohio been able
to update discovery during the evidentiary hearing ending June 1, 2004,

with DERS contracts, only one additional contract, with_ would

A o othcr contract

could have possibly influenced the Commission’s decision or serious
bargaining among the Parties as they all occurred after the presentation

of evidence and the conclusion of negotiations.

» in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, ef al. (OCC’s Memorandum Contra CG&E’s
Apphcanon for Rehearing at 3, footnote 3} (November 8, 2004).
M In re DE-Ohic's MBSSO, Case No. 03-93-EL-ATA, ef al. (Requests for Production of Documents

Seventh Set at 3) (May 18, 2004); Id. at TR. I at B (May 20, 2004); in re DE-Chio’s MBSSO, Case No, 03-
93-EL-ATA, e! al. (Hixon's Prepared Testimony at BEH Attachments 2, 3) {March 9, 2007),

5 In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. (Requests for Production of Documents
Seventh Set at 3} (May 18, 20043, Id. at TR. 1T at 8 (May 20, 2004); [n re DE-Ohio s MBSSO, Case No. 03-
93-EL-ATA, #f al. (Hixan's Prepared Testimony 2t BEH Attachments 4) (March 9, 2007).
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Even accepting the dubious categories assigned to the contracts by
Ms. Hixon, the reasons she gives for being concerned with the contracts
in her direct testimony are in conflict with her testimony on cross-
examination. Initially, Ms. Hixon lists four concerns with the Pre-PUCO

Order and Pre-Rehearing contracts, Those concerns are that the

—96 Not only is there nothing wrong with any such

contract provisions but on cross-examination Ms. Hixon agrees such

provisions are reasonable,9?

The first concern raised by Ms, Hixon,—

is a legal issue.

9 1d at 13-14, 32.
i n re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et ai. (TR. 111 at 32-35) (March 21, 2007).

% Ohio Rev, Code Ann. § 4928.03 (Baidwin 2007).
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The second issue raised by Ms. Hixon,_

is similarly a non issue. First

79 Ms. Hixon agreed that

is reasonable.!90 The third concern raised by

Ms. Hixon,

|

is likewise a non-issue because once again Ms.

Hixon agreed such a provision is reasonable where, as in these cases,jJJjJjj

"J

02 In the end

Ms. Hixon agreed that all of the contract provisions she was concerned

As previously mentioned, the Cinergy contract With-

about are reasonable.

. presents an admittedly different situation. The Cinergy contract with
_ had little to do with these proceedings and had nothing to do with

95

In re DE-Ghio's MBSSQ, Case No. 03-93-EL-ATA, et ai. (Hixon's Prepared Testimony at BEH
%ﬂtwchmcnts 2-12) (March 9, 2007).

In re DE-Ohiac’s MBSSQ), Case No. 03-93-EL-ATA, ef af. (TR. 111 at 32-33) (Marf.h 21, 2007).
M ar 33,

fd. at 33-34.
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DE-Ohio. Cinergy, the parent corporation of DE-Ohio, entered the

_contract for its own reasons without involvement by DE-Ohio.

Cinergy, attempting to be a good corporate citizen by helping a fjjjjil|]

which is not a DE-Ohio affiliate, attempted to secure cogeneration
business for a non-regulated affiliate,193 and tried to gain sﬁpport for its
: .
reg_Tulated affiliate. 104 There is njothing wrong with either DE-Ohio’s or
Cinergy’s actions regarding the-ontract.
Ms. Hixon also raised concerns with certain contract provisions, in

the same contracts previously discussed that appear to commit DE-Ohio !

to some action.!® On cross-examination, Ms. Hixon agreed that the

parties could (R

—mf’ Further, the existence of these terms in the DERS
contracis can be cxplained‘ by the simple fact that DE-Ohio had already
filed a distribution base rate case prior to the effective dates of these

contracts.!%? The filing was public and all contract signatories could

10 In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al. (Ficke’s Deposition Transeript at 73-77)

(February 20, 2007).

1% In re DE-Chio’s MBSSO, Case No. 03-93-EL-ATA, et al. (Hixon’s Prepared Testimony at 27)
{March 9, 2007).

i In re DE-Chio’s MBSSO, Case No. 03-93-EL-ATA, et of. (TR. Il at 60) (March 21, 2007).

In re DE-Ohio's MBSSQ, Case No. 03-93.EL-ATA, ef ol. (Hixon’s Prepared Testimony at BEH-
Attachments 2-12) (March 9, 2007); In re DE-Ohia Distribuiion Rate Case, Case No. (4-680-EL-AIR
{Application) (May 7, 2004),

107
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have reviewed the filing. The contract terms may have simply been a
reflection of the public knowledge of the signatories.

Regardless, there is simply no record evidence that DE-Ohio was
ever involved in any of these contract provisions or was bound fby them.,
Certainly, DE-Ohio was not a party to these contracts and therefore,
could not be bound to them. Also, both Greg Ficke and Charles
Whitlock, the President of DERS, testified to the fact that DERS never
asked DE-Ohio to take any agtion, let alone an action pursuant to its
contracts.}08  DE-Ohio cannot be respomsible for contract provisions
where it is not a party to the contracts and was not involved in the
negotiation of the contracts.

Finally, both OCC and OMG continue to object to the DERS option

contracts.19¢ Both OCC and OMG allege that the

108 In re DE-Ohio's MBSS0, Case No. (3-93-EL-ATA, er al. (Ficke’s Deposition Transcript at 29,
51-52) (February 20, 2007), In re DE-Ohlo’s MBSS0, Case No. 03-93-EL-ATA e @. (Whitlock's
Deposition Transeript at 106-107) (January 11, 2007).

19 in re DE-Ohip’s MBSSO, Case No. 03-93-EL-ATA, er al. (OCC’s Remand Merit Brief at 55)
(April 13, 2007); In re DE-Ohio's MBSSQ, Case No. 03-93-EL-ATA, er al. (OMG’s Remand Merit Briaf at
19-200 (April 13, 2007).

e Id.
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OCC witness Hixon offers the only testimony alleging any concerns

with the option contracts.!1! Necessarily, (| || | GGG

RS - !s. Hixon testified on cross-examination that

she is not an expert on option contracts, options are a legitimate tool in
competitive markets, and she performed no analysis on the
reasonableness of the option prices specified in the contracts.!!3

Also on cross-examination, Ms. Hixon opines that she is primarily

concerned about the option contracts because she believes they have

adversely affected competition.i14 —

As a minor matter, OCC misreferences the |GGG st

forth in footnote 230 as coming from OCC Remand Exhibit 4 when it is

really from OCC Remand Exhibit 5,16 Conversely, in the same footnote,

" In re DE-Ohia’s MBSSO, Case No. 03-93-EL-ATA, es al. (Hixon's Prepared Testimeny at 55)

{March 9, 2007).

He In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, e? al. (OCC's Remand Merit Brief at 54-55)

(April 13, 2007); In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, ef al. (OMG’s Remand Merit Brief at

15.20) (April 13, 2007). :

::: In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et a/. (TR. T1 at 118-132) (March 21, 2007).
Id. at 130-131.

" In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, ef al. (OCC Remand Ex. 4, 5).

e In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al. (OCC Remand Ex. 5 at 7).
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the— is referenced as coming from OCC Remand Exhibit 5
when in fact it is really found in OCC Remand Exhibit 4.117

In further misrepresenting its own exhibits, OCC divided -
R o
one month of data from Exhibit 4, which has only monthly data, as
indicated in its heading, thereby overstating expected switched load at
June 30, 2006, by appreoximately three times. Correcting that simple
adjustment, to use a singie month’s data in both the numerator and
denominator, would show expected switched non-residential load at
June 30, 2006, at about 7%, or approximately equivalent to the non-
residential switched load that exigts today.!'® QOCC however, makes

iy, additional errors regarding its interpretation of OCC Remand Exhibit 5.

3

S OCC Remand Exhibit 5 is information provided to OCC by DE-

"Chio in response to an OCC discovery request. (GGG
SR
shows that many of those customers,_

l
%]
' ‘

m

In re DE-Ohio's MBSSO, Case No. (3-93-EL-ATA, et al. (OCC Remand Ex. 4 at |, 5 at 7)
(69,162.552 divided into 986,620).

%] [ d

e In re DE-Ohio’s MBSSQ, Case No. 03-93-EL-ATA, ef af. (OCC Remand Ex. 5).

120 In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al. (OCC Remand Ex. 5); /n re DE-Ohio's
MBSS(Q, Case No. 03-93-EL-ATA, et af. (Hixon’s Prepared Testimony at BEH 2-12, 17) (March 9, 2007)
(Compare customers listed in contracts to those listed on OCC Remind Exhibit 5).
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W ror cxanic, (U

most of its load always remained with DE-Ohio. The accounts that
remained with DE-Ohio are nof shown on the Exhibit. The proper
cénclusion is to recognize that several customers with contracts have
never switched, and that several customer who switched before entering

into a contract remain switched despite having a contract.

22 Ultimately, this is
just another example of 0CC’s failure to properly represent the record
evidence.

OCC and OMG rely heavily upon an e-mail sent by Mr. Ziolkowski,
a Duke Energy Shared Services Company employee, in an atiempt 1o

implicate DE-Ohio in an improper role regarding the negotiation and

administration of the DERS and Cinergy contracts.!2? Both OCC and

! In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et a. (OCC Remand Ex. 4 a1, 5at7); Inre
%E-Ohio 's MBSSO, Case No. 03-93-EL-ATA, el al. (Green’s Direct Testimony at 4)

id
In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, er al. (OCC’s Remand Merit Brief at 56-38)
(April 13, 2007Y; In re DE-Qhio's MBSS0, Case No. 03-93-EL-ATA, e7 al. (OMG’s Remand Merit Brief at
14-15) (April 13, 2007).

113
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OMG ignore the testimopy of Mr. Ziolkowski, which OCC requested be

admitted as part of the evidentiary record.

Mr. Ziolkowski’s testimony makes it clear that he did not know of
the existence of the option contracts, had never seen the option
contracts, was not invelved in the negotiating process of any contracts,
had not performed any analysis regarding any contracts, did not know of

anyone in the Company that had performed analysis, [}

Y o

iy

reasonable person reading Mr. Ziolkowski’s deposition transcript could
conclude that the e-mail relied upon by Ms. Hixon is a legal or technical
analysis of the contracts or that Mr. Ziolkkowski had any substantive or
improper involvement with the option contracts. OCC and OMG are
wrong to use inference where facts are available.

OCC’s and OMG’s use of the Ziolkowski e-mail is another prime
example of their improper use of re_corcl evidence. In this case they relied
upon an e-mail they knew to be an inaccurate portrayal df DE-Ohio’s
involvement based upon OCC's questioning of the author and insistence
that the deposition transcript be admitted as testimony. Yet, OCC and
OMG ignored the testimony and relied upon the inaccurate e-mail. The
Commission should take note of OCC’s liberal misuse of evidence and

give OCC’s arguments little credence.

24

In re DE-Ohip's MBSS0, Case No, 03-93-EL-ATA, et al. (Zivlkowski's Deposition Transcript at
34-42, 48-50) (February (3, 2007).
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After all of the discussion, there is simply no evidence that the DE-
Ohio contracts are relevant to these proceedings. In fact the evidence
shows that the contracts could not be relevant as the vast majority of
contracts occurred after the filing of the Stipulation submitted to the
Commission and after the close of evidence.

B. It is irrelevant whether the May 19, 2004, Stipulation bhad
broad-based support becanse the Commission rejected the
Stipulation.

OCC, OMG, and OPAE continue ta assert that the May 19, 2004,
-:Stipulation submitted by many, but not all, of the Parties, should be
disregarded because the DERS and Cinergy contracts somehow deceived
the Commission into believing the Stipulation was the result of serious
bargaining and had broad based support. Their assertion is simply
irrelevant as the Commission rejected the Stipulation and issued its own
order in these cases ultimately establishing its own MBSSO in its
November 23, 2004, Entry on Rehearing.125

DE-Ohio, Staff, and OCC all agree that the Commission rejected
the Stipulation.126 OCC expressly stated that “[tlhe Commission never
adopted the Stipulation....”'27 Dominion Retail also undersiood the
Commission rejected the Stipulation and thus, needed to reinstate the

Stipulation for it to survive stating “Dominion Retail respectfully requests

123 {n re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al. (Entry on Rehearing) (Movember 23,
2004).

126 In re DE-Ohio's MBSSO, Case No, 03-93-EL-ATA, ef al. (OCC’s Memorandum Contra CG&E’s
Application for Rehearing at 3, footnote 3) (November 8, 2004); In re DE-Ohio's MBSS0), Case No. 03-93-
EL ATA, et al. (Staff's Remand Merit Brief at 14) (April 13, 2007).

z fn re DE-Ohio's MBSSO, Case No, 03-93-EL-ATA, er al. (OCC’s Memorandum Contra CG&E's
Application for Rehearing at 3, foomote 3) (November 8, 2004) (emphasis added).
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that, if the Commission does not reinstate the Stipulation on rehearing,
the Commission modify CG&E’s alternative proposal....”128 Further,
Dominion Retail’'s comments also reveal, correctly, that there was no
settiement regarding the Alternative Proposal. Thus, once the
Commission rejected the Stipulation, there was never a reinstatement of
the Stipulation for any Party to consider, or which could be relevant to
any contract signed by DERS or Cinergy.

It is improper pursuant to the doctrine of res judicata, and
disingenuous, for OCC, OPAE, OMG, or Dominion Retail to argue that
the Stipulation, or the bargaining that resulted in the Stipulation, is
relevant to the Commission’s determination in these proceedings when
OCC expressly argued, and OPAE and OMG had the opportunity to
oppose OCC’s argument in these proceedings, that the Commission did
not adopt the Stipulation.

To make the matter clear, in its Application for rehearing DE-Ohio
gave the notice set forth in the Stipulation, that it was no longer
acceptable to DE-Ohio as modified by the Corﬁmission.lzg DE-Chio
stated that “[ilf the Commission declines to reinstate the Stipulation or
adopt the Alternative Proposal, CG&E objects to the Commission's Order
because the medifications to the Stipulation proposed by the

Commission in its Order effectively reject the Stipulation and any market

128 In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et ai {Dominion Retail Response to DE-

Ohm s Application for Rehearing) (November 8, 2004).
® in re DE-Ohig's MBSSQ, Case No. 03-93-EL-ATA, er af, (DE-Ohio’s Applisation for Rehearing
at 6) (October 29, 2004).
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price acceptable to CG&E for rate stabilization service requested by the
Commission.”3®  Thus, even if there were disagreement over the
Commission’s rejection of the Stipulation there can be no disagreement
over DE-Ohio’s rejection of the Commission’s Opinion and Order and
withdrawal from the Stipulation. There was no Stipulation of any kind
submitted by any Party on rehearing.

Even if the Commission had not rejected the Stipulation, ihe DERS
and Cinergy contracts had no impact on the bargaining among the
Parties, and even after discounting the Parties that have contracts with
DERS and Cinergy, the Stipulation had broad support from a variety of
stakeholders. As a predicate to this discussion it should be noted that

the signatories to the Stipulation without DERS or Cinergy contracts

were N

T
A
A Y
o

1d. at 5-6.

. In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et af. (Stipulation} (May 19, 2004); /n re DE-

Ohio's MBSSO, Case Ne. 03-93-EL-ATA, et al. (Hixon Prepared testimony at BEH 2-12, 17) (March 9,
9 ‘

b I
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Parties opposing the Stipulation that did not have contracts with DERS
or Cinergy are OCC, OMG, OPAE, PSEG Energy Resources, and the
National Energy Marketers’ Association.134 |
Therefore, contrary to the assertions of OCC, OMG, and OPAE,
even if the Commission accepts their argument that it shouid consider
the Stipulation only with the support of those who did not sign DERS or
Cinergy contracts, the supporters include stakeholders from every
consumer group. People Working Cooperatively and Citizens United for
Action are residential advocacy and service groups that have large active
constituencies in DE-Ohio’s certified territory. Additionally, each is a
non-residential customer in its own right. People Working Cooperatively
runs an industrial center providing energy efficiency services for
contractors that provide services to residential customers. First Energy
Solutions, Dominion Retail, and Green Mountain are all CRES providers
that sell generation service to all consumer groups. First Energy
. Solutions and Dominion still provide service to customers, Dominion
Retail excluﬁjﬁ_ively to residential customers, in DE-Ohio’s certified

territory. Of course the support of DE-Ohio and Staff should also be

133

fn re DE-Ohio's MBSSO, Case No, 03-93-EL-ATA, et al. (Stipulation) (May 18, 2004); In re DE-
Chio s MBSSO, Case No. 03-93-EL-ATA, et al. (Hixon Prepared testimony at BEH 2-12, 17) (March 9,
2007), fn re DE-Ohic's MBSSQ, Case No. 03-93-EL-ATA, et al. {Tr. Il at 45) (March 21, 2007)

134

Inre DE-Onio g , Lase No. (3-93-EL-ATA, & al. (Stipulation) {May 19, 2004); In re DE-
Ohic's MBSSQ, Case No. 03-93-EL-ATA, er a/, (Hixon Prepared testimony at BEH 2-12, 17) (March 9,
2007).
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- considered. Even under this restrictive view the Stipulation enjoyed wide
support.

Further, DE-Ohio asserts that all of the signatories deserve

consideration. -

SOUEEEE © T orly Stipulation
supporters that signed DERS or Cinergy contracts prior to signing the
Stipulation are the_ and _

—iid not sign DERS or Cinergy

contracts until after the submission of the Stipulation and the Cinergy
contract wir.l'_was not signed until after the close of evidence on

June 1, 2004.13¢ Therefore, the Commission should consider the

support offff -1 SN
Finally, DE-Ohio is not a party to the-m:-
— contracts and there is no evidence that it was

involved in the negotiation of those contracts despite OCC’s unsupported
claims to the contrary. DE-Ohic asks only that the Commission read the
testimony of Greg Ficke, Jim Ziolkowski, and Denis George. The record

demonstrates that neither Mr. Ficke, Mr. Ziolkowski, nor DE-Ohio was

invelved in the negotiation of the DERS contracts with_

(8 In re DE-Ohio’s MBSSO, Case Nao. 03-93-EL-ATA, er al. (Hixon Prepared testimony at BEH 6,

12) (March 9, 2007).
13 Id at BEH 4, 5,
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To bolster support for its contention that the Commission should
not consider the Stipulation OCC cites Time Wamer Axs v. Pub. Util
Comm’n.138  QOCC ignores, of course, the Court’s recent holding in
Constellation v. Pub. Util. Comm’n regarding the Time Wamer footnote.139
In rejecting Constellation’s claim that the electric distribution utlity
violated the standard set by the Court in the Time Warner {ootnote the

Court held:

Assuming for the sake of argument that such an
exclusion occurred, it was not directed at an
“entire customer class,” which was the factual
predicate in the Time Wamner footnote. As the
Commission observes, “Since representatives on -
behalf of DP&L residential, cpmmercial, and
industrial customers all participated in the
settlement process and signed the Stipulation,
no entire customer class was excluded. The
factual predicate upon which the Time Warner
admonition was premised is simply not
presented in this case. 140

These cases are identical to Constellation. In these cases settlement
discussions were held with all Parties and all customer classes. No
Parties were excluded, in fact DE-Ohio held individual : settlement
discussions with OCC, OMG, and OPAE .at various times and all Parties

made settlement offers. Ultimately, Parties from every customer class

I In re DE-Ohio’s MBSSO, Case No, 03-93-EL-ATA, ef a/. (George’s Deposition Transcript at 21-

22, 46-49) (February 20, 2007).

18 In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, e al. (OCC's Remand Merit Brief at 67)
{April 13, 2007).

i Constellationv. Pub. Util. Comm’n, 104 Qhio St. 3d 530, 535, 820 N.E.2d 885, 860 (2004).

1d. {emphasis added).

140
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signed the Stipulation. Time Wamer is simply not applicable to the facts
present in these cases.

OCC and OPAE argue, however, that the Stipulation is relevant
because DE-Ohio conducted secret negotiations to the exclusion of some
Parties, including the aforementioned groups.!4! First, DE-Ohio held
discussions with all Parties. It invited all Parties to such discussions and
all Parties, including OCC and OPAE, received the Stipulation prior to its
filing at the Commission. Both OCC and OPAE complain that they were
not included in settlement discussions between the September 29, 2004,
Opinion and Order and the November 23, 2004, Entry on Rehearing. 142

DE-Ohio did not conduct any settlement discussions with any
Party during the period between the Commission’s Opinion and Order
and its Entry on Rehearing. DE-Chic was busy attempting to formulate
an Application for Rehearing that might result in an MBSSO acceptable
to the Commission and DE-Ohio. There was no time for further
negotiation.

Apparently, OCC and OPAE are concerned that they did not have
negotiations with DERS during that time period. OCC is not a customer
and it would have been odd had DERS solicited OCC. OPAE is not a

customer in DE-Ohio’s certified territory; so, it would have been equally

141

In re DE-Ohio’s MBSS(C, Case No. 93-93-EL-ATA, e al. (OCC's Remand Merit Brief at 68)
(April 13, 2007), In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, et al. (OPAE's Remand Merit Brief
at 9) (April 13, 2007). .

142 In re DE-Ohio’'s MBSSO, Case No. 03-93-EL-ATA, et al. (OCC’s Remand Merit Brief at 50-51)
(Apnil 13, 2007); In re DE-Qhjo's MBSS0, Case No. 03-93-EL-ATA, et al. (OPAE’s Remand Merit Briei
at 9-10) (April 13, 2007).
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odd had DERS solicited OPAE. DERS might have solicited OPAE’s
members in DE-Ohio’s certified territory, the Hamilton and Clermont
County Community Action Agencies, but it was certainly not under any
obligation to do so.

Finally, as discussed in DE-Ohio’s merit brief, there is nothing
wrong with confidential discussions with one or more Parties to the
exclusion of other Parties in any case. Confidential settlement
discussions resulting in agreements not brought to the Commission for
approval are routinely engaged in by OCC and it is disingenuous for OCC
to complain when it engages in the same conduct.43 DE-Ohio is aware
of, and the record evidence shows, at least four such agreements
negotiated and entered by OCC.1% OCC made confidential settlement
offers to the other parties in these proceedings that have not been
revealed to this day.145

Similarly, OPAE’s claim that it was not a participant to confidential
settlement discussions with DE-Ohio, was not offered a settlement, and
did not sign the Stipulation because it violated Ohio law, is incorrect. 148

On May 10, 2004, OPAE approached DE-Ohio with a settlement offer,147

143 In re DE-Ohio’s MBSSO, Case No. 03-93.EL-ATA et @l. (DE-Ghio Remand Ex. 20-23} (March .
21, 2007).

1 In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA er al. (DE-Ohio Remand Ex. 20-23) (March
21, 2007); Ohio Consumers' Counsel v. Pub. Uil Comm’n, 110 Ohio St. 3d 394, 399, 853 N.E.2d 1153,
1159 (2006).

M35 d

In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA eaf gl. {(OPAE’s Remand Merit Brief at 9-10,
13} (March 21, 2007} ‘

1 in ve DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA er al. (OPAE Settlement Offer) (July 16,
2004).
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OPAE’s settlement offer was filed with the Comimnission under seal and
the Commission granted confidentiality for an eighteen-month period
that expired in 2006.148 QPAE’s settlement offer is therefore, now public
record. OPAE’s settlement proposal to DE-Ohio begins as follows:
Ohio Partners for Affordable Energy (“OPAE")
and Citizens United for Action (“CUFA”) jointly
make the following settlement offer to Cincinnati
Gas & Electric Company (“CGE”). In return for
an agreement on the following issues, OPAE and
CUFA are willing to withdraw from the case or
reach another disposition mutually agreeable to
both parties.
Our Proposal is as follows:
1. The company will provide OPAE with
1.345 million per year through
2008....149
Thus, OPAE had no qualms about entering secret negotiations with DE-
Ohio to the exclusion of almost all Parties, including OCC. It had no
qualms about settlement through withdrawal or a side agreement not
filed before the Commission, and it had no qualms about legal issues
impeding settlement.150 QPAE was willing to settle if DE-Ohio was
willing to give it control of money.
DE-Ohio did not settle with OPAE because the Duke Energy

Community Partnership {(DECP} administers 'energy efficiency and

weatherization contracts in DE-Ohio’s certified territory. Both the Staff

143
14%

2004},
130 Id.

In re DE-QOhio's MBSSOQ, Case No. 03-93-EL-ATA et al. (Entry) (September 28, 2004)
I re DE_Okio's MBSSO, Case No. 03-93-EL-ATA er al. (OPAE Settlement Offer) (July 16,
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and QCC are members of the DECP board. In fact, as a result of the
settlement with OCC regarding OCC’s appeal of the Commission’s order
in the Duke Energy Corporation merger with Cinergy Corp., DE-Qhio set
aside $250,000 for an OPAE member, the Cincinnati/Hamilton County
Community Action Agency (CHCCAA), for an energy efficiency contract
and CHCCAA has not spent even a single dollar and will likely forfeit the
money to a contractor chosen next month by DECP.15!

Apparently, OPAE and OCC wish to apply a double standard where
it is acceptable for OPAE and OCC to engage in “secret” settlement
discussions and enter “secret” settlements but unacceptable for any
other party to entertain confidential negotiations. If anything, the
presumption should run the other way for a public agency such as the
OCC and a non-profit organization such as OPAE. In any event, OCC’s
and OPAE's concerns are misplaced and should be dismissed.

C. The Stipulation did not change the burden of proof required of
DE-Ohio and is therefore not relevant,152

OMG makes an argument unique to these proceedings, but
incorrect, that the presentation of the Stipulation to the Commission
changed the burden of proof in these cases such that DE-Ohio need not
prove its Application and the Stipulation are lawful and reasonable and

all that it need show is that the Stipulation, taken as a whole, is

Ll In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA ef al. (DE-Chio Remand Ex. 22) (March 21,
2007). |

152

In re Deminion East Chio's Application to Restructure its Commodity Service, Case No. 05-474-
GA-ATA (Opinion and Order at 13) (May 26, 2006).
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reasonable pursuant to the traditional three prong test.153 OMG alleges
that the change in the burden of proof makes the Stipulation relevant
throughout the proceeding because the Commission used the wrong
criteria to determine the proper MBSSO ultimately ordered on November
23, 2004154

OMG is incorrect because the Commission has always been clear
that a Stipulation does not alter the burden of proof.155 In Dominion the
Commission held “the Commission would note in the first instance that
the Stipulation does not change the burden of proof...”1%  The
Commission has consistently followed this doctrine requiring the
applicant toc satisfy the burden of proof in cases before the
Commission.157

More importantly, this is not an issue before the Commission on
remand. The Commission held that the record evidence demonstrated
that DE-Ohio’s MBSSO is a market price.!58 The Court affirmed the
Commission’s order stating that no Party had refuted the evidence relied

upon by the Commission.!5? The Commission and the Court also held

153 In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA er al. (OMG's Remand Merit Brief at 6)
(Apn] 13, 2007).

4 id at6-8.
133 in re Dominion Easi Ohio's Application to Restructure its Commodity Service, Case No. 05-474-
GA ATA (Opinion and Order at 13) (May 26, 2006).

id.

b Ormet v. Ohio Power Company, Case No. 03-1057-EL-CS$ (Opinion and Order at 4) (June 14,
2006); In re Vectren Decoupling Application, Case No. 05-1444-GA-UNC (Opinion and Order at 10)
(September 13, 2006)

158 In re CG&E's MBSSO, Case No. 03-93-EL-ATA (Opmlon and Order at 24) (September 29,
2004).
15 Onio Consumers’ Counsel v. Pub. Util. Comm'n, 111 Ohio St.34 300, 310-311, 856 N.E.2d 213,
226 (2006).
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that DE-Ohio’s MBSSO is not discriminatory.!8® The findings of the
Commission and the Court fulfill the statutory standard for the burden
of proof in this case, that the MBSSQ is just and reasonable because it is
not discrimninatory or priced below cost for the purpose of destroying
competition.!! The Court’s affirmation of the Commission’s order means
this is not an issue for consideration on remand.

D. That all, or some, consumers pay a low market price is not a
barrier to entry but a sign of competition.

OCC and OMG argue that because some, but not all, customers
received contracts from DERS or Cinergy that: (1} DE-Ohios market
price is too high; and (2) the contract prices represent a barrier to entry
preventing CRES provider participation in the competitive retail electric
service market.!102 Assuming for a moment that all of the arguments
made by OCC and OMG are correct that DE-Ohio, DERS, and Cinergy
acted as one, an assumption that DE-Ohio denies and is not supported
by the evidence, effectively OCC and OMG are arguing that low prices are
bad for consumers. This turns RC Chapter 4928 on its head because it
was intended to produce lower prices for consumers.

The entire idea of moving from a regulated to a non-regulated
generation market is to allow market forces to operate in order to provide

lower long-term prices for consumers. In this instance, all consumers

160

Ohio Consumers’ Counsel v, Pub. Util, Comm'n, 111 Ohio 5t.3d 300, 313-316, 8356 N.E.2d 213,
228.220 (2006). :

16 Ohio Rev. Code Ann. § 4928.05 (Baldwin 2007).

ez In re DE-Ohio's MBSSO. Case No. 03-93-EL-ATA ef al. (OCC’s Remand Merit Brief at 59-62)
(April 13,2007y In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al. (OMG's Remand Merit Brief at
26) (April 13,2007).
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pay DE-Ohio’s MBSSO price. That is undisputed on the record. S

It certainly does not mean that DE-Ohio’s MBSSQO represents a
high market price. The Commission asked DE-Ohio to agree to an RSP-
MBSSO that would limit DE-Ohio’s ability to adjust its merket price,
which limits its ability to compete with CRES providers.165 The evidence
shows that DE-Ohio’s MBSSO is a market price, the Court affirmed the
Commission’s finding, and that issue is not before the Commission on
remand.!66 The only reasonable conclusion is that the consumers in
question made a good deal in the competitive retail electric service

market. There is no evidence that any other consumers suffer as a

183 In re DE-Ohio's MBSSO, Case No. 03.93-EL-ATA, e al. (Hixon Prepared testimony at BEH 17)

{March 9, 2007).
fea Id. at BEH 11,
163 In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, ef al. (Entry at 5) (December 9, 2003).

16 Ohio Consumers’ Counsel v. Pub. Util. Comm™n, 111 Ohio $t.3d 300, 310-311, 856 N.E.2d 213,
226 (2006).
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result. In fact, the evidence is to the contra.ry;—

The evidence shows that DE-Ohio unbundled its generation prices
based upon its cost of service study in its 1992 rate case that included
subsidies of the residential class by the non-residential consumers.168
The evidence also shows that non-residential consumers are paying the
RTC that residential consumers do not pay at all during 2009 and
2010.1%9 A simple check of the RTC approved by the Commission will

confirm the subsidy by non-residential consumers of residential

CONsumers,

Additionally, there is no barrier to entry created by the contracts.

There is no more barrier to entry than if the same customers had

switched the purchase of their generation supply to—or any

other CRES provider, In order to gain the business, a competing CRES

187 In re DE-Otio’s Transition Plan, Case No. 99-1658-EL-ETP {Opinion and Order at 7-8, 2i- 22)
(August 31, 2000).

fet id at21-22.
id at 7-8.
In re DE-Ohio’'s MBSSO, Case No. 03-93.EL-ATA, er al, (Hlxon Prepared testimony at BEH 3,
1T, 17y (March 9, 2007).

16%
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provider must offer better terms and conditions, including price. Nothing

more is required to gain the business of the DERS and Cinergy

customers.

E. The DERS and Cinergy contracts do not violate any statute,
any provision of 0.A.C. 4901:1-20-16, or DE-QOhio’s Corporate
Separation Plan.

OCC suggests that the Commission shouid require DE-Ohio to
“show cause” why it is not in violation of corporate separation
requirements regarding affiliate interactions.’”’ OMG alleges that the
DERS and Cinergy contracts viclate R.C. 4928.02 and R.C. 4928.17
involving subsidies and corporate separation.l’? To arrive at such
conclusions OCC and OMG ignore the facts and law applicable to these
cascs.

First, OCC and OMG continue to ignore the fact that DE-Ohio is
not a party to the DERS and Cinergy contracts. Both parties attempt to
tiec DE-Ohio to the contracts by asserting that it acted in concert with its
affiliates because of the contract pricing methodolo%and because the
signatories are Parties to these proceedings.l”3 Boﬁm QCC and OMG
attempt to support their accusations with the testirhony of OCC witness

Hixon, including her assertion that Mr. Greg Ficke participated in

contract negotiations, and the e-mail of Mr. Jim Ziolkowski, reprinted in

m

In re DE-Ohip's MBSSO, Case No. 03-93-EL-ATA, er al. (OCC’s Remand Merit Brief at BEH
65, 71) (April 13, 2007).

17 In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, ef gl. OMG's Remand Merit Brief a: 19-20)
{April 13, 2007),

T In re DE-Ohjo's MBSSO, Case No. 03-93-EL-ATA, et al. (OCC’s Remand Merit Brief at 63-71)
(April 13, 2067); in re DE-Ohio’s MBSSO, Case No. (3-93-EL-ATA, et al. [OMG’s Remand Merit Brief at
19-21) (April 13, 2007).
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tull in OCC’s brief,17¢ As previously stated, to reach their conclusions
OCC and OMG ignore the testimony of Mr. Ficke and Mr. Ziolkowski
regarding their involvement in contract negotiations. OCC and OMG
ignore other evidence as well.

OCC did ask Mr. Ficke whether there was “é CG&E representative
involved” in the negotiation of the DERS contracts and Mr. Ficke
responded that he was involved.’” OCC then asked expressly whether
he was involved in the negotiation of the contracts and Mr. Ficke
responded that he “was involved in preparations of information, reviewing
information, those sorts of things in my role as Vice President of Cinergy

Corp.,” and that no actual CG&E employee was involved.!”® Regarding

the Cinergy contract with— Mr. Ficke also responded that he

reviewed drafts and provided comments.!”” He also explained that

Cinergy was motivated to enter the -:ontract as an economic

development effort to preserve a— and to
SN :: no tine did Mr. Ficke represent that he directly

participated in the negotiation of the DERS and Cinergy contracts, nor

M In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, et al, (0CC’s Remand Merit Brief at 56-59)

{April 13, 2007); In re DE-Qhio’s MBSSO, Case No. 03-93-EL-ATA, et al. (OMG’s Remand Merit Brief at
14-17) (April 13, 2007).

7 In re DE-Chio’s MBSSO, Case No, 03-93-EL-ATA, et al. (Ficke's Deposition Transcript at 35-36)
(February 20, 2007). ' '

e 1d. {emphasis added).

i Id.at 77,

1" id. at 74-76.



was his involvement in any capacity other than as Vice President of
Cinergy Corp.
OCC attempts to corroborate Ms. Hixon’s testimony that Mr. Ficke

was involved in the DERS and Cinergy contracts through the testimony

_179 OCC asked Mr. George about what Duke Energy

Shared Services employees were involved in settlement discussions to
resolve these proceedings, and discussions invelving DERS contracts
with [ e°

Eventually, OCC asked specifically whether Mr. Ficke was involved
in discussions.18! Mr. George responded that “I remember Mr. Ficke
being involved somewhere along this process, but ] can’t recall at which
time, and which of these agreements he was involved in. But I remember
him being at meetings.”182 This testimony is hardly reliable proof that
Mr. Ficke did anything improper. It is not clear what meetings regarding
‘what agreements he was involved with.

The only other time Mr. George mentions Mr. Ficke the testimony

is similar, Regarding the November 2004 contract between DERS and

S - - 5 of

179

n re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, er af. {OCC's Remand Merit Brief al 64)
(April 13, 2007).

180 in re DE-.Ohio s MBSSQ, Case No. 03-93-EL-ATA, ef al. (George®s Dieposition Transcript at 21-
22, 46-49) (February 20, 2007).

al Id. a2l

e Id a1 21-22.




the same discussion Mr. George stated that “I don’t recall us particularly
clarifying why Mr. Ficke might have been in the room other than we do
business with the Cinergy organization in several states and pay them a
lot of money each year. I think Mr. Ficke was partly there in as a
customer service representative capacity.”133 Nothing in Mr. George's
testimony places Mr. Ficke in any particular meeting for any particular
purpose; this is hardly support for an allegation of improper conduct.
OCC and OMG distort the situation involving Mr. Ziolkowski even
more gthan their representations involving Mr. Ficke. Both rely entirely
on an e-mail sent by Mr. Zioclkowski to a fellow employee. OCC and OMG
completely ignore Mr. Ziolkowski’s testimony about his e-mail. Mr.
Ziolkowski’s testimony, as set forth in his deposition made part of the
record at the insistence of OCC, should not be ignored. Mr. Ziolkowski
testifies that he did not know of the existence of the option contracts,
had never seen the option contracts, was not involved in the negotiating
process, had not performed any analysis regarding the contracts, did not
know of anyone in the Company that had performed analysis, || | | Y
I o
Ziolkowski’s testimony it is clear that his e-mail is inaccurate and was

not intended as a factual representation.

* /d. at 46-49,
. {n re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, ef al. {Ziolkowski’s Deposition Transcript at
34-42, 48-50) (February 13, 2007).
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OCC and OMG also misinterpret the law regarding subsidies,
corporate separation, and code of conduct. OMG states flatly that DE-
Ohio has violated R.C. 4928.02(G).185 Revised Code Section 4928.02(G)
prohibits anticompetitive subsidies flowing from a non competitive retail
electric service to a competitive retail electric service or vice versa.l8 It
represents state policy but does not set any standard regarding
subsidies. As previously discussed the Commission has permitted
substantial subsidies flowing from non-residential consumers (o
residential consumers.

Before a violation of R.C. 4928,02(G) can be shown however, at the

very least, the complainant must demonstrate that there is some transfer

of funds from one entity to the other. —

The Commission’s rtules make the necessity of an offending
transaction clear.’8? Ohio Administrative Code Section 4901:1-20-16

defines affiliates as including the internal merchant function of a

'3 in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, & al. {OMG’s Remand Merit Brief at 19)
(April [3,2007).

15 Ohio Rev. Code Ann. § 4528,02(G) (Baldwin 2007).

8 OHIO ADMIN, CODE ANN. § 4901:1-20-16 (Baldwin 2007).
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utility. 188 It prohibits cross-subsidies between the utility and its affiliate
and requires each to work independently of the other.1#® Finally, O.A.C.
4901:1-20-16 requires the utility and affiliate to maintain separate
accounting and prohibits the utility from incurring indebtedness of the
affiliate, committing funds to maintain the financial viability of the
affiliate, incurring liabilities of the affiliate, issuing security on behalf of
the affiliate, or assuming a financial obligation of an affiliate.1%0 There is
no evidence of such transactions between DE-Ohio and DERS or Cinergy
in these proceedings for the simple reason that there are no such
transactions. Absent such transactions there can be no violation of R.C.
4928.02(G) or O.A.C. 4901:1-20-16.

Next, OMG alleges a violation of R.C. 4928.17, the corporaie

‘separation rules.19! OMG asserts a violation based upon the existence of

—OMG ignores the fact that the record

evidence shows that on cross- exammatlon

e
A
o

188 ]d
180 Id
180 Id
. In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA, er al. (OMG's Remand Merit Brief at 20-21}
(Apnl 13, 2007).
1d at21.



_193 Ms Hixon even agreed that th—_
SR > 1/ aiso ignores

the fact that DE-Ohio is operating pursuant to a Commission approved
corporate separation plan and no Party has placed any evidence in the
record of these proceedings regarding its terms and conditions or
compliance therewith. Because DE-Ohio is operating pursuant to a valid
corporate separation plan there is no R.C. 4928.17 violation.

Finally, OCC suggests the Commission should open an
investigation to require DE-Ohio to show cause why it is not in violation
of O.A.C. 4901:1-20-16.195 DE-Ohio asserts that there is no evidence to
suggest that it has violated any portion of O.A.C. 4901:1-20-16. No
investigation is warranted.

DE-Chio maintains a Cost Allocation Manual {CAM) pursuant to

'0.A.C. 4901:1-20-16. OCC obtained the curtent version of the CAM

through discovery and Staff also has a copy. The CAM spcciﬁes-

oY
P

OCC has raised no questions regarding DE-Ohio’s CAM and DE-Ohio is
in compliance with the rule requirements.
DE-Ohio is also in full compliance with the code of conduct

sections of O.A.C. 4901:1-20-16 as it has not released improper

193

” In re DE-Qhio’s MBSS0, Case No. 03-93-EL-ATA, er al. (TR. 11l at 32-33) (March 21, 2007).

Id. at 37-38. :
195 In re DE-Ohio's MBSS0O, Case No. 03-93-EL-ATA, ef af. (OCC’s Remand Merit Brief at 65, 71)
(April 13, 2007).
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information, except as required by the Commission in these cases at the
- request of OCC, and has not favored any CRES provider, including its
own affiliate. In these cases the record indicates it required its affiliate to
pay for billing system changes like any other CRES provider.1% The
record also demonstrates that DE-Ohioc and DERS maintain separate
books and records.197

There has been substantial discovery inte DE-Ohio’s conduct in
these proceedings. OCC put on testimony regarding its opinion of DE-
Ohio’s conduct based upon the discovery it obtained. DE-Ohio has no
more information to provide te OCC or the Commission. Further
investigation is unnecessary. DE-Ohio has done nothing wrong and its
affiliates have done nothing more than enter arms length transactions
with willing third parties.

F. The Commission should keep all proprietary information
confidential

The confidential and proprietary nature of many of the previously
discussed contracts, as well as other information exchanged during
discovery and obtained through depositions were the subject of
numerous Motions for Protective Orders filed by many of the Parties to
these proceedings. At the outset of the remand hearing, from the bench

the attorney examiners granted all of the vatrious Motions for Protective

1%6

In re DE-Ohio’s MBSS(Q, Case No. 03-93-EL-ATA, er al. (Steffen’s Second Supplemental
:[;g:stimony at 37) (February 28, 2007).
id.
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Orders.1%8  The Attorney examiners stated that the Motions would be
granted for a period of eighteen months on the condition that the
granting of those motions may be modified if the Commission deems it
appropriate.19 DE-Ohic respectfully requests that the Commission
maintain the confidential nature of the various contracts and other
information exchanged during these proceedings and affirm the attorney
examiner’s ruling form the bench.

There is no need to put the confidential information obtained by OCC
in these proceedings in the public domain. First, with respect to the

various option agreements of DERS, these agreements give insight into

DERS's business operations and its—
- Putting this information into
the public domain would place DERS at a competitive disadvantage and
would undermine the competitive market this Commission has worked
so diligently to encourage.

Second, DERS is not the only CRES provider that would be affected
by a public disclosure of commercial contracts in this proceeding. There
are contracts of another CRES provider, who is very.active in Ohio’s
competitive market who is at risk by the public disclosure of information

in this proceeding.200 A disclosure of all of this information would have a

significant and detrimental impact on their ability to compete as well.

% In re DE-Okio’s MBSSQ, Case No. 03-93-EL-ATA, et al. (TR. 1 at 8-10) (March 19, 2007).

1% I
w0 In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA, ef al. (Hixon Prepated testimony at BEIH 6
and 12} (March 9, 2007},
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The Commission has regularly permitted such contracts and price
information to remain confidential 201
Lastly, in addition to the commercial contracts discussed above, over

the course of discovery in the initial MBSSO proceeding, the Remanded
MBSS0 proceeding, and the now consolidated Rider Adjustment Cases,
DE-Ohio has provided OCC with thousands of pages of confidential and
proprictary trade secret documents pursuant to Protective Agreements.
The protected materials provided by DE-Ohio pursuant to the Protective
Agreements include but are not limited to confidential business analysis,
financial analysis, internal business procedures, responses to data
requests, interrogatories, confidential internal correspondence, specific
customer information including load consumption levels, and load
characteristics, as well as in-depth discussions of the aforementioned
items during sealed depositions which occurred as part of overly broad
discovery in the above styled proceedings.
Under Ohio law, the term trade secret means:

information, including . . . business information

or plans, financial information, or listing of

names, addresses, ot telephone numbers that

satisfies both of the following:

(1) 1t derives independent economic value, actual

or potential, from not being generally known to,

and not being readily ascertainable by proper

means by, other persons who can obtain

economic value from its disclosure or use.

(2) It is the subject of efforts that are reasonable

under the circumstances to maintain its
secrecy.202

ol Ir re North Coast Gas, Case No. 06-1100-PL-AEC (Eniry at 2} (February 7, 2007).
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Trade secret information, such as that at issue here, is entitled to
protection under Ohio's trade secrets act,203 R.C. §1333.61, Ohio's public
records act,2®? and under the federal Trade Secrets and Freedom of
Information acts.205 The information that OCC seeks to make public is
trade secret information maintained by DE-Ohio and counterparties in a
confidential manner,

OCC cannot claim to have been prejudiced through the
confidential treatment of the information which was protected by the
attorney examiner’s bench order. The confidential documents OCC
wished to use were admitted into evidence in the above styled proceeding
and are before this Commission to determine the relevance.
Accordingly, OCC has not suffered any harm by the confidential
treatment of the information, nor will it in the future. The Commission
should maintain the confidential nature of this information.

IV. Suggested findings of law and fact.

202

s Ohio Rev, Code Ann. § 1333.61(D) (Baldwin 2007},
id

204 Ohio Rev. Code Ann. § 145.011 (Baldwin 2007); Cinergy's documents and
information do not even qualify as a "public record" unless and umtil admitted into
evidence. Section 149.43(A)(1) of the Ohio Revised Code, in relevant part, defines
“public record” as “records kept by any public office . . . .” According to Chief Justice
Thomas Moyer, "[T)he definition of a 'public record’ must be read in comjunction with the
term 'record.’ Section 149.011(G) defines 'record’ to include "any document . . . created or
received by or coming under the jurisdiction of any public office . . . which serves to
document the organization, functions, policies, decisions, procedures, operations, or other
activities of the office.' Thus, to the extent that an item does not serve fo document the
activities of a public office, it is not a public record.” Moyer, J., Interpreting Ohio’s
Sunshine Laws: A Judicial Perspective, 59 N.Y.U. Awn. Surv. Au. L. 247 (2003 XEmphasis supplied.)

205

18 U.S.C. § 1905 (2007); § U.S.C. 552(b)(4) (2007).
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DE-Chio requests that the Commission issue an Entry with the
following findings of law and fact:
Findings of Law:

1. The DERS and Cinergy contracts are irrelevant to the
Commission’s determination in these proceedings.

2. DE-Ohio met its burden of proof that the MBSSO ordered by the
Commission is just and reasonable and therefore, not priced below
cost for the purpose of destroying competition pursuant to R.C.
4905.33(B) or discriminatory pursuant to R.C. 4905.35.

3. DE-Ohio’s MBSSO is a market price.

4. The provider of last resort component required by R.C, 4928.14{A}
and 4928.14(C) includes all non-bypassable components of the
MBSSO and is set at a market price.

5. The price to compare component of DE-Ohijo’s MBSSO includes all
bypassable charges and is a market price.

6. The competitive bid process component of DE-Ohio’s MBSSO is in
compliance with R.C. 4928.14 because other options are generally
available for customers in the competitive retail electric service
market,

Findings of Fact:
1. The record evidence available at November 23, 2004, demonstrates

that DE-Ohio’s MBSSO0 is set within the range of market prices.
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. The record evidence available at November 23, 2004, as set forth

on JP3-882 attached to Mr. Steffen’s Second Supplemental

Testimony, demonstrates that the components of DE-QOhio's

MBSSQ, including the Infrastructure Maintenance Fund and the

System Reliability Tracker were derived from DE-Ohio’s Annually
Adjusted Component set forth in the May 19, 2004, Stipulation

filed at the Commission.

. The record evidence avzailable at November 23, 2004, demonstrates

that Mr. Steffen testified that the reserve capacity component of
the Annually Adjusted Component included compensation for the
commitment of DE-Ohio’s existing capacity.

. DE-Ohio complied with the Comrnission order to provide OCC with
discovery of all contracts it had with Parties to these proceedings.

. The only contract between DE-Ohio and any Party to these

proceedings is a contract with the City of Cincinnati.
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CONCLUSION:

For the reasons set forth above, DE-Ohio respectfully
requests the Commission reaffirm the MBSSO it ordered on November
23, 2004, in its Entry on Rehearing and reject OCC's request for further

investigation.,

Respectfully Submitted,

-

aul A. Colbert, Trial Attorney
Associate General Counse]

Rocco D'Ascenzo, Counsel

Duke Energy Ohio

2500 Atrium II, 132 East Fourth Street
P. Q. Box 960

Cincinnati, Ohio 45201-0960

(513) 287-3015
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L INTRODUCTION

Cinergy Corp, ("Cinergy") and Duke Energy Retail Sales, LLC ("DERS") fully
endorse the position taken within the Initial Brief on Remand Submitied on Bphalf of the
Staff of the Public Utilitiee Commrission of Ohio. As staff indicates, it is indeed
important in this proceeding that one's eye remain on the ball.

The "ball," for purposes of this phase of the proceeding, was defined on
November 22, 2006, by the Supreme Court of Ohio. The Court remanded this case to the
Public Utilities Commission of Chio {("Commission") for further consideration of two
issues. Neither of the issues identified by the Court was related, inn any way, to Cinergy
or DERS. Neither issue involved Cinergy or DERS. Neither issue concerned Cinergy or
DERS. |

One of the two issues involved a narrow legal question: Whether the State of
Ohio recognizes a "settlement privilege," The Ohio Consumers' Counsel ("OCC"} had
demanded that The Cincinnati Gas & Electric Company, n/k/a Duke Energy Ohio ("DE-
Ohio™), produc.:e copies of all agreements between DE-Ohio and the signatories io a
stipulation filed in this case. DE-Ohio objected to providing OCC with this discovery on
several bases, including a claim of settlement privilege. 'OCC then moved to compel
production. Based ypon Commission precedent, the hearing examiner denied OCC's
discovery demand, and this Commission later approved that decision.

On appeal, the Supreme Court of Ohio disagreed with opinions expressed by both
this Commission and the United States Court of Appeals for the Sixth Circuit regarding
the existence of a seitlement privilege aﬁd declined to recognize such a privilege.

Because OCC claimed that the existence and terms of the agraelﬁents it had asked to be



produced could be relevant to the "gennineness of the bargaining" between DE-Ohio and
the parties 1o the stipulation presented to the Commission. on May 19, 2004, thé Supreme
Court ordered this Commission to compel disclosure of the information subject fo OCC's
discovery request. The Court then concluded that following production of the requested
information to OCC, the Commission ", , , may, if necessary, decide any issues pertaining
to admissibility of that information," Qhio Consumers' Counsel v. Pub. Util, Comm’n.,
111 Ohio St. 3d 300, 2006-Ohio-5789, at 9 94.

The "ball" then retwrned to the Commission's court. One week after the Supreme
Court of Ohio issued its opinion, the attomey examiner ordered DE-Ohio fo disclose to
OCC "he information requested with regard to side agreements." Finding and Entry,
Nov, 29, 2006. DE-Ohio complied by producing a copy of the one and only agreement
responsive to OCC's discovery request — an agresment between DE-Ohbio and the City of
Cincirmati, On December 7, 2006, DE-Ohio filed notice that it had complied with the
attorney examiner's order,

OCC then fumbled the "ball" after it learned that the‘response to its discovery
demands provided no support for the arguments it hoped to make. Ignoring the scope of
the Supreme Court of Ohio's remand, OCC issucd a subpoena duces tecum to M.
Charles Whitlock, the president of DERS. OCC demanded that Mr. Whitlock submit fo
deposition, and that he produce copies of all agreements between DERS or any affiliate
of DERS and any customer of DE-Ohio.

DERS moved to quash OCC's subpoena. The hearing examiner, however,

ordered DERS to produce copies of all agreements between DERS and any party to this




case. OCC subsequently issued a subpoena duces tecum to Cinergy. The subpoena to
Cinergy was identical in scope to that with which DERS had been ordered to comply,

Cinergy and DERS complied with OCC's subpoenas, producing a total of thirty-
three contractual arrangements to OCC, Both were then foreed to seek and obtain limited
intervention in this case in order to protect their confidential business relationships and
trade secret information from being publicly disclosed. After OCC accused both DERS
and Cinergy of numerous violations of Ohio law, both were forced to seek and obtain full
intervention in this matter in order to explain and defend the agreements that they had
produced.

At this point in time, at least from the perspective of Cinergy and DERS, the
"ball" appears to have been largely forgotten. Instead, mischaracterizing the agreements
produced to them, OCC and others demand an investigation of DE-Olio, DERS, and
Cinergy. Cinergy and DERS urge the Commission to stop this abuse of DE-Ohio, DERS,
Cinergy, and the agreements that DERS and Cinergy have been compelled to produce.
The Commission should recognize and find that the agreements are valid commercial
contracts that are irrelevamt to the outcome of these proceedings. Further, the
Comnission should Order all parties o protect and preserve the confidentiality of the
mformation DERS and Cinergy have produced. |

II. LAW AND ARGUMENT

A, The Contracts Are Valid, Euforceable Agreements Between
Commercial Parties, Each of Whom Is Performing Its Obligations.

Two drastically opposing points of view regarding the agreements produced by
Cinergy and DERS are presented in this case. In one view — the view held by the parties

who negotiated the terms of the various agreements and who are required to perform




those tetms - the agreements are unremarkable commercial fransactions entered inio for
legitimate business purposes, As a result of this proceeding, the agreements have been
presenied to this Commission and explained, in full. Afier its own examination of the
coniracts, Staff properly accepts this view as the correct one, and this Commission should
issue an opinion stating that it is satisfied with the explanation of the agreements offered
by Cinergy and DERS,

In the other view — expressed by the OCC, the Ohio Marketers Group ("OMG")
and Ohio Partners for Affordable Energy ("OPAE'") — these agreements somehow suggest

' In this view, sach of the agreements is a sham -

a conspiracy to violate Ohio law,
transaction entered into by DE-Ohio through its affiliates, DERS and Cinergy, solely in
order o purchase support for DE-Ohio's proposed RSP, This second view strains
credulity. Moreover, this second view requires this Commission fo overlook one fact
that is fundamentally inconsistent with the view that OCC, OMG and OPAE are
attempting to support. That ene fact is determinative and concerns the parties’ entry into
and performance of BEGIN REDACTION option agreements, END REDACTION
DERS and Cinergy have explained these contracts to this Commission. They
have explained how the agreemenis were negotiated, when they were negotiated, and
why they were negotiated. They have explained that all of the agreements (excepting the
agreement o which Cinergy is a party, which has also been explained in full) are based

on. DERS' marketing strategy and publicly available information. They have shown that

the partics to these agreements are performing under the terms of the agreements. They

! See Initia] Post Remand Brief, Hearing Phase I, By The Office of the Ohio Consumers' Counsel, ("OCC's
Merit Brief™) pp, 59-64; Initial Post Hearing Brief of the Ohip Marketers Group ("OMG's Merit Brief*), pp
17-21; Ohio Partners for Affordable Bnergy's Initial Briel (OPAE's Merit Brief"), pp. 12-14, OPAE's view
may be separate from that of OCC and OMG, s OPAE also appears to contend that any agreements of any
kind, including the stipulation, violate Ohic law becnusa the Commission snd the parties are acting to avoid
the restructuring legislation.




have demonstrated that the economic benefits and detriments of the agreements inure to
DERS and Civergy, and not to DB-Ohio, The expianaﬁon provided by DERS and
Cinergy is therefore fully supported by the evidence,

OCC, OMG and OPAE's view is based upon an unsupporied assertion that all the
agreements are designed so that "Duke/CG&E get its consideration — the right to charge
the RSP rates it wants."* The RSP price supported in the stipulation was NOT approved
by this Commigsion, however, Moreover, the RSP price proposed by DE-Ohio on
reconsideration was NOT approved by this Commission. Therefore, it is without
question that DE-Ohio did NOT receive the "consideration” OCC, OMG and OPAE
contend that it bargained for,

Because it unguestionably did not receive "its" consideration, DE-Ohio
unquestionai)ly had no legal obligation to perform "its" contracts. DERS and Cinergy are
nonctheless spending, in the aggregate, in excess of $20,000,000 annually to perform
their agreements. It is no answer to contend that the BEGIN REDACTION option
agreements END REDACTION were negotiated becauss the earlier agreements had
been nullified, 1f the view espoused by OCC, OMG and OPAE were correct, DERS' and
Cinergy's obligation to perform the contracts ended when "DE-Ohio" did not receive that
for which it had bargained.

The coneept of "consideration" is of course an essential and very specific one in
the Jaw of contracts:

The essentinl elemenis of a confract include an offer, acceptance,

contractual capacity, consideration (the bargained for legal benefit and/or

detriment), 2 manifestation of mutual assent and legality of object and of
consideration.

* OMG's Merit Brief, p, 12.




Kostelniclk v, Helper, 96 Ohio St. 3d 1, 2002-Ohio-2585, at 15,

When a party to a contract fails to receive the consideration to which it is entitied
under the contract, its obligation to perform that contract inevitably ceases. For example,
if a party is not paid its consideration due to breach of the contract, the non-breaching
party's performance is excused. Garofolo v. Chicago Title Ins. Co. (Cuyahoga County
1995), 104 Ohio App. 3d 95, 108,

Similarly, when the contract lacks comsideration, and/or when the anticipated
consideration fails, the performance of all parties is excused. 3 Williston on Contracts §
7:11 (4™ ed.), 71 Ohio Jur. 34, Negotiable Instruments § 191 (2006). Finally, as would
be the case here regarding both the "Pre-Order" and "Pre-rehearing” agi‘eements, the
parties might expressly negotiate an end to their obligations if the bargained for
consideration is not delivered, In &l cases, however, a party is entitled to receive its
consideration. When that consideration is denied 1o a party, the contract that addresses
that consideration is unenforceable against that party.

The parties' negotiation of the BEGIN REDACTION aption agreeménts END
REDACTION and their performance of those agreements reveal that the parties to those
agreements are receiving the consideration for which they bargained. Therefore, the
consideration supporting the contracts must, necessarily, consist of something other than
that which OCC, OMG and OPAE insist is the true consideration for these contracts. The
altemnative offered by OCC, OPAE and OMG is logically inconsistent with the ongoing
performance of the agreements by the parties, and thus is inconsistent with the evidence

before this Commission.




Because the BEGIN REDACTION option agreements END REDACTION
themselves are inconsisieni with their theory, the OCC, OPAE, and OMG rely upon
other, at best equivocal, evidence to support their position. They argue, for example, that
Mr, Ficke's presence during negotiations of certain agreements demonstrates DE-Ohio's
mvolvemeni in those negotiations, despite the fact that when reviewed without a
predetermined biag, Mr, Ficke's testimony clearly indicates that no DE-Ohic personnel
were involved in those negotiations and that his own role during negotiations was limited
and involved his position as a vice president of Cinergy, not his position as an officer of
DE-Ohio,® Similarly, OCC and OMG point to an e-mail in which Mr. James Ziolkowski
— an employee of Cinergy Services who the evidence shows had no role in negotiating
the agreements and who had never even seen most of the agreements — spaclﬂatés
regarding the origin and intent of the agreemenis as "proof" that the apreements are
shams,

OCC, OPAE and OMG also ignore other evidence inconvenient to their view.
They ignore the fact that all but three agreements”® were negotiated and entered into after
the stipulation was filed. They ignore the fact that the only agreements that became
effective were all negotiated and entered into months after the stipulation was submitted,
and in fact, months after the stipulation was rejected by this Commigsion. They ignore
the fact that the income and loss associated with the agreements is reflected on DERS’

books, not DE-Ohio's, They even ignore OCC's own witness, who confirms that she

jSee The Merit Brief of Clnergy Somp, and Duke Enerey Retail Sales, pp. 20-22,

OTeCI LN a‘['eﬂl

and a Febroary 2004 agreement between the City of Cincinnat
Uhio, subsequently amended (after the stipulation was filed) in July 2004, The Commission
should note that the City did niot intervene in the case until April, withdrew approzimately six weeks before
the amendment was executed, and withdrew without signing the stipufation in any event.




possesses nothing to even suggest that DE-Ohio is attempting to recover in rates any of
the BEGIN REDACTION option END REDACTION payments:

Q. In any of your discovery, in any of your investigation, in any of
your anything have you uncovered the attempl of the utility to try
to recover in rates any of the BEGIN REDACTION option END
REDACTION payments or any of the amounts at issue here?

A, In the review and discovery ] have done I have not found that,

Transcript of Hearing Vol 11T, March 21, 2007 (hereafter "Hixon Cross"), p. 136.)

The Commission should not be fooled by these transparent efforts 1o 'spin' the
evidence and to ignore other evidence, Tn the end, OCC, OPAE and OMG cannot explain
the existence of the BEGIN REDACTION option agreements END REDACTION
through their theory. DE-Ohio's proposed RSP was rejected by this Commission, DE-
Ohio's altemnative proposal was rejected by this Commission. DE-Ohio did not receive
the consideration for which it had bargained under the theory espoused by OCC and
OMG, and as a result its obligations were at an end. There could be no reason for DERS
to enter into the BEGIN REDACTION option agreements END REDACTION if OCC,
OPAE and OMG are correct.

The DERS BEGIN REDACTION option agreements END REDACTION
therefore wonld not even exist if in fact they merely document "sham fransactions” in
which DE-Ohio was paying parties to this Commission's decisions for a particular desired
oulcome. The fact that they do exist demonstrates that DERS was pursning customer
contracts from which it fully expected to profit, and from which (despite market
conditions that have to date prevented it from taking advantage of its investment) it still

Ihopes to derive a pmﬁt DER5 entcred mfo those contrac‘rs afier the s‘hpulatlonﬁ the

alternative proposal had been re_]ected and its performance of those agreements is



inconsistent with the theories of QCC and OMG. Similarly, Cinergy's performance of its
"pre-rehearing agreement” cannot be explaiﬁed in the view of OCC and OMG. Again, if
QCC and OMG are corrset, Cinergy has no legal obligation requiring its performance —
and yef it is performing its agreement,

B.  The Contracts Deserve The Protection Of Law,

Under Ohio law, the term "Trade secret’ means mformation, inchiding . . .
business information or plans, financial information, or listing of names, addresses, or
telephone numbers that satisfies both of the following:

{H It derives independent economic value, actual or potential, from not
being generally known to, and not being readily ascertainable by
proper means by, other persons who can obtain sconomic value from
its disclosure or use.

(2) Itis tllle sub_] ect of efforts that are reasonable under the circumstances
o maintain 1fs secrecy.

Ohio Revised Code § 1333.61(D). Trade secret information is entitled to protcction
under Ohio's trade secrets act, R.C. § 1333.61, Ohio's "public records act," R.C. §
145,011, and under the federal Trade Secrets Act, 18 U.S.C. § 1905, and Freedom of
Information Act, 5 U.S.C. § 552(b}{4).

Cinergy and DERS have maintained and continue to maintain that the contract,
related documents, and information derived there-from are not public records at all, In
this cage, the hearing examiner accepted the contracts into evidence conditionally,
pending this Commission's final disposition of the issue of their admissibility,

(Transcript of Hearing Vol, I, March 19, 2007, p. 97) Cinergy's documents and

nformation do not even qualify as a "public record” unless and until this Commission

admits them into evidence, Section 149.43(A)(1) of the Ohio Revised Code, in relevant
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part, defines “public record” as “records kept by any public office . ., .” According o
Chief Justice Thomas Moyer:

[TThe definition of a 'public record’ must be read in conjunction with the

term 'record.’ Section 149.011(G) defines 'record’ to include 'any

document , , , created or received by or coming under the jurisdiction of

any public office . . , which serves fo document the organization,

functions, policies, decisions, procedures, operations, or other activities of

the office,’ Thus, fo the extent that an item does not serve fo document

the activities of a public office, ¥t is not a public record,”

Moyer, 1., Interpreting Ohio's Sunshine Laws: A Judicial Perspective, 59 N.Y U. ANN.
SURYV. AM, L, 247 (2003) (Eniphasis supplied).

To the extent that this Commission admits the agreements into evidence in these
proceedings and they thereby become public records, the DERS and Cinergy contracts
remain entitled to protection under Ohio and federal law, The contract that Cinergy secks
to protect contains the terms of an economic development assistance agreement between
Cinergy and another corporate citizens of Ohio. The sensitive information contained
therein includes information regarding the nature of the service purchased by the
counterparty, the specific Cinergy subsidiary which is to provide electric service to the
counterparty, the level and duration of Cinergy's assistance to the counterparty, the
amount of load that the counterparty may add to the Duke Energy-Ohio system subject to
the agreement, and the terms upon which either party may end the agreement.

The coniracts that DERS seek to protect confain the econmomic terms of
agreements that DERS was willing to strike in order to obtain customers, details

regarding the terms of service, the loads to be served and similar critical information,
The BEGIN REDACTION option conircts (SN
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information is piainly protected as confidential business information and trade secrets
under law,

C.  The Agreements Are Irrelevant To These Proceedings.

This case is not an appropriate vehicle for a generalized inquiry into the business
practices of entities related by corporate affiliation to DE-Ohio, as OCC and others
demand — and yet the agreements were offered into evidence for no other purpose, This
case is ultimately about the Commission's balance of three competing goals: rate
certainty for consumers, financial stability for DE-Ohio, and the continning development
of a competitive market for electric services within the DE-Ohio service territory. Within
that structure, this Commission was _ compelled to consider and approve the
reasonableness of the markei-based standard service offer prices charged by DE-Ohio for
service to DE-Ohio customers.

The agreements are irrelevant to the Commission’s attempt fo balance fhase three
competing goals, They are irrelevant to its cvaluetion of DE-Ohio's prices. The
Cominission donsidered a stipulation submitted by some, but less than all, parties. That
stipulation was, as DERS and Cinergy have dcmonstrated, exactly what it appears to bé:
an agreement in which DE-Ohio agreed to modify its proposed RSP in a marmer
benefiting the signaiories to the stipulation, and cerfain parties to these proceedings
agreed to support DE-Chio's proposed RSP, as so modified.

First, this Commission should not forget that the stipnlation enjoyed a broad level
of support. As the Commission noted in its di;cussion, the stipniation was supporied by:

knowledgeable and capable stakeholders from every type of participant m
the CRES market, including [DE-Ohio], two residential CRES providers,
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one commercial and industrial CRES provider, three organizations
representing commercial and industrial customers, a commercial
consumer, an indusirial consumer, and two organizations representing
residential consumer interests. Further, these parties are represented by
coungel with experience in wtility matters,

Opinion and Order, Sept. 29, 2004, p. 12. Even if the support of parties to every alleged

"side agreement" is discounted entirely and thus the support of fhree orgemizations

representing commercial and indusirial cusiomers, a8 commercial consumer, and an

industrial consumer is unfairly ignored, the stipulation would sz have had the support of

-the affected uiility, three residential and industrial CRES providers, and two interest

group organizations representing residential consumers. Furthermore, while operating

under the hypotheticel that the support of parties to alleged "side agreemenis” should be

ignored, it is also true that no one with a legitimate claim to represent the commercial

and industrial constituencies opposed the stipulation. Thus, no broad opposition to the

sitpulation occnrred,

The Cinergy and DERS agreements obviously have no relevance to the merits of

the stipulation itself. As this Commission noted in its Entry on Rehearing in this matter:

Even if . . . not privileged, information relating to side agreements is not
relevant to the determination of this matler. As stated in the Dayion
opinion, "the Commission would note that no agreement among the
signatory parties to the stipulation can change the terms of the stipulation,
Either the terms of the stipulation are, on their face, beneficial to the
ratepayers and the public or they are not. Even if there were side
agreements among the signatory parties, those agreements would not
change the public benefit or detriment of the stipulation.

Entry on Rehearing, Nov. 23, 2004, § 14. Thus, the stipulation remains whaf it was — en

agreement by some, but less than all parties, to support an outcome that this Commission

did not endorse and thus did not approve. Because the stipulation was not approved by




this Conunission, fhe support of the parties to the stipulation is, in the end, ifself
irrelevent,

Had the Commission imposed the result conternpleted within the stipulation, any
agreement between DE~Ohio and parties fo the stipulation might conceivably then have
had some significance to the issue of whether all parties engaged in "serious bargaining”
under the three-prong test approved in Consumers' Coumsel v, PUCO (1992), 64 Ohio St
3d 123, 1125. The evidence in this case unequivocally, however, demonstrates that not
one signatory to the stipulation entered into any such "side agreement" with CG&E. At
most, OCC argues that the City of Cincinnati withdrew from the case based upon the
existence of an alleged "side agreement." That agreement, however, was negotiated
months before the stipulation, was amended after the close of the evidentiary hearing m
the proceeding, and was a matter of public recoﬂ as it required approval by thé city
council of the City of Cincinnati.

Unable to attack the motives of the signatories to the stipulation with evidence of
agreements that do not exist, the OCC, OPAE, and OMG have tried to manufacture "DE-
Ohio agreements” out of the Cinergy and DERS agreements. As discussed above, those
arguments are illogical in the face of the evidence that the parties to those agreements are
performing their obligations despite the fact that DE-Ohio did not receive the supposed
consideration that it was "intended" to receive.

D.  The Agreements Do Not Violate Ohio Law.

OMG and OCC also assert that the agreements violate various provisions of Ohio
law., OMG asserts that the BEGIN REDACTION option agreements END

REDACTION are a "thinly veiled" utility service discount agreement, that the BEGIN
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REDACTION option agreements END REDACTION violate R.C. § 4928.17(A) (the
corporate separation statute), and finally that the BEGIN REDACTION option
agreements END REDACTION violaie Ohio public policy as expressed within §
4928,02(G). OCC complains that the BEGIN REDACTION option agreements END
REDACTION provide for reimbursement of the RTC in violation of R.C, § 4928.37,
that the "side agreements" are "discriminatory," and that each of the following corporate
separation regulations has been violated:
4901:1-20-16(G)(1)(c):  "Blectric utilities and their affiliates that provide
gervices to customers within the electric utility's
service lerritory shall function independently of
each other. ..."
4901:1-20-16(G){4)(h): "Employees of the eleotric utility or persons
representing the electric utility shall not indicate a
preference for an affiliated supplier.”
4901:1-20-16{G)(4)(): "Shared representatives or shared employees of the
electric utility shall clearly disclose upon whose
behalf their representations to the public are being
made.”
Cinergy and DERS reiterate that these allegations are without merit, and in all
events this proceeding is not a proper vehicle for their consideration. R.C, § 4928.16
expressly provides this Commission with jurisdiction to hear the complaint "of any
persen” regarding the obligations of any eleciric utility or any electric services company,
and that section, and the rules adopted thereunder, describe the processes and procedures
applicable to such a proceeding. Cinergy, DERS, and for that matter DE-Ohio are
entitled to the burden of proof applicable in complaini proceedings, as well as the

processes available under that section should OCC, OMG or anyone else desire to pursue
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a complaint. Nonetheless, becanse OMG and OCC have chosen to raise those allegations
within this proceeding, Cinergy and DERS are compeiled to respond.
1. The Agreements Are Not Discriminatory,

Initially, OCC obviously does not cven have standing to complain of
"discrimination” in the context of which it raises this allegation, OCC represents
tesidential consumers of this Stete, s allsgations plainty swrround "discrimination”
among members of the commercial and industrial consumer classes. OCC has no
authority -to represent industrisl or ‘conn:uercial consumers of uiility services, In the
absence of standing — injury in fact ~ the Supreme Court of Ohio will not reverse an order
of this Commission. Thé party seeking io reverse an order of this Cammission must
demonstrate that the order has a prejudicial effect as applied to that party, Holladay
Corp. v. Pub. Util. Comm 'n. (1980), 61 Ohio St. 2d 235.

Second, the only agreements that have been performed are the November 2004

sgtecment between Cinergy anc
— Only those agreements, therefore, could possibly

support & claim of "discrimination" in any event, As the Court stated in Lehigh Val, R.
Co, v, Rainey, 112 F. 487 (ED. Pa. 1902) (interpreting the Interstate Commerce Act)
only discrimination in fact is actionable. A mere offer to discriminate, never carried into
effect, results in no actual harm upon which claims can be maintained, 1d.

Third, OCC, OMG and OPAE have introduced no evidence, of any nature
whatsoever, that DE-Ohio ever charged one customer more (or less) than a similarly-
situated customer. In fact, the evidence demonstrates that DE-Ohio charges each of its

customners, and collects from each of ifs cusiomers, exactly the price that this
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Commission approved in its November 29, 2004 Enfry on Reheating — no more, 1o less,
Thus, OMG's allegation of a "thinly veiled" utility discount has no merit. Only by
deliberately confusing the obligations of DERS, Cinergy and DE-Ohio are OCC, OMG,
and OPAE able to manufacture evidence that even appears to fit their allegations.

Fourth, OCC and OMG have come forward with no evidence, of any nature
whatsoever, that DERS has refused to negotiate similar, appropriate agreements with any
entity, representing any constituency, that has approached it seelking the provision of
service by DERS, To the extent that OCC and OMG mighi be pointing to the differences
in prices among the contracts themselves, those differences are aﬁplained simply by the
nature of the loads to be served. Thus, it is unclear against whom DERS might have
discriminated,

Fifth, OCC and OMG rely upon an outdated definition of the term
"discrimination" to support their allegation. Historically, of course, the term had a very
specific meaning for purposes of utility law, counoting an wnreasonable and unjust
difference in a rate or in terms of service as applied to similarly sitnated customers, AK
Steel Corp, v. Pub. Util, Comm’n, (2002), 95 Ohio St, 3d 81, 2002-Ohio-1735; Alinet
Communications Serv, Ine. v. Pub, Util, Comm'n. (1994), 70 Obio St. 33 202,

The specific "discrimination” of which OMG and OCC wish to complain involves
a difference between the prices charged by DERS and DE-Ohio. A CRES that hopes to
compete in the sale of a commodity with an established provider of that commodity has
little choice, however, but to compete on the basis of price. Even OCC's Ms, Hixon was
forced to concede that a lower price “might" be one factor influencing & customer's

decision. Hixon Cross, pp. 30-32.
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OMG and OCC insist, however, that the difference is not between prices charged
by DERS and DE-Ohio, but in prices charged by DE-Ohio. Even if true, and this
allegation most certainly is not, OCC and OMG ignore the change in substantive law that
occurred through Am, Sub. 8.B. 3.

On and after the starting date of competitive retail electric service, a

competitive retail electric servioe supplied by an electric utility [i.e. DE-

Ohio] or electric services company [i.e. DERS] shall not be subject 1o

supervision and regulation by the public utilities commission . , .except

sections 4905.10, division (B) of 4905.33, and sections 4905.35 and

493381 to 4933,90,

R.C. § 4928.05(A)1).

Unlike OCC and OMG, the Ohio General Assembly recognized that price
differences - decried as "discrimination” by OMG and OCC — are em ordinary part of
competitive markets, In recognition that different prices might be established through
negotiation among different parties, the Ohio General Assembly chose to terminate this
Commisgion's jurisdiction under R.C, § 4905.33(A) at the beginning of competitive
electric service. Section 4905.33(A), of course, provides as follows:

No public utility shall directly or indirectly, or by any special rate, rebate,

drawback, or other device or method, charge, demand, collect, or receive

from any person, firm, or corporation a greater or lesser compensation for

any services rendered, or to be rendered . . . than it charges, demands,

collects, or receives from any person, firm, or corporation for doing a like

and contemporaneous service under substantially the same circumstances

and conditions.

R.C. § 4905.33(A), The "discrimination" of which OCC and OMG complain is squarely
within this section, and obviously occurred well afier the beginning of competitive
electric service in the State of Ohio — and in fact after the end of the market development
period applicable to commercial and industrial classes within the DB-Ohio service

terrifory. Am Sub. S.B, 3 compels DE-Ohio to offer a market based standard service
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offer to all customers — which it does. It is no longer prohibited, however, from
negofiating other prices with customers when it finds such other prices advantageous.”

OCC points 1o R.C. § 4905,35 and R.C. § 4928.14 to argue that "discrimination"
remains unlawful.® Cinergy and DERS agree.” It is nonetheless the case that the
meaning of the term discrimination was changed by Am, Sub. S.B. 3 and that the specific
acts of which OCC and OMG complain are no longer a violation of law,

2, The Companies Have Observed The Corporate Separation
Requirements of Ohijo Law,

OCC and OMG also complain of various alleged technical violaﬁons of the
corporate separation requirements.® OCC protests, for example, that DAC § 4901:1-20-
16(G)(4)(j) mandates that “shared" representatives of the eleciric utility disclose upon
whose behalf their represeniations to the public are made. They assert that Mr, Colbert's
inattention to his title on signature blocks within certain agreements and Mr. Ficke's
presence at a mesting with Kroger risk confision.” They also assert that an e-mail chain
between OHA and Mr, Colbert demonstrates confusion as to the parties to that
agreement, because the title of the email erroneously refers to an agreement between
OHA and CG&E rather fhan OHA and DERS. "

Of course, none of the coumterparties to the sgreements that Mr. Colbert sigﬁed
are here complaining that they were confused regarding with whom they were dealing,

Neither the OHA nor Kroger complain that they did not understand with whom they were

* In this case, however, there is no evidence that DE-Ohio has enteted into sach contracts, unless the
obligations of DERS and Cinergy are misconstrued,

© OCC Metit Brief pp. 60-61,

" DERS and Cinergy acknowledge that it might be "discriminatory, " for exanple, if DE-Ohio refused to
provide necessary facilities or arrangements to one customer that it was supplying to another. These are
not the allegations confronting this Commission, however.

¥ OMG Merit Brief, pp. 20-21; OCC's Merit Brief, pp. 31, 49-50, 64-65,

> OCC Merit Brief, pp. 40-41.

1 OCC Merit Brief, p. 42.
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dealing, that they were misled in that regard, nor do they claim that they were the victim
of some "bail and switch" tactic during negotiations.

Similarly, OCC and OMG complain that employees of the electric utility or
persons representing the electric utility are not to indicaie a preference for an affiliated
supplier pursuant to § 4901:1-20-16(G)(4)(h),”! Again, no one that is a party to the
agreements stands before this Commission claiming that such a preference was indicated.
Instead, OCC asks this Commission fo infer such a preference merely because DERS
succeeded in reaching agreements with customers.

Finally, OCC and OMG coniend that § 4901:1-20-16(G)(1)(c) requires electric
utilities and their affiliaies to operate independently of each other and claim that the
evidence indicates that the companies acted in concert with each other.’> Absent from
their allegations, however, is any evidence that suggests that DE-Ohio made economic
decisions for DERS, or conversely that DERS (or Cinergy) made economic decisions for
DE-Ohio. In the absence of such evidence, their allegations fail.

3. The Remaining Complaints Are Equally Without Merit.

OCC continues to complain that the agreement between DERS and Marathon
Ashland turns the RTC into a bypassable charge.'® The simple fact that DERS agreed to
provide service to Marathon Ashland at a price based upon a discount measured by the
RTC does not render the RTC bypassable, As the evidence shows, DE-Ohio continues to
collect the full RTC from Marathon Ashland.

Furthermore, Ohio law expressly aﬁthorizss payment of the RTC by one entity on

behalf of another. R.C. § 4928.37(A)(4) states:

"' OCC Merit Brief, p. 64,
2 OCC Merit Brief, p. 64, OMG Metit Brief, p. 20-21.
1 OCC Merit Brief, p. 61-62, 66-67.
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Nothing prevenis payment of all or part of the transition charge by aqothar

party on a customer's behalf if that payment does not contravene sections

4905,33 to 4905.35 of the Revised Code or this chapter.

OCC and OMG contend that DERS' payment to Marathon Ashland calculated with
reference to the RTC contravenes the non-discrimination section of R.C, § 4905.35,
Again, however, the "discrimination” of which OCC complains is a form of price
competition that is not illegal, but which in fact is encouraged under Ohio law,

Finally, OMG and OCC assert that the DERS contracts constitute an anti-
competitive subsidy.’* There is absolutely no evidence, however, to show that DERS is
subsidizing DE-Ohio, or that DE-Ohio is subsidizing DERS. In fact, OCC's own witness
acknowledges this to be true.'* To the extent that OMG and OCC are complaining that
the prices paid by customers are "subsidized," thejr argument is nonsense. The prices
that the customers pay are simply that which the customers agreed to pay in a competitive
market.

IOI. CONCLUSION

The allegations of OCC, OPAE and OMG simply do not hold water, Those
allegations require this Commission to ignore the fact that DERS and Cinergy are legally
distinct entities from DE-Ohio, and from each ofher. Those allegations require this
Commission to ignore the ongeing performance of parties to commercial agreements in
favor of a theory that negates the enforceability of those agresments. Similar fo Mr.

Talbot's argument that the Commission impose a "cost-based" "market” price, the

-allegations require this Commission fo ignore substantive changes in law in favor of

enforcing a regulatory scheme that no longer exists. The allegations of OCC, OMG and

“OMG Merit Brief, pp. 17 and 19.
% Hixon Cross pp. 136.





