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ATTACHMENT A 

BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

IN THE MATTER 0¥ THE CONSOLIDATED ) 
DUKE ENERGY OHIO, INC. RATE ) Case Nos. 03-93-EL-ATA et al 
STABILIZATION PLAN REMAND AND ) 
RIDER ADJUSTMENT CASES ) 

AFFIDAVIT OP JOCK J. PITTS 

STATE OF OHIO ) 
)SS; 

COUNTY OF HAMILTON) 

I, JOCK J. PITTS, being first duly cautioned and sworn, hereby state as follows: 

1. I am the President of People Working Cooperatively, Inc. ("P WC"), a Cincinnati-

based, Ohio non-profit corporation whose mission is to provide critical home repairs, including 

weatherization services, for the very low-income elderly and disabled homeowners residing in 

the Duke Energy-Ohio ("DE-O") service tenitory. PWC has been an intervenor in the earlier 

phase of this proceeding (referred to as the "DE-O RSP Case"), which resulted in an Opinion and 

Order by the Public Utilities Commission of Ohio ("PUCO") that was overturned by the Ohio 

Supreme Court on appeal and remanded to the PUCO for this second phase. 1 make this 

statement in response to Duke Energy Ohio's FirstSet of Interrogatories and Requests for 

Production of Documents Propounded to PWC. 

2. In response to DE-O's Intenogatories 10-12,1 was party to meetings with the 

Office of Consumers' Counsel ("OCC") and to several conference calls with representatives of 

the OCC during the course ofthe RSP Case, the purpose of which was to discuss the possibility 

of reaching a stipulation among the consumer and marketer parties. In particular, on April 13, 



2004, I was present at a meeting at OCC's offices, attended by OCC personnel, representatives 

of the consumer parties and representatives ofthe marketer parties. Although the parties did not 

sign a written confidentiality agreement, OCC counsel asked at the beginning ofthe meeting to 

agree to keep the discussions held during the meeting confidential. Subsequent to the meeting, 

OCC counsel provided a proposed stipulation for the consumer and marketer parties* review, 

comment and agreemeni, with the proposed stipulation marked "CONFIDENTIAL 

SETTLEMENT OFFER MATERIAL (NOT FOR ANY OTHER USE)," All subsequent e-mail 

versions ofthe OCC proposal were similarly marked. While counsel for PWC was the addressee 

on e-mails from OCC and the parties participating in the negotiations with OCC, PWC counsel 

forwarded all communications from OCC to me personally. 

3. PWC also engaged in settlement discussions with OPAE separately, although informed 

by its counsel that he was having similar discussions with other consumer parties. Again, no 

written confidentiality agreement was entered into. Rather, the parties agreed orally to keep the 

discussions held in pursuit of settlement of their consumer issues confidential. 

Further Affiant sayeth naught. 

r'C^^^k^ 
Jock J. Pitts, President 

SWORN TO AND SUBSCRIBED before me, a Notary public, this l ^ d a v of March, 
2007. 

. ^ ^ ^ 

SEAL STffAKL OLSON 
NOttRYPUBUC. STATE OF O W 

WV COMMISSION EXPIRES O ^ ^ l 



PENISE WILLIS, 5/13/04 5:53 PM -0400, CONHDENTIAL Settiement Proposal 
Date: Thu, 13 May 2004 17:53542 -0400 
From; "DENISE WILLIS" <WILLIS6occ.state.oh.us> 
To: <dboehnilaw6aol * com>, <drineboIt§aol, com>, <inkurtzlaw€aol - cojn>, 

<Dane,StinsoneBaileyCavalieri.cotn>, <SBLOOKFIELDeBRICKER.COM>, 
<tobrieiieBRXCKER.COK>, <broyerebrscQlaw.coin>, 
<MchriEtensen6ColuinbuBlaw-org>, <cgoodman§energyinarketers .com>, 
<KorkoszA@FirstEnergyCorp-com>, <nmorganeia6cinti,org>, 
<srandazzoeinwnc3nh-coin>f <RlCKSeOHANET.ORG>, 

<̂ shawn . leyden6pseg,coin>, 
<Thomas-McNamee^puc.state.oh.us>, <bakahn§vssp.com>, 
<mhpetricoff@vsBp.com>, <wjairey^vssp,com> 

Cc: "RAKDV CORBIN" <CORflINeocc.state.oh.us>, 
"BRUCE HA^ES" <HAyESgocc.state.oh.us>, 
" BETH HIXOST" <HIXONeocc. State . oh, us>, 
"ANN HOTZ" <;HOTZeocc.State.oh.us>, 
"RYAN LIPPE" <LIPPEeocc.state,oh.us>, 
"ROSS FCILTZ " <PULTZ§occ . state . oh. us>, 
"DAWN RBDMOKD-TARKINGTOW" <REDMOND#occ.state.oh,us>, 
"LARRY SAUER" <SAUEReocc- state.oh.us>^ 
"JEFF SMALL" <SMALLeocc,state,oh.us>r 
"DENISE WILLIS" <WILLIS§ocC-State.oh-US> 

Subject: CONFIDENTIAL Settlement Proposal 

Sent on behalf of Jeff Sroall: 

The attached Settlement Proposal is being distributed to our regular 
service list- Please inform roe if you believe that others should 
receive this material. 

Jeff Small 
small^occ.state.oh.us 

Denise Willis 
Case Team Assistant 
OCC 
williseocc.state,oh.us 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AHD/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU. 

Attachment converted: Macintosh HD:ProposalOS-13-04.doc (WDBN/MSWD) 
(000E80D8) 

Printed for "Mary W. Christensen" <nichrislensen@columbuslaw.Qrg>' 

mailto:mhpetricoff@vsBp.com
mailto:nichrislensen@columbuslaw.Qrg%3e'


DENISE WILLIS, 10/27/04 4:30 PM -0400, Confidential Settiement Communication in C 
Date: Wed, 27 Oct 2004 16:30:07 -0400 
Froir: "DENISE WILLIS" <WILLIS§occ.state.oh,us> 
To; <dboehmlaweaol.coin>, <drinebolt§aol.coni>, <mkurtzlaw6aol .cam>r 

<Dane.StinEon§BaileyCavaIieri-coni>, <SBL0OMFIELDgBRICKER.C0M>, 
<tobr iengBRICKER. C0M>, <broyer §brscolaw. coin>, 
<Mchristensen6Coluinbuslaw.Drg>, <cgoodmaneenergymarketerB.coin>, 
<Kor)coszAgFirstEnergyCorp.coin>, <nmorgan€lascinti-org>, 
<tschneider&mgsglaw, coin> , <sranda2zo@mwncinh. com>, 

<RICKS e OHANET.ORG>, 
<shawn. leyden§pseg.coKi>, <Thonias .McNameeSpuc.state, oh.us>, 
<vern.margardepuc.state.oh.us>, <William.Wright€puc.state.oh.us>, 
<bakahn@vssp.coin>, <mhpetricoff§vssp.com>, <wjairey6vssp.com> 

Subject: Confidential Settlement Communication in Case Ko. 03-93-EL-ATA 

Please see the attached confidential settlement cominunication from Jeff 
Small in the above captioned case. 

Please contact me if you have any trouble with this email, 

Denise Willis 
Case Teaon Assistant 
OCC 
Willis^OCC,state.oh.us 
CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND KAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU. 

Attachment converted: Macintosh HD:SettleraentComnil0-27-04.pdf (PDF /CARD) 
(0O0F6CD5) 
Attachment converted: Macintosh HD;BulletResponses10-27-04.pdf (PDF 
/CARO) {0OOF6CD6) 

Printed for "Mary W. Christensen" <inchristensen@columbuslaw.org> 

mailto:inchristensen@columbuslaw.org


DENISE WILLIS, 11/3/04 5:38 PM -0500, Fwd: Confidential Setttement Commimication i 
Date: Wed, 03 Nov 2004 17:38:03 -0500 
From; "DENISE WILLIS" <WILLIS@occ-state.oh.us> 
To: <Mchristensen@Columbuslaw.Qrg>, <jpitts^pwchomerepairs.org> 
Subject: Fwd: Confidential Settlement Communication in Case No. 

03-93-EL-ATA 

As promised during your discussion today with Janine and Bruce, please 
find attached the confidential settlement communication from OCC, dated 
October 2 7th, Please feel free to discuss these matters with Janine or 
Bruce. 

Thank you. 

Denise Willis 
Case Team Assistant 
OCC 
willis^occ.state.oh.us 
CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE ̂  DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU. 
Date; Wed, 27 Oct 2004 16:30:07 -04O0 
From: "DENISE WILLIS" <WILHSeocc . state.oh.us> 
Subject: Confidential Settlement Communication in Case No. 03-93-EL-ATA 
Mime-Version: 1.0 

Content-Type: multipart/mixed; boundary="=_0828CDF5 .BaDZBBai'-

Please see the attached confidential settlement communication from Jeff 

Small in the a.hove captioned case. 

Please contact me if you have any trouble with this email. 

Denise Willis 
Case Team Assistant 
OCC 
willis^occ.state.oh-US 

COKFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR TEE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE HOT OR BELIEVE THAT YQD ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU. 

Attachment converted: Macintosh HD:SettlementComnil0-27-04 .pdf 2 {PDF 
/CARD) (00OFB49E) 

Printed for "Mary W. Christensen" <mchristensen@columbusIaw.org> 

.^t^-'/R p̂)Wr̂  P,5j^ 7./(;TQhf;cTb ( ;p : /n /ocir./rT/CQ 
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ATTACHMENT B 

Cinergy Corp. 
155 East Broad Sireet, 2lst Floor 
Columbus, OH 43215 
Tel 614.221.7S51 
Fax 614.221.7556 
pcolbert@cinetgy.com 

PAUL A.. COLBERT 
Senior Counsel 

CiNERCY. 

May 8, 2000 

Mr. Robert S. Tongren 
Ohio Consumers' Counsel 
77 South High Street, 15^ Floor 
Coiumbus, Ohio 43215 

Re: PUCO Case No's. 99-1658-EL-ETP, 99-I659-EL-ATA, 99-i660-EL-
ATA, 99-1661-EL-AAM, 99-1662-EL-AAM. and 99-1663-EL-UNC. 

Dear Mr. Tongren: 

Conditioned upon the settlement of all issues between the Office of 
the Ohio Consumers' Counsel (OCC) and The Cincinnati Gas & Electric 
Company (CG&E) in the above referenced cases, and a Commission Final 
order adopting such settlement without material modification, CG&E 
agrees to enter into the following Agreement with the OCC: 

1. To develop and implement, by July 1, 2001, a customer 
information database to track customer complaints 
associated with CGSsE's electric and gas customers as stated 
below: 

a. CG&E shall accept customer complaints through its 
call center, in person or in writing. 

b. CG&E shall create and maintain a customer complaint 
coding system, interfaced with its CSS system, that 
enables CG&E to track and prepare periodic reports 

mailto:pcolbert@cinetgy.com


regarding customer complaints by certified supplier 
and complaint classification. 

CG&E shall electronically distribute incoming 
complaints to a CG&E representative, the OCC and 
the affected gas marketer or certified electric supplier-
Nothing prohibits CG&E from providing this 
information to the PUCO. 

CG&E shall document the actions taken by it or the 
subject gas marketer or certified electric supplier to 
resolve each complaint and log such actions into the 
tracking system. 

The OCC shall have access and authority to log 
complaints into the tracking system. 

CG&E may defer the costs of, but shall not seek cost 
recovery of the development of its tracking system 
other than through the RTC approved in its Transition 
Plan Case. 

g. OCC agrees and will not challenge deferral of the costs 
against the Transition Revenues that the Commission 
approves for recovery by CG&E in the above referenced 
cases. 

CG&E will contribute $500,000 to a customer education 
campaign concerning customer choice jointly managed and 
designed by CG&E and OCC. Such contribution will be 
made within 30 days after the Final Order of the 
Commission in the above referenced cases. The campaign 
shall target residential customers in CG&E's certified 
territory. The goal of the campaign shall be to facilitate the 
implementation of competitive electric retail competition for 
residential customers in CG&E's certified territory in the 
most efficient manner practicable. OCC agrees and will not 
challenge deferral of the costs against the Transition 
Revenues that the Commission approves for recovery by 
CG&E in the above referenced cases. CG&E may defer the 
costs of, but shall not seek recovery of this contribution 



other than through the RTC approved in its Transition Plan 
Case. 

3. CG&E will contribute $250,000 to the Ohio Department of 
Development (ODOD) over the next two years as requested 
by ODOD for development programs in the State. OCC 
agrees with and will not challenge deferral of the costs 
against the Transition Revenues that the Commission 
approves for recovery by CG&E in the above referenced 
cases. CG&E may defer the costs of, but shall not seek 
recovery of this contribution other than through the RTC 
approved in its Transition Plan. 

4. CG&E agrees that OCC may review CG&E's Cost Allocation 
Manual (CAM). Prior to reviewing the CAM, CG&E and OCC 
shall execute a confidentiaUty agreement regarding the 
treatment of non-public information contained in the CAM. 
Such confidentiality agreement shall be executed no later 
than December 31, 2000. 

5. Pursuant to a confidentiality agreement, CG&E agrees that 
the OCC may review the market monitoring information that 
CG&E must maintain pursuant to Commission Order and 
Ohio Administrative Code Section 4901:1*21-02. CG&E and 
OCC shall enter into such confidentiality agreement no later 
than December 31 , 2000. 

The above represents the entire Agreement between CG&E and 
OCC and may not be amended unless agreed to by both parties in 
writing. The undersigned hereby execute this Agreement and each 
represents that it is authorized to enter into this Agreement this Sth day 
of May, 2000, 

THE CINCINNATI GAS & ELECTRIC COMPANY 

By: IMJJUZ 
Paul A. Colbert, Senior Counsel 
Its Attorney 



OHIO CO 

By:. 

ERS'COUNSEL 

Eeic'B. Stephens, Legal Director 
Its Attorney 



ATTACHMENT C 

OHiO CO/VSUMERS' COUNSEL, APPELLANT, v. PUBDC UTILITIES COM­
MISSION OF OHiO ET AL., APPELLEES. 

No. 2005-0945 

SUPREME COURT OF OHIO 

110 Ohio St. 3d J94; 2006 Ohio 4706; 853 N.E.2d 1153; 2006 Ohio LEXIS 2900 

Ma> 9,2006, Submitted 
September 27,2006, Decided 

PRIOR HISTORY: APPEAL from the Public Utilities 
Commission, Nos. 03-2405-EL-CSS, 04-85-EL-CSS, 
and 03-234]-EL-ATA. Ohio Consumers' Counsel v. 
PUC, 109 Ohio St. 3d 1412, 2006 Ohio 1892, 846 
N.E.2d 50, 2006 Ohio LEXIS 967 (2006) 

DISPOSITION: Order affirmed. 

HEADNOTES: Public utilities - Consolidated billing 
by electricity-distribution company — Costs of billing for 
providers of competitive retail electric service — Ex­
penses caused by default of provider of compettiive retail 
electric ser\'ice. 

COUNSEL: Janine L. Migden-Ostrander, Ohio Con­
sumers' Counsel, 
for appellant. 

Jeffrey L. Small, and Larry S. Sauer, 

Jim Petro, Attorney General, Duane Luckey, Senior 
Deputy Attorney General, and Steven T. Nourse and 
William L. Wright, Assistant Attorneys General, for ap­
pellee. Public Utilities Commission of Ohio. 

Faruki, Ireland & Cox, P.L.L., Charles J. Faruki. and 
Jeffrey S. Sharkey, for intervening appellee, the Dayton 
Power & Light Company. 

Bell, Royer & Sanders Co., L.P.A., Barth E. Royer, and 
Judith B. Sanders, urging affirmance for amicus curiae, 
Dominion Retail, Inc. 

JUDGES: O'DONNELL, J. MOYER, C.J., RESNICK, 
PFEEFER, LUNDBERG STRATTOM, O'CONNOR and 
LANZINGER, i)., concur, 

OPINION BY; O'DONNELL 

OPINION: 

[*394] [*** II55] O'DONNELL, J. 

[**P1] In this appeal, the Ohio Consumers' Coun­
sel challenges an order issued by the Public Utilities 
Commission of Ohio ("PUCO") that approved a 2004 
agreement between the Dayton Power & Light Company 
("DP&L") and several other entities. Dominion Retail, 
Inc., Green Mountain Energy Company, Miami Valley 
Communications Council, and Industrial Energy Users-
Ohio, each of which had questioned DP&L's efforts to 
recoup the cost of changing its billing practices after the 
General Assembly deregulated the retail electricity mar­
ket in 1999. 

[**P2] The PUCO order at issue changed the way 
in which DP&L could recover ils billing-system costs. 
For the reasons that follow, we affirm the PUCO's order. 

Facts 

[**P3] DP&L incurred the $ 18.8 million in bill­
ing-system costs at issue in this case because the statutes 
that deregulated electricity in Ohio required electric utili­
ties to "unbundle" or separate the costs of electricity gen­
eration from the costs of electricity distribution. See R,C. 
4928.10(C)(2) and 4928.35. As a result, DP&L devel­
oped new computer programs enabling the company to 
produce the type of customer bills that the statutes and 
PUCO regulations required in a deregulated electricity 
market. 

[**P4] In 2000, the PUCO approved DP&L's initial 
plan to charge "CRES providers" for the costs associated 
with the billing-system changes. A CRES provider is a 
provider of competitive retail electric service. See Ohio 
Adm.Code 4901:I-iO-0l(F) and 4901.!-21-01(A)(10). 
Both Dominion Retail, Inc. and Green [*395) Mountain 
Energy Company -- which joined the 2004 agreement at 
issue - are CRES providers. 

[*'*P5] In the competitive retail market for electric 
ity established by the General Assembly in 1999 '--cus-



Page 2 
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tomers have the option to choose to continue paying their 
original electricity provider for generation service or to 
select a CRES provider for that service. R.C 4928.14. 
Regardless of which provider the customer selects, the 
electricity generated by the provider is delivered over 
wires owned and maintained by the electric utility, and 
thai company can continue to charge for the delivery 
service. 

l**P6] The PUCO requires electric utilities such as 
DP&L that distribute electricity to offer "consolidated 
billing" to the CRES providers that want lo offer compet­
ing electricity generation service lo retail customers in 
the utility company's territory. Ohio Adm.Code 4901:1-
I0-29(G). See, also, Ohio Adm.Code 4901:1-I0-01(D) 
('"Consolidated billing' means that a customer receives a 
single bill for electric services provided during a billing 
period" for both disiribution services and generation ser­
vices}. Evidence in the record before us indicates that 
DP&L had to do substantial reprogramming of its com­
puters to accommodate the new requirement that it offer 
a consolidated bill showing the unbundled charges in­
curred by any customer in its territor>' who chose to buy 
electricity generation service from a CRES provider 
while DP&L continued to provide electricity-distribution 
service to the customer. 

[**P7] [***U56J In making its initial 2000 plan 
to charge CRES providers for the billing-system 
changes, DP&L calculated that it would have to charge S 
4.76 for each consolidated bill it generated for a CRES 
provider to fully recover the costs ofthe billing changes. 
DP&L concluded that potential CRES providers in its 
territory' would not be willing to pay such a high price for 
the production of each customer bill, so DP&L chose to 
charge CRES providers S 1.90 per bill under a one-year 
contract or % 1.56 per bill under a two-year contract. 

[**P8] The lesser amount did not satisfy CRES 
providers such as Dominion Retail and Green Mountain 
Energy Company, and as a result. Dominion filed a com­
plaint with the PUCO in 2003, and Green Mountain then 
intervened to challenge the amount DP&L charged 
Cf^S providers for each consolidated customer bill 
DP&L generated for them. The Miami Valley Commu­
nications Council - a regional council of governments 
interested in promoting competition in the retail electric­
ity market -~ likewise filed a complaint against DP&L 
with the PUCO in 2003 alleging that DP&L charged 
CRES providers excessive amounts for billing services. 

[**P9] The PUCO consolidated the cases and 
granted motions to intervene filed by the Consumers' 
Counsel and Industrial Energy Users-Ohio. At a hearing 
before the PUCO on these complaints. Dominion Retail 
and Miami Valley offered [*396] evidence that the 
DP&L charges were "excessive and unreasonable," "dis-

couragefd] shopping," and constituted a "barrier to com­
petition." Expert testimony presented by the Consumers' 
Counsel echoed those views, describing the charges to 
CRES providers as "a significant impediment to compe­
tition" that would "significantly decrease the savings a 
residential customer would expect to realize" from 
switching to a new provider of retail electric-generation 
service. 

[**P10] After several days of hearings before the 
PUCO in 2004, all parties except the Consumers' Coun­
sel reached an agreement to change the way in which 
DP&L could recover the S 18.8 million in biJling-related 
costs it had incurred ft-om 1999 to 2001. The stipulation 
called for DP&L to charge CRES providers only $ .20 
per customer bill (lo cover the cost of transmitting cus­
tomer data electronically between DP&L and the CRES 
provider) and then - beginning January I, 2006 — al­
lowed DP&L to recover from all of its customers those 
costs of the billing-system changes that had been ap­
proved in an audit. 

[**PI I] The stipulation also provided for DP&L to 
recover from a CRES provider's customers. any of 
DP&L's out-of-pocket costs resulting from the default of 
that CRES provider after reasonable efforts to recover 
from the CRES provider. 

[**P12] The Consumers' Counsel refused to join 
the stipulation. The PUCO considered the objections 
raised by the Consumers' Counsel but nonetheless ap­
proved the agreement in February 2005, concluding that 
a reasonable arrangement would benefit ratepayers and 
the public. The Consumers' Counsel filed an application 
for rehearing, but the PUCO denied that application. This 
appeal followed. 

Standard of Review 

[**P13] "R.C. 4903.13 provides that a PUCO order 
shall be reversed, vacated, or modified by this coun only 
when, upon consideration of the record, the court fmds 
the order to be unlawftil or unreasonable." Constellation 
NewEnergy, Inc. v. Pub. Util Comm.. 104 Ohio St.3d 
530, 2004 Ohio 6767, P50, 820 N.E.2d 885. The court 
will not reverse or modify a PUCO decision as to ques­
tions of fact if the decision was not manifestly against 
the weight [*•*! 157] of the evidence and was not so 
clearly unsupported by the record as to show misappre­
hension, mistake, or willful disregard of duty. Mononga-
hela Power Co. v. Pub. Utii Comm., 104 Ohio Sl.3d 
571, 2004 Ohio 6896, 820 N.E.2d 921, P 29. The appel­
lant bears the burden of demonstrating thai the PUCO's 
decision is against the manifest weight of the evidence or 
is clearly unsupported by the record. Id. 

[**PI41 Although the court has "complete and in* 
dependent power of review as to all questions of law" in 
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appeals from the PUCO, Ohio Edison Co. v. Pub. Util 
Comm. (1997), 78 Ohio Sl.3d 466, 469, 1997 Ohio 196, 
678 N.E,2d 922, the court has explained [*397] that it 
may rely on the expenise of a state agency like the 
PUCO in interpreting a law where "highly specialized 
issues" are involved "and where agency expertise would, 
therefore, be of assistance in discerning the presumed 
intent of our General Assembly." Consumers' Counsel v. 
Pub. Utii. Comm- (1979), S% Ohio St. 2d 108, HO, 12 
0.0.3d il5,388N.E.2d 1370. 

Analysis 

Thc Order Allowing DP&L to Charge Customers for 
the Billing-Related Changes Made by DP&L Is Reason­
able 

[**P15] The Consumers' Counsel contends first 
that the multiparty agreement approved by the PUCO is 
not beneficial to ratepayers and that it improperly devi­
ates from DP&L's initial intention to recover from CRES 
providers rather than from consumers the $ 18.8 million 
cost of reprogramming DP&L's computers lo accommo­
date new billing practices mandated by the General As­
sembly when the competitive retail market for electricity 
was established in Ohio. The PUCO, DP&L, and Domin­
ion Retail each counter those arguments, claiming that 
the PUCO's approval ofthe agreement was entirely rea­
sonable. 

[**Pi6] This court applies a three-part test when 
evaluating the reasonableness of settlements approved by 
the PUCO; whether the settlement is a product of serious 
bargaining among capable, knowledgeable panics; 
whether the settlement, as a package, benefits ratepayers 
and the public interest; and whether the settlement pack­
age violates any important regulatory principles or prac­
tices. Consumers'Counsel v. Pub. Util Comm. (1992), 
64 Ohio St.3d 123, 126. 1992 Ohio 122, 592 N.E.2d 
1370. See, also, AK Steel Corp v. Pub- Util Comm. 
(2O02). 95 Ohio St. 3d 81, 82-83, 2002 Ohio 1735, 765 
K,E.2d862. 

[**PI7] The Consumers' Counsel urges that the 
agreement in this case fails the second and third prongs 
of the lest, alleging that consumers will pay costs under 
the agreement that DP&L initially planned to recover 
solely from CRES providers, To support ils argument, 
the Consumers' Counsel points lo a separate one-page 
sidebar agreement between DP&L and the Consumers' 
Counsel. In that sidebar agreement from June 2000, 
DP&L had agreed that it would "not .seek recovery from 
residential customers" for costs associated with "billing 
system modifications" made by DP&L. The PUCO's 
failure to enforce that earlier agreement when DP&L and 
other parries presented their new agreement in October 
2004 represented a "willful disregard of duty," according 
to the Consumers' Counsel. 

I'̂ *P18] However, the June 2000 sidebar agree­
ment was never filed with or approved by the PUCO, and 
for that reason, the PUCO refused to consider it when 
weighing the reasonableness ofthe 2004 agreement, ex­
plaining thai "[ujnderstandings among parties that are 
important enough that the parties wish to [*398] have a 
means to bring them to the Commission's attention at a 
later lime" should be [***! 158] brought "to the Com­
mission for approval" when those understandings are 
reached. The PUCO has taken a similar approach in past 
cases, and we have approved that practice. See, e.g., 
Constellation NewEnergy, Inc. v. Pub. Util Comm.. 104 
Ohio St.3d 530, 2004 Ohio 6767, P14-15, 820 N.E.2d 
885 (approving the PUCO's reftisal to consider side 
agreements that had not been incorporated into the 
agreement at issue); Cookson Pottery v. Pub. Util 
Comm, (1954), 161 Ohio St. 498, 505, 53 0 ,0 . 374, 120 
N.E.2d 98, citing G.C. 614-17, the predecessor of R.C. 
4905.31 (contracts between a public utility and its cus­
tomers thai are not filed with the PUCO "shall not be 
lawfril"). R.C. 4905.31(E) provides that no financial ar­
rangement between a public utility and consumers "is 
lawftil unless it is filed with and approved by" the 
PUCO. 

[**P19] The PUCO's reftisal, then, to consider the 
unapproved June 2000 sidebar agreement between the 
Consumers' Counsel and DP&L appears consistent with 
past practice and with the relevant statutory provision. 

[•*P20] The PUCO also properly applied our 
three-part lest for weighing the reasonableness of the 
October 2004 agreement at issue in this case. Ample 
evidence in the record supports the PUCO's conclusion 
that the agreement would be a "benefit to ratepayers and 
the public interest" and would "limit[] any negative im­
pact on competition in DP&L's territory" by doing away 
with DP&L's initial plan to charge CRES providers up to 
S 1.90 for each consolidated electric bill prepared by the 
utility company. 

[**P2I] As the PUCO noted in its order, "it is a 
benefit to the ratepayers and the public interest for the 
parties to these cases to agree to a per-bill fee that is sub­
stantially lower than DP&L currently charges." The 
PUCO also explained that the 2004 agreement is consis­
tent with standard regulatory practices because other 
electric and gas utility companies have been allowed to 
recover from their customers the same kind of billing-
related charges that the agreement calls for DP&L to 
recover frxim its customers. 

[**P22] The agreement also brings other benefits 
to the consumer. The reduced charges to CRES providers 
for each customer bill will lower any barrier that may 
have kept Dominion Retail and other competitors of 
DP&L from winning customers for retail electricity gen-
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eration service in DP&L's territory. And because all cus­
tomers benefit from having greater choices in a competi­
tive retail electricity market, the stipulation's removal of 
a significant barrier to the entry of new competitors in 
DP&L's territory benefits all customers in that area. As a 
result, as one witness testified, it is reasonable to ask all 
customers to pay for that benefit. 

[**P23] Upon review, we have concluded that the 
record supports the reasonableness of the PUCO's order 
approving the 2004 agreement and contains [*399] suf­
ficient probative evidence to justify the PUCO's factual 
findings that the agreement would benefit ratepayers and 
the public interest and would not vio/ate any important 
regulatory principles or practices. The PUCO's decision 
finding the agreement reasonable is therefore not "mani­
festly against the weight ofthe evidence" and is not "so 
clearly unsupported by the record as to show misappre­
hension, mistake, or willftil disregard of duty." ATdT 
Communications of Ohio. Inc. v. Pub. Util. Comm. 
(2000), 88 Ohio St. 3d 549, 555, 2000 Ohio 422, 2000 
Ohio 423, 728 N.E.2d 371. 

The Order Allowing DP&L ia Charge Customers for 
the Billing-Related Changes Made by DP&L Is Lawful 

[**P24] The Consumers' Counsel further chal­
lenges the lawfulness ofthe [***1159] PUCO's order, 
arguing thai the PUCO should not have deviated from 
one of its own earlier orders and should have enforced 
various statutory requirements that apply to utility rate 
increases. We conclude that the PUCO properly rejected 
both arguments. 

[**P25] First, the Consumers' Counsel contends 
that in accordance with the PUCO's 2000 order, DP&L 
could not recover its billing-related costs from CRES 
providers before 2007. However, in Consumers' Counsel 
V. Pub. Utii Comm. (1984), 10 Ohio St. 3d 49, 50-51, 10 
Ohio B. 312, 461 N.E.2d 303, we explained that the 
PUCO may change or modify earlier orders as long as it 
justifies any changes. Tlie agreement reached by DP&L 
and the other parties in 2004, and approved by the PUCO 
in the proceedings beiow in 2005, created a new and 
entirely reasonable way for DP&L to recover the billing-
related costs il had incurred between 1999 and 2001. As 
explained above, the record supported die change, and 
the PUCO fully explained its reasons for approving the 
agreement. The PUCO was not bound to adhere to an 
earlier arrangement that had created anticompetitive bar­
riers to the entry of new CRES providers in DP&L's ter­
ritory, and the PUCO's decision to remove those barriers 
by modifying an earlier PUCO order was not unlawful. 

[•'*P26] The Consumers' Counsel next contends 
that the statutory requirements for utility rate increases 
should have been followed in the proceedings below. 
Under the statute cited by the Consumers' Counsel, a 

public utility seeking to change its existing rates for cus­
tomers must "file a written application" with the PUCO 
and must prove at any hearing held on the request that it 
is "just and reasonable." R.C. 4909.18. The application 
for a rate increase must also be published by the PUCO 
in a newspaper in the utility company's territory, R.C. 
4909.19, and public hearings must be held in large mu­
nicipalities in the affected service area, R.C. 4903.083. 

[**P27] Those specific statutory provisions were 
not followed in this case, as the proposal that DP&L's 
customers pay for the expenses it incurred to reprogram 
[*400] its computers between 1999 and 2001 to accom­
modate consolidated billing had emerged not irom a 
formal rate-increase application but from the agreement 
between DP&L and the other parties in October 2004. 
Nonetheless, the agreement is valid, and the PUCO law-
fijlly approved it in February 2003. 

[**P28] The agreement in this case was reached in 
an R.C, 4905.26 complaint proceeding, not an R.C. 
4909.18 rate-increase proceeding (with all ofthe atten­
dant procedural requirements cited by the Consumers' 
Counsel). That former statutory provision was cited by 
CRES provider Dominion Retail and by the Miami Val­
ley Communications Council when they filed their sepa­
rate complaints against DP&L to initiate the proceedings 
that led to the agreement at issue several months later, in 
its February 2005 order approving the parties' settlemem 
agreement, the PUCO acknowledged that the agreement 
"arose in the context of a complaint case" ra^er than in a 
rate-increase proceeding. 

[•*P29] We have repeatedly held that utility rales 
may be changed by the PUCO in an R.C. 4905.26 com­
plaint proceeding such as this, without compelling the 
affected utility to apply for a rate increase under R.C. 
4909.18. See, e.g., Lucas Cty. Commrs. v. Pub. Util 
Comm. (1997), 80 Ohio St.3d 344, 347, 1997 Ohio 112, 
686 N.E.2d 501 ("Pursuant lo R.C. 4905.26 "̂  * *, the 
commission may conduct an investigation and hearing, 
and fix new rates to be substituted for existing rates, if it 
determines that [***1160] the rates charged by the util-
it>' are unjust and unreasonable"); Allnet Communica­
tions Servs.. Inc. v. Pub. Util Ccmm. (1987), 32 Ohio 
St.3d 115, 117, 512 N.E.2d 350 ("R.C. 4905.26 is broad 
in scope as to what kinds of matters may be raised by 
complaint before the PUCO. In fact, this court has held 
that reasonable grounds may exist to raise issues which 
might strictly be viewed as 'collateral attacks' on previ­
ous orders"); Ohio Util Co. v. Pub- Util Comm. (1979), 
58 Ohio St. 2d 153, 157, 12 0.0.3d 167, 389 N.E-2d483 
(in an R.C. 4905.26 proceeding, the PUCO can "order[] 
that new rates be put in effect"). 

[•*P30] As R.C. 4905.26 itself provides, "any per­
son, firm, or corporation," as well as the PUCO itself, 



Page 5 
110 Ohio St. 3d 394, *; 2006 Ohio 4706, **; 

853 N.E.2d 1153. ***; 2006 Ohio LEXIS 2900 

may file a complaint alleging that an existing or pro­
posed utility' rate or charge is unjust or unreasonable. 
Thai kind of allegation was raised by both Dominion 
Retail and tbe Miami Valley Communications Council in 
Ihe proceedings below, each of which questioned the 
charges that DP&L imposed on CRES providers for con­
solidated-billing services. R.C. 4905.26 indicates that the 
parties to a complaint proceeding "shall be entitied to be 
heard, represented by counsel, and to have process to 
enforce the attendance of wimesses." No allegation exists 
that those requirements were not met in the proceedings 
below, and in fact the PUCO held several days of hear­
ings on the complaints and heard from multiple wit­
nesses, including a witness who testified on behalf of the 
Consumers' Counsel 

['401] [*'̂ P3I] Some ofthe testimony in the R.C. 
4905.26 complaint proceeding before the PUCO in 2004 
indicated that the PUCO's 2000 order - which allowed 
DP&L to charge CRES providers for the computer-
related consolidated-billing costs that it incurred between 
1999 and 2001 - was unreasonable and posed a barrier 
to the entry of new CRES providers in DP&L's service 
area. Testimony presented after most ofthe panies in the 
complaint proceeding reached their October 2004 
agreement indicated that shifting the computer-related 
costs from CRES providers to DP&L's customers would 
foster competition in DP&L's service area by "mak[ing] 
it easier for CRES providers to offer savings to custom­
ers." Multiple witnesses also testified Ihal the agreed 
resolution of the complaint proceeding was reasonable 
and appropriate. Relying on that evidence in the record, 
the PUCO approved the agreement in February 2005, 

[**P32] The PUCO acted lawfully. As noted 
above, this court has allowed tbe PUCO to impose new 
utility rates or to change existing rates in other R.C. 
4905.26 complaint proceedings, and there is no dispute 
thai tbe PUCO complied with all of the procedural re­
quirements in the statute by holding a hearing and by 
allowing the parties to be represented by counsel and to 
compel the attendance of witnesses. 

The Portion of the PUCO's Order Giving DP&L 
Additional Protections in the Event of a CRES Provider's 
Default Is Also Reasonable and Lawful 

l**P33] Although the Consumers' Counsel primar­
ily focuses on the reasonableness and lawfulness of the 
PUCO decision permining DP&L to charge its customers 
for the costs that DP&L incurred when il made software 
changes in order to produce unbundled consolidated cus­
tomer bills, the Consumers' Counsel also challenges a 
provision ofthe PUCO order allowing DP&L to recover 
from a CRES provider's customers any of DP&L's out-
of-pocket costs resulting from Ihe default of that CRES 
provider. 

[**P34] The PUCO and DP&L argue that the Con­
sumers' Counsel should not be permitted to raise this 
issue because she did not first raise it in the application 
for I*** 1161] rehearing before the PUCO. Those par­
ties are correct in that R.C 4903.10 states, "No party 
shall in any court urge or rely on any ground for reversal, 
vacation, or modification not so set forth in the applica­
tion.." Yet the Consumers' Counsel did challenge the 
default recovery mechanism in the appUcation for rehear­
ing, and the PUCO addressed the issue in its order deny­
ing rehearing The Consumers' Counsel has therefore 
properly raised thc issue. 

[*'*P35] The default-recovery' mechanism approved 
by the PUCO is unlawful according to the Consumers' 
Counsel because no statutory or regulatory provisions in 
Ohio expressly permit that kind of financial protection lo 
be given to an [*402] electricity distributor like DP&L. 
Notably, though, the Consumers' Counsel cites no statu­
tory provisions that disallow the practice either. 

[**P36J R.C. 492S.08(B} requires CRES providers 
to "providle] a financial guarantee sufficient to protect 
customers and electric distribution utilities from default," 
and Ohio Adm.Code 4901; 1-24-08(C) allows an electric­
ity distributor (like DP&L) to "apply for reUef at the 
PUCO if a CRES provider fails to maintain such a guar­
antee. Those provisions ~ the only ones ciied by the 
Consumers' Counsel -- do not prevent the PUCO from 
approving the kind of additional financial protections 
given to DP&L to ensure that it will not incur losses 
when a CRES provider in its territorj' defaults. 

[**P37] As one witness testified before the PUCO 
about this so-called defauh recoveiT/ rider, it "establishes 
a reasonable and appropriate process for the recovery by 
DP&L of prudently incurred costs of a CRES provider 
default * * * [and] will protect DP&L from costs that 
DP&L may incur lo procure replacement power to serve 
customers who had been served by a defaulting CRES 
provider" Another witness testified that because DP&L 
does not select CRES providers (customers do), and be­
cause DP&L does not benefit from CRES providers' ser­
vices (customers do), it is reasonable for the customers 
of a CRES provider to reimburse an electricity distribu­
tor such as DP&L for the out-of-pocket costs DP&L in­
curs when the CRES provider defaults. Testimony before 
the PUCO also indicated that similar default recovery 
mechanisms currently protect natural gas distributors. 

[**P381 The PUCO cited and agreed with all of 
that testimony, stating in its February 2005 order that the 
default recovery mechanism "is not prohibited by any 
current statute or rule" and is in fact "permissible under 
the current statutory system." The likelihood that DP&L 
will ever invoke the default recovery mechanism is 
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small, the PUCO noted, but it is "a reasonable method to 
spread the risk ofthe competitive market." 

f«*P39] The PUCO's findings as to the reasonable­
ness of this particular provision of the 2004 agreement 
are supported by the record, and its legal conclusion that 
the provision is not unlawful is correct. The order, there­
fore, allowing DP&L to recover from a CRES provider's 
customers any of DP&L's oui-of-pockei costs resulting 
from the defauh of the CRES provider was both reason­
able and lawful. 

Conclusion 

[**P40j For the reasons explained above, the order 
of rhe PUCO that allowed DP&L (1) to shift from CRES 
providers lo DP&L's customers the costs that DP&L in­
curred to update its computer software in order to pro­
vide consolidated customer bills for CRES providers in 
its territor>'and(2)to recover from a [*403] CRES pro­
vider's customers any of DP&L's out-of-pocket costs 

resulting from the default of the CRES provider was both 
reasonable and lawful. The PUCO fully explained the 
rationale [***li62] for its order, evidence in the record 
supports the PVCO's decision, and the order is not incon­
sistent with any statutory or regulatory requirements. 
Therefore, the order of the PUCO is affimned. n i 

nl In accordance with S.CtPrac.R. IX(8), 
the Consumers' Counsel filed a list of additional 
authorities before the oral argument in this case. 
That list of citations was timely filed, and we 
therefore deny the PUCO's and DP&L's motions 
to strike the list. 

Order affirmed. 

MOYER, C.J., RESNICK, PFEIFER. LUNDBERG 
STRATTON, O'CONNOR and LANZINGER, JJ., con­
cur. 
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Original Message 
From: JEFF SMALL [mailto:SMALL@occ.slate.oh.us] 
Sent: Wednesday, June 21, 2006 3:56 PM 
To: Randolph H, Freking 
Subject: RE: CG&E 

I don'l understand your reference lo an "Option Agreement," but I will 
take a look at the material if you like to fax it lo 614-466-9475. 

I am back m the office after being out last week. Did you file a 
complaint, and did you contact regufatory counsel? 

Jeff 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT 
IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL, 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE. DISCLOSURE OR 
0/STR(BUTlON IS PROHIBITED. IF YOU ARE NOT, OR BELIEVE YOU ARE NOT, 
THE 
INTENDED RECIPIENT OF THIS COMMUNICATION. DO NOT READ IT. PLEASE 
REPLY 
TO THE SENDER ONLY. AND STATE THAT YOU HAVE RECEIVED THIS MESSAGE 
THEN 
IMMEDIATELY DELETE THIS COMMUNICATION AND ALL COPIES OF THIS 
COMMUNICATION. THANK YOU 

> » "Randolph H. Freking" <Randy@frekingandbetz.com> 06/21/06 4:31 PM 
»> 
Jeff 

Could you look at the Option Agreement and give us your opmion? 
If 
so, I Will fax it to you. 

Randy 
Randolph H Freking 
Freking&Belz 
215 East Ninth Streei 
Cincinnati, Ohto 45202 
513-721-1975 
randy @ f r eki ngandbetz.corn 
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From: JEFF SMALL Imailto:SMALL@occ.slate.oh.us] 
Sent Wednesday. June 07, 2006 11:54 AM 
To: Randolph H. Freking 
Sut>|ect: RE: CG&E 
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CONFIDENTIAL 

BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the 
Consolidated Duke Energy Ohio, Inc. 
Rate Stabilization Plan Remand and 
Rider Adjustment Cases 

Case Nos. 03-93-EL-ATA 
03-2079-EL-AAM 
03-2081-EL-AAM 
03-2080-EL-ATA 
05-725-EL-UNC 
06-1069-EL-UNC 
05-724-EL-UNC 
06-1068-EL-UNC 
06-1085-EL-UNC 

DUKE ENERGY RETAIL SALES' REPLY TO THE OHIO CONSUMERS' 
COUNSEL^S MEMORANDUM CONTRA THE MOTIONS FOR 

PROTECTIVE ORDER OF DUKE ENERGY OHIO, DUKE ENERGY 
RETAIL SALES, CINERGY CORP,, AND KROGER AND MEMORANDUM 

CONTRA THE MOTION FOR A PRE-HEARING CONFERENCE 

INTRODUCTION: 

Pursuant to O.A.C. 4901-1-24(A) Duke Energy Retail Sales (DERS) 

respectfully requests this honorable Public Utilities Commission of Ohio 

(Commission) grant DERS' request prohibiting the Ohio Consumers* 

Counsel (OCC) from publicly disclosing confidential material gathered 

through discovery in these proceedings. 

As part of these proceedings, OCC sought discovery from DERS, 

both through multiple subpoena duces tecum, and later through written 
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discovery requests once DERS was granted intervention for the specific 

purpose of protecting its confidential material.* 

The information requested by OCC consisted of confidential 

commercial contracts, terminated commercial contracts, business 

analysis, internal correspondence, fmancial analysis, business 

operations, and other related but sensitive and trade secret information 

necessitating a Protective Agreement. DERS and OCC signed such a 

Protective Agreement, which limited the manner in v^hich OCC may use 

that material. By notice, OCC has indicated that it intends to use the 

"Protected Materials in these proceedings in such a manner not provided 

for within the Protective Agreement.''^ 

On March 2, 2007, DERS filed its Motion for a Protective Order in 

the above styled proceeding, requesting this Commission to maintain the 

confidentiality of DERS' Trade Secret Information. Among the reasons 

supporting DERS' Motion vfa.s the fact that OCC's request was 

unreasonable in that it purported to make every single document 

provided to OCC, including confidential business transactions of which 

DERS was a p£irty, public. DERS' request to maintain the confidential 

status of this information was supported by a number of parties to the 

proceeding, including both Duke affiliated companies and various other 

unaffiliated parties to the proceeding. 

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (Entry al 5) (February 28, 2007). 
OCC's notice to disclose sent to DERS at 1. (February' 23, 2007) (emphasis added). 
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On March 13, 2007, OCC filed its Memorandum Contra the 

Motions for Protective Order, which among other things, appears to limit 

OCC's current public disclosure initiative to the specific at tachments to 

the testimony of its witness Beth Hixon although OCC reserves the right 

to make public additional confidential information.^ OCC has filed this 

information under seal in accordance with the Protective Agreements. 

The documents attached to Ms. Hixon's testimony, which constitute 

Trade Secret Information and which concern DERS continue to include 

interoffice communications, confidential commercial contracts, 

transactions occurring under those contracts, and terminated 

commercial contracts, all negotiated by DERS agents and various 

consumers (Trade Secret Information).'* 

Although OCC no longer seeks to make public all of the 

confidential information it collected through discovery, it continues to 

insist on a substantial amount of information, more than four hundred 

pages consisting of all of the confidential commercial contracts and 

internal correspondence being public. OCC has not advanced any 

reason for making the documents public other than its insistence tha t 

public policy demands such treatment and OCC supports such policy.^ 

OCC's declaration of policy is in direct conflict with OCC's history and 

actions in this case. OCC has repeatedly signed confidential side 

^ See. In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al (OCC's Memo Contra),(March 13. 2007 at 
12). 
' See BEH attachments 2,3,4,5,8,9,I0J2,17.19.21. 
^ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (OCC's Memo Contra at 8) (March 13, 2007). 
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agreements not filed with the Commission, excluded parties from 

settlement discussions, and required parties to maintain its settlement 

proposals as confidential, including in this proceeding. Apparently 

OCC's rule is that if you agree with OCC confidentiality is appropriate 

but if not all information must be public. The Commission should not 

condone such inconsistent and manipulative conduct by OCC. 

ARGUMENT: 

I. DERS' commercial cont rac ts a n d t ransac t ions are t rade 
secrets under Ohio law. 

Ohio Administrative Code Section 4901 -1 -24(A) permits the 

Commission to issue a protective order that *'[D]iscovery may be had only 

on specified terms and conditions;...-4 trade secret or other confidential 

research, development, commercial, or other information not be disclosed 

or be disclosed only in a designated way...."^ 

The definition of Trade Secret contained in R.C. 1333.61(D) is as 

follows: 

"Trade secret" means information, including the whole or 
any portion or phase of any scientific or technical 
information, design, process, procedure, formula, pattern, 
compilation, program, device, method, technique, or 
improvement, or any business information or plans, financial 
information, or listing of names, addresses, or telephone 
numbers, that satisfies both of the following: 
(1) It derives independent economic value, actual or 
potential, from not being generally known to, and not being 
readily ascertainable by proper means by, other persons who 
can obtain economic value from its disclosure or use. 

OHIO ADMIN. CODE ANN. § 490M-24 (Baldwin 2007) (emphasis added). 
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(2) It is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy.*^ 

The Ohio Supreme Court has adopted the following factors as 

relevant to determining whether a document constitutes a trade secret: 

(1) The extent to which the infonnation is known outside the business; 

(2) the extent to which it is known to those inside the business, i.e., by 

the employees; (3) the precautions taken by the holder of the trade secret 

to guard the secrecy of the information; (4) the savings effected and the 

value to the holder in having the information as against competitors; (5) 

the amount of effort or money expended in obtaining and developing the 

information; and (6) the amount of time and expense it would take for 

others to acquire and duplicate the information.^ 

As discussed in DERS' Motion, the Trade Secret Information is 

proprietary, confidential, and a trade secret, as that term is used in R.C. 

1333.61. Trade secret information, such as that at issue here, is entitled 

to protection under Ohio's trade secrets act,^ R.C. §1333.61, Ohio's 

"public records act,io" and under the federal Trade Secrets and Freedom 

of Information acts.^^ The various commercial contracts and terminated 

contracts that OCC seeks to make public constitute Trade Secret 

Information maintained by DERS and counterparties in a confidential 

manner. 

^ OHIO REV. CODE § 1333.61(0) (Banks Baldwin)(2005). 
^ State ex rel Besser v. Ohio State Univ., 89 Ohio St. 3d 396 (Ohio 2000). 

'" OHIO REV. CODE § 149.0! 1 (Baldwin 2007). 
" 18 U.S.C, § 1905 (2007); 5 U.S.C. 552(b)(4) (2007). 
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Further, DERS's documents and information do not even qualify as 

a "public record" unless and until admitted into evidence. Revised Code 

Section 149.43(A)(1), in relevant part, defmes ''public record" as "records 

kept by any public office . . . ." According to Chief Justice Thomas Moyer, 

"[T]he definition of a 'public record* must be read in conjunction with the 

term 'record.' Section 149.011(G) defines 'record' to include 'any 

document . . . created or received by or coming under the jurisdiction of 

any public office . . . which serves to document the organization, 

functions, policies, decisions, procedures, operations, or other activities 

of the office.' Thus, to the extent that an item does not serve to document 

the activities of a public office, it is not a public record."^^ 

The following description of the information that OCC wishes to 

make pubhc applies to each and every document identified by OCC. 

First, only those individuals acting on behalf of DERS, who have a 

legitimate business need-to-know, have access to, and are aware of the 

terms and conditions contained in the contracts and transactions. 

Second; the contracts, terminated contracts and related information 

attached to Ms. Hixon's testimony, are only known to the individual 

counterparties. They were not disseminated to third parties. Third, 

DERS and its agents maintained these contracts in a confidential 

manner, keeping them in separate files, accessible to only those few 

'- Moyer, J., Interpreting Ohio's Sunshine Laws: A Judicial Perspective, 59 N.Y.U. ANN. SURV. AM. L. 
247 (2003)(Emphasis added). 
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individuals who have a legitimate business access need. In fact, OCC 

has learned this through discovery. 

Fourth, the Trade Secret Information has legitimate economic and 

commercial value to both DERS and the counterparties of the individual 

agreements, DERS is a certified competitive retail electric service (CRES) 

provider operating in a competitive market, it is not a regulated utility. 

Release of the terms and conditions of its contracts, and terminated 

contracts, not to mention its confidential business analysis, operational 

decisions, customer information, into the public and more offensively, to 

competitors, will not only harm DERS' business interests but will 

interfere with competition. 

The contracts at issue, including the terminated contracts, were 

negotiated at arms length with the counterparties. DERS* agents 

performed proprietary analysis to determine pricing constructs and 

conditions upon which all forms of contracts were based. If disclosed, 

DERS' foresight into the energy markets and the value it places on 

serving individual customers will become apparent to its competitors, 

thereby putting DERS at a competitive disadvantage. DERS believes that 

it may be the only CRES provider purchasing long-term options in the 

competitive market and disclosure of such contracts may result in 

competitors copying DERS's business plan to DERS's detriment. This is 

particularly true if DERS is the only CRES provider tha t is required to 

release its contracts to competitors. 



CONFIDENTIAL 

Further, one of the goals the Commission stated when it asked 

Duke Energy Ohio (DE-Ohio) to agree to a Rate Stabilization Plan 

MBSSO was the development of the competitive market. If this 

Commission permits confidential commercial contracts to be made 

public, in this or any other proceeding, such disclosure will have a 

chilling affect on participation in the market place by other CRES 

providers. DERS is making a serious effort to participate in the 

competitive retail electric market 

OCC's unwarranted at tacks may 

result in DERS's inability to compete in that market to the detriment of 

the market and the Commission's goal. 

Fifth, as previously mentioned the commercial contracts and the 

other Trade Secret Information have measurable value to DERS and were 

derived through considerable effort beyond the negotiation with 

counterparties. 

DERS 

agents and representatives conducted comprehensive analysis to 

determine the price in all of those agreements. 
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Therefore, their confidential status or trade secret 

nature is irrefutable. 

The public disclosure of this information has broader ramifications 

with respect to the counterparties of these agreements and may place 

them at a competitive disadvantage within their own industries, 

The contracts and operational transactions those 

businesses engage in are not widely disseminated or typically disclosed 

in a public fashion to competitors. Confidential commercial t ransactions 

allow those individual entities to maintain a competitive advantage 

within their respective markets. 

The concept of keeping commercial contracts confidential is 

nothing new. The Commission has often afforded confidential t reatment 

to commercial contracts between parties in competitive markets. ^̂  When 

it recently granted a protective order regarding terms in a competitive 

contract in North Coast, the Commission held "we unders tand tha t 

negotiated price and quantity terms can be sensitive information in a 

competitive environment."i^ All of the information that DERS provided 

falls into the category of sensitive information in a competitive 

environment. Therefore, the Commission has express authority to 

maintain the confidentiality of information it received by it during the 

'̂  In re North Coast Gas, Case No. 06-1100-PL-AEC (Entrv at 2) (February 7,2007), 
' ' i d 
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discovery process..^^ j ^ this instance, OCC has not offered DERS the 

option of redacting the confidential material. Redaction might be 

possible but would be difficult due to the large number of counterparties 

and the necessity for agreement among them, 

II. The Conunission should not be swayed by OCC's base less 
allegations. 

In its Memorandum Contra, OCC attempts to justify its public 

disclosure initiative through allegations founded upon little more than 

inference and innuendo. For instance, OCC questions the secrecy of the 

information and DERS' efforts to limit the dissemination of its Trade 

Secret Information given that OCC obtained copies of two of the 

commercial contracts through a subpoena of John Deeds as well a s 

through Discoveiy of the counterparties to the agreements. ̂ ^ OCC's 

claims in this regard are ridiculous. 

First, of course the counter parties to respective contracts have 

their respective contracts. By definition, a contract is an agreement 

between two or more peirties creating obligations that are enforceable or 

otherwise recognizable at law.^^ This does not change the confidential or 

proprietary nature of the documents. DERS negotiated with the 

counterparties and executed the contracts with the individual 

Id 
See OCC Memorandum Contra at 6 and 11. 
Black's Law Dictionary, 259 (7* Ed. 2000). 
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counterparties. To claim that simply because OCC was able to get copies 

of a certain contract through a discovery request to a named 

counterparty to that agreement does change the confidential nature of 

the document. Otherwise, no contract would ever be considered 

confidential or a trade secret. 

Second, the fact that a former employee absconded with 

confidential trade secret documents without the company's permission or 

knowledge also does not waive the confidential nature of the document. 

Mr. Deeds, during his tenure as a Cinergy Services employee and in his 

capacity as a DERS representative, was given access to the confidential 

information. As OCC discovered in the deposition of Mr. Deeds, Mr. 

Deeds had a legitimate business need to know about the contracts in the 

scope of his employment. As an employee of the company, Mr. Deeds 

was obligated to follow the company protocols including those related to 

maintaining corporate trade secrets, document treatment and retention. 

The fact tha t upon his departure from the company he improperly, and 

without the company's knowledge or permission, left vidth trade secret 

information does not change the status or ownership of the information. 

The information received by OCC from Mr. Deeds continues to belong to 

DERS and remains confidential. Arguably, OCC was under a duty to 

inform DERS, or an appropriate tribunal, that it was in receipt of 

confidential information misappropriated from its owner, ŝ DE-Ohio's 

OHIOR. PROF. COND. 3.3(b), 4,1(b) (2007). 
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discovery discloses that OCC may have obtained the confidential 

information from Mr. Deed's attorney in June of 2006.^^ 

Mr. Deeds, as an ex-employee, remains bound by the 

confidentiality clauses in the agreement as well as the companies' 

protocols regarding the treatment of trade secret information. Likewise, 

OCC by way of the protective agreements executed as part of the 

discovery of the above captioned matter, is obligated not to disclose the 

information. To the extent that OCC acquired knowledge of the 

information from Mr. Deeds through a subpoena or through discussions 

with his attorney, OCC at the very least, had constructive notice of the 

improper methods in which this information was obtained. OCC should 

not be permitted to circumvent both its agreement and obligation to 

maintain confidential information and benefit through the improper and 

potentially illegal acts of an ex-company employee. 

The simple fact remains that there has been no finding of any 

wrongdoing by DERS regarding its contracts. The Trade Secret 

Information consisting of the effective contracts and the related 

transactions were executed and occurred after the Commission issued its 

Entry on Rehearing establishing DE-Ohio's MBSSO market price. Those 

contracts have no bearing on the Commission's determination as to 

whether or not DE-Ohio's price was reasonable or a market price. This 

Commission should not base any determination of the confidentiality of 

OCC'S response to DE-Ohio's discover>' at Interrogatory 18, & 19 requesting documents. Attachment D. 

12 
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DERS' confidential commercial contracts upon OCC's unproven 

mischaracterizations and baseless conspiracy theories. 

In its Memorandum Contra, OCC also attempts to justiiy public 

disclosure of the DERS 

/ven if this were the case, which DERS wholly denies, 

there is nothing wrong with such conduct as demonstrated by OCC's 

past conduct where it has engaged in confidential settlement agreements 

and exclusionary settlement negotiations. 

In fact, OCC brought such an agreement to the attention of the 

Supreme Court of Ohio in its appeal of the Commission's approval of a 

change in The Dayton Power and Light Company's (DP6&L) recovery of 

billing system costs.21 Additionally, in this very case, as was discovered 

in the deposition of OCC's witness Ms. Hixon,22 OCC engaged in 

confidential settlement discussions with select Parties to the proceeding 

to the exclusion of DE-Ohio.23 Moreover, as was also discovered during 

Ms. Hixon's deposition, in settlement of Case number 99-1658-EL-EPT, 

OCC Memo Contra at 13, 
Ohio Consumers' Counsel v. Pub. Util Comm 'n, 110 Ohio St. 3d 394 (2006). Attachment C. 
Hixon deposition at 148-151. 
See anachment A, affidavit of Jock Pitts and attached e-mails. 

13 
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What is apparent, is that 

confidential side bar settlement agreements between parties to cases are 

common and constitute a necessary and recognized part of the litigation 

process. OCC engages in such processes when it suits its goals and 

criticizes others when it suits its goals. The Commission should 

admonish OCC for its mendacity and uphold public policy permitting 

such discussions and agreements in the interest of promoting 

settlements and judicial economy. 

Regardless of the characterization of DERS' Trade Secret 

Infonnation, there is no evidence other than the baseless allegations by 

OCC that DERS' contracts are anything but legitimate business 

transactions. In fact, Ms. Hixon, in her deposition makes it clear that 

she is not alleging any corporate separation plan violation,25 and makes 

no conclusions as to whether any of the Commission's affiliate rules have 

been violated.^^ 

III. OCC will no t be ha rmed by ma in t aming t h e confidential n a t u r e 
o f t h e Trade Secret Information. 

As a general principal, confidential commercial contracts and 

related materials should not be freely placed into the public realm to the 

detriment of the signatories where there is no need for such disclosure. 

This is particularly true where such materials can be considered by the 

Commission, while under seal. 

See Attachment B. 
^̂  Hixon deposition at 185. 
^̂ W, 31184-189, 

14 
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The Commission should not permit OCC to abuse its process to 

make information public that would not otherwise be public, particularly, 

as in these proceedings, where the information is irrelevant to the case 

and could not have influenced the outcome of the proceedings. DERS 

has provided the information to OCC and OCC has been permitted to use 

this information to formulate its opinions and file its testimony in the 

above styled proceeding. Although DERS maintains its position that the 

information is irrelevant to the scope of the above styled proceedings, 

DERS has not prohibited OCC from using the information. 

Arguments regarding relevancy and admissibility aside, should the 

Commission permit this information into evidence, DERS maintains tha t 

public policy dictates that DERS' Trade Secret Information be maintained 

as confidential. OCC has not specified any public use of any document 

that it could not achieve under seal in the presentation of its case.27 

As stated previously, this Commission has recognized the need to 

keep commercial terms, pricing, pricing structures and the like 

confidential.28 OCC's argument that maintaining confidentiality VTUI be a 

cumbersome exercise in the hearing of the above captioned mat ter 

should not carry the day. OCC*s own actions have forced DERS to be a 

party in this proceeding in order to protect its interests. Any alleged 

burden, which DERS denies, is OCC's creation and should not be 

relieved at the expense of DERS. 

' ' I d 
28 

In re North Coast Gas, Case No. 06-1100-PL-AEC (Entr>' at 2) (February 7, 2007). 
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rV. OCC's request for Rehearing. 

In its Memorandum Contra, OCC requests that the Commission hold 

another pre-hearing conference to discuss many issues, including but 

not limited to, order of witnesses, and the procedure to address the use 

and confidential nature of information which OCC insists upon making 

public. While DERS is not opposed to the pre-hearing conference, the 

company does find it ironic that both DERS and Duke Energy Ohio, Inc., 

have requested time and time again that this Commission offer some 

guidance as to the scope of the hearing and the relevancy, treatment and 

admissibility of evidence, while OCC has vehemently opposed any such 

request. 

As stated above, DERS objects to OCC's attempts to use the 

administrative burden placed upon OCC in presenting its case as a 

justification to make DERS' Trade Secret Information public. OCC has 

created this situation through its unreasonable and oppressive at tempts 

to make all Trade Secret Information public and bring new parties and 

irrelevant information into the case. This proceeding is not the first time 

that this Commission has had to address confidential information in an 

evidentiary hearing and is well equipped to do so in a reasonable and 

efficient manner. OCC's inconvenience is not an excuse. 

OCC is the only party seeking to make confidential, proprietary 

trade secret information public. In fact, many ofthe Parties, who are not 

affiliated with Duke Energy Corporation, have gone on record in support 

16 
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of keeping information confidential, in direct opposition to OCC. For 

example, on March 2, 2007, Industrial Energy Users-Ohio (lEU-Ohio) 

filed a letter calling OCC's actions to the attention of the Commission, 

and implored the Commission to take a proactive stance to protect Trade 

Secret Information which if released could have a disastrous impact on 

the Ohio economy.29 DERS wholly supports lEU-Ohio in this request. 

Even Constellation NewEnergy Inc. (Constellation) is not immune from 

the impact of OCC's dubious crusade, as Constellation is now forced to 

defend its own confidential commercial contracts from public disclosure 

in this proceeding. 30 This Commission should put an end to OCC's 

oppressive and harassing behavior so that the Parties can more fully 

focus on the real issues in the case. 

CONCLUSION: 

For the reasons set forth in DERS' March 2, 2007, filing, as well as 

those contained in this Reply, DERS respectfully requests the 

Commission grant this Motion for Protective Order and prohibit the 

public disclosure of the Trade Secret Information. 

Respectfully Submitted, ̂  

•^Michael J. Pahutski - 0071248 
Assistant General Counsel 
Ariane S. Johnson - 0077236 
Associate General Counsel 

^̂  in re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (lEU-Ohio's Letter) (March 2, 2007). 
°̂ In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. a i (Constellation's Memorandum in Response) 

(March 9, 2007). 
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Duke Energy Retail Sales LLC 
139 E. Fourth Street, 25 AT II 
P.O. Box 960 
Cincinnati, Ohio 45202 
Phone: (513)287-2094 
Phone: (317) 838-1235 
Facsimile: (513)287-3612 
E-mail: ariane.iohnsonfajduke-energy.com 

michael. pathutski@duke-energy. com 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served electronically on 

the following parties this 15th day of March 2007. 

EAGLE ENERGY, LLC 

DONALD 1. MARSHALL, PRESIDENT 

4465 BRIDGETOWN ROAD SUITE 1 

CINCINNATI OH 45211-4439 

Phone: (513) 251-7283 

SKIDMORE SALES & DISTRIBUTING 
COMPANY, INC. 

ROGER LOSEKAMP 
9889 CINCINNATI-DAYTON RD. 

WEST CHESTER OH 45069-3826 
Phone: 513-755-4200 

Fax: 513-759-4270 

Intervener 

AK STEEL CORPORATION 

LEE PUDVAN 

1801 CRAWFORD ST. 

MIDDLETOWN OH 45043-0001 

BOEHM, DAVID ESQ. 

BOEHM, KURTZ & LOWRY 

36 EAST SEVENTH 
STREET SUITE 1510 

CINCINNATI OH 45202-4454 

CITY OF CINCINNATI 
JULIA LARITA MCNEIL, ESQ 
805 CENTRAL AVE STE 150 
CINCINNATI OH 45202-5756 
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COGNIS CORPORATION 
35 E. 7TH STREET SUITE 600 
CINCINNATI OH 45202-2446 
Phone: (513) 345-8291 
Fax: (513) 345-8294 
CONSTELLATION NEWENERGY, INC. 
TERRY S. HARVILL 
1000 TOWN CENTER SUITE 2350 
SOUTHFIELD MI 48075 
Phone: (248) 936-9004 

CONSTELLATION POWER SOURCE, 
INC. 
MICHAEL D SMITH 

111 MARKETPLACE, SUITE 500 

BALTIMORE MA 21202 
Phone:410-468-3695 
Fax: 410-468-3541 

PETRICOFF, M-

VORYS, SATER, SEYMOUR 8& 
PEASE 
52 EAST GAY STREET P.O. BOX 
1008 
COLUMBUS OH 43216-1008 
Phone: (614)464-5414 
Fax: (614) 719-4904 

CONSUMERS' COUNSEL, OFFICE OF HOTZ, ANN 
ATTORNEY AT LAW 

10 WEST BROAD STREET SUITE 1800 OFFICE OF CONSUMERS' 
COUNSEL 10 W. BROAD 
STREET, SUITE 1800 

COLUMBUS OH 43215 COLUMBUS OH 43215 

DOMINION RETAIL, INC. 

GARY A. JEFFRIES, SENIOR 
COUNSEL 

1201 PITT STREET 

PITTSBURGH PA 15221 

Phone: (412) 473-4129 

ROYER, BARTH 
BELL, ROYER & SANDERS CO,. 
L.P.A. 

33 SOUTH GRANT AVENUE 

COLUMBUS OH 43215-3900 

FIRSTENERGY SOLUTIONS CORP. 
IRENE PREZELJ, MANAGER, 
MARKETING 

KORKOSZ, ARTHUR 
FIRST ENERGY, SENIOR 
ATTORNEY 
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395 GHANT ROAD GHE-408 

AKRON OH 44333 
Phone: (330) 315-6851 

76 SOUTH IVIAIN STREET LEGAL 
DEPT., 18TH FLOOR 
AKRON OH 44308-1890 

GREEN MOUNTAIN ENERGY 
COMPANY 
JOHN BUI 
600 W. 6TH STREET SUITE 900 
AUSTIN TX 78701 
Phone: (512) 691-6339 
Fax: (512)691-5363 

STINSON, DANE ESQ. 

BAILEY CAVALIERI LLC 
10 W. BROAD ST. SUITE 2100 
COLUMBUS OH 43215 
Phone: (614)221-3155 
Fax: (614)221-0479 

INDUSTRIAL ENERGY USERS-OHIO NONE 

SAMUEL C. RANDAZZO, GENERAL 
COUNSEL 
MCNEES WALLACE & NURICK LLC 21 
EAST STATE STREET 17TH FLOOR 
COLUMBUS OH 43215 

Phone: (614) 469-8000 

KROGER COMPANY, THE 

MR. DENIS GEORGE 1014 VINE 
STREET-G07 

CINCINNATI OH 45202-1100 

KURTZ, MICHAEL 

BOEHM, KURTZ & LOWRY 

36 EAST SEVENTH 
STREET SUITE 1510 
CINCINNATI OH 45202 
Phone: (513)421-2255 
Fax: (513) 421-2764 

LEGAL AID SOCIETY OF CINCINNATI MORGAN, NOEL 

LEGAL AID SOCIETY OF 
CINCINNATI 

215 E. 9TH STREET SUITE 200 215 E. NINTH STREET SUITE 
200 

CINCINNATI OH 45202-2146 CINCINNATI OH 45202 

MIDAMERICAN ENERGY COMPANY PETEilCOFF, M. 

BARBARA HAWBAKER, BALANCING & VORYS. SATER, SEYMOUR & 
SETTLEMENT ANALYST PEASE 
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4299 NW URBANDALE DRIVE 

URBANDALE IA 50322 
Phone: (515)242-4230 

52 EAST GAY STREET P.O. BOX 
1008 
COLUMBUS OH 43216-1008 
Phone: (614)464-5414 
Fax: (614) 719-4904 

NATIONAL ENERGY MARKETERS 
ASSOCIATION 

CRAIG G. GOODMAN, ESQ. 

3333 K STREET N.W. SUITE 110 

WASHINGTON DC 20007 
Phone: (202) 333-3288 
Fax: (202) 333-3266 

GOODMAN, CRAIG 

NATIONAL ENERGY 
MARKETERS ASSOC. 

3333 K STREET, N.W. SUITE 

no 
WASHINGTON DC 20007 

OHIO ENERGY GROUP, INC, KURTZ, MICHAEL 

BOEHM, KURTZ & LOWRY 

36 EAST SEVENTH 
STREET SUITE 1510 

CINCINNATI OH 45202 
Phone: (513)421-2255 
Fax: (513) 421-2764 

OHIO HOSPITAL ASSOCIATION *SITES, RICHARD ATTORNEY 
AT LAW 

RICHARD L. SITES OHIO HOSPITAL ASSOCIATION 
155 E. BROAD STREET 15TH FLOOR 155 EAST BROAD STREET 15TH 

FLOOR 
COLUMBUS OH 43215-3620 COLUMBUS OH 43215-3620 
Phone: (614) 221-7614 Phone: 614-221-7614 
Fax: (614) 221-7614 Fax: 614-221-4771 

OHIO MANUFACTURERS ASSN 

33 N. HIGH ST 
COLUMBUS OH 43215 
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PETRICOFF, M. 
OHIO MARKETER GROUP 
VORYS, SATER, SEYMOUR & PEASE 
52 EAST GAY STREET P.O. BOX 1008 
COLUMBUS OH 43216-1008 
Phone: (614) 464-5414 
Fax: (614) 719-4904 

OHIO PARTNERS FOR AFFORDABLE 
ENERGY 

COLEEN MOONEY 
DAVID RINEBOLT 

337 SOUTH MAIN STREET 4TH 
FLOOR, SUITE 5, P.O. BOX 1793 
FINDLAY OH 45839-1793 

Phone: 419-425-8860 
Fax:419-425-8862 

PEOPLE WORKING COOPERATIVELY, 
INC. 

CHRISTENSEN, MARY ATTORNEY AT 
LAW 
CHRISTENSEN & CHRISTENSEN 

401 N. FRONT STREET SUITE 350 

COLUMBUS OH 43215 

Phone: (614) 221-1832 

Fax: (614) 221-2599 

LEYDEN, SHAWN ATTORNEY AT LAW 
PSEG ENERGY RESOURCES & TRADE 
LLC 

80 PARK PLAZA, 19TH FLOOR 

NEWARK NJ 07102 
Phone: 973-430-7698 

STRATEGIC ENERGY, L.L.C. PETRICOFF, M. 
CARL W. BOYD VORYS, SATER, SEYMOUR & 

PEASE 
TWO GATEWAY CENTER 52 EAST GAY STREET P.O. BOX 
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PITTSBURGH PA 15222 
Phone: (412) 644-3120 

1008 
COLUMBUS OH 43216-1008 
Phone: (614)464-5414 
Fax: (614) 719-4904 

WPS ENERGY SERVICES, INC, 

DANIEL VERBANAC 

1716 LAWRENCE DRIVE 

DEPEREWI 54115 
Phone: (920) 617-6100 

HOWARD, STEPHEN ATTORNEY 
AT LAW 
VORYS, SATER, SEYMOUR AND 
PEASE 
52 EAST GAY STREET P.O. BOX 
1008 
COLUMBUS OH 43216-1008 

Phone: (614)464-5401 

GRAND ANTIQUE MALL 

9701 READING RD. 

CINCINNATI OH 45215 

MIDWEST UTILITY CONSULTANTS, 
INC. 
PATRICK MAUE 
5005 MALLET HILL DRIVE 
CINCINNATI OH 45244 

Phone: 513-831-2800 

Fax: 513-831-0505 

RICHARDS INDUSTRIES VALVE 
GROUP 
LEE WOODURFF 

3170 WASSON ROAD 

CINCINNATI OH 45209 

Phone: 513-533-5600 

Fax: 513-871-0105 
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ATTACHMENT A 

BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

IN THE MATTER OF THE CONSOLIDATED ) 
DUKE ENERGY OHIO, INC. RATE ) Case Nos. 03-93-EL-ATA et ai 
STABILIZATION PLAN REMAND AND ) 
RIDER ADJUSTMENT CASES ) 

AFFIDAVIT OP JOCK J. PITTS 

STATE OF OHIO ) 
)SS: 

COUNTY OF HAMILTON) 

1, JOCK J. PITTS, being first duly cautioned and sworn, hereby state as follows: 

L I am the President of People Working Cooperatively, Inc. ("PWC"), a Cincinnati-

based, Ohio non-profit corporation whose mission is to provide critical home repairs, including 

weatheri2ation services, for the very low-income elderly and disabled homeowners residing in 

the Duke Energy-Ohio ("DE-O") service territory. PWC has been an intervenor in the earlier 

phase of this proceeding (referred to as the "DE-O RSP Case"), which resulted in an Opinion and 

Order by the Public Utilities Commission of Ohio ("PUCO") that was overturned by the Ohio 

Supreme Court on appeal and remanded to the PUCO for this second phase. I make this 

statement in response to Duke Energy Ohio's FirstSet of Interrogatories and Requests for 

Production of Documents Propounded to PWC. 

2. In response to DE-O's Interrogatories 10-12,1 was party to meetings with the 

Office of Consumers' Counsel ("OCC") and to several conference calls with representatives of 

the OCC during the course ofthe RSP Case, the purpose of which was to discuss the possibility 

of reaching a stipulation among the consumer and marketer parties. In particular, on April 13, 



2004,1 was present at a meeting at OCC's offices, attended by OCC personnel, representatives 

ofthe consumer panies and representatives ofthe marketer parties. Although the parties did not 

sign a written confidentiality agreement, OCC counsel asked at the beginning ofthe meeting to 

agree to keep the discussions held during the meeting confidential. Subsequent to the meeting, 

OCC counsel provided a proposed stipulation for the consumer and marketer parties' review, 

comment and agreement, with the proposed stipulation marked "CONFIDENTIAL 

SETTLEMENT OFFER MATERIAL (NOT FOR ANY OTHER USE)." All subsequent e-mail 

versions ofthe OCC proposal were similarly marked. While counsel for PWC was the addressee 

on e-mails from OCC and the patrties partictpating in the negotiations with OCC, PWC counsel 

forwarded all communications from OCC to me personally. 

3. PWC also engaged in settlement discussions with OPAE separately, although informed 

by its counsel that he was having similar discussions with other consumer parties. Again, no 

written confidentiality agreement was entered into. Rather, the parties agreed orally to keep the 

discussions held in pursuit of settlement of their consumer issues confidential. 

Further Affiant sayeth naught. 

r^^^K-^ •? 
Jock J, Pitts, President 

SWORN TO AND SUBSCRIBED before me, a Notary public, this iM^day of March, 
2007. 

Mt^ 
(SEAL) STEFANLOiaW 

NOTARyVWJC. STATE OF 0H» 
MV COMMtSStOK e m E S 0^^!5<t1 



DENISE WILLIS, 5/13/04 5:53 PM -0400, CONFIDENTIAL Settlement Proposal 
Date: Thu, 13 May 2004 17:53:42 -0400 
From: 'DENISE WILLIS" <WILLIseocc.state.Oh.U5> 
To: <dboehralaw6aol.co2n>, <drinebolt€aol ,com>, <inkurtzlav§aol. com>, 

<Dane.Stinson€BaileyCavalieri. .com>, <SBLOOKFIELDeBRICKER.COM>, 
<tobrieii€BRICKER*COH>, <broyer6farscolaw.com>, 
<MchriEtensen@ColunibuBlaw.org>, <:cgoodman6energyinarketers .com>, 
<KorkoszA@FirstEnBrgyCorp.Goin>, <nmorgan61ascinti.org>, 
<sranda2Zoemwncmh.coni>, <RICKSe0HAKBT.ORG>, 

<shawn . leyden&pseg - coia>, 
<Thomas.McWamee^puc.state.oh.us>, <bakahnevssp.com>, 
<mhpetricoff@vssp.coin>, <vjairey^vssp.com> 

Cc: "RANDY CORBIN" <CORBIH§occ.State.oh.us>, 
"BRUCE HAYES" CHAYESeocc.state.oh-us>, 
"BETH HIXON" <HIXONeocc.State.oh,us>, 
"AHN HOTZ" <HOTZ§occ.state,oh-us>, 
"RYAN LIPPE" <LIPPEeocc.State.oh.us>, 
"ROSS PtJLTZ " <PULT2 gocc. state - oh. us>, 
" DAWN REDMOND-TARKINGTOM" <REDMOND#occ.state -oh.us>, 
"LARRY SAUER" <SAUEReocc.state.oh.u&>, 
"JEFF SMALL" <SMALLgocc.State.oh,us>, 
"DENISE WILLIS" <WXLLIseocc-state,oh-us> 

Subject: CONFIDENTIAL Settlement Proposal 

Sent on behalf of Jeff Small: 

The attached Settlement Proposal is being distributed to our regular 
service list- Please inform me if you believe that others should 
receive this material. 

Jeff Small 
smalleOCC.state.oh.us 

Denise Willis 
Case Team Assistant 
OCC 
willisgocc.state,oh-US 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AHD/OK PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE WOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO HOT READ IT> PLEASE 
REPLY TO THE SENDER ONLY AHD INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF XT. THANK 
YOU. 

Attachment converted: Macintosh HD:Proposal05-13-04.doc (WDBN/MSWD) 
(0O0E8ODB) 

Printed for "Mary W. Christensen" <mchrisfcensen@colunibusiaw.org;> 

is/se 39tfd 0=̂ 3 zzBigi^sBit- &e:z.0 zeBS/st/eg 

mailto:MchriEtensen@ColunibuBlaw.org
mailto:mchrisfcensen@colunibusiaw.org


DENISE WILLIS, 10/27/Q4 4:30 FM -0400, Confidential Settlement Communication in C 

Date : Wed, 27 Oct 2004 16 :30 :07 -0400 
From: "DENISE WILLIS" -^WILLIseocc . s t a t e . oh .us> 
To: <dboehmlaw§aol.com>, <d r inebo l t@ao l , com>, <mkurtzlaw@aol.cQm>, 

< D a n e . S t i n s o n i B a i l e y C a v a l i e r i . c o i n > , <SBLODMFIELDeBRICKER-COM>, 
<tobrien^BRICKER-COM>, <broyer@brscolaw.com>, 
<Mchr is tensen§Coluinbuslaw.org>, <cgoodman€energyinark.eters,com>, 
<KorkoEzAeFirstEnergyCorp.com>, < n i n o r g a n § l a s c i n t i . o r g > , 
<tschneider&nigsglaw.com>, <srandazzo@mwncmh.com>, 

<RICKSgOHANET.ORG>, 
<Ehawn. leydenSpseg. coiii> , <Thoraas .McNameegpuc. state . oh . us>, 
<vern .margardfipuc .state .ah.us>, <Williaiii-Wright€puc,state-oh.us>, 
<bakahng VS sp - com>, <inhpetricof f §vs sp, com>, <:w j aireyS vssp. co[n> 

Subject: Confidential Settiement Communication in Case No- 03-9 3-EL-ATA 

Please see the attached confidential settlement communication from Jeff 
Small in the above captioned case. 

Please contact me if you have any trouble with this email. 

Denise Willis 
Case Team Assistant 
OCC 
willis^occ.state.oh.us 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL, ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT- THANK 
YOU. 

Attachment converted: Macintosh HD:SettlementComml0-27-04-pdf (PDF /CARO) 
(000F6CD5) 
Attachment converted: Macintosh HD!BulletResponseslO-2 7-04.pdf (PDF 
/CARO) (0OOF6CD6I 

Printed for "Mary W. Christensen" <mchristensen@colunibaslaw.org> 

mailto:mkurtzlaw@aol.cQm
mailto:broyer@brscolaw.com
mailto:srandazzo@mwncmh.com
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DENISE WILLIS, 11/3/04 5:38 PM -0500, Fwd: Confidential Settlement Communication i 
Date: Wed, 03 Nov 2004 17:38:03 -0500 
From: "DENISE WILLIS" <WILLISeocc.state.oh,us> 
To: <Mchristensen§Columbuslaw.org>, <jpittsSpwchomerepairs.oi:g> 
Subject: Fwd: Confidential Settlement Communication in Case No. 

03-93-EL-ATA 

As promised during your discussion today with Janine and Bruce, please 
find attached the confidential settlement communication from OCC, dated 
October 27th. Please feel free to discuss these matters with Janine or 
Bruce. 

Thank you. 

Denise Willis 
Case Teajn Assistant 
OCC 

willis^occ.state.oh.us 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AHD/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL- ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE TEAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU. 
Date: Wed, 2 7 Oct 2004 16:30:07 -0400 
From: "DENISE WILLIS" <WILLISgocc.state.oh.us> 
Subject: Confidential Settlement Communication in Case Ho. 0 3-93-EL--ATA 
Mime-Version: 1.0 
Content-Type: multipart/mixed; boundary="^_0828CDF5.B3D2BB21" 
Please see the attached confidential settlement communication from Jeff 
Small in the above captioned case. 

Please contact me if you have any trouble with this email. 

Denise Willis 
Case Team Assistant 
OCC 
Willis@occ.state.oh.us 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED OHLY FOR THE PERSOltl OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL, ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO HOT READ IT. PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU. 

Attachment converted; Macintosh aD:SettlementCoinmlO-27-04.pdf 2 (PDF 
/CARO) (000F849E) 

Printed for "Mary W. Christensen" <nichristensen@colunibuslaw,org> 
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OHIO CONSUMERS' COUNSEL, APPELLANT, v. PUBLIC UTILITIES COM­
MISSION OF OHIO ET AL., APPELLEES, 

No. 2005-0945 

SUPREME COURT OF OHIO 

110 Ohio St. 3d 394; 2006 Ohio 4706; 853 N.E.Zd 1153; 2006 Ohio LEXIS 2900 

May 9, 2006, Submitted 
September 27, 2006, Decided 

PRIOR HISTORY: APPEAL from the Public Utilities 
Commission, Nos- 03-2405-EL-CSS, 04'85-EL-CSS, 
and 03-334 J-EL-ATA. Ohio Consumers' Counsel v. 
PUC. 109 Ohio St. 3d 1412, 2006 Ohio 1892, 846 
N.E.2d 50, 2006 Ohio LEXIS 967 (2006) 

DISPOSITION: Order affirmed. 

HEADNOTES: Public utilities - Consolidated billing 
by electricity'distribiition company — Costs of billing for 
providers of competitive retail electric service — Ex­
penses caused by default of provider of competitive retail 
electric ser\>ice. 

COUNSEL: Janine L- Migden-Ostrander, Ohio Con­
sumers' Counsel, Jeffrey L. Small, and Larry S. Sauer, 
for appellant. 

Jim Petro, Attorney Genera!, Duane Luckey, Senior 
Deput}' Attorney Genera!, and Steven T. Nourse and 
William L, Wright, Assistant Anomeys General, for ap­
pellee, Public Utilities Commission of Ohio, 

Faruki, Ireland &. COK, P.L.L., Charles J. Faniki, and 
Jeffrey S. Sharkey, for intervening appellee, the Dayton 
Power & Light Company. 

Bell, Royer &. Sanders Co., L.P.A.. Barth E. Royer, and 
Judith B. Sanders, urging affirmance for amicus curiae. 
Dominion Retail, Inc. 

JUDGES: O'DONNELL, J. MOYER, C.J., RESNICK, 
PFEIFER, LUNDBERG STRATTON, O'CONNOR and 
LANZrNGER,JJ., concur. 

OPINION BY: O'DONNELL 

OPINION: 

[*394] [*''*1!55] O'DONNELL,J. 

[**Plj In this appeal, the Ohio Consumers' Coun­
sel challenges an order issued by the Public Utilities 
Commission of Ohio ("PUCO") that approved a 2004 
agreement between the Dayton Power & Light Company 
("DP&L") and several other entities, Dominion Retail, 
Inc., Green Mountain Energy Company, Miami Valley 
Communications Council, and Industrial Energy Users-
Ohio, each of which had questioned DP&L's efforts to 
recoup the cost of changing its billing practices after the 
General Assembly deregulated the retail electricity mar­
ket in 1999. 

[**P2] The PUCO order at issue changed the way 
in which DP&L could recover its billing-system costs. 
For the reasons that follow, we affirm the PUCO's order. 

Facts 

[**P3] DP&L incurred the $ 18.8 million in bill­
ing-system costs at issue in this case because the statutes 
that deregulated electricity in Ohio required electric utili­
ties to "unbundle" or separate the costs of electricity gen­
eration from the costs of electricity distribution. See R.C. 
4928.10(C)(2) and 4928.35. As a result, DP&L devel­
oped new computer programs enabling the company to 
produce the type of customer bills that the statutes and 
PUCO regulations required in a deregulated electricity 
market. 

[**P41 In 2000, the PUCO approved DP&L's initial 
plan to charge "CRES providers" for the costs associated 
with the billing-system changes. A CRES provider is a 
provider of competitive retail electric service. See Ohio 
Adm.Code 4901:I-10-0J(F) and 490i:l-2l-0I(A}(10). 
Both Dominion Retail, Inc. and Green [*395] Mountain 
Energy Company — which joined the 2004 agreement at 
issue ~ are CRES providers. 

[**95] In the competitive retail market for electric­
ity established by the General Assembly in 1999, cus-
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lomers have the option to choose to continue paying their 
original electricity provider for generation service or lo 
select a CRES provider for that service. R.C. 4928.14. 
Regardless of which provider the customer selects, the 
electricit>' generated by the provider is delivered over 
wires owned and maintained by the electric utility, and 
thai company can continue to charge for the delivery 
service. 

[**P6] The PUCO requires electric utiliEies such as 
DP&L that distribute electricity to offer "consolidated 
billing" to the CRES providers that want to offer compet­
ing electricity generation service to retail customers in 
the utility company's territor>'. Ohio Adm.Code 4901:1-
I0-29(G). See, also, Ohio Adm.Code 490l:l-[0-0l(D} 
("'Consolidated billing' means that a customer receives a 
single bill for electric services provided during a billing 
period" for both distribution services and generation ser­
vices), Evidence in the record before us indicates that 
DP&L had to do substantial reprogramming of its com­
puters to accommodate the new requirement that it offer 
a consolidated bill showing the unbundled charges in­
curred by any customer in its territory who chose to buy 
electricity generation service from a CRES provider 
while DP&L continued to provide electricity-distribution 
service to the customer. 

[»*P7] [''**ll56j In making its mitial 2000 plan 
to charge CRES providers for the billing-system 
changes, DP&L calculated that it would have to charge S 
4.76 for each consolidated bill il generated for a CRES 
provider to fully recover the costs ofthe billing changes. 
DP&L concluded that potential CRES providers in its 
territor>' would not be willing to pay such a high price for 
the production of each customer bill, so DP&L chose to 
charge CRES providers S 1.90 per bill under a one-year 
contract or £ 1.56 per bill under a two-year contract. 

[**P8] The lesser amount did not satisfy CRES 
providers such as Dominion Retail and Green Mountain 
Energy Company, and as a result. Dominion filed a com­
plaint with the PUCO in 2003, and Green Mountain then 
intervened to challenge the amount DP&L charged 
CRES providers for each consolidated customer bill 
DP&L generated for them. The Miami Valley Commu­
nications Council - a regional council of governments 
interested in promoting competition in the retail electric­
ity market - likewise filed a complaint against DP&L 
with the PUCO in 2003 alleging that DP&L charged 
CRES providers excessive amounts for billing services. 

[**P9] The PUCO consolidated the cases and 
granted motions to intervene filed by the Consumers' 
Counsel and Industrial Energy Users-Ohio. Al a hearing 
before the PUCO on these complaints. Dominion Retail 
and Miami Valley offered ['*396] evidence that the 
DP&L charges were "excessive and unreasonable," "dis-

courage[d] shopping/' and constituted a "barrier to com­
petition." Expert testimony presented by the Consumers' 
Counsel echoed those views, describing the charges to 
CRES providers as "a significant impediment to compe­
tition" that would "significantly decrease the savings a 
residential customer would expect to realize" from 
switching to a new provider of retail electric-generation 
service. 

[**PIO] After several days of hearings before the 
PUCO in 2004, all parties except the Consumers' Coun­
sel reached an agreement to change the way in which 
DP&L could recover the $ 18.8 million in billing-related 
costs it had mcurr&d from 1999 to 2001. The stipulation 
called for DP&L to charge CRES providers only $ .20 
per customer bill (to cover the cost of transmitting cus­
tomer data elecu-onicaliy between DP&L and the CRES 
provider) and then ~ beginning January 1, 2006 -- al­
lowed DP&L to recover firom all of its customers those 
costs of the billing-system changes that had been ap­
proved in an audit. 

[**P11] The stipulation also provided for DP&L to 
recover from a CRES provider's customers any of 
DP&L's out-of-pocket costs resulting from the default of 
that CRES provider after reasonable efforts to recover 
from the CRES provider. 

[**P12] The Consumers' Counsel refused to join 
the stipulation. The PUCO considered the objections 
raised by the Consumers' Counsel but nonetheless ap­
proved the agreement in February 2005, concluding that 
a reasonable arrangement would benefit ratepayers and 
tbe public. The Consumers' Counsel filed an application 
for rehearing, but the PUCO denied that application. This 
appeal followed. 

Standard of Review 

[**P13] "R.C. 4903.13 provides that a PUCO order 
shall be reversed, vacated, or modified by this court only 
when, upon consideration of the record, the court fmds 
the order to be unlawful or unreasonable." Constellation 
NewEnergy, Inc. v. Pub. Utii Comm.. 104 Ohio St.3d 
530, 2004 Ohio 6767, P50, 820 N.E.2d 885. The court 
will not reverse or modify a PUCO decision as to ques­
tions of fact if the decision was not manifestly against 
the weight [***II57] ofthe evidence and was not so 
clearly unsupported by the record as to show misappre­
hension, mistake, or willful disregard of duty. Mononga-
hela Power Co. v. Pub. Util Comm., 104 Ohio St.3d 
571, 2004 Ohio 6896. 820 N.E.2d 921, P 29. The appel­
lant bears the burden of demonstrating that the PUCO's 
decision is against the manifest weight ofthe evidence or 
is clearly unsupported by the record. Id. 

[**P14] Although the court has "complete and in­
dependent power of review as to all questions of law" in 
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appeals from the PUCO, Ohio Edison Co. v. Pub. Util 
Comm. (1997), 78 Ohio St.3d 466, 469, 1997 Ohio 196, 
678 N.E.2d 922, the court has explained [*397] that it 
may rely on the expenise of a state agenc)' like the 
PUCO in interpreting a law where "highly specialized 
issues" are involved "and where agency expertise would, 
therefore, be of assistance in discerning the presumed 
intent of our General Assembly." Consumers' Counsel v. 
Pub. Util Comm. (1979), 58 Ohio SL 2d 108, 110. 12 
0.0,3d 115, 388 N.E.2d 1370. 

Analysis 

The Order Allowing DP&L to Charge Customers for 
the Billing-Related Changes Made by DP&L Is Reason­
able 

[**PI5] The Consumers' Counsel contends first 
that the multiparty agreement approved by the PUCO is 
not beneficial to ratepayers and that it improperly devi­
ates from DP&L's initial intention to recover from CRES 
providers rather than from consumers the S 18.8 million 
cost of reprogramming DP&L's computers lo accommo­
date new billing practices mandated by the General As­
sembly when the competitive retail market for electricity 
was established in Ohio. The PUCO, DP&L, and Domin­
ion Retail each counter those arguments, claiming that 
the PUCO's approval ofthe agreement was entirely rea­
sonable. 

[**Pi6] This court applies a three-part test when 
evaluating the reasonableness of settlements approved by 
the PUCO; whether the settlemem is a product of serious 
bargaining among capable, knowledgeable parlies; 
whether the settlement, as a package, benefits ratepayers 
and the public interest; and whether the settlement pack­
age violates any important regulatory principles or prac­
tices. Consumers' Counsel V. Pub. Util Comm. (1992), 
64 Ohio St.3d 123, 126, 1992 Ohio 122, 592 N.E.2d 
13 70, See, also, AK Steel Corp v. Pub. Util Comm. 
(2O02). 95 Ohio St. 3d 81, 82-83. 2002 Ohio 1735, 765 
N.E.2d862. 

['*P17] The Consumers' Counsel urges that the 
agreement in this case fails the second and third prongs 
ofthe test, alleging that consumers will pay costs under 
the agreement that DP&L initially planned to recover 
solely from CRES providers. To support its argument, 
the Consumers' Counsel points to a separate one-page 
sidebar agreement between DP&L and the Consumers' 
Counsel. In that sidebar agreement from June 2000, 
DP&L had agreed that it would "not seek recovery from 
residential customers" for costs associated with "billing 
system modifications" made by DP&L. The PUCO's 
failure to enforce that earlier agreement when DP&L and 
other parties presented their new agreement in October 
2004 represented a "willful disregard ofdut)'." according 
to the Consumers' Counsel. 

[**P18] However, the June 2000 sidebar agree­
ment was never filed with or approved by ihe PUCO, and 
for that reason, the PUCO refused lo consider it when 
weighing the reasonableness of the 2004 agreement, ex­
plaining thai "[ujnderstandings among parties that are 
important enough that the parties wish to [*398] have a 
means to bring them to the Commission's attention at a 
later time" should be [***1158] brought "to the Com­
mission for approval" when those understandings are 
reached. The PUCO has taken a similar approach in past 
cases, and we have approved that practice. See, e.g., 
Constellation NewEnergy, Inc. v. Pub. Util Comm., 104 
Ohio Sl.3d 530, 2004 Ohio 6767, PI4-15, 820 N.E.2d 
885 (approving the PUCO's refusal to consider side 
agreements that had not been incorporated into the 
agreement at issue); Cookson Pottery v. Pub. Util 
Comm. (1954). 161 Ohio SL 498, 505, 53 0 .0 . 374. 120 
N.E.2d 98, citing G.C. 614-17, the predecessor of R.C. 
4905.31 (contracts between a public utility and its cus-
UDmers that are not filed with the PUCO "shall not be 
lawful"). R.C. 4905.31(E) provides that no financial ar­
rangement between a public utility and consumers "is 
lawful unless it is filed with and approved by" the 
PUCO. 

[**P19] The PUCO's refusal, then, to consider the 
unapproved June 2000 sidebar agreement between the 
Consumers' Counsel and DP&L appears consistent with 
past practice and with the relevant statutory provision, 

[**P20] The PUCO also properly applied our 
three-part test for weighing the reasonableness of the 
October 2004 agreement at issue in this case. Ample 
evidence in the record supports the PUCO's conclusion 
that the agreement would be a "benefit to ratepayers and 
the public interest" and would "iimit[] any negative im­
pact on competition in DP&L's territory" by doing away 
with DP&L's initial plan to charge CRES providers up lo 
$ 1.90 for each consolidated electric bill prepared by the 
utility company. 

[**P21] As the PUCO noted in its order, "it is a 
benefit to the ratepayers and the public interest for the 
parties to these cases to agree to a per-6/l/ fee that is sub­
stantially lower than DP&L currently charges." The 
PUCO also explained that the 2004 agreement is consis­
tent with standard regulatory practices because other 
electric and gas utility companies have been allowed to 
recover from their customers the same kind of billing-
related charges that the agreement calls for DP&L to 
recover from its customers. 

[**P22] The agreement also brings other benefits 
to the consumer. The reduced charges to CRES providers 
for each customer bill will lower any barrier thai may 
have kept Dominion Retail and other competitors of 
DP&L from winning customers for retail electricity- gen-
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eration service in DP&L's territory-. And because all cus­
tomers benefii from having greater choices in a competi­
tive retail electricity market, the stipulation's removal of 
a significant barrier to the entry of new competitors in 
DP&L's territory benefits all customers in that area. As a 
result, as one wimess testified, it is reasonable to ask all 
customers to pay for that benefit. 

[**P2j] Upon review, we have concluded that the 
record supports the reasonableness of the PUCO's order 
approving the 2004 agreement and contains [*399] suf 
ficient probative evidence to justify the PUCO's factual 
findings that the agreement would benefit ratepayers and 
the public interest and would not violate any important 
regulatory principles or practices, The PUCO's decision 
finding ihe agreement reasonable is therefore not "mani­
festly against the weight ofthe evidence" and is not "so 
clearly unsupported by the record as to show misappre­
hension, mistake, or willful disregard of duty." AT&T 
Communications of Ohio, Inc. v. Pub. Util Comm. 
(2000), 88 Ohio St. 3d 549, 555, 2000 Ohio 422, 2000 
Ohio 423, 728 N.E2d 371. 

The Order Allowing DP&L lo Charge Customers for 
the Billing-Related Changes Made by DP&L Is Lawful 

[**P24] The Consumers' Counsel further chal­
lenges the lawfulness of the [***1159] PUCO's order, 
arguing that the PUCO should not have deviated from 
one of its own earlier orders and should have enforced 
various statutory requirements that apply to utility rate 
increases. We conclude that the PUCO properly rejected 
both arguments. 

[**P25] FirsL the Consumers' Counsel contends 
that in accordance with the PUCO's 2000 order, DP&L 
could not recover its billing-related costs from CRES 
providers before 2007. However, in Consumers' Counsel 
V. Pub. Util. Comm. (1984), 10 Ohio St. 3d 49, 50-51, 10 
Ohio a. 312, 461 N.E.2d 303, we explained that the 
PUCO may change o: modify earlier orders as long as ii 
justifies any changes. The agreement reached by DP&L 
and the other parties in 2004, and approved by the PUCO 
in the proceedings below in 2005, created a new and 
entirely reasonable way for DP&L to recover the billing-
related costs it had incurred between 1999 and 2001. As 
explained above, the record supported the change, and 
the PUCO fully explained ils reasons for approving the 
agreement. The PUCO was not bound to adhere to an 
earlier arrangement that had created anticompetitive bar­
riers to the entry of new CRHS providers in DP&L's ter­
ritory, and the PUCO's decision to remove those barriers 
by modifying an earlier PUCO order was not unlawfiil. 

f^PSe] The Consumers' Counsel next contends 
thai the statutor)' requirements for utility rate increases 
should have been followed in the proceedings below. 
Under the statute cited by the Consumers' Counsel, a 

public utility seeking to change its existing rates for cus­
tomers must "file a written application" with the PUCO 
and must prove at any hearing held on th^ request that \x 
is "just and reasonable." R.C. 4909.18. The application 
for a rate increase must also be published by the PUCO 
in a newspaper in the utility company's territory, ELC. 
4909.19, and public hearings must be held in large mu­
nicipalities in the affected service area, R.C. 4903.083. 

[*'P271 Those specific statutory provisions were 
not followed in this case, as the proposal that DP&L's 
customers pay for the expenses it incurred to reprogram 
[*400] its computers between 1999 and 2001 to accom­
modate consolidated billing had emerged not from a 
formal rate-increase application but from the agreement 
between DP&L and the other parties in October 2004. 
Nonetheless, the agreement is valid, and the PUCO law­
fully approved it in February 2005. 

[**P28] The agreemeni in this case was reached in 
an R.C. 4905.26 complaint proceeding, not an R.C. 
4909.18 rate-increase proceeding (with al! ofthe atten­
dant procedural requirements cited by the Consumers' 
Counsel). That former statutory provision was cited by 
CRES provider Dominion Retail and by the Miami Val­
ley Communications Council when they filed their sepa­
rate complaints against DP&L to initiate the proceedings 
that led to the agreement at issue several months later. In 
its February 2005 order approving the parties' settlement 
agreement, the PUCO acknowledged that the agreement 
"arose in the context of a complaint case" rather than in a 
rate-increase proceeding. 

[**P29] We have repeatedly held that utility rates 
may be changed by the PUCO in an R.C. 4905.26 com­
plaint proceeding such as this, without compelling the 
affected utility to apply for a rale increase under R.C. 
4909.18. See, e.g., Lucas Cty. Commrs. v. Pub. Util 
Comm. (1997), 80 Ohio St.3d 344, 347, 1997 Ohio 112, 
686 N.E.2d 501 ("Pursuant to R.C. 4905.26 * * ' , the 
commission may conduct an investigation and hearing, 
and fix new rates to be substituted for existing rates, if it 
determines that [***1160] the rates charged by the util­
ity are unjust and unreasonable"); Allr\et Communica­
tions Servs., Inc. v. Pub. Util Comm. (1987), 32 Ohio 
St.3d 115, [ 17, 512 N.E.2d 350 ("R.C. 4905.26 is broad 
in scope as to what kinds of matters may be raised by 
complaint before the PUCO. In fact, this court has held 
that reasonable grounds may exist to raise issues which 
might strictly be viewed as 'collateral attacks' on previ­
ous orders"); Ohio Util Co. v Pub. Util Comm. (1979), 
58 Ohio SL 2d 153,157, 12 0.0.3d 167, 389 N.E.2d483 
(in an R.C. 4905.26 proceeding, the PUCO can "order[] 
that new rates be put in effect"). 

[*'P30] As R.C. 4905.26 itself provides, "any per­
son, firm, or corporation," as well as the PUCO itself, 
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may file a complaint alleging that an existing or pro­
posed uttlit>' rate or charge is unjust or unreasonable. 
That kind of allegation was raised by both Dominion 
Retail and the Miami Valley Communications Council in 
the proceedir\gs below, each of which questioned the 
charges that DP&L imposed on CRES providers for con­
solidated-billing services. R.C, 4905.26 indicates that the 
parties to a complaint proceeding "shall be entitled to be 
heard, represented by counsel, and to have process to 
enforce the attendance of wimesses." No allegation exists 
that those requirements were not met in the proceedings 
below, and in fact the PUCO held several days of hear­
ings on the complaints and heard from multiple wit­
nesses, including a witness who testified on behalf of the 
Consumers' Counsel. 

1*401] [*^P311 Some ofthe testimony in the R.C. 
4905.26 complaint proceeding before the PUCO in 2004 
indicated thai the PUCO's 2000 order - which allowed 
DP&L to charge CRES providers for the computer-
related consolidated-billing costs that it incurred between 
1999 and 2001 — was unreasonable and posed a barrier 
to the entry of new CRES providers in DP&L's service 
area. Testimony presented after most ofthe parties in the 
complaint proceeding reached their October 2004 
agreement indicated that shifting the computer-related 
costs from CRES providers to DP&L's customers would 
foster competition in DP&L's service area by "mak[ing] 
it easier for CRES providers to offer savings to custom­
ers." Multiple witnesses also testified that the agreed 
resolution of the complaint proceeding was reasonable 
and appropriate. Relying on that evidence in the record, 
the PUCO approved the agreement in February 2005, 

[**P32] The PUCO acted lawfully. As noted 
above, this court has allowed the PUCO to impose new 
utility rates or to change existing rates in other R.C. 
4905.26 complaint proceedings, and there is no dispute 
that the PUCO complied with all of the procedural re­
quirements in the statute by holding a hearing and by 
allowing the parties to be represented by counsel and to 
compel the attendance of witnesses. 

The Portion ofthe PUCO's Order Giving DP&L 
Additional Protections in the Event of a CRES Provider's 
Default Is Also Reasonable and Lawful 

f**P33| Although the Consumers' Counsel primar­
ily focuses on the reasonableness and lawfulness ofthe 
PUCO decision permitting DP&L to charge its customers 
For the costs that DP&L incurred when it made software 
changes in order to produce unbundled consolidated cus­
tomer bills, the Consumers' Counsel also challenges a 
provision ofthe PUCO order allowing DP&L to recover 
from a CRES provider's customers any of DP&L's out-
of-pocket costs resulting from the default of that CRES 
provider. 

(**P34] The PUCO and DP&L argue that the Con­
sumers' Counsel should not be permitted to raise this 
issue because she did not first raise it in the application 
for [***116i] rehearing before the PUCO, Those par­
ties are correct in that R.C. 4903.10 states, "No party 
shall in any court urge or rely on any ground for reversal, 
vacation, or modification not so set forth in the applica­
tion.." Yet the Consumers' Counsel did challenge the 
default recovery mechanism in the application for rehear­
ing, and the PUCO addressed tbe issue in its order deny­
ing rehearing. The Consumers' Counsel has therefore 
properly raised the issue. 

[**P35] The default-recovery mechanism approved 
by the PUCO is unlawful according to the Consumers' 
Counsel because no statutory or regulatory provisions in 
Ohio expressly permit thai kind of financial protection to 
be given to an [*402] electricity distributor like DP&L. 
Notably, though, the Consumers' Counsel cites no statti-
Xary provisions that disallow the practice either. 

[**P36] R.C. 4928.08(B) requires CRES providers 
to "provid[e] a financial guarantee sufficient to protect 
customers and electric distribution utilities fromdefaulL" 
and Ohio Adm.Code 4901:l-24-0S(C) aiJows an electric­
ity distributor (like DP&L) to "apply for relief at the 
PUCO if a CRHS provider fails to maintain such a guar­
antee. Those provisions - the only ones cited by the 
Consumers' Counsel -- do not prevent the PUCO from 
approving the kind of additional financial protections 
given to DP&L to ensure that it will not incur losses 
when a CRES provider in its territory defaults. 

[**P37] As one witness testified before the PUCO 
about this so-called default recovery rider, it "establishes 
a reasonable and appropriate process for the recovery by 
DP&L of prudently incurred costs of a CRES provider 
default "̂  * * [and] will protect DP&L from costs that 
DP&L may incur to procure replacement power to serve 
customers who had been served by a defaulting CRES 
provider." Another witness testified that because DP&L 
does not select CRES providers (customers do), and be­
cause DP&L does not benefit from CRES providers' ser­
vices (customers do), it is reasonable for the customers 
of a CRES provider to reimburse an electricity distribu­
tor such as DP&L for the out-of-pocket costs DP&L in­
curs when the CRES provider defaults. Testimony before 
the PUCO also indicated that similar default recovery 
mechanisms currently protect natural gas distributors. 

[*'*P381 The PUCO cited and agreed with all of 
that testimony, stating in its February 2005 order that the 
default recovery mechanism "is not prohibited by any 
current statute or rule" and is in fact "permissible under 
the curtent statutory system." The likelihood that DP&L 
will ever invoke the default recovery mechanism is 
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small, the PUCO noted, but it is "a reasonable method to 
spread the risk ofthe competitive market." 

[**P39] The PUCO's findings as to the reasonable­
ness of this particular provision of the 2004 agreement 
are supported by the record, and its legal conclusion that 
the provision is not unlawful is cortect. The order, there­
fore, allowing DP&L to recover from a CRES provider's 
customers any of DP&L's out-of-pocket costs resulting 
from the defauh ofthe CRES provider was both reason­
able and lawful. 

Conclusion 

[**P40] For the reasons explained above, the order 
ofthe PUCO that allowed DP&L (I) to shift from CRES 
providers to DP&L's customers the costs that DP&L in­
curred to update its computer software in order to pro­
vide consolidated customer bills for CRES providers in 
its leaitor>'and (2) to recover from a [*403] CRES pro­
vider's customers any of DP&L's out-of-pocket costs 

resulting from the default ofthe CRES provider was both 
reasonable and lawful. The PUCO fiilly explained the 
rationale [•**n62] for its order, evidence in the record 
supports the PUCO's decision, and the order is not incon­
sistent with any statutory or regulatory requirements. 
Therefore, the order ofthe PUCO is affirmed, n I 

nl In accordance with S.Ct.Prac.R. IX(8), 
the Consumers' Counsel filed a list of additional 
authorities before the oral argument in this case. 
T^at list of citations was timely filed, and we 
therefore deny the PUCO's and DP&L's motions 
to strike the list. 

Order affirmed. 

MOVER, C.J., RESNICK, PFEIFER. LUNDBERG 
STRATTON, O'CONNOR and LANZFNGER, JJ., con­
cur. 
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From JEFF SMALL [mailto:SMALL@occ.stale.oh.us] 
Sent. Wednesday, June 21 , 2006 3:56 PM 
To: Randolph H. Freking 
Subiect: RE: CG&E 

I don'l understand your reference to an "Opiion Agreement," but I will 
take a look a( (he materiai i fyou like to fax it (o 614-466-9475. 

I am back in the office after being out last week. Did you file a 
complaint, and did you contact regulatory counsel? 

Jeff 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT 
IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL. 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE. DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT, OR BELIEVE YOU ARE NOT, 
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INTENDED RECIPIENT OF THIS COMMUNICATION. DO NOT READ IT. PLEASE 
REPLY 
TO THE SENDER ONLY. AND STATE THAT YOU HAVE RECEIVED THIS MESSAGE 
THEN 
IMMEDIATELY DELETE THIS COMMUNICATION AND ALL COPIES OF THIS 

•COMMUNICATION. THANK YOU 

» > "Randolph H. Freking" <Randy@frekingandbetz.com> 06/21/06 4:31 PM 

Jeff 

Could you look at the Option Agreement and give us your opinion? 
If 
so, 1 will fax it to you 

Randy 
Randolph H Freking 
Freking&Betz 
215 East Nintfi Sireet 
Cincinnati, Ohio 45202 
513-721-1975 
randy@frekingandbetz.com 

Original M e s s a g e — 
From: JEFF SMALL [mailto:SMALL@occ.state.oh.usj 
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BEFORE 

THE PUBLIC UTILITIES COMMISSION OF OHIO 

Consolidated Duke Energy ) Case Nos. 

Ohio, Inc. Rate ) 03-93-EL~ATA 

Stabilization Plan Remand) 03-2 07 9-EL-7\AM 

and Rider Adjustment ) 03-2080-EL-ATA 

Cases. ) 03-2081-EL-AAM 

05-724-EL-UNC 

05-725-EL-UNC 

06-1068-EL-UNC 

06-1069-EL-UNC 

06-1085-EL-UNC 

Deposition of Beth Hixon, a witness 

herein, called by Duke Energy Ohio, Inc. for 

cross-examination under the statute, taken before 

me, Kimberly A. Kaz, Registered Professional 

Reporter and Notary Public in and for the State.of 

Ohio, pursuant to notice and stipulations of 

counsel hereinafter set forth, at the offices of 

Ohio Consumers' Counsel, 10 West Broad Street, 

Suite 18 00, Columbus, Ohio, on Tuesday, March 13, 

2007, and concluding on the same day. 
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paul.colbert@duke-energy.com 

Rocco 0. D'Ascenzo, Esq. 
Counsel 
Duke Energy Shared Services, Inc. 
Duke Energy Corporation 
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It is stipulated by and among counsel for 
the respective parties herein that the deposition 
of Beth Hixon, a witness herein, called by the 
Duke Energy Ohio for cross-examination under the 
statute, may be taken at this time and reduced to 
writing in stenotype by the Notaries, whose notes 
may thereafter be transcribed out ofthe presence 
ofthe witness; that proof of the official 
character and qualification ofthe Notaries are 
waived; that tbe witness may sign the transcript 
of her deposition before a Notary other than the 
Notaries taking her deposition; said deposition lo 
have the same force and effect as though the 
witness had signed the transcript of her 
deposition before the Notaries taking it. 
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APPEARANCES (continued): 

ON BEHALF OF THE RESIDENTIAL CONSUMERS OF DUKE 

ENERGY OHIO, INC.: 

Janine Migden-Ostrander, Esq. 

Ohio Consumers' Counsel 

BY: Jeffrey L. Small, Esq. 

Assistant Consumers' Counsel 

10 West Broad Street, Suite 1800 

Columbus, Ohio 43215-3485 

(614)466-8574 Fax (614) 466-9475 

smallffflocc.state.oh.us 

ALSO PRESENT: 

Anita M. Schafer, Senior Paralegal, Duke 

Energy Shared Services, Inc. 
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1 BETH HIXON 
2 of lawful age, being by me first duly placed under 
3 oath, as prescribed by law, was examined and 
4 testified as follows: 
5 CROSS-EXAMINATION 
6 BY MR. COLBERT: 
7 Q. Good morning, Ms. Hixon. 
8 A. Good morning. 
9 Q. You've been deposed before? 

10 A. Yes. 
11 Q. Just as is Mr. Small's custom, just a 
12 couple reminders: I will try and make my 
13 questions clear. If I'm not successful in 
14 that--
15 MR. SMALL: If I may interrupt, before we 
16 give instructions, I'd like to put on the record 
17 what we're doing as far as confidentiality, make 
18 sure all the Is are dotted and Ts are crossed. 
19 MR. COLBERT: Do you want to do that or 
2 0 would you like me to do it? 
21 MR. SMALL: I'd like you to make the 
2 2 representations regarding lEU's attendance at this 
2 3 deposition because I don't have agreements with 
24 them, you do. 
2 5 MR- COLBERT: That's fine. The -- I'm 
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1 to a minimum. 
2 MR. SMALL: For my part, OCC has 
3 confidentiality agreements not only with the three 
4 Duke affiliated companies, but also with the Ohio 
5 Hospital Association and Kroger. We have 
6 identified four attachments to Ms. Hixon's 
7 testimony that were produced according to those 
8 productive agreements. Attachment 7, 13, 16 and 
9 24. And it's my understanding that lEU Ohio does 

10 not have protective agreements with those 
11 entities; is that correct, Mr. Neilsen? 
12 MR. NEILSEN: Yes. 
13 MR. SMALL: And discussions of those 
14 attachments in Ms. Hixon's testimony would not be 
15 possibleinfrontof Mr. Neilsen. So to the 
16 extent that there's a response regarding one of 
17 those documents or something else having to do 
18 with protected information under those protective 
19 agreements, Ms. Hixon will be asked to not respond 
20 infront of Mr. Neilsen. All right. 
21 MR. COLBERT: Thank you. 
22 BY MR. COLBERT: 
23 Q. Ms. Hixon, as we were saying, ifyou need 
24 aclarificationofany question, please ask, ril 
2 5 do my best to clarify it. To the extent that you 

9 
10 
11 
12 
13 
14 
15 

18 
19 
20 
21 
22 
23 
24 
25 
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Paul Colbert. I'm an attorney for DE Ohio, and in 
this regard, can also represent Cinergy Corp and 
Duke Energy Retail Sales, all of whom have 
confidentiality agreements with Industrial Energy 
Users Ohio that are - who have their attorney 
present at this deposition, and they need not 
leave the deposition, regarding materials produced 
by the companies and/or discussed in this 
deposition. And just to confirm that, that's also 
the understanding of lEU's counsel, Dan Neilsen. 

MR. NEILSEN: Yes. 
MR. SMALL: And that covers Cinergy DERS 

and Duke Energy Ohio? 
JAR. COLBERT: That's correct. 
It is --1 have no knowledge ofany 

16 confidentiality agreements that I - lEU may have 
17 with other parties that have confidential 

information that may arise in the depositions such 
as Ohio Hospital Association, Kroger and others. 
And to the extent that there's no confidentiality 
agreement produced for those entities and 
confidential infonnation is discussed in the 
course of this - of this deposition, then we 
would ask that lEU's counsel leave for those 
portions ofthe deposition. We would keep those 
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1 can answer briefly with a "yes" or "no", that v̂ dll 
2 help us get through it quicker. I will do my best 
3 to shorten this as we go, but otherwise, I 
4 anticipate a fairly lengthy deposition here. So 
5 if you need a break Just say so. As long as 
6 there's no question pending, that's fine. And I 
7 would anticipate that we can take a break for 
8 , lunch somewhere around an hour if we can figure 
9 out when the best time to break for that is. Is 

10 that okay with you? 
11 A. Okay. 
12 Q. Great. 
13 Ms. Hixon, let me start with your 
14 employment history a little bit. Just to be 
15 clear, you have never worked in an organization 
16 where you were responsible for any or were 
17 involved in any type of trading activities, were 
18 you? 
19 A. Trading of what? 
20 Q. Anything. Commodities, financial paper, 
21 any types of commercial trading activities. 
22 A. No, I don't believe so. 
23 Q, All right. So you've never -- you have 
2 4 never worked in a company wiiere any of your 
2 5 responsibilities, for example, dealt with options 

^^SiS^^St^s^ 
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1 ofany kind, commodity, fmancial or otherwise? 
2 A. No. 
3 Q. Okay. But you do have a fair -- You have 
4 an accounting background? 
5 A. My education is accounting. 
6 Q. And in your job responsibilities over the 
7 years, particularly for OCC, you have done a fair 
8 amount of analysis of fmancial documents; is that 
9 fair to say? 

10 A. Yes. 
11 Q. Okay. Ms. Hixon, you are familiar with 
12 legislation in Ohio that is known as SB3 Electric 
13 Regulation or restructuring legislation? 
14 A. Yes, I'm familiar with that. 
15 Q. And are you generally familiar with the 
16 ability of what is called a CRES provider, 
17 Competitive Retail Electric Service provider, to 
18 enter into contracts with end-use customers for 
19 the sale of generation service or other 
20 competitive retail electric services? 
21 A. I'm familiar that the term Competitive 
22 Retail Electric Service is what is used to 
2 3 describe those suppliers that in the competitive 
2 4 market in Ohio are allowed to provide generation 
2 5 to customers. 
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1 agreements that were part ofthe settlement that 
2 CRS entered into with customers, so thaf would be 
3 my knowledge of nonresidential in this case. 
4 Q. Well, you used the term "settlement" 
5 there. Did CRS enter into — You're referring to 
6 the contracts? 
7 A. I'm referring to the side agreements that 
8 1 discuss in my testimony. 
9 Q. Okay. 

10 MR. SMALL: Could we go off the record 
11 for just a second? I want to tie up something. 
12 (Discussion held off the record.) 
13 BY MR. COLBERT: 
14 Q. Regarding residential contracts, are you 
15 aware that CRES providers send out marketing 
16 materials to residential customers on occasion? 
17 A. Yes, I'm aware of that. 
18 Q. Okay. And when they send out marketing 
19 materials, do they typically send them to all of 
2 0 their customers in the state? 
21 A. I don't know. 
22 Q. Do you know whether they send them to all 
23 ofthe customers in a particular sort of high 
24 territory? 
25 A. I don't know. 
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1 Q. Okay. And, typically, is it your 
2 understanding that they would do that through a 
3 contractual arrangement with customers? 
4 A. Generally, yes. 
5 Q. And are the ~ Would the customer and the 
6 CRES provider negotiate a price term and other 
7 terms and conditions as part of that contract? 
8 A. I'm generally aware that in the rules 
9 that the Commission has in regards to contracts, 

10 that price is one of those provisions that would 
11 be included in a contract. 
12 Q. I'm wondering ifyou have any particular 
13 knowledge as to how price and other terms and 
14 conditions in those contracts would be arrived at. 
15 A. Since I'm not a CRES provider, 1 don't 
16 work for a CRES provider, I don't know from this 
17 perspective. From a consumer perspective, I know 
18 the requirements related to contracts and what 
19 individual consumers would want. 
20 Q. So you don't have any knowledge of 
21 nonresidential contracts? Your knowledge would be 
2 2 in the area of residential contracts? 
23 A. In regards to provisions related to price 
2 4 and the specifics of it. In regards to 
25 nonresidential agreements, I have reviewed the 
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1 Q. Are you aware of CRES providers that have 
2 supplied governmental aggregation contracts? 
3 A. I'm aware that there's governmental 
4 aggregation for electric service. I'm generally 
5 aware that some of them have been supplied by CRES 
6 providers, but I don't know the specifics. 
7 Q. Okay. Are you aware that previously a 
8 company called Dominion supplied a governmental 
9 aggregator in DE Ohio's service territory? 

10 A. No. 
11 Q. So you have no knowledge of Dominion 

12 supplying residential load in DE Ohio's 
13 residential territory? 
14 A. No. You asked me ifl was aware that 
15 they served a residential aggregation. I'm not 
16 aware of that. I am aware that Dominion retail 
17 did service some customers in SEG's territory, and 
18 that included some residential. 
19 Q. Do you know whether it 
2 0 includes — whether Dominion serves exclusively 
21 residential? 
22 A. No, I don't. 
23 Q. And you're not aware that Dominion was 
2 4 the supplier for Indian Hill? 
2 5 A. No. 

4 (Pages 10 t o 13 
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1 Q. Okay. Have you gone to the website of 
2 Dominion to check and see what their offer is to 
3 residential customers? 
4 A. No. 
5 Q. Okay. Do you have any knowledge of 
6 whether Dominion has offered one price to 
7 residential customers who renew their contracts 
8 and another price to new customers? 
9 A. No. 

10 Q. And other than the offers of- For 
11 clarification, the contracts, of course, because 
12 it was the prior name, refer to Cinergy Retail 
13 Sales, CRS and., of course, they also refer to the 
14 prior name of Duke Energy Ohio, the Cincinnati Gas 
15 and Electric Company. For ease of communication 
16 here, I am going to call everybody by their 
17 current names, DERS for Duke Energy Retail Sales 
18 and DE Ohio. Is that--Will that work for you? 
19 A. I understand. I may not always fall into 
20 that, but I'll try my best. 
21 Q. That's fine. If you have any question or 
22 if I'm confusing, let me know. 
23 The only nonresidential CRES contracts 
2 4 that you are aware of are those between DERS and 
2 5 counterparties in this case; is that correct? 
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1 that the contracts that you've reviewed that you 
2 have characterized as side agreements you don't 
3 believe are CRES contracts? 
4 A. 1 don't think in my testimony I ever 
5 refer to them as CRES contracts. 1 don't believe 
6 that I made a judgment call as to whether they 
7 were CRES contracts. I treated them as side 
8 agreements. I read the provisions. CRES, at 
9 tunes, was involved in some of those agreements. 

10 Provision ofgeneration was sometimes discussed. 
11 The clarity of those provisions and whether or not 
12 that constituted a contract, I did not make a 
13 judgment call on. 
14 Q. Well, let's take them by the three 
15 categories that you raise. Correct me if I'm 
16 wrong but, basically, you put them in categories 
17 of pre-order contracts, pre-rehearing contracts 
18 and then option contracts; is that fair? 
19 A. Option agreements. 
20 Q. Okay. The pre-order contracts and the 
21 pre-rehearing contracts with a couple of 
22 exceptions that we need not discuss here are 
2 3 direct-serve contracts, are they not? 
2 4 MR. SMALL: Objection to the extent that 
25 you'reusingthe word "contract". This witness 

10 
11 
12 
13 
14 
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MR. SMALL: Objection concerning facts 
not presented to the witness, but you may answer. 

THE WITNESS: I'm not aware and have not 
seen any CRES contracts with nonresidential 
customers. What I'm aware of are the side 
agreements that I describe in my testimony between 

7 DERS, Cinergy Corp ~ I think that covers it. The 
8 side agreements that 1 discuss in my testimony. 
9 BY MR. COLBERT: 

Q. But I asked about CRES contracts. And 
for example, Cinergy is not a CRES. 

A. Okay. Again, I said I was not aware of 
any CRES contracts related to nonresidential. 
What I am aware of are the side agreements that I 

15 discuss in my testimony. 
16 MR. SMALL: Can we go off the record for 
17 a second? 
18 MR. COLBERT: Sure. 
19 (Discussion held off the record.) 
20 BY MR. COLBERT: 
21 Q. From this point, 1 think it makes sense 
22 to go under seal. 1 think I'm going to start 
2 3 talking somewhat more specifically about 
24 contracts, so we'll seal the record from here. 
2 5 Ms. Hixon, from your answers, I take it 
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1 has already stated that she doesn't have the legal 
2 knowledge regarding what is regarded as a contract 
3 or not a contract, 
4 MR. COLBERT: If she wants to refer to 
5 them as agreements, I'll not object. 
6 MR. SMALL: And I am objecting on the 
7 basis to the extent your questions call for a 
8 legal conclusion regarding the agreements. 
9 MR. COLBERT: I'm not asking for a legal 

10 conclusion. I'm simply asking whether --
11 MR. SMALL: It's not clear to me what 
12 you're asking, so.... 
13 MR. COLBERT: Well, I'm asking her 
14 whether or not the contracts that she reviewed — 
15 and I will continue to call them contracts. She 
16 can call them whatever she likes — were the 
17 earlier contracts, that is in May and November, 
18 with just a couple of exceptions that is — will 
19 include the Cinergy contract, the City of 
20 Cincinnati contract, and I believe contracts with 
2 1 a grocery retailer that we won't name. The rest 
2 2 of them would all be characterized, would they 
2 3 not, as direct-serve contracts or, in your words, 
24 agreements? 
25 MR. SMALL: Same objection concerning 

7ESvSSS^T?3SSSST»3^jSX5j^SEtS^Sl^^^'M!S^^^^r^^^^!S^^^^^SS!!S^^^SSffl^S^^^^TO^^^^^Si^^^!B^^^Ero^^^S^ 
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1 legal conclusion. 
2 State your understanding of it. 
3 THE WITNESS: Well, with all the caveats 
4 that I've already given and my counsel has 
5 discussed, I'm not judging whether they are a 
6 contract. 1 also do not know what you mean by 
7 "direct-serve contract". 
8 BY MR. COLBERT: 
9 Q. I mean, they called for DERS to provide 

10 generation service to the end-use customer. 
11 A. I think that you would need to go through 
12 each agreement and look at the terms related to 
13 generation service. My recollection is that more 
14 often than not, there is an offer to sell at some 
15 time in the future conditioned upon a variety of 
16 terms, occurrences. 
17 1 know at the early agreements in May, 
18 CRS was referenced, but at that time, CRS was not 
19 a CRES. There's references to affiliated CRES, 
2 0 C-R-E-S, providers. In my mind, if your 
21 definition of direct-serve is for CRES to provide 
22 service, I don't see that clarity reflected in 
23 those early agreements. 
24 Q. So it's not your understanding that had 
2 5 those contracts remained effective and continued 
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1 agreements, but my general recollection is that 
2 sometimes it did and sometimes it did not. 
3 Q. Under what circumstances did it not? 
4 A. May I refer -- review the agreement? 
5 Q. Certainly. 
6 A. Okay. The agreement I was going to refer 
7 to is one that might be protected. 
8 Q. We're under seal. They're protected. 
9 MR. SMALL: I think she's referring to 

10 Mr. Neilsen. 
11 MR. NEILSEN: Could I make a suggestion? 
12 MR. COLBERT: Certainly. 
13 MR. NEILSEN: 1 do have some questions. 
14 Most are ~ I mean, they're fairly general to 
15 Ms. Hixon's testimony. If it makes all parties in 
16 here feel better, I could begin — I could present 
17 my questions and then 1 could leave and I can 
18 review the transcripts, whatever part ofthe 
19 transcripts that are -- that should be unredacted 
20 as to- -
21 MR. COLBERT: We have no objection. 
2 2 MR. NEILSEN: If that makes things move 
2 3 more smoothly for today's deposition, that's fine 
2 4 with me. 
25 MR. SMALL: I have no objection to it. 
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1 to this day between the parties, that DERS would 
2 not be serving the counterparties? 
3 A. Perhaps you could rephrase that. I think 
4 you got some negatives in there, would not be 
5 providing, and I lost the train of thought. 

' 6 Q. If I understood your answer correctly, 
7 you're suggesting that there are circumstances 
8 under which DERS would not be providing generation 
9 service to the counterparties if those contracts 

10 were in effect today. Is that your understanding? 
11 A. I think that that's a possibility based 
12 on what I described as the provisions and the 
13 terms and the conditions. Like I said, my 
14 recollection is that sometimes the terms were an 
15 offer to sell. That's one side. I don't know if 
16 the party would have accepted. Sometimes the 
17 parties were offered options of either being 
18 served or not being served. So yes, it is 
19 possible that DERS would not have been. 
20 
21 
22 
23 
24 
25 

Q. And do you know whether the options to be 
served or not served had to do with whether or not 
some ofthe counterparties were already taking 
service from other CRES providers not affiliated 
with DE Ohio? 

A. I'd have to refer to the specific 
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1 Of course, you know, there will only be two 
2 flavors to the transcript^ which is public and the 
3 redacted portion of it, so you probably will not 
4 be able to go through the protected portion. 
5 MR. NEILSEN: Well, I mean, there are 
6 obviously portions ~ there is a discussion in 
7 Ms. Hixon's testimony that goes directly to lEU 
8 Ohio, which is protected. We obviously have 
9 intervened and have a protective agreement with 

10 Duke and all of its affiliates. So at some point 
11 we have to be involved in this, as well, and have 
12 the right to be. 
13 MR. SMALL: I understand your position. . 
14 I'm just informing you that I am not going to 
15 instruct the Court Reporter and Fm not going to 
16 review the transcript to decide what can and 
17 cannot be released to you. And if Mr. Colbert 
18 releases the protected portion to you and it 
19 contains things about Kroger and Ohio Hospital 
2 0 Association, it will be his revelation against 
21 OCC's wishes. I'm just saying that you won't be 
22 able to see the protected portion ofthe 
2 3 transcript. I don't have any ~ 
2 4 MR. NEILSEN: Unless it's provided to me 
2 5 by another party who has the protective agreement 

r^^^^iS^^^t^!^ ^^H-K^J^^tfflSwSSi^^^^^^^^^S^^^^IW^^^S 
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1 with me or with lEU or amongst those parties. We 
2 do have a protective agreement with Duke and its 
3 affiliates. I understand your concern. 
4 MR. SMALL: You understand that Hospital 
5 Association's given to me --
6 MR. COLBERT: May I suggest we have this 
7 discussion off the record, I mean, unless you 
8 really want this on the record for some reason? 
9 MR. SMALL; Yeah, I do want it on the 

10 record. I've been accused over and over again of 
11 not protecting information by Mr. Neilsen's party, 
12 by the way, and now he's suggesting Ohio Hospital 
13 Association gives it to me, you get it through 
14 this deposition, and that you give it to him, not 
15 protecting the material. 
16 MR. COLBERT: Well, that had nothing to 
17 do with the instance regarding when you were 
18 accused, Jeff You sent out an e-mail with all 
19 sort of materials. 
20 MR. SMALL: I am just informing your 
21 parties that's not going to get the Hospital 
22 Association's material through this means without 
23 OCC's objection. 
24 MR. NEILSEN: Very well. 
25 MR. COLBERT: Fair enough. 
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1 But if it is released to you, it will be over my 
2 objection. 
3 MR. COLBERT: Well, unless they get a 
4 confidentiality agreement with the Hospital 
5 Association. 
6 MR. SMALL: That's true. To that extent, 
7 if lEU enters with the Hospital and Kroger, they 
8 can see the material that I can see. There's no 
9 problem with that, to the extent that those 

10 parties are willing to give that to lEU. So that 
11 is another solution, 
12 MR. NEILSEN: I mean, you had a question 
13 earlier whether I had the information that was 
14 provided at the Whitlock deposition. 
15 MR. SMALL: And that's because there is 
16 materials in the Whitlock deposition that has to 
17 do with the Hospital Association and Kroger. And 
18 to the extent that was provided by DERS and 
19 provided under the protective agreement, you 
2 0 already have it and you can see that material. 
21 Unfortunately, there are things that were 
22 provided to those parties that were not made in 
23 the Whitlock deposition, so 1 separated the things 
24 that you received from the company from the things 
2 5 that I received only from the Hospital Association 
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MR. NEILSEN: I can ask these questions 
and I can leave and we can deal with whether or 
not I can review the transcript or not offline and 
at another time. I'm coming up with a solution 
here that I would hope makes things run a little 
easier for all of us. 

MR. SMALL: I have no objection to your 
8 suggestion. I am telling lEU and all the 
9 companies represented by Mr. Colbert that this 

10 transcript, the protected portion of it, to the 
11 extent that il includes any responses having to do 
12 with Ohio Hospital Association or Kroger material, 
13 and specifically the material that I mentioned at 
14 the beginning of this, cannot be released to you. 
15 And that will be my instruction to the 
16 hearing ~ to the Court Reporter, that it should 
17 be released only upon my approval. 
18 MR. NEILSEN: You just said - Okay. 
19 Didn't you just say that you weren't going to 
2 0 determine whether or not the transcript couldn't 
21 be released to whatever party? 
22 MR. SMALL: 1 said I'm not going to spend 
2 3 days of my time pouring through the transcripts 
24 deciding what can and cannot be released to you. 
2 5 It's just going to be withheld from you entirely. 

and Kroger. 
MR. COLBERT: I will point out, we were 

talking about a contract here and all ofthe 
contracts were provided in that deposition. 

MR. SMALL: And 1 did not ~ When I was 
referring to the attachment to Ms. Hixon's 
testimony, I didn't include those because those 

8 agreements were handed over by parties. 
9 MR. COLBERT: I'm simply asking whether 

10 that was a document that Ms. Hixon was going to 
11 refer to. I assume she's not going to be 
12 referring to the e-mails. 
13 MR. SMALL: Ms. Hixon understands the 
14 distinction between the two of them. Now, of 
15 course, I haven't consulted with her, but she does 
16 understand the difference between the materials 
17 provided at the Whitlock deposition and the other 
18 materials. And we've marked them conspicuously 
19 the materials in front of her so that she doesn't 
20 refer to these. 
21 MR. COLBERT: Okay. 
22 MR. SMALL: Up to you. 
23 MR. NEILSEN: I can go through my 
24 deposition now. 
25 MR. COLBERT: That's fine. 

in 
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1 MR. NEILSEN: I apologize for 
2 interrupting your — 
3 MR. COLBERT: It's not a problem. Do you 
4 want to come down here and ask your questions or 
5 do you want to do it from there? 
6 MR. NEILSEN; If the Court Reporter can 
7 hear me all right from here, and if Ms. Hixon 
6 doesn't mind, I can do it from here rather than 
9 moving everybody around. 

10 
11 EXAMINATION 
12 BY MR. NEILSEN: 
13 Q. Well, good morning, Ms. Hixon. I'm Dan 
14 Neilsen with Industrial Energy Users Ohio, 
15 otherwise referred to as lEU Ohio. 
16 A. Good morning. 
17 Q. I begin with some questions regarding 
18 your testimony and hopefully this won't last long. 
19 Was your testimony reviewed and approved 
2 0 by Janine Migden-Ostrander? 
21 A. Yes. 
22 Q. Did she make any revisions? 
23 MR. SMALL: Objection. Privileged. 
2 4 You're instructed not to answer. 
25 BY MR. NEILSEN: 
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1 Q. Do you know when the application in that 
2 case was filed? 
3 A. I think ifyou look at my testimony at 
4 Page 4,1 indicate that the Case 03-93 commenced 
5 on January 10, 2003, with an application filed by 
6 CG&E. 
7 Q. Did the application filed by CG&E in that 
8 case have any root in any other cases? For ' 
9 example, was any provision in CG&E's transition 

10 plan approval in Case No. 99-1658-EL-ETP 
11 referenced in the case filed 03-93? 
12 A. I would have to look at the application 
13 to see if it was referenced. The application 
14 would speak for itself I don't recollect. 
15 Q. Would you agree, subject to check, that 
16 the transition plan gave CG&E the ability to end 
17 the market development period for class where 
18 there was 20 percent shopping? 
19 MR. SMALL: Objection to the extent it 
2 0 calls for a legal conclusion, but you can state 
21 your understanding ofthe situation. 
2 2 THE WITNESS: Could you repeat the 
2 3 question, please? 
24 BY MR. NEILSEN: 
25 Q. Would you agree, subject to check, that 
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1 Q. Ms. Hixon, on Page 57 of your testimony, 
2 you say it's important to return to the root of 
3 this proceeding to consider post MDP, market 
4 development period, or MDP pricing proposals of 
5 Duke Energy Ohio, correct? 
6 A. Yes. 
7 Q, Okay. I'd like to explore those roots. 
8 Your testimony was filed in a number of 
9 cases that are at issue in this proceeding, 

10 correct? 
11 A. The cases that are listed in the 
12 consolidated docket on the front ofthe testimony, 
13 yes. 

Q. Can you tell me which case is the oldest? 
A. No, 1 can't. I would have to go back and 

look at the document. 
Q. Would you agree, subject to check, that 

it's Case No. 03-93-EL-ATA? 
A. By "oldest", you mean when was the first 

document filed? 
Q. Yes. 

Subject to the check, sure. 
Are you familiar with the history of that 

14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 
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A. 
Q-

case? 
A. Generally, yes. 

the transition plan gave CG&E the ability to end 
the market development period for any class where 
there was 20 percent shopping? 

A, My recollection is that coming out ofthe 
ETP cases, the Commission did approve in CG&E's 
ETP case a provision that would allow them to end 
their EDP based on a percentage of switching. I 

8 think it was 20 percent, I'm not sure that it was 
9 for any class, and I'd have to check tbe specifics 

10 about how they'd have to go to prove that. 
11 Q. Was the application filed in 03-39 filed 
12 to the Commission's fmalization of the rules 
13 required by Section 4928.14, Ohio Revised Code? 
14 MR. SMALL: Objection to the extent that 
15 you're asking for a legal conclusion having cited 
16 the Ohio Revised Code, but she can state her 

understanding ofthe relationship. 
THE WITNESS: Can you explain to me what 

rules you're referring to when you say 4928.14? 
BY MR, NEILSEN: 

Q. This would be the rules, 1 believe, that 
you reference with regard to the ~ on Page 68 of 
your testimony. 

A. Could you give me a line number on 
Page 68, please? 

17 
18 
19 
20 
21 
22 
23 
24 
25 
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1 Q. Generally, Question A62, the answer to 
2 Question 62. 
3 A. In the answer to Question 62,1 say that, 
4 upon advice of counsel, an antidiscrimination 
5 statute and cite two statutes that reflect the 
6 theme in Ohio's regulations. I guess what Vm 
7 looking for is what you say is 4928.14 rules. I 
8 want to make sure I understand what rules you're 
9 talking about 

10 Q. Just strike the question. 
11 A. Okay. 
12 Q. Do you know whether or not the 
13 application filed by CG&E in Case No. 03-93 was 
14 limited to establishing a market-based standard 
15 service offer for MBSSO for nonresidential 
16 customers that do not switch to a CRES to be 
17 effected at the end ofthe market development 
18 period? 
19 A. On my testimony on Page 4 when 1 describe 
2 0 the case, I describe it as a modification of 
21 nonresidential rates to provide for MBSSO service 
22 pricing subsequent to the market development 
2 3 period. 
2 4 Q. Ms. Hixon, will you accept, subject to 
2 5 check, that on January 24, 2003, lEU Ohio filed a 

Page 32 

1 proceeding? 
2 MR. SMALL: Objection. Maybe clarify 
3 what this proceeding is that you're talking about. 
4 MR. NEILSEN: The proceeding which draws 
5 us to this deposition. Case No. 03-93-EL-ATA, et 
6 al. 
7 MR. SMALL: Is there a reference to at 
8 all times during the case? 
9 BY MR. NEILSEN: 

10 Q. Since Ms. Bojko came to the office ofthe 
11 Ohio Consumers' Counsel, has she represented OCC 
12 in this proceeding? 
13 A. So the question is whether or not Kim 
14 Bojko represented OCC during her employment here 
15 in Case No. 03-93-EL-ATA. Is that the question? 
16 Q. Yes. 
17 A, Yes, she did. 
18 Q. Do you know if Ms. Bojko or OCC obtained 
19 lEU Ohio's consent for representmg OCC in a case 
20 where she had previously represented lEU Ohio? 
21 A. I do not know. 
22 Q. Will you accept, subject to check, that 
2 3 initial comments filed by lEU Ohio in this 
2 4 proceeding. Case No. 03-93-EL-ATA on 
2 5 March 4, 2003, were signed by Ms. Bojko? 

9 
10 
11 
12 
13 
14 
15 

18 
19 
20 
21 
22 
23 
24 
25 
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motion to intervene in Case No. 03-93 which showed 
Ms. Kim Bojko as one ofthe lawyers working for 
lEU Ohio? 

A. I could only accept that subject to check 
because I don't have the ability to check right 
now. 

Q. Okay. I happen to have that motion here 
with me. Ms. Hixon, Fm handing you a copy of lEU 
Ohio's Motion to Intervene. And in that case, if 
you go to the back, you will see who the parties 
are, who the attorneys are representing lEU Ohio 
in that proceeding. 

A, Is there a question pending? 
Q. Yes. Will you accept that Ms. Kim Bojko 

is shown as one ofthe lawyers working for lEU 
16 Ohio in that proceeding in the signature line, 
17 Page 6, and then the Certificate of Service, 

Page 7? 
A. Yes. The document you give me is 

seemingly signed by Kimberiy Bojko, Sam Randazz4 
trial attorney, Gretchen Hummel, Kimberiy Bojko 
and Lisa Gatchel. 

Q. Thank you. 
Is it true that Ms. Bojko went to work 

for OCC and began to work for OCC in this 
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1 A. I would have to do it subject to check 
2 because I don't have the documents, 
3 Q. Ms. Hixon, I'm handing you a copy of lEU 
4 Ohio's initial comments in Case No. 03-93-EL-ATA 
5 filed on that date. I'll hand a copy to counsel, 
6 as well. Can you look at that document and tell 
7 me whether or not Ms. Bojko was involved in filing 
8 those comments for lEU Ohio? 
9 A. The document that you've just given me is 

10 entitled: Initial Comments of Industrial Energy 
11 Users Ohio, seems to be signed by Kimberiy Bojko. 
12 Q. Thank you. 
13 Will you accept, subject to check, that | 
14 Energy America filed a Motion to Intervene in Case 
15 No. 03-39-EL-ATA on February 11, 2003 showing 
16 Janine Migden as counsel? 
17 A. Again, I don't have that document 
18 Q. Ms. Hixon, 1 am handing you a copy of 
19 Energy America's Motion to Intervene in Case 
2 0 No. 03-93-EL-ATA. Can you tell me if Janine 
21 Migden filed that Motion to Intervene? 
22 A. The document you've handed me, the Motion 
23 to Intervene, on cover says: Of counselJanine 
2 4 Migden, attorneys for Energy America. 
25 Q. And Janine Migden is the current Ohio I 
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1 Consumers' Counsel, Janine Migden-Ostrander, is 
2 she not? 
3 A. Yes. 
4 Q. Will you accept, subject to check, that 
5 on - Strike that. 
6 Will you accept that on March 4, 2003, a 
7 group of marketers filed comments on the 
8 application in 03-93-EL-ATA and that the comments 
9 advanced certain fundamental concepts, which I 

10 will show you. J'm handing you a copy of initial 
11 comments filed by several marketers in Case 
12 No. 03-93-EL-ATA. 
13 Will you accept that being that the 
14 marketers filed comments to advance certain 
15 fundamental concepts, including the following at 
16 Page ] 1, beginning at Page 11, that default 
17 service should be short term only and should 
18 reflect market prices, that the provider of last 
19 resort or POLR, P-O-L-R, provider should recover 
20 all costs of providing retail electric service 
21 delivered at the meter and that a fixed price 
22 option look not be designed for nonresidential 
23 customer classes? 
2 4 MR. SMALL; Objection. Dan, I'm going to 
2 5 end this deposition ifyou don't get somewhere 
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1 MR. NEILSEN: Well, people are 
2 associated. People associated with OCC are 
3 involved in the history of this proceeding that 
4 I'm bringing up, and I'm merely showing the 
5 different things and the history of this case from 
6 that point forward and the positions parties have 
7 taken since that time, just as OCC is doing 
8 throughout the pleadings in this case. 
9 1 think — she opened the door in her 

10 testimony to this line of questioning, and I don't 
11 see why IE Ohio shouldn't be able to ask those 
12 questions. 
13 MR. COLBERT: And, Jeff, we would 
14 support, I mean, these are all parties that have 
15 been in the case, were referenced by Ms. Hixon in 
16 her testimony in relation to the speculation and 
17 other matters. 
18 MR. SMALL: How are these parties 
19 referenced in her testimony? 
20 MR. COLBERT: That's Ohio Marketers 
2 1 Group. 
2 2 MR. SMALL: Just to say whether they 
2 3 support it or didn't support it? Thafs it? 
2 4 Thafs the link with Ms. Hixon's testimony? 
2 5 MR. COLBERT: Well, she makes reference 
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close to the proceeding. I'm looking at a 
document having to do with positions by Mid 
America, Strategic, WPS Energy and Green Mountain. 
And I have no idea why you're asking an OCC 
witness about their filing in March 2003. And, 
you know, this is oppressive to ask her about 
somebody else's filing four years ago which she 

8 has no connection with whatsoever. 
9 MR. NEILSEN: Ms. Hixon's testimony 

10 describes the root of this proceeding and, in 
11 fact, using the parties' positions throughout this 
12 proceeding. 
13 MR. SMALL: And that has to -
14 MR. NEILSEN: Excuse me, to empower the 
15 arguments or assertion that parties in this 
15 proceeding are taking certain positions or for 
17 specific reasons or purposes to advance OCC's 
1B argument herein. 
19 MR. SMALL: Ifyou were talking about lEU 
2 0 Ohio or somebody else, but you're talking about 
21 parties which have absolutely no connection with 
22 the OCC, have no connection even with the parties 
2 3 that you just mentioned of Energy America, lEU as 
2 4 far as people who are associated with OCC. I 
2 5 don't see the connection with this at all. 
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1 as to why they support it or why they didn't 
2 support. She makes an allegation that they 
3 supported or didn't support based on various 
4 contracts which she calls side agreements. 
5 Mr. Neilsen is exploring other possible rationale. 
6 If s essentially directed to Ms. Hixon's 
7 testimony. 
8 MR, SMALL: I will show you a little bit 
9 of latitude on this, but ifyou don't get 

10 somewhere close to her testimony soon» I'm just 
11 going to ask her to not respond to the questions. 
12 I understood the link between Ms. Migden and the 
13 party. I understood the link between Ms. Bojko 
14 and some party because they worked for the OCC, 
15 but just bringing up documents anywhere in the 
16 case and asking her to explain their positions — 
17 MR. NEILSEN: I'm not asking her to 
18 explain their positions. Fm asking her to 
19 confirm that that was a position made. 
2 0 MR. SMALL: The documents can all be read 
21 for further content. I don't know what this 
2 2 witness — To confirm that she can read, is that 
2 3 what you're asking here? 
2 4 MR. NEILSEN: No. I'm trying to confirm 
2 5 that OCC also understands or this witness also 

1 0 ( P a g e s 34 t o 37 



Page 38 

1 understands the history of this proceeding and 
2 where this came from inasmuch as she uses the 
3 history of this proceeding to make her point on 
4 behalf of OCC. 
5 MR. SMALL: The question is; Are you 
6 going to do anything more than ask her to confirm 
7 that thafs what the documents say. The documents 
8 say that if they say that. I mean, she can read. 
9 MR. NEILSEN; Okay. I will continue, and 

10 ifyou have further objections, I guess we'll hear 
11 them then. 
12 BY MR. NEILSEN: 
13 Q. Ms. Hixon, I am handing you comments of 
14 Energy America filed in Case No. 03-39-EL-ATA. 
15 Will you accept that Janine Migden filed those 
16 comments on March 4, 2003? 
17 A. The document that you've handed me of 
18 March 4, 2003, comments of Energy America, the 
19 Certificate of Service is signed by Janine Migden. 
2 0 Q. Ms. Hixon, you mentioned the opposition 
21 ofthe Ohio Manufacturer's Association in your 
22 testimony. Is it true that the Ohio 
2 3 Manufacturer's Association, or OMA, was 
24 represented by Sally Bloomfield, who also 
2 5 represented the City of Cincinnati, ifyou know? 
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1 practical reasons for its support ofthe 
2 sfipulafion? 
3 MR. SMALL: Objection to the extent that 
4 you want to speculate on what lEU thinks or says. 
5 BY MR. NEILSEN: 
6 Q. Ms. Hixon, will you turn to Page 2 ofthe 
7 stipulation at the bottom at Footnote No. 1? 
8 A, I have it. 
9 Q. Have you read that footnote? 

10 A, Number one, yes. 
11 Q. Do you agree that the footnote indicates 
12 that lEU Ohio's support is, practically speaking, 
13 guided by tbe relatively small size ofthe 
14 individual member accounts effected by the 
15 settlement? 
16 MR. SMALL: Objection. It's just a 
17 document. Whether it says that or not can be 
18 determined from the document itself 
19 You can state your understanding of that 
20 paragraph. 
21 THE WITNESS: What you've read is what it 
22 says. 
23 BY MR. NEILSEN: 
24 Q. Do you agree that practical reasons can 
25 affect the litigation posture of parties to a 
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1 A. I do not know. 
2 Q. Okay. You've indicated in your testimony 
3 that a stipulation and recommendation was filed in 
4 this proceeding on May 19, 2004, correct? 
5 A. Page 6 on my testimony, Line 6,1 
6 indicate a stipulation was filed on May 19, 2004. 
7 Q. Okay. I'm handing you a document in that 
8 proceeding. Is that the stipulation and 
9 recommendation that was filed on May 19, 2004? 

10 A. The document that you've handed me is 
11 date stamped from docketing May 19, 2004, and is 
12 entitled "Stipulation and Recommendation". 
13 Without going through and checking every page, I 
14 would agree that, subject to check, that it is. 
15 Q. Okay. Have you carefully reviewed this 
16 stipulation? 
17 A. I have reviewed it. I don't know that I 
18 could say carefully. 
19 Q. When did you review this? 
2 0 A. I've reviewed it at various times. 
21 Probably once it was initially filed back in 
22 May of 2004, and I've reviewed it in the 
23 preparation of my testimony and probably fimes in 
2 4 between. 
2 5 Q. Do you know if lEU Ohio communicated any 
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1 proceeding and how they react to settlement 
2 proposals? 
3 A. Could you restate the questions please? 
4 Q. Do you agree that there are practical 
5 reasons that may affect the litigation position of 
6 certain parties to a proceeding and how they may 
7 then react to settlement proposals offered in that 
8 proceeding? 
9 A. Could you tell me what you mean by 

10 "practical reasons"? 
11 Q. A party might change its position that it 
12 had at the outset of a proceeding based on 
13 circumstances that have arisen throughout a 
14 proceeding, that it otherwise may not be able to 
15 avoid, that may be better for it in some way or 
16 another? 
17 A. I think from what you've explained to me, 
18 what I hear you saying is that parties take 
19 different positions in different cases for 
2 0 different reasons, and I can't disagree with that. 
21 Q, Ms. Hixon, is h your understanding that 
22 the Ohio Supreme Court remanded the case in this 
2 3 proceeding back to the Commission as a result of 
2 4 the Court finding that the plan approved by the 
2 5 PUCO is in conflict with Rule 35 as you explained 
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1 it in your testimony? 
2 MR. SMALL: Objecfion to the extent that 
3 it calls for a legal conclusion, but you can 
4 explain your understanding. 
5 THE WITNESS: Well, could you give me the 
6 reference where I say that the plan is in 
7 violation of Rule 35? 
8 BY MR. NEILSEN: 
9 Q. Beginning on Page 57 of your testimony, 

10 you explain your overall concerns regarding side 
11 agreements. And specifically that page at 
12 Footnote 89, you have a description of Rule 35. 
13 A. Well, I guess you've answered my quesfion 
14 of where did 1 say it is in violation because I 
15 think you said I didn't say that, but I at least 
16 reference Rule 35 in my discussion ofthe pages 
17 that you've described. In regards to the Supreme 
18 Court, the Supreme Court Order, I think, speaks 
19 for itself as to why it remanded this case. 
20 Q. Could you explain what — could you 
21 reexplain, then, your concerns with the concerns 
22 that you have described on Page 57 in answer to 
2 3 Question A57 regarding Rule 35? 
24 A. Well, as stated in my testimony on 
25 Page 57,1 mean, you're asking me to reexplain. 
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1 District Court in an effort to require the Public 
2 Ufilities Commission of Ohio to, quote, spot 
3 market wholesale power prices to nonresidential 
4 customers for purposes of meeting post-market 
5 development period polar pricing obligations? 
6 A. I'm aware that litigation occurred, that 
7 Mon Power's litigation was related to ending the 
8 market development for nonresidential, I'm not 
9 aware ofthe specifics without checking and going 

10 back and reviewing the details that you've 
11 described, 
12 Q. Are you aware that Mon Power claimed that 
13 the Ohio market development period rate caps were 
14 confiscatory because they prevented Mon Power &on| 
15 passing through the costs ofgeneration supply it 
16 purchased from its affiliate to which Mon Power 
17 had transferred its generating assets? 
18 MR. SMALL: Asked and answered, but you 
19 can repeat your recollection ofthe case. 
20 THEWTTNESS: Tm aware that Mon Power 
21 was attempting to charge certain prices or seeking 
2 2 PUCO approval for those prices for nonresidential 
2 3 to end their market development period, but the 
2 4 specifics as to their legal claim and the 
2 5 confiscatory, I am not. 
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1 At the bottom ofthe page, I indicate that the 
2 departure from the Commission's post-MDP pricing 
3 rules, which I refer to as Rule 35, should be 
4 reexamined in light ofthe revelation ofthe side 
5 agreements. In other words, the Commission now 
6 should look at the side agreements in relationship 
7 to their departure from those post-MDP pricing 
8 rules. 
9 MR. SMALL: Dan, Fm sorry to interrupt 

10 you during your deposition, but I'm just going to 
11 have to take a few seconds to finish this up and 
12 Fll be back. 
13 MR. COLBERT: We're off the record. 
14 (Recess taken.) 
15 BY MR. NEILSEN: 
16 Q. Ms. Hixon, I'd like to talk about the 
17 bigger pictures situation in Ohio at the time that 
18 the stipulafion was filed. Are you familiar with 
19 what Monongahela Power, or what I will refer to as 
2 0 Mon Power, was proposing to its Ohio customers in 
21 conjunction with it efforts to end its market 
22 development period? 
23 A. Fm aware, generally. 
24 Q. Do you agree that Mon Power pursued 
25 litigation in the Ohio Supreme Court and Federal 
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1 BY MR. NEILSEN: 
2 Q. Is it your understanding that requiring 
3 an electric distribution utility, or EDU, to 
4 divest generating assets brings with it increased 
5 risk that the EDU may rightfully claim that the 
6 PUCO is preempted from blocking the recovery of 
7 the cost ofgeneration supply or the cost of that 
8 generation supply is based on market prices 
9 charged pursuant to Federal Energy Regulatory 

10 Commission authorization? 
11 MR. SMALL: Objecfion to the extent that 
12 that calls for a legal conclusion in the many, 
13 many different sections of that question. But to 
14 the extent that the witness understands it and can 
15 respond to it as a nonattomey, she can answer. 
16 THE WITNESS: Since it was a lengthy 
17 question, could I have it read back? 
18 (Quesfion read back as requested.) 
19 THE WITNESS: Mr. Neilsen, Fm sorry. 1 
2 0 don't understand the question. Maybe the length 
21 of it is what's confusing to me. 
22 BY MR. NEILSEN: 
2 3 Q. I'll move on. 
24 Do you know if Mon Power was successful 
2 5 in obtaining a Federal Court decision finding that 
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1 SBC's rate caps are unconsfitutional to the extent 
2 that the law does not permit the utility the 
3 opportunity to contest the rate cap on the grounds 
4 ofthe Constitution? 
5 MR. SMALL; Objection. Asked and 
6 answered. She's already responded twice about the 
7 recollection, but you can respond to the quesfion. 
8 THE WITNESS: I am not aware of that. 
9 BY MR. NEILSEN: 

10 Q. Are you aware of whether or not the Mon 
11 Power situation prompted the introduction of 
12 legislation that was designed to provide the 
13 Public Utilities Commission of Ohio with authority 
14 to establish a rate stabilization plan in the 
15 event the utility did not propose a rate 
16 stabilization plan? 
17 MR. SMALL; Objection to the extent that 
18 the question asks for an interpretation of 
19 authority under Ohio law and that it calls for a 
2 0 legal conclusion, but she can respond to her 
21 understanding ofthe situation. 
22 THE WITNESS: I'm not aware of what 
2 3 legislation you're referring to; so, therefore, I 
2 4 don't know what prompted it. 
2 5 BY MR. COLBERT: 

Page 4 8 

1 Stabilization plan. I believe it was filed in 
2 2002. 
3 A. Well, without the specifics, I can say 
4 that I'm aware that Dayton Power & Light came to 
5 the Commission because their market development 
6 period was scheduled to end sooner than other 
7 companies. And that the OCC and other parties 
8 entered into an agreement that extended their 
9 market development period and provided other 

10 conditions beyond that, and the OCC did support 
11 it. I'm thinking it was an '02 case, but I can't 
12 be for sure, if that's what you're referring to. 
13 Q. That is what I am referring to. 
14 Do you know if that rate stabilization 
15 plan for DP&L continued the five percent 
16 residential rate reduction after the end ofthe 
17 market development period? 
18 A. Given that there's so many provisions, 
19 without having it in front of me, I'm not a 
2 0 hundred percent sure, but subject to check, I 
21 believe it may have. 
22 Q. Is it your view that a rate reduction for 
2 3 one class of customers while rates for other 
24 customers are increasing results necessarily in 
2 5 undo discrimination? 
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Q. The legislation I'm referring to is House 
Bill 14 introduced in the 126th General Assembly, 
Regular Session 2005, 2006. Are you familiar with 
that legislation? 

A. I do not know if I've seen this 
legislation. I don't really know from what you've 
given me when it might have been introduced or 

8 what happened to it. I know that there was 
9 discussion of legislation, but I'm not sure that 

I've seen this (indicating). 
Q. I would like to at least have this marked 

as lEU Ohio Deposition Exhibh A. 

Thereupon, Deposition Exhibit A was 
marked for purposes of identification. 

BY MR. NEILSEN: 
Q. Ms. Hixon, did OCC support the rate 

stabilization plan for DP&L, that is Dayton Power 
& Light, that was submitted to the Public 
Utilities Commission of Ohio? 

A. What plan are you referring to and what 
case and when? 

Q. 1 don't have the case number with me. 
It's the first Dayton Power & Light rate 

A. Could you repeat the question, please? 
Q. Is it your view that a rate reduction for 

one class of customers while rates for other 
classes of customers are increasing results in 
undo discrimination? 

A. Not necessarily. 
Q. Are you aware that the Public Utilities 

8 Commission of Ohio determined that it did not have 
9 authority to impose a rate stabilization plan on a 

10 utility in a finding and order in Case No. 
11 04-1047-EL-ATA on April 6, 2005? 
12 MR. SMALL: Objection to the extent that 
13 it calls for a legal conclusion. 
14 You can respond, to your understanding. 
15 THE WITNESS: I'd have to see the order 
16 to know what you're referring to, if that is what 
17 the Commission said in its order. 
18 BY MR. NEILSEN: 
19 Q. Do you know if the Commission has ever 
2 0 said that in any order? 
21 MR. SMALL: Same objection. 
2 2 You can answer. 
23 THE WITNESS: Tell me again what ~ 
24 BY MR. NEILSEN: 
25 Q. That the Public Uti lities Commission of 
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1 Ohio did not have authority to impose a rate 
2 stabilization plan on a utility? 
3 A. Without reviewing the PUCO's order, I 
4 don't know if that language is what they used. 
5 Q. Do you agree that the Public Utilities 
6 Commission of Ohio does not have authority to 
7 impose a rate stabilization plan on a utility? 
8 MR. SMALL; Objection. That certainly 
9 calls for a legal conclusion. 

10 You can state your understanding ofthe 
11 situation. 
12 THE WITNESS: I guess my understanding of 
13 the situation is that during a period oftime 
14 under which the electric utilities have deah with 
15 rate stabilization plans, that there has been 
16 questions by different parties as to whether the 
17 PUCO has authority. 
18 BY MR. NEILSEN: 
19 Q. Okay. And ifthe PUCO does not have 
2 0 authority and if it is voluntary, wouldn't the 
21 rate stabilization plan approval or its acceptance 
2 2 depend on the utility actually accepting that 
23 plan? 
24 MR. SMALL: Same objection as to legal 
25 conclusion. 

Page 52 

1 of negotiations or acceptance is based on a 
2 consent required by the utility? 
3 Q. Yes. 
4 A. Well, beyond the caveat that I gave about 
5 the RSP and whether or not the Commission does or 
6 does not have authority or has stated that they do 
7 or do not have authority, the description that 
8 you've given says that in order for something to 
9 happen, an entity has to consent and that the 

10 entity is the utility. And that, therefore, the 
11 customers ofthe utility have a limited ability to 
12 accept or negotiate. That consent, if it exists 
13 and has to happen, could limit in some ways your 
14 ability, as a customer, to negotiate with the 
15 entity that seemingly, in your hypothetical^ your 
16 premise is the only person or entity that can say 
17 yea or nea. 
18 Q. Ms. Hixon, I would like to hand you a 
19 finding and order issued by the Commission in Case 
20 No. 04-1047-EL-ATA. If you could turn to Page 4, 
21 please. Paragraph 10 and read that, please. 
22 A. I've read Paragraph 10. 
23 Q. And do you agree that the 
2 4 second-to-the-last paragraph of Paragraph 10 on 
2 5 Page 4 states: The Commission cannot mandate the 
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You can answer. 
THE WITNESS: In your hypothetical, your 

premise is the Commission does not have authority 
to do something, then they can't do it. And, 
therefore, the only way it could get done is if 
somebody agreed to it. 
BY MR. NEILSEN: 

8 Q. Would you agree that in a situation where 
9 the utility's consent Is required to effectuate a 

10 rate stabilization plan, customers have, as a 
11 practical matter, very limited negotiating 
12 leverage regarding the terms and conditions ofthe 
13 rate stabilization plan? 
14 MR. SMALL: Same objection. 
15 To the extent that the premise depends on 
1 6 a legal conclusion, you can respond. 
17 THE WITNESS: Could you give me the 
18 phrase "limited" that you used so that I 
19 understand what that means, please? 
2 0 BY MR. NEILSEN: 
21 Q. Limited being that there is only a 
2 2 very — the framework for which the customers 
2 3 would be able to negotiate or accept a plan has 
2 4 boundaries. 
2 5 A. And your premise is that the limitation 
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1 filing of an RSP? 
2 MR. SMALL: Objection. You're asking her 
3 whether she can read that? 
4 MR. NEILSEN: I'm asking her whether she 
5 agrees that thaf s what it says. 
6 THE WITNESS: I agree that that is what 
7 it says. 
8 BY MR. NEILSEN: 
9 Q. If OCC is arguing that standard service 

10 offer, or SSO, prices should be based on a 
11 wholesale auction when the wholesale market has 
12 not developed and the utility must consent to a 
13 rate stabilization plan, would you agree that 
14 nonresidential customers may, as a practical 
15 matter, be motivated to seek a settlement that may 
16 not be as customer friendly as they may like? 
17 MR. SMALL: Objection. You characterized 
18 that as OCC's position. It isn't stated anywhere. 
19 It isn't part of your testimony. It isn't even 
2 0 part of anybody else's testimony in this case. 
21 BY MR. NEILSEN: 
22 Q. With the clarification by counsel, would 
2 3 you have an answer to the question I just asked? 
24 A. Fm going to need the question again, 
2 5 please. 
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1 Q. Ifthe OCC is arguing that standard 
2 service offer prices should be based on a 
3 wholesale auction when what the wholesale market 
4 has not developed and the utility must consent to 
5 a rate stabilization plan, would you agree that 
6 nonresidential customers may, as a practical 
7 matter, be motivated to seek a settlement that may 
8 not be as customer friendly as they may like, but 
9 nonetheless, manages the risk of worse results 

10 that they may attribute to OCC's recommendations? 
11 MR. SMALL: I have an additional 
12 objection on the extent it's asking Ms. Hixon to 
13 speculate on what other parties would do, but you 
14 can answer. 
15 THE WITNESS; The first part of your 
16 question says if OCC is arguing an auction for 
17 SSO. Thaf s not my testimony. I'm not testifying 
18 as to what should be done in terms of how to 
19 determine the SSO. OCC witness Talbot is dealing 
2 0 with that. So, therefore, to answer the rest of 
21 the question, I don't have the basis. 
22 BY MR. NEILSEN: 
23 Q. Okay. Ms. Hixon, I'm handing you a copy 
2 4 of Ohio Consumer Counsel's Memorandum Contra to 
2 5 CG&E's ap for rehearing filed on November 8, 2004. 
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to quote, unquote, reinstate." 
MR. NEILSEN: Thank you. 1 would like to 

mark that Memorandum Contra as lEU Ohio Deposition 
Exhibits. 

Thereupon, Deposition Exhibit B was 
marked for purposes of identification. 

BY MR. NEILSEN: 
Q. Ms. Hixon, I am handing you a 

presentation presented by Janine Migden-Ostrander 
on June 1, 2006, to the Harvard Electricity Policy 
Group. I'd like to have that marked as lEU Ohio 
Exhibit C. 

Thereupon, Deposition Exhibit C was 
marked for purposes of identification. 

BY MR. NEILSEN: 
Q. Are you familiar with this presentation? 
A. And the question is.... 
Q. Have you seen this before? Are you 

familiar with it? 
A. No, I've not seen it before, and no, I'm 

not familiar with it 

Page 55 

MR. SMALL: This is the 
November 8, 2004 -- this is the old ap? 

MR. NEILSEN: Yes, the old application 
for rehearing. 
BY MR. NEILSEN: 

6 Q. I'd like to turn to Page 3 and look at 
7 Footnote 3. Are you there? 
8 A. Yes. 
9 Q. Am I correct that in this footnote, OCC 

10 takes the position that the Public Utilities 
11 Commission never adopted the Stipulation filed in 
12 this case on May 19, 2004? 
13 MR. SMALL: Objection. Again, you've 
14 just asked her whether she can read this document. 
15 The document--
16 MR. NEILSEN; I'm asking if that's what 
17 this footnote states as OCC's position. 
18 MR. SMALL: All right Object to the 
19 extent that it calls for a legal conclusion, but 
2 0 you can state your understanding. 
21 THE WITNESS: Footnote 3 says, "CG&E's 
22 nomenclature regarding "reinstating" the 
2 3 stipulation is misplaced. For example, e.g., 
24 Application of rehearing at 5. The Commission 
25 never adopted the Stipulation, so there is nothing 
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1 Q. Would you agree that, as far as it states 
2 herein, that it is a representation by Janine 
3 Migden-Ostrander, the Ohio Consumers' Counsel? 
4 MR. SMALL: Objection. She said she's 
5 not familiar with it 
6 Answer, if you can. 
7 THE WITNESS: Thafs what's written on 
8 the front page. 
9 BY MR. NEILSEN: 

10 Q. Could you turn to Slide 7, please? It 
11 doesn't have numbers. If s the seventh slide. 
12 The top ofthe page that says: The Wholesale, 
13 quote, Nether Worid, end quote. 
14 A. There's a couple that say that. Maybe 
15 you can go a little farther. 
16 Q. The second page with that title. 
17 A. Okay. 
18 Q, Do you agree that the statement on 
19 Slide 7, the third bullet point that states: Ohio 
2 0 has seen wholesale auctions that have failed to 
2 1 generate acceptable bids? 
22 MR. SMALL: Mr. Neilsen, the second page 
2 3 doesn't say that. Maybe we're a little bit 
2 4 confused. 
2 5 THE WITNESS: I think I've located i t 
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1 Does it begin with the bullet: News is full of 
2 stories? 
3 BY MR. NEILSEN: 
4 Q. Yes. 
5 A. Okay. And your question is.... 
6 Q. Do you agree with the statement that 
7 suggests Ohio has seen wholesale auctions that 
8 have failed to generate acceptable bids? 
9 A . I could agree with the statement that 

10 Ohio has seen wholesale auctions and failed to 
11 generate acceptable bids based on my knowledge 
12 the First Energy wholesale bids that were not 
13 successful or did not result in acceptable bids. 
14 Q. Okay. Can you turn the page, please, and 
15 read that slide? Can you tell me if you agree 
16 with the observations made on that slide? 
17 A. I have a little trouble saying I agree or 
18 disagree given that they're not full sentences. 
19 For example, "reflects short term market prices." 
20 What's being referred to here? Since these seem 
21 to be bullet points related to something else, to 
22 say yeah, I agree with all of this, I think I'm 
2 3 missing the part that - you know, what is it that 
24 reflects short-term market prices? What is it 
25 that does not provide incentives? So I don't 
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1 referenced at Lines 4 through 12 where the 
2 Commission speaks ofthe development ofthe retail 
3 market for generation in CG&E's territory. 
4 So to the extent that the Commission was, 
5 in its May 2004 Stipulation, referring to the 
6 development ofthe retail market and in its 
7 November entry ofthe hearing referred to the 
8 development ofthe competitive market, I think 
9 they'd primarily be addressing retail. 

10 Q. Okay. And I was using that as an 
11 example. The same question for in other areas, 
12 for example, on Page 66, Line 20, 
13 A. Again, I'm primarily discussing the 
14 impact or the affect of what Fve discussed in my 
15 testimony on a competitive market in CG&E's 
16 service territory, which would be retail. 
17 Q, And Page 68, Line 2,1 have the same 
18 question. 
19 A. I'd be referring to the same competitive 
20 market. 
21 Q, Okay, If there's no market, is it 
22 possible to distort the market? 
23 A, I guess I'm going to ask you.the same ' 
2 4 question you asked me, retail market in CG&E's 
25 retail service territory? 
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think that they're statements that I can clearly 
say yes, I agree or disagree. 

Q. 1 have the same question for the next 
slide. 

A. Again, my answer would be the same. 
Q. Okay. Ifyou goto two slides after 

that, skip the next one, the top ofthe page says: 
What do we do now? Do you agree with the 
statement on the top of that ~ the first bullet 
on that slide that states: Certainly retail 
compensation cannot succeed without a viable 
wholesale market? 

A. Yes, f would agree with that. 
Q. Okay. I'd like to turn back to your 

testimony, please. Page 60, Line 8. When you talk 
16 about the development ofthe market in your 
17 testimony there and throughout, again, at 63, 

Lines 4 and 5 and Page 66 and Page 68, are you 
talking about the retail market or the wholesale 
market? 

A. I didn't catch all of your references, 
but I think ifyou turn to Page 61 of my testimony 
where I conclude the discussion that you've 
pointed out on Page 60, the concerns that I talk 

2 5 about in terms of market development are, in part. 

Page 61 

1 Q. Right. 
2 A. And you're asking me if there is no 
3 market, is it possible to distort the market? 
4 Q. Yes. 
5 MR. SMALL: Objection. Facts not in 
6 evidence. 
7 You can answer. 
8 THE WITNESS: Can you give me an idea of 
9 what you mean by "distort"? 

10 BY MR. COLBERT: 
11 Q. Isn't that a term that you use in your 
12 testimony? 
13 A. Could you give me a reference? 
14 Q. What does "distort" mean to you? 
15 MR. SMALL: Objection to your question. 
16 She'll answer the questions that you ask, but tell 
17 her ~ You have to formulate your own questions. 
18 She's not a dictionary. Tell her what you mean by 
19 "distort" and she'll answer your question. 
20 MR. NEILSEN: Okay. For the purposes of 
21 this question, to negatively effect the purpose 
22 of- and proposed function of a retail market, if 
2 3 there is no retail market, can a retail market be 
24 negatively effected? 
25 THE WITNESS: Okay. Based on that 
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1 definition of negatively effecting the purpose of 
2 the retail market, ifthe reason there is no 
3 market is because competition, lef s say, is 
4 outlawed, that would result in no market For 
5 example, prior to competition for electric in 
6 Ohio, there was no market because you could not 
7 have one by law, if s my understanding. 
8 Therefore, 1 think it would be very difficuU to 
9 distort ifthe market exists because it can't for 

10 legal reasons. 
11 If a market doesn't exist for other 
12 reasons, but is legally allowed to exist but just 
13 doesn't happen or struggles or competition has not 
14 resulted, then yes, I think you can continue to 
15 have a negative effect on the purpose of that 
16 retail market, which could cause the market to 
17 continue to not exist. So I think the reasoning 
18 of why there is or is not a market is dependant 
19 upon whether or not you can distort that market. 
20 BY MR. NEILSEN: 
21 Q. Is it true that previously that the Ohio 
22 Consumers' Counsel and up until now the litigation 
2 3 position in this proceeding was that the 
2 4 Commission — that the Commission require an 
25 auction ofthe standard service offer of prices? 
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1 are what's in his testimony. That's my 
2 recollection. 
3 Q. Okay. Are you familiar with the Midwest 
4 Independent System Operator? 
5 A. I generally know what it is. I do not 
6 have expertise, really, to do that. 
7 Q. Most ofthe time it's referred to as the 
B MISO, con-ect? 
9 A. Fm familiar with that term. 

10 Q. Are you aware of whether or not the MISO 
11 has a generation reserve requirement? 
12 A. No. 
13 Q. Are you aware that the MISO has proposed 
14 an ancillary service market in a recent filing at 
15 the Federal Energy Regulatory Commission or FERCi 
16 A. No. 
17 MR. NEILSEN: Thafs all the questions I 
18 have. Thank you. 
19 MR. SMALL: Let's go off the record for a 
2 0 second. 
21 MR. COLBERT: Sure. 
2 2 (Discussion held off the record.) 
2 3 (Thereupon, Mr. Neilsen exited the 
2 4 deposition room.) 
25 BY MR. COLBERT: 
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1 MR. SMALL: Objection to the extent it 
2 calls for a legal conclusion and OCC's position is 
3 contained in this testimony, but you can state 
4 your understanding of the situation. 
5 THE WITNESS: You said our litigation 
6 position up to this point? Whaf s "this point"? 
7 BY MR, NEILSEN: 
8 Q. Today. 
9 A. Today. 

10 Our litigation position up to this point 
11 in regards to an MBSSO is in Mr. Talbot's 
12 testimony, and I don't deal with that 
13 Q. Is it your understanding that the OCC is 
14 urging the Commission to issue a standard service 
15 offer price auction? 
16 MR. SMALL: Same objection, 
17 You can answer. 
18 THE WITNESS: It's in Mr. Talbof s 
19 testimony. 
20 BY MR. NEILSEN: 
21 Q. So you don't know if that is the Ohio 
2 2 Consumer Counsel's position? 
23 A. If I had Mr. Talbot's testimony, I could 
2 4 tell you what he says and what his recommendation 
25 is. I don't think that the words that you used 

Page 65 

1 Q. We had one question pending, and we'll do 
2 this before we break for lunch. 
3 You were going to point me to a contract 
4 that allowed for reasons other than the 
5 counterparty being contracted with an unaffiliated 
6 CRES provider to not be a direct-serve contract. 
7 If h helps, you were going through a document 
8 that Mr. Neilsen couldn't hear about 
9 A. Is that leading the witness? 

10 Q, No, No. Ifsjust trying to help you 
11 get to the point to where we were. 
12 A. Well, let's kind of start at the 
13 beginning in terms of what I think will fit your 
14 conditions. I'm not real clear, allowed reasons 
15 other than — 
16 Q. Maybe I can help. 
17 A. - with a CRES--1 got a little 
18 confused. 
19 Q. And maybe I can help. We're talking 
2 0 about the May through November contracts, and 
21 we're not talking about the contracts involving 
22 the City of Cincinnati, Cognis or Kroger, okay, 
2 3 Any ofthe other contracts — As far as Vm aware, 
24 all ofthe other contracts involve direct-serve 
2 5 terms between DERS and the counterparty, with the 
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1 exception of certain conditions when the 
2 counterparty is already taking service from an 
3 unaffiliated CRES provider. 
4 MR. SMALL: Your reference to all the 
5 things that are in her testimony. 
6 MR. COLBERT: Yes. Fm only talking 
7 about the agreements in her testimony. 
8 THE WITNESS: My first qualification is 
9 in the initial question you didn't exclude Kroger. 

10 And that was going to be my example that I thought 
11 Mr. Neilsen might not be able to see. 
12 BY MR. COLBERT: 
13 Q. I thought I had. When I referred to 
14 retail grocer, I was trying to not offend 
15 Mr. Neilsen by " 
16 A. Okay. Because I think that the Kroger 
17 agreement has provisions. 
18 Q. I agree with you. 
19 A. Okay. Thank you. 
20 Q. You're welcome. 
21 A. If you look at, for example, the 
22 Attachment 2 to my testimony. 
23 Q. Which one is that? 
24 A. The hospital's of May 19,2004. It's 
25 Bates stamped 348 at Provision No. 1. 
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is that the counterparty's customers have options 
here? 

A. Yes. 
Q. Okay. Fair enough. 

MR. COLBERT: With that, we can go off 
the record. 

(Discussion held off the record.) 
(Recess taken.) 
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Q. Okay. 348 and Provision No. 1. 
A. Cinergy, who is referring to CRS, is 

making an offer to sell electric generation. As I 
said, I think previously that's an offer, not a 
provision. 

Q. And your point is that they could reject 
the offer and continue on the MBSSO surface? 

8 A. I have no knowledge of whether they could 
9 continue on with MBSSO or choose another one. 

10 Q. Either one. 
11 A. Then ifyou look at the agreement in 
12 Attachment 3 between Cinergy and the — 
13 Q. Which Bates number are you on? 
14 A. " members of OEG, Page 327. 
15 Q. Okay. 
16 A. And continuing on 328, there seems to be 
17 options offered to the customers individually that 
18 they may purchase from Cinergy, which is CRS, that 
19 there are conditions under which they can — when 
20 they can begin that service. There's conditions 
21 related to specific facilities or, alternatively, 
2 2 they could accept the MBSSO under Option B. And 
2 3 then there's numerous conditions under that as 
2 4 well in terms oftime and specific customers. 
25 Q. So what you're referring to, basically, 
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Continued confidential deposition of Beth 
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1 P R O C E E D I N G S | 

, 2 --- 1 
3 Tuesday, March 13,2007 | 
4 Afternoon Session 1 

1 5 
: 6 MR. COLBERT: We're back on the record in 

7 the deposition of Beth Hixon and we've switched 
8 Court Reporters, but Miss Hixon is still sworn in 
9 from this morning. 

10 
11 (The following portion ofthe transcript 
12 is confidential and under seal.) | 
13 1 
14 ! 
15 
16 
1 7 1 

1 1 8 
i 1 9 i 
20 1 
21 
22 1 
23 
24 i 
25 

' Page 76 t 

1 (Confidential transcript under seal.) 1 

; 2 --- 1 
3 CROSS-EXAMINATION (cont'd.) 1 
4 BY MR. COLBERT: j 
5 Q. Miss Hixon, just a couple preliminary j 
6 questions before we get into the actual testimony. | 
7 Are you familiar with the term "baseline" 1 
8 as something used to determine a rate or a price? j 
9 A. 1 guess Fm familiar with the term 1 

10 "baseline" as it would be used as a starting point | 
11 against which you measured something. I don't j 
12 know if thaf s particularly in regard to a price | 
13 orarate, but thafs my understanding of i t 1 
14 Q. And thafs precisely what I mean. 1 
15 Is that a commonly used method to 1 
16 determine a price? For example, in this case with 1 
17 the MBSSO, the FPP has a baseline, I believe, of | 
18 the old EFC rate determined in 1999. I was just 1 
19 using that as an example. I wasn't asking you to 1 
2 0 verify it. 1 
21 A. I'm not sure I heard the question in that j 
22 statement. Fm sorry. | 
23 Q . I was simply asking you whether using a | 
2 4 baseline was a common method to establish either a j 
25 regulated rate or a market price like those — 
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1 some ofthe components established in this MBSSO. 1 
2 A. I wouldn't say that if s a common method j 
3 to establish the things that you described. The j 
4 concept of a baseline as a starting point for I 
5 determining anything is a general concept, but to j 
6 say that it's normally done for the components | 
7 that you've talked about, no, I wouldn't agree 
8 with that. | 
9 Q. Is it a reasonable concept in your i 

10 opinion? 1 
11 A, It depends on what you're determining 
12 what the baseline is and what the purpose is that 
13 you're determining it for. 
14 Q, Under what circumstances would you 1 
15 consider it reasonable? | 
16 A. I think it's just too vague of a concept 
17 to say it's reasonable under any particular 1 
18 circumstance. Fm not testifying about baselines 
19 at all, so I'm answering your question in the 
2 0 general sense of a baseline could be used to 
21 determine something, but until I know what the 
2 2 something is and what the baseline is, I can't 
2 3 tell you whether it's reasonable. 
24 Q. Well, lef s take an example that if a 
2 5 CRES provider offered a price to a customer using 

3 (Pages 74 to 77 
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1 an index as a baseline and said they would give 
2 the index, say, minus five percent, would that be 
3 a reasonable way of describing a price? 
4 A. I don't think if s a test of 
5 reasonableness. It is a way of describing a 
6 price. 
7 Q. Fair enough. 
8 Okay. On Page 4, Lines 2 and 3 of your 
9 testimony -

10 MR. SMALL: I'm sorry, what page? 
11 MR COLBERT: Page 4, Lines 2 and 3. 
12 BY MR. COLBERT: 
13 Q. You state that, "The side agreements were 
1 4 a part of CG&E's efforts to obtain support for 
15 PUCO approval of a rate stabilization plan 
16 acceptable to CG&E". 
17 Is CG&E or its predecessor or it's now 
18 known as Duke Energy Ohio, are either of them a 
19 party to any of the side agreements? 
2 0 MR. SMALL: Objection to the extent that 
21 it calls for a legal conclusion, but you can state 
2 2 your understanding. 
2 3 THE WITNESS: From my review ofthe side 
2 4 agreements, while CG&E is not a named party, as 
2 5 you would look at the beginning ofthe agreement, 
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A. Ifyou look at the names that are signed 
on each ofthe agreements, you will not find CG&E 
or DE-Ohio. 

Q. Okay. 
A. You will find your name for CG&E. 
Q. Okay. Duke Energy Retail Sales and 

Cinergy Corp. are signatories to some ofthe 
agreements, are they not? 

A. Yes. DERS in the ~ in the form of its 
predecessor CRS, yes. 

MR. COLBERT: Do you have a copy ofthe 
stip? 

MR. SMALL: What stip? 
MR. COLBERT: We're going to give it to 

you. 
We're going to mark stipulation DE-Ohio 

Exhibit 1. ^ ^ 
MR. SMALL: I think J d g a v e us one. 
MR. COLBERT: He gave you one, but he 

didn't mark it as an exhibit. You're welcome to 
this. 

MR. SMALL: What are we marking this as? 
MR. COLBERT: Duke Energy Ohio Exhibit 1 

Thereupon, DE-Ohio Exhibit Nov 1 was 
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1 and say it's between Party 1 and Party 2, as I've 
2 described in my testimony, I do think that it is 
3 related to CG&E and their efforts to obtain 
4 support either through CRS or other 
5 CG&E-affiliated companies. 
6 BY MR. COLBERT: 
7 Q. And we'll talk about your beliefs in that 
8 regard later, but are they a named party in any of 
9 the agreements? 

10 A. As I said in my previous answer, even 
11 though they are not a named party, 1 still believe 
12 what I said in my answer. 
13 Q. Okay. But they're not a named party? 
14 You believe that they may have somehow been 
15 involved, but they're not physically - they're 
16 not a signatory to any ofthe agreements, are 
17 they? 
18 MR. SMALL: Asked and answered. You have 
19 asked her whether they're a named party three 
2 0 times and her ~ she's responded to you twice. 
21 MR. COLBERT: Well, I don't think she's 
22 responded at all, frankly. 
23 BY MR. COLBERT: 
24 Q. Has ~ Has CG&E or DE-Ohio signed as a 
25 party to any of the contracts? 
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1 marked for purposes of identification. 
2 
3 BY MR. COLBERT: 
4 Q. Miss Hixon, ifyou would turn to Page 6 
5 of your testimony. On Lines 7 through 11,1 
6 believe you list tiie parties that signed the 
7 May 19th, 2004 stipulation. Is that your 
8 understanding ofthe list ofthe parties there? 
9 A. Yes, that's what I attempted to do. 

10 Q. Okay. Now, ofthe parties that are 
11 listed there that signed the stipulation, First 
12 Energy Solutions, Dominion Retail, Green Mountain 
13 Energy, People Working Cooperatively, and 
14 Communities for Action, did not execute contracts 
15 with affiliates of DE-Ohio involving pricing, that 
16 is, any of what you call the side agreements that 
17 you have; is that correct? 
18 A. I'm not aware ofany agreements and they 
19 were not provided to us. 
20 Q. Okay. So ofthe 11 signatories that you 
21 have listed there to the stipulation, six did not 
2 2 enter what you refer to as side agreements. Is 
2 3 that a correct count? 
24 A. Why don't you name the six. 
25 Q. Sure. 

S-zT" :^ ' i " . i i i ?^^^^^Sj^ - i ; ^^"^^iTJ^I*^^^?''«^fei5!^-r^^^!^ ^ . • ^ i t f o i ' i * : -M'-^mrj^--
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1 First Energy Solutions, Dominion Retail, 
2 Green Mountain Energy, People Working 
3 Cooperatively and Communities for Action, and 
4 staff I'm sorry. 
5 A. That would be six ofthe parties that I 
6 have no knowledge of side agreements and, 
7 therefore, are not presented in my testimony, yes. 
B Q. Okay. Now, there are also six parties on 
9 that page that you referenced that did not sign 

10 the stipulation; is that correct? 
11 A. Those are the six parties that are 
12 referenced at Lines 13 through 17, yes. 
13 Q. Okay. And do you know ofany of those 
14 parties that are signatories to one or more of 
15 what you refer to as the side agreements? 
16 A. Fm not aware ofany side agreements as 
17 referenced in my testimony vyjth those parties. 

Q. BHHHHjHHH ^̂  ^ 
19 coun te rpan^^^^^Hn^greemen t s particularly 
2 0 involved w i t h ^ f ^ ? 
21 A. Well, now you said, "counterparty", and 1 
2 2 took party to mean the primary party. 
2 3 Q- I mean anybody who signed it. 
2 4 A, And I would have to look at the agreement 
2 5 b e t w e e n ^ P and the two - the two agreements 
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1 
2 
3 
4 ^,, ,^,„^ 
5 Q. Okay, manic you. 
6 Ofthe organizations ~ One ofthe 
7 organizations that y o u V ^ i s t e ^ h a t d i ^ o t sign 
8 thestipulation is the fllHilHJlii^V 

9IIIJHHH^^ ŷ ^ ^̂^ ̂ ^̂^̂  
10 ' A . Yes. 
11 Q. Okay. And some ofthe counterparties to 
12 the side agreements are various industrial 
13 companies, including, but not limited to, 
14 
15 
16 
17 
18 
19 
20 
21 
22] 
23 
24 
25 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ id others; is 
that correct? 

A. Yes. 
Q. Have you done anything to check to see 

wheth^ or how many of those counterparties belong 
to th 

A . ' N O 

Q. So you don't know whether members ofthe 
lave signed any of 

the contracts; is that correct' 
A. If I've not done the check, no, I don't. 
Q. Okay. On Page 7 of your testimony, at 
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jbut I don't beUeve that 
__Jsigned those, the ones 

tnal are attached to my testimony. 
Q. Are you aware of any agreements that 

aren't attached to your testimony that involve 
wholesale supply contracts to 

A. Ifyou lookhym^ testimony when 1 
discuss the first|^^Jagreement at Page 24 ~ 

Q. Uh-huh. _ 
A. ~ I indkatethattiieAHMBbgreement 

is b e t w e e n ^ ^ ^ i d m i f b ^ ^ i r p r e d j c a t e d on 
the fact 

Thafs what I'm aware 

Q. Well, have vou revigvyed the contracts 
between 

A. I have reviewed the documents referenced 
on Attachment 6 as — Bates-stamped 1173 ~ the 

Page 8 5 

1 Lines 2 and 3, you indicate that, "CG&E refused to 
2 provide copies of such agreements". 
3 Did DE-Ohio or its predecessor, CG&E, 
4 have any contracts with any party or a member of 
5 any party other thanih^^ity of Cincinnati and 
6 |f l | | i lHIIHH^^p ŝ ŵ  
7 discussed, at the time OCC made that request? 
8 A. The only basis for answering that 
9 question that I would have is that Duke Energy 

10 Ohio has indicated the only agreements that they 
11 had were with the City of Cincinnati. To that 
12 extent, thaf s my knowledge. 
13 Q. Okay. The stipulation was signed and 
14 docketed on May 19th of 2004; is that correct? 
15 A. Yes. 
16 Q. Do you know whether there were any 
17 contracts with any party other than the City of 
18 Cincinnati agreement dated prior to May 19th of 
19 2004? 
2 0 MR. SMALL: Fm going to object to the 
2 1 extent that this has been asked and answered. You 
22 went through a previous series of questions having 
23 to do with CG&E being a party to contracts and 
2 4 this seems to be the same question over again. 
25 MR. COLBERT: No. This is broader. I'm 

5 ( P a g e s 82 t o 85} 
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1 asking whether any parties. This would include 
2 DE-Ohio, DERS, or Cinergy Corp. 
3 THE WITNESS: Perhaps you could restate 
4 the question and start over. I ] 
5 BY MR. COLBERT: 
6 Q. Sure. 
7 Other than the City of Cincinnati 
8 contract with DE-Ohio's predecessor, CG&E, and the 
9 wholesale supply contracts between Cinergy on 

10 behalf of its operating companies and 
1 H H H J ^ H I J ^ ^ B ^^^^ ̂ here any contracts 

12 with the counterpartie^nat you refer to as side 
13 agreements between DE-Ohio, DERS, or Cinergy Corp 
14 prior to May 19th, 2004? 
15 MR. SMALL: I object to it. There was 
16 a ~ She previously responded that it wasn't clear 
17 about CG&E being a counterparty to certain 
18 contracts, so she already answered that question. 
19 MR. COLBERT: She hasn't answered any 
2 0 question with respefit to the timing of the 
21 contracts, when they were entered, 
22 MR. SMALL: Okay. I guess with respect 
2 3 to the timing, although the contracts are part ~ 
2 4 She referenced the attachments to her testimony, 
25 but you can go ahead and respond to the timing of 

Page 

What is your understanding of the 

88 

1 Q. Okay 
2 IMF? 
3 A. My understanding is to the extent of the 
4 company's application that it is an infrastructure 
5 maintenance fund, that under the alternative 
6 proposal it was to be nonbypassable and I believe 
7 was based or proposed to be a percentage based of 
8 little g. 
9 Q. Do you have any knowledge ofthe purpose 

10 of the IMF in terms of why the company is asking 
11 for or has asked for compensation ofthe mechanism 
12 you described? 
13 A . I have not reviewed the company's request 
14 for IMF, its justification, what it purports to 
15 recover or not recover, no, I've not done that. 
16 Q. Do you know whether any DE-Ohio --
17 Weil, were you present at the original hearing in 
18 this case regarding the stipulation? 
19 A. I'm not sure the end of your question 
2 0 goes with the first part, was I present at the 
21 hearing. 
22 Q. Yes. 
23 A. I don't believe so. 
24 Q. Okay. 
25 A. I don'trecollect being there. What that 
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It. 
THE WITNESS: Okay. I think the question 

is asking other than with the -- with CG&E and the 
City and CG&E through the^m|[| | |P^greement, 
were there any other contracts with counterparties 
prior to May 19th, 2004. 
BY MR. COLBERT: 

Q. Uh-huh. 
A. The side agreements that fm aware of are 

the ones that are in my testimony and attached to 
my testimony, and the dates are shown in 
Attachments 3 ^ f l l ^ ^ ^ l ^ ^ ^ ^ B 

I'm not aware oi another 
agreements ana none have been provided to us. 

Q. Thank you. 
On Page 8 of your testimony at Lines I 

and 2, you indicate that the alternative proposal 
made by DE-Ohio as part of its apphcation for 
rehearing contained. 

' ^ ^m&^^^^^ j ' ^^^^ i^^ 
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1 has to do with the stipulation, I wasn't sure what 
2 you meant by that. 
3 Q. The original hearing - At the original 
4 hearing, the company supported the stipulation 
5 fliat was filed in the case. ' 
6 A. Thafs what you meant?' 
7 Q. Thafs what I meant. 
8 A. Okay. No. I - T o the best of my 
9 recollection, I don't remember. If s been a 

10 while, but I don't think I attended that hearmg. 
11 Q. Okay. Have you reviewed the testimony 
12 and/or the transcripts in — from that hearing? 
13 A . I think I reviewed at least a couple 
14 pages in regards to the request that we discussed 
15 earlier that OCC had made. In regards to 
16 testimony ~ in preparation for my testimony, I 
17 don't think I have reviewed that. 
18 Q. Okay. What is your understanding of the 
19 SRT known as the system reliahilify tracker? 
2 0 A. My understanding is that the system 
21 reliability tracker was proposed by CG&E in their 
2 2 alternative proposal as a nonbypassable charge. I 
2 3 know that this was not, as the IMF, a percentage 
2 4 of little g, instead certain types of costs 
2 5 related to system reliability were to be proposed 

iS^^«^?w^^^^^^^^5¥ '^^^^^^SS^^^^wSS^^^ 
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to be recovered. 1 
Q. Do you know whether those costs were 2 

related to the purchase of planning reserves or 3 
what's also known as capacity reserves? 4 

A. My general knowledge from reading the 5 
Commission's, for example, order in describing 6 
what the company had proposed, would be that I 7 
know those terms are related. I don't know about 
the calculation or I've not done an analysis of 
what the company proposed or has recovered through] 10 

11 
12 
13 
14 
15 
16, 
17 
18 
19 
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24 
25 

SRT. 
Q. Okay. Do you know whether the Commission 

has approved a 15 percent reserve margin that is 
related to the SRT? 

A. I know that a 15 percent reserve margin 
was discussed in the Commission's orders. I would 
have to check the orders to see if that had been 
approved. 

Q. Okay. Do you know whether the company as 
part ofthe stipulation proposed a 17 percent 
reserve margin? 

A. No, I don't. 
Q. Do you know whetiier as part ofthe 

regulated company from the inception ofthe 
2b company Cinergy, that is, outof the GG&E/PSI 
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merger, whether there was a settlement including 
OCC that prescribed CG&E to maintain a 17 percent 
reserve margin? 

A. No, 1 don't 
Q. In the stipulation as part ofthe AAC -

MR. SMALL: You're referring to 
Exhibit]? 

MR. COLBERT: I'm referring to Exhibit 1. 
I'm sorry. I should have referred to it that way. 
BY MR. COLBERT: 

Q. Do you know whether there is ~ Do you 
know the amount of revenue associated with 
capacity in the AAC? 

A. No, I do not. 
Q. Okay. Do you know whether the amount 

16 DE-Ohio has actually collected relating to 
17 capacity both for committing the Legacy CG&E 
18 capacity and for reserve capacity is more or less 

than the amount proposed in the stipulation? 
A. Since I don't know the amount proposed in 

the stipulation nor the amount DE-Ohio's 
collected, no, 1 do not. 

Q. Have you reviewed all ofthe discovery 
that was sent by DE-Ohio, DERS and Cinergy to OCC 

25 in this case? 
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A. 1 think I'd be hard-pressed to say Fve 
reviewed all tiie discovery, I've reviewed the 
discovery that I found relevant and pertinent to 
the issues that I was addressing in my testimony. 

Q. And did that exclude information relative 
to the IMF and the SRT? 

A. Well, I'm hard-pressed ifl didn't review 
it to tell you what it included. So I can't tell 
you ifl didn't review it 

Q. Okay. On Page 9 of your testimony you 
have a timeline. It doesn't include the contracts 
that you've been referring to as side agreements. 
We've discussed the contracts that were signed 
prior to the filing of May 19th, 2004. WhicjL 
contracts were signed from 

you looK at Fage, I guess, little i of 
my testimony, the Table of Contents and 
Attachments, the agreements are listed and the 
dates are given. 

Soyoucantell thaUfterMay of 2004, 
Attachment 5 d a t e d ^ B B B Attachment 6 dated 
H H I ^ H ^ ^ H l , then Attachments 8 and 9 and 
10, I I ancnzTalTseem to have occurred before 
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Q. So basically Attachments 2 through 12. 
A. I think that there's — For example, 

Attachment 7 is a discovery response. 
Q, Ah. Good point Thank you. 
A. Uh-huh. 
Q. And what contracts were signed after 

1 
2 
3 
4 
5 
6 
7 ^ ^ ^ ^ 
8 ^ ^ ^ f y o u look at Attachment 8 to my 
9 testimony, there's a table that lists all ofthe 

10 agreementsthat we've just discussed—18, excuse 
11 me, and I think ifyou look at all ofthe ones 
12 that are listed as option agreements, the dates 

are listed next to those, and a quick review tells 
me that none of those are dated prior to 
^ ^ — j ^ M B B a n d 1hen faafe at the very 
DoBM^Beff lS^^BMBJIJ^BJ^^^greement 
vvithH||H 

Q. Okay. And do you tcnow whether any ofthe 
contracts that were signed H ^ ^ ^ ^ ^ ^ ^ H H and 
earlier, with the exception of certam 
no. City of Cincirmati contracts are sti 
effective? 

MR. SMALL: Objection to the extent that 
it calls for a legal conclusion regarding the 
effectiveness of a contract, but you can respond 

•^,-o?^sS^SKft4f;. ^ ^ ^ ^ ^ ^ T i ^ H T H T ^ ^ ^ ' S ^ T ^ ^ ^ S ^ S ^ S S ^ S ^ ^ ^ ^ ^ ^ I l ^ S S ^ ^ 
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1 concerning your understanding. 
2 THE WITNESS: I know that the option 
3 agreements that I've identified and are contained 
4 in my testimony that are dated after November 23rd 
5 contain provisions that indicate they replace and 
6 supersede previous agreements, which I think cover 
7 the universe that you've described. 
8 BY MR COLBERT: 
9 Q, I agree. 

10 MR. COLBERT: Just for the record, and so 
11 we maybe can avoid the same objection over and 
12 over again, I'm not asking for her legal opinion 
13 as to any of this, merely her understanding, and 
14 she can respond as to that. Ifyou would like a 
15 continuing objection, you can, and maybe that 
16 would short-circuit some of this. 
17 MR. SMALL: It's a little bit awkward to 
18 have a continuing objection when we don't have a 
19 question pending, but it appears as though counsel 
2 0 understands that we're going to go through a 
21 series of questions and that Miss Hixon's 
22 responses are all subject to the same objection 
23 concerning legal conclusions and she'll be 
2 4 responding in that ~ in that regard. Maybe you 
2 5 could tell us when we're out of such a period. 
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MR. COLBERT: Well, I mention it because 
1 think if s throughout and I think Miss Hixon, 
you know, references a number of statutes and Ohio 
Administrative Code rules, et cetera, that Fm 
going to be asking about because they are in her 
testimony. So I'm certainly looking for responses 
to that based on her understanding, but also 

8 understand that you may continue to voice the same 
9 objection, so Fm simply recognizing that. 

10 BY MR. COLBERT: 
11 Q. Miss Hixon, on Page 13 of your testimony, 
12 you state that — I believe this is at Line 8 -
13 "DERS did not serve any customers as of 
14 December 31st, 2005". 
15 Why are the counterparties to DERS 
16 contracts not customers in your view? 
17 A . I think my reference to December 31 st, 
18 2005 here is based on the information contained in 
19 their Intrastate Annual Report where they reported 
2 0 no sales of electricity, no gross receipts, and I 
21 believe I had a couple other sources for that. 
22 My recollection is that in one ofthe 
2 3 renewal applications - in the renewal application 
2 4 for DERS I believe a statement was made that they 
2 5 had no customers. I'd have to check that. 
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And tiien I think also in a couple of 
depositions, and I can't give you thc transcript 
or the specifics, but 1 recollect a question being 
asked of whether or not DEO ~ or, DERS had any 
customers, and 1 believe the answer was no. 

So that's thc basis of my opinion. 
Q. 

MR. SMALL: Objection. Asked and 
answered. We had that earher in the deposition. 

THE WITNESS: 
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Q. Okay. At the bottom of Page 13 and the 
top of Page 14 of your testimony, you list four 
items that what you call prePUCO order side 
agreements — I call them contracts — have in 
common. Do you see that? 

A. Yes. 

characterization of what you said? 
A. Yes. I think I just phrased it "the 

proposed F.RRSPneHnd' 
Q. 
A. Right 

: ;^.^^.^^?'^l^^i^^^^^^i;^ 
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Q. And you're not suggesting that there's 
anything wrong withi 

there, are you? 
A. The statement that I'm making is that 

Fm not in that statement making a 
judgment, because I don't provide any other 
details to say - No, I'm not making a judgment at 
that point no. 

Q. Do you make a judgment at any point that 
a contract with a provision such as that is ~ has 
a problem? 

A. When you say "a provision such as that", 
this is a very broad term. 

| - or anything like that. I 
describe each of those provisions. 

Then you asked if there's a ~ if I have 
a problem with those provisions. I guess I have a 
concern with those provisions as they are part of 
the side agreements and something that I think the 
Commission should look at 
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Q. Well, I certainly understand thafs your 
recommendation and I'm trying to get a little bit 
of an understanding, for example, why you include 
that first provision in there. 

Every CRES provider in the State that has 
a contract with a customer, whether they're 
affiliated with DE-Ohio or not, would be providing 
generation service to the customer party of their 
contract would they not? 

A. Every CRES would have a provision dealing 
11 with providing generation to the customer, yes. 
12 Q. And by itself, there's nothing wrong with 
13 that. In fact it would be, as we just discussed, 
14 universal to CRES providers that are actually 
15 providing service in Ohio; is that right? 

10 

16 
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A. By itself, there would be no problem with 
that. That's not what I'm describing here. 

Q. I understand. 
Now, the second provision " 

here is 
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point for determining a price. 
If a CRES provider used as a baseline, or 

what you said was a starting point the MBSSO 
price approved by the Commission, is there 
anything wrong with that? 

A. Subject to the rules that the Commission 
has about disclosure of pricing, which I'm not 
intimately familiar with, 1 think that a CRES 
supplier could define their own price. 

Q. Okay. And they could define it in any 
waj' they chose as long as the customer agreed to 
the price and signed the contract; is that right? 

A. Again, with the caveats that the price 
disclosure is pursuant to Commission rules. A 
CRES supplier who is going to provide generation 
could do that. 

Q. Okay. Now, the third reason, the third 
commonality that you list there is "Support by 
Customer Parties for CG&E's Stipulation in the 
Post^Market Development Period Service Case". Do 
you see that? It continues on to Page 14. 

A. I see that. 

Q 

ly quoted it that time. 
A. That's what it says. 
Q. Okay. Now, earlier we discussed briefly 
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A. Well, I guess what I'm asking first is, 
you mentioned the contracts or the side 
agreements. Are you saying specifically in these 
side agreements or are youjust saying 
theoretically? 

Q. I'mjust saying theoretically. We can 
certainly talk about it in terms of a specific 
side agreement ifyou wish, or a particular 
contract ifyou wish. I'm flexible. 

A. If, as you've defmed iti 

2 5 the concept of a baseline, that is, a starting 
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would - you would attempt to define it 
Q. Uh-huh. 

And, in fact, in the - in the contracts 
or side agreements that were entered into starting 

some importance on the words. 

Ifyou know. 
A. 1 don't think I could agree with that. 

Ifyou read 

Yes. 
Stayin away from the contracts for a 

So 1 don't think I could agree that the 
baseline that you're trying to describe was 
something that the Commission had yet to approve. 

Q. Well, are there other terms and 
conditions in the same contract that talk about --

Page 103 

A. The reimbursements do. 
Q. They do? Okay. 
A. But they aren't listed 

Q. So you think there's significance in the 
name 

A. lust poi t that i1 

Q. I'm not disagreemg with you. I'm saying 
that as opposed to the function of what happens, 
that is, you can perform the math, you're placing 
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Q. Okay. And you don't know of any 
counterparty to the contract that is not a DE-Ohio 
affiliate that is not paying DE-Ohio all ofthe 
approved charges by the Commission, do you? 

A. 1 know nothing about what these parties 
who are cuslomers of DE-Ohio have paid to DE-Ohio, 

Q. Okay. 
A. I would ~ No. 
Q. Okay. Generally, when a customer enters 

a contract with a CRES provider, you would expect 
the customer to enter a contract for a lower price 
than the one they are paying to their incumbent 
whether if s a utility or another CRES provider, 
wouldn't you? 

10 (Pages 102 to 105 



Page 105 

1 A. Ifthe customer's goal was to save money 
2 off of what they're currentiy paying, the answer 
3 would be yes, 
4 Q. And by customer goal, you mean they might 
5 have other goals. 
6 A. Sure. 
7 Q, For example, service quality that might 
8 influence them. 
9 A. They could have other goals beside 

10 service quality. 
11 Q. Right. Reliability, whatever. 
12 A. Green power. 
13 Q. Green power. Sure. 
14 On Page 27 and going over to Page 28 of 
15 your testimony, you list five contract terms that 
16 in your opinion appear to bind DE-Ohio to various 
17 commitments. 
18 Do you know whether if s possible that 
19 DERS could satisfy those commitments through a 
2 0 financial transaction with the applicable 
21 counterparty? 
22 A. No, I don't know. 
23 Q. Are there any ofthe conditions that -
2 4 the five conditions that you list that are not 
2 5 economic in nature? 
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A. I don't recollect. 
Q. So I guess that would mean you wouldn't 

know when they ordered it? 
A. I think I'd be pretty safe to say I 

wouldn't know that if I don't remember. 
Q. Okay. 

A. I don't know whether your hypothetical 
conditions would resuh in the same economic 
value, but thafs not what it ~ the provision 
provided for. 

Q. Fm just asking whaf s possible. 
A. I don't know whether thafs possible or 

not. 
Q. Okay. At the bottom of Page 28 of your 

testimony, starting on Line 14, you reference 

Page 107 

A. Well, the actions that are described are 
not economic in nature.' 

Page 109 

Mr. Ficke, and you state that he was involved for 
CG&E in the negotiation process ofthe contracts. 
Do you see that? 

A. Yes, I see that 
Q. And I notice that despite all ofthe 

footnotes in your testimony, you didn't footnote 
that. You attended the depositions. Was there a 

8 particular reason that you didn't footnote that? 
9 A. That would be advice of counsel. 

10 Q. Did you have a particular passage of his 
11 deposition in mind? 
12 A. I recollect a series of questions about 
13 t h e ^ H H V agreements. I recollect a series of 
14 questions addressing some of the types of 
15 provisions that you and I just discussed that seem 
16 to commit CG&E. And a question posed to Mr. Ficke 
17 that in these agreements, given that these 
18 provisions were in here, was there someone ~ was 
19 there a CG&E representative, and I recollect his 
20 response that he said, "I was involved". 

Q. Uh-huh. 
Well, lef s look at that. Fm going to 

hand you what we're going to mark DE-Ohio 
Exhibit 2, which is Pages 28 to 30 of Mr. Ficke's 

21 
22 

3 
4 

25 deposition. 
«»S.j;iitM!i*iW.Wa:BmiiSiifi«»5*> SS^^^^S^S^^S^^^SS^^^ 
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1 occasionally got e-mails from DERS. He said CRS 
2 representatives and from lawyers, but he didn't 
3 recall ever getting copies of option agreements, 
4 either drafts or final. 
5 Is that ~ Basically, he was saying that 
6 his involvement was pretty limited. Is that a 
7 fair characterization of his response? 
8 A. I think his response speaks for itself 
9 I don't know that I would say ~ characterize that 

10 as limited. 
11 Q. If you'd turn to Page 67 of that exhibit. 
12 It's the last page. Top left. OCC in its 
13 questioning characterized Mr. Ficke's statements 
14 as not specifically negotiating 
15 agreements; is that correct? 
16 MR. SMALL: Objection. OCC made no 
17 statements. Jeff Small made the statements. 
18 BY MR. COLBERT: 
19 Q. The question was by Mr. Small, was it 
20 not? 
21 MR. SMALL: It was by Mr. Small, thafs 
22 correct. 
23 BY MR. COLBERT: 
24 Q. So you didn't state it in a statement 
25 you stated it in a question, is that— 
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and he's now a consultant? 
A. I believe J read that in his testimony 

that he just filed in this case. 
^Q^InJHjU^Bjespons ib i l i ty as 
^ • I ^ H ^ H ^ m B d o you know whether his 
groi^IacRn^rocessing responsibilities 
regarding the DERS and Cinergy contracts or side 
agreements? 

A. I don't know that his department 
necessarily had the responsibilities. I know from 
the depositions that people in his department were 
involved at different points related to processing 
and that in his testimony that he just filed he 
talked generally about he personally having some 
business use to deal with tiie agreements. 

Q, But you don't know whether — what 
responsibilities his group had as opposed to 
various individuals in his group where you've 
attended the depositions, such as 

A. From the depositions Fve attended, if s 
not clear to me what his department's 
responsibility was. 

MR. SMALL: Could we go off the record 
for just a second? 

MR. COLBERT: Sure. 
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MR. SMALL: And it was Mr. Small. 
MR. COLBERT: And it was Mr. Small, 

thafs right. 
THE WITNESS: Is there a question 

pending? If so, 1 forgot what it is. 
MR. SMALL: 1 don't think so. 
THE WITNESS: Okay. 

8 BY MR. COLBERT: 
9 Q. At the bottom of Page 66, just before -

10 the answer just before Mr.Ficke in response to a 
11 question by Mr. Small said that he wasn't involved 
12 in the option agreements. Is that a fair 
13 characterization? 
14 A. Mr. Ficke's answer says, "You know, not 
15 being involved in the option agreements...", and 
16 then he goes on from there, yes. 

Okay. Are you familiar with a 

A. I've deah w i t h ^ ^ ^ ^ ^ B n some 
matters ~ regulatory maSer^ith CG&E in the 
past. 

Q. Okay. Are you generally aware that 
| ^ H H | H v a s f l ^ ^ ^ H | ^ H H | f l H | k n 
employe^f Ciriei^^KareRemcesCo now 

2 5 known as Duke Energy Shared Services Corporation^ 
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1 (Recess taken.) 
2 BY MR. COLBERT: 
3 Q. Miss Hbcon on Page 32 of your testimony, 
4 you list four items. I believe they're basically 
5 the same four items we previously discussed; is • 
6 that correct? 
7 A. Yes. 
8 Q. Except this time they are in reference to 
9 the prehearing - what you call the prehearing 

10 agreements? 
11 A. Yes. 
12 Q. Okay. And if 1 asked you the same 
13 questions about these four items, would your 
14 answers be the same? 
15 A. I would give just one qualification. Of 
16 course. Item 3 in the first group related to 
17 support for the stipulation in May and this 
18 relates to support for the application for 
19 rehearing. That would be the only change. 
20 Q. Fair enough. 
21 MR. SMALL: I'm not sure. Did you 
22 misspeak? Did you say "prehearing"? 
2 3 MR. COLBERT: Pre-rehearing. I 
24 apologize. You're right. 
2 5 MR. SMALL: I was looking for prehearing 

i V ^ ^ .^'^J>.^/^:>-•J'.^•^^'i ii.S'-l^^^^^-^}&:^/Si^.-^^.-^ ??^^^^^S^^S^^?d9H 
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1 and I didn't ~ 
2 MR. COLBERT: No, I misspoke. You're 
3 correct, it's pre-rehearing. 
4 BY MR. COLBERT: 
5 Q. On Page 33, you've got a table that shows 
6 the components of the MBSSO. 
7 Can you tell me what you mean by the very 
8 first component you call a tariff generation rate? 
9 What is the tariff generation rate? 

10 A. It's my understanding that under the 
11 stipulation and the alternative proposal a rate 
12 stabilization charge was created. That that rate 
13 stabilization charge was equal to 15 percent of 
14 little g and that the remaining 85 percent of 
15 little g became what I'm calling here tariff 
16 generation rate. 
17 Q. And just for the record, would you define 
18 little g? 
19 A. Little g would be CG&E's tariffed 
2 0 generation rates during the market development 
21 period. 
22 Q. Not less RTC? 
23 A. No, because RTC is a separate rider. 
2 4 Your tariff generation rate would have been 
25 little g; right? 

Page 120 

1 rest of it the remaining 85 percent would become 
2 CG&E's tariff generation rate. 
3 BY MR. COLBERT: 
4 Q. On your table, under the system 
5 reliability tracker, you have nonbypassable for 
6 nonresidential customers. 
7 A. Yes. 
8 Q. Is that your understanding, that if s 
9 nonbypassable? 

10 A. That, subject to check, was my 
11 understanding of what CG&E proposed in their 
12 alternative proposal. 
13 Q. Okay, 
14 A. And my source here was the Commission's 
15 entry on rehearing at 7 through 9 where the 
16 Commission characterized your proposal. Assuming 
17 the Commission characterized h and I read it 
18 correctly, that's my understanding. 
19 
20 
21 
22 
23 
24 
2 

Q. I think you're right. I was thinking --
I misread it what you were characterizing. Thank 
you. 

On Page 39 of your testimony, you suggest 
that.£^_a_gTaph 12 ofthe contract with various 
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Q. If that's your understanding, thafs 
okay. 

A. Well, let me ~ let me.... 
MR. COLBERT: Can we go off the record 

for a second? 
(Discussion held off the record.) 
MR. COLBERT: Back on the record. 

8 THE WITNESS: In regards to tiie 
9 description of little g as the tariff generation 

10 rate during the market development period, if s my 
11 understanding that for CG&E what during the ETP 
12 cases would have been characterized as big G, 
13 which included RTC, and for many companies their 
14 tariff generation rate during the MDP would have 
15 been big G minus RTC would be equal to little g, 
16 and that would have been their tariffed rate. 
17 I do recollect that during the market 
18 development period there was - for lack of a 
19 better word - an implicit RTC, and so that 
2 0 therefore, the tariff generation rate for CG&E 
21 would have been little g plus the RTC. 
2 2 Going back to my table, still my 
2 3 understanding that that little g component was 
2 4 divided and proposed to be divided into 
25 two pieces, an RSC equal to 15 percent, and the 
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Is that consistent with your 
understanding of that provision? 

MR. SMALL: Objection. First of all, 
he's misread the testimony in your initial 
statement about the quote that appears on Page 39. 

You can reread that ifyou want but you 
mischaracterized what that ~ what that quote 
says. I don't know if you want to rephrase the 

15 question without that reference, but you misquoted 
16 it 

BY MR. COLBERT: 
Q. Okay. I'm looking_at the contract 
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Do you have that agreement? 
A. I have that. 
Q. Okay. And I apologize for the confusion, 

because I think Mr. Small is right somehow I got 
2 5 the wrong reference in your testimony, but we can 
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talk about the particular paragraph. 
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'es, if you'll give me a moment. 
Q. Okay. You're probably better at finding 

it than I am. 
(Pause.) 

A. 

Which page of your testimony are you on? 
A. At Page 39. 
Q. This is Page 39, I'm sorry. I'm blind. 

Which lines 
A. 

Q. Thank you. I appreciate you pointing 
that out for me. 

MR. SMALL; 
MR. COLBERT 
MR. SMALL: 
MR. COLBERTTDb'youTiave it? 
MR. SMALL: What's the beginning? I just 

want to see the beginning of this. 
MR. COLBERT: Sure. 
MR. SMALL: Okay. I've got it 

BY MR. COLBERT: 
Q. 
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A. Right 
Q. Kight 
A. And the Commission's order was the next 

day, on the 23rd. 
Q. Uh-huh. 
A. Okay. I just wanted to make sure I was 

right on the time. 
Q. Yeah. 
A. Okâ  
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Q 
A. 

Okay. 
Thafs my kno^edge ofthe payments for 

encc Paige 48 of your 
and from 

m tme 
A. Yes, the evidence that I've seen says 

that 
Q. Okay. 
A. I would also note Attachment 76 ~ I'm 

sorry. Footnote 76, Attachment 16, we requested 
from DERS whether or not payments were made 
pursuant to that contract and DERS said payments 
were made ^if/KjM-

Q. Okay. If you'll turn to Page 54 of your 
testimony. You reference, I think, on Line 13 a 
history related to the option agreement set forth 
by Jim Ziolkowski, a Duke Energy Shared Services 
employee in the Rates Department; is that right? 

A. Yes, I reference that. 
Q. Okay. And are you referring specifically 

to an e-mail written by Mr* Ziolkowski that is 

A. I can't say that I recollect that 
specific question and answer. 

A. I at this point in time don't remember 
that, no. 

Q. Fair. 
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Attacliment 21 to your testimony? 
^ A. Yes. 
\ MR. COLBERT: We'll mark this as DE-Ohio 
Exhibit 5. 

Thereupon, DE-Ohio Exhibit No, 5 was 
marked for purposes of identification. 

BY MR. COLBERT: 
Q- On Page 35, Mr. Small asked 

Mr. Ziolkowski what he meant by the term risky. 
Do you see that? If s at the top of Page 35, 

A. I see that at Lines 2 through 4. 
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That would not be what we call an option 
contract; right? I think this would be a 
pre-rehearing - what you call a pre-rehearing 
contract; is that correct? 

A. Well, subject to check, which we can do, 
because it's Exhibit 4 to this deposition. 

Q. 

MR. SMALL: 

Thafs fine. 
The agreement that's 

18 Exhibit 10 id, her testimony. 
19 MR. COLBERT: 
2 0 THE WITNESS: 
21 referenced here is 
22 agreement betweeni 
2 3 BY MR. COLBERT: 
2 4 Q. Okay. And Mr. Small asked whether there 
2 5 was something in the pricing of that contract that 
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1 who had decided that the contracts were too risky; 
2 right? And there was a question about whether 
3 that was someone in the rate department, and he 
4 said, "Possibly, yes"; right? 
5 A. That's his an|\y©it'on Page 36. 
6 . . _ " " • 

7 Thereupon, DE-Ohio Exhibh No. 6 was 
8 maig^i'or purposes of identification. 

10 MR. SMALL: Your earlier ones were marked 
11 as being Ficke exhibits, but these things are not. 
12 You need to say what they are. 
13 MR. COLBERT: Sure. Fm sorry. This is 
14 Page 39 to 42 of Mr. Ziolkowski's deposition 
15 transcript and I believe this is in the 
16 confidential portion of it, as we're still under 
17 seal here. g_gr.mgi' 
18 MR. SN&.L: Yes. Could we go off the 
19 record for a second? 
2 0 (Discussion held off the record.) 
21 BY MR. COLBERT: 
22 Q. On Page 40, Mr. Small asks Mr. Ziolkowski 
23 about option agreements. Do you see that? 
24 A. Can you give me a line number, please? 
2 5 Because no, I don't see it. 
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caused risk, and Mr. Ziolkowski answered that he 
didn't know; is that right? 

A. Mr. Small asked, "Is there something in 
this agreement which is 

not" "I don't know". 
Q. Okay. And, in fact in subsequent 

questioning, Mr. Ziolkowski indicated that he 
hadn't performed any risk analysis and he knew of 
no one else who had performed a risk analysis; is } 
that correct? 

A. He was asked, "Did you ever do any 
analysis on this?", and his response was, "No". 

Q. And then there was more thereafter 
continuing to the top of Page 36; isn't that 
right? 

A. Well, I think the question at the bottom 
of Page 34 - I'm sorry, 35 to 36, "Did you, and 
specifically with respect to the risk you referred 
to in your e-mail" — versus risk in this 
particular agreement - "did you discuss that 

2 3 feature ofthe CRES settlements with anyone else 
2 4 in the company?" He said, "No". 
2 5 Q. Yes. And he said that he didn't remember 

1 
2 
3 
4 
5 
6 
7 

' 8 
9 

10 
11 
12 
13 
14 
15 

i^S 
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Q. Yes. I'm looking at where if s 
appropriate, but I think starting on Page 6 ~ or. 
Page 6 " or, Line 6. I'm sorry. 

A. Okay. 
Q. There's a series of questions that 

follows, 
A. I see that 
Q. Okay. And Mr. Ziolkowski responded that 

he had never seen an option agreement; is that 
right? 1 believe thafs Line 17. 

A. He savs at Lines 17-16 , 17 and 18, 

Thereupon, DE-Ohio Exhibit No. 7 was 
marked for purposes of identification. 

BY MR. COLBERT: 
Q. Okay. Exhibit 7, DE-Ohio Exhibit 7, is 

Pages 66 through 73 of Mr. Ziolkowski's deposition 
transcript. 

At Page 69 ofthe transcript, Mr. Small 
asked Mr. Ziolkowski how the payments were 

i'M =i'r^^:'::^;.tf^iJ^il*#'̂  ^ 
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9 
10 

accurately processed if he was not familiar with 
the contracts. Do you see that? 

A. I see at Line 13 in the middle of the 
question, "...how did you know that your 
calculations were accurate ifyou didn't have the 
underlying agreements or you were unfamiliar with 
the underlying agreements?" 

Q. Uh-huh. 
And Mr. Ziolkowski responded with a 

number of things regarding a - ending on Page 70 
11 referencing a monthly report that was generated 
12 automatically. Do you see that? 
13 A. I see the statement about each month a 
14 report was generated, but thafs quite a few 
15 questions after the question that you started 
16 with. 

Q. Well, they're all related, are they not? 
I mean, take a minute to read them. I think if s 
a sequence. 

MR. SMALL: I've been patient about this, 
21 but we're spending a huge amount oftime asking 
2 2 the witness whether she can read a transcript. I 
2 3 haven't heard a question for 15 minutes here that 
2 4 have anything to do with her knowledge other than 
2 5 that she can read a transcript. 

17 
18 
19 
20 
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1 objections are ridiculous and we're certainly 
2 going to compare this to what she has stated in 
3 her testimony, and we think that it shows that in 
4 a number of areas her testimony is an inaccurate 
5 representation of what the deposhion witnesses 
6 said and we're certainly entitled to do that. 
7 I certainly don't need you to tell me 
8 what deposition questions are ridiculous or not. 
9 Now, we're trying to get through this and we're 

10 doing h in an orderly manner. This is the last 
11 one, I believe, of the questions that refer to any 
12 of the transcripts. 
13 BY MR. COLBERT: 
14 Q. Did you read the series of questions from 
15 the bottom of Page 69 - or, Line 11 of 69 through 
16 Line 21 of Page 70? 
17 A. I've read that 
18 Q. Okay. Would you agree that those 
19 questions are a series ofquestions regarding the 
2 0 accuracy ofthe calculations made monthly by 
21 Mr. Ziolkowski? 
22 A. The question on Page 69, Lines 11 through 
23 16, deals with the accuracy. The question 
2 4 beginning on Page (sic) 24 and those continuing on 
2 5 Page 70 ask additional questions about the 
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1 MR. COLBERT: No, I think, actually, this 
2 is the last one. 
3 MR. SMALL: Well, this is the last one of 
4 what? You haven't asked a question ofthe 
5 witness. You're just asking her to read a 
6 transcript. 
7 MR. COLBERT: I'm asking her whether she 
8 thinks these are accurate characterizations of 
9 what the witnesses said. 

10 MR. SMALL: And she is just saying that 
11 this is what the words say on the piece of paper. 
12 MR. COLBERT: And that's fine with us. 
13 MR. SMALL: We don't need an expert 
14 witness to read to DE-Ohio's attorney. 
15 MR. COLBERT: Well, DE-Ohio does, so 
16 we're going to ask that -
17 MR. SMALL: Well, if this continues, 
18 we'll end the deposition. 
19 MR. COLBERT: As I said, this was the 
20 last question in this. 
21 MR. SMALL: This is the last ridiculous 
2 2 question, is that what you're telling me? It 
2 3 doesn't help very much. If s a ridiculous 
2 4 question that she can read what's in a transcript. 
25 MR. COLBERT: Mr. Small, I think your 
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information used, the nature of demand and energy, 
the accounts, and anything else that was needed 
for your work. 

Q. Okay. And Mr. Ziolkowski received his 
information from, as he says, a monthly — 
Well, each month a report was generated 
automatically. And he goes on with that answer. 
You can add anything to that that you wish. 

A. I don't see that he says he received a 
report. He says that each month a report was 
generated automatically with these accounts that 
showed demand and energy. I don't see him saying 
he received that or who he received it from. It's 
not clear. 

And then if you go on down Page 70, he 
16 talks about those reports being generated on a 
17 network. He talks about pulling the information 

up and putting it into Excel into their 
calculations, so I don't know that he received it 
as much as he went out and got it. And Fm not 
sure whether the monthly report he's referring to 
is where he got the information or what he 
generated. If s not real clear. 

Q. Okay. Thank you. 

18 
19 
20 
21 
22 
23 
24 
25 

w^ffi^^ST^SSS^SS^^S^w^SSe 
On Page 56 of your testimony, you list 

18 ( P a g e s 134 t o 137) 
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four reasons why the contracts that we've been 
discussing for some time should be considered by 
the Commission. 

Q. Do you know if that's the entirety ofthe 
rule? 

Page 14 0 

deals with that. 
Q. Okay. Are you familiar with the results 

of various auction and RFP processes in different 
states? 

A. No, not really. 
Q. New Jersey? Maryland? Illinois? 
A. I know that auctions have occurred there. 

I know that in some states prices have been set by 
them, but as to the specifics and the states and 
what those results are, I don't. 

Q. Do you know generally in direction 
whether prices have increased after the auctions 
or RFPs have gone into effect as opposed to 
decreasing? 

A. Since I don't know in what states the 
16 prices have been set by auction, no, I don't. 
17 
1. 
19 
20 
21 
22 
23 
24 
25 

Q. Okay. Your second reason is the 
impediment ofthe development of the competitive 
retail electric service market as a result of the 
contracts. Do I understand that correctly? 

A. My second reason on Page 56 is that the 
Commission should consider the side agreements in 
light ofthe fact that they've impeded market 
development. 

Q. Do any ofthe contracts involve 
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A. I know it's not the entirety because it's 
not a capitalized quote. 

Q. Thank you. 
Do you have a recommendation for a 

competitive bid process? 
A. No. The recommendations that I have are 

in my testimony. The recommendations in regards 
8 to what the MBSSO should or should not be are in 
9 Mr. Talbot's testimony. 

10 Q. And you consider the competitive bid 
11 process part of the MBSSO? 
12 A. To the extent that the MBSSO, market 
13 based standard service offer, is post-MDP pricing 
14 for generation service. Well, I may have 
15, misspoken using the term "MBSSO". I think the 
16 term I should have used is simply standard service 
17 offer and/or competitive bidding as the rule says. 
18 That was probably a slip of my tongue. 
19 Q. Actually, I think you were right. I 
2 0 believe it is part ofthe MBSSO. If s not tricky. 
21 A. It's post-MDP generation pricing that I'm 
22 concerned with. My testimony doesn't address what 
23 that pricing— 
2 4 Q. How it's derived? 
25 A. How it should be derived. Mr. Talbot 
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1 residential customers? 
2 A. No. 
3 Q. And DERS is a certified competitive 
4 retail electric service provider now; is that 
5 correct? 
6 A. Now, yes. 
7 Q. Okay. So most of the contracts that 
8 we're talking about here.are contracts between a 
9 certified competitive retail electric provider and 

10 consumers. 
11 A. Well, I think I better have you define 
12 "most ofthe contracts we're talking about here". 
13 Q. Fm talking about all of - all ofthe 
14 DERS-all ofthe DERS contracts, I guess. Don't 
15 need to talk about what's excluded. 
16 A. Well, as my testimony has explained, 
17 there's different agreements at different points 
18 in time. At some point in time DERS or hs 
19 predecessor was not yet certified as a CRES in 
20 Ohio. 
21 In addition, I believe we've had 
22 discussion where I do not make the judgment as to 
23 whether these agreements are CRES contracts. 
24 In addition, some ofthe agreements are 
2 5 between Cinergy Corp. One ofthe — Two ofthe 

i^jma^sst^^j^sK*^ •r.fwwsi^-̂ ^3TO^^^S^^^S^^ra^^S^iW^^M^ffi^SSS^SSE^^^^^St^^^^^^^^HS^^^^^K3E3 I 
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1 agreements are between Cinergy Corp. and a 
2 customer, and Cinergy Corp. as you've told me is 
3 not a CRES. 
4 With those caveats, I mean, that's my 
5 understanding of the agreements. 
6 Q. You have several times during our 
7 conversation raised the issue that there was a 
8 time when CRS was not a - was not certified. 
9 What's the significance of your statement 

10 inthat regard? 
11 A. Well, most recentiy you asked me whether 
12 or not it was a contract between a CRES provider 
13 and I distinguished whether or not that entity at 
14 that time was a CRES. Thafs why I made that 
15 statement. 
16 Q. You mean at the time the contracts were 
17 signed? 
18 A. Yes. 
19 Q, Okay. 
20 A. Because thafs what you asked. 
21 Q. Do you know when CRS started preparing 
2 2 for its certification process? 
23 MR. SMALL: Objection. Calls for her to 
2 4 re^ond to what your company was doing. 
25 To the extent you can, answer that. 
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No. C? 
A. I discuss them on Page ~ beginning on 

Page 68. 

A. As I describe it on Lines 13 and 14, that 

Q. Are you aware of any consumers that 
sought service from DERS that were - that asked 
for— for a contract that were turned down? 

A. No. 
Q. Do you know whether there are any 

additional contracts besides the ones that you 
have discovered? 

A. Fm not aware of any contracts that DERS 
or its predecessor had with any other customers 
other than the ones that were provided to us. 

Q. Ifyou were to learn that DERS had had 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 

Page 143 Page 145 

MR. COLBERT: To the extent she knows. 
THE WITNESS: I do not know when CRS 

began preparations for certification in Ohio. 
BY MR. COLBERT: 

Q. The market development period began 
January 1st of 2001, is that your understanding? 

A. Yes. 
Q. And do you know whether CRES providers 

generally started signing up - signing up 
customers prior to that date and prior to the time 

11 they were certified in preparation to begin giving 
12 service January 1st, 2001? 
13 A. 1 do not know. 
14 Q. Do you know whether any consumer started 
15 taking service from CRES providers on January I sf 
16 2001? 
17 A. I have no personal knowledge and I cannot 
18 think of anyplace where I've seen something that 
19 would tell me the answer to that. 
20 
21 
22 
23 
24 
25 

Q, Are there other regulatory problems 
besides those listed that you had in mind for 

other inquiries subsequent to these and had given 
an option contract at each request that is, had 
never turned down a request for an option 
contract, would that change your opinion? 

A. My opinion of what? 

A. 1 guess what J'm navm^rouBi^with is 
8 that you're giving me a hypothetical, I assume, 
9 that there were additional offers made or asked 

10 for and that DERS never turned them down to other 
11 customers, and I have no basis to even think that 
12 that occurred, given that everything that I see 
13 about DERS tells me that they have no customers 
14 and that the expenses associated with option 
15 payments in their financial statements are related 
16 to the agreements that were given to us. So I'm 
17 having trouble making that assumption. 
18 Q. Well, that's an interesting statement you 
19 just made. 
2 0 Did you do any financial analysis to 
21 determuie whether the option payments that are 
2 2 contained in the various financial statements that 
2 3 you've received from DERS are exclusively related 
2 4 to the contracts that you've received? 
25 A. You asked ifl did any analysis. I did 

• ' • ' ^ -" '^ ' •^ ' ' - -^•^•^• i^- ' -T ' l l^ ic r^ . ' -^ f^^ •^^^^^^^^i?^^^^^S^i^^^^^^^^^^B«^^^?^^iSSX^^^!!^5S^^« 
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1 not do any other analysis. I know that in the 
2 deposition of Mr. Savoy there were a series of 
3 questions in regards to what was in the financial 
4 statements and that he was not aware ofany 
5 other — My recollection is that he was not aware 
6 ofany other customers that they had other than 
7 the agreements that we were discussing. So that's 
8 the basis of my understanding. 
9 Q, I'll ask you the theoretical again. 

10 Ifthe basis for your understanding is 
11 mistaken, if in every instance that — Well, let 
12 me back up before 1 ask that question. 
13 You made one other assumption. You made 
14 assumptions that DERS offered these contracts as 
15 opposed to consumers, customers, coming to DERS 
16 and requesting service. Is that your belief of 
17 what has happened here? 
18 A. No. I didn't make that assumption. I 
19 think in responding to your question I said either 
2 0 DERS offered or people asked for. I assumed h 
21 would come either way. 
22 Q. Okay. I may have misheard it then. 
23 With that clarification, ifthe basis of 
2 4 your assumption is mistaken so that in each 
2 5 instance where DERS has been approached to provide 2 5 
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Q. Was DERS or Cinergy a party to these 
proceedings prior to the Commission's 
November 23rd, 2004 entry on rehearing? 

A. No, I don't believe they were. 

Thereupon, DE-Ohio Exhibit No. 8 was 
marked for purposes of identification. 

BY MR. COLBERT: 
Q. This is DE-Ohio Exhibit 8. It is a side 

agreement between CG&E and OCC dated May Sth, 
2000. 

Are you familiar with this agreement? 
A. Is this the agreement provided to Duke 

Energy Ohio in OCC's second response to the second 
set of discovery in this case? 

Q. No. I confess Fm not sure what 
agreement that was. This was never filed. 

MR. SMALL: Pardon? 
MR. COLBERT: This agreement --
MR. SMALL: I know. But she's looking at 

a document for discovery without attachments. 
This would have been an attachment if— had it 
been provided. 

THE WITNESS: Okay. 
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a contract it has provided such a contract on 
terms negotiated with the customers, would that 
change your opinion regarding the discriminatory 
aspect ofthese contracts? 

A. No, I do not believe so. I believe that 
the side agreements as presented here are related 
to the Post-MDP Service Case and for all the 
reasons that I've discussed in my testimony are 
related to obtaining generation pricing plans 
proposed by Duke Energy Ohio that were acceptable 
and in exchange offering benefits to certam 
customer parties, and that those customer parties 
as a result received benefits or economic value 
that discriminated against other consumers. 

Q. The final reason. Reason No. 4, 

)Ottom 
A. Well, I think you've added some 

commentary there, 
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MR. SMALL: Is that our document or 
DE-Ohio's document? 

THEWTTNESS: Yes, thaf s ours. 
Fm sorry. I misspoke. I was thinking 

that this was somehow provided in discovery. 
BY MR. COLBERT: 

Q. I don't believe so. 
A. No. I totally - I'm sorry. 
Q. We would have ifyou had asked, but I 

don't believe that — 
A. I'm sorry. Could you ask the question 

again, piease? 
Q. Are you familiar vwth this agreement? 
A. I may have seen it at one time. I am not 

more than generally familiar with it. 
Q. Okay. Do you recognize the cases, 

99-1658, et cetera, as being DE-Ohio's, then 
CG&E's transition plan case? 

A. Yes. 99-1658-EL-ETP. 

2 1 ( P a g e s 1 4 6 t o 1 4 9 ) 
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No? 
I don't see that 
Fm so 

see an 
some comriDution was intended to 

be made. 
Q. Oh, okay. Fair enough. 

Q. Do you know whether it was actually paid? 
A. I have no knowledge of that. 
Q. Okay. In Paragraphs 4 and 5, do you see 

references to confidentiality agreements? 
A. Uh-huh. 
Q. Okay. And do you know whether those 

confidentiality agreements were ever executed? 
A. I don't remember. I don't know. 
Q. Andjhe last page, the agreement is 

signed b; 
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1 believe, has litigated in several venues. 
2 Are you familiar with the agreement that 
3 I'm referencing? 
4 A. Can you show me in the order where it 
5 references the agreement? 
6 Q. Ifyou look at Paragraph 17 on Page 3, it 
7 refers to ".. .a separate one-page sidebar 
8 agreement between DP&L and the Consumers' Counsel. 
9 In that sidebar agreement from June 2000, DP&L..." 

10 A. Yes, 1 see that. 
11 Q. Are you familiar with that agreement? 
12 A. Yes. 
13 Q. Okay. And that was an agreement between 
14 OCC and DP&L that was also not filed at the 
15 Commission and was not made public; is that 
16 correct? 
17 A. It was not filed at the Commission, but 
18 it clearly was made public. 
19 Q. WTien was it made public? 
20 A . I don't know the initial date that it was 
21 made public. 
22 Q. Was it made public in 2000 when it was 
23 signed? 
24 A. I don't think so. 
25 Q. Do you know was there a confidentiality 
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A. Thafs his signature and the title, yes. 
Q. And to your knowledge, were these — was 

this agreement ever made public? Was it ever 
_filed at the Commission?. 

A. I don't believe it was ever filed at the 
Commission. 1 don't know whether it was ever made 
public or not. 

Q. Okay. 
MR. SMALL: Did we make that an exhibh? 
MR. COLBERT: Yes, Exhibit 8. 

Thereupon, DE-Ohio Exhibit No. 9 was 
marked for purposes of identification. 

BY MR. COLBERT; 
Q. Handing you now what we're marking as 

17 Exhibit 9, DE-Ohio Exhibit 9. This is a Supreme 
18 Court case that was -
19 MR. SMALL: This is a Supreme Court 
20 decision. 
21 MR. COLBERT: I'm sorry. 
22 BY MR. COLBERT: 
23 Q. Well, Supreme Court decision, thafs 
24 right, that among other things references an 
2 5 agreement between DP&L and OCC that OCC, I 
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1 clause attached to the agreement? 
2 A. I do not remember. 
3 Q. Do you know whether OCC happened to fmd 
4 the agreement sometime later after Mr. Tongren 
5 left as Consumers' Counsel when looking through 
6 ils files? 
7 A. No, I don't know that. 
8 Q. You don't know. Okay. 
9 

10 Thereupon, DE-Ohio Exhibh No. 10 was 
11 marked for purposes of identification. 
12 
13 BY MR. COLBERT: 
14 Q. Handing you what is marked as DE-Ohio 
15 Exhibit 10. This is several documents. Ifs an 
16 affidavh of Mr. Jock Pitts of PWC with certain 
17 attached e-mails, although 1 will note that the 
18 e-mails, there are some, it has been represented 
19 to us, missing pieces, because ofthe 
2 0 confidentiality provision OCC - or, OCC ~ PWC 
21 did not feel it appropriate to reveal the contents 
22 ofthe discussions, but in these very cases OCC 
2 3 apparently held settlement discussions that both 
2 4 excluded DE-Ohio and other parties fi-om those 
2 5 discussions and made settlement proposals. 

22 ( P a g e s 1 5 0 t o 1 5 3 ) 
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1 Were you a participant in those 
2 discussions? 
3 A. May 1 have a few minutes to read this? 
4 Q. Yes. 
5 (Pause.) 
6 A. Okay. 1 think the question you had is 
7 whether I was involved in those discussions. 
8 Q. Uh-huh. 
9 A. 1 heard your description ofthe 

10 discussions. While I may not be aware of them in 
11 the sense ofthe representation that you've given, 
12 I am aware that OCC had discussions with parties 
13 about this case and that I at times was asked to 
14 participate or attend those discussions and, in 
15 fact as, for example, the May 13th, 2004 e-mail 
16 wascc'dtome. Thaf s my knowledge. 
17 Q. Well, let's look at the May 13th, 2004 
18 e-mail for a minute. 
19 That e-mail, the subject of which was 
20 "Confidential Settlement Proposal" sent by, 
21 apparer^ly, your counsel, Mr. Small — 
22 IVnl. SMALL: It doesn't say that 
23 MR. COLBERT: I think the subject line 
24 says, "Confidential Settlement Proposal". 
25 MR. SMALL: Doesn't say I sent h. 
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1 A. - community action agencies, yes, but 
2 beyond that I don't know specifically who they 
3 are in this service territory. 
4 Q. Do you know whether Miss - the current 
5 Consumers' Counsel, Miss Migden-Ostrander, was 
6 prior to becoming Consumers' Counsel on OPAE's 
7 board? 
8 A. I don't know. 

Q. Do you know whof lHj jH^^^HH^HW 
10 A . I think its p r o b a b l y ^ H | B w o ^ ^ P 
11 attorney. 
12 Q. And do you know who he represented in 
13 this case? 
14 A, I know fronunv current involvement that 
15 he represents 
16 
17 
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Q. How about 

'm famlHar with the name. I don't know 
who he represents. 

Q. Could U have been thej 
A. I don't know. 
Q. Don't know. 

land I notice 

any Bloomfield from my 
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MR. COLBERT: I believe right below that 
it says, "Sent on behalf of Jeff Small". 

MR. SMALL: On behalfof Doesn't mean I 
sent it. 
BY MR. COLBERT: 

Okav. On the "To" line it has first 
^ Do you know who that might be? 

it's j U B B B 
Q. And who doe^-Wn^id he represent in 

the case? 
A. 1 know h^UeasUeDresente^Qm^f 

the members o f m H U H m ^ ^ ^ V 
Q. Okay. And the next one is 

M ^ H H H | H | B D o y o u k n o w w h o that 
^ / v l b e l i e v e if ^ H B ^ ^ | H B 

Q. And did he represent a party in the case 
or was he a party in the case? 

A. Subject to check of who represented who, 
I think he renresented in this narticiilar ca'se 
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current involvement represents the 

^ y. Do yoû Rnow who else she's represented in 
this case? 

A. No. But I believe earlier you asked me 
ifl knew whether she represented another party, 
and I didn't know then, and I still don't know. 

You don't know if she represented the 

And who are they? Are you familiar with 
the group, what do they do? 

A. I am familiar that they represent 
interests at times related to community --

Q. Action agencies? 

1 
2 
3 
4 
5 
6 
7 
8 
9 l ^ 

I O ^ ^ ^ ^ l don't recollect. 
I I Q. How about the City of Cincinnati? 
12 A. Without checking counsel of record in 
13 this case, I really don't know. 
14 Q. Okay. 
15 who that is? 
16 A. I assume if; 
17 know who he represented. 
IB Q. 
19 knowwfio^thatis 
20 A. Well, I believe thati 
21 name is at the bottom with 
22 she has represented 
23 Q. 
24 A. Tjlon't know that. 
25 Q. 

•o you know 

ind I do not 

Do you 

I ^~r.-i-,::.f-!:l~^ !^»i:4'*k« 1 *>,ia!K!»»i«'^!.;a»lW-v. 
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I believe that's 

9 
10 
1 
1 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

ly that you mean 
represented in the case^ 

A. Thafs the only 
know in this case. 

Q 
that isv 

A. 1 suspect the nam 

af s who he 

o you know who 

nds for 
t I'm not sure who he represented 

in tnis case. 
Q. Okay 
A. 
Q. , __ 
A. I don't know who that is. 
Q. Okay. iMftoesn't give you a hint? 
A. I don't Kno^vho that is. I could guess 

ifyou want me to. 
Q. No, that's okay. You don't need to 

guess. 
A. Okay. 
Q. H I ^ ^ ^ H ^ I ^ ^ p f o you know who 

that w ^ ^ ^ ^ 
A. No. 
Q. 
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A. I believe thafs one of the Attorney 
General's for the staff in this case. 

Q.JFor the staff 
| ^ ^ | H | H H | ^ B o you know? 

No. 
How about |^^^^^MB^^M|om? 

t h a t ' ^ m ^ l ^ ^ 
Do you know who he represented in the 

A. 
Q-
A. 
Q. 

case? 
A. He Represented, I believe, the 

case. 
o you know who 

that is? fl|^|H '̂rn sorry. I said it 
wrong. 

A. No, I don't 
Q. And the rest ofthe names under the cc 

column are all OCC employees, or were at the time? 
A. Yes. 
Q. Okay. And are there any parties missing 

from the list that we've just gone through that 
you are aware of in the case? 

A. I'd have to go back and compare the list 
and since I didn't know what — some ofthe people 
who they represented, I don't think that would be 

2 5 a complete comparison. 
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1 Q. Okay. Well, is DE-Ohio there anywhere? 
2 Do you see anybody from the company? 
3 A. Not that I know that that's their e-mail, 
4 no. 
5 Q. All right And so OCC was holding 
6 settlement discussions with parties and excluding 
7 the company fi-om those discussions. Is that your 
8 understanding? And maybe other parties. 
9 A. I know from this e-mail that there's a 

10 settlement proposal being distributed. I don't 
11 know whether the company - I don't know what 
12 contact was made or not made with the company and 
13 I don't know how those discussions occurred based 
14 on whaf s here in front of me. 
15 Q. Do you see any contact with the company 
16 in any of these documents? 
17 A. Assuming that none of the e-mails that I 
18 don't know are ̂ e company — 
19 Q. Right. 
20 A. - n o . 
21 Q. And on the second e-mail page, which was 
2 2 an e-mail from Denise Willis, who apparently is a 
2 3 Case Team Assistant the indication is that the 
2 4 attached confidential settlement communication is 
25 from Jeff Small. Do you see that? 
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1 A. It says, "Please see the attached 
2 confidential settlement communication from Jeff 
3 Small in the above captioned case". 
4 Q. Now, given your concerns about having 
5 exclusionary settlement discussions and secret 
6 negotiations, why would OCC exclude parties from ̂  
7 settlement discussions and why would they make an; 
8 settlement offer confidential? Shouldn't these 
9 things be done in an open and pubHc manner? 

10 A. You asked about two or three questions, 
11 You want to divide them up? 
12 Q. Why did OCC make any settlement 
13 communication and/or offer confidential? 
14 A. I don't know. 
15 Q. But it is your position that settlement 
16 discussions should be made in public and all of 
17 the information should be available to everybody; 
18 is that correct? 
19 A. 1 don't think I make that recommendation, 
2 0 Could you point to that in my testimony where I 
21 recommend that? 
22 Q. Well, a criticism that you are — you 
2 3 appear to make on Page 56 is exclusion ofthe OCC 
2 4 from negotiations and a course of secret 
2 5 negotiations that resulted in support for the 

24 (Pages 158 to 161) 
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Stipulation and for CG&E's alternative proposal. 
Now, apparently, in the case of your 

settlements, you didn't get agreement with parties 
that resulted in support, but it appears that OCC 
tried. You could change it to exclusion ofthe 
company from negotiations and a course of secret 
negotiations by OCC. Wouldn't the same criticism 
apply, the same concern? 

A. I think my clarification was where in my 
testimony do I recommend that? I don't see that 
in my testimony. 

Q. I'm not asking about a recommendation. 
A. Okay. 
Q. fm asking about your fourth area of 

concern. 
A. Well, m^ fourth area of concern, as you 

look at Pages 69 through 70, discusses the 
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informed, subsequently informed, whether or not 
settlement was provided to the company. 

You've given one piece of information in 
regards to this. So I cannot comment as to 
whether or not the characterization that you're 
making is correct. 

Q. I'm going to hand you what's marked 
DE-Ohio Exhibit 11 - or, will be marked. 

Thereupon, DE-Ohio Exhibit No, 11 was 
marked for purposes of identification. 

Q. Right. 

BY MR. COLBERT: 
Q. This is an interrogatory question 

15 delivered to OCC in these proceedings asking for 
16 all agreements, written or oral, et cetera. 

Including confidentiality agreements. 
Why were the confidentiality agreements, 

oral or otherwise, that we've just discussed in 
this case requested by OCC of other parties not 

21 provided; do you know? 
22 THE WITNESS: Would you reread the 
2 3 question for me, please? 
2 4 (Question read back as requested.) 
25 THE WITNESS: I do not know. The answer 

14 
15 
16 
17 
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A. A n d -
Q. Go ahead. I'm sorry. 
A. No. 
Q. Really, I didn't mean to cut you off 

Are you done? 
A. Uh-huh. 
Q. Okay. Even assuming, which, obviously, 

8 the company disagrees, but even assuming all of 
9 your characterizations to be true, that these 

10 were - these contracts were somehow connected to 
11 the utility, to DE-Ohio, let alone to the case, 
12 which we certainly don't think they were, doesn't 
13 it seem a bit inconsistent to be concerned about 

the exclusion of OCC and a course of secret 
negotiations M'hen OCC was engaging in the same 
practice itself and had, in fact, engaged in the 
same practice over many years on many agreements 

18 through different Consumers' Counsels? 
19 A. Well, as far as your last statement many 
2 0 years and many Consumers' Counsels, I cannot 
21 comment on that thafs very broad and not 
22 specific, but in this particular instance, to the 
2 3 extent that you're saying that these are secret 
2 4 negotiations, I don't have anything before me that 
25 tells me whether the company was informed or not 
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was prepared by counsel. 
MR. SMALL: I object inasmuch as we 

haven't looked at any confidentiality agreements. 
I don't even understand what you're talking about. 

MR. COLBERT: The affidavit and the 
e-mails that we just discussed referenced 
requirements by OCC that parties keep confidential 
the terms and conditions of settlement discussions 
discussed with them. 

MR. SMALL: Well, if s not a 
confidentiality agreement. 

MR. COLBERT: I don't agree. I think 
thafs an oral confidentiality agreement, but if 
thafs the reason why it wasn't given to us, 
that's fine. Just asking. 
BY MR. COLBERT: 

Q. On Page 58 of your testimony, starting at 
Line 18, you say, "...the fundamental effect of 
the side agreements was to insulate those large 
customers from the rate increases proposed in the 
stipulation filed in May 2004..." 

Yet,.dt 

correct, my reaamg 
your understanding? 

imony? Is that 

, -16S*, .^•saiBWW.lK.llW; 
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1 A. Again, I'm not sure of what the total 
2 transactions were between d ^ i i ' ^ some CG&E 
3 affiliate in regards to that agreement. 

9 rates went up. 
10 Q. I simply asked whetherMHBpaid more 
11 than-
12 A. Okay. 
13 Q. ~ was required of them — 
14 A. Than was required of them. 
15 Q. --had they stayed on the MBSSO. It's a 
16 rephrasing of the question. 
17 
18 
19 
20 
21 
22 
23 
24 
25 

A. Well, I don't th inkH^HP^^S on the 
MBSSO. 

Q. No, they weren't. Thafs true. 
A. So I don't know whether they paid more or 

not. 
Q. In the first part of your answer, you 

said the only knowledge you had was various 
invoices, et cetera, that you had received in the 
case. That was the basis of your conclusions as 
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1 to DE-Ohio? 
2 A. I think we asked some general discovery 
3 about the agreements and their impact on any 
4 DE-Ohio-affiliated company, but I don't have those 
5 with me, but that would have covered DE-Ohio. 
6 Q. Do you know -- In that information, did 
7 you receive any information regarding ~ regarding 
8 revenues flowing to DE-Ohio from counterparties to 
9 these ~ to any of what you call the side 

10 agreements? 
11 A. Well, I'm not 100 percent sure, I don't 
12 recollect any description of revenues flowing from 
13 any ofthese customer parties to DE-Ohio. 
14 Q. Okay. Did you receive any information 
15 regarding revenues flowing from DERS to DE-Ohio? 
16 
17 
18 
191 
20 
21 
22 
23 
24 
25 

I also recollect that on DERS' financial 
balance sheet at 12-31-05 there's both an accounts 
receivable and accounts payable to affiliates and 
to what extent DE-Ohio may be involved in that I 
don't remember, but to be inclusive, that's what I 
remember. _ 
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A. Uh-huh. 
Q. But you didn't really know because you 

didn't know ~ at least as I understand it you 
didn't know whether that information was complete 
or, you know, all ofthe payments made one way or 
the other during the course ofthe year. Did I 
understand that correctiy? 

A. I'm telling you I only know what I have 
from the information provided by DERS and DE-Ohio, 
and that's it. 

Q. So can you state ~ Well, what is your 
13 knowledge of transactions between the parties 
14 regarding the other conttacts? Have you seen 

invoices and have you - Well, let's start there. 
Have you seen invoices? 

A. 1 believe provided with 
deposition subpoena were hundreds of pageŝ o: 

19 documentation related to requests for payment and 
2 0 payments made under the agreements. I know that 

n c ^ ^ ^ ^ ^ ^ B : ! processed those and I 
elieve indicate^nanne)^- at least J U ^ H H B 

probably indicated the payments had DeetHTiad? 
Q, And did you ask and/or receive any 

information about payments made by those companies 
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Q, Okay. And outside o f - And I believe it 
came in the discussion ofthe income statements 
and balance sheets you're talking about now. 
Outside ofthe receivable adjustment related to 
taxes, which didn't include any actual transfer of 
revenue, are you aware of any revenues flowing 
from DE-Ohio to DERS? 

A. Well, I disagree with your 
characterization ofthe accounts receivable. I 
think that taxes were part of that discussion, but 
Fm not sure if it was complete, because there was 
also accounts payable affiliates, but your 
question is whether or not revenue - 1 have any 
information about revenue going from DE-Ohio to 
DERS. 

Q, Yes, 
A. I don't recollect anything. 
Q. Okay. The DERS contracts that we 

referred to as option contracts, you referred to, 
I think, as option side agreements, those 

A. Look at Page 50 of my testimony. I 
indicate that under each option agreement! 

"• •^ \^; ' '>i^-:f^^^' • • m i : i : W ^ •• ^^^^^'S^^^^^SS^S^^^^^^^^J^^sS^^^!^^^ 
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Now known at DERS, 
Yes, 
Okay. 

THE WITNESS: Could you read the 
question, please? 

(Question read back as requested.) 
THE WITNESS: I don't know. 

BY MR. COLBERT: 

Page 172 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

Q. Has any customer told you that thafs why 
they signed the stipulation, ^ • ^ • ^ • ^ ^ ^ ^ ^ ^ 

' Q. On Page 63 of your testimony, you state 
t t o the option contracts use DE-Ohio as a profit 
center while DERS reimburses customers on behalf 
of DE-Ohio and operates at a loss. Is that a 
correct characterization? 

A. That's what it states. 
Q. Yeah. 

Fm going to hand you what we're marking 
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Well, almost 

A. You'll have to restate the question. I 
don't understand it. 

Q. 

Q. Well, I didn't say anything about 
customer parties. 

A. Fm sorry. 
Q. That's okay. 
A. 1 do not understand. 
Q. Thafs all right Thafs all right 

We'll move on. 
Maybe I can ask it a different — a 

simpler, different way, actuallv. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

as DE-Ohio Exhibit 12. 

Thereupon, DE-Ohio Exhibit No, 12 was 
marked for purposes of identification. 

(Recess taken.) 
(Discussion held off the record.) 
MR. COLBERT: The parties have had an 

off-the-record discussion at which they have 
decided to unseal the record through the end of 
Mr. Neilsen's cross-examination in the deposition 
this morning. Thereafter, the deposition will be 
under seal, 

MR. SMALL: OCC agrees. 
BY MR. COLBERT: 

Q. Miss Hixon, I have handed you whaf s been 
marked as DE-Ohio Exhibit 12. As we discussed 
earlier, you have an accounting background, is 
that— thafs correct, isn't it? 

A. Thafs my education, yes. 
Q. And are you familiar with what this type 

ordocument is, an 1120? 
A, I recognize it for what it says, a U.S. 

Corporation Income Tax Return, but I have never 
dealt with such. 
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1 Q. Okay. Are you generally familiar with 
2 income statements and balance sheets? 
3 A. Yes. 
4 Q. Okay. If you will turn to the third page 
5 in, not double-sided, just - Yeah, keep going. 
6 There you go. That page. Thank you. 
7 MR. SMALL: I'm sorry. We've got a 
8 marked Page 3. It's not that page? 
9 MR COLBERT; No. It's the page with the 

10 "Combined, Combination Elimination, Adjustments 
11 and Cinergy Corp." 
12 MR. SMALL: Upper left-hand comer, 
13 "Cinerfe|Corp."? 
14 MR. COLBERT: Yeah, and "Consolidated 
15 Schedules" right below that 
16 MR. SMALL: Yes. "1120,Page 1"? 
17 MR. COLBERT: Yes, thaf s correct 
18 BY MR. COLBERT: 
19 Q. This is Page 1 ofthe consolidated 
2 0 schedules and on the following pages, if you'll 
21 turn the page, you'll see income statements for 
22 each of the separate then Cinergy affiliates. If 
2 3 you look at the bottom ofthe page that is 
2 4 Line 30, we won't go into special deductions and 
2 5 NOL deductions and all that but Line 30 you'll 
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1 A. ; And that each of those represents a 
2 corporation? 
3 Q. Each of them does represent a 
4 corporation. Subject to — The combined totals, 
5 frankly, would be in the column marked "Combined" 
6 There are some double-counting of numbers through 
7 various companies due to thmgs tike service 
8 compaity allocations, administrative expenses, 
9 et cetera, that's the eliminations column, but 

10 yeah, T5m just asking you to count the number of 
11 companies that had a taxable loss. The sheets go 
12 across the bottom. Yeah, the companies are 
13 identified across the bottom, if thaf s what 
14 you're ~ I see one page somehow got cut off, 
15 but... 
16 (Pause.) 
17 A. Okay. Given that the document just says 
18 Statement 5 and Statement 6, something's been cut 
19 offanda whole page is missing-
20 Q. Here's the original. 
21 A. — I would assume that each of those 
2 2 are --
23 Q. Thafs con*ect. 
24 A. " individual corporations based on your 
25 representation--
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see where h says, "Taxable Income", and you'll 
notice that some of the figures are positive and 
some ofthe figures are negative. 

Given your understanding of income 
statements, would you agree with me that the 
negative figures indicate a taxable income loss? 

A. Having not seen this document and not 
8 knowing what their use of a negative connotates, 
9 in general you would expect that a negative or a 

10 minus sign would be a net loss. 
11 ^ Q. Would you accept, subject to check, that 
12 it is? I mean, we could get a calculator and -
13 A. No. That's fine. I'm just telling you 
14 I'm not familiar with this document --
15 Q. Sure. 
16 A, - but in general you would expect that 
17 to be the case. 
18 Q. Okay. Ifyou would, take a minute, there 
19 are a few pages there, although I don't think it 
2 0 will take very long, would you count the number of 
21 corporations that have a loss? 
22 A. Am I being asked to assume that the sum 
23 of all the ones in the back are what's coming 
24 forward? 
25 Q. Well, I mean-
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1 Q. They are. 
2 A. " and of all the numbers, my best 
3 estimate at a quick lookisover 35 com^panies. 
4 Q. I came up with 36. Would you accept that 
5 subject to check? 
6 A. Subject to check, have a negative before 
7 them on Line 30 for taxable income. 
8 Q. Okay. Fair enough. 
9 MR. COLBERT: Let me have both ofthe 

10 others. No point in prolonging this; right? 
Win you mark these Exhibits 14 (sic) 

and 15 (sic), DE-Ohio exhibits? 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
25 

Thereupon, DE-Ohio Exhibit Nos, 13 
and 14 were marked for purposes of 
identification. 

BY MR. COLBERT: 
Q. Trying to short-circuit this a little 

bit 
Do you see the same types of income 

statements here that you saw with the 2003 1120? 
A. Similar. I don't know that they're 

identical. 
Q. They are. They're for different years, 
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1 SO the numbers are different. 
2 A. I mean, I don't know ifthe corporations 
3 are identical or not. 
4 Q. They aren't. Corporations come and go, 
5 so they aren't 
6 A. Okay. 
7 Q. Would you accept subject to check, in 
8 2004 there are 44 corporations that show a loss 
9 and in 2005 there are 41? 

10 A. Subject to check. 
11 Q. Sure. You can keep that and check, so 
12 that will work. 
13 In Exhibit 13, would you turn to ~ If s 
14 the last piece of paper, but on the inside page. 
15 It has Cinergy Retail Sales as the third company 
16 in. It's next to Cinergy Capital & Trading. Do 
17 you see that? 
18 MR. SMALL: We're on Exhibit 14? 
19 THE WITNESS: Is that 2004? 
20 MR. COLBERT: 2004. Yeah, I think ifs 
21 Exhibh 13. I'm sorry. If s the last page, Jeff, 
22 just onthe inside of it 
2 3 MR. SMALL: Second to the last page in 
2 4 the packet? 
2 5 MR. COLBERT: Yeah. Ifs got 433 at the 
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1 testified. 
2 Q. And somehow, though, that loss is 
3 distinguished from all the other losses of all the 
4 other corporations for which CG&E is not a profit 
5 center? 
6 A. My testimony doesn't deal with that. My 
7 testimony deals with the side agreements. 
8 Q. On Page 65 of your testimony, you discuss 
9 OAC Section 4901:1-20-16 at length and in various 

10 parts. Do you see that? 
11 A. I see tiiat 
12 Q. Okay. Are you familiar with 
13 4901 :l-20-16(G)(3) tiiat prohibits affiliate 
14 financial transactions that obligate the 
15 affiliated utility? 
16 MR, SMALL: With regard to this, maybe we 
17 can — I assume you're going to ask a series of 
18 questions having to do with this portion of her 
19 testimony? 
2 0 MR. COLBERT: Well, this one actually 
21 doesn't She didn't testify to (G)(3). I was 
2 2 going to go through each part. 
2 3 MR, SMALL: To keep the flow of tilings 
2 4 going, I will state an objection to the extent the 
25 answers call for a legal opinion, but she will 
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bottom ofthe page and a 12. 433 and then 
Statement 12. 

THE WITNESS: Uh-huh. 
BY MR. COLBERT: 

Q. Do you see Cinergy Retail Sales? 
A. Yes. 
Q. Okay. And do you note that h has 

.ssummg inai mose are aouars, yes. 
Q. And do you see next to it Cinergy Capital 
Trading, Inc. h a s l ^ 

A. Yes. 
Q. Okay. Do you - Is it your opinion that 

CG&E is the profit center for all ofthese 
16 companies that are showing losses? 
17 A. No. 
18 Q. Okay. And you think DERS is distinct 
19 because ofthe contracts that you call side 
2 0 agreements; is that correct? 
21 A, I think that my testimony deals with the 
22 option agreements and the side agreements and that 
2 3 my testimony is that through the option agreements 
24 DE-Ohio's treated as a profit center and its 
25 affiliate operates at a loss. Thafs what I've 

i»"i,'.=ftr;fl«^.>*i-"«iWJi3" 
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1 state her understanding ofthese provisions 
2 according to your questions, and we'll just have a 
3 continuing objection on this section ofquestions. • 
4 MR. COLBERT: As we previously noted, I 
5 believe we have a continuing objection on the 
6 record regarding that. I just didn't see how ifs 
7 avoidable given that she has a sizable amount of 
8 her testimony related to it. 
9 THE WITNESS: Could you reask the 

10 question, please? 
11 MR. COLBERT: Sure. 
12 MR. SMALL: I'm not sure there was a 
13 question pending. 
14 MR, COLBERT: There was, but I'll restate 
15 it 
16 BY MR. COLBERT: 
17 Q. Are you familiar with 4901:1 -20-16(G)(3), 
18 which has to do with the prohibition of affiliate 
19 financial transactions that obligate the 
20 affiliated utility? If it would help, we can mark 
21 as Exhibit 15 a copy of 4901:1 -20-16. I brought a 
22 copy. 
23 
24 Thereupon, DE-Ohio Exhibit No. 15 was 
25 marked for purposes of identification. 
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1 
2 MR. SMALL: This is the entire section. 
3 MR. COLBERT: Yes. 
4 MR. SMALL: What portion did you -
5 MR. COLBERT: We're (G)(3) on Page 2, (a) 
6 through (f). 
7 THE WITNESS: I'm familiar with it in 
8 that I have seen if I've read it, and that you've 
9 pointed out to me that it deals with financial 

10 anangements. 
11 BY MR. COLBERT: 
12 Q. Do you know whether any — any financial 
13 transaction involving DERS or Cinergy is contrary 
14 to anything in (G)(3), (a) through (f)? 
15 A. I've done no investigation of all of the 
16 fmancial arrangements by DERS and Cinergy — And 
17 I assume by Cinergy you mean Cinergy Corp. 
18 Q. I did. I meant Cinergy Corp, Thank you. 
19 A. - in regards to these rules, so I have 
20 no opinion. 
21 Q. Okay. 
2 2 MR. SMALL: Is this an exhibit or you 
2 3 just handed it to her for a reference? 
24 MR. COLBERT: Yes, it's an exhibit 
25 MR. SMALL: Okay. This was 15 then? 
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1 Do you know whether ifs unusual for a 
2 holding company with many subsidiaries to perform 
3 financial analyses of transactions across multiple 
4 corporate entities? 
5 A. I've not worked for a holding company, so 
6 I don't know. 
7 Q. Going back to Page 65 and our OAC section 
8 here. You start with 4901 :l-20-16(A) regaining 
9 corporate separation. 

10 ,Do you. know whether DE-Ohio has an 
11 approved corporate separation plan? 
12 A, I believe that they are required to have 
1 3 a corporate separation plan approved in their ETP 
14 cases. There may have been conditions or waivers 
15 subsequently or at that time placed upon it but 
16 my general understanding is that they should. 
17 Q. Okay. Do you know whether the approved 
18 corporate separation plan determines the 
19 methodology for certain financial transactions 
2 0 between DE-Ohio and affiliates? 
21 A, I have not looked at their approved 
2 2 corporation separation plan, but given the 
2 3 corporate separation rules that ~ a copy that you 
24 provided me, I think you could identify what is 
25 required. 
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MR. COLBERT: Yes. 
BY MR. COLBERT: 

Q. We'll get back to that in a minute, so 
you may want to keep it handy. 

On Page 64 (sic) ofyour testimony, you 
discuss an e-mail ^ ^ ^ f l H H j H ^ t o J H V 

nd referringfo someone 
named ̂ ^PPDo you know whcf l^H^BHR? 

A. No, I don't ^ ^ 
Q. Do you know whcjj^pis? 
A. I recollect that in Mr. Ficke's 

12 deposition we asked him whJ|Hpvas. I don't 
13 remember the name. I believ^^ndicated he was 
1 4 a board - a member ofthe board, but I don't 
15 remember which board. 
16 Q. All right. Would it help you if 1 
17 represented he was a member of both the Cinergy 
18 Corporation board and now the Duke Energy 
19 Corporation board? 
2 0 A. You can represent that. 1 don't think 
21 thafs what Mr. Ficke said at the time. 

Q. Would it help your memory ifl said his 
name ^ ^ v | H H H p 

A. I ' v ^ o l ^ o i ^ h a t I've remembered. 
Q. Thaf s fine. I was just trying to help. 
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1 Q. Well, I can. I was asking you a specific 
2 question about the actual plan, but you haven't 
3 looked — 
4 A. I have not seen it, 
5 Q, Okay. Going to Section (D) regarding 
6 cross-subsidies, which is No. 2 — Wefl, before we 
7 do that, having not seen it, you're not alleging 
8 any specific violation ofthe corporate separation 
9 plan? 

10 A, No. As my testimony says, I'm askirig the 
11 Commission to coî duct an investigation to 
12 determine and examme the transactions of the 
13 utility and the affiliate for the reasons that I 
14 state in my testimony. 
15 Q. And you believe those reasons rise to the 
16 level that we might have done something wrong? 
17 A. I think they rise to the level that they 
18 should be brought to the Commission's attention 
19 for their consideration. 
2 0 Q. You don't think they've been brought to 
21 the Commission's attention? You don't think the 
22 Commission is aware of this with all the pleadings 
2 3 that have gone back and forth? 
24 A. Given that the Supreme Court said that 
2 5 the case had to be remanded back and that this 

^S^^?*^SSSS^^^S!^Ki5=^^^?^^^^^51 t^s^sssxsas^s^si^^^^&^^^^^^z 
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1 wasn't before the PUCO for their consideration, 
2 no, I don't think the Commission is aware. 
3 Q. Okay. Regarding Section (D) of the rule, 
4 that — that involves cross-subsidies and the 
5 independent operation of a utility and affiliate 
6 employees. 
7 Did OCC discover financial transactions 
8 between DE-Ohio and DERS such that one subsidized 
9 the other? 

10 A. Again, as I said in my testimony, I 
11 reached no conclusions as to whether or not these 
12 rules have been violated by the activities that we 
13 have discussed, fve presented those activities 
14 and raised the concern that the Commission should 
15 investigate to determine that. 
16 Q. You then discuss Section (G)( 1 )(c), which 
17 refers to and embodies (G)(4) through the use of 
18 shared employees. 
19 The only shared employees identified in 
2 0 these proceedings as involved in ~ Well, the only 
21 shared employees identified in these proceedings 
2 2 iTivolved in the contracts arei 
2 3 You identified 
2 4 Is there a specitic violation that you 
2 5 are alleging? Lef s start with the attorneys of 
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innnmn 
2 A. Again, I am not alleging any specific 
3 violation of these rules. 1 am recommending to 
4 the Commission that they review the activities and 
5 the transactions and the conduct ofthe utility 
6 and its affihates to determine whether or not 
7 there have been any violations. 
8 Q. And do you know whether! 
9 made any economic decisions regardmg tne 

10 contracts on behalf of DERS? 
11 A. No, I don't know that 
12 Q. Okay. You next reference Section 
13 (G)(4)(e), which I believe has to do with tie-in 
14 arrangements. 
15 Did OCC discover any occurrence ofany 
16 service offered by DE-Ohio, tariffed or otherwise, 
17 that requires the consumer to take service from 
18 any affiliate as a condition of service? 
19 A. My answer would be the same to the other 
2 0 rules that you've cited and asked whether or not I 
21 found a violation. I did not conduct an 
2 2 investigation to determine whether or not there 
2 3 were violations of these rules. I reviewed the 
2 4 agreements, I've raised the concerns, and I've 
25 presented them to the Commission. 
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Q. So that would be true ofthe remainder of 
the sections ofthe rule that you discussed? 

A. Yes. There's nowhere in here that I say 
a violation has occurred. 

Q. Okay. Ask you one more question about 
that just at the end, since complaints are so 
prevalent. You reference Section (G)(4)(j) 
applying to emergency situations mid complaint 
procedures. I was surprised you included that 
one. 

A. Hold on. 
Q. Okay, I'll wait. Tell me when you're 

ready. 
(Pause.) 

A. Fm sorry, I don't see that. 
Q. No. I got it wrong, Ifs (k). No, 

thaf s shared employees. We've covered that. I 
apologize. I got the wrong section. 

MR. SMALL: I'm sorry. Could we have 
that read back? 

(Question read back as requested.) 
MR. SMALL: Objection. It calls for a 

legal conclusion. You may state your 
understanding. 

THEWTTNESS: I'm not aware of such a 
statute. 
BY MR. COLBERT: 

Q, Okay. Are you aware that OCC agreed in 
the transition plan stipulation that 
nonresidential consumers should pay the 
residential consumers RTC for 2009 and 2010? 

A. Ifyou can provide a document I do not 
recollect that, 

Q. Okay. Are you aware that residential 
consumers don't pay any RTC in 2009 and 2010? 

^^^l^*S^S^Sff^5^^^*^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ M ^ ^ ^ ^ ^ ^ ^ S S ^ ^ ^ ^ ^ B ^ ^ ^ ^ ^ S ^ ^ ^ 
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1 A. It's my recollection that the residential 
2 RTC ends in 2008 because the company had propose| 
3 originally for it to — originally in this 
4 proceeding to continue past that time, so yes, I 
5 am aware that they don't pay after 2008. 
6 Q. Do you know whether OCC met separately 
7 with DE-Ohio during settlement discussions in 
8 these proceedings? 
9 A. I don't know. 

10 Q. Do you know whether OCC turned down a 
11 substantial settlement offer from DE-Ohio in these 
12 proceedings? 
13 MR. SMALL: Asked and answered. Ifyou 
14 don't know about the negotiations, you can't know 
15 about settlements. 
16 MR. COLBERT: I'll let her answer that, 
17 THE WITNESS: Since I don't know whether 
18 OCC met separately with DE-Ohio, I don't know 
19 anything about whether or not an offer was made or 
2 0 not made. 
21 BY MR. COLBERT: 
22 Q. Well, DE-Ohio and OCC certainly 
2 3 participated in settlement discussions together in 
24 large groups. 
25 A. But you asked if they had met separately. 
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1 Q. Uh-huh. 
2 A. I do not remember participating in any 
3 settlement discussions between DE-Ohio and OCC 
4 regarding the merger. 
5 Q. Okay. Is a CRES provider permitted to 
6 reach one accommodation or contract with one 
7 consumer and a different accommodation or contract 
8 with another consumer? 
9 A. You're asking me to go back to my 

10 understandingof CRES providers'contracts. As 
11 long as they're compliant with the PUCO rules, 
12 they can have different versions of contracts, 
13 different prices in contracts, so to that extent 
14 yes. 
15 Q. Okay. Do you know whether OCC approached 
16 DERS about a contract for service of any type for 
17 residential customers or any other purpose? 
18 A. in this proceeding? 
19 Q. At any time. 
20 A.. I'm not aware of—I don't know whether 
21 OCC approached DE-Ohio in regards to service. 
22 Q. I asked DERS. 
23 A. DfeRS. 
24 Q. Ifs okay. 
25 A. I'm sorry. 
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1 Q. I did. And then I asked a separate 
2 question whether you knew whether OCC turned down 
3 a substantial settlement offer that might have 
4 been made either separately or in a large group. 
5 A. I don't know. 
6 Q. You don't know. 
7 Okay. By the way, we talked earlier 
8 about several agreements that OCC had participated 
9 in. Are you aware of a settlement between DE-Ohio 

10 and OCC regarding the OCC's appeal ofthe merger 
11 between Cinergy and Duke? 
12 A. I'm generally aware that OCC had 
13 participated in litigation in the merger case, 
14 applied for rehearing, and may have noticed an 
15 appeal. I believe the appeal was withdrawn. The 
16 extent to whether a settlement or agreement was 
17 made in that, I'm not aware. 
18 Q. Okay. So you didn't participate in or— 
19 and you don't know specifically about those 
2 0 settlement discussions or the result? 
21 A. I participated in no settlement 
22 discussions related to the DE-Ohio merger, no. 
23 Q. Okay. I'm talking about settlement 
24 discussions with OCC regarding OCC's appeal. 
25 A. Ofthe merger. 
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: Q. Ifs all right 
" A. No, I dqn't know. 

Q. Okay. Do you know whether the current 
Consumers' Counsel has informed her staff of 
settlement discussions that she's had In this 
case? 

A. I'm aware as to whether she's mformed 
me. I don't know as to other staff. 

Q. Has she informed you? 
A. No. 

MR. COLBERT: I think thafs all I have. 
(Conclusion of confidential portion. 
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(Public record resumed.) 
(Signature not waived.) 

(Thereupon, the deposition was concluded 
at 5:34 o'clock p.m. on Tuesday, March 
13,2007.) 
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A F F I D A V I T 

STATE OF 
) SS; 

COUNTY OF 
Beth Hixon, having been duly placed under 

oath, deposes and says that: 
1 have read the transcript of my 

deposition taken on Tuesday, March 13,2007, and 
made all necessary changes and/or corrections as 
noted on the attached correction sheet, ifany. 

Beth Hixon 
Placed under oath before me and 

subscribed in my presence this day of 

Notary Public 

My Commission Expires: 

I^^^^^!w^^^^^^!!J<^s^^^l^ 'H^^j^j j^^!w!!av^^ 
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agreement of the Parties who have signed below (Parties) ̂  and to 

recommend that the Public Utilities Commission of Ohio (Commission) 

approve and adopt this Stipulation and Recommendation (Stipulation), 

which resolves all of the issues raised by The Cincinnati Gas S& Electric 

Company's applications in these cases. 

This Stipulation is supported by adequate data and information; 

represents a just and reasonable resolution of the issues raised in these 

proceedings; violates no regulatory principle or precedent; and is the 

product of lengthy, serious bargaining among knowledgeable and capable 

Parties in a cooperative process, encouraged by this Commission and 

undertaken by the Parties representing a wide range of interests, 

including the Commission's Staff,̂  to resolve the aforementioned issues. 

While this Stipulation is not binding on the Commission, it is entitied to 

careful consideration by the Commission. For purposes of resolving 

certain issues raised by these proceedings, the Parties stipulate, agree 

and recommend as set forth below. 

Except for dispute resolution purposes, neither this Stipulation, 

nor the information and data contained therein or attached, shall be 

' The support of the signatories to this Stipulation, does not affect, and is not 
binding upon, their position in any other case. The signatories retain ail legal rights to 
participate and litigate in other proceedings. Further, the support of the Industrial 
Energy Users-Ohio (lEU-Ohio) as a signatory to this Stipulation, does not affect, and is 
not binding upon, its position in any other case, lEU-Ohio's support is, practically 
speaking, guided by the relatively small size ofthe individual member accounts affected 
by the settlement and shall not be construed or applied to indicate IEU-OhiQ*s views on 
settlement packages or litigation positions in other cases involving larger and more 
energy intensive manufacturing operations. 

^ Staff will be considered a party for the purpose of entering into this Stipiaiation 
by virtue of O.A.C. Rule 4901-M0(c). 



cited as precedent in any future proceeding for or against any Party, or 

the Commission itself. This Stipulation and Recommendation is a 

reasonable compromise involving a balancing of competing positions, and 

it does not necessarily reflect the position which one or more of the 

Parties would have taken if these issues had been fully litigated. 

This Stipulation is expressly conditioned upon its adoption by the 

Commission, in its entirety and without modification. Should the 

Commission reject or modify ali or any part of this Stipulation or impose 

additional conditions or requirements upon the Parties, the Parties shall 

have the right, within 30 days of issuance of the Commission's order, to 

either file an application for rehearing. Upon the Commission's issuance 

of an Entry on Rehearing that does not adopt the Stipulation in its 

entirety without modification, any Party may terminate and withdraw 

from the Stipulation by filing a notice with the Commission within 30 

days of the Commission's order on rehearing. Upon such notice of 

termination or withdrawal by any Party, pursuant to the above 

provisions, the Stipulation shall immediately become null and void. 

All the Signatory Parties fully support this Stipulation and urge the 

Commission to accept and approve the terms hereof 

WHEREAS, all of the related issues and concerns raised by the 

Parties have been addressed in the substantive provisions of this 

Stipulation, and reflect, as a result of such discussions and compromises 

by the Parties, an overall reasonable resolution of ail such issues. This 



Stipulation is the product of the discussions and negotiations of the 

Parties, and is not intended to reflect the views or proposals which any 

individual party may have advanced acting unilaterally. Accordingly, 

this Stipulation represents an accommodation of the diverse interests 

represented by the Parties, and is entitled to careful consideration by the 

Commission; 

WHEREAS, this Stipulation represents a serious compromise of 

complex issues and involves substantial benefits that would not 

otherwise have been achievable; and 

WHEREAS, the Parties believe that the agreements herein 

represent a fair and reasonable solution to the issues raised in these 

proceedings designed to set the market-based standard service offer price 

for competitive retail electric service after the end of the market 

development period through December 31, 2008; 

NOW, THEREFORE, the Parties stipulate, agree and recommend 

that the Commission make the following findings and issue its Opinion 

and Order in these proceedings in accordance with the following: 

1. The Parties agree that the market development period ends for 

non-residential consumers on December 31, 2004. 

2. The Parties agree that the market development period ends for 

residential consumers on December 31, 2005. 

3. The Parties agree upon a non-by-passable Provider of Last Resort 

charge made up of two components: (1) the rate stabilization 



charge^ as described in paragraph four (4) of this Stipulation; and 

(2) an annually adjusted component for maintaining adequate 

capacity reserves and to recover costs associated with homeland 

security, taxes, environmental compliance, and emission 

allowances. The Provider of Last Resort charge shall be effective 

for non-residential consumers beginning January 1, 2005, and 

residential consumers beginning January 1» 2006. CG6&E shall 

implement the annually adjusted component of the Provider of Last 

Resort charge for all consumers beginning January 1, 2005, at its 

annual option through: (1) an automatic annual increase of 6% of 

little g; or (2) an increase of 8% of little g that CG&E must 

demonstrate by documenting actual costs for homeland security, 

taxes, environmental compliance, and emission allowances. 

Increases to the annually adjusted component of the Provider of 

Last Resort charge are cumulative. CG8&E shall, however, waive 

collection of the annually adjusted component of the Provider of 

Last Resort charge for residential consumers in 2005, and 

calculate the charge effective January 1, 2006, as if CG&E had 

instituted an increase of 5% of little g in 2005. Further^ CGSBE 

shall limit the incremental annual increase for residential 

consumers to 6% effective January 1, 2006, to no more than 7% 

effective January 1, 2007, and to no more than 8% effective 

January 1, 2008, If, in any year, CG8&E elects option two (2), it 



shall demonstrate annual and cumulative costs above the baseline 

of costs included in CG&E's unbundled rates approved by the 

Commission in Case No. 99-1658-EL-ETP for the calendar year 

2000 and the calculation of such charges and costs shall be 

subject to Staff audit and verification. Cost recovery for reserve 

capacity shall be subject to the limits described in this paragraph 

three (3) and recovered at the formula rate set forth at page 6 of 

the attached Stipulation Exhibit 1. CGSsE hereby elects option two 

(2) for 2005. The Parties agree that the schedules attached as 

Stipulation Exhibit 1 demonstrate that CG&E has actual costs in 

excess of 8% of little g and therefore, may recover 8% of little g as 

the annually adjusted component of the Provider of Last Resort 

charge from non-residential consumers beginning January 1̂  

2005. 

The Parties agree upon a non-by-passable rate stabilization charge 

(RSC) as set forth in Stipulation Exhibit 3, effective January 1, 

2005, for all non-residential consumers, and effective January 1, 

2006, for all residential consumers, as a component ofthe Provider 

of Last Resort charge, except that such charge will be an avoidable 

component of the price to compare for the first 25% of load in each 

consumer class to switch to a competitive retail electric service 

provider or governmental aggregator subject to the following 

conditions: 



A. The ability to bypass the Rate Stabilization Charge 

component ol the Provider of Last Resort Charge is effective 

January 1, 2005, for all non-residential consumers (except 

shopping constmiers defined in paragraph 11, who retain 

their shopping credit through December 31, 2005, and pay 

their applicable unbundled generation rate approved by the 

Commission in Case No. 99-1658-EL-ETP, which includes 

the Regulatory Transition Charge and Rate Stabilization 

Charge component of the Provider of Last Resort Charge, and 

is effective January 1, 2006, for all residential consumers; 

and 

B. The first 25% of eligible load, by consumer rate class, to 

switch to a competitive retail electric service provider shall 

not pay the rate stabilization charge. All consumers in the 

remaining 75% of load, by consumer rate class, shall pay the 

rate stabilization charge. CG&E shall calculate 25% of the 

load by consumer class in the same manner as it calcxolates 

switched load pursuant to its tmnsition plan stipulation 

approved by the Commission in Case No 99-1658-ELrETP; 

and 

C. CG85E shall establish and maintain a queue of switched 

consumers by load, effective January 1, 2005, such that as 

the load of one consumer returns to CG&E's market-based 
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standard service offer rate the applicable load of the next 

consumer in tbe queue shall move into the first 25% of 

switched load in the applicable consumer class, in order, 

until 25% has been achieved; and 

D, To qualify to by-pass the rate stabilization charge, a non­

residential consumer must enter a contract with a credit 

worthy CRES provider to provide firm generation service 

through December 31> 2008, or a non-residential consumer 

may provide CG&E an assurance that it will purchase 

competitive retail electric generation service from a 

competitive retail electric service provider by signing an 

agreement with CG&E to retimi to CG&E only at (1) the 

highest purchase power costs incurred by CG&E or by any 

affiliate to serve any of CG&E's consumers during thc 

applicable calendar month; or (2) the highest cost generation 

dispatched by CG&E or by any affiliate to serve any of 

CG&E's consumers during the applicable calendar month. If 

a non-residential consumer provides a contract, such 

contract must satisfy the full capacity, energy, and 

transmission requirements associated with the consumer. 

The applicable non-residential consumer must provide a 

minimum of 90-days notice to CG&E of the effective date of 

the contract, and may provide notice to CG&E beginning 

8 



October 1, 2004. The applicable non-residential consumer 

must provide CG&E evidence of the required contract 

containing all of the terms specified above, at the time of 

notice. All loads of consumers seeking to avoid the rate 

stabilization charge must be in the first 25% of the load of 

the applicable consumer class at the time that contract 

notice is given to CG&E. All consumers, including those 

already switched, may give such notice and shall be placed 

in the queue for avoidance of the rate stabilization charge at 

the time notice is given. To calculate 25% of the load by 

consumer class CG&E shall count all switched consumers 

receiving shopping credits and consumers having given the 

required notice and with the required contract. Consumers 

that present CG&E with an acceptable contract as described 

above, must sign a contract with CG&E agreeing that if their 

contracting CRES provider defaults the consumer may only 

return to service from CG&E at the market rate, or, if no 

generation is available, be subject to disconnection. Such 

consumers waive their statutory right to Provider of Last 

Resort service. No human needs or public welfare consumer, 

as that term is defined by the Commission in Case No. 85-

800-GA-COI, shall be subject to the disconnection 

requirements contained herein. Human needs and public 

9 



welfare consumers include, but are not limited to, hospitals 

and schools. The market rate shall vary monthly and be the 

higher of: (1) the highest purchase power costs incurred by 

CG&E or by any affiliate to serve any of CG&E's consumers 

during the applicable calendar month; or (2) the highest cost 

generation dispatched by CG&E or by any affiliate to serve 

any of CG&E's consumers during the applicable calendar 

month. Each month CG&E shall determine the applicable 

market rate for each consumer who shall pay that rate until 

they switch to a competitive retail electric service provider or 

December 31, 2008, whichever is sooner. 

E. None of the restrictions or requirements set forth in 

Paragraph 4(D) of this Stipulation shall apply to residential 

consumers, other than any applicable tariffed minimum stay 

or exit fee provisions. Residential consumers may bypass 

the Rate Stabilization Charge if they are in the first 25% of 

residential load as determined by order and receipt hy CG&E 

of a proper Direct Access Service Request (DASR). DASRs for 

residential consumers served under existing contracts with a 

competitive retail electric service provider as of January 1, 

2006 shall be considered received as of their original receipt 

date. Residential consumers returning to CG&E due to the 

default of their contracting competitive retail electric service 

10 



provider or upon expiration of their contract shall be served 

at CG&E's market-based standard service offer rate. 

5. Subject to Federal Energy Regulatory Commission (FERC) approval 

of the proposed Midwest Independent Transmission System 

Operator (MISO) Day 2 tariffs, and on-going FERC regulation, load-

serving entities may rely upon CG&E's reserve capacity to meet 

their reserve capacity (but not energy) requirements for loads 

served within CG&E's Certified Service Territory.^ If the FERC 

approves the proposed MISO tariffs with substantial modification 

relevant to this provision, the parties agree to work in good faith to 

implement this provision. This Stipulation shall not constitute a 

state requirement for reserve capacity as defined by the proposed 

MISO day two tariffs at proposed Sheet No, 816, FERC Electric 

Tariff, Third Revised Volume No. 1. Each load-serving entity shall 

remain responsible for its energy purchases, procurement of 

ancillary services, and East Central Area Reliability Coordination 

Agreement reserve requirements.*^ 

?. The Parties agree that CG&E may establish accounting deferrals 

representing the difference between CG&E's current revenue 

•* It is the parties intent that this provisbn of thc stipulation shall constitute a contract 
through which market participants may rely upon CG&E's reserve capacity to ensure 
compliance with an RTO*s or state's reliability obligations, as defmed by the proposed 
MISO day 2 tariffs at FERC Docket No, ER04-691, proposed Sheet No, 813, FERC 
Electric Tariff, Third Revised Volume No. 1. 
'' Original Sheet 810, Section 68 (Compliance with Existing State and Reliability 
Resource Organization Requirements), Module E (Resource Adequacy) of the MISO's 
filed Energy Markets Tariff (EMT). The East Central Area Reliability Coordination 
Agreement Document No. 2, Daily Operating Reserve. 
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requirement on the net capital investment related to CG&E's 

distribution business less the revenue requirement on its capital 

investment related to CG&E's electric distribution business 

approved by the Commission in Case No. 92-1464''EL-AIR, from 

July 1, 2004, through December 31, 2005. CGfisE shall implement 

a rider for recovery of the accoxmting deferrals, effective January 1, 

2006, and amortized over five (5) years. The accounting deferrals 

are set forth in the attached Stipulation Exhibit 2, and vrill be 

supported by the Company's filings in Case No. 04-680-EL-AIR. 

Stipulation Exhibit 2 shall set the amount of deferrals for the 

period of July 1, 2004 through December 31, 2004. CGSBE shall 

update the amount of deferrals on Stipulation Exhibit 2 to be 

established and recovered for the period of January 1, 2005 

through December 31, 2005 pursuant to the distribution rate case 

to be filed in 2005. The Parties hereby recommend that the 

Commission approve the accounting deferrals in this case., The 

Parties further recommend that the Commission approve a rate 

design for the recovery of the deferrals in CG65E's next electric 

distribution base rate case. 

The Parties agree that CGSGE will withdraw its pending distribution 

base rate case. Case No. 04"680-EL-AIR; will file a distribution 

base rate case with rates to be effective January 1, 2006; and that 
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increased distribution rates shall not be effective before January 1, 

2006. 

8. The Parties agree that CG&E's market-based standard service offer 

shall consist of two components, a price to compare component 

and a Provider of Last Resort component. The price to compare 

represents that portion of the market-based standard service offer 

that consumers switching to a competitive retail electric service 

provider may avoid paying to CG&E. CG&E shall set the price to 

compare component of its market-based standard service offer, a s 

set forth in Column E of the attached Stipulation Exhibit 3, plus 

fuel and economy power purchases. The rate stabilization charge 

shall be part of the price to compare for the first 25% of switched 

load by consumer class, as set forth in paragraph 4 above, and a 

component of the Provider of Last Resort charge for the remaining 

75% of switched load by consumer class. The Transmission cost 

riders described below shall be charged only to CG&E's market-

based standard service offer consumers and are therefore, par t of 

the price to compare. 

9. Before December 31, 2004, CG&E shall establish a tariff applicable 

to first 25% of residential load to purchase competitive retail 

electric generation service from a competitive retail electric service 

provider and to residential consumers served by competitive retail 

electric service providers not affiliated with CG&E, such tha t the 
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applicable residential consumers receive a bill credit per kwh. The 

bill credits shall be limited to a total of no more than $ 

7,000,000.00 for the period of January 1, 2006, through December 

31, 2008, and no more than $3,000,000 in any calendar year. ^ 

10. Thc Parties agree that CG&E shall establish transmission cost 

riders for non-residential consumers beginning January 1, 2005 , 

and residential consumers beginning January 1, 2006. to recover 

as a pass-through charge, all Midwest Independent Transmission 

System Operator and Federal Energy Regulatory Commission 

approved transmission and ancillary service rates and charges. 

The first rider shall recover transmission and ancillary service 

costs including, but not limited to, all tariffed charges incurred by 

CG&E on behalf of its retail consumers under the applicable Open 

Access Transmission Tariff. These Open Access Transmission 

Tariff charges currentiy include the Midwest Independent 

Transmission System Operator's Schedule 9 - Network Integration 

Service, Schedule 10 - Administrative Adder, Schedule 10 - FERC, 

and Schedule 18 - Sub-Regional Rate Adjustment, as well a s 

Cinergy*s Open Access Transmission Tariff ancillary service 

charges. When the Midwest Independent Transmission System 

Operator's Day 2 markets become effective, it will implement 

Schedule 16 - Financial Transmission Rights Administrative 

CG&E agrees to woik in good feith with the parties to diait and implement tariff language 
establishing the credit mechanism in Stipulation paragraph nine (9) prior lo December 31,2004. 

14 



Service Cost Recovery Adder, and Schedule 17 - Energy Market 

Support Administrative Service Cost Recoveiy Adder. All Midwest 

Independent Transmission System Operator's tariffed charges will 

be included in these riders. The second rider will recover, through 

a tracking mechanism, all direct and indirect transniission 

congestion costs, other wholesale energy market costs and 

congestion-related charges that CG&E pays to a third party, 

including the Midwest Independent Transmission System 

Operator, for CG&E to provide transmission service for standard 

service offer consumers, including energy costs, congestion costs, 

losses, and financial transmission rights (FTR) costs (while 

crediting back FTR revenues). The tracker will also recover MISO 

costs not covered by a schediale, such as uplift costs. These costs, 

which are not currentiy known or measurable, will be assessed to 

CG&E by the applicable RTO, or otherwise approved by FERC. 

When such costs are first incurred, CG85B will defer them until it 

can file for recovery of these costs with the Commission through a 

tracker. The transmission cost riders shall only be charged to 

consumers taking generation service from CG&E. 

11. The Parties agree that shopping credits for all non-residential 

consumers shall end on December 31, 2004, and for residential 

consumers on December 31, 2005, except non-residential 

consumers that are switched on December 31, 2004, shall receive 
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the applicable shopping credit set forth in CG8&E's transition plan 

stipulation approved by the Commission in Case No. 99-1658-EL-

En̂ P and percentage of income payment plan consumers shall be 

eligible to receive shopping credits as set forth in paragraph 18 

herein. Beginning on January 1, 2005, switched non-residential 

consumers shall pay the applicable Provider of Last Resort charge, 

and beginning January 1, 2006, residential consumers shall pay 

the cumulative year-two Provider of Last Resort charge, as set forth 

in paragraph three (3) above. 

12. The Parties agree that the regulatory transition charge, as set forth 

in Stipulation Exhibit 4, remains a non-by-passable chaise. The 

regulatory transition charge shall remain effective for sdl 

consumers, including residential consumers, through December 

31,2010. 

13. The Parties agree that the Conamission may determine and 

implement a competitive bidding process to test CG&E's price to 

compare, defmed as the price to compare for the first 25% of load 

of each consumer class to svwtch to a CRES provider, against the 

market price. If the price to compare is significantiy different than 

the bid price, either the Commission or CG65E may begin 

discussions with ali Parties to continue, amend, or terminate this 

Stipulation. 
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14. The Parties agree that CG&E does not have an obligation to 

transfer generating assets to an Electric Wholesale Generator by 

December 31, 2004. CGfisE has no plans to transfer generating 

assets to any party, other than those plans already announced. If 

CGSsE has any plans to transfer generating assets it shall provide 

the Commission with written notice 60-days before the transfer of 

any such asset to any entity. Approval of this Stipulation shall 

constitute approval of an amendment to CGfisE's Corporate 

Separation Plan with respect to the transfer of its electric 

generating assets in accordance with R. C. 4928.17p). 

15. The Parties agree that CG&E shall calculate the by-passable fuel 

cost component of the price to compare by using the average costs 

for fuel consumed at CG&E's plants, and economy purchase power 

costs, for all sales in CG&E's Certified Service Territory. CG&E 

shall adjust its fuel costs quarterly and shall calculate the fuel 

costs to be part of the price to compare by using a baseline of the 

fuel costs approved by the Commission in Case No. 99-103-EL-

EFC. Beginning January 1, 2006, CG&E shall also calculate its 

fuel cost to account for voltage differentials among consumers on 

different rate schedules. In no instance shall fuel costs amending 

the price to compare be less than $ 0.00. Fuel used by CG&E's 

plants, and economy purchased power obtained, to serve The 

Union Light, Heat and Power Company load shall remain part of 
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the calculation of average fuel and purchase power costs until 

CG&E's Power Sales Agreement, Rate Schedule FERC No. 56, is 

terminated. 

16. The Parties agree that CG&E shall extend its existing contracts for 

weatherization and energy assistance, pursuant to contract 

changes made in conjunction with the Cinergy Community Energy 

Partnership board, through December 31, 2008. 

17. The Parties agree that CG&E shall implement a residential 

Demand Side Management tracker, set initially at $ 0.00. Program 

content shall be determined by CG&E working with Cinergy 

Community Energy Partnership, and Staff CG&E shall apply for 

Commission approval of any proposed demand side management 

program and rider level. 

18. CG&E shall enter into good faith discussions with the Ohio 

Department of Development to establish an annual arrearage 

crediting program for percentage of income payment program 

consumers. The Parties intend that the initial arrearage credit will 

be for the entirety of existing arrearages already recovered by 

CG&E, without condition, and to occur on or about December 31, 

2004. Thereeifter, an agreed upon arrearage crediting program 

shall credit arrearages already recovered by CG&E, shall retain 

applicable arrearages necessary to enforce current and future 

disconnection rules in an effort to limit the amount of arrearages, 
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and shall require percentage of income payment program 

consumers to timely pay their required percentage of income 

payment before they may receive a credit. If this program is 

approved CG&E will develop, in concert with Cinergy Community 

Energy Partnership, a demand side management education and 

energy efficiency program to educate percentage of income 

payment plan consumers of the opportunities available pursuant 

to an approved arrearage crediting program. CG&E shall also 

permit percentage of income pajmient plan consumers to receive 

the residential shopping credit approved by the Commission in 

Case No. 99-1658-EL-ETP tiirough December 31, 2005, for the 

first 25% of residential load to switch to a competitive retail electric 

service provider conditioned upon the inclusion of such consumers 

toward the first 25% of residential load to switch. Implementation 

of these programs is conditioned upon the agreement of the Ohio 

Department of Development and cost recovery of the arrearages by 

CG&E. 

19. The Parties agree that CG&E shall maintain the 5% generation rate 

decrease for residential consumers on CG&E's market-based 

standard service unless CG&E's collection of regulatory transition 

charges from residential consumers is not extended through 

December 31, 2010, in which case the residential 5% generation 
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decrease shall end effective immediately or January 1, 2005, 

whichever is later. 

20. CG&E will file a Motion to Dismiss Ohio Supreme Court Case Nos. 

03-1207, 03-2034, and 04-563, will cease prosecution before the 

Commission of any case based on its assertion that the 

requirements imposed on competitive retail electric service 

providers with respect to collateral requirements and supplier 

agreements apply to governmental aggregators, and will not assert 

this same argument in the future in any proceeding or in any 

dealings with governmental aggregators. 

21. This Stipulation does not amend or supersede any provision of the 

Stipulation approved by the Commission in Case No. 99-1658-EL-

ETP, except as expressly stated herein. 

The Signatory Parties recommend and request that the 

Commission make the following findings of fact and conclusions of law in 

its Opinion and Order approving this Stipulation as fully described 

above; 

Findings of fact: 

1. The market-based standard service offer proposed herein, and the 

individual components thereof, are set at a rate such that it is not 

free service or service provided for less than actual cost for the 

purpose of destroying competition. 
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2. The market-based standard service offer proposed by CG&E does 

not give an undue or unreasonable advantage or preference to any 

consumer or subject any consumer to undue or unreasonable 

prejudice or disadvantage. 

3. That portion of the market-based standard service offer proposed 

by CG&E to be charged to all consumers as the Provider of Last 

Resort charge is just and reasonable and consists of those 

components necessaiy for CG&E to provide a reliable generation 

supply to consumers such that it may fulfill its statutory obligation 

to serve, 

4. CG&E has achieved twenty percent (20%) switching or effective 

competition in each non-residential consumer class. 

5. The market-based standard service offer price, and individually the 

price to compare and the Provider of Last Resort components, 

represent the price of competitive retail electric generation service 

from a willing seller to willing buyers. 

6. Effective competition exists for all consumer classes, as of the end 

of the Market Development Period for each respective consumer 

class, if CG&E adheres to the terms and conditions of this 

Stipulation. 

7. Pursuant to the findings of fact set forth in paragraphs four, five, 

and six above, the market development period ends for all non-
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residential consumer classes on December 31, 2004, and the 

residential consumer class on December 31, 2005. 

8. The Electric Reliability and Rate Stabilization Plan stipulated to 

herein accomplishes generally the same market option for 

customers as the competitive bid process required by R. C. 

4928.14(B) and no competitive bid option other than contained 

herein is therefore required. 

9. It is just and reasonable that CG&E establish, and recover through 

a rider amortized over five years beginning January 1, 2006, 

accounting deferrals equal to the revenue requirement from July 1, 

2004, through December 31, 2005, on net capital investment 

related to CGSsE's distribution business. 

10. It is just and reasonable that CG&E establish mechanisms to 

recover costs as follows: (1) Transmission Cost Riders to recover, in 

an annual proceeding as described in the application, changes in 

transmission costs assessed to CG&E by the applicable regional 

transmission organization or otherwise approved by the Federal 

Energy Regulatory Commission; and (2) a Demand-Side 

Management Cost Rider to recover the development and 

implementation costs for energy efficiency and load management 

programs agreed upon by the Cinergy Community Energy 

Partnership board and approved by the Commission, in an annual 

proceeding as described in the application. 
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11. It is just and reasonable for CG&E to continue to fund and recover 

in base rates energy efficiency programs, as approved in Case No. 

99-1658-EL-ETP tiirough December 31, 2008, or as approved by 

the Commission in CG&E's next distribution base rate case. 

12. It is just and reasonable for CG&E to have no obligation to transfer 

ownership of its generation assets. 

13. CG&E's collection of regulatory transition revenues from 

residential consumers for the period of January 1, 2009, through 

December 31, 2010, does not represent an increase of the charge 

recovering revenue requirements associated with the recovery of 

previously approved regulatory assets. 

14. This Stipulation is supported by adequate data and infonnation; 

violates no regulatory principle or precedent; and is the product of 

lengthy, serious bargaining among knowledgeable and capable 

parties representing a wide range of interests, including the 

Commission's Staff 

Conclusions of Law: 

1. CG&E's market-based standard service offer and competitive bid 

process, as set forth herein, comply with R. C. Titie 49, including 

but not limited to, R. C. Sections 4928.02, 4928.03, 4928.05, and 

4928.14. 

2. CG&E's market-based standard service offer, including the price to 

compare and Provider of Last Resort charge, is consistent with R. 
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C. Title 49, including but not limited to, Division B of R. C. 

4905.33 and R, C. 4905.35. 

3. The deferral and recovery of accounting deferrals equal to the 

revenue requirement from July 1, 2004, through December 31, 

2005, on net capital investment related to CG&E's distribution 

business, is consistent with the frozen rates during the market 

development period required generally by R. C. Chapter 4928 and 

specifically by R. C. 4928.34(A)(6). 

4. The approval and implementation of: (1) Transmission Cost Riders 

to recover, as described in the application, changes in 

transmission costs approved by FERC including those costs 

assessed to CG&E by the applicable regional transmission 

organization; and (2) a Demand-Side Management Cost Rider to 

recover the development and implementation costs for energy 

efficiency and load management programs agreed upon by thc 

Cinergy Community Energy Partnership board and approved by 

the Commission, as described in the application, is consistent with 

the Commission's ratemaking authority set forth in R. C. Titie 49, 

including, but not limited to, R. C. 4909.15, 4909.17, 4909.18, 

and 4909.19. 

5. The end of the market development period for each consumer 

class, pursuant to the factual findings set forth in this Opinion and 
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Order, is in compliance with R. C. Titie 49, including but not 

limited to, R. C. 4928.40. 

6. The approval that CG&E may maintain ownership of its generation 

assets is in compliance with R. C. Chapter 4928 generally, 

including, but not limited to, R. C. 4928.17, 4928.18, 4928.31, 

and 4928.34. 

7. CG&E's collection of regulatory transition revenues from 

residential consumers for the period of January 1, 2009, through 

December 31, 2010, is in compliance with R. C. 4928.40. 

The undersigned hereby stipulate and agree and each represents 

that it is authorized to enter into this Stipulation and Recommendation 

this 19th day of May, 2004. 

Respectfully submitted, 

illMk 
Paul A. Colbert, Senior Counsel 
John J, Finnigan, Jr., Senior Counsel 
THE CINCINNATI GAS & ELECTRIC 
COMPANY 
139 East Fourth Street, 2500 Atrium II 
Cincinnati, OH 45202 
(513) 287-3601 

THE CINCINNATI GAS & ELECTRIC COMPANY 

By. ////I- i/\L 
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Paul A, Colbert, Senior Counsel 
John J. Finnigan, Senior Counsel 
Its Attorney 

STAFF OF THE PUBLIC UTILITIES COMMISSION OF OHIO 

By: ^nu-iu^^ ^r'tLnp^/MJ^^ 
Thomas McN^ge, Assistant Att^ney Ge 
Its Attorney 

OHIO CONSUMERS' COUNSEL 

General 

By: 
Larry S. Sauer, Esq. 
Jeffrey L. Small, Esq. 
Ann M. Holtz, Esq, 
Kimberiy Bojko, Esq. 
Its Attorney 

INDUSTRIAL ENERGY USERS-OHIO 

"Samuel C. Randazzo, |isq. 
Lisa Gatcheil, Esq. 
McNees, Wallace & Nurick 
Its Attorney 

^ ^ 

OHIO HOSPITAL ASSOCIATION 

By: 
Richard L/Sites, Esq. 
Its Attorney 
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DOMINION RETAIL, INC. 

By:X 
Barth E. Royer 
Judith B. Sanders 
Bell, Royer & Sanders Co., LPA 
Its Attorney 

OHIO MANUFACTURERS'ASSOCIATION 

By: 
Sally W. Bloomfield, Esq. 
Thomas J. OBrien 
Brickler & Eckler, LLP 
Its Attorney 

CITY OF CINCINNATI 

By: 
Sally W, Bloomfield, Esq. 
Thomas J. O'Brien 
Brickler & Eckler, LLP 
Its Attorney 

MIDAMERICAN ENERGY COMPANY 

By: 
M. Howard Petricoff 
Vorys, Sater, Seymour & Pease 
Its Attorneys 

STRATEGIC ENERGY, LLC 

By: 
M. Howard Petricoff 
Vorys, Sater, Sejmiour & Pease 
Its Attorneys 
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DUKE REALTY CORPORATION 

By: 
M. Howard Petricoff 
Vorys, Sater, Seymour & Pease 
Its Attorney 

CONSTELLATION POWER SOURCE, INC. 

By: M. Howard Petricoff 
Voiys, Sater, Seymour & Pease 
Its Attorney 

WPS ENERGY SERVICES, INC. 

By: M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour & Pease 

THE OHIO ENERGY GROUP, INC. 

By: mmm. p^€yeae^,^ 
Michael L Kurtz 
David Boehm 
Boehm, Kurtz & Lowry 
Its Attorney 

THE KROGER COMPANY 

By: i Z ^ ^ E i r ^ l l f i ^ & r r ^ 
Michael L. Kurtz { 
Boehm, Kurtz & Lowry 
Its Attorney 
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AK STEEL CORPORATION 

By: i U u 

David F. Boehm, Esq. 
Boehm, Kurtz & Lowry 
Its Attorney 

CONSTELLATION NEWENERGY, INC. 

By: 
Jonathan W. Airey, Esq. 
Vorys, Sater, Se3miour & Pease 
Its Attorney 

GREEN MOyNTAlN ENERGY COMPANY 

By: R^/Mf 
William A. Adams, Esq. 
Dane Stinson, Esq. 
BAILEY CAVALIERI LLC 
Its Attorneys 

PEOPLE WORKING COOPERATIVELY, INC. 

By: L-....X' h/ A^/fcl-;..^^ / . ^^ -^ ^^^-^V ^ ^ 
Mary 1*̂ , Christensen ~ r / 
Christensen, Christensen & Devillers 
Its Attorney 

NATIONAL ENERGY MARKETERS ASSOCIATION 

By: 
Craig G. Goodman, Esq., President 
National Energy Marketers Association 
Its Attorney 
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OHIO PARTNERS FOR AFFORDABLE ENERGY 

By: 
David C. Rinebolt, Esq. 
Its Attorney 

PSEG ENERGY RESOURCES & TRADE, LLC 

By: 
Shawn P. Leyden 
Vice President & General Counsel 
Its Attorney 

FIRSTENERGY SOLUTIONS CORP. 

rthur E. Korkosz. Senior Courisel ' ^ 
By: 

Arthur E. Korkosz, Senior Cou 
FirstEnergy Solutions 
Its Attorney 

COMMUNITIES UNITED FOR ACTION 

/ 
By: A^ri^- ^^- ^- -7^- .L̂ /A i..̂ --̂ -̂ .'-̂ ^ / / ' 

Noel M, Morgan, Esq. ^ ^f^ 
Legal Aid Society of Greater Cincinnati 
Its Attorney 

COGNIS CORPORATION 

0. ^..-L-.J J I . : J ^ ^ -L^J^^^ .^/-•^//^-
Theodore J. Schneider, Esq. / ^ 
Murdock Goldenberg Schneider & Groh, LPA 
Its Attorney 
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CECTIEICATE OF SERVICE 

I certify that a copy of the foregoing Stipulation and Recommendation 
was sent by electronic mail to all parties of record and listed below this 19^ 
day of May, 2004. 

Paul A. Colbert 

Samuel C. Randazzo, Esq. 
Lisa Gatcheil, Esq. 
McNees, Wallace & Nurick 
Counsel for Industrial Energy 
Users-Ohio 
21 East State Sti^et, 17̂ ^ Floor 
Columbus, Ohio 43215 
(614) 469-8000 
srandazzo@mvmcmh.com 
IgatchellfSmwncmh.com 

Richard L. Sites, Esq. 
Ohio Hospital Association 
155 East Broad Street, 15*̂  
Floor 
Columbus, Ohio 43215-3620 
(614)221-7614 
rick5@ohanet.org 

Barth E. Royer 
Judith B. Sanders 
Counsel for Dominion Retail Inc. 
Bell, Royer & Sanders Co., LPA 
33 South Grant Avenue 
Columbus, Ohio 43215-3900 
(614) 228-0704 
BarthRoyei@aQl.com 

Sally W. Bloomfield, Esq, 
Thomas J. OBrien 
Counsel for Ohio Manufacturers' 
Association and City of 
Cmcinnati 
Brickler & Eckler, LLP 
100 South Third Street 
Coiumbus, Omo 43215 
(614) 227-2368 
sbloomfield@bricker. com 

M. Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour & Pease 
Counsel for MidAmerica Energy 
Co., Strategic Energy, LLC, Duke 
Realty, Constellation Potuer 
Source, Inc., and 
WPS Energy Wrvices, Inc. 
52 East Gay Street 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
(614) 466-5414 
mhpetrlcoffiohrssp.cQm 

Michael L. Kurtz 
Boehm, Kurtz & Lowry 
Attorneys for The Kroger Co. 
and The Ohio Energy Group 
2110 CBLD Center 
36 East Seventh Street 
Cincinnati, Ohio 45202 
(513)421-2255 
mkurtzlaw@aol.com 
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Larry S. Sauer, Esq. 
Jeffrey L. Small, Esq. 
Ann M, Holtz, Esq, 
Kimberiy Bojko, Esq. 
Office of Consumers* Counsel 
10 West Broad Street, Suite 
1800 
Columbus, Ohio 43215 
(614)466-8674 
sauer@occ;state.oh.us; 
hotz(a).occ.state.oh.us 
smalli^occ.state.oh.us 

W. Jonathan Airey, Esq. 
Counsel for Constellation 
NewEnergy, Inc. 
Vorys, Sater, Seymour & Pease 
52 East Gay Street 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
(614) 464-6346 
wi airev@vssp. com 

David F. Boehm, Esq. 
Counsel for AK Steel Corp. 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 
2110 
Cincinnati, Ohio 45202 
(513) 421-2255 
dboehmlaw@aol.com 

William A. Adams, Esq. 
Dane Stinson, Esq. 
BAILEY CAVALIERI LLC 
Counsel for Green Mountain 
Energy Co. 
10 West Broad Street, Suite 
2100 
Columbus, Ohio 43215 
(614)221-3155 
William.Adams(5tBailevCavalieri.com 
Pane.Stinsom%BailevCavalieri.com 

Mary W. Christensen 
Christensen, Christensen & 
Devillers 
Counsel for People Working 
Cooperatively 
401 N. Front Street, Suite 350, 
Columbus, Ohio 43215-2249 
(614)262-3969 
Mchristensen@GolUTnbuslaw.Qrg 

Craig G. Goodman, Esq., 
President 
National Energy Marketers 
Association. 
3333 K Street, N.W., Suite 110 
Washington, DC 20007 
cgoodmani@energvmarketers.com 

David C. Rinebolt 
Ohio Partners for Affordable 
Energy 
337 S. Main Street, 4^^ Floor, 
Suite 5 
P.O. Box 1793 
Fihdlay, Ohio 45839-1793 
(419)425-8860 
drineboltiSlaQl.com 

Shavm P. Leyden 
VP and Geritr^l Cotmsel 
PSEG Energy Resources & 
Trade LLC 
80 Park Plaza, 19**̂  Floor 
Newark, NJ 07102 
Shawti.LevderK^pseg.com 

Arthur E. Korkosz 
First Energr Solutions Counsel 
76 South Main Street 
Legal Dept. 18«» Floor 
Akron, Ohio 44308-1890 
(330) 384-^5849 
KorkoszA@Fir5tEnergvCorp.com 
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Noel M. Morgan, Esq. 
Counsel for Communities United 
for Action 
Legal Aid Society of Greater Cinti 
215 East Nintii Street 
Cincinnati, Ohio 45202 
(513)241-9400 
nmorpan(M(XScinti, orci 

Theodore J< Schneider, Esq. 
Counsel for Cognis Coorporation 
Murdock Goldenberg Schneider 
&Groh 
700 Walnut Street, Suite 400 
Cincinnati, Ohio 45202-2011 
(513)345-8291 
tschneider(a!masalaw.com 

Benita A. Kahn, Esq. 
Vorys, Sater, Seymour & Pease 
Counsel for General Electric 
Company 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
(614) 464-6487 
bakahn@vss-p.com 
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..STIPULATIOK EXHIBIT J 
PUCO Case No. 03-93*EL-ATA 

Attaohmont JPS-2 

THE CINCINNATI QAS & ELECTRIC COMPANY 
Summary of POLR Charge 

Year 2005 

Emission Allowancos 

Envlronmenlal Complmce 

Homeland Security 

Taxes 

Reserve Margir̂  

Total Costs lo Be Recovered 

$ 11,030.529 

42.748,169 

837.276 

0 

52,898.560 

$ 107.614.533 

Little g Revenue for the Twelve Months 
Ended December 31,2003 $ 752.156,346 

Percent Increase in POIR, Before Cap 14^9% 



STIPULATION EXHIBIT 1 PUCO Case No. 03-83i€L-ATA 
Attacliment JPS-Z 

THE CINCIMNATt 6AS & ELECTRIC COMPANY 
POLR Charge Calculation 

Emission Allowances 

(July.2003 - Jan 2004) (Pebniafy-June 2004) 
7 Months Actual S Months Budoet To^al 

$ 

$ 

7.750,000 

7,750iOOO. 

10.777.000.00D 

$ 

$ 

6,410,000 

6,410,000 

7,458.000,000 

$ 14.160.000 

$ 14,160,000 

, , ^ ^ ^ 

Emission Allowances 
Account 509 

Total Emission Allowances 

Total kWh Generated & Purchased for Period 

EA Cost per Kwh 0.000719 0.000860 0.000777 

EAs included In EFC Rale Frozen on October 6,1999 0.000126 

Change In EA Cost per Kwh 0.000651 

Total kWh Sales 16.957,000,000 

Amount lo Be Recovered $ 11 ;030;529 



PiKX»Cas» l^03 iS9a4TA 

FOLRChargeCafcuiaflon 
Calculation of Revenue Requirement on Envfrommntal CompHance Cost tncnase 

(n Excess of Vear 2060 

Return on Enviranflierrtal Plant 

Original Cost 
2()01Pdldi te(EastB^ 
2002Addfte{IWFfi) 
2003Wdite{MF7) 
20(H Ad#ons (ttifu June) (EB, Stuart, armffl) 

Res^efbrO^reciatiofi 

mmm 
2002 ^ t e 
2003Addite 

As of 

$ 459,348,529 

$ (190^.960) 

ActlvftY 

$ 46.726 
3 1 , W 2 7 
35,672.604 
87̂ 478,558 

i 155W,0f5 

$ (S2,1S5.633) 
(4.415) 

(1,84t.5r3) 
(1,030.938) 

As Of 

i 459,948,529 
46.720 

51,661.12? 
35,672i6W 
« r / i 7 8 ^ 

S 615^09544 

$ (222,716.593) 
(4.415) 

(1.841.573) 
{1WS38) 

AinotsittaBe 
Recover^ 

Net Book Valtje 

Conslrucfion Work in Progress at 12/31/OT 
20(HAddite(toJti i }e) 

TotetlEnv'ironnjeritalPlaRl 

PrMaxRetoiat14^% 

Eflvtrantnental O&M.Expenses 

^ (t9Q,58D,960| I m i m ^ (2^^3.519) 

$ 269,367,569 J 120.045.456 { 389,416,0^ 

140,737,941 
^,184,187-

140,737,941 
35,184,187 

? 2^,367,5^ $ 295.970,534 5 5 ^ ^ . 1 5 3 

$ 35.304,058 

Year 2(100 
July ttirougtiDec^ber, 2003 
Ja[WaiytfiPMighJiiiie,2004 

1,3053^ 

i,196,9?1 1^300,191 

Total ReveniieReciientfint 



PUCO Cas^ No. 03*'93«Et«ATA 
STIPULATION EXHIBIT 1 Attachment JPS*5 

THE C(NCINKAT( OAS & EtECTWC COMPANY 
POLR Charge Calculation 

Homslmti Security Kevenue Requirement 
Twelve Months Endod June 30/2004 

Return on Capital ExpandlturoB 
Original Cost 

Reserve for Depreciation 

Net Plant 

Pre-tax Return at 14.22% $ 19,462 $ 38.333 $ 29,044 $ 66,640 

Operation & Maintenance Expenses 

Operation & Maintenance 555.374 60.520 71,250 687.144 

Annualized Depreciailon (at 10%) 13.687 26,967 20.425 61.069 

Annualized Property Taxes 498 981 743 2,222 

Amount to Be Recovered $ 589,021 $ 126,791 $ 121,452 $ 837,275 

Note: All Homeland Security Costs are incremental io Ihe year 2000. 

Information 
Technoloav 

$ 136,865 

0 

$ 136,665 

Cyber Physical 
Security S?cur)ty i p M 

$ 269.572 $ 204,250 $ 610,667 

0 0 0 

$ 269.672 $ 204,250 $ 610.687 



PUnn Case No. 03-93-EL-A7A 

STIPULATION EXHIBIT 1 Attachment JPS-6 

THE CINCINNATI QAS & ELECTRIC COMPANY 
POUR Charge Calculation 

Taxea 
Twelve Months Ended June 30,2004 

Tiiere are no known Tax changes for liiis POLR calcuiation period. 



STIPUI/RTION EXHIBIT 1 

PUCO Case No, 0V93-EU-ATA 
Attachment JPB'7 

THE CINCINNATI GAS & ELECTRIC COMPANY 
POLR Charge Calculation 

Reserve Margin 
Twelve Months Ended June 30,2004 

Projected 2005 P0al< MW (Switched & Non-switched) (1) 

Required Reserve Margin of 17% 

Peaidng Unit Capital Cost (2) 

Capital Cost of Reserve Margin 

4,862 MW 

826.54 MW 

$ 64.00 perkw-year 

$ 52.898,560 

(1) CG&E's current summer generating capacity is 6,333 MW. The projected 
capacity lo serve The Union Ughl, Heat anci Power Connpany in 2005 Is 
874 MW. The remaining 4,459 MW is avaiiat>ie to meet CG&E's peak load. 

(2) Annualized installed cost of a Peaking Unit using EPRI TAG casts. 



Preliminary Dralt 

Stipulation Exhibit 2, 
Increase It) Distributton Revenue Requlremente 
(On Net Dfslributlon-i^eiated Capital Inv^sstment) ($000) 

The Cincinnati Gas & Electric Co* 

1 
2 
3 

4 

5 

6 

7 

B 

Disiribution Rate Base 
R&t& of Return (Debt Return Only) 
Required Operating Income 

Depreciailon 

Property Taxes 

Sub-Total (lines 3+4+5) 

Revenue Conversion Factor 

Increase in Annual Revenue Requirement 

Case No. 
9M.̂ &g-a-5TP 

$Gir,076 

22,070 

32,387 

Curreq^ 

$836,520 

36.741 

4B.B56 

Difference 

$219,444 
6.84% 

$te,oio 

14.671 

16.469 

$46,150 

1.0124 

546,722 

5/11/2004 



P i i v i e s e d a n d O o n M i a ) 

Stipulalion ExHibit 3 Tte Cimmnafi Gas & Sectric O t m m 

Rate Schedule 

Rate RS, Residential Senfice 
Summer, RjstlOOOkWii 
Summer, Ad tos l i iWh 
Winter, FifBt 1000 kWh 
Winler.AdcfitionalkWh 

Rate ORH, O p I W Residential Service iWtli Eiectric Space Heatlitg 
Swmr^FustlOOOkWh 
Summer, AritiofialkWfi 

mt^Mmm 
V^ntsr,Adtf)tionali[Wh 
Wintsr, ItWh grEater Ihan 150 times demand 

RateTD, Optiona! Time^f-Oay Rate 
SlJlnrmf,0^P6al(^(Wh 
Summer, Oif-PeakkWti 
Winter, On.Peakl(Wti 
Winter. Off-PeakkWtt 

Rate DS, Service st Secondaiy Distnbuiion Voltage 
RistlCOOkWffperkW) 
Addlticnall(W($perkW) 
Billing Demand Tinies 300 
AdditionaiWVti 

Rate GS-Fl, Optional t M m e t ^ i=br Small Fixed iu)ad5 
lsWiiGrB3tertoorE(]tJa! to 540 Hours 
kWhLessTiiaiiMOHoiirs 

Stipulaliofl And Recommendation 

-BigG" 
A 

f tperkMi 

5.0664 

6.35J4 
5.0654 
Z0546 

4.7202 
a6310 
4.7200 
2.5057 
1.6156 

10.6570 
1^34 
8.4072 

i.6739 

$ 7.6574 $ 
$ 6.0574 5 

2.8568 
1.6366 

7.1760 
8.1464 

l i i D e e " 
B s A - C 

^perkWh 

4;4t6fl 
5.5978 
4.4180 
1,6669 

3.9442 
4.7286 
3;9440 
2.0417 
1.2770 

9.0079 
1.3156 
7.0811 
1.3161 

7.6574 
6.0574 
1.9576 
i;6266 

6.5041 
7.4765 

Rider R i t 
C 

l̂ perm 

Gsm 
0.7556 
0.6464 
0.3S77 

0.7760 
03044 
0.7760 
0.4640 
0.3386 

16491 
0.3576 
1.3261 
0.3578 

-
-

0.8992 
^0.0100 

a5719 
0.6719 

ProposedERHSPRates 

RSC 
0 = 1 5 % X B 

^perm 

a6627 
0.(8397 
0.6627 
03O 

0.5916 
0.7090 
0.5916 
0.3063 
0.1916 

1.3512 
0.1973 
10622 
0.1974 

$ 1.W 5 
i t m $ 

0 . ^ 
0:2440 

0.8756 
1.1215 

E » 6 - D 
^perkWh 

3.7553 
4,7581 
3 . 7 ^ 
1.4169 

3.3^6 
4>0t7& 
3.3524 
17354 
1.0855 

7.6567 
1.1183 
6.0189 
1.1167 

6.6088' 
5.1488 
16640 
13826 

5.5285 
^3560 

POI^^ 
F=%XB 
^peffcWii 

a2209 
Oi799 
0^209 
D.0833 

0,1972 
0i363 
0.1972 
0.1021 
0.0839 

0.4504 
0.08® 
0.3641 
aoess 

$ 0.6126 
$ C.4846 

0.1566 
0.1^1 

0.5203 
05951 

Rate Ef̂ , Optionaf Rate For aectric Space Heating 
A I I » a34iH 0.5719 0.4003 2.2683 0.2135 

Rate OM, Secondary Distribution Service, SmaO 
St«n{mf,F(ist2e00kWh 
Summer, Naxl3200^Wh 
Summer. AddilionalkWi) 
Winter. Firet 2800 kWh 
Winter. Neri3200(;Wti 

7.0728 
1.8173 
0.9004 
5.6302 
1.8172 
Q.8S33 

5.8562 
1.4952 
0.652C 
4.6480 
1.4969 
0.6191 

12166 
0.3221 
0.2484 
0.9822 
0.3203 
0.2442 

0.8784 
0 . 2 ^ 
0.0978 
0.6972 
0.22*5 
0.0929 

4.9778 
1.2709 
0.5542 
3.9508 
12724 
0.5262 

0.4665 
0.1196 
0.0522 
0.3716 
0.1198 
0.0495 



Settiement Document 

Stipulation Exhibit 3 TTie Cindnnafi Gas & Etectric Company 
Stipulation ^dReconunendatiDn 

Proposed ERRSP Rates 

RateSclieduk 

Rate DP, Sefvics at Primary DistniTution Voila^e 
F(i5t1000l(W($perlcWJ 
Addliionall(W($perm) 
Biling Demand fimes 300 
Addiiwnal kWh 

Rate TS, Service at Transmission Voltage 
Fi[st5O,0O0kVA($perkVA) 
Additional l(VA($ per Î VA) 
B ing Demand Times 300 
Additol l tWti 

Rate SL. Street Ligiiting Service 

Rate TL, Traffic Ughting Service 
WUWii 

Rate 01^ Outdoor Ufltiting Service 
yyikWti 

Rate m , Streei Ughting Service for Non-Standard Units 
AllkWh 

R£4e NSP, Private Outdoor U^liling for Non-Standard Units 

mm 

Rate SC, Street Lighting Service • CustonierOivned 
AUkWIi 

Rate SE, Street Ugliling Service -Otferljead Equivalent 

mm 

Rate UOLS, Unmetered Outdoor Lighting Electric Service 
AllkWh 

"BigG-
A 

f p e r m 

{ 6.9150 
$ 5.4550 

Ze898 
17782 

$ 8.3830 
$ 6.0430 

1.9994 
1.6481 

3.1094 

19148 

3.ice4 

31094 

3.1094 

1,3749 

3.1094 

1.4145 

"Little G" 
B = A - C 

$ 6.9150 

2.2048 
17682 

$ 6.3830 
$ 6.0430 

1.4404 
16381 

2.8804 

1.6B58 

2,8804 

28BD4 

? m 

11459 

2.8804 

11658 

Rider RTC 
C 

^ p e r l ^ b 

0.6350 
0.01C0 

0.5590 
0.0100 

0.2290 

omi 

0^290 

0.2290 

0.2290 

0.2290 

0.2290 

0 ^ 

RSC 
D=15%XB 

J 1 « 
$ 0.8183 

0^307 
0.2657 

$ 1.2575 
$ 05065 

fliiei 
0.2457 

0.4321 

02529 

0.4321 

D.4K1 

0.4321 

ai719 

0.4321 

0.1779 

E » B - D 
^perKWh 

$ 5.8776 
5 4.6366 

1.8741 

$ 7.1256 
$ 5.1366 

1^243 
1.3924 

24483 

1.4329 

2.4483 

Z44S3 

2.4483 

0 » 

Z4463 

10079 

POLR^ 
F s % X B 

mm 
$ 0.5532 
5 0 .4 :^ 

0.1764 
0.1415 

$ 0^706 
$ 0.4634 

0,1152 
0.1310 

02304 

0.1349 

023O4 

034 

02304 

0.0917 

02304 

0.0949 

The 2005 POLR incfease is 8% of little g" ior non-residential iBte sctiedu^^ 
the 2005 POLi^ increase for residential aistoraeisiwill not be collected in 2005, but w^ 



stipulation Exhibit 4 P.U.C.O. Electric No. 
19 

Sheet No. 84J1 
The Cincinnati Gas & Eiectrlc Company gancfllfi î ncl Supersfldes 

139 East Fourth Street Sheet No. 84 
Cincinnati, Ohio 45202 Page 1 0^2 

RIDER RTC 

REGULATORV TRANSITION CHARGE RIDER 

APPLICABILITY 
Applicable to all Jurisdictional retail customerG in the Company's electric service area. 

CHARGE 
The Regulatory Transition Charges detailed below are applicable after the end of ttie Matkot 
Bftvetefitwifif^:^piad.laniiflry -t, ?n05 for non.fas'rriflntial customers, except that they Will not apply tO 
ihnsfl non-rfiRiffenffai customers lakcng Iheir energy from a Cerfffied Supplier ai the end of the Market 
Development Period until either tbe customer resumes energy procurement from CG&E or December 
31, 2005, whichever is ftnr\tF>r yhn ^^n' ''^nry Transfflnn Charqss dfttaHeri hftlow are appticabie to 
rflsidential cu.gtomgrs January 1, 2Qq6. All applicable kWh are subject to the Regulatory Transition 
Charge. See Section Vi. Item 7 of the Electric Service Regulations for the definition of the temn 
"Market Development Period." 

Fer-f̂ sidentiai-eHstomers. these reitos orc^e^ctivc until Docombor31,2000. For ali efhe^customers, J 
these rates are effective through December 31,2010. 

Tariff shflQf fare (cents psr kflr^watt-hpur) 

Rate RS, Residential Service 

Filed pursuant to an Entry dated Noveriifeeriil. 20ee In Case No. ee-ie5a-EL-E-TP03.93>-EL-ATA before 
the Public Utilities Commission of Ohio. 

issued: Beeerr^H 3,2009 Effective: February 2.-2001 
Issued by Gregory_C. FinkfirlrTtesephl-lale, Jr.. President 
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Sheet No. 84J. 
The Cincinnati Qas & Electric Company f̂ annftifi and .gHparsarifts 

139 East Fourth Street Sheet No. B4 
Cincinnati, Ohio 45202 Page 2 of 2 

Summer. First 1000 î Wh 0.6434 
Summer, Additional kWh 0.7556 
Winter, First 1000 kWh 0.6484 
Winter. Additional kWh 0.3877 

Rate ORH, Optionaf Residential Service With Electric Space Heating 
Summer. First 1000 kWh 0.7760 
Summer. Additional kWh 0.9044 
Winter, First 1000 kWh 0.7760 
Winter, Additional kWh 0.4640 
Winter, kWh greater than 150 times demand 0.3386 

Rate TD, Optional Time-of-Day Rate 
Summer, On-Peak kWh 1.6491 
Summer. Off̂ Peak kWh 0.357B 
Winter, On-Peak kWh 1.3261 
Winter, Off-Peak kWh 0.3576 

Rate DS, Service at Secondary Distribution Voltage 
Billing Demand Times 300 0.8992 
Additional kWh 0.0100 

Rate GS-FL, Optional Unmetered For Small Fixed Loads 
kWh Greater Than or Equal to 540 Hours 0.6719 
kWh Less Thar\ 540 Hours 0.6719 

Filed pursuant to an Entry dated Novembei-24r2O0e in Case No. ft?Mefifl-Fi-FrP0:^-fl3-EL-ATA before I 
the Public Utilities Commission of Ohio. 

Issued: Beeen^ef-4ar290e Effective: Februarys,2001 
Issued by Gregory C. FickeJ. Joseph (loier:^. President 
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The Cincinnati Gas & Electric Company 
139 East Fourth street 
Cincinnaii, Ohio 45202 

P.U.C.O. Electric No. 

Sheet No. B4J. 
Canf̂ els and Stiperaerlfls 
Sheet No. 64 
Page 3 of 2 

CHARGES (Contd.) 
Tariff Sheet 

Rale EH, Optional Rate For Electric Space Heating 
AltkWh 

Rate DM, Secondary Distribution Sen/ice, Small 
Summer, First 2800 kWh 
Summer, Next 3200 kWh 
Summer, Additional kWh 
Winter, First 2600 kWh 
Winter, Next 3200 kWh 
Winter, Additional kWh 

Rale DP, Service at Primary Distribution Voltage 
Billing Demand Times 300 
Additional kWh 

Rate TS, Service at Transmission Voltage 
Billing Demand Times 300 
Additional kWh 

Rate SL, Street Lighting Service 
AllkWh 

Rate TL, Traffic Lighting Service 
AllkWh 

Rate OL, Outdoor Lighting Sen îce 
AllkWh 

Rate NSU, Street Lighting Service for Non-Standard Units 
AllkWh 

Rate NSP, Private Outdoor Lighting for Non-Standard Units 
AllkWh 

Rate SC, Streei Lighting Service - Customs Owned 
AllkWh 

Rate SE, Street Lighting Service - Overhead Equivalent 
AH kWh 

Rate UOLS, Unmetered Outdoor Lighting Electric Service 
All kWh 

RTC (Rents par kilowatt-hniir) 

0.6719 

1.2166 
0.3221 
0.2484 
Q.9822 
0.3203 
0.2442 

O.6850 
0.0100 

0.5590 
0.0100 

0^290 

0.2290 

0.2290 

0.2290 

0.2290 

0.2290 

0.2290 

0.2290 

Filed pursuant to an Entry dated Wovember 
the Public Utilities Commission of Ohio. 

in Case No. 99-465»-rL-t:TPaa-93>.P[ -ATA before I 

issued: eeeemb9f-13.2096 
Issued by flreQnryn FinkR.i. .lnssph-Hftk>;-4F- President 

Effective: rofaruary2.2001 
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settlement, and as a result, you know, that process 
proceeded and we ultimately did enter into a 
settlement agreement with a lot ofthe parUes. 

But it was done in the Commission offices 
with all parties' awareness and, for the most part, 
all parties' attendance. 

Q. Do you know what the reference is in both 
ofthese e-mails to the new item 5? 

A. No. 
Q. Down in tlie second e-mail, the ooj 

by the way, do you know who! from 
IS 

A. 

Q. 
A. 

1 know the name. 
Is he with thi 
I don't know that ne's with tl 

[but 1 do recognize the name, 
lere do you recognize the name from? 

I probably heardi tbefor^^ 
Do you k n o w ^ ^ ^ B j ^ ^ H 
I recognize the name. Don't think I've 

met either one ofthe two, although 1 may have been 
in large meetings with them. 

^ ^ D ^ ^ u j i e c o g n i z e him as associated with 
the 

A. 

Q. 
A. 
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recall how it was resolved. ] jusl don't remember 
the substance of it. It doesn't look to be very 
important. 

Q. All right. I'm going to mark Exhibit 5. 
(EXHIBIT MAJUCED FOR IDENTIFICATION.) 

,Q. Exhibit 5 is 
^ H i t ' s an agreement between Cinergy Retail Sales, 
oftentimes abbreviated CRS, and^ggJtstates,M^g 
fl^B^p dated a r o u n c ^ ^ ^ ^ ^ ^ ^ H l Have you 
seSniiis document before? 

A. I'm sure that I've seen it. 
Q. Now turning to what's marked as Bates _ 

stamp 349. Throughout this deposition ] wilLtendJo 
use these numbers rather than the numbers on the 
documents, 349 is at the bottom right. 

A. That's fine. 

A. Yes. 
Q. Were you aware of this reement ofthe 
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A. 1 wouldn't --1 couldn't — without this 
1 couldn't have told you that. Ifyou would have 
mentioned the name and asked me who they worked for, 
I couldn't have told you, but seeing this in context 
it doesn't surprise me that they're with t h e f l ^ H but 
I would have had to have something to jog my memory. 

Q. In your previous response, and 1 go back 
to the s econ^or t io t^n j i i s , it's actually a second 
e-mail, t h e | | ^ ^ ^ ^ ^ m i it states "Note that 
number 5 w a ^ d d e ^ h i s afternoon at the behest of 
one of our members, but it will not be a deal 
breaker." Do you see that? 

A. Yes. 
Q. Do you believe this was part of the— 

that appears to be a statement between t h e ^ H B a n d 
CG&E. Is this part ofthe public process o ^ ^ ^ 
negotiating? 

A- I have no idea what they're talkmg about 
here. I can't characterize it. 

Q. It is part of the settlement discussions 
that you mentioned, though. Wouldn^t you agree? 
Even without knowing what No. 5 was. 

A- 1 don't recall this whole No. 5 issue 
coming up. I don't recall what it was. 1 don't 

26 
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Yes. 

A. 

Q-
A. 
Q-

A. 
Q. When did you become aware of that? 
A. Would have been in the time frame of this 

agreement, so i n ^ ^ ^ ^ ^ ^ ^ ^ ^ H | ^ H y 
Q. And how did that c o m ^ ^ ^ o u ^ t t e n t j o n ; 

By reading the document I suppose. 
And how did you come by the document? 
I don't recall the delivery method. 
Were agreements of this type that dealt 

with support ofthe stipulation in 03-93 routinely 
brought to your attention? Would you have seen those 
t>'pes of documents in this time frame? 

A., In this time frame, sure. 
i 

Q.. So there were other agreements that you 
saw, not just thi; 
agreement. 

A. Much like those that you showed me in 
your Exhibit No. 3. 

Q. Did you see what 's marked as Exhibit 5 or 
drafts of it before this agreement was executed? 

A. 1 may have. 

3 (Pages 23 to 26) 

A r m s t r o n g & Okey , Inc . C o l u m b u s , O h i o (614) 224-9481 
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A. Yes. 

Q. And were those negotiations that resulted 
in the agreements such as that shown on Exhibit 5, 
were those part of a public process that involved all 
the parties to the 03-93 case? 

A. No. 
Q. I'm going to mark Exhibit 6. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 
Q. Let's set Exhibit 6 aside for a second. 

Ifyou could pick up Exhibit 2. Do you have that? 
' A. Uh-huh. 

Q. Okay. You may want to find a more 
comfortable position, I'm going to ask a few 
questions about Exhibit 2 again. 

I'd like to direct your attention to what 
is numbered as Bates stamped 330, section 5 which 
states 

29 
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commitments made in agreements such as that shown in 
Exhibit 2 regarding the mannei 

was generally aware of it, and 

something to that effect. Is this re 
any -- does it really cause us any problem? Is it 
something that we were going to do anyway? And I 
believe that that was the case. It wasn't something 
that was binding us in any way because it was what we 
were going to do in any event. 

Q. So do you believe that CG&E fulfilled 
the, for lack of a better word, dictates of that -
paragraph 5? 

A. I don't think that this could dictate 
what we did or didn't do. My belief is that this is 
how we were approaching the case in any event. 

Q. All right. Really my question is did the 
provisions of paragraph 5, did that actually come to 
pass? 

A. 1 don't know. 
Q. Who in the CG&£ and affiliated companies 

negotiated these agreements? 
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A. Yes. 
Q. When were you informed of a provision 

Ion t recall. 
Q. You were a witness in the Cincinnati 

Gas & Electric distribution rate case; is that 
correct? 

A. That case was settled. 
Q. Not really the question, 1 asked — oh, 

I see. 
A. I'm thinking out loud. I don't recall 

being on the stand. 
Q. I see. 
A. I have lo go back and think whether I 

submitted testimony. 1 believe ~ 1 thmk 1 did. 
Q. 1 understand. So you filed — you had 

prefiled testimony but did not take the stand. 
A. I believe that's right. 
Q. Okay. 
A. Sometimes I do testify in cases, other 

times 1 don't. 1 believe in that one my plan was lo 
testify. 

Q. And were you aware that there were 

A. There were a number of lawyers involved. 
There were representatives from Cinergy Retail Sales 
that were involved. 

Q. And who would that be? 
A. 

Q. That would be a person who's listed as 
the contact person in the Commission's docketing? 

That could be. 

Q. And that was with the negotiations. 
A. Either with the — and it depends how you 

define "negotiations." I mean, there's a lot of 
preparation for negotiations which a lot of people 
are involved in. They aren't all involved in sitting 
across the table if that's how you're defining 
"negotiations." I was more defining people that were 

EXHIBIT 
4 (Pages 27 to 30) 

Armstrong & Okey, Inc. Columbus, Ohio (614) 224-9481 
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involved with the process. 
Q. Okay. 

MR. SMALL: Let's go off the record for a 
second. 

(Discussion held off the record.) 
MR. SMALL: Back on the record. 

Q. Back to Exhibit 2, page Bates stamped 330 
which you have in front of 

33 

see that? 
A. Uh-huh. Yes. 

What corporate entity 
That would be Cincinnati 

lecfricTTompSnyn^that correct? 
I'm not stire. 

Q. Are you familiar with the minimum stay 
requirements? 

A. Generally. Generally. 

>as 
A. 
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and it refers to an order beingJssued_in_03-93, and 
to quote, fl^^^H^^^^^^HJ^Hf ^^ 
that? 

A. Yes. 
Q. Did CG&E - remember that this is an 

agreement in a ^ ^ ^ ^ ^ M i m e frame. 

A. We submitted it for rehearing, so 1 would 
say it was found to be not acceptable. 

Q. Were there communications between 

A. OUT filing for rehearing was public. 
Q. So are you saying that the communications 

within your own organization would depend on people 
being aware of filings at the PUCO? _ 

A. I don't recall specifically informing 
Cinergy Retail Sales. I do believe that they knew it 
since the filing was a pubhc filing, 

Q. And I believe you also said that the same 
legal people who represented Cincinnati Gas & 
Electric also represented CRS; is that correct? You 
mentioned Mr. Colbert just a few moments ago. 
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32 34 

is that correct? 
Yes.' 
So it would b e ^ ^ ^ 

do you agreed 
A. I assume so. l don't.know. AndJ don't 

recall this provision lo be honest with you. 
Q. And just to wrap things up, when you say 

not familiar with this provision, not familiar with 
that provision in this agreement or in any other 
agreement? Or are you familiar with that kind of 
agreement in some other agreement? 

A. No, I'm not " I don't recall being 
familiar with this portion of this document and what 
the ramifications were of it. 1 just don't recall 
it. 

Q. You don't recall any -- just to make 

At any time. 
A. I don't recall that, no. 
Q. Now ifyou could move down to paragraph 

10 which goes between page Bates stamped 330 and 331, 

A. Sure, they work for a number of different 
affiliates. 

Q. So if tbe same people were informed — 
were involved, CRS would just know that fact; is that 
correct? 

MR. DORTCH: Objection. Go ahead and 
answerifyoucan. 

A. 1 don't know. I mean, I believe what 
you're saying, but just because one person knows it 
I'm nol sure that ] can say with certainty that 
somebody else does. 

Q. Now, that paragrapb refers to, and I'm 
over here on Bates stamp 331. 

A. Right. 
Q. Are yon aware of a process of— and 1 

[et the word^^^^^Pin_tbis_instance, it says a -
^ ^ ^ ire tbe last three 

words of that paragraph., 

A. No. 
Q. Is your response meant to state that you 

5 (Pages 31 l o 3 4 ) 

A r m s t r o n g & Okey, Inc . C o l u m b u s , Oh io (614) 224-9481 
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were unaware of any negotiations with the members of 
t h e ^ ^ ^ H ^ H ^ ^ B a r t e r f l B | H | B 

Q. Okay. All right. If] understand that 
response, you are aware that there were additional 
negotiations with the memb^s ofthe 

eah, Back to your Exhibit 3, those 
agreements are after this time frame, and 1 was aware 
ofthese agreements. 

Q. Okay. And are you saying that those 
were — the agreements that were after the May time 
frame and that are shown on Exhibit 3 did not result 
from the provision on paragraph 10? 

A. I don't believe that they did. 
Q. You stated that you were not aware of -

MR. SMALL: Let's go off the record. 
(Discussion held off the record.) 
MR. SMALL: Let's go back on the record. 

Q. A little while ago you mentioned who were 
several individuals that were involved in negotiating 
agreements between CRS and other parties in the May 
time frame. Was there a CG&E representative involved 
in that process considering all the provisions in 
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different affiliates. 

1 don'l know what their classification 
is, but I would not be surprised if they were Cinergy 
Services employees. 

Q. Were you referring to anybody besides 
that group of Cinergy Services, Inc. employees that 
would have been involved in the process of 
negotiating those agreements? 

A. I'm sorry, was 1 referring to? - " 
MR. SMALL: Lefs have it reread. 
(Record read.) 

A. No, although I just - I don't mean for 
that to be an exhaustive list. I didn't want you to 
think that I had exhausted the list of people that 
would have been involved fi-om time to time. 

Q. Those are the people you could think of 
A. Off the top of my head, yeah. 
Q. Okay. 1 want to mark 6. 

MR. DORTCH: You marked Exhibit 6. 
Q. Okay, then 111 return to Exhibit 6. 
A. Done with Exhibit 2? 
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1 this, for instance, Exhibit 5 that relate to 
2 Cincinnati Gas & Electric Company? 
3 A. I was involved in it. 
4 Q. Okay. Anybody else besides you? You 
5 were involved in thenegotiations ofthese 
6 agreements; is that correct? 
7 A. I was involved in preparations of 
8 infonnation, reviewing information, those sorts of 
9 things in my role as a vice president of Cinergy 

10 Corp. I guess if you're asking for someone involved 
11 in the negotiations who is exclusively a CG&E 
12 employee, you know like maybe some of tbe workers on 
13 the coal pile at some ofthe stations, they're CG&E 
14 employees, they only worV for a CG&E plant, I don't 
15 think there was anybody involved in the negotiations 
16 that was h'kethat. 
17 Q. So the only people who vfould be in some 
18 way connected with CG&E would be you as President and 
19 also legal counsel that represented more than one 
20 corporation. 
21 A. Yeah, and there were a number of Cinergy 
22 Services folks that did work for a number of the 
23 affiliates. And Legal is a good example of that, 
24 being Cinergy Services and doing work for a number of 
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Q. Yes. 
Now, Exhibit 61 may have mentioned is 

Bates stamped 320 to 326 and, again, involves Cinergy 
Retail Sales and a group of corporations that 1 think 
we iust recently saw, the same corporations as shown 
on the top o f ^ ^ ^ ^ ^ V T h i s agreement is in the 

Have you seen this 
locument before 

A. I believe that I've probably seen it, 
yes. 

Q. And when did you first see this document? 
A. Around the time fi^mc_that is referenced 

in the first p a r a g r a p h i ^ H H j ^ ^ ^ ^ 
Q. Okay. W o u I ^ T u t u r i n o E x h i b i t 3 again, 

that was the list of agreements? And you'll note the 
pattern that I mentioned earlier, there are 
agreements in thCj 

.oftentimes there is somefnm 
m H j ^ ^ B D o you see 
instance the second line — 

A. Yes. 
Q. - and thefifth line? Did you see other 

agreements in thCj 
which is shown on txhibft 6*̂  

and then below them 
isted in t h e j ^ ^ ^ M | ^ V 

agreementsnor 

similar to that 
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A. Yes. 
Q. And are the ones that are shown on 

Exhibit 3 for t h^^^^^HVt ime frame, have you seen 
those documents? 

A. I can't say that I've seen every one of 
them. 

Q. Are you generally familiar with those 
documents? 

A. Generally familiar, yeah. 
Q. And you're generally familiar in the same 

way that you're generally familiar with Exhibh 6? 
A. Yes. 
Q. I mentioned that Exhibit 2 and Exhibit 6 

have the same parties. 

41 

MR. DORTCH: Objection. There's about 
three questions there, Jeff. 

MR. SMALL: Let's have it read back. 
MR. DORTCH: Okay. 
(Question read.) 

Q. I think that's one question. Forget 
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number of attorneys that were involved in dealing 
with those. And as I mentioned before, there were a 
lot of folks imemally that had their eyes on the 
pros, cons, and other impacts associated with 
entering into these agreements. 

Q. Would they generally be the same 
individualsJl 

Sure. 
Are you familiar with a 
Yeah. 
Was he involved in this process? 

lelped -

A. 

Q. 
A. 

Q. 
A. 
Q. 

extent t n a t ^ ^ ^ ^ ^ F w a s irivolved, 
his staff and was involved, sure. 

Q. And you mentioned that you were, 
in background terms, were involved in the( 
agreements; was that also your involvement in the 

Igreements? I think you — 
would say it was similar, yeah. 

Q. Okay. I'm going to mark Exhibit 7. 
(EXHIBIT MARKED FOR IDENTinCATION.) 
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about the superseded part, but the real question is 
did the 

MR. SMALL: Let's go off the record for a 
second. 

(Discussion held off the record.) 
MR. SMALL: Let's go back on the record, 

Q. Mr-TFickej 

1 didn't connect it to that specific term 
that you were referrmg to. I guess I was involved 
at a higher level. I didn't connect it to that term. 

Soat a high level the, as you mentioned, 

A. Yes. 

Q. Okay. Who was involved in negotiating 
those agreements in the^ 

woujo say it was primarily -- these 
organizations were represented by counsel. We had a 

m sure inai 
Q. And did you see it in generally the time 

frame that's indicated in the first paragraph? 
A. Yes. 
Q. I'll point out that this document has two 

different dates on it, it s a y ^ ^ ^ ^ ^ ^ ^ M B f c n 
the last page a n d J ^ ^ ^ H m ^ i n h e i r o n ^ a g e , 
but they're close in time. When you answered that 
you saw it in this general time frame, you saw it 
generally in th( 

A. Yes. 
Q. Now, I direct your attention to page 

number Bates stamped 355, paragraph 9 on that page. 
It goes over to 356. That paragraph refers to the 
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1 ^ H ^ / e r e negotiating and, in fact, entered into 
2 what I called option agreements. ^ ^ ^ ^ ^ 
3 Q. Right And when you refer t o ^ m 
4 youVe referring to the parties in the column labeled 
5 Party 2 and the agreements that are hsted as option 
6 agreements. 
7 A. Correct. 
8 Q. WhcB did you become aware of the --
9 generally aware ofthe agreements that you referred 

10 to ^ i ^ m U H H t h e option agreements? 
11 A ^ A r o u n ^ h e time frame that they were 
12 signed. 

Q. I^H^^B^HHV 14 A. T e s ^ - w ^ ^ ^ ^ ^ ^ 

1 15 Q. And how did you become aware of those 
16 agreements? 
17 A. It would have either been through e-mail 
18 or hallway conversation, a letter. I don't recall 
19 how, but it could have been any one of those. 
20 Q. And are you familiar with the individuals 
21 who worked on drafting the option agreements? 
22 A. Not firsthandj^although I would have 

t b a j f l j m H H ^ B j j B would have 
24 been m y o l v e ^ r n h a ^ r a t t i n g ^ ^ ^ ^ ^ 
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1 Q. Would it have included the other 
2 individu als that youjnentioned earlier as having been 

t h e ^ ^ ^ ^ | ^ ^ B | H | ^ H ^ H B 
4 A. Yeah. Y o t S c e d ^ b o u U h S r a ^ ^ ^ ^ ^ ^ 
5 specifically here, but with regard to the entire 
6 agreement, the individuals that I mentioned that were 
7 representing Cinergy Retail Sales of course would 
8 have guided the drafting ofthese option agreements. 
9 Q. Okay. How a b o u t ^ H H [ H | k v h o you 

10 mentioned earher? ^ ^ ^ ^ ^ ^ 
11 A. You know, 1 would ask- I would ask ^ H H 
12 that question. 1 am not aware of his level of 
13 involvement with the option agreements, because 1 
14 wasn't involved. 1 Icnew he was involved in the 
15 others because I was involved in those, but I don't 
16 know to what extent he was involved in the option 
17 agreements, 
18 Q. So you're more involved in the 
19 negotiations over t b e H H H H H ^ ^ H B g r e e m e n t s and 
20 not involved in nego t i a tm^I^^whe^^Say 
21 "negotiating," I'm talking about the broader context 
22 that you were talking about, preparing and background 
23 and so forth, you were more involved in t h t ^ ^ ^ ^ ^ M 

24 fl^HHl^^^BBH ^ ^ ^ ^ 
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A . ^ H H ^ ^ ^ m ^ B I occasionally 
e-mailsTSnnheCinerg^nTetai] Sales representatives 
or from the lawyers as things were going on. I don't 
recall ever getting a copy of Ihe option agreements 
either drafts or finals. And 1 think that just 
speaks to my level of involvement during that 
particular time frame. 

Q. T h ^ i m e frame you're talking about is 
the end o l j p | g 

A. Correct. 
Q. And do you know why a third round of 

negotiations were undertaken with customers such as 
^ H U B | ^ ^ H | which is shown o n ^ ^ H ^ ^ V -
^ ^ ^ ^ T C e l i e v e that the previous agreements, ' 

t h e H J ^ ^ ^ B g r e e m e n t s , would have been voided by 
the CommSsion's action. 

Q. And how is that connected with the option—, 
agreements that were dated a r o u D c | ^ ^ H ^ H ^ H f 

A. I don't know that it is c o n n e c t e o ^ ^ ^ ^ ^ ^ ^ 
Q. Well, my question was why were the 

agreements - third round of negotiations undertaken, 
and your response was that others' second round was 
voided. I don't thin k th at' s responsive to my 
question which is: Why was a third round of 
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negotiations and agreements undertaken? 
MR. DORTCH: Objection; question was 

asked and answered. 
MR. SMALL: Well, the question wasn't 

answered, so . . . 
A. The only thing that I can speculate is 

that the Cinergy Retail Sales was interested in the 
option and the customers were interested in, you 
know, selling that option. 

Q. Previously, and I'll r e fe i^^xh ib i t 6, 
we had a discussion about ^^ v f l B B ^ S i * ^ ^ ^ ^ " ^ ^ ^"^ 
thisparticular agreement has to do with members of 
t h e f l J i m H H H B Is your understanding that 
the agreemwit^iBounhis time, those agreements that 
we showed in Exhibit 3, were all pretty much the same 
agreement, general terms and conditions? 

MR. DORTCH: Objection; documents speak 
for themselves, and there's a whole lot of agreements 
there and not all of them have been showrn to the 
witness, but ~ 

MR. SMALL: I'm asking for his general 
understanding since he doesn't know the particulars 
of any agreements. 

Q. Do you have a general understanding 

EXHIBIT 12 (Pages 59 to 62) 
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whether those were patterned after a — 
A. My understanding is that they were all 

different. 
MR. SMALL: Let's go off the record for a 

second-
(Discussion held off the record.) 
MR. SMALL: Back on the record. 

Q. 1 have here in front of me, I'm not going 
to makethi^n exhibit, but 1 have here in front of 
me a ^ ^ ^ ^ ^ a g r e e m e n t between Cinergy Corp. and 

I'mgoing 
toask you to reaJTIie — or familiarize yourself 
with the botton^f 338 and the ton of 339 where it 
s t a t e s ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ H H H ^ ^ ^ B 

H^^m^^^^^^^^^^H j j ^^B so 
so on. 

MR. SMALL: Counselor, ifyou would like 
to look at that, I think you have copies of it. 

Q. Let's mark this as an exhibit. And I'm 
going to do this out of order because it's one of my 
upcoming exhibits. Exhibit 14. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 
Q. So we're on Exhibit 14 -

65 

2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

A. And the only reason I was confused is 
b e c a u s e ^ ^ ^ ^ ^ H ^ ^ B ^ p u n d e r the other 
s a y s l ^ H ^ ^ P ^ ^ ^ ^ n i s — 

Q. The agreemen^^ut before you is not an 
agreement with fl|[|[HP^>' w i t h ^ ^ ^ n t ' s witl 

A. So is it on this list? That was my 
question. 

Q. Oh, I'm sorry. ^ ^ ^ 
A. Is there one w i t h ^ ^ B n e withj 

and a separate one wi th^^^^f 
Q. I believe on Exhibit 3Jt would be shown 

a s f l H B t ' s the second l i n e , ^ ^ ^ H K s an 
agreement. . . - . -

A. It's shown twice oiitiiere, then, one's -
f o r f l | H U a n d f o r f l H H j ^ ^ H p but 
and the same document, ^ ^ ^ ^ ^ ^ ^ ^ ^ w 

Q. Yes. 
A. That's my question. 
Q. And that's the reason why the same date, 

yes. 
A. Gotcha, okay. Now I understand what I'm 

looking al. 
Q. So Exhibit 3 was put together by company 

and it doesn't mean that there are that many 
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1 MR. DORTCH: It's the same document we 
2 were just looking at. 
3 MR. SMALL: Yes, it's the same document I 
4 just handed you. 
5 Q. And at the bottom of page Bates stamped 
6 338 and the top of 339. 
7 MR. DORTCH: Go ahead and take your time, 
8 Greg, to read that. 
9 A. I don't know if you want to go off the 

10 record or not, but I did have one question maybe so I 
11 can help everyone. 
12 MR. SMALL: I don't know where he's 
13 gomg. 
14 MR. DORTCH: I don't either. 
15 Q. Is it concerning the documents or my 
16 question? 
17 A. Yes. 
18 Q. Okay. 
19 A. Is this one ofthe agreements that's on 
20 your Exhibit No. 3? 
21 Q. Yes, I believe it is. 
22 A. Okay. That was my question. 
23 Q. I saw you looking at Exhibit 3. Yes, I 
24 believe you can find it undei 
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agreements. 
A- I understand. 

MR. DORTCH: And by "company" you mean -
MR. SMALL: ByParty 2. 
MR. DORTCH: You're referring to the -
MR. SMALL: By Patty 2. 
MR. DORTCH: -- "Party 2" and not by "the 

companies" meaning the Cinergy companies. 
MR. SMALL: I'm not going to further 

confuse it because I don't understand that, but I 
think tbe witness is clear, so . . . 

A. You would think. 
Okay. 

Q. The question is, did the option 
agreements result from following through with 
revisions that are shown at the bottom of 338 and the 
topof339MI^^^Ktt^^^^f/ / / / / f 
••^^^^H^^^^HH^nhanhe 
reason why the option agreements were entered into? 

A. You know, not being involved in the 
option agreements I guess 1 can't really say from my 
personal particit>ation; however -- however, when the 

I ^ ^ ^ H ^ g r e e m e n t s were, for lack of a better term, 
voided by the Commission's actions, you know, the 
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but I option agreements Ihen came into being, so 
wasn't at the tabic negotiating those. 

Q. Okay. Earlier you stated that the, 
although you weren't specifically negotiating the 

^ ^ ^ ^ ^ ^ • g r e e m e n t s when thefl^Vones were, I think 
t h ^ v o r ^ ^ u used was probably^'volded" in that 
instance too, that your high level of understanding 
was that t h e ^ ^ ^ ^ ^ B o n e s were entered into as a 
result of t h e ^ H o n e ^ e i n g voided, is that also the 
case here, that despite the fact you weren't involved 
in the negotiation ofthe option agreement, that your 
high-level understanding is they replaced the 

[reements? 

lORTCH; Objection; form of the 
question, Go ahead and answer that ifyou can. 

A. This is a little bit different because a 
new provision was inserted, you know, the existence 
of an option under these contracts, and whether it 
was exactly the same or not, I mean I guess I would 
have had to have been party to those discussions to 
really answer your question from firsthand knowledge. 

Q. AH right, I'll mark the next exhibit. 
A. Excuse me, are we done with 12? 
Q. We're done with 12 but we will return to 
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6S 

14, so why don't you just keep the 14 out. Yes. I 
think you've done that righL 

A. Twelve was the option agreement. 
Q. Right. Tm marking Exhibit 13. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 
Q. Now, we just looked — Exhibit 14 we just 

at, a | H ^ ^ I ^ ^ ^ ^ ^ ^ ^ H H £ x h i b i t 
Bates s t a m p e ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ n ^ n e ^ ^ ^ ^ l ^ H 
agreement witlfl|Hasshowinn the iTrs^aragraph. 
Now if you could turn to section 3 of that, of 
Exhibit 13. 

A. Section? 
343, Bates stamped 343 and section 3, 

A. Yes. 
Q. Do you know what — 
A. That's the second No. 3, actually. 
Q. Yes. Which is probably the reason why it 

got confused there for a second. Yes, it's the 
second No. 3. 

:R. DORTCH: Objechon 
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^^^tM^j^g^gyvere those? 
A. I don't know what particular documents, 

what particular work. 1 don't know. 
Q. l}o vou know whether these payments were 

made ^ o ^ ^ ^ ^ ^ ^ ^ 
A. TOonUaiow I mean, firsthand 

knowledge, no, I don't know. 
Q. Do you know as a result of seeing 

reports, spreadsheets, financial statements 
indirectly? 

A. No. I would have not seen a line item 
for this kind of a small payment. 

A. I couldnt say for sure. Not that 
recall. 

Q. Okay. Let's turn to Exhibit 14 which I 
believe you already have. Exhibit 13 was 
agreement. E x h i b i n ^ s 
a g r e e m e n t . ^ ^ ^ H ^ ^ ^ ^ ^ ^ m H H ^ ^ V a g a i n , 
there appea^^Thir t in ie there ' s only one paragraph 
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T asked you the same questions I asked you regarding 
Exliibit 13, would your responses Beihe same"? 

A. Yes. 
Q. I'm going to refer to Exhibit 5. It 's 

quite a ways back in your packet so I have, for your 
convenience, I have that agreement again but I'm not 
going to relabel it, but this is Exhibit 5. And 
that's Bates stamped 347 through 352. 

asked — this is a 
the same questions 

greement. ii i a; 
ad regarding thej 

agreement wi t l^H |would your responses be the same": 
Maybe wc shou l^o through it. 

Are you famihar with the — 
A. Yes. 
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A. 
Q. 

okay. 

Yes. 
Your understanding ofthe relationship; 

Exhibit 6 dated close to ^ ^ ^ ^ ^ ^ it's 
and Exhibit 6 is Bates stamped 

through 357. And that's with, well, il refers to 
[do you see that? 

A. Yes.' 
And is that another one ofthese 
lagreements tliat you were referring to in 

your e-mail? 

1 
2 
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13 A. I believe 1 was referring to this 
14 agreement also. 
15 Q. You can set those aside. 
16 A little bit further down in your e-mail, 
17 the same paragraph, third full paragraph, and this is 
18 sort of in the middle of that paragraph, it says, 
19 "The CRES settlement was too risky." Do you see 
2 0 that? 
21 A. Yes. 
22 Q. By "CRES settlement" you are referring to 
23 the entering into agreements ofthe nature of 
24 Exhibits 4, 5, and 6; is that correct? 
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1 discuss that feature ofthe CRES settlements with 
2 anyone else in the company? 
3 A. No. 1 just al the time 1 wrote this 
4 quick memo I recalled someone mentioning, and 1 don't 
5 even remember who, saying that someone had decided 
6 that the contracts were too risky. 
7 Q. Was that somebody in the Rate department? 
8 Somebody in close proximity to your work? 
9 A. Possibly, yes. 

10 Q. Do you recall any analysis that was 
11 performed by your group or any others regarding the 
12 likely outcomes of moving forward with the CRES. 
13 settlements? Somekindof risk analysis or ̂ anything. 
14 of that nature? 
15 A. No, I don't. 
16 Q. All right. A little further down in your 
17 memo, same paragraph, you stated that — it states —. 
18 that "Cinergy entered into negotiations with each of 
19 the panies." Do you see that? 
20 A. Yes. 
21 Q. What's your understanding about an 
22 additional round of negotiations? 
23 A. Well, I recall-that thej 
24 contracts contain a clause that required Cinergy 
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A. Yes. 
Q. What do you understand about the 

riskiness ofthe settlements? What did you mean by 
the settlement was too risky? 

A. I recall when 1 wrote this memo my 
understanding was that the contracts were 
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Retail Services lo renegotiate with these CRS 
customers, this group of customers, if— 

Q. Your term is "CRS" here? CRS customers? 
A. Yes, the CRS. 
Q. Meanin: 

9 Q. Would you turn back to Exhibit 4 
10 apologize for asking you to turn that back in — 334, 
11 starts with Bates stamp 334? And that's an agreement 
12 involvingCinerg^orp^arJ^Kndmention; 
13 ^ ^ ^ ^ ^ ^ ^ H I ^ ^ H ^ B ^ I s there m 
14 this agreement 
1 * - • ' • -

16 
17 
1 
19 
20 
21 
22 
23 
2 4 the risk that you referred to in your e-mail, did you 

A. 1 don't know. 
Q. You haven't analyzed the agreement that 

put in front of you, Exhibit 4? 
A. No. 
Q. Did you ever do any analysis on this? 
A. No. 
Q. Did you, and specifically with respect to 

I'm going to object. 
ALL:Tm not trying to be 

difficult, I'mjust trying to distinguish CRS from 
CRES here. 

l | ^ ^ ^ ^ H H | y No; understand, 
appreciate that. Bui I think that you're confusing 
the time line because at least at this point there 
are no option agreements. You haven't reached that 
in the time line. 

MR. SMALL: pkay. 
That's all. I'm trying to 

18 prevent that coniiision. ' 
19 MR. SMALL: Why don't we start over again 
2 0 and, J didn't mean to interrupt your answer, just 
21 that terminology of CRES and CRS is sometimes 
22 difficult lo deal with, so why don't we have the 
2 3 question read back and you can respond to it again. 
2 4 (Record read.) 
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EXHIBIT 
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18 Q. Have you ever seen this agreement which 
19 we've labeled as Exhibit 7? 
20 A. No. 
21 Q. Is it your understanding, and here I'm 
22 referring back to your e-mail where it says "entered 
2 3 into negotiations with each of the parties a n d | ^ B B 

is it your 
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understanding that the next round of negotiations 
resulted in agreements with large customers? 

A. It was my understanding that agreements 
resulted, but I did not know the nature - the exact 
nature ofthese agreements. 

Q. All right. You refer to nol knowing the 
exact nature ofthe agreements, but earlier you 

8 referred to option agreements and option payments; do 
9 you remember that? 

10 A. Yes. 
11 Q. So you did know the general nature ofthe 
12 agreements. 
13 A. 
14 
15 
16 
17 
1 

19 Q. Do 1 understand it, then, that you 
20 understood that, as you state, Cinergy entered into 
21 negotiations with the lar^ customers, and you also 
22 underslood thai 
2 ^ 

Page 41 

A. I had seen ^ ^ ^ ^ m H H P agr^^ments, 
but I had never seen any option agreements, nor did I 
even know that they existed. 

Q. But you were aware that there were 
references, for instance in e-mails and so forth, to 

1 
2 
3 
4 
5 
6 ^ ^ 
7 ^ ^ ^ ^ T n a d oitentimes seen the term and used 

the term ' ^ ^ ^ | H H H V 
9 Q. A n ^ i ^ o i ^ o n n e c t them with this next 

10 round of negotiations that you mentioned here, that 
11 Cinergy entered into negotiations with each ofthe 
12 parties? Did you connect those two things? 
13 A. My job - my job each month and each -

quarter in 2006 ^'^^^„ J ^ ^ ^ ^ B M ^ B B B 

15 • • H H H H I H H H H P ^ ^ ^ 
16 assume that something had gone on during late-2004, 
17 but I wasn't a party to those negotiations, so I 
18 didn't know what, and -
19 
2 
2 ^ 
22 Q. And is it your understanding, I think 
2 3 that's close lo what you state in the next paragraph, 
24 it says, starling with the word "so," "but they 
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receive payments," referring here to CRES customers \ 
"but they receive payments from the company insteac; 
of receiving generation service from the Cinergy 
CRES," So your response was about calculating the 
amounts of those payments in lieu ofgeneration 
service to the Cinergy — from a Cinergy CRES; is 

7 that correct? Those were the payments that you were 
8 calculating. 
9 A. Those are the payments that I'm 

10 calculating, yes. _ 
^ / / H / H / l ^ ^ Mr. Small, ifl might 

12 inquire, are you done asking about specific 
13 agreements? Ifyou are, 1 have no objection to this 
14 part ofthe questioning and the e-mail becoming 
15 public. 

MR. SMALL: Well, I'm not sure I'm done. 
^ ^ ^ K K B j ^ m Okay. Fair enough. 
MR. SMALL: Just pause it here for a 

second. Collecting my thoughts. 
r m m i l H I was just trying to 

minimize the portion under seal, that's all. 
MR. SMALL: Let's go off the record for 

just a moment. 
(Discussion held off the record.) 

16 
17 
18 
19 
20 
21 
22 
23 
24 

.Vx^M '̂̂ Wlfiiî -̂  •-';«ft'Uiffri*ff»'Kflfti*;.Jfn.%>v*'^*^flM t* ..iVrtj&**4i:J" 
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1 which to base -
2 A. And the second-to-last sentence also, the 
3 sentence says "Because the contracts were created by 
4 CRS . . . the agreements were not made public," I 
5 have no knowledge of that. 
6 Q. Okay. 
7 A. I was not a party. 
8 Q. Ail right. Does that do it? 
9 A. (Witness nods head.) 

10 Q. That was a "yes." 
11 A. Yes. 
12 Q. All right, I'm going to ask you to read 
13 paragraph 8 and I'll ask the same question, whether 
14 there's anything in paragraph 8 that you disagree 
15 with. Take your time. 

16 flU^l^llv ^̂ ^̂ ^ before the witness 
17 answersTi'm going to state a continuing objection. 
18 We're not here to confirm or deny the Deeds 
19 complaint; this isn't a deposition about that. I'll 
20 let him answer this next question. You know, if 

\ 21 we're going to go down this road paragraph by 
22 paragraph, at some point, frankly, I'm going to 
2 3 instruct him not to answer. 
24 MR. SMALL: We're only concerned with ~ 
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1 I'm only concerned with paragraphs 7 and 8 and they 
2 do concern the rate stabilization plan, and I don't 
3 intend on getting into the Deeds complaint as a 
4 wrongftildischarg^We're not here for that today. 

fl^^m^P: You may 
6 A.^ Regarding paragraph 8,1 was never a 
7 party to any ofthe discussions or negotiations or 
8 the stipulation agreements or all that, so I cannot 
9 say that I agree with or disagree with any of this 

10 because J was not a party. 
11 Q. Okay. You can set that aside. 
12 MR. SMALL: Let's go off the recordfor a 
13 second. 
14 (Discussion held off the record.) 
15 Q. All right. Would you pull out Exhibit 2 
16 again? Bates stamp 646, it's in the memo thai you 
17 wrote that we've gone through extensively, the 
18 paragraph that starts "The original settlement 
19 agreement." Do you see that? 
20 A. Yes. 
21 Q. About midway through that paragraph you 
22 refer to Cinergy's top management. Do you see that? 
23 A. Yes. 
2 4 ^ ^ ^ Who's that a reference to? Who is 
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1 Cinergy's top management as you refer to in this 
2 e-mail? 
3 A. When I wrote this, I was — I didn't 
4 really know who exactly 1 was referring to, but 
5 somebody - but people at the senior vice president 
6 level who had the ability to say that the contract 
7 was nol going to be followed through with. 
8 Q. Okay. 
9 A. But I didn't have anybody specifically in 

10 mind. • 
11 Q. When you're referring to tbe senior vice 
12 president level, are you referring to the Cinergy , 
13 organization or to CG&E? Really the question is who ; 
14 is at the senior vice president level? - i 
15 A. Could you restate that last question? . i 
16 Q. You referred to people - you said that 
17 your e-mail refers to people at the senior vice —- • 
18 president level and I'm asking who those people would -
19 be. For instance, would that include Mr. Ficke? ' 
20 A. That would. f 
21 Q. Okay. And what was his position? [ 
22 A. Well, he was president of CG&E. When I ; 
2 3 wrote this memo, though, this was just a quick ; 
2 4 five-minute memo and I wasn't differentiating between ^ 
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1 this vice president or that vice president, all I 
2 knew was that somebody up on high said that we're not 
3 going to follow through with this contract. So I 
4 didn't have anybody specifically in mind. 
5 Q. Did you have any organization in mind, 
6 though? 
7 A. No. 
8 Q. Just somebody in the Cinergy-affiliated 
9 companies. 

10 A. Somebody up on high, yes. 
11 Q. Okay. During the period oftime you 
12 said, and we've discussed it extensively, that you 
13 did calculations, these spreadsheet calculations, how 
14 did you know that your calculations were accurate if 
15 you didn't have the underlying agreements or you were 
16 unfamiliar with the underiying agreements? 
17 A. We used the model tha tm| | [ | | |Prepared , 
18 and he passed it on to us, and for 2006 he had 
19 already been using it in 2006 ~ in 2005, he used it 
20 in 2006, and the customers weren't complaining, and 
21 so we just continued using that model. And so 
2 2 that's - we just, we made the assumption that 
2 3 everything was working correctly. 
24 Q. All right. And what information did you 
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1 need in order to update your spreadsheet? Was that 
2 customer information? 
3 A, Each month we would get customer 
4 infonnation. 

5 Q. Ofthe nature of demand and energy usage? 
6 A. Yes. 

7 Q. From a variety of accounts? For 
8 instance, if a customer has multiple accounts? 
9 A. Yes, 

10 Q. Anything else that you needed for your 
11 work? 

12 A. Each month a report was generated 
13 automatically with these accounts that showed demand, 
14 energy - I'm actually not sure about demand, but 

15 energy, and would also show various MBSSO components 
16 for example, generation, rider AAC, rider IMF 
17 revenues for that account for that month and so 
18 forth. And from t h a U h e n J ^ ^ ^ ^ ^ B M B l B y 

19 | ^ ^ H ^ H I H H | ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
2 0 ̂ ^^^^^^^^^Hi^m^nj^ 2in^mi^^ni^^ 
22 Q. Okay. And when you generated reports, 
2 3 who did those reports go to? 

24 A. The report appears on a network. The 
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1 basic data appears in a file on one of our network 
2 drives and then at f i r s t ^ ^ m n d w h e n 1 took over 
3 the job, me, and n o w f ^ ^ H J j ^ P w e would pull that 
4 info up and bring it into Excel into our 
5 calculations. 

6 Q. I'm referring to the output. When you've 

7 done your calculations and so forth, where do those 
8 reports go? 

9 A. Those reports stay within Rales in a 

10 three-ring binder. We make hard copy printouts. 
11 Q. They're transmitted lo M M J ^ M M ^^ 

12 somebody who deals with CRS matter^nsnt that 

13 right? I mean, there must be something that goes 
14 outside the Rate department. 

15 A. As we discussed previously, we take the 
16 output from those reports, from those calculations. 
17 and take the data and put them into another 
18 spreadsheet file which is set up in the form of a 
19 request for payment, we print all that out, and then 

20 hand carry it, hard c o p i e s ^ v e r t o j B ^ ^ H B M b r 
21 the appropriate person > t ^ H | ^ | ^ | V g i ^ u ^ o r 
22 signature. 

2 3 Q. Do you know whether any of this materiai 
2 4 goes out to the customers? 

1 
2 
3 
4 

5 
6 
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8 
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10 

11 
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14 

15 
16 
17 

18 
19 
20 

2 1 
22 

2 3 
24 

1 
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10 

11 
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13 
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15 
16 
17 
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20 
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22 
23 
24 
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A. Occasionally some customers request the ? 
detail behind their payment. They're not satisfied 
with jusl receiving a check, and they want to kr̂ ow 
the detail behind the payment. 

Q. And what do you do in that instance? 
A. Comply with the customer's request. 
Q. And is that - was that your task when ; 

you were doing these calculations? 

A. Yes. 
Q. How does the customer make contact with 

you lo say that they want lb question a calculation j 

or want more information? Do they know that ~ while j 

you were doing the calculations did they know, to - ! 

contact you? 
A. Yes. 
Q. And would you respond, then, directly to 

the customer? 
A. Yes. ' \ 
Q. And none ofthose instances raised a 

question of whether the calculations were being done 
properly. You provided the documentation and 

everybody was satisfied. 
A. That's correct. . 

Q. Since you joined ~ since January 1998, 
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and 1 pick that point as when you said you joined the 
Rate department and you worked for Cinergy Services, ; 
since that lime have you filled out time sheets to 
allocate your time to one or another organization 

within the, first the Cinergy organization, later the 
Duke organization? 

A. Our time reporting is done only by ; 

exception. I 
Q. Exception meaning for vacations and that ^ 

type of thing? 
A. Vacations and that type of thing. And 

also if we had some long-term special project, for 
example, you might do an exception report. 

Q. Have you ever done an allocation oftime 

for instance to CRS or DERS, Cinergy Retail Sales or 
Duke Energy Retail Sales? 

A. No. 
Q. That is - do you fill out -- let me 

summarize. 1 think what 1 understand is you said 
it's only done by exception, so at the end ofthe 
week or pay period or whatever you don'l hand in 
anything if there have been no exceptions. 

A. That's correct. 
Q. Do you know how your time gets allocated 
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Cinergy Corp. 
155 East Broad Street, 21st Roor 
Columbus, OH 43215 
Tel 614.221.7551 
Fax 614.221.7556 
pcolbert@cinergy.com 

PAUL A. COLBERT 
Senior Counsel 

May 8, 2000 

Mr. Robert S. Tongren 
Ohio Consumers' Counsel 
77 South High Street, 15^^ Floor 
Columbus, Ohio 43215 

Re; PUCO Case No's. 99-1658-EL-ETP. 99-1659-EL-ATA, 99-1660-EL-
ATA, 99'1661-EL-AAM, 99-1662-EL-AAM, and 99-1663-EL-UNC-

Dear Mr. Tongren: 

Conditioned upon the settlement of all issues between the Office of 
the Ohio Consumers' Counsel (OCC) and The Cincinnati Gas Ss Electric 
Company (CG8&E) in the above referenced cases, and a Commission final 
order adopting such settlement without material modification, CG&E 
agrees to enter into the following Agreement with the OCC: 

1. To develop and implement, by July 1, 2001, a customer 
information database to track customer complaints 
associated with CG&E's electric and gas customers as stated 
below: 

a. CG85E shall accept customer complaints through its 
call center, in person or in writing. 

b. CG85E shall create and maintain a customer complaint 
coding system, interfaced with its CSS system, tha t 
enables CG8sE to track and prepare periodic reports 

EXHIBIT 
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regarding customer complaints by certified supplier 
and complaint classification. 

c. CG8&E shall electronically distribute incoming 
complaints to a CG&E representative, the OCC and 
the affected gas marketer or certified electric supplier. 
Nothing prohibits CG&E from providing this 
information to the PUCO. 

d. CG&E shall document the actions taken by it or the 
subject gas marketer or certified electric supplier to 
resolve each complaint and log such actions into the 
tracking system. 

e. The OCC shall have access and authority to log 
complaints into the tracking system. 

f. CG&E may defer the costs of, but shall not seek cost 
recovery of the development of its tracking system 
other than through the RTC approved in its Transition 
Plan Case. 

g. OCC agrees and will not challenge deferral of the costs 
against the Transition Revenues that the Commission 
approves for recovery by CG&E in the above referenced 
cases. 

CG&E will contribute $500,000 to a customer education 
campaign concerning customer choice jointly managed and 
designed by CG&E and OCC. Such contribution will be 
made within 30 days after the Final Order of the 
Commission in the above referenced cases. The campaign 
shall target residential customers in CG&E's certified 
territory. The goal of the campaign shall be to facilitate the 
implementation of competitive electric retail competition for 
residential customers in CG&E's certified territory in the 
most efficient manner practicable. OCC agrees and will not 
challenge deferral of the costs against the Transition 
Revenues that the Commission approves for recoveiy by 
CG&E in the above referenced cases. CG&E may defer the 
costs of, but shall not seek recovery of this contribution 



other than through the RTC approved in its Transition Plan 
Case. 

3. CG&E will contribute $250,000 to the Ohio Department of 
Development (ODOD) over the next two years as requested 
by ODOD for development programs in the State. OCC 
agrees with and will not challenge deferral of the costs 
against the Transition Revenues that the Commiission 
approves for recovery by CG&E in the above referenced 
cases. CG&E may defer the costs of, but shall not seek 
recovery of this contribution other than through the RTC 
approved in its Transition Plan. 

4. CG&E agrees that OCC may review CG&E's Cost Allocation 
Manual (CAM). Prior to reviewing the CAM, CG&E and OCC 
shall execute a confidentiality agreement regarding the 
treatment of non-public information contained in the CAM. 
Such confidentiality agreement shall be executed no later 
than December 31, 2000. 

5. Pursuant to a confidentiality agreement, CG&E agrees that 
the OCC may review the market monitoring information that 
CG&E must maintain pursuant to Commission Order and 
Ohio Administrative Code Section 4901:1-21-02. CG&E and 
OCC shall enter into such confidentiality agreement no later 
than December 31. 2000. 

The above represents the entire Agreement between CG&E and 
OCC and may not be amended unless agreed to by both parties in 
writing. The undersigned hereby execute this Agreement and each 
represents that it is authorized to enter into this Agreement this Sth day 
of May, 2000. 

THE CINCINNATI GAS & ELECTRIC COMPANY 

By IdiiJUz 
Paul A. Colbert, Senior Counsel 
Its Attorney 



OHIO CO 

By: 

ERS'COUNSEL 

/ ry?^ 
^ 

h 
E^^B. Stephens, Legal Director 
Its Attorney 



OHIO CONSUMERS' COUNSEL, APPELLANT, v. PUBLIC UTILITIES COM­
MISSION OF OHIO ET AL„ APPELLEES. 

No. 2005-0945 

SUPREME COURT OF OHIO 

110 Ohio St. 3d 394; 2006 Ohio 4706; 853 N.E.2d 1153; 2006 Ohio LEXIS 2900 

May 9, 2006, Submitted 
September 27,2006, Decided 

PRIOR HISTORY: APPEAL from the Public Utilities 
Commission, Nos, 03-2405-EL-CSS, 04-85-EL-CSS, 
and 03-2341-EL-ATA. Ohio Consumers' Counsel v. 
PUC, 109 Ohio St. 3d 1412, 2006 Ohio 1892, S46 
N.E.2d 50, 2006 Ohio LEXIS 967 (2006) 

DISPOSITION: Order affirmed. 

HEADNOTES: Public utilities ~ Consolidated billing 
by electricity-distribution company — Costs of biUing for 
providers of competitive retail electric service — Ex­
penses caused by default of provider of competitive retail 
electric service. 

COUNSEL: Janine L. Migden-Ostrander, Ohio Con­
sumers' Counsel, Jeffrey L. Small, and Larry S. Sauer, 
for appellant 

Jim Petro, Attorney General, Duane Luckey, Senior 
Deputy Attorney General, and Steven T. Nourse and 
William L. Wright, Assistant Attorneys General, for ap­
pellee, Public Utilities Commission of Ohio. 

Faruki, Ireland & Cox, P.L.L,, Charles J. Faruki, and 
Jeffrey S. Sharkey, for intervening appellee, the Dayton 
Power & Light Company. 

Bell, Royer & Sanders Co., L.P.A., Barth E. Royer, and 
Judith B. Sanders, urging affirmance for amicus curiae, 
Dominion Retail, Inc. 

JUDGES: O'DONNELL, J. MOYER, C.J., RESNICK, 
PFEIFER, LUNDBERG STRATTON, O'CONNOR and 
LANZINGER,JJ., concur, 

OPINION BY: O'DONNELL 

OPINION: 

[*394] [***] 155] O'DONNELL, J. 

[**}>]] tn this appeal, the Ohio Consumers' Coun­
sel challenges an order issued by the Public Utilities 
Commission of Ohio ("PUCO") that approved a 2004 
agreement between the Dayton Power & Light Company 
("DP&L") and several other entities. Dominion Retail, 
Inc., Green Mountain Energy Company, Miami Valley 
Communications Council, and Industrial Energy Users-
Ohio, each of which had questioned DP&L's efforts to 
recoup the cost of changing its billing practices after the 
General Assembly deregulated the retail electricity mar­
ket in 1999. 

[**P2] The PUCO order at issue changed the way 
in which DP&L could recover its billing-system costs. 
For the reasons that follow, we affirm the PUCO's order. 

Facts 

l**?^] DP&L incurred the $ 18.8 million in bill­
ing-system costs at issue in this case because the statutes 
that deregulated electricity in Ohio required electric utili­
ties to "unbundle" or separate the costs of electricity gen­
eration from the costs of electricity distribution. See R.C. 
492S.10(CX2) and 4928.35. As a result, DP&L devel­
oped new computer programs enabling the company to 
produce the type of customer bills that the statutes and 
PUCO regulations requu^d in a deregulated electricity 
market. 

[**P4] In 2000, the PUCO approved DP&L's initial 
plan to charge "CRES providers" for the costs associated 
with the billing-system changes. A CRES provider is a 
provider of competitive retail electric service. See Ohio 
Adm.Code 4901:1-10-01(F) and 49ai:l-21-01(A)(10). 
Both Dominion Retail, Inc. and Green [*395] Mountain 
Energy Company — which joined the 2004 agreement at 
issue ~ are CRES providers. 

[**P5] In the competitive retail market for electric­
ity established by the General Assembly in 1999, cus-

EXHIBIT 
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tomers have the option to choose to continue paying their 
original electricity provider for generation service or to 
select a CRES provider for that service. R.C. 4928.14. 
Regardless of which provider the customer selects, the 
electricity generated by the provider is delivered over 
wires owned and maintained by the electric utility, and 
that company can continue to charge for the delivery 
service. 

[**P6] The PUCO requires electric utilities such as 
DP&L that distribute electricity to offer "consolidated 
billing" to the CRES providers that want to offer compet­
ing electricity generation service to retail customers in 
the utility company's territory, Ohio Adm.Code 4901:1-
10-29(0). See, also, Ohio Adm.Code 4901:1-10-01(0) 
("'Consolidated billing' means that a customer receives a 
single bill for electric services provided during a billing 
period" for both distribution services and generation ser­
vices). Evidence in the record before us indicates that 
DP&L had to do substantial reprogramming of its com­
puters to accommodate the new requirement that it offer 
a consolidated bill showing the unbundled charges in­
curred by any customer in its territory who chose to buy 
electricity generation service from a CRES provider 
while DP&L continued to provide electricity-distribution 
service to the customer. 

[**P7] [***1156] In makmg its initial 2000 plan 
to charge CRES providers for the billing-system 
changes, DP&L calculated that it would have to charge $ 
4.76 for each consolidated bill it generated for a CRES 
provider to fully recover the costs ofthe billing changes. 
DP&L concluded that potential CRES providers in its 
territory would not be willing to pay such a high price for 
the production of each customer bill, so DP&L chose to 
charge CRES providers $ 1.90 per bill under a one-year 
contract or $ 1.56 per bill under a two-year contract. 

[**P8] The lesser amount did not satisfy CRBS 
providers such as Dominion Retail and Green Mountain 
Energy Company, and as a result. Dominion filed a com­
plaint with the PUCO in 2003, and Green Mountain then 
intervened to challenge the amount DP&L charged 
CRES providers for each consolidated customer bill 
DP&L generated for them. The Miami Valley Commu­
nications Council -- a regional council of governments 
interested in promoting competition in the retail electric­
ity market - likewise filed a complaint against DP&L 
with the PUCO in 2003 alleging that DP&L charged 
CRES providers excessive amounts for billing services. 

[**P9] The PUCO consolidated the cases and 
granted motions to intervene filed by the Consumers' 
Counsel and Industrial Energy Users-Ohio. At a hearing 
before the PUCO on these complaints, Dominion Retail 
and Miami Valley offered [*396] evidence that the 
DP&L charges were "excessive and unreasonable," "dis-

courage[d] shopping," and constituted a "barrier to com­
petition." Expert testimony presented by the Consumers' 
Counsel echoed those views, describing the charges to 
CRES providers as "a significant impediment to compe­
tition" that would "significantly decrease the savings a 
residential customer would expect to realize" from 
switching to a new provider of retail electric-generation 
service. 

[**P10] After several days of hearings before the 
PUCO in 2004, all parties except the Consumers' Coun­
sel reached an agreement lo change the way in which 
DP&L could recover the $ 18.8 million in billing-related 
costs it had incurred from 1999 to 2001. The stipulation 
called for DP&L to charge CRES providers only $ .20 
per customer bill (to cover the cost of transmitting cus­
tomer data electronically between DP&L and the CRES 
provider) and then ~ beginning January 1, 2006 - al­
lowed DP&L to recover from all of its customers those 
costs of tbe billing-system changes that had been ap­
proved in an audit. 

[**P11] The stipulation also provided for DP&L to 
recover from a CRES provider's customers any of 
DP&L-s out-of-pocket costs resulting from the-default of 
that CRES provider after reasonable efforts to recover 
from the CRES provider. 

[**P12] The Consumers' Counsel refused to join 
the stipulation. The PUCO considered the objections 
raised by the Consumers' Coimsel but nonetheless ap­
proved the agreement in February 2005, concludmg that 
a reasonable arrangement would benefit ratepayers and 
the public. The Consumers' Counsel filed an application 
for rehearing, but the PUCO denied that application. This 
appeal followed. 

Standard of Review 

[**P13] "R.C. 4903.13 provides that a PUCO order 
shall be reversed, vacated, or modified by this court only 
when, upon consideration of the record, the court finds 
the order to be unlawful or um'easonable." Constellation 
NewEnergy, Inc. v. Pub. Util. Comm., 104 Ohio St.3d 
530, 2004 Ohio 6767, P50, 820 N.E.2d 885. The court 
will not reverse or modify a PUCO decision as to ques­
tions of fact if the decision was not manifestly against 
the weight [**'*'l 157] of the evidence and was not so 
clearly unsupported by the record as to show misappre­
hension, mistake, or willful disregard of duty. Mononga­
hela Power Co. v. Pub Utii Comm., 104 Ohio St3d 
571, 2004 Ohio 6896, 820 N.E.2d 921, P 29. The appel­
lant bears the burden of demonstrating that the PUCO's 
decision is against the manifest weight ofthe evidence or 
is clearfy unsupported by the record. Id. 

[**P14] Although the court has "complete and in­
dependent power of review as to all questions of law" in 
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appeals from the PUCO, Ohio Edison Co. v. Pub. Util. 
Comm, (1997), 78 Ohio St.3d 466, 469, 1997 Ohio 196, 
678 N.E.2d 922, the court has explained [*3971 that it 
may rely on the expertise of a state agency like the 
PUCO in interpreting a law where "highly specialized 
issues" are involved "and where agency expertise would, 
therefore, be of assistance in discerning the presumed 
intent of our General Assembly." Consumers' Counsel v. 
Pub. Utii Comm. (1979), 58 Ohio St. 2d 108, 110, 12 
O.G.3d 115, 388N.E.2d 1370. 

Analysis 

77;̂  Order Allowing DP&L to Charge Customers for 
the Billing-Related Changes Made by DP&.L Is Reason­
able 

[**P15] The Consumers' Counsel contends first 
that the multiparty agreement approved by the PUCO is 
not beneficial to ratepayers and that it improperly devi­
ates from DP&L's initial intention to recover from CRES 
providers rather than from consumers the $ 18.8 million 
cost of reprogramming DP&L's computers to accommo­
date new billing practices mandated by the General As­
sembly when the competitive retail market for electricity 
was established in Ohio. The PUCO, DP&L, and Domin­
ion Retail each counter those arguments, claiming that 
the PUCO's approval ofthe agreement was entirely rea­
sonable. 

[**P16] This court applies a three-part test when 
evaluating the reasonableness of settlements approved by 
the PUCO: whether the settiement is a product of serious 
bargaining among capable, knowledgeable parties; 
whether the settiement, as a package, benefits ratepayers 
and the public xnXQV̂st; and whether the settlement pack­
age violates any important regulatory principles or prac­
tices. Consumers' Counsel v. Pub. Util Comm. (1992), 
64 Ohio St.3d 123, 126, 1992 Ohio 122, 592 N.E.2d 
1370. See, also, AK Steel Corp. v. Pub. Util. Comm. 
(2002), 95 Ohio St. 3d 81, 82-83, 2002 Ohio 1735, 765 
N.E.2d 862. 

[**P17] The Consumers' Counsel urges that the 
agreement in this case fails the second and third prongs 
of the test, alleging that consumers will pay costs under 
the agreement that DP&L initially planned to recover 
solely from CRES providers. To support its argument, 
the Consumers' Counsel points to a separate one-page 
sidebar agreement between DP&L and the Consumers' 
Counsel. In that sidebar agreement from June 2000, 
DP&L had agreed that it would "not seek recovery from 
residential customers" for costs associated with "billing 
system modifications" made by DP&L. The PUCO's 
failure to enforce that earlier agreement when DP&L and 
other parties presented their new agreement in October 
2004 represented a "willful disregard of duty," according 
to the Consumers' Counsel. 

[**P18] However, the June 2000 sidebar agree­
ment was never filed with or approved by the PUCO, and 
for that reason, the PUCO refused to consider it when 
weighing the reasonableness ofthe 2004 agreement, ex­
plaining that "[ujnderstandings among parties that are 
important enough that the parties wish to [*398] have a 
means to bring them to the Commission's attention at a 
later time" should be [*'^*I15S] brought "to the Com­
mission for approval" when those understandings are 
reached. The PUCO has taken a similar approach in past 
cases, and we have approved that practice. See, e.g., 
Constellation NewEnergy, Inc. v. Pub. Util. Comm., 104 
Ohio St.3d 530, 2004 Ohio 6767, P14-15, 820 N.E.2d 
885 (approving the PUCO's refusal to consider side 
agreements that had not been incorporated into the 
agreement at issue); Cookson Pottery v. Pub. Util. 
Comm. (1954), 161 Ohio St 498, 505, 53 O.O. 374. 120 
N.E.2d 98, citing G.C. 614-17, the predecessor of R.C. 
4905.31 (contracts between a public utility and its cus­
tomers that are not filed with the PUCO "shall not be 
lawful"). R.C. 4905.31(E) provides that no financial ar­
rangement between a public utility and consumers "is 
lawful unless il is filed with and approved by" the 
PUCO. 

[**P19] The PUCO's refusal, then, to consider the 
unapproved June 2000 sidebar agreement between the 
Consumers' Counsel and DP&L appears consistent with 
past practice and with the relevant statutory provision. 

[**P20] The PUCO also properly applied our 
three-part test for weighmg the reasonableness of the 
October 2004 agreement at issue m this case. Ample 
evidence in the record supports the PUCO's conclusion 
that the agreement would be a "benefit to ratepayers and 
the public interest" and would "lunit[] any negative im­
pact on competition in DP&L's territory" by doing away 
with DP&L's initial plan to charge CRES providers up to 
$ 1.90 for each consolidated electric bill prepared by the 
utility company. 

[**P21] As the PUCO noted in its order, "it is a 
benefit to the ratepayers and the public interest for the 
parties to these cases to agree to a per-bill fee that is sub­
stantially lower than DP&L currently charges." The 
PUCO also explained that the 2004 agreement is consis­
tent with standard regulatory practices because other 
electric and gas utility companies have been allowed to 
recover from their customers the same kind of billing-
related charges that the agreemeni calls for DP&L to 
recover from its customers. 

[**P22] The agreement also brings other benefits 
to the consumer. The reduced charges to CRES providers 
for each customer bill will lower any barrier that may 
have kept Dominion Retail and other competitors of 
DP&L from winning customers for retail electricity gen-
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eration service in DP&L's territory. And because all cus­
tomers benefit from having greater choices in a competi­
tive retail electricity market, the stipulation's removal of 
a significant bartier to the entry of new competitors in 
DP&L's territory benefits al! customers in that area. As a 
result, as one wimess testified, it is reasonable lo ask all 
customers to pay for that benefit. 

[**P23] Upon review, we have concluded that the 
record supports the reasonableness of the PUCO's order 
approving the 2004 agreement and contains ["̂ 399] suf­
ficient probative evidence to justify the PUCO's factual 
findings that the agreement would benefit ratepayers and 
the public interest and would not violate any important 
regulatory principles or practices. The PUCO's decision 
fmding the agreement reasonable is therefore not "mani­
festly against the weight ofthe evidence" and is not "so 
cleEU'ly unsupported by the record as to show misappre­
hension, mistake, or willful disregard of duty." AT&T 
Communications of Ohio. Inc. v. Pub. Util. Comm. 
(2000), 88 Ohio St. 3d 549, 555, 2000 Ohio 422, 2000 
Ohio 423, 728 N.E.2d 371. 

The Order Allowing DP&L to Charge Cus tomers for 
the Billing-Related Changes Made by DP&lIs Lawful 

[**P24] The Consumers' Counsel fiirther chal­
lenges the lawfulness of the [***1159] PUCO's order, 
arguing that the PUCO should not have deviated from 
one of its own earlier orders and should have enforced 
various stamtory requirements that apply to utility rate 
increases. We conclude that the PUCO properly rejected 
both arguments. 

[**P25] First, the Consumers' Counsel contends 
that in accordance with the PUCO's 2000 order, DP&L 
could not recover its billing-related costs from CRES 
providers before 2007. However, in Consumers' Counsel 
V. Pub. Util. Comm. (1984), 10 Ohio St. 3d 49, 50-51, 10 
Ohio B. 312, 461 N.E.2d 303, we explained that the 
PUCO may change or modify earlier orders as long as it 
justifies any changes. The agreement reached by DP&L 
and the other parties in 2004, and approved by the PUCO 
in the proceedings below in 2005, created a new and 
entirely reasonable way for DP&L to recover the billmg-
related costs it had incurred between 1999 and 2001. As 
explained above, the record supported the change, and 
the PUCO fiilly explained its reasons for approving the 
agreement. The PUCO was not bound to adhere to an 
earlier arrangement that had created anticompetitive bar­
riers to the entry of new CRES providers in DP&L's ter­
ritory, and the PUCO's decision to remove those barriers 
by modifying an earlier PUCO order was not unlawful, 

[**P26] The Consumers' Counsel next contends 
that the statutory requirements for utility rate increases 
should have been followed in the proceedings below. 
Under the statute cited by the Consumers' Counsel, a 

public utility seeking to change ils existing rates for cus­
tomers must "file a written application" with the PUCO 
and must prove at any hearing held on the request that it 
is "just and reasonable," R.C. 4909.18. The application 
for a rate increase must also be published by the PUCO 
in a newspaper in the utility company's territory, R.C. 
4909.19, and public hearings must be held in large mu­
nicipalities in the affected service area, R.C. 4903.083. 

[**P27] Those specific statutory provisions were 
not followed in this case, as the proposal that DP&L's 
customers pay for the expenses it incurred to reprogram 
[*400] its computers between 1999 and 2001 to accom­
modate consolidated billing had emerged not from a 
formal rate-increase application but from the agreement 
between DP&L and the other parties in October 2004. 
Nonetheless, the agreement is valid, and the PUCO law­
fully approved it in February 2005. 

[**P28] The agreement in this case was reached in 
an R.C. 4905.26 complaint proceeding, not an R.C. 
4909.18 rate-increase proceeding (with all ofthe atten­
dant procedural requirements cited by the Consumers' 
Counsel). That former statutory provision was cited by 
CRES provider Dominion Retail and by the Miami Val­
ley Communications Council when they filed their sepa­
rate complaints againsi DP&L to initiate the proceedings 
that led to the agreement at issue several months later. In 
its February 2005 order approving the parties' settlement 
agreement, the PUCO acknowledged that the agreement 
"arose in the context of a complaint case" rather than in a 
rate-increase proceeding. 

[**P29] We have repeatedly held that utility rales 
may be changed by the PUCO in an R.C. 4905.26 com­
plaint proceeding such as this, without compelling the 
affected utility to apply for a rate increase under R.C. 
4909.18. See, e.g., Lucas Cty. Commrs. v. Pub. Util. 
Comm. (1997), 80 Ohio St.3d 344, 347, 1997 Ohio 112, 
686 N.E.2d 501 ("Pursuant to R.C. 4905.26 -̂  * *, the 
commission may conduct an investigation and hearing, 
and fix new rales to be substituted for existing rates, if it 
determines that I"̂ ** 1160] the rates charged by the util­
ity are unjust and unreasonable"); Allnet Communica­
tions Servs., Inc. v. Pub. Util. Comm. (1987), 32 Ohio 
St.3d 115, 117, 512 NE.2d 350 ("R.C. 4905.26 is broad 
in scope as lo what kinds of matters may be raised by 
complaint before the PUCO. In fact, this court has held 
that reasonable grounds may exist to raise issues which 
might strictly be viewed as 'collateral attacks' on previ­
ous orders"); Ohio Util. Co. v. Pub. Util. Comm. (1979), 
58 Ohio St. 2d 153, 157,12 0.0.3d 167, 389 N.E.2d 483 
(in an R.C. 4905.26 proceeding, the PUCO can "orderQ 
that new rates be put in effect"). 

[**P30] As R.C. 4905.26 itself provides, "any per­
son, firm, or corporation," as well as the PUCO itself. 
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may file a complaint alleging that an existing or pro­
posed utility rate or charge is unjust or unreasonable. 
That kind of allegation was raised by both Dominion 
Retail and the Miami Valley Communications Council in 
the proceedings below, each of which questioned the 
charges that DP&L imposed on CRES providers for con­
solidated-billing services. R.C. 4905.26 indicates that the 
parties to a complaint proceeding "shall be entitled to be 
heard, represented by counsel, and to have process to 
enforce the attendance of wimesses." No allegation exists 
that those requirements were not met in the proceedings 
below, and in fact the PUCO held several days of hear­
ings on the complaints and heard from multiple wit­
nesses, including a witness who testified on behalf of the 
Consumers' Counsel. 

[*401] [**P31] Some ofthe testimony in the RC. 
4905.26 complaint proceeding before the PUCO in 2004 
indicated that the PUCO's 2000 order - which allowed 
Dp&L to charge CRES providers for the computer-
related consolidated-billing costs that il incurred between 
1999 and 2001 -- was unreasonable and posed a barrier 
to the entry of new CRES providers in DP&L's service 
area, Testimony presented after mostpf the parties in the 
complaint proceeding reached their October 2004 
agreement indicated that shifting the computer-related 
costs from CRES providers to DP&L's customers would 
foster competition in DP&L's service area by "mak[lng] 
it easier for CRES providers to offer savings to custom­
ers." Multiple witnesses also testified that the agreed 
resolution of the complaint proceeding was reasonable 
and appropriate. Relymg on that evidence in the record, 
the PUCO approved the agreement in February 2005. 

[**P32] The PUCO acted lawfully. As noted 
above, this court has allowed the PUCO to impose new 
utility rates or to change existing rates in other R.C. 
4905.26 complaint proceedings, and there is no dispute 
that the PUCO complied with all of the procedural re­
quirements in the statute by holding a hearing and by 
allowing the parties to be represented by counsel and to 
compel the attendance of wimesses. 

The Portion of the PUCO's Order Giving DP&L 
Additional Protections in the Event of a CRES Provider's 
Default Is Also Reasonable and Lawful 

[**P33] Although the Consumers' Counsel primar­
ily focuses on the reasonableness and lawfulness ofthe 
PUCO decision permitting DP&L to charge ils customers 
for the costs that DP&L incurred when it made software 
changes in order to produce unbundled consolidated cus­
tomer bills, the Consumers' Counsel also challenges a 
provision ofthe PUCO order allowing DP&L to recover 
from a CRES provider's customers any of DP&L's out-
of-pocket costs resulting from the default of that CRES 
provider. 

[**P34] The PUCO and DP&L argue that the Con­
sumers' Counsel should not be permitted to raise this 
issue because she did not first raise it in the application 
for [••*1161] rehearing before the PUCO. Those par­
ties are cortect in that R.C. 4903.10 slates, "No party 
shall in any court urge or rely on any ground for reversal, 
vacation, or modification not so set forth in the applica­
tion.." Yet the Consumers' Counsel did challenge the 
default recovery mechanism in the application for rehear­
ing, and the PUCO addressed the issue in its order deny­
ing rehearhig. The Consumers' Counsel has therefore 
properly raised the issue. 

[**P35] The default-recovery mechanism approved 
by the PUCO is unlawful according to the Consumers' 
Counsel because no statutory or regulatory provisions in 
Ohio expressly permit that kind of financial protection to 
be given to an [*402] electricity distributor like DP&L. 
Notably, though, the Consumers' Counsel cites no statu­
tory provisions that disallow the practice either. 

[**P36] R.C. 4928.08(B) requires CRES providers 
to "provid[e] a financial guarantee sufficient to protect 
customers and electric distribution utilities from default," 
and Ohio Adm.Code 4901:l-24-08(C> allows an electric­
ity distributor (like DP&L) to "apply for relief at the 
PUCO if a CRES provider fails to maintain such a guar­
antee. Those provisions - the only ones cited by the 
Consumers' Counsel ~ do not prevent the PUCO from 
approving the kind of additional financial protections 
given to DP&L to ensure that it will not incur losses 
when a CRES provider in its territory defaults. 

[*'*'P37] As one wimess testified before the PUCO 
about this so-called default recovery rider, it "establishes 
a reasonable and appropriate process for the recovery by 
DP&L of prudently incurred costs of a CRES provider 
default * * * [and] will protect DP&L from costs that 
DP&L may incur to procure replacement power to serve 
customers who had been served by a defaulting CRES 
provider." Another witness testified that because DP&L 
does not select CRES providers (customers do), and be­
cause DP&L does not benefit from CRES providers' ser­
vices (customers do), it is reasonable for the customers 
of a CRES provider to reimburse an electricity distribu­
tor such as DP&L for the out-of-pocket costs DP&L in­
curs when the CRES provider defaults. Testimony before 
the PUCO also indicated that similar default recovery 
mechanisms currently protect natural gas distributors. 

[**P38] The PUCO cited and agreed with all of 
that testimony, stating in its February 2005 order that the 
default recovery mechanism "is not prohibited by any 
current stamte or rule" and is in fact "permissible under 
the current statutory system." The likelihood that DP&L 
will ever invoke the default recovery mechanism is 
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small, the PUCO noted, but it is "a reasonable method to 
spread the risk ofthe competitive market." 

[**P39] The PUCO's findings as to the reasonable­
ness of this particular provision of the 2004 agreement 
are supported by the record, and its legal conclusion that 
the provision is not unlawful is correct. The order, there­
fore, allowing DP&L to recover from a CRES provider's 
customers any of DP&L's out-of-pocket costs resulting 
from the default ofthe CRES provider was both reason­
able and lawful. 

Conclusion 

[**P40] For the reasons explained above, the order 
ofthe PUCO that allowed DP&L (1) to shift from CRES 
providers to DP&L's customers the costs that DP&L in­
curred to update its computer software in order to pro­
vide consolidated customer bills for CRES providers in 
its territory and (2) to recover from a ['*403] CRES pro­
vider's customers any of DP&L's out-of-pocket costs 

resulting from the default ofthe CRES provider was both 
reasonable and lawftil. The PUCO ftilly explained the 
rationale [**'*II62] for its order, evidence in the record 
supports the PUCO's decision, and the order is not incon­
sistent with any statutoiy or regulatoiy requirements. 
Therefore, the order of the PUCO is affinned. n I 

nl In accordance with S.Ct.Prac.R. 1X(8), 
the Consumers' Counsel filed a list of additional 
authorities before the oral argument in this case. 
That list of citations was timely filed, and we 
therefore deny the PUCO's and DP&L's motions 
to strike the list. 

Order affirmed. 

MOYER, C.J., RESNICK, PFEIFER, LUNDBERG 
STRATTON, O'CONNOR and LANZINGER, JJ., con­
cur. 



BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

IN THE MATTER OF THE CONSOLIDATED ) 
DUKE ENERGY OHIO, INC. RATE ) Case Nos. 03-93-E]:^ATA et a l 
STABILIZATION PLAN REMAND AND ) 
RIDER ADJUSTMENT CASES ) 

AFFIDAVIT OF JOCK J. PITTS 

STATE OF OHIO ) 
)SS: 

COUNTY OF HAMILTON) 

I, JOCK J. PITTS, being first duly cautioned and sworn, hereby state as follows: 

1. I am the President of People Working Cooperatively, Inc. ("PWC"), a Cincinnati-

based, Ohio non-profit corporation whose mission is to provide critical home repairs, including 

weatherization services, for the very low-income elderly and disabled homeowners residing in 

the Duke Energy-Ohio ("DE-O") service territory. PWC has been an intervenor in the earlier 

phase of this proceeding (referred to as the "DE-O RSP Case"), which resulted in an Opinion and 

Order by the Public Utilities Commission of Ohio ("PUCO") that was overturned by the Ohio 

Supreme Court on appeal and remanded to the PUCO for this second phase. I make this 

statement in response to Duke Energy Ohio's FirstSet of Interrogatories and Requests for 

Production of Documents Propounded to PWC. 

2. In response to DE-O's Interrogatories 10-12,1 was party to meetings with the 

Office of Consumers' Counsel ("OCC") and to several conference calls with representatives of 

the OCC during the course ofthe RSP Case, the purpose of which was to discuss the possibility 

of reaching a stipulation among the consumer and marketer parties. In particular, on April 13, 

EXHIBIT 



2004,1 was present at a meeting at OCC's offices, attended by OCC personnel, representatives 

of the consumer parties and representatives of the marketer parties. Although the parties did not 

sign a written confidentiality agreement, OCC counsel asked at the beginning ofthe meeting to 

agree to keep the discussions held during the meeting confidential Subsequent to the meeting, 

OCC counsel provided a proposed stipulation for the consumer and marketer parties* review^ 

comment and agreement, with die proposed stipulation marked "CONFIDENTIAL 

SETTLEMENT OFFER MATERIAL (NOT FOR ANY OTHER USE)." All subsequent e-mail 

versions ofthe OCC proposal were similarly marked. While counsel for PWC was Ihe addressee 

on e-mails fi-om OCC and the parties participating in thc negotiations with OCC, PWC counsel 

forwarded all communications from OCC to me personally. 

3. PWC also engaged in settlement discussions with OPAE separately, although informed 

by its counsel that he was having similar discussions with other consumer parties. Again, no 

written confidentiality agreement was entered into. Rather, the parties agreed orally to keep the 

discussions held in pursuit of settlement of then consiuner issues confidential. 

Further Affiant sayeth naught. 

r \ : ^ < ^ 
Jock J. Pitts, President 

SWORN TO AND SUBSCRIBED before me, a Notary public, this l2Akdav of March, 
2007. 

• - ^ ^ ^ 

SEAL) STEFAWLOLSON 
HiOTARY PUBLIC. STATE OF CHW 

. m COMMISSION EXPIRES O ^ - ^ m 1 



DENISE WILLIS, 5/13/04 5:53 P M -0400, CONFIDENTIAL Settlement Proposal 

Date: Thu, 13 May 2004 17:53:42 -0400 
From: "DENISE WILLIS" <WILLIS@occ.state.oh.us> 
To: <dboehinlaw@aoi.coin>, <drinebolt§aol. coin>, <inkurtzlaw€aol-coin>, 

<Dane - StinsongBaileyCavalieri, coin>, <SBLOOMFIELD§ BRICKER - COM>, 
<tobrieii@BRICKER.COM>, <broyerebrscolaw-coin>, 
<MchriEtensen@ColuinbuElaw,org>, <cgoodinan@energymarketers .com>, 
<Korkos2AeFirEtEnergyCorp.coin>, <niiiorgan Blase int i .org>, 
<sranda22oemwncinh.coin>, <RICKS§0HA1^ET-0RG>, 

<Shawn. leyden@pseg.coin>, 
<Thomas . McWamee^puc. state. oh. us>, <bakahn@vs sp - cora>, 
<mhpetricof f @ vssp. com>, <wjairey^ vssp. coin> 

Cc ; •• RAWDY CORBIW" <CORBlN@occ . State - oh. us>, 
"BRUCE HAYES" <H&YES@occ.state.oh.us>, 
"BETH HIXON" <HIXON§occ.state.oh.us>, 
"ANN HOTZ" <HOTZ@occ.state.oh-US>, 
"RYAN LIPPE" <LIPPE@occ.State.oh.us>, 
"ROSS POLTZ" <PULTZ@occ-state-oh.us>, 
"DAWN REDMOND-TARKINGTON" <REDMOND§occ,state.oh.us>, 
"LARRY SAUER" <SAUER@occ.state-oh.us>, 
"JEFF SMALL" <SMALL@occ.state.oh-us>, 
"DENISE WILLIS" <WILLIS@DCC.state.oh.us> 

Subject: CONFIDENTIAL Settlement Proposal 

Sent on behalf of Jeff Small: 

The attached Settlement Proposal is being distributed to our regular 
service list. Please inform me if you believe that others should 
receive this material. 

Jeff Small 
small^occ.state.oh.us 

Denise Willis 
Case Team Assistant 
OCC 
Willis@OCC.state.oh.us 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AHD/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL, ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED- IF YOU ARE NOT OR BELIEVE THAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT- PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
fclESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT, THANK 
YOU. 

Attachment converted: Macintosh HD:PrDposal05-13-04.doc (WDBH/MSWD) 
{OOOE80D8 ) 

Printed for "Mary W. Christensen" <mchristensen@columbuslaw-org;> 
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DENISE WILLIS, 1Q/27/Q4 4:30 F M -0400, Confidential Settlement Communication ID C 

Date: Wed, 27 Oct 2004 16:30:07 -0400 
From: "DENISE WILLIS" <WILLIS§occ.state-oh.us> 
To: <dboehmlaw@aol-com>, <drinebolt§aol.com>, <mkurtzlaw§aol.com>, 

<Dane. Stinson§BaileyCavalieri. com>, <SBLdOMFIELD@BRICKER. COM>, 
<tobrienQBRICKER-COM>, <broyer@brscolaw.coni>, 
<Mchristensen@Coluinbuslaw, OTg>, <cgoodinan@energymarketers .coin>/ 
<Korkos2A§FirstEnergyCorp.com>, <nmorgan@lascinti.org>, 
<tschneider&ing3glaw.com>, <srandazEo@mwncmh-com>, 

<RICKS g OHANET.ORG>, 
<shawn. leydenSpseg, com>, <Thomas .McNamee@puc. state . oh. us>, 
<vern -margardipuc .state.oh.us>, <William-Wright8puc. state,oh,us>, 
<bakahn^vssp. coni>, <mhpetricof f gvssp. com>, <w j aireyi vssp - com> 

Subject: Confidential Settlement Communication in Case No. 03-93-EL-ATA 

Please see the attached confidential settlement communication from Jeff 
Small in the above captioned case-

Please contact me if you have any trouble with this email. 

Denise Willis 
Case Team Assistant 
OCC 
willis§OCC.state.oh-us 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED^REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE~̂  NOT'oF BELI^^ 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT- PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT- THANK 
YOU. 

Attachment converted: Macintosh ED:SettlementComml0-27-04.pdf (PDF /CARO) 
(O0QF6CD5) 
Attachment converted: Macintosh HD:BulletResponses 10-27-04 -pdf (PDF 
/CARO) {000F6CD6) 

Printed for "Mary W. Christensen" <mchristensen@columbuslaw.org> 
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DENISE WILLIS, 11/3/04 5:38 PM -05QQ, Fwd: Confidential Settlement Communication i 

Dete : Wed, 03 Nov 2004 17:38:03 -0500 
From: "DENISE WILLIS" <WILLIS§occ.state .oh.us> 
To: <Mchristensen8Columbuslaw.org>, < jp i t t sSpwchomerepa i r s .o rg> 
Sub jec t : Fwd; Conf iden t i a l Se t t l ement Communication i n Case No. 

03-93-EL-ATA 

As promised during your discussion today with Janine and Bruce, please 
find attached the confidential settlement communication from OCC, dated 
October 2 7th. Please feel free to discuss these matters with Janine or 
Bruce. 

Thank you. 

Denise Willis 
Case Team Assistant 
OCC 

Willis@OCC.state,oh-us 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH 
IT XS ADDRESSED AND MAY CONTAIN CONFIDEHTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL- ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE. NOT OR BELIEVE J"HAT YOU ARE NOT 
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT- ' PLEASE" 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HA\^ RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU. 
Date: Wed, 27 Oct 2004 16:30:07 -0400 
From: "DENISE WILLIS" <WILLIS@0CC,State.oh.us> 
Sub jec t : Conf iden t i a l Se t t l ement Communication in Case No- 03-93-EL-ATA 
Mime-Version: 1.0 
Content -Type: m u l t i p a r t / m i x e d ; boundary="=_0B28CDP5 .B3D2BB.21" 
P l ea se see t h e a t t ached c o n f i d e n t i a l s e t t l e m e n t communication from J e f f 
Small in t h e above cap t ioned c a s e . 

P l ease con tac t me i f you have any t r o u b l e with t h i s e m a i l . 

Denise W i l l i s 
Case Team A s s i s t a n t 
OCC 
willis@OCC.state.oh.us 

CONFIDENTIALITY NOTICE: 

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSOI[r OR ENTITY TO WHICH 
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL 
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR 
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE TEAT YOU ARE NOT 
THE IHTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE 
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS 
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK 
YOU . 

Attachment converted: Macintosh HD:SettlementCoramlO-27-04.pdf 2 (PDF 
/CARO) (000FB49E) 

Printed for "Mary W. Christensen" <mchristensen@columbuslaw.org> 
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PREPARED BY: Counsel 

15. Provide and describe all agreements between OCC and any Party to the above 

proceedings or any member or affiliate of a Party to the proceedings. Agreements 

include written or oral terms agreed upon by the participants and include, but are not 

limited to, protective agreements, confidentiality agreements, agreements to support or 

oppose any item or position, and any other commitments made among the counterparties. 

RESPONSE: See General Objection Nos. 1, 3, and 5. Nonetheless, without waiving 

these objections, OCC states that Protective Agreements have been executed between the 

OCC and the following entities: Duke Energy; Duke Energy Retail Sales, LLC; Cinergy 

Corp.; and the Ohio Hospital Association. The former three agreements were executed 

with counsel who serve Duke Energy, and are readily available to Duke Energy. The 

Ohio Hospital Association agreement Is attached. 

PREPARED BY: Counsel 

16. Provide any analysis by OCC or its employees, agents, contractors, experts, or 

persons regarding the auctions and retail or wholesale competitive prices in Ohio and any 

other states including, but not limited to, New Jersey, Maryland, New York, Maine, 

Massachusetts, Michigan, Illinois, Texas, and Georgia. 

RESPONSE: See General Objection Nos. 1, 2, 3, 5, and 7. Nonetheless, without 

waiving these objections, OCC states that it has filed testimony, coirmnents and/or other 

pleadings m Commission proceedings related to this subject matter regarding electricity, 

which are located on the Commission's website. For example, see Case Nos. 03-2144-

EL-ATA, 04-1371-EL-ATA, 05-936-EL-ATA, 06-1112-EL-UNC, 04-169-EL-UNC, 06-

n53-EL-UNC, 04-1047-EL-ATA, 03-93-EL-ATA, et al., 05-276-EL-ArR, 02-2779-EL-

ATA, et al, 0L2164-EL-ORD, and 05-376-EL-UNC. Additionally, general information 
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OHIO ADMINISTRATIVE CODE 
Copyright (c) 2006 Anderson Publishing Company 

*** THIS DOCUMENT IS CURRENT THROUGH DECEMBER 25,2006 *** 

4901:1 UTILITIES 
Chapter 4901:1-20 Transition Plan of Electric Utility 

OAC Ann. 4901:1-20-16 (Anderson 2006) 

4901: J -20-16 Corporate separation. 

(A) Purpose and scope Electric utilities are required by section 4928.17 ofthe Revised Code, to file with the commis­
sion an apphcation for approval of a proposed corporate separation plan. The rule provides that ail the stale's electric 
utility companies must meet the same standards so a competitive advantage is not gained solely because of corporate 
affiliation. This rule should create competitive equality, preventing unfair competitive advantage and prohibiting the 
abuse of market power. Generally, this rule applies to iht activities ofthe regulated utility and its transactions with its 
affiliates. However, to ensure compliance with this rule, examination ofthe books and records of other affiliates may be 
necessary. Compliance with paragraph (G)(4) of this rule shall begin immediately. Compliance with the remainder of 
this rule shall coincide with the start date of competitive retail electric service, January J, 2001, unless extended by 
commission order for an electric utility pursuant to division (C) of section 4928.01 ofthe Revised Code. 

(B) Definitions 

(1) "Affiliates" are companies that are related to each other due to common ownership or control. The affiliate 
standards shall also apply to any internal merchant function ofthe electric utility whereby the electric utility provides a 
competitive service. 

(2) "Electric utilities" are as defmed in division (A)(11) of section 4928.0] ofthe Revised Code. 

(3) "Fully allocated costs" are the sum of direct costs plus an appropriate share of indirect costs. For purposes of 
this rule, the term "fully allocated costs" shall have the same meaning as the term "fully loaded embedded costs" as that 
term appears in division (A)(3) of section 4928.17 of the Revised Code. 

(4) "Employees" are al) full-time or part-time employees.of an electric utility or its affiliates, as well as consult­
ants, independent contractors or any other persons perfonning various duties or obligations on behalf of or for an elec­
tric utility or its affiliate. 

(5) "Competitive supplier" means any entity or entities, including aggregators, brokers, and marketers, offering to 
supply electricity or energy-related goods or services at retail, by sale or otherwise, within the service territory ofthe 
electric utilit)'. 

(6) "Customer" means any entity that is the ultimate retail consumer of goods and services. 

(C) Beginning on the starting date of competitive retail electric service, no electric utility shall supply in this state, 
either directly or through an affiliate, a noncompetitive retail electric service and a competitive retail electric service (or 
a noncompetitive retail electric service and a product or service other than retail electric service) unless under a com­
mission-approved corporate separation plan. 

(D) Cross-subsidies between an electric utility and its affiliates are prohibited. An electric utility's operating em­
ployees and those of its affiliates shall work/function independently of each other, 

(E)Electric utilities that structurally separate regulated electric utility business from nomegulated business and that 
certify to the commission on an annual basis that there is no sharing of employees and that there are no unregulated 
transactions between the electric utility and the unregulated affiliate, may be granted exemptions from certain atidiC re­
quirements. 
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(F) This rule applies to all affiliate transactions and shared services. Transactions made in accordance with rules or 
regulations approved by the federal energy regulatory commission, securities and exchange commission, and the com­
mission, which rules the electric utility shall maintain in its cost allocation manual (CAM) and file with the commission, 
shall provide a rebuttable presumption of compliance with the costing principles contained in this rule. Upon a showing 
of reasonable grounds for complaint, the electric utility has the burden of proof to demonstrate compliance with ap­
proved transactional costing rules or regulations. 

(G) Electric utilities are required by section 4928.17 of the Revised Code to file an application for approval of a 
proposed corporate separation plan. The proposed plans shall include provisions relating to the following: 

(1) Structural safeguards 

(a) An electric utility shall place a copy ofthe minutes of each board of directors meeting in the CAM in accor­
dance wifh paragraph (J) of this rule, where it shall be maintained for a minimum of three five years. 

(b) An electric utility may not share employees with any affiliate, ifthe sharing, in any way, violates paragraph 
(G)(4) of this rule. An electric utility shall maintain ui the CAM a copy of the job description of each shared employee 
(except for shared consultants and shared independent contractors). The electric utility shall maintam in the CAM a list 
ofthe names of and job summaries for shared consultants and shared independent contractors. An electric utility shall 
ensure that all shared employees appropriately record and charge their time based on fiilly allocated costs. An electric 
utility shall add to the CAM a copy of all transferred employees' previous and new job descriptions, 

(c) Electric utilities and their affiliates that provide services lo customers within the electric utility's service terri­
tory shall function independently of each other and shall not share facilities and services if such sharing in any way vio­
lates paragraph (G)(4) of this rule. 

(d) During an interim period, an electric utility has tbe burden of establishing "good cause" for selecting an interim 
functional separation plan (as opposed to a structural separation). The interim plan shall provide a detailed timelbie for 
progression to full structural separation and shall be subject to periodic commission staff review at the staffs discretion. 

(2) Separate accounting Each electric utility and its affiliates shall maintain, in accordance with generally accepted 
accounting principles and an applicable uniform system of accounts, books, records, and accounts that are separate from 
the books, records, and accounts of its affiliates. 

(3) Financial arrangements Except as the commission may approve, the fmancial arrangements of an electric utility 
are subject to the following restrictions: 

(a) Any indebtedness incurred by an affiliate shall be without recourse to the electric utility, 

(b) An electric utility shall not enter into any agreement with terms under which the electric utility is obligated to 
commit funds lo maintain the financial viability of an affiliate. 

(c) An electric utility shall not make any investment in an affiliate under any circumstances in which the electric 
utility would be liable for the debts and/or liabilities ofthe affiliate incurred as a resuh of actions or omissions of an 
affiliate. 

(d) An electric utility shall not issue any security for the purpose of financing the acquisition, ownership, or opera­
tion of an affiliate. 

(e) An electric utility shall not assume any obligation or liability as a guarantor, endorser, surety, or otherwise with 
respect to any security of an affiliate. 

(f) An electric utility shall not pledge, mortgage, or use as collateral any assets ofthe electric utility for the benefii 
of an affiliate. 

(4) Code of conduct 

(a) The electric utility shall not release any proprietary customer information (e.g., individual customer load pro­
files or billing histories) to an affiliate, or otherwise, without the prior authorization ofthe customer, except as required 
by a regulatory agency or court of law. 

(b) On or after the effective date of this rule, the electric utility shall make customer lists, which include name, ad­
dress, and telephone number, available on a nondiscriminatory basis to all nonaffiliated and affiliated certified retail 
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electric competitors transacting business in its service territory, unless otherwise directed by the customer. This para­
graph does not apply to customer-specific information, obtained with proper authorization, necessary to fulfill the terms 
of a contract, or infonnation relating to the provision of general and administrative support services. 

(c) Employees ofthe electric utility's affiliates shall not have access to any information about the electric utility's 
transmission or distribution systems (e.g., system operations, capability, price, curtailments, and ancillary services) that 
is not contemporaneously and in the same form and manner available to a nonaffiliated competitor of retail electric ser­
vice. 

(d) Electric utilities shall treat as confidential all information obtained from a competitive supplier of retail electric 
service, both affiliated and nonaffiliated, and shall not release such information unless a competitive supplier provides 
authorization to do so, or unless the information was or thereafter becomes available to the public other than as a result 
of disclosure by the electric utilities. 

(e) The electric utility shall not tie (nor allow an affiliate to tie) or otherwise condition the provision ofthe electric 
utility's regulated services, discounts, rebates, fee waivers, or any other waivers ofthe electric utility's ordinary terms 
and conditions of service, including but not limited to tariff provisions, tothe taking of any goods and/or services from 
the electric utility's affiliates. 

(f) The electric utility shall ensure effective competition in the provision of retail electric service by avoiding anti­
competitive subsidies fiowing from a noncompetitive retail electric service to a competitive retail electric service or to a 
product or service other than retail electric service, and vice versa. 

(g) The electric utility, upon request from a customer, shall provide a complete list of all suppliers operating on the 
system, but shall not endorse any suppliers nor indicate that any suppHer will receive preference because of an affiliate 
relationship. 

(h) The electric utility shall ensure retail electric service consumers protection against unreasonable sales practices, 
market deficiencies, and market power. Employees ofthe electric utility or persons representing tbe electric utility shall 
not indicate a preference for an affiliated supplier. Ali electric utilities shall, at a minimum, provide information in their 
transition filings so as to enable the commission to determine whether they have met their burden of proof to satisfy this 
paragraph as it relates to joint advertising between the electric utility and an affiliate, joint marketing activities between 
the electric utility and an affiliate, and the use ofthe name and logo ofthe electric utility, 

(i) The electric utility shall provide comparable access to products and services related to tariffed products and ser­
vices and specifically comply with the following: (i) An electric utility shall be prohibited from unduly discriminating in 
the offering of its products and/or services; 

(ii) The electric utility shall apply all tariff provisions in the same manner to the same or similarly situated entities, 
regardless ofany affiliation or non affiliation; 

(iii) The electric utility shall not, through a tariff provision, a contract, or otherwise, give its affiliates preference 
over nonaffiliated competitors of retail electric service or their customers in matters relating to any product and/or ser­
vice; 

(iv) The electric utility shall sffictly follow all tariff provisions; 

(v) Except to the extent allowed by state law, the electric utility shall not be permitted to provide discounts, re­
bates, or fee waivers for any state regulated monopoly service; and 

(vi) Violations of this rule shall be enforced and subject to the disciplinary actions described in divisions (C) and 
(D) of section 4928.18 ofthe Revised Code. 

Cj) Shared representatives or shared employees ofthe electric utility and affiliated competitive supplier shall clearly 
disclo.̂ e upon whose behalf their representations to the public are being made. 

(k) Notwithstanding paragraph (G)(4) of this rule, in a declared emergency situation, an electric utility may take 
actions necessary to ensure public safety and system reliability. The electric utility shall maintain a log of all such ac­
tions that do not comply with parag;raph (G)(4) of this rule, which log shall be subject to review by the connmission. 

(5) Complaint procedure The electric utility shall establish a complaint procedure for the issues concerning com­
pliance with this rule. All complaints, whether written or verbal, shall be referred to the general counsel ofthe utility or 
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their designee. The legal counsel shall orally acknowledge the complamt within five working days of its receipt The 
legal counsel shall prepare a written statement ofthe complaint that shall contain the name ofthe complainant and a 
detailed factual report ofthe complaint, including all relevant dates, companies involved, employees involved, and the 
specific claim. The legal counsel for the electric utility shall inform the complainant that the complainant has the right 
to submit a written characterization ofthe complaint and the facts supporting it for entry into the CAM. Ifthe complain­
ant desires to submit such a written characterization, the legal counsel for the electric utility shall include that charac­
terization in the CAM. The legal counsel shall communicate the results ofthe preluninary investigation to the com­
plainant in writing within thirty days after the complaint was received, including a descripfion ofany course of action 
thai was taken. The legal counsel for the electric utility shall inform the complainant that the complainant has the right 
to submit a response to the results ofthe preliminary investigation and/or action taken by the electric utility for entry 
into the CAM. If the complainant desires to submit such a written response, the legal counsel for the electric utility shall 
include that response in the CAM. The legal counsel shall keep a file in the CAM, in accordance with paragraph (J) of 
this rule, of all such complaint statements for a period of not less than five years. This complaint procedure shall not in 
any way limit the rights of a party to file a complaint with the commission. 

(H) Additional transition plan content requirements for a corporate separation plan 

(1) A description and timeline of all planned education and training, throughout the holding company structure, to 
ensure that electric utility and affiliate employees know and can implement the policies and procedures of this rule. 

(2) A copy of a policy statement to be signed by electric utility and affiliate employees who have access to any 
nonpublic electric utility information^ which mdicates that they are aware of, have read, and will follow all policies and 
procedures regarding limitation on tfae use of nonpublic electric utility infonnation. The statement will include a provi­
sion stating that failure to observe these limitations will result in appropriate disciplinary action. 

(3) A description ofthe internal compliance monitoring procedures and the methods for corrective action for com­
pliance with this rule. 

(4) A detailed description outlining how the electHc utility aaiditsaffiliat^^^ riiTe, except pa^-
graph (K) of this rule. The format shall list the rule and then provide the description. For example: Corporate separation 
paragraph (G)(1)(b) of this rule - an electric utility may not share employees with any affiliate, ifthe sharing, in any 
way violates paragraph (G)(4) of this rule. 

- Detailed description of compliance. 

(5) Each electric utility shall make available for commission staff review the initial CAM, the contents of which 
are set forth in paragraph (J) of this rule. 

(6) A detailed listing ofthe electric utility's electric services and the electric utility's transmission and distribution 
affihates' electric services. 

(I) Access to books and records 

(1) The commission staff has the authority to examine books, accounts, and/or other pertinent records kept by an 
electric utility or its affiliates as they may relate to the businesses for which corporate separation is required under sec­
tion 4928,17 ofthe Revised Code. 

(2) The commission staff may investigate such electric utility and/or affiliate operations and the interrelationship of 
those operations at the commission staffs discretion. In addition, the employees and officers ofthe electric utility and its 
affiliates shall be made available for informational interviews, at a mutually agreed time and place, as required by the 
commission staff to ensure proper separations are bemg followed. 

(3) If such employees, officers, books, and records cannot be reasonably made available to the commission staff in 
the state of Ohio, then upon request ofthe commission staff, the appropriate electric utility or affiliate shall reimburse 
the commission for reasonable travel expenses incurred. 

(J) Cost allocation manual 

(1) Each electric utility's affiliate, which provides products and/or services to the electric utility and/or receives 
products and/or services from the electric utility, shall maintain information in the CAM, documenting how costs are 
allocated between the electric utility and affiliates and the regulated and nonregulated operations. 
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(2) The CAM will be maintained by the electric uulity. 

(3) The CAM is intended to ensure the commission that no cross-subsidization is occurring between the electric 
utility and its affiliates. 

(4) The CAM will include: 

(a) An organization chart ofthe holding company, depicting all affiliates, as well as a description of activities in 
which the affiliates are involved; 

(b) A description of all assets, services, and products provided to and from the electric utility and its affiliates; 

(c) All documentation including written agreements, accounting bulletins, procedures, work order manuals, or re­
lated documents, which govem how costs are allocated between affiliates; 

(d) Information on employees who have either transferred from the electric utility lo an affiliate or are shared be­
tween the electric utility and an affiliate and shall be consistent with paragraph (G)(1)(b) oflhis rule. 

(e) A log of all complaints brought to the utility regarding this rule; and 

(f) Board of director minutes. 

(5) The method for charging costs and transferring assets shall be based on fijily allocated costs. 

(6) The costs should be traceable to the books ofthe applicable corporate entity. 

(7) The elecnic utility and affiliates shall maintain all underlying affiliate transaction information for a minimum 
of five years. 

(8) Following approval of a corporate separation plan, an electric utility shall send to the director ofthe ufilities 
department of iht commission (or their designee) every six months a summary of any_chang^ in the CAM. 

(9) The electric utility shall designate an employee who will act as a contact for the commission staff, when seek­
ing data regarding affiliate nansactions, personnel transfers, and the sharing of employees. The electric utility shall up­
date the commission of changes in the contact. 

(K) Commission staff audits 

(l)The commission staff will perform an audit of the CAM in order to ensure compliance with this rule. 

(2) In order lo facilitate meaningful data collection, the initial engagement shall cover the first twelve months after 
the starting date of competitive retail electric service. 

(3) Audits will be at the commission staffs discretion, but will attempt to follow a biermial schedule, unless other­
wise ordered by the commission. 

(4) Durmg an interim functional separation period, additional audits may be required and an external auditor se­
lected and managed by the commission may conduct the audit. 

History 

Eff 3-10-00; 10-23-04 

Rule promulgated under: RC 111.15 

Rule authorized by: RC 4928.06 

Rule amplifies: RC 4928.17, 4928.18,4928.31(A)(2), 3928.34(A)(8) 

R.C. 119,032 review dates: 08/02/2004 and 11/30/2008 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter ofthe Application of 
The Cincinnati Gas & Electric Company 
To Modify its Non-Residential Generation 
Rates to Provide for Market-Based Standard 
Service Offer Pricing and to Establish a Pilot 
Alternative Competitively-Bid Service Rate 
Option Subsequent to Market Development 
Period 

In the Matter ofthe Application of The 
Cincinnati Gas & Electric Company for 
Authority to Modify Current Accountmg 
Procedures for Certain Costs Associated 
with The Midwest Independent Transmission 
System Operator 

In the Matter ofthe Application of The 
Cincinnati Gas & Electric Company for 
Authority to Modify Current Accounting 
Procedures for Capital Investment in its 
Electric Transmission and Distribution 
System And to Establish a Capital 
Investment Reliability Rider to be Effective 
After the Market Development Period 

Case No. 03-93-EL-ATA 

Case No. 03-2079-EL-AAM 

Case No. 03-2081-EL-AAM 
Case No. 03-2080-EL-ATA 

MEMORANDUM CONTRA OF THE 
OFFECE OF THE OHIO CONSUMERS' COUNSEL 
TO CINCINNATI GAS & ELECTRIC COMPANY'S 

APPUCATION FOR REHEARING 

I. INTRODUCTION 

On September 29,2004, the Public Utihties Commission of Ohio ("Commission") issued 

an Opinion and Order ("Order") in the above-captioned cases that contained rates and terms of 

service that differed in some respects from a Stipulation and Recommendation ("Partial 

Stipulation") filed by the Cincinnati Gas & Electric Company ("CG&E" or the "Company") and 

agreed to by some ofthe intervenors in these cases. The Office ofthe Ohio Consumers' Counsel 

("OCC"), the Ohio Marketers Group and Constellation Power Source, Inc. as well as the 



Company filed apphcations for rehearing ofthe Commission's Order on October 29,2004. Tfae 

OCC, pursuant to Ohio Adm. Code 4901-1-35, submits this Memorandum Contra to CG&E's 

Application for Rehearing. 

CGScB's October 29, 2004 filing improperly ventures outside the statutory purpose of an 

application for rehearing and the Commission's authority on rehearing, as set forth in R.C. 

4903.10: 

Such application [for rehearing] shall be in writing and shall set 
forth specifically the ground or grounds on which the applicant 
considers the order to be unreasonable or unlawful. No party shall 
in any court urge or rely on any ground for reversal, vacation, or 
modification not so set forth in the application. 

CG&E asks the Commission to "either (I) reinstate tbe [Partial] Stipulation; (II) adopt the 

alternative proposal more ftilly described in the attached memorandum in support and 

attachments 1,2, and 3, or, (III) acknowledge and approve CG&E's statutoiy right to implement 

its previously filed market-based stand service offer (MBSSO) "̂  CG&E's efforts to submit 

another post market development period ("post-MDP") apphcation in the guise of an application 

for rehearing should be rejected as unlawful. 

The new proposal by CG&E should be limited to seeking approval of a new plan that is 

subject to investigation by the Commission and all interested parties, subject to a hearing, and 

after briefing is concluded regarding the factual, pohcy and legal implications of the new 

proposal.^ Nonetheless, the Company's proposals regarding three alternative routes will be 

addressed seriatim as part of this pleading. 

CG&E Application for Rehearing at 2. 

^R.a 4903.09; R.C. 4909.18. 



II. ARGUMENT 

A. The Commission Should Not "Reinstate" the Partial Stipulation^ 

CG&E states twelve "assignments of error" that, in total;, essentially state that the 

Commission should not have made any modifications to the Partial Stipulation.̂  The OCC's 

reasons for opposing the Partial Stipulation are amply stated in the OCC's Brief, Reply Brief and 

Application for Rehearing.̂  Separately, the Company argues that the "Commission's Order is 

unlawful on six counts." These matters will be addressed in this pleading ^ 

CG&E first argues that, "absent the consent of CG&E," the Commission may not "set the 

competitive retail electric service price that CG&E m3.y offer consumers through hs MBSSO."^ 

The Commission previously rejected CG&E's argument in the context ofthe Commission's 

promulgation of competitive bidding rules. 

[AJlthough the provisions of MBSSO and CBP provide for 
generation service, it is incorrect to state that these service offerings 
are not subject to the Commission's jurisdiction. Section 
4928.14(A), Revised Code, specifically provides for MBSSO tariffe 
to be filed wifh the Commission under Section 4909.18, Revised 
Code, and Section 4928,14(6), Revised Code, requires the adoption 
of rules for the provision of CBP.̂  

^ CG&E's nomenclature regarding "reinstating" the Stipulation is misplaced. E.g. AppUcation for Rehearing at 5. 
The Commission never adopted the Stipulation, so there is nothing to "reinstate." 

^ CG&E Application for Rehearing at 5-8. As stated in the OCC*s briefs in this case, the Stipulation contained 
many illegal provisions that the Commission should not approve. The OCC has argued that additional modifications 
are required by Ohio law, OCC Application for Rehearing (October 29, 2004). 

^ OCC Brief (June 22, 2004), OCC Reply Brief (July 2, 2004); OCC Application for Rehearing (October 29.2004). 
Tlie OCC opposed the Partial Stipulation on policy as well as legal grounds. See, e.g., OCC Application for 
Rehearing at 25 (̂ 'demand side management and demand response programs"). The OCC's arguments in its eariier 
pleadings are incorporated herein. 

^ CG&E Application for Rehearing at 23. 

* In ve Proviulgation of Rules Pursuant to Section 4928.14, Revised Code, Case No. 01-2164-EL-ORD, Entry on 
Rehearing at 2 (February 4, 2004) ("Rules Case 02-2164"). 



As cited by the Commission in Rules Case 01-2164, R.C. 4909.15 pK)vides for Commission 

authority over an application by "any public utility desiring to estabhsh any rate." CG&E itself 

relies on such Commission jurisdiction when this position suits its purposes. For example, 

CG&E asks the Commission to impose CG&E's plan to unreasonably raise rates while 

discouraging competition by making only a portion of rates associated vdth the Company's 

generation-related services bypassable. CG&E also proposes that the Commission "o])en a 

proceeding to determine the conditions under which an electric distribution utility mzj purchase 

or build a generating facility and recover the costs."^ Subject mattra-jurisdiction maynot be 

conferred or withdravra by the "consent of CG&E" in total or in part, and may not be conferred 

or withdrawn by the Company when such jurisdiction is advantageous to CG&E. CG&E*s own 

arguments in these cases support the Commission's earlier holding regarding jurisdiction. 

Moreover, the General Assembly has not granted electric utilities the power of consent 

over the Commission's adjudication. When the General Assembly granted the power of consent, 

as in certain telephone utility ratemaking, the General Assembly was expHcit.'̂  Therefore, 

CG&E does not have the power of consent in this proceeding, as reflected in the principle of 

expressio unius est exclusio alterius. 

In the absence of a statutory provision for Commission orders to be subject to CG&E's 

consent, CG&E is left with what is stated in Ohio law. The Ohio General Asse53ibly provided for 

a rehearing process and an appeal process. An electric utility's consent is not part ofthe process: 

"the making of such an application shall not excuse any person firom complying with the order, 

^ CG&E AppUcation for Rehearing at 5 (emphasis added). 

^̂  R.a 4927.04(A)(1). 



or operate to stay or postpone the enforcement thereof, without a special order ofthe 

commission."'̂  

The Company's first argument on rehearing should be rejected. 

Second, CG&E argues that R.C. 4928.02(G) prohibits the Commission firom orderingthe 

Company to "subsidize the market."'^ CG&E argues that the Order should not have made cliarges 

for the Company's generation-related services more bypassable and that the Commission maj not 

order the Company to provide certain limited concessions that CG&E offered to settle these cases 

with favored signatories.'̂  As stated in the OCC's briefs and its Application for Rehearing, noa-

bypassable charges for CG&E's generation-related services are illegal and anti-compeUtiYe. "̂  The 

Commission's removal of non-bypassable charges for more customers is a step towards conpiiance 

with R.C. 4928.14, not a subsidy. On rehearing, the Commission should remove the remaininginon-

bypassable charges related to CG&E's generation-related services. The Commission shouldieject 

the Partial Stipulation that proposes a complex and illegal scheme that would limit competition after 

the end ofthe market development period. 

Third, CG&E argues that the Order is confiscatory because it hmits the Company's ability 

to recover costs. CG&E believes that it will incur costs that support the imposition of a **Tate 

stabihzation charge" ("RSC") and "annually adjusted component" C'AAC") charge that are 

contained in the Partial Stipulation.̂ ^ These charges constitute the non-bypassable portion ofthe 

"R.C. 4903.10(B), 

" Id, at 24. 

'Md,at25. 

'" See, e.g., OCC Brief at 51 (June 22, 2004); R.C. 4928.14. 

'̂  CG&E Application for Rehearing at 25-26. 



standard service offer proposed by CG&E. '̂  in reality, these charges cover the provision of 

generation-related services that are illegal and anti-competitive as argued directly above. 

CG&E's also states in its third argument that the Commission "fail[ed] to permit CG&E to 

establish accounting defenals for residential distribution costs and to extend the residential 

regulatory transition charges through December 31,2010."^^ CG&E argues that a 1983 court case 

did not consider accounting deferrals to be a rate increase.'̂  However, the Commission correctly 

based its decision on the electric restructuring legislation enacted in 1999 (sixteen years after the 

decision cited by CG&E) that imposed a fî eze on electric rates.*'' 

The "clear statutory authority" pointed to by CG&E °̂ regarding regulatory transition 

charges, R.C. 4928.40, does not pemiit the Commission to order transition charges beyond those 

agreed to by CG&E and approved by the Commission in CG&E's electric transition plan ("ETP") 

cases. Such a change is illegal as a matta: of contract law and collateral estoppel. Also, no 

evidentiary record exists in these cases to support transition costs above those authorized by the 

Commission in CG&E's ETP cases. Moreover, it is disingenuous for the Company to agree to a 

provision in a settlement as part oi^ quid pro quo and then, years later, seek to unilaterally take 

back a concession. This creates an imbalance in the furst case (in this situation, in the CG&E 

ETP cases) and shows a lack of good faith on the part ofthe Company. The Commission should 

not reward such attempt because regulatory approval would create significant uncertainty 

'̂  The rate stabilization charge is bypassable for some customers under limited conditions. Stipulation at 7. The 
Order increases the potential number of customers who can bypass the charge (Order at 19), but does not eliminate 
the non-bypassable charge for any class of customers. 

"CG&E Application for Rehearing at 26. 

'* Id., citing Office of Consumers' Counsel v. Pub. Util. Comm. 6 Ohio St. 3d 377,378-379. 

'̂'Order at 34. 

°̂ CG&E Application for Rehearing at 26. 

'̂ Sec, e.g., OCC Brief at 20-24 (June 22, 2004). 



regarding whether parties can rely on the terms of a settlement. Changes to a settlement should 

only occur if all parties agree to an amendment to that settlement. The Company may not turn 

back the clock on its ETP cases, and the Commission should firmly take this position. 

Fourth, CG&E argues that the Commission decided these cases based on "evidence on 'rate 

shock'" that lies outside the record.̂ ^ The Company's argument seems limited to 2005 charges that 

do not apply to residential customers.̂  However, the OCC is concemed that this fourth "count" 

again attempts to support CG&E's illegal scheme to collect a RSC and an AAC charge fi-om all 

customers (i.e. including residential customers). The Company's standand service offer should be 

market-based - as required by R.C. 4928.14 and supported by the OCC on numerous occasions^ ~ 

and not be based on the recovery of costs that CG&E claims based on its generation-related 

services. The Commission should not lose sight ofthe fact that CG&E's proposals would saddle 

customers with significant rate increases. 

Fifth, CG&E claims that the Commission's Order "threatens CG&E with divestiture of its 

generation assets" and that the Company "is not bound by the Transition Plan Stipulation approved 

by the Commission hi case no. 99-165S-EL-ETP."^ The Company's fundamental, preposterous 

position appears to be that it can ignore Commission regulation and the Company's agreements 

whenever it suits CG&E! The Company crafted and executed the stipulation in its ETP case (the 

"Transition Plan Stipulation") that the Commission adopted, in principal part, in the ETP cases. 

The Company committed to support the hmitations placed in the Transition Plan Stipulation. The 

^̂  CG&E Application for Rehearing at 26-27. 

^' Order at 32. The CG&E Application for Rehearing contains few point citations to the Order causing a degree of 
imprecision in the Company's arguments. 

^̂  OCC Brief at 1M 2 (June 22,2004); OCC Reply Brief at 18-20 (July 2, 2004); OCC Application for Rehearing at 
7-11 (October 29, 2004). 

^̂  CG&E Application for Rehearing at 27. 



Company failed to object to the Commission's order in CG&E's ETP cases, and the Company has 

lost its right to appeal the order.̂ '* The Company is legally bound to the corporate separation plan 

that it agreed to in its BTP cases. "While the Order in the above-captioned cases upholds many of 

the requirements contained in the CG&E's ETP cases, it is illegal to permit the Company to delay 

its corporate separation obligations indefinitely.̂ ^ 

The Company's corporate separation plan, established pursuant to the requirements of R.C. 

4928.17, does not require "divestiture" ofgeneration assets but requires the provision of generation 

and "wires" services through "fully separated affiliates."^ The Company's corporate separation 

plan was established, in compHance with R.C. 4928.17(A)(3), to "ensure that the utility will not 

extend any undue preference or advantage to any affiliate, division, or part of its own business 

engaged in the business of supplying tbe competitive retail electric service * "* * ."̂ ^ The connection 

between CG&E's electric distribution utility and its generation functions hes at the heart ofthe 

problem with the Company's applications in these cases and the proposed Partial Stipulation. 

CG&E seeks the protection ofthe generation portion of its business by means of adding charges that 

are non-bypassable imless the customer agrees to the loss of essential distribution service. No other 

provider ofgeneration service is likewise positioned. Enforcement of CG&E's corporate separation 

plan is required by the law and supports the policy goals stated in R.C. Chapter 4928. 

2* R.C. 4928.10. 

^̂  OCC Application for Rehearing at 17-18 (October 29. 2004). 

^ The word "divestiture" or "divest" are not found in the Chapter 4928 statotes regarding coipoiate separation. 
That chapter requires the operation of certain parts ofthe utility business through separate affiliates. 

" R.C. 4928.17 provides that, "beginning onthe starting date of competitive retail electric seivice, no electric utility 
shall engage in this state * * * in the businesses of supplying a noncompetitive retail electric service, or in the 
businesses of supplying a noncompetitive retail electric service and supplying a product or service other tiian retail 
electric service, unless the utilit)' implements and operates under a corporate separation plan thai is approved by 
ihe public utilities commission under this section * * * ." (Emphasis added.) Conq>liance is not optional. 



Sixth, CG&E states that R.C. 4909.18 provided the Commission with only six months to 

decide these cases and that the Company is entitled, pursuant to R.C. 4909.42, to "implement the 

MBSSO rates for non-residential consumers set forth in [CG&E's] January 10,2003 application on 

January 1,2005 "̂ ^ While the rates that CG&E threatens to implement are non-residential, the OCC 

is concemed that the Company may apply its faulty reasoning to residential charges at a later point 

in time. 

R.C. 4909.18 does not require a decision withm six months; it allows for such a decision 

'Svhere practicable." Following CG&E's juggemaut of legal reasoning, the Company claims that 

the Commission's lacks subject matter jurisdiction in these cases,̂ ' claims that it made filings 

pursuant to the Commission's jurisdiction under R.C. 4909.18/^ and finally claims that the 

reference in R.C. 4909.42 to filmgs pursuant to R.C. 4909.18 entitles the Company to impose rates 

other tlian those prescribed by the (Ilommission in these cases." R.C. 4909.42 does not support 

CG&E's tortured interpretation ofthe law. That section addresses a process for implementing rates 

if the Commission does not act within a prescribed period, as well as a mechanism to reconcile 

interim rate increases with the Commission's final order. As stated above, CG&E relies upon the 

jurisdiction ofthe Commission in these cases and again in its sixth "count" However, CG&E's 

various applications in these cases were not filed so as to conform to the requirements of R.C. 

4909.18 regarding the substance ofthe filings or the notice requirements.*^ R.C. 4909.42 does not 

permit a public utility to "implement rates without refijnd,''but states fliat a utility need not refund 

'" CG&E Application for Rehearing at 28. 

^'Id. at 23-24. 

^' Id. at 27. 

"ld.at2S. 

^ For example, CG&E has not provided the exhibits mentioned in R.C, 4909.18 or sought any waiver concerning 
those requirements. 



amounts that "exceed the amounts authorized by the commission's final order," The Company 

must comply with the Commission's final order,̂ ^ so there could be no amounts charged in 2005 

that exceed the amounts finally authorized by the Commission. 

CG&E has failed to support its assignments of error in its Application for Rehearing. The 

Commission should deny CG&E's application for rehearing and adjust fee Order in these cases 

according to the matters raised by the OCC on rehearing. 

B. The Commission Should Not Adopt CG&E's Alternative Proposal 

A major portion ofthe Company's pleading is devoted to the description of yet another, 

"alternate" proposal by CG&E regarding post-MDP service. Such a proposal is not a proper part of 

an Application for Rehearing of an Order in a case that has been pending since 2003. The General 

Assembly prohibited the sort of surprise proposal that has been filed by CG&E. 

The principal prohibition against CG&E's alternative is found in the legal requiremeait tiiat 

an applicant must give tiie pubhc notice of proposed rates and other proposals at the outset ofthe 

case " not at tiie end ofthe case as CG&E has filed for its "alternative,"^ While CG&B*s proposal 

might be properly made part of a new application for the approval of rates, with an opportunity for 

^̂  R.C. 4903,25. A person who willfiiUy fails to comply with a commission order is "guilty of a felony ofthe fifth 
degree." R.C. 4903.99. 

^̂  R.C. 4909.19; R.C. 4909.43(B). 
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hearing and other due processes, the Commission should be concemed (in any event) that the new 

proposal contains blatantly unlawfizl requests.^' 

CG&E's new proposal would eliminate the "special residential shopping mcentive" 

provided in the Partial Stipulation,"*^ impose a new "irLfi"astructure maintenance fimd" based on the 

legacy "little g" rate,*'̂  assess a new "system reiiabiiity tracker*' using an uncapped flow-through 

mechanism,"*' continue restrictions on the bypassability of imjustified "provider of last resort" 

charges,'*' modify the charge for the "annual adjustment component" from the Partial Stipulation 

and firom the Order,̂ ^ and reject the Commission's recognition that CG&E costs can decrease to 

mitigate against cost increases that the Company proposes placing in the "annual adjustment 

component."^^ The OCC's preliminary analysis suggests that CG&E's new proposal would likely 

result in more than a 20 percent increase in "little g" for a non-shopping residential customer in-

2006, before any consideration of increases in the '*wh*es" portion ofthe bill that -are proposed by 

^̂  See, e.g., 4909.18. CG&E asks the Conunission to consider on "rehearing" matters that have not had a hearing. 
R.C. 4903.10 states that the Commission "shall not upon such rehearing take any evidence that, with reasonable 
diligence, could have been offered upon the original hearing." CG&E is required to make its new proposals in a 
new application. 
Also, the only party that has stated its agreement to the new terms is an affiliate of FirstEnergy Corp. FirstEnergy 

Solutions Corp. Memorandum in Support (November 4,2004). Such weak agreement does not satisfy the 
Commission's standard, under Ohio Adm. Code4990l:l-35-02, of ̂ 'substantial si^)port." CG&E*s concept that 
parties will show agreement with the alternative proposal in their own fillings also contravenes the Coixmiission's 
rules. Tliere is no legal mechanism at this late stage ofthe case, in R.C. 4903.10 or elsewhere, for parties to support 
an alternative proposal stated in an application for rehearing. Ohio Adm. Code 490]-l-35(B) provides for parties to 
file a "memorandum contra''' the rehearing application, not a nQemorandum in support as encouraged by CG&E. 

^̂  CG&E Application for Rehearing, Attachment 1 at 10. 

39 CG&E Application for Reheariag at 12. 

"•'Id. at 13. 

^'Id. 

^Md. 

id. 
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