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ATTACHMENT A

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

IN THE MATTER OF THE CONSOLIDATED )

DUKE ENERGY OHIO, INC. RATE ) Case Nos. 03-93-EL-ATA et al.
)
)

STABILIZATION PLAN REMAND AND
RIDER ADJUSTMENT CASES

AFFIDAVIT OF JOCK J. PITTS

STATE OF OHIO )
} 8S:
COUNTY OF HAMILTON)

I, JOCK J. PITTS, being first duly cautioned and sworn, hereby state as follows:

L. [ am the President of People Working Cooperatively, Inc. (“PWC™), a Cincinnati-
based, Ohio non-profit corporation whose mission is to provide critical home repairs, including
weatherization services, for the very low-income elderly and disabled homeowners residing in
the Duke Energy-Ohio {(“DE-Q") service territory. PWC has been an intervenor in the earlier
phase of this proceeding (referred to as the “DE-O RSP Case™), which resulted in an Opinion and
Order by the Public Utilities Commission of Ohio (“PUCO™) that wag overturned by the Ohio
Supreme Court on appeal and remanded to the PUCO for this sccon& phase. | make this
statement in response to Duke Energy Ohio's FirstSet of Inlerrogatories and Requests for
Production of Documents Propounded to PWC.

2. In response to DE-O's interrogatories 10-12, [ was party to meetings with the
Office of Consumers” Counsel (“OCC”) and to several conference calls with representatives of
the OCC during the course of the RSP Case, the purpose of which was to discuss the possibility

of reaching a stipulation among the consumer atd marketer partizs. In particular, on April 13,



2004, | was present at a meeting at QCC’s offices, attended by OCC personnel, representatives
of the cansumer parties and representatives of the marketer parties. Although the parties did not
sign a written confidentiality agreement, OCC counse!l asked at the beginning of the mesting to
agree to keep the discussions held during the meeting confidential. Subsequent to the mesting,
QCC counsel provided a proposed stiputation for the consumer and marketer parties’ review,
comment and agreement, with the proposed stipuiation marked “CONFIDENTIAL
SETTLEMENT OFFER MATERIAL (NOT FOR ANY OTHER USE).” All subsequent e-mail
versions of the OCC proposal were similarly marked. While counsel for PWC was the addressee
on e-mails from OCC and the parties participating in the negotiations with OCC, PWC counsel
forwarded all communications from OCC to me personally.

3. PWC also engaged in settlement discussions with OPAE separately, a]though mformed
by 1ts counsel that he was having similar discussions with other consumer parties. Again, no
written confidentiality agreement was entered into. Rather, the parties agreed orally to keep the
discussions held in pursuit of settlement of their consumer issues confidential.

Further Affiant sayeth naught.

Jock J. Pitts, President

SWORN TO AND SUBSCRIBED before me, a Notary public, this u_:!_“\day of March,
2007.

(SEAL) - STEFAN L. OLSON



DENISE WILLIS, 5/13/64 5:53 PM -0400, CONFIDENTIAL Settlement Proposal 1

Date: Thu, 13 May 2004 17:53:42 0400
From: "DENISE WILLIS" <WILLIS5€occ.state.oh.us>
Ta: <dboshmlawfaol.com», <drineboltéaol.com>, <mkurtzlawfacl.com>,
<Dane.Stinson@BaileyCavalieri.com>, <SBLOOMFIELDEBRICKER.COM>,
<tobrien@BRICKER.COM>, <broyer@brscolaw.com>,
<MchrietensenlColumbuslaw.org>, <cgoodmanéenergymarketers.com>,
<KorkoszA8FirstEnerqylorp.com>, <nmorganBlascinti.org>,
<srandazzofmwncmh.com>, <RICESPOHANET.ORG>,
<shawn.leydengpseg.com>,
<Thomas . McNamee@puc.state.oh.us>, <bakahnBvssp.com>,
<mhpetricofflvsep.com>, <wjairey@vssp.com>
Cc:; "RANDY CORBIN" <CORBIN€occ.state.oh.us>,
"BRUCE HAYES" <HAYESBocc.state.oh.us>,
"BETH HIXON" <HIXON@occ.state.oh.us>,
"BNN HOTEZ" <HOTZEocc.state.oh.us>,
"RYAN LIPPE" <LIPPEfocc.state.oh.us>,
“ROSS PULTZ" <PULTZ€occ.state.ch.us>,
"DAWN REDMOND-TARKINGTON" <REDMONDRocc.state.oh.us>,
"LARRY SAUER"” <SAUERfocc.state.oh.us>,
"JEFF SMALL" <SMALLRocc.state.ch.ue>,
"DENISE WILLIS* ‘<WILLIS@occ.s8tate.oh.us>
Subject: CONFIDENTIAL Settlement FProposal

Sent on behalf of Jeff Small:

The attached Settlement Proposal is being distributed to our regular
service list. Please inform me if you believe that others should
receive this material.

Jeff Small
smalllocc.state.oh.us

Denise Willis

Case Team Assistant
oce
willisfocc.state,.oh.us

CONFIDENTIALITY HOTICE:

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON DR ENTITY TC WHICH
IT IS ADDRESSED AND MAY CONTAIN CONRFIDENTIAL AND/OR PRIVILEGED LEGAL
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OF
DISTRIBUTION IS PROBIBITED. IF YOQU ARE NOT OR BELIEVE THAT YOU ARE NOT
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE
REPLY TQ THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK
YOU.

Attachment coaverted: Macintosh HD:Proposa105—13—04.doc (WDBN/MSHD }
(0CDEBODS)

Printed for "Mary W. Christensen" <anchristensen@columbusiaw.org>

L@/598 39vd R0 ' Z.BTSPEETP bE 2B iBBZ/CT/ER
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DENISE WILLIS, 10/27/04 4:30 PM -0400, Confidential Settlement Commumication in C 1

Date: Wed, 27 Oct 2004 16:30:07 -—-0400

From: "DENISE WILLIS" <WILLISfocc.state.oh.us>

To: <dboehmlawfacl.com>, <drinebolt€acl.com>, <mkurtzlaw€anl.com>,
<Dane.Stinson€BaileyCavalieri.com>, <SBLOOMFIELDRBRICKER.COM>,
<tobrien@BRICKER.COM>, <broyer@brscolaw.com>,
<MchriztensenéColumbus]law.pnrg>, <cgoodmanfenergymarketers.com>,
<Korkoszh@FirstEnergyCorp.com>, <nmorgan€lascintl.org>,
<tschneiderémgsglaw.com>, <srandazzofmwncmh.com™>,

<RICKSROHANET.ORG>, :
<shawn. leydenépseg.com>, <Thomas.McNameefpuc.state.oh.us>,
<vern.margardfpuc.state.gh.us>, <William.Wright@puc.state.oh.us>,
<bakahn@vssp.can>, <mhpetricoffévssp.com>, <wjairsyfévesp.com>

Subject: Confidential Settlement Communication in Case No. 03-93-EL-ATA

Flease see the attached confidential settlement communication from Jeff
Small in the above captioned case.

Please contact me if you have any trouble with this email.

Penise Willis

Case Team Assistant
Gce
willis@ococ.state.oh.us

CONFIDENTIALITY NOTICE:

THIS COMMUNICATION IS INTENDED DNLY FOR THE PERSCN OR ENTITY TO WHICEHE
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS PROHIBITED. TIF YOoU ARE WOT OR BELIEVE THBAT YOU ARE ROT
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO ¥NOT REARD IT. PLEASE
REPLY TO THE SENDER ONLY AND INDICATE THAY YOU EaVE RECEIVED TEIS
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK
YOU.

Attachment converted: Macintosh HD:SettlementComml0-27-04.pdf (PDF /CARO)

(DODOFECDS )
Attachment converted: Macintosh HD:BulletResponsesl0-27-04.pdf (PDF

/CRRO) (Q0O0OF&CDE)

Printed for "Mary W. Christensen” <mchristensen@columbusiaw.org>
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DENISE WILLIS, 11/3/04 5:38 PM -0500, Fwd: Confidential Settlement Comupunication i 1

Date: Wed, 03 Nov 2004 17:38:03 ~0500

¥Yrom: "DENISE WILLIS" <WILLIS8occ.state.oh.us>

To: <Mchristensen®Columbuslaw.org>, <jpittsé@pwchomerapairs.org>

Subject: Fwd: Confidential Settlement Communication in Case Ha.
03-93-EL-ATZ

As promised during your discussion today with Janine and Bruce, please
find attached the confidential settlement communication frqm occ,rdated
Octouber 27th. Please feel free to discuss these matters with Janine or
Bruce.

Thank you.

Denise Willis

Cage Team Assistant
occ
willisfocc.state.oh.us

CONFIDENTIALITY NUTICE:

THIS COMMURICATION IS IMNTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH
IT IS ADDRESSED AND MAY CONTAIN CONFIDERTIAL AND/OR PRIVILEGED LEGAL
GOVERNMENTAL MATERIAL. ARY UNAUTHORIZED REVIEW, USBE, DISCLOSURE OR
DISTRIBUTION IS PROHIBITED. IF. YOU ARE HDTqOR,BELIEVEVTﬁgm YOU ARE MNOT
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE’
REPLY TO THE SENDER ONLY AND IWDICATE THAT YOU EAVE RECEIVED THIS
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COFPIES OQF IT. THANK
YOU.

Date: Wed, 27 Oct 2004 16:30:07 -0D400

From: "DENISE WILLIS" <WILLIS&occ.state.oh.us>

Subject: Confidential Settlement Communication in Case No. 03-93-EL-ATA
Mime-Version: 1.0 )

Content-Type: multipart/mixed; boundary="=_0828CDF5.B3iDZBBZ1"

Please see the attached confidential settlement communication from Jeff
Small in the above captioned case.

Please contact me if you have any trouble with this email.

Denise Willis

Case Team Assistant
oCC
willis€occ.state.oh.us

CONFIDENTIALITY NOTICE:

TEIS COMMUNICATION IS TNTENDED ONLY FOR TEE PERSON OR ENTITY TC WHICH
IT IS ADDRESSED AND MAY CONTAIWN CONFIDERTIAL AND/OR PRIVILEGED LEGAL
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS PROHIBITED. IF YOU ARE NQOT OR BELIEVE THAT YOU ARE NOT
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO ROT READ IT. PLEASE
REPLY T0 THE SENDER ONLY ARD INDICATE THAT YOU HAVE RECEIVED THIS
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK
YOU.

Attachment converted: Macintosh HD:SettlementComml0-27-04.pdf 2 (PDF
/CARO) (O0CFB49Ej

Printed for "Mary W. Christensen" <mchristensen @columbuslaw.org>-
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ATTACHMENT B

Cinergy Corp.

1535 East Broad Steeet, 215t Floor
Columbus, OH 43215

Tel 614.221.7551

Fax £14.221.75356
peolbert@cinergy.com

PavL A, CoLBERT
Senior Counsel

CINERGY.

May 8, 2000

Mr. Robert S, Tongren

Ohio Consumers’ Counsel

77 South High Street, 15t Floor
Cotlumbus, Ohio 43215

Re: PUCO Case No's. 99-1658-EL-ETP, 99-1659-EL-ATA, 99-1660-EL-
ATA, 99-1661-EL-AAM, 99-1662-EL-AAM, and 99-1663-EL-UNC.

Dear Mr. Tongren:

Conditioned upon the settlement of all issues between the Office of
the Ohio Consumers’ Counsel {OCC) and The Cincinnati Gas 8 Electric
Company (CG&E)} in the above referenced cases, and a Commission final
order adopting such settlement without material modification, CG&E
agrees to enter into the foliowing Agreement with the OCC:

1. To develop and implement, by July 1, 2001, a customer
information database to track customer complaints
associated with CG&E's electric and gas customers as stated
below:

a. CG&E shall accept customer complaints through its
call center, 1 person or in writing.

b.  CG&E shall create and maintain a customer complaint
coding system, interfaced with its CS5 system, that
enables CG&E to track and prepare periodic reports


mailto:pcolbert@cinetgy.com

regarding customer complaints by certified supplier
and complaint classification.

c. CG&E shall electronically distribute incoming
complaints to a CG&E representative, the OCC and
the affected gas marketer or certified electric supplier.
Nothing prohibits CG&E from providing this
information to the PUCO.,

d. CG&E shall document the actions taken by it or the
subject gas marketer or certified electric supplier to
resolve each complaint and log such actions into the
tracking system.

€. The OCC shall have access and authority to log
complaints into the tracking system.

L CG&E may defer the costs of, but shall not seek cost
recovery of the development of its tracking systemt
other than through the RTC approved in tts Transition
Plan Case.

g OCC agrees and will not challenge deferral of the costs
against the Transition Revenues that the Commission
approves for recovery by CG&E in the above referenced
cases.

CG&E will contribute $500,000 to a customer education
campaign concerning customer choice jointly managed and
designed by CG&E and OCC. Such contribution will be
made within 30 days after the Final Order of the
Commission in the above referenced cases. The campaign
shall target residential customers in CG&E’s certified
territory. The goal of the campatgn shall be to [acilitate the
implementation of competitive electric retail competition for
residential customers in CG&E’s certified territory in the
most efficient manner practicable. OCC agrees and will not
challenge deferral of the costs against the Transition
Revenues that the Commission approves for recovery by
CG&E in the above referenced cases. CG&E may defer the
costs of, but shall not seek recovery of this contribution



other than through the RTC approved in its Transition Plan
Case.

3. CG&E will contribute $250,000 to the Ohio Department of
Development {ODOD) over the next two years as requested
by ODOD for development programs in the State. OCC
agrees with and will not challenge deferral of the costs
against the Transition Revenues that the Commission
approves for recovery by CG&E in the above referenced
cases. CG&E may defer the costs of, but shall not seek
recovery of this contribution other than through the RTC
approved 1n its Transition Plan.

4. CG&E agrees that OCC may review CG&E’s Cost Allocation
Manual (CAM). Prior to reviewing the CAM, CG&E and OCC
shall execute a confidentiality agreement regarding the
treatment of non-public information contained in the CAM.
Such confidentiality agreement shall be executed no later
than December 31, 2000.

5. Pursuant to a confidentiality agreement, CG&E agrees that
the OCC may review the market monitoring information that
CG&E must maintain pursuant to Commission Order and
Ohio Administrative Code Section 4901:1-21-02. CG&E and
OCC shall enter into such confidentiality agreement no later
than December 31, 2000.

The above represents the entire Agreement between CG&E and
OCC and may not be amended unless agreed to by both parties n
writing. The undersigned hereby execute this Agreement and each
represents that it 1s authorized to enter into this Agreement this 8th day
of May, 2000.

THE CINCINNATI GAS & ELECTRIC COMPANY

oAl LA

Pau! A. Colbert, Senior Counsel .
[ts Attorney




OHIO CO{N%S COUNSEL
Y y"-_ ’ ) -
By: m (e §f€9 Keens

"E:zic:‘B. Stephens, Leéﬁl Director
Its Attorney



ATTACHMENT C

OHIQ CONSUMERS' COUNSEL, APPELLANT, v, PUBLIC UTILITIES COM-
MISSION OF OHIO ET AL., APPELLEES.

No. 2005-0945

SUPREME COURT OF OHIO

116 Ohio 8t. 3d 394; 2066 Ohio 4706; 853 N.E.2d 1153; 2086 Ohic LEXIS 2900

May 9, 2006, Submitted
September 27, 2006, Decided

PRIOR HISTORY: APPEAL from the Public Utilities
Commission, MNos. 03-2403-EL-CSS, 04-85-EL-CSS,
and 03-2241-EL-ATA. Ohio Consumers' Counsel v.
PUC, 1G9 Ohip St. 3d 1412, 2006 Ohio 1892, 845
N.E.2d 5@, 2006 Ohio LEXIS 967 {20086)

DISPOSITION: Order affirmed.

HEADNQTES: Public wtilifes -- Consoiidated bitling
by electricity-distribution company - Casts of billing jor
providers of compelitive retail efeciric setvice ~— Ex-
penses caused by defauit of provider of competitive retail
electric service.

COUNSEL: Janine L. Migden-Ostrander, Ohio Con-
sumers’ Counsel, Jeffrey L. Smail, and Larry 8. Sauer,
for appellant.

Jim Petro, Attorney General, Duane Luckey, Senior
Deputy Attorney General, and Steven T. Nourse and
William L. Wright, Assistant Attorneys General, for ap-
pellee, Public Utilities Commission of Ohio.

Faruki, ireland & Cox, P.L.L., Charles J. Faruki, and
Jetirey S. Shatkey, for intervening appellee, the Dayton
Power & Light Company.

Bell, Royer & Sanders Co., L.P.A., Barth E. Royer, and
Judith B. Sanders, urging affirmance for amicus curiae,
Dominion Retail, Inc.

JUDGES: O'DONNELL, J. MOYER, C.I., RESNICK,
PFEIFER, LUNDBERG STRATTON, Q'CONNOR and
LANZINGER, JJ., concur. '
OPINION BY: O'DONNELL

OPINION:

[*394] [***1155] O'DONNELL, ..

[*#P1] In this appeal, the Ohio Coensumers’ Coun-
sel challenges an order issucd by the Public Ulilities
Commission of Ohic {"PUCO") that approved a 20084
agreement between the Dayion Power & Light Company
("DP&L™ and several other entities, Dominion Retail,
Inc., Green Mountain Enerzy Company, Miami Valley
Communications Council, and Indusirial Energy Users-
Qhio, each of which had questioned DP&L's efforts to
recoup the cost of changing its billing practices after the
General Assembly deregulated the retail electricity mar-
ket in 1999.

[**P2] The PUCQO order at issue changed the way
in which DP&L could recover its billing-system costs.
For the reasons thai follow, we affirm the PUCO's order.

Facts

[**P3] DP&L incurred the % 8.8 million in bili-
ing-system costs at issue in this case because the statutes
that deregulated electricity in Ohio required clectric utiki-
ties to "unbundle” or separate the costs of electricity gen-
eration from the costs of electricity distribution. Seg R.C.
4928 10{CH2) and 4928.35. As a resull, DP&L devel-
oped new compuier programs enabling the company to
produce the type of custemer bills that the statutes and
PUCQO regulations required in a deregulated electricity
market.

[**P4] {n 2000, the PUCO approved DP&L's initial
plan to charge "CRES providers" for the costs associated
with the billing-system changes. A CRES provider is a
provider of competitive retail electric service. See Ohio
Adm.Code 4901:1-10-0U(F) and 4901:1-21-01(A)10).
Both-Dominion Retail, inc. and Green [*395] Mountain
Energy Company -- which joined the 2004 agreement ar
issue -- are CRES providers.

[**P5] In the competitive retail market for electric-
ity established by the General Assembly in 1999, cus-
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tomers have the option to choose te continue paying their
original electricity provider for generation service or to
szlect a CRES provider for that service. R.C. 4928 14
Regardless of which provider the customer selects, the
eleciricity generated by the provider is delivered over
wires owned and maintained by the electric utility, and
thal company can continue 1o charge for the delivery
service.

[**P6] The PUCO requires clectric unlities such as
DP&L that distribute ¢lzetricity 10 effer “consolidacd
billing" to the CRES providers that want to offer compet-
ing electricity genecration service to retail custemers in
the utility company's territory. Ohio Adm.Code 4901:1-
10-29{G). See, atso, Ohio Adm.Code 4901:1-10-01(D)
(" Consolidated billing' means that a customer receives a
single bill for electric services provided during a billing
period" for both disiribution services and generation ser-
vices). Evidence in the record before us indicates that
DP&L had to do substantial reprogramming of its com-
pputers to accommodate the new requirement that it offer
a conselidated bill showing the unbundled charges in-
curred by any customer in is territory who chose to buy
clectricity generation service from a CRES provider
while DP&L continued to provide electricity-distribution
service to the customer. '

[(**P7] [***1156] In making its initial 2000 plan
tc charge CRES providers for the billing-sysiem
changes, DP&L calculated that it would have 1o charge §
4.76 for each consolidated bill it generated for a CRES
provider to fully recover the costs of the billing changes.
DP&L concluded that potentiat CRES providers in its
territary would aot be willing to pay such a high price for
the production of each customer bill, so DP&L. chose to
charge CRES providers § 1. 90 per bill under a one-year
contract or § 1.56 per bill under a two-year contract.

[**P8] The lesser amount did not satisfy CRES
providers such as Dominion Retail and Green Mountain
Energy Company, and as a result, Dominion filed a com-
plaint with the PUCO in 2003, and Green Mountain then
intervened to challenge the amount DP&L charged
CRES providers for cach consolidated customer bill
DP&L generated for them. The Miami Valley Commu-
nications Council - a regional council of governments
interested in promoting competition in the retail electric-
ity market — likewise filed a complaint against DP&L
with the PUCO in 2003 alieging that DP&L charged
CRES providers excessive amounts far billing services,

[**P9] The PUCO consolidated the cases and
granted motions to intervene filed by the Consumers'
Ceunsel and Industrial Energy Users-Ohio. Al a hearing
before the PUCO an these complaints, Dominion Retail
and Miami Valley offered [*396] evidence that the
DP&L charges were "excessive and unceasonable,” “dis-

courage[d] shopping," and constituted 2 “barrier 1o com-
petition.” Expert testimony presented by the Consumers’
Counsel echoed thuse views, describing the charges to
CRES providers as "a significant impediment to compe-
tition™ that would "significantly decrease the savings a
residential customer would expect to realize” from
switching to a new provider of retail electric-generation
service.

[**P10] Afier several days of hearings before the
PUCO in 2004, all parties except the Consumers' Coun-
se) reached an agreement to change the way in which
DP&L could recover the 3 18.8 million in billing-related
costs it had incurred from 1999 to 2001, The stipulation
called for DP&L 1o charge CRES providers only § 20
per customer bill (to cover the cost of transmitting cus-
tomer data electronically beiween DP&L and the CRES
provider) and then -- beginning January [, 2006 -- a-
lowed DP&L to recover frem all of its customers those
costs of the billing-system changes that had been ap-
proved in an audit.

[**P11] The stipulation also provided for DP&L to
recover from a CRES providers cystomers any of
DP&L's aut-of-pocket costs resulting from the default of
that CRES.provider after reasonable efforts 1o recover
from the CRES provider.

[*#P12] The Consumers’ Counsel refused to join
the stipulation. The PUCQ considered the objections
raised by the Consumers' Counsel but nongtheless ap-
proved the agreement in February 2005, concluding that
a reasonable arranpement would benefit ratepayers and
the public. The Consumers' Counse] filed an application
for rehearing, but the PUCO denied that application. This
appeal followed.

Standard of Review

[**P13] "R.C. 4903.13 provides that a PUCO arder
shall be reversed, vacated, or modified by this court only
when, upon consideration of the record, the coust finds
the order to be uniawful or unreasonable." Consiellation
NewEnergy, Ine. v. Pub (il Comm., 104 Ohio St.3d
530, 2004 Ohio 6767, P5D, 820 N.E.2d 885. The court
will not reverse or modify a PUCO decision as to ques-

‘tions of fact if the decision was not manifestly against

the weight [***1157] of the evidence and was not so
clearly unsupported by the record as to show misappre-
hension, mistake, or willful disregard of duty. Menonga-
hela Power Co. v. Pub. Util. Comm., 104 Ohio 5t.3d
571, 2004 Ohio 6896, 820 N.E.2d 921, P 29. The appel-
lant bears the burden of demonstrating that the PUCO's
decision is against the manifest weight of the evidence or
is clearly uasupported by the record. Id.

[**P14] Although the court has "complete and in-
dependent power of review as ta all guestions of law” in
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appeals from the PUCD, Ohio Edison Co. v. Pub. Uil
Comm. (1997), 78 Ohio S1.3d 466, 469, 1997 OQhio 196,
678 N.E.2d 922, the court has explained [*397) that it
may rely on the expernse of a state agency like the
PUCO in interpreting a law where "highly specialized
issues” are involved "and where agency expertise would,
therefore, be of assistance in discerning the presumed
intent of our General Assembly.” Consumers’ Counsel v.
Pub. Uit Comm. {1979), 58 Ohio St. 2d 108, 110, {2
0.0.3d 115,388 N.E.2d 1370.

Analysis

The Order Allowing DP&L to Charge Customers for
the Billing-Relared Changes Made by DP&L {s Reason-
abie

{**P15] The Consumers’ Counsel contends first
that the multiparty agreement approved by the PUCQ is
not beneficial to ratepayers and that it iraproperty devi-
ates from DF&L's initial intention to recover from CRES
providers rather than from consumers the § 18.8 million
cost of reprogramming DP&L's computers io accommeo-
date naw billing practices mandated by the General As-
sembly when the competitive retail marker for electricity
was established in Obio. The PUCQ, DP&L, and Domin-
ion Retail each counter those arguments, claiming that
the PUCQ's approval of the agreement was entirely rea-
sonable.

[**Pi6] This court applies a threg-pant test when
evalualing the reasonableness of settlernents approved by
the PUCO: whether the settlement is a preduct of seripus
bargaining among capable, knowiedgeable parties;
whether the settlement, as a package, benefits ratepayers
and the public interest; and whether the settlement pack-
age violates any important regulatory principles or prac-
tices. Consumers' Counsel v. Pub, Util. Comm. (1992),
64 Ohio St3d 123, 126, 1992 Dhie 122, 592 N.E2d
1370. See, also, AK Stee! Corp. v. Pub. Util. Comm.
(2002), 95 Ohio St. 3d 81, 82-83, 2002 Ohio 1735, 765
M.E.2d 862.

[**P17] The Consumers' Counsel urges that the
agreement in this case fails the second and third prongs
of the test, alieging that consumers will pay costs under
the agreement that DP&L initially planned 1o recover
solely from CRES providers, To support its arpument,
the Consumers’ Counsel paints to a separate one-page
sidebar agreement between DP&L and the Consumers’
Counsel. In that sidebar agreement from June 2000,
DP&L had agreed that it would "not sesk recovery from
residential customers” for costs associated with "billing
system modifications” made by DP&L. The PUCOS
failure to enforce that earlier agreement when DP&L and
other parties presented their new agreement in October
2004 represented a “willful disregard of duty.” according
ta the Cansumers' Counsel,

[**P18) However, the June 2000 sidebar agree-
ment was never filed with or approved by the PUCQO, and
for that reason, the PUCO refused to consider it when
weighing the reasonableness of the 2004 agreement, ex-
pleining that "[u]nderstandings among parties thai are
important enough that the parties wish to [*398] have a
means to bring them lo the Commission's atieniion at a
later time” should be [*#*1158] brought "to the Com-
mission for approval” wher those understandings are
reached. The PUCO has taken & similar approach in past
cases, and we have approved that practice. See, e.g.,
Consteliation NewEnergy, fnc. v. Pub. UtiL Comm., 104
Ohio Su.3d 530, 2004 Ohio 6767, P14-13, 820 N.E.2d
8RS (approving the PUCO's refusal to consider side
agreements that had not been incorporated into the
agreement at issue), Cookson Pottery v. Pub. Ulil.
Comm. (1934), 161 Ohic SL 498, 505, 53 ©.Q. 374, 120
N.E.2d 98, citing G.C. 614-17, the predecessor of R.C.
4905.31 {contracts between a pubdic utility and its cus-
tomers that are aat filed with the PUCO "shall not be
lawful™). R.C. 4905.31(E) provides that no financial ar-
rangement between a public utility and consumers "is
lawful unless it is filed with and approved by" the
PUCO.

[**F19] The PUCO's refusal, then, 1o consider the
unapproved Jjune 2000 sidebar agreement between the
Consumers' Counsel and DP&L appears consistent with
past practice and with the relevant statutory provision.

[**P20] The PUCO also properly applied our
three-part 1est for weighing the reasopableness of the
October 2004 agreement at issue in this case. Ample
evidence in the record supports the PUCO's conclusion
that the agreement would be 2 "benefit 1o ratepayers and
the public wterest” and would "lunit[] any negative im-
pact on competition in DP&L's territory" by doing away
with DP&L's initial plan to charge CRES providers up o
£ 1.90 for each consolidated electric bill prepared by the
utility company.

[**P2]1] As the PUCQO noted in its order, "it is a
benefit to the ratepayers and the public interest for the
parties to these cases to apree 10 a per-bill fee that is sub-
stantially lower than DP&L cumrently charges” The
PUCO also explained that the 2004 agreement is consis-
tent with standard regulatory practices becanse other
electric and gas wtility companies have been allowed 10
recover from their customers the same kind of billing-
refated charges that the agreement calls for DP&L to
recaver from its custorers.

[**P22] The agreement alse brings other benshits
to the consumer. The reduced charges to CRES providers
for each customer bill will lower any barrier thai may
have kept Dominion Retail and other competitors of
DP&L from winning customers for retail electricity gen-
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eration service in DP&L's territory. And because all cus-
wmers benefit from having greater choices in a competi-
tive retail electricity market, the stipulation's removal of
a significant barrier to the entry of new competitors in
DP&L's werritory benefits all customers in that area. As a
result, as one witness testified, jt is reaspnable to ask all
customers to pay for that benefit,

[**P23] Upon review, we have concluded that the
record supports the reasonableness of the PUCO's order
approving the 2004 agreement and contains [*399] suf-
ficient probative evidence to justify the PUCQ's facrual
findings that the agreement would benefit ratepayers and
the public interest and would not violate any important
regulatory pringiples or practices. The PUCO's decision
finding the apreement reasonable is therefore not "mani-
festly against the weight of the evidence" and is not "so
clearly unsupported by the record as to show misappre-
hension, mistake, or willful disregard of duty." AT&T
Communications of Ohio, Inc. v. Pub. Uil Comm.
(2000), 88 Ohio St. 3d 348, 555, 2000 Ohic 422, 2000
Ohio 423, 728 N.E.2d 371.

The Order Allowing DP& L to Charge Customers for
the Billing-Relared Changes Made by DP&L is Lawful

[**P24] The Consumers’ Counsel further chal-
lenges the lawfulness of the [***1159] PUCO's order,
arguing that the PUCO should not have deviated from
one of its own earlier orders and should have enforced
various statulory requirements that apply to utility rate
increases. We conclude that the PUCO properly rejected
both arguments.

[**P25] First, the Consumers' Counse! contends
that in accordance with the PUCQO's 2000 order, DP&L
could not recover its billing-related costs from CRES
providers before 2007, However, in Consumers® Counsel
v. Pub. Util. Comm. (1984), 10 Ohio St. 3d 49, 50-51, 10
Ohio B. 312, 467 N.E.2d 303, we explained that the
PUCO may change or modify earlier orders as long as it
justifizs any changes. The agreement reached by DP&L
and the other parties in 2004, and approved by the PUCO
in the proceedings below in 2005, created a new and
entirely reasonable way for DP&L to recover the billing-
related costs it had incurred between 1999 and 2001. As
explained above, the record supported the change, and
the PUCQ fully explained its reasons for approving the
agreement. The PUCQ was not bound to adhere to an
earlier arrangement that had created anticompetitive bar-
riers 1o the entry of new CRES providers in DP&L's ter-
ritory, and the PUCQO's decision to remove those barriers
by medifying an earlier PUCO order was not unlawful.

[**P26] The Consumers' Counsel nexl contends
that the statutory requirements for utility rate increases
should have been followed in the procecdings below.
Undet the stalute cited by the Consumers’ Counsel, a

public utility seeking fo change its existing rates for cus-
tomers must "file a written application” with the PUCO
and must prove at any hearing held on the raquest that it
is "just and reasonable.” R.C. 4909.18. The application
for a rate increase must alse be published by the PUCC
in a newspaper in the utility company's tetritory, R.C.
4909.19, and public hearings must be held in large mu-
nicipalities in the affected service area, R.C. 4903.083.

{**P27] Those specific statutory provisions were
not followed in this case, as the proposal that DP&L's
customers pay for the expenses it incurred to reprogram
[*400] its computers between 1999 and 2001 to accom-
maodate corsolidated billing had emerged not from 2
formal rate-increase application but from the agreement
between DP&L and the other parties in October 2004
Nonetheless, the agreement is valid, and the PUCO law-
fully approved it in February 2005.

[**P28] The agrecment in this case was reached in
an R.C. 490526 complaint proceeding, not an R.C.
4900.1% rate-increase proceeding {with all of the atten-
dant progedural requirements cited by the Consumers'
Counsel). That former siamtory provision was ciied by
CRES provider Dominion Retail and by the Miami Val-
iey Communications Council when they [iled their sepa-
rate complaints against DP&L to initiate the proceedings
that led to the agreement at issue several months later. In
its February 2005 order approving the parties’ settlement
agreement, the PUCO acknowiedged that the agreement

"arose in the context of a complaint case” rather thap in a

rate-increase proceeding.

[**P29] We have repeatedly held that utility rates
may be changed by the PUCO in an R.C. 4905.26 com-
plaint proceeding such as this, without compelling the
alfected utility to apply for & rate increase under R.C.
4909.18. See, ep., Lucas Cry. Commrs. v, Pub. Uil
Comm. (1997), 80 Ohic St.3d 344, 347, 1997 Ohio 112,
686 N.E2d 501 ("Pursuant 1o R.C. 4905.26 * * *, the
commission may conduct an investigation and hearing,
and fix new rates to be substifuted for existing rates, if it
determinss that [***1160] the rates charged by the ugil-
ity are unjust and unreasonable"); Allnet Communica-
tions Servs., Inc. v. Pub. [l Comm. (1987), 32 Ohio
St.3d 115, 117, 5312 N.E.2d 358 {"R.C. 4905.26 s broad
in scope as to what kinds of matiers may be raised by
complaint before the PUCQ. In Fact, this court has held
that reasonable grounds may exist to raise issues which
might strictly be viewed as ‘collateral attacks' on previ-
ous orders"y, Qhio Util Co. v. Pub. Util. Comm, (1979),
58 Ohio St. 2d 153, 157,12 0.0.3d 167, 389 N.E.2d 483
{in an R.C. 4905.26 proceeding, the PLICO can "order{]
that new rates be put in effect™).

[**P30} As R.C. 4905.26 uself provides, “apy per-
son, firm, or corparation,” as well as the PUCQ itself,
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may file a complaint alleging that an existing or pro-
posed utiiity rate or charge S unjust or unreasonable.
That kind of aliegation was raised by both Dominion
Retail and the Miami Valley Communications Council in
the proceedings below, each of which questioned the
charges that DP&L imposed on CRES providers for con-
solidated-billing services. R.C. 4905.26 indicates that the
parties to a complaint proceeding "shall be entitled to be
heard, represented by counsel, and to have process to
enforce the attendance of wimesses." No allegation exists
that those reguirements were not met in the proceedings
below, and in fact the PUCO held severa! days of hear-
ings on the complaints and heard from multiple wit-
nesses, including a witness who testified on behalf of the
Consumers' Counsel,

[*401] [**P31] Soume of the testimony in the R.C.
4905.26 complaint proceeding before the PUCO in 2004
indicated that the PUCO's 2000 order -- which aliowed
DP&L to charge CRES providers for the computer-
related consolidated-billing costs that it incurred between
1999 and 2001 -- was unreasonable and posed a barrier
to the entry of new CRES providers in DP&L's service
atea. Testimony presented after most of the parties in the
complaint proceeding reached their Ogiober 2004
agreement indicated that shifting the computer-related
cosls from CRES providers to DP&L's customers would
foster competition in DP&L's service area by "mak{ing]
it easier for CRES providers to offer savings ic custom-
ers.” Multiple witnesses atso testified that the agreed
reselution of the complaint -procesding was reasonable
and appropriate. Relving on that evidence in the record,
the PUCO approved the agreement in February 2005

{**P31] The PUCO acted iawfully. As noied
above, this court has allowed the PUCO 1o impose new
utility rates or to change existing rates in other R.C.
4905.26 complaint proceedings, and there is no dispute
thal the PUCO complied with all of the procedural re-
quirements in the statute by holding a hearing and by
allowing the parties to be represented by counse! and to
compe!l the attendance of witnasses.

The Pordon of the PUCO's Order Giving DP&L
Additional Protections in the Event of a CRES Provider's
Defaull is Also Reasonable and Lawful

[**P33] Although the Consumers' Counsel primar-
ily focuses on the reasonableness and lawfulness of the
PUCO decision permitting DP&L to charge its customers
for the costs that DP&L incurred when it made software
changes in order 10 produce unbundied consotidated cus-
tomer bills, the Consumers' Counsel alse challenges a
provision of the PUCO order allowing DP&L to recover
from a CRES provider's cusiomers any of DP&L's out-
of-pocket casts resulting from the default of that CRES
provider.

[#¥P34] The PUCQ and DP&L argue that the Con-
sumers' Counsel should not be permitted 1o raise this
issue because she did not first raise it in the application
for [***116!] rehearing before the PUCO. Those par-
ties are correct in that R.C. 4903 10 states, "No party
shall in any court urge or rely on any ground for reversal,
vacation, or modification not so sex forth in the applica-
tion.." Yet the Consumers' Counsel did challenge the
default recovery mechanism in the apphication for rehear-
ing, and the PUCO addressed the issue in its order deny-
ing rehearing. The Consumers' Counse! has therefore
properly raised the issue.

[**P35] The defavli-recovery mechanism approved
by the PUCO is unlawful according 1o the Consumers'
Counsel because no statutory of regulatory provisions in
Chio expressly permit that kind of financial protection to
be given to an [*402] electricity distributor like DP&L.
Notably, though, the Consumers' Counsel cites no stam-
tory provisions that disallow the practice either.

[**P36] R.C. 4928.08(B) requires CRES providers
1o “providj¢] a financia! guarantee sufficient to protect
customers and eiectric distribution utilities from default,”
and Ohio Adm.Code 4901:1-24-08(C) allows an electric-
ity distributor (like DP&L) to "apply for relief at the
PUCO if a CRES provider fails to maintain such a guar-
antec. Those provisions -- the oniy ones cited by the
Consumers' Counsel -- do not prevent the PUCO from
appraving the kind of additional financial protections
given to DP&L to ensure that it will not incur losses
when a CRES provider in its territory defaults.

[**P37] As one witness testified before the PUCC
about this se-called default recovery rider, it "establishes
a reasonable and appropriate process for the recovery by
DP&L of prudently incurred costs of a CRES provider
default * * * {and] will protect DP&L from costs that
DP&L may incur 1o procure replacement power 10 serve
customers who had been served by a defaulting CRES
provider." Another witness testified that because DP&L
does not select CRES providers (cusiomers do), and be-
cause DP&L does not benefit from CRES providers' ser-
vices {customers do}, it is reasonable for the customers
of a CRES provider to reimburse an electricity distribu-
tor such as DP&L for the out-of-pockest costs DP&L in-
curs when the CRES provider defaults. Testimony before
the PUCO also indicated that similar default recovery
mechanisms currently protect natural gas distributors.

[**P38] The PUCO cuted and agreed with all of
that testimony, stating in its February 2005 order that the
default recovery mechanism “is not prohibited by any
current statute or rule” and is in fact “permissible under
the current statutory system.” The likelihood that DP&L
will ever invoke the default recovery mechanism is
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small, the PUCO noted, but it is "2 reasonable method to
spread the risk of the compertitive market."

f**P39] The PUCO's findings as 1o the reasonable-
ness of this particular provision of the 2004 agreement
are supported by the record, and its legal conclusion that
the provision is not unfawfu! s correct. The order, there-
fore, allowing DP&L to recover from a CRES provider's
customers any of DP&L's oul-of-pockel costs resulling
from the default of the CRES provider was both reason-
able and lawful,

Conclusion

(**P40] For the reasons explained above, the order
of the PUCO that aliowed DP&L (1) to shift from CRES
providers 1o DP&L's customers the costs that DP&L in-
curred to update its computer software in order Lo pro-
vide consalidated customer bills for CRES providers in
its tervitory and (2) to recover from 2 {*403) CRES pro-
vider's customers any of DP&l's out-of-pocket costs

resulting from the defauit of the CRES provider was both
reasonable znd lawful. The PUCO Ffully explained the
rationale [***1162] for its order, evidence in the record
supparts the PUCO's decision, and the order is not incon-
sistent with any statutory or regulalory requircments.
Therefore, the order of the PUCC 15 affirmed. nl

nl In accordance with S.CtPrac R. IM(8},
the Consumers' Counsel filed a list of additional
authorities before the oral argument in this case.
That list of citations was timely filed, and we
therefore deny the PUCO's and DP&L's motions
to strike the list,

Order affimad.

MOYER, C.J,, RESNICK, PFEIFER, LUNDHERG
STRATTON, O'CONNOR and LANZINGER, ., con-
our,
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----- Original Message-—--

From: JEFF SMALL [mailto: SMALL @aocc.state. oh.us]
Senl: Wednesday, June 21, 2006 3:56 P

To: Randolph H. Freking

Subject: RE: CG&E

| don’l understand your reference to an “Option Agreement,” but | will
take a loak at the material if you like to fax it to 614-466-3475.

| am back in the office afier being out last week. Did you file a
camplzint, and did you contact regulatory caunseal?

Jat
CONFIDENTIALITY NGTICE.

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH
IT )

IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL,
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT, OR BELIEVE YOU ARE NOT,

THE

INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE
REPLY : o

TO THE SENDER ONLY, AND STATE THAT YOU HAVE RECEIVED THIS MESSAGE.
THEN ’ ‘
IMMEDIATELY DELETE THIS COMMUNICATION AND ALL COPES OF THIS
COMMUNICATION. THANK YOLL

>>> "Randolgh H. Freking” <Randy@frekingandbetz com> 06/21/06 4:31 PM

L]

Jeff

Could you look at the Option Agreement and give us your opinion?
I
S0, | wili fax it {o you, )
Randy
Randoiph H Freking
Freking&Belz
215 East Ninth Sireel
Cwncinnatr, Ohio 43202
513-721-1975
- randy@frekingandbetz.com

~—--Qriginal Message-—-

From: JEFF SMALL |mailto:SMALL @occ.slate.oh.us]
Senl: Wednesday, June 07, 2006 11:54 AM

Te: Randolph H. Freking

Subject: RE: CG&E
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CONFIDENTIAL

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the :
Consolidated Duke Energy Ohio, Inc.: Case Nos. 03-93-EL-ATA

Rate Stabilization Plan Remand and : 03-2079-EL-AAM
Rider Adjustment Cases : 03-2081-EL-AAM

- 03-2080-EL-ATA
05-725-EL-UNC
06-1069-EL-UNC
05-724-EL-UNC
06-1068-EL-UNC
06-1085-EL-UNC

DUKE ENERGY RETAIL SALES’ REPLY TO THE OHIO CONSUMERS’
COUNSEL'S MEMORANDUM CONTRA THE MOTIONS FOR
PROTECTIVE ORDER OF DUKE ENERGY OHIO, DUKE ENERGY
RETAIL SALES, CINERGY CORP., AND KROGER AND MEMORANDUM
CONTRA THE MOTION FOR A PRE-HEARING CONFERENCE

INTRODUCTION:

Pursuant to O.A.C. 4901-1-24(A) Duke Energy Retail Sales (DERS)
respectfully requests this honorable Public Utilities Commission of Ohio
(Commission) grant DERS’ request prohibiting -the OChic Consumers’
Counsel (OCC) from publicly disclosing confidential material gathered
through discovery in these proceedings.

As part of these proceedings, OCC sought discovery from DERS,

both through multiple subpoena duces tecum, and later through written
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discovery requests once DERS was granted intervention for the specific
purpose of protecting its confidential material.?

The information requested by OCC consisted of confidential
commercial contracts, terminated commercial contracts, business
analysis, internal correspondence, financial analysis, business
operations, and other related but sensitive and trade secret information
necessitating a Protective Agreement. DERS and OCC signed such a
Protective Agreement, which limited the manner in which OCC may use
that material. By notice, OCC has indicated that it intends to use the
“Protected Materials in these proceedings in such a manner not provided
for within the Protective Agreement.”

On March 2, 2007, DERS filed its Motion for a Protective Qrder in
the above styled proceeding, requesting this Commission to maintain the
confidentiality of DERS’ Trade Secret Information. Among the reasons
supporting DERS’ Motion was the fact that OCC’s reguest was
unreesonable in that it purported to make every single document
provided to OCC, including confidential business transactions of which
DERS was a party, public. DERS’ request to maintain the confidential
status of this information was supported by a number of parties to the
proceeding, including both Duke affiliated companies and various other

unaffiliated parties to the proceeding.

1' Inre DE-Ohio’s MBSSO, Case No. (3-93-EL-ATA er. al. (Entry at 5) (February 28, 20607).
 OCC’s notice to disclose sent to DERS at 1. (February 23, 2007) (smphasts added).
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On March 13, 2007, OCC filed its Memorandum Contra the
Motions for Protective Order, which among other things, appears to limit
OCC’s current public disclosure initiative to the specific attachments to
the testimony of its witness Beth Hixon although OCC reserves the right
tc make public additional confidential information.? OCC has filed this
information under seal in accordance with the Protective Agreements.
The documents attached to Ms. Hixon's testimony, which constitute
Trade Secret Information and which concern DERS continue to include
interoffice  communications, confidential commercial contracts,
transactions occurring under those contracts, and terminated
commercial contracts, all negotiated by DERS agents and various
consumers (Trade Secret Information}.4

Although OCC no longer seeks to make public all of the
confidential information it collected through discovery, it continues to
insiét on a substantial amount of information, more than four hundred
pages consisting of all of the c_onﬁdential commercial contracts and
mternal correspondence being public. OCC has not advanced any
reason for making the documents public other than its insistence ﬁlat
public policy demands such treatment and OCC supports such policy.5
OCC’s declaration of policy is in direct conflict with OCC’S history and

actions in this case. OCC has repeatedly signed confidential side

! See. In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA et. al. (OCC’s Memo Contra),(March 13, 2007 at
12).

* See BEH attachments 2,3,4,5,8,9,10,12,17,19,21.

® In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et, al. (OCC’s Memo Contra at 8) (March 3, 2007).
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agreements not filed with the Commission, excluded parties from
settlement discussions, and required parties to maintain its settlement
proposals as confidential, including in this proceeding. Apparently
OCC’s rule is that if you agree with OCC confidentiality is appropriate
but if not all information must be public. The Commission should not
condone such inconsistent and manipulative conduct by OCC.
ARGUMENT:

I. DERS’ commercial contracts and transactions are trade
secrets under Ohio law,

Ohio Administrative Code Section 4901-1-24{A) permits the
Commission to issue a protective order that “[D]iscovery may be had only
on specified terms and conditions;...A trade secret or other confidential
research, development, commercial, or other information not be disclosed
or be disclosed only in a designated way....”®

The definition of Trade Secret contained in R.C. 1333.61(D} is as
follows:

“Trade secret” means information, including the whole or
any portion or phase of any scientific or technical
information, design, process, procedure, formula, pattern,
compilation, program, device, method, technique, or
improvement, or any business information or plans, financial
information, or listing of names, addresses, or telephone
numbers, that satisfies both of the following:

(1) 1t derives independent economic value, actual or
potential, from not being generally known to, and not being
readily ascertainable by proper means by, other persons who
can obtain economic value from its disciosure or use.

® OHIO ADMIN. CODE ANN, § 4901-1-24 (Baldwin 2007) (emphasis added).
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(2) It is the subject of efforts that are reasonable under the
circumstances to maintain its secrecy.’

The Ohio Supreme Court has adopted the following factors as
relevant to determining whether 2 document constitutes a trade secret:
{1) The extent to which the information is known outside the business;
(2} the extent to which it is known to those inside the business, Le., by
the employees; (3) the precautions taken by the holder of the trade secret
to guard the secrecy of the information; (4) the savings effected and the
value to the helder in having the information as against competitors; {5}
the amount of ffort or money expended in obtaining and developing the
information; and (6) the amount of time and expense it would take for
others to acquire and duplicate the information.®

As discussed in DERS’ Motion, the Trade Secret Information is
proprietary, confidential, and a trade -sccret, as that term is used in R.C.
1333.61. Trade secret information, such as that at issue here, is entitled
to protection under Ohio's trade secrets act,® R.C. §1333.61, Ohio's
"public records act,1?" and under the federal Trade Secrets and Freedom
of Information acts.’! The various commercial contracts and terminated
contracts that OCC seeks to make public constitute Trade Secret
Information maintained by DERS and counterparties in a confidential

manner.

; OH!O REV. CODE § 1333.61(D} (Banks Baldwin}(2005).

. State ex rel. Besser v. Qhio State Univ., 8% Ohio St. 3d 396 (Ohio 2000).
d :

" OHLO REV. CODE § 149.011 (Baldwin 2007).

"18U.S.C. § 1905 (2007); 5 U.S.C. 352(b)(4) (2007).
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Further, DERS’s documents and information do not even qualify as
a "public record" unless and until admitted into evidence. Revised Code
Section 149.43(A}{1), in relevant part, defines “public record” as “records
kept by any public office . . . .” According to Chief Justice Thomas Moyer,
"|T)he definition of a 'pﬁblic record’ must be read in conjunction with the
term 'record.’ Section 149.011(G) defines 'record’ to include ‘any
document . . . created or received by or coming under the jurisdiction of
any public office . . . which serves to document the organization,
functions, palicies, decisions, procedures, operations, or other activities
of the office.' Thus, to the extent that an item does not serve to document
the activities of a public office, it is not a public record. 12

The following description of the information that OCC wishes to
make public applies to each and every document identified by OCC.
First, only those individuals acting on behalf of DERS, who have a
legitimate business need-to-know, have access to, and are aware of the
terms and conditions contained in the contracts and transactions.
Second, the contracts, terminated contracts and related information
attached to Ms. Hixon's testimony, are only known to the individual
counterparties. They were not disseminated to third parties. Third,
DERS and its agents maintained these contracts in a confidential

manner, keeping them in separate files, accessible to only those few

" Moyer, 1., Interpreting Qhio’s Sunshine Laws: A Judicial Perspective, 59 N.Y.U. ANN, SURV. AM. L.
247 (2003} Emphasis added).
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individuals who have a Jegitimate business access need. In fact, OCC
has learned this through discovery.

Fourth, the Trade Secret Information has legitimate economic and
commercial value to both DERS and the counterparties of the individual
agreements. DERS is a certified competitive retail electric service (CRES)
provider operating in a competitive market, it is not a regulated utility.
Release of the terms and conditions of its contracts, and terminated
contracts, not to mention its confidential business analysis, operational
decisions, customer information, into the public and more offensively, to
competitors, will not only harm DERS’ business interests but will
interfere with competition.

The contracts at issue, including the terminated contracts, were
negotiated at arms length with the counterparties, DERS' agents
performed proprietary analysis to determine pricing constructs and
conditions upon which all forms of contracts were based. If disclosed,
DERS’ foresight into the energy markets and the value it places on
serving individual customers will become apparent to its competitors,
thereby putting DERS at a cpmpetitive disadvantage. DERS believes that
it may be the only CRES provider purchasing long-term options in the
competitive market and disclosure of such contracts may result in
competitors copying DERS’s business plan to DERS’s detriment. This is

particularly true if DERS is the only CRES provider that is required to

release its contracts to competitors.
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Further, one of the goals the Commission stated when it asked
Duke Energy Ohio (DE-Ohio) to agree to a Rate Stabilization Plan
MBSSO was the development of the competitive market. If this
Commission permits confidential commercial contracts to be made
public, in this or any other proceeding, such disclosure will have a
chilling affect on participation in the market place by other CRES
providers. DERS is making a serious effort to participate in the

competitive retail electric market

|

OCC’s unwarranted attacks may

result in DERS’s inability to compete in that market to the detriment of
the market and the Commission’s goal.

Fifth, as previously mentioned the commercial contracts and the
other Trade Secret Information have measurable value to DERS and were

derived through considerable effort beyond the negotiation with

S o

agents and representatives conducted comprehensive analysis to

determine the price in all of those agreements. | GGG
8
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— Therefore, their confidential status or trade secret

nature is irrefutable,

The public disclosure of this information has broader ramifications
with respect to the counterparties of these agreements and may place

them at a competitive disadvantage within their own industries. (|||

_ The contracts and operational transactions those

businesses engage in are not widely disseminated or typically disclosed
‘in a public fashion to competitors. Confidential commercial transactions
allow those individual entities to maintain a competitive advantage
within their respective markets.

The concept of keeping commercial contracts confidential is
nothing new. The Commission has often afforded confidential treatment
to commercial contracts between parties in competitive markets.!> When
it recently granted a protective order regarding terms in a competitive
contract in North Coast, the Commission held “we understand that
negotiated price and quantity terms can be sensitive information in a
competitive environment.”t4 All of the information that DERS provided
falls into the category of sensitive information in a competitive
environment. Therefore, the Commission has express authority to

maintain the confidentiality of information it received by it during the

:: Inre North Coast Gas, Case No. 06-1100-PL-AEC (Entry at 2) (February 7, 2007).
Id.
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«discovery process.?$ In this instance, OCC has not offered DERS the
option of redacting the confidential material. Redaction might be

possible but would be difficult due to the large number of counterparties
and the necessity for agreement among them. _

—
A

II. The Commission should not be swayed by OCC’'s baseless
allegations.

In its Memorandum Contra, OCC attempts to justify its public
disclosure initiative through allegations founded upon little more than
inference and innuende. For instance, OCC questions the secrecy of the
information and DERS’ efforts to limit the dissemination of its Trade
Secret Information given that OCC obtained copies of two of the
commercial contracts through a subpoena of John Deeds as well as
through Discovery of the counterparties to the agreements.!® OCC’s
claims in this regard are ridiculous.

First, of course the counter parties to respective contracts have
their respective contracts. By definition, a contract is an agreement
between two or more parties creating obligations that are enforceable or
otherwise recognizable at law.17 This does not change the confidential or
proprietary nature of the documents. lDERS negotiated with the

counterparties and executed the contracts with the individual

13

Id
]f See OCC Memorandum Contrs 8t 6 and 11.
" Black’s Law Dictionary, 259 (7 Ed. 2000).
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counterparties. To claim that simply because OCC was able to get copies
of a certain contract through a discovery rtequest to a named
counterparty to that agreement does change the confidential nature of
the document. Otherwise, no contract would ever be considered
confidential or a trade secret.

Second, the fact that a former employee absconded with
confidential trade secret documents without the company’s permission or
knowledge also does not waive the confidential nature of the document,
Mr. Deeds, during his tenure as a Cinergy Services employee and in his
capacity as a DERS representative, was given access to the confidential
information. As OCC discovered in the deposition of Mr. Deeds, Mr.
Deeds had a legitimate business need to know about the contracts in the
scope of his employment. As an employee of the company, Mr. Deeds
was obligated to follow the company protocols including those related to
maintaining corporate trade secrets, document treatment and retention.
The fact that upon his departure from the company he improperly, and
without the company’s knowledge or permission, left with trade secret
information does not change the status or ownership of the information.
The information received by OCC from Mr. Deeds continues to belong to
DERS and remains confidential. Arguably, OCC was under a duty to
inform DERS, or an appropriate tribunal, that it was in receipt lof

confidential information misappropriated from its owner.!#8 DE-OChio’s

*® OHIO R. PROF. COND. 3.3(b), 4. 1(b) (2007).
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discovery discloses that OCC mey have obtained the confidential
information from Mr. Deed’s attorney in June of 2006.1%

Mr. Deeds, as an ex-employee, remains bound by the
confidentiality clauses in the agreement as well as the companies’
protocols regarding the treatment of trade secret information. Likewise,
OCC by way of the protective agreements executed as part of the
discovery of the above captioned matter, is obligated not to disclose the
information. To the extent that OCC acquired knowledge of the
information from Mr. Deeds through a subpoena or through discussions
with his attorney, OCC at the very least, had constructive notice of the
improper methods in which this information was obtained. OCC should
not be permitted to circumvent both its agreement and obligation to
maintain confidential information and benefit through the improper and
potentially illegal acts of an ex-company employee.

The simple fact remains that there has been no finding of any
wrongdoing by DERS regarding its contracts. The Trade Secret
Information consisting of the effective contracts and the related
transactions were executed and occurred after the Commission issued its
Entry on Rehearing establishing DE-Ohio’s MBSSO market price. Those
contracts have no bearing on the Commission’s determination as to
whether or not DE-Ohio’s price was reasonable or a market price. This

Commission should not base any determination of the confidentiality of

* OCC's response to DE-Ohio's discovery at Interrogatory 18, & |9 requesting documents. Attachment D.

12
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DERS’ confidential commercial contracts upon OCC’s unproven
mischaracterizations and baseless conspiracy theories.
In its Memorandum Contra, OCC also attempts to justify public

disclosure of the DERS

I

‘ven if this were the case, which DERS wholly denies,

there is nothing wrong with such conduct as demonstrated by OCC’s
past conduct where it has engaged in confidential settlement agreements
and exclusionary settléement negotiations.

In fact, OCC brought such an agreement to the attention of the
Supreme Court of Ohio in its appeal of the Commission's approval of a
change in The Dayton Power and Light Company’s {DP8&L) recovery of
billing system costs.2! Additionally, in this very case, as was discovered
in the depesition of OCC’s witness Ms. Hixon,22 OCC engaged in
confidential settlement discussions with select Parties to the proceeding
to the exclusion of DE-Ohio.23 Moreover, as was also discovered during

Ms. Hixon's deposition, in settlement of Case number 99-1658-EL-EPT,

* 0CC Memo Contra at 13.

ii Ohia Consumers’ Counsel v. Pub. Util. Comm’n, 110 Ohio 8t. 3d 394 (2006). Attachment C,
“ Hixon deposition at 148-151.

% See attachment A, affidavit of Jock Pitts and attached e-mails.

-

13



NFIDENTIAL

Oy i s cpparen s tha

confidential side bar settlement agreements between parties to cases are
commen and constitute a necessary and recognized part of the litigation
process. OCC engages in such processes when it suits its goals and
criticizes others when it suits its goals. The Commission should
admonish OCC for its mendacity and uphold public policy permitting
such discussions and agreements in the interest of promoting
settlements and judicial economy.

Regardless of the characterization of DERS’ Trade Secret
Information, there is no evidence other than the baseless allegations by
OCC that DERS’ contracts are anything but legitimate business
transactions. In fact, Ms. Hixon, in her deposition makes it clear that
she 1s not alleging any corporate separation plan violation,25 and makes
no conclusions as to whether any of the Commission’s affiliate rules have
been violated.26

[II. OCC will not be harmed by maintzining the confidential nature
of the Trade Secret Information.

As a general principal, confidential commercial contracts and
related materials should not be freely placed into the public realm tc the
detriment of the signatories where there is no need for such disclosure.
This is particularly true where such materials can be considered by the

Commissiorn, while under seal.

::4 See Aitachment B.
* Hixon deposition at 183,
® 14 al 184-189,
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The Commission should not permit OCC to abuse its process to
make information public that would not otherwise be public, particularly,
as in these proceedings, where the information is irrelevant to the case
and could not have influenced the outcome of the proceedings. DERS
has provided the information to OCC and OCC has been permitted to use
this information to formulate its opinions and file its testimony in the
above styled proceeding. Although DERS maintains its position that the
information is irrelevant to the scope of the above styled proceedings,
DERS has not prohibited OCC from using the information.

Arguments regarding relevancy and admissibility aside, should the
Commission permit this information into evidence, DERS maintains that
public policy dictates that DERS’ Trade Secret Information be maintained
as confidential. OCC has not specified any public use of any document
that it could not achieve under seal in the presentation of itslcas.e.27

As stated previously, this Commission has recognized the need to
keep commercial terms, pricing, pricing structures and the like
confidential. 28 OCC's argument that maintaining confidentiality will be a
cumbersome exercise in the hearing of the above captioned matter
should not carry the day. OCC’s own actions have forced DERS to he a
party in this proceeding in order to protect its interests. Any alleged
burden, which DERS denies, is OCC’s creation and should not be

relieved at the expense of DERS.

1d
* In re North Coast Gas, Case No. 06-1100-PL-AEC (Entry at 2) (February 7, 2007).
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IV. OCC’s request for Rehearing.

In its Memorandum Contra, OCC requests that the Commission hold
another pre-hearing conference to discuss many issues, including but
not limited to, order of witnesses, and the procedure to address the use
and confidential nature of information which OQCC insists upon making
public. While DERS is not opposed to the pre-hearing conference, the
company does find it ironic that both DERS and Duke Energy Ohio, Inc.,
have requested time and time again that this Commission. offer some
guidance as tc the scope of the hearing and the relevancy, treatment and
admissibility of evidence, while OCC has vehemently opposed any such
request.

As stated above, DERS objects to OCC's attempts to use the
administrative burden placed upon OCC in presenling its case as a
justification to make DERS’ Trade Secret Information public. OCC has
created this situation through its unreasonable and oppressive attempts
to make all Trade Secret Information public and bring new parties and
irrelevant information into the case. This proceeding is not the first time
that this Commission has had to address confidential information in an
evidentiary hearing and is well equipped to do so in a reasonable and
efficient manner. OCC'’s inconvenience is not an excuse.

OCC is the only party seeking to make chﬂdcntial, proprietary
trade secret information public, In fact, many of the Parties, who are not

affiliated with Duke Energy Corporation, have gone on record in support
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of keeping information confidential, in direct opposition to OCC. For
example, on March 2, 2007, Industrial Energy Users-Ohio (IEU-Ohio)
filed a letter calling OCC’s actions to the attention of the Commission,
and implored the Commission to take a proactive stance to protect Trade
Secret Information which if released could have a disastrous impact on
the Ohio economy.?? DERS wholly supports IEU-Chio in this request.
Even Constellation NewEnergy Inc. (Constellation) is not immune from
the impact of OCC’s dubious crusade, as Constellation is now forced to
defend its own confidential commercial contracts from public disclosure
in this proceeding.3® This Commission should put an end to OCC’s
oppressive and harassing behavior so that the Parties can more fully
focus on the real issues in the case.

CONCLUSION:

For the reasons set forth in DERS’ March 2, 2007, filing, as well as
those contained in this Reply, DERS respcctﬁxlly requests the
Commission grant thié Motion for Protective Order and prohibit the
public disclosure of the Trade Secret Information.

Respectfully Submitted, ,
; ’

™y

ichael J. Pahutski - 0071248
Assistant General Counsel
Ariane 5, Johnson - 0077236
Associate General Counsel

jz In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et al. (IEU-Chio’s Letter) {March 2, 2007).
In re DE-Ohio’s MBSSO, Case No. 03-93-EL-ATA et al. (Constellation’s Memorandum in Response)
(Mareh 9, 2007}, ‘
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Duke Energy Retail Sales LLC

139 E. Fourth Street, 25 AT II

P.O. Box 960

Cincinnati, Ohio 45202

Phone: (513) 287-2094

Phone: (317) 838-1235

Facsimile: (513) 287-3612

E-mail: ariane johnson@duke-energy.com
michael pathutski@duke-energy.com
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing was served electronically on

the following parties this 15th day of March 2007.

EAGLE ENERGY, LLC

DONALD [. MARSHALL, PRESIDENT
4465 BRIDGETOWN ROAD SUITE 1
CINCINNATI OH 45211-4439

Phone: {(513) 251-7283

SKIDMORE SALES & DISTRIBUTING
COMPANY, INC.

ROGER LOSEKAMP

G889 CINCINNATI-DAYTON RD.
WEST CHESTER OH 45069-3826
Phone: 513-755-4200

Fax: 513-759-4270

Intervener
AK STEEL CORPORATION BOEHM, DAVID ESQ.
LEE PUDVAN | BOEHM, KURTZ & LOWRY
1801 CRAWFORD ST. 36 EAST SEVENTH

STREET SUITE 1510
MIDDLETOWN OH 45043-0001 CINCINNATI OH 45202-4454

CITY OF CINCINNATI

JULIA LARITA MCNEIL, ESQ
805 CENTRAL AVE STE 1350
CINCINNATI OH 45202-5756
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COGNIS CORPORATION

35 E. 7TH STREET SUITE 600
CINCINNATI OH 45202-2446
Phone: (513) 345-8291

Fax: (513) 345-8294

CONSTELLATION NEWENERGY, INC.

TERRY S. HARVILL

1000 TOWN CENTER SUITE 2350
SOUTHFIELD MI 48075

Phone: (248) 936-9004

CONSTELLATION POWER SOURCE,

INC.
MICHAEL D SMITH

111 MARKETPLACE, SUITE 500

BALTIMORE MA 21202
Phone' 410-468-3695
Fax: 410-468-3541

CONSUMERS' COUNSEL, OFFICE OF

CONFIDENTIAL

PETRICOFF, M.

VORYS, SATER, SEYMOUR &
PEASE

52 EAST GAY STREET P.O. BOX
1008

COLUMBUS OH 43216-1008
Phone: (614) 464-5414
Fax: (614) 719-4904

HOTZ, ANN
ATTORNEY AT LAW

10 WEST BROAD STREET SUITE 1800 OFFICE OF CONSUMERS

COLUMBUS OH 43215

DOMINION RETAIL, INC.

GARY A. JEFFRIES, SENIOR
COUNSEL

1201 PITT STREET
PITTSBURGH PA 15221
Phone: (412) 473-4129

FIRSTENERGY SQOLUTIONS CORP.

IRENE PREZELJ, MANAGER,
MARKETING

20

COUNSEL 10 W. BROAD
STREET, SUITE 1800

COLUMBUS OH 43215

ROYER, BARTH

BELL, ROYER & SANDERS CO,.
L.PA.

33 SOUTH GRANT AVENUE
COLUMBUS OH 43215-3900

KORKOSZ, ARTHUR

FIRST ENERGY, SENIOR
ATTORNEY



395 GHANT ROAD GHE-408

AKRON OH 44333
Phene: (330) 315-6851

GREEN MOUNTAIN ENERGY
COMPANY

JOEN BUI

600 W. 6TH STREET SUITE 900
AUSTIN TX 78701

Phome: (512) 691-6339

Fax: (512) 691-5363

INDUSTRIAL ENERGY USERS-OHIO

SAMUEL C. RANDAZZO, GENERAL

COUNSEL

MCNEES WALLACE & NURICK LLC 21
EAST STATE STREET 17TH FLOOR

COLUMBUS OH 43215
Phone: (614) 469-8000

KROGER COMPANY, THE

MR. DENIS GEORGE 1014 VINE
STREET-GO7

CINCINNATI OH 45202-1100

LEGAL AID SOCIETY OF CINCINNATI

215 E. 9TH STREET SUITE 200

CINCINNATI OH 45202-2146

MIDAMERICAN ENERGY COMPANY

BARBARA HAWBAKER, BALANCING &

SETTLEMENT ANALYST
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76 SOUTH MAIN STREET LEGAL
DEPT., 18TH FLOOR

AKRON OH 44308-1890

STINSON, DANE ESQ.

BAILEY CAVALIERI LLC

10 W. BROAD ST. SUITE 2100
COLUMBUS OH 43215
Phone: (614) 221-3155

Fax: (614) 221-0479

NONE

KURTZ, MICHAEL
BOEHM, KURTZ & LOWRY

36 EAST SEVENTH
STREET SUITE 1510

CINCINNATI OH 45202
Phone: (513) 421-2255
Fax: (513) 421-2764

MORGAN, NOEL

LEGAL AID SOCIETY OF
CINCINNATI

215 E. NINTH STREET SUITE
200

CINCINNATI OH 45202

PETRICOFF, M.

VORYS, SATER, SEYMOUR &
PEASE



4299 NW URBANDALE DRIVE

URBANDALE 1A 50322
Phone: (515) 242-4230

NATIONAL ENERGY MARKETERS
ASSOCIATION

CRAIG G. GOODMAN, ESQ.

3333 K STREET N.W. SUITE 110

WASHINGTON DC 20007
Phone: (202) 333-3288
Fax: (202) 333-3266

OHIO ENERGY GROUP, INC.

OHIO HOSPITAL ASSQCIATION

RICHARD L, SITES

155 E. BROAD STREET 15TH FLOOR

COLUMBUS OH 43215-3620
Phone: (614) 221-7614
Fax: (614) 221-7614

OHIO MANUFACTURERS ASSN

33 N. HIGH ST
COLUMBUS OH 43215
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52 EAST GAY STREET P.O. BOX
1008

COLUMBUS OH 43216-1008
Phone: (614) 464-5414

Fax: (614) 719-4904

GOODMAN, CRAIG

NATIONAL ENERGY
MARKETERS ASSOC.

3333 K STREET, N.W, SUITE
110

WASHINGTON DC 20007

KURTZ, MICHAEL
BOEHM, KURTZ & LOWRY

36 EAST SEVENTH
STREET SUITE 1510

CINCINNATI OH 45202
Phone: (513) 421-2255
Fax: (513) 421-2764

*SITES, RICHARD ATTORNEY
AT LAW

OHIO HOSPITAL ASSOCIATION

155 EAST BROAD STREET 15TH
FLOOR

COLUMBUS OH 43215-3620
Phone: 614-221-7614
Fax: 614-221-4771
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PETRICOFF, M.

OHIO MARKETER GROUP

VORYS, SATER, SEYMOUR & PEASE
52 EAST GAY STREET P.O. BOX 1008
COLUMBUS OH 43216-1008

Phone: (614) 464-2414

Fax: (614) 719-4904

OHIC PARTNERS FOR AFFORDABLE
ENERGY

COLEEN MOONEY
DAVID RINEBOLT

337 SOUTH MAIN STREET 4TH
FLOOR, SUITE 5, P.O. BOX 1793

FINDLAY OH 45839-1793
Phone: 416-425-8860
Fax: 419-425-88482

PEOPLE WORKING COOPERATIVELY,
INC.

CHRISTENSEN, MARY ATTORNEY AT
LAW

CHRISTENSEN & CHRISTENSEN
401 N. FRONT STREET SUITE 350
COLUMBUS OH 43215

Phone: (614) 221-1832

Fax: (614) 221-2599

LEYDEN, SHAWN ATTORNEY AT LAW

PSEG ENERGY RESOURCES & TRADE
LLC

80 PARK PLAZA, 19TH FLOCR
NEWARK NJ 07102
Phone: 973-430-7698

STRATEGIC ENERGY, L.L.C. PETRICOFF, M.
CARL W, BOYD VORYS, SATER, SEYMOUR &
PEASE

TWO GATEWAY CENTER 52 EAST GAY STREET P.O. BOX

a3



PITTSBURGH PA 15222
Phone: (412) 644-3120

WPS ENERGY SERVICES, INC.
DANIEL VERBANAC
1716 LAWRENCE DRIVE

DE PERE WI 54115
Phone: (920) 617-6100

GRAND ANTIQUE MALL

9701 READING RD.
CINCINNATI OH 45215

MIDWEST UTILITY CONSULTANTS,

INC.

PATRICK MAUE

5005 MALLET HILL DRIVE
CINCINNATI OH 45244
Phone: 513-831-2800

Fax: 513-831-0505

RICHARDS INDUSTRIES VALVE
GROUP

LEE WQODURFF

3170 WASSON ROAD
CINCINNATI OH 45209
Phone: 513-533-5600
Fax: 513-871-0105
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1008

COLUMBUS OH 43216-1008
Phone: (614} 464-5414

Fax: (614) 719-4904

HOWARD, STEPHEN ATTORNEY
AT LAW

VORYS, SATER, SEYMOUR AND
PEASE

52 EAST GAY STREET P.O. BOX
1008

COLUMBUS OH 43216-1008
Phone: (614} 464-5401



ATTACHMENT A

BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

IN THE MATTER OF THE CONSOLIDATED )
DUKE ENERGY OHIO, INC. RATE )
STABILIZATION PLAN REMAND AND )
RIDER ADJUSTMENT CASES )

Case Nos. 03-93-EL-ATA ef al.

AFFIDAVIT OF JOCK J. PITTS

STATE OF OHIO )
) 8§:
COUNTY OF HAMILTON)

[, JOCK ). PITTS, being first duly cautioned and sworn, hereby state as follows:

1. [ am the President of People Working Cooperatively, Inc. (“PWC”), a Cincinnati-
based, Ohio non-profit corporation whose mission is to provide critical home repairs, including
weatherization scrvices, for the very low-income elderly and disabled homeowners residing in
the Duke Energy-Ohio (“DE-Q") service territory. PWC has been an intervenor in the earlier
phase of this proceeding (referred to as the “DE-Q RSP Case™), which resulted in an Opinion and
Order by the Public Utilities Commission of Ohio (“PUCO™) that was overturned by the Ohio
Supreme Court on appeal and remanded to the PUCO for this second phase. [ make this
statement in response to Duke Energy Ohio’s FirsiSet of In:errogatbrias' and Regquests for
Production of Documents Propounded to PW: C

2. In response to DE-Q’s Interrogatonies 10-12, I was party to meetings with the
Office of Consumers’ Counsel (“OCC”) and to several conference calls with representatives of
the OCC during the course of the RSP Case, the purpose of which was to discuss the possibility

of reaching a stipuiation among the consumer and marketer parties. In particular, on April 13,



2004, 1 was present at 2 meeting at OCC's offices, attended by OCC personnel, representatives
of the consumer parties and representatives of the marketer parties. Although the parties did not
sign a written confidentiality agreement, OCC counsel asked at the beginning of the meeting {0
agree to keep the discussions held during the meeting confidential. Subsequent to the meeting,
OCC counsel provided a proposed stipulation for the consumer and marketer parties’ review,
comument and agreement, with the proposed stipulation macked “CONFIDENTIAL
SETTLEMENT OFFER MATERIAL (NOT FOR ANY OTHER USE).” All subseguent e-matl
versions of the OCC proposal were similarly marked. While counsel for PWC was the addressee
on e-mails from OCC and the parties participating in the negotiations with OCC, PWC counsel
forwarded all communications from OCC to me personally.

3. PWC also engaged in setttement discussions with OPAE separately, although informed
by its counsel that he was having similar discussions with other consumer parties. Again, fm
written confidentiality agreement was entered into. Rather, the parties agreed orally to keep the
discussions held in pursuit of settlement of their consumer issues confidential.

Further Affiant sayeth naught.

— U % ;g@ s

Jock J. Piits, President

SWORN TO AND SUBSCRIBED before me, a Notary public, this 1&3hday of March,

2007.
Nota@?ubué
SEAL STEFAN L. OLSON
SR | VY RIS SR oo
. MY COMMISSION EXPIRES 06-25¢11



DENISE WILLIS, 5/13/04 5:53 PM -0400, CONFIDENTIAL Settlement Proposal 1

Date: Thu, 13 May 2004 17:53:42 -0400
Fram: "DENISE WILLIS" <WILLISRaocc.state.oh.us>
To: <dboehmlawéacl.com>, <drinebgltfacl.com>, <mkurtzlaw@asol.com>,
<Dane.Stinson€BaileyCavalieri.com>, <SBLOOMFIELDE@BRICKER.COM>,
<tobrien@BRICRER.COM>, <broyerébrscolaw.com>,
<MchristensenfColumbuslaw.org>, <cgocdman@energymarketers.com>,
<KorkoszARFirstEnergyCorp.com>, <nmorgan€lascinti.org>,
<srandazzof@mwncmh.com>, <RICKS8OHANET.ORG>,
<shawn.leydenépseqg.com>,
<Thomas .McNameefpuc.state.oh.us>, <bakahnfvssp.com>,
<mhpetricoffévsep.cam>, <wjaireyfvssp.com>
Cc: "RANDY COCRBIN" <CORBIN&cocc.state.oh.us>,
"BRUCE BEAYES" <HAYESEocc.state.oh.us>,
“BETH HIXOW" <HIXONRoco.state.ah.us>,
“"ANN HOTZ" <HOTZEocc.state.ch.us>,
"RYAN LIPPE" <LIPPERocc.state.oh.us>,
"RCSS PULTE™ <PULTZEocc.state.oh.us>,
"DAWN REDMOND-TARRINGTON" <REDMONDE€ncc.state.oh.us> R
"LARRY SAUER" <SAUERfocc.state.oh.us>, ’
"JEFF SMALL" <SMALLBocc.state.och.us>,
“DENISE WILLIS" <WILLISfocc.state.oh.us>
Subject: CONFIDENTIAL Settlement Proposal

Sent on behalf of Jeff Small:

The attached Settlement Proposal is beinyg distributed to our regular
service list. Please inform me if you believe that others should
receive this material.

Jeff Small
smalllBocc.state.ch.us

Denise Willis

Cage Team Assistant
acc
willis@occ.state.oh.us

CONFIDENTIALITY NOTICE:

THIS COMMUNICATION IS INTENDED ONLY FOR TBE PERSON OR ENTITY TO WHICH
IT IS ADDRESSED AND MRY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL

GOVEREMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USBE, DRISCLOSURE OR
DISTRIBUTION Is FROHIBITED, IF YOU ARE NCT OR BELIEVE THAT YOU ARE NOT

THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO ROT READ IT. PLEARSE
REPLY TC THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTEER COPIES OF IT. THARK

YOUu.

Attachment converted: Macintosh HD:Proposal{s-13-04.doc (WDBN/MSWD)
(DOOEBODRB)

Printed for "Mary W, Christensen" <amchristensen@columbusiaw.org>
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DENISE WILLIS, 10/27/04 4:30 PM -0400, Confidential Settiement Communication in C 1

Date: Wed, 27 Oct 2004 16:30:07 -0400

From: "DENISE WILLIS" <WILLISEocp.state.oh.us>

Tou: <dboehmlawfaocl.com>, <drineboltfaocl.com>, <mkurtzlawf@aol.com>,
<Dane.Stinson€BaileyCavalieri.com», <SBLOOMFIELDEBRICKER.COM>,
<tobrien€BRICKER.CUOM>», <broyerébrscolaw.com>,
<MchristensenéColumbuslaw.org>, <cgoodmané€energymarketers.com>,
<KorkoszARFirstEnergyCorp.com>, <nmorgan€lascinti.org>,
<tschneiderfmgsglaw.com>, <srandazzofmwnemh.com>,

<RICKSE€OBANET.DRG>, :
<shawn.leydenfpseqg.com>», <Thomas.McNameeBpuc.state.oh.us>,
<vern.margardépuc.state.oh.us>, <William.Wright@puc.state.ch.us>,
<bakahnévssp.com>, <mhpetricoffévssp.com>, <wjaireylvssp.com>

Subject: Confidential Settlement Communication in Case No. 03-93-EL-ATA

Please see the attached confidential settlement communication from Jeff
Small in the above capticned case.

Please contact me if you have any trouble with this smail.

Denise Willis

Case Team Assistant
ocC
willisRocc.state.oh.us

CONFIDENTIALITY NOTICE:

THIS COMMUWICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH
IT IS ADDRESEED AND MAY CONTAIN CONFIDENTIAL ARD/OR PRIVILEGED LEGAL
GOVERNMENTAL MATERIAL. ANY UHAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS PROHIBITED. IF YOU ARE ROT OR BELIEVE THAT YOU ARE ROT
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE
REPLY TO THE SENDER ONLY ARD INDICATE THAT YOU HAVE RECEIVED TEIS
MESEAGE, THEN IMMEDIATELY DELETE IT AND ALL CTHER COFPIES OF IT. THANE
You.

Attachment converted: Macintosh ED:SettlementComml0-27-04.pdf (PUF /CARO)

(GDGFeCcDRs)
ttachment converted: Macintosh Hb:BulletResponsesl0-27-04.pdf (PDF

/CARQ) (DOOFSCD6)

Priated lor "Mary W. Christensen” <nchristensen@columbuslaw.org>
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DENISE WILLIS, 11/3/04 5:38 PM -0500, Fwd; Conlidential Settiement Communication i 1

Date: Wed, 03 Nov 2004 17:38:03 -0500

From: “DENISE WILLIS" <WILLIS@occ.state.oh.us>

To: <MchristensenBColumbuslaw.org>, <jpittsépwchomerepairs.org>

Subject: Fwd: Confidential Settlement Communication in Case No.
D3~93~EL-ATA

As promised during your discussion today with Janine and Bruce, please
find attached the confidential settlement communication from OCC, dated
October 27th. Please feel Free to discuss these matters with Janine or
Bruce.

Thank you.

Denise Willis

Case Team Assistant
acce
willis€occ.state.oh.us

CONFIDENTIALITY NOTICE:

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TC WHICH
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIRL AND/OR PRIVILEGED LEGAL
GOVERWMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE TEAT YOU ARE NOT
THE IRTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE
REPLY TO THE SENDER ONLY AND INWNDICATE THAT ¥OU HAVE RECEIVED THIS
MESSAGE, THEK IMMERIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK
YOU,

Date: Wed, 27 Oct 2004 16:30:07 -0400

From: "DENISE WILLIS" <WILLISRocc,state.oh.us>

Subject: Confidential Settlement Commupication in Case Ho. 03-93-EL-~ATA
Mime-Version: 1.0

Content-Type: multipart/mixed; boundary="=_0828CDF3.E3D2BB21"

Please see the attached confidential settlement communication from Jeff
Small in the above captioned case.

Please contact me if you have any trouble with this email.

Denise Willis

Case Team Assistant
OCC
willisépcoc.state.ph.us

CONFIDENTIALITY HNOTICE:

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH
IT 15 ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS FROHIBITED. IF YOU ARE HROT OR BELIEVE THAT YOU ARE NOT
THE INTENDED RECIPIENT OF THIS COMMURICATION, DO NOT READ IT. PLEASE
REPLY TO THE SENDER ONLY ARD INDICATE THAT YDU HAVE RECEIVED THIS
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK
YOU.

Attachment converted: Macintosh HD:SettlementComml(0-27-04.pdf 2 (PDF
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OHIO CONSUMERS' COUNSEL, APPELLANT, v. PUBLIC UTILITIES COM-
MISSION OF OHIO ET AL., APPELLEES.

No. 2005-0945

SUPREME COURT OF OHIO

110 Ohio St. 3d 394; 2006 Odio 4706; 833 N.E.2d 1153; 2006 Ohio LEX]S 290¢

May 9, 2006, Submitted
Sepiember 27, 2006, Decided

PRIOR HISTORY: APPEAL from the Public Utilities
Commussion, Nos. 03-2405-EL-CSS, 04-85-EL-CSS,
and 03-2341-EL-ATA. Dhio Consumers' Counsel v.
PUC, 109 Ohio St. 3d 1412, 2006 Ohio [892, 846
N.E.2d 30, 2066 Ohio LEX1S 967 {2006)

DISPOSITION: Order affirmed.

HEADNOTES: Public wtidities -- Consotidated billing
by electricity-distribution comparny -- Costs of billing for
providers of competitive retaif electric service - Ex-
penses caused by default of provider of competitive retail
gleciric service,

COUNSEL: Janine L. Migden-Ostrander, Ohio Con-
sumers' Counsel, Jeffrey L. Small, and Larry S. Sauer,
for appeliant.

Jim Petro, Anomey General, Duane Luckey, Senior
Deputy Attorrey General, and Steven T. Nourse and
William L. Wright, Assistant Anomeys General, for ap-
pellee, Public Unilites Commission of Dhie,

Faruki, Ireland & Cox, P.L.L., Charles J Faruki, and
Jeffrey S. Sharkey, for intervening appellee, the Dayton
Power & Light Company.

Bell, Royer & Sanders Co., L.P.A., Barth E. Rover, and
Judith B. Sanders, urging affirmance for amicus curiae,
Dominion Retail, Inc. ’
JUDGES: O'DONNELL, J. MOYER, C.J., RESNICK,
PFEIFER, LUNDBERG STRATTON, O'CONNOR and
LANZINGER, 11, concur.

OPINION BY: O'DONNELL

OPINION:

[*394] [***1155] O'DONNELL, J.

[¥*P1] In this appeal, the Ohio Censumers’ Coun-
sel chalienges an order issued by the Public Utilities
Commission of Ohio ("PUCO") that approved a 2004
agreement between the Dayron Power & Light Company
("DP&L") and scveral other entities, Dominion Retail,
Inc., Green Mountain Energy Company, Miami Vailey
Commnunications Council, and Industnial Energy Users-
Ohio, each of which had questioned DP&L's efforts to
recoup the cost of changing its billing practices after the
General Assembly deregulated the retail eleciricity mar-
ket in 1999,

{**P2] The PUCQ order at issue changed the way
in which DP&L could recover its billing-sysiem costs.
For the reasons that follow, we affirm the PUCO's order,

Facts

[**P3] DP&L incurred the $ (8.8 miliion in bill-
ing-system costs at issue in this case because the statutes
that deregulated electricity in Ohio required electric utili-
ties to "unbundle" or separate the costs of electricity gen-
eration from the costs of eleciricity distribution. See R.C.
4928 10(CX2) and 4928.35. As a result, GP&L devel-
oped new computsr programs enabling the company to
produce the type of customer bills that the statutes and
PUCQO regulations raquired i a deregolaled electricity
market.

[**P4} In 2000, the PUCQ approved DP&L's initial
plan to charge "CRES providers" for the costs associated
with the billing-system changes. A CRES provider is a
provider of competitive retail electric service. See Ohio
Adm.Code 4901:1-10-0K(F) and 4901:1-21-01(AN10).
Both Dominion Retail, Inc. and Green [*395] Mountain
Energy Company - which joined the 2004 agreement at
issue -- are CRES providers.

[**P3} In the competitive retall market for electric-
ity established by the Genera! Assembly in 1999, cus-
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tomers have the option 1 ¢hoose 10 continue paying their
original electricity provider for generation service or Lo
select a CRES provider for that service. R.C. 4928.14.
Regardless of which provider the customer selects, the
electricity generated by the provider is delivered over
wires owned and maintained by the eleciric wtiliry, and
thal company can continue to charge for the delivery
service.

[**B6] The PUCQO requires electric utilities such as
DP& L. thay distribute electricity to affer "consolidated
billing" to the CRES providers that wani to offer compet-
ing electricity generalion service o retail cusiomers in
the utility company's territory. Ohio Adm.Code 4901:1-
10-29(G). See, also, Ohio Adm_Code 4901:1-10-G1(D}
("Consolidated billing' means that a customer receives a
single bill for electric services provided during a billing
period" for both distribution services and generation ser-
vices). Evidence n the record before us indicates that
DP&:L had to do substantial reprogramming of its com-
puters to accommodate the new requirement that it offer
z consotidated bill showing the unbundled charges in-
curred by any custemer in its territory who chose 1o buy
glectricity generation service from a CRES provider
while DP& L continued to provide glectricity-distripution
service to the customer.

[**P7] [***11536] In making its iniual 2000 plan
to charge CRES providers for the billing-system
changes, DP&.L calculated that it would have to charge §
4.76 for zach consolidated bill it gererated for a CRES
provider to fully recover the costs of the billing changes.
DP&L concluded that potential CRES providers in its
territory would not be willing to pay such a high price for
the production of each customer bill, so DP&L chose wo
charge CRES providers § 1.90 per bill under a one-year
contract or § 1.56 per bill under a two-year contract.

[**P8] The lesser amoum did not satisfy CRES
providers such as Dominion Retaii and Green Mountain
Energy Company, and as a result, Dominion filed a com-
plaint with the PUCO in 2003, and Green Mountain then
intervened to challenge the amount DP&L charged
CRES providers for each consolidated customer bill
DPEL generated for them. The Miami Valley Commu-
nications Council - a regional counci! of governments
interested in promoting competition in the retail eiectric-
ity market - likewise filed a complaint against DP&L
with the PUCO in 2003 alleging that DP&L charged
CRES providers excessive amounts for billing services.

[**P9] The PUCQO consolidated the cases and
granted motions to intervene filed by the Consumers’
Counsel and Industrial Energy Users-Ohio. At 2 hearing
before the PUCO on these complaints, Dominion Retail
and Miami Valley offered [*396] evidence that the
DP&L charges were "excessive and unreasonable,” "dis-

courage(d] shopping.” and constituted a "barrier fo com-
petition.” Expert testimony presented by the Consamers'
Counsel echoad those views, describing the charges to
CRES providers as "a significant impediment Lo compe-
tition" that would "significantly decrease the savings 2
residential customer would expect to vealize” from
switching Ic a new provider of retail eiectric-generation
service,

[**P10] Afier several days of hearings before the
PUCOQ in 2004, all parties except the Consumers' Coun-
se) reached an agreement 10 change the way in which
DP&L could recover the § 18.8 million in billing-related
casts it had incurred from 1999 to 204). The stipulation
called for DP&L to charge CRES providers only § .20
per customer bill (to cover the cost of wansmilting cus-
tomer data electronically between DP&L and the CRES
provider) and then -- beginning lanuary |, 2006 -- al-
lowed DP&L to recover from all of is customers those
costs of the billing-system changes that had been ap-
proved in an audit.

[¥*P11] The stipulation aiso provided for DP&L 10
recover from a CRES providers customers any of
DP&\L"s out-pl-packet costs resulting from the default of
that CRES provider afier reasonable efforts to recover
from the CRES provider. '

[**P12] The Consumers’ Counsel refused to join
the stipulation. The PUCQ considered the objections
raised by the Consumers’ Counsel but nonetheless ap-
proved the agreement in February 2005, concluding that
a reasonable arrangement would benefit ratepayers and
the public. The Consumers' Counse! filed an application
for rehearing, but the PUCO denied that application. This
appeal followed,

Standard of Review

[**P13] "R.C. 4902.13 provides that 2 PUCO order
shall be reversed, vacated, or modified by this court only
when, upen consideration of the record, the court finds
the order to be uniawful or unreasonable." Consiellation
NewEnergy, Inc. v. Pub. Util. Comm., 104 Chio St.3d
530, 2004 Ohio 6767, P50, 820 N.E.2d 885. The court
will not reverse or modify a PUCO decision as o ques-

‘tions of fact if the decisicn was not manifestly against

the weight [***1157]) of the evidence and was not so
clearty unsupporied by the record as to show misappre-
hension, mistake, or willful disregard of duty. Moronga-
hela Power Co. v. Pub. Util. Comm., 104 Ohio St3d
571, 2004 Ohio 6896, 820 N.E.2d 921, P 29. The appel-
lant bears the burden of demonstmating that the PUCO's
decision is against the manifest weight of the evidence or
is clearly unsupported by the record. Id,

[**P14] Although the court has "complete and in-
dependent power of review as to all questions of law™ in
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appeais from the PUCQ, Ohio Edison Co. v. Pub Uil
Comm. (1997}, 78 Ohio St.3d 466, 463, 1927 QOhic 196,
678 N.E.2d 922, the court has explained [*397] that it
may rely on the expertise of @ state agency like the
PUCO in interpreting a law where "highly specialized
issues” are involved "and where agency expertise would,
therefore, be of assistance in disceming the preswmed
intent of our General Assembly.” Consumers' Counsel v,
Fub Litil. Comm. (1979), 58 Ohio 5t. 24 108, 110, 12
0.0.3d 115, 388 N.E.2d 1370

Analysis

The Oraer Allowing DP&L ta Charge Customers for
the Billing-Related Changes Made by DP&L Is Reason-
able

[**P15] The Consumers’ Counsel contends furst
that the multiparty agreement approved by the PUCO is
not beneficial 1o ratepavers and that it improperly devi-
ates from DP&L's initial intention to recover from CRES
providers rather than from consumers the § 18.% million
cost of reprogramming DP&L's computers to accommo-
date new billing practices mandated by the General As-
sembly when the competitive retail market for electricity
was established in Ohio, The PUCO, DP&L, and Domin-
ion Retail each counter those arguments, claiming that
the PUCO's approvai of the agreement was entirely rea-
sonabie.

[**Pt6] This court applies a three-pan test when
evaluating the reasonableness of settiements approved by
the PUCO: whether the settiement is a product of serious
bargaining among capable, knowledgeable parties;
whether the settlement, as 4 package, benefits raiepayers
and the public interest; and whether the settlement pack-
age Violates any important regulatory principles or prac-
tices. Consumers’ Counsel v. Pub, Uil Comm, {1992},
64 Ohio 5t.3d 123, 126, 1992 Chio 122, 592 N.E2d
1370. See, also, AK Sieel Corp v. Pub Util. Comm.
(2002), 95 Ohio St. 3d 31, 82-83, 2002 Ohip 1735, 765
N.E2d 862.

[**F17] The Consumers’ Counsel urges that the
agreement in this case fails the second and third prongs
of the test, alleging that consumers will pay casts under
the agreement that DP&L initially planned 1o recover
solely from CRES providers. To support its argument,
the Consumers' Counsel points to a separate one-page
sidebar agreement between DP&L and the Consumers'
Counsel. In that sidebar agreement from fune 2000,
DP&L. had agreed that it would "not seek recovery from
residential customers™ for costs associated with "billing
system maodifications” made by DP&L. The PUCO's
failure to enforce that earlier agreement when DP&L and
other parties presented their new agreement tn October
2004 represented a “willful disregard of duty,” according
to the Consumers' Counsel.

[**P18] However, the June 2000 sidebar agree-
ment was never filed with or approved by the PUCQ, and
for that reason, the PUCO refused 1o consider it when
weighing the reasonablencss of the 2004 agreement, ex-
plaining thal "fu)ndersiandings among partics that are
important enough that the parties wish to [*398] havea
means 1o bring them to the Commission's attention at a
later lime" should be [***1158] brought "o the Com-
mission for approval’ when those understandings are
reached. The PUCO has taken a similar approach in past
cases, and we have approved that practice. See, e.g.,
Constellation NewEnergy, Inc. v. Pub, Util. Comm., [04
Ohio St.3d 530, 2004 Ohie 6767, P14-15, 820 N.E2d
885 (approving the PUCO's refusal io consider side
agreements that had not been incorporated into the
agresment at issue); Cookson Potlery v. Pub. Ut
Comm. (1934), 161 Ohio St. 498, 303, 53 0.0. 374, 120
M.E.2d 98, citing G.C. §14-17, the predecessor of R.C.
49053t {contracts between a public utility and its cus-
tomers that are not filed with the PUCO “shall not be
lawful™). R.C. 4905.3{E) provides that no financial ar-
rangement between a public utility and consumers "is
lawful unless it is filed with and approved by" the
PUCO.

[**P19] The PUCQ's refusal, then, 10 consider the
unapproved Junc 2000 sidebar agreement between the
Consumers' Counsel and DP&L appears consistent with
past practice and with the relevant statutory provision.

[**P20] The PUCO also properly applied our
three-part test for weighing the reasonableness of the
QOctober 2004 agreemeni at issue in this case. Ample
evidence in the record supports the PUCQ's conclusion
that the agreement would be a "benefit to ratepayers and
the public interest” and would "limit[} any negative im-
pact on compesition in DP&L's territory” by doing away
with DP&L's initial plan tc charge CRES providers up fo
£ 1.90 for each consolidated clectric bill prepared by the

utility company.

[**P21] As the PUCO noted in its order, it is a
benefit to the ratepayers and the public interest for the
parties to these cases to agree to a per-bill fee that is sub-
stantially lower than DP&L cumently charges." The
PUCO also explained that the 2004 agreement is consis-
tent with standard regulatory practices becanse other
electric and gas utility companies have been allowed w
recover from their customers the same kind of billing-
related charges that the agreement calls for DPEL 1o
recover from its custamers.

[**P22] The agreement also brings other benefits
to the consumer. The reduced charges to CRES providers
for each customer bill will lower any barrier thal may
have kept Dominion Retail and other competitors of
DF&L from winning customers for retail electricity gen-
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eration service in DP&L's territory. And because all cus-
tamers benefit from having greater choices in a competi-
tive retail electricity market, the stipulation's removal of
a significans barrier o the eniry of new competitors in
DP&L's territory benefits all cusiomers in that area, As a
result, as one witness testified, it is reasonable 1o ask all
customers 1o pay for that benefit.

[*¥P23] Upon review, we have conciuded that the
record supperts the reasonableness of the PUCO's order
approving the 2004 agreement and contains [*399] suf-
ficient probative evidence 0 justify the PUCO's Factual
findings that the agreement would benefit ratcpayers and
the public interest and would not violate any impartant
regulatory principles or practices. The PUCO's decision
finding the agreement reasonable is therefore not "mani-
festly against the weight of the evidence” and is not "sc
clearly unsupported by the record as to show misappre-
hension, mistake, or willfu! disregard of duty." A7T&T
Communications of Ohkia, Inc v. Pub. Uil Comm.
(2000), 88 Chio 51. 3d 549, 553, 2000 Ohio 422, 2000
Ohio 423, 728 N.E.2d 5371.

The Order Allowing DP&L 1o Charge Cusiomers for
the Billing-Related Changes Made by DP&L Is Lawful

i**P24] The Consumers' Counsel further chal-
lenges the lawfulness of the [***1159] PUCO's order,
arguing that the PUCO should not have deviated from
one of its own earlier orders and should have enforced
various statulory requirements that apply to utility rate
increases. We conclude that the PUCQ properly rejecied
both arguments.

[**P23} First, the Consumers' Counsel contends
that in accordance with the PUCC's 2000 order, DP&EL
could not recover its billing-related costs from CRES
providers before 2007. However, in Corsumers’ Counsef
v. Pub Uil Comm. (1984), 10 Ohio St. 3d 49, 50-51, 10
Ohie B. 312, 461 N.E3d 303, we explained that the
PUCO may change or modify earlier orders as long as it
justifies any changes. The agreement reached by DP&L
and the other parties in 2004, and approved by the PUCO
in the proceedings below in 2003, created a new and
entirely reasonable way for DP&L 10 recover the billing-
related costs it had incumred between (999 and 2001. As
explained above, the record supported the change, and
the PUCO fully explained its reasons for approving the
agreement. The PUCQO was not bound to adhere to an
earlier arangement that had created anticompetitive bar-
riers 1o the entry of new CRES providers in DP&L's ter-
ritory, and the PUCQO's decision 10 remove those barriers
by madifying an earlier PUCO order was not untawful.

[**P26] The Consumers’ Counsel next contends
thal the statutory requirements for utility rate increases
should have been followed in the proceedings below.
Under the statute cited by the Consumers' Counsel, a

public utility seeking to change its cxisting rates for cus-
tomers must “file a written application™ with the PUCG
and must prove at any hearirg held on the request that it
is "just and reasonable.” R.C. 4909.18. The application
for a rate increase must alse be published by the PUCO
in a newspaper in the utility company's territory, R.C.
4909.19, and public hearings must be held in large mu-
nicipalities in the affected service area, R.C. 4903.083.

[**P27] Those specific sietutory provisions were
not follewed in this case, as the proposal that DP&L's
customers pay for the expenses it incurred to reprogram
[*400] its computers between 1999 and 2001 to accom-
modate consolidated billing had emerged not from a
formal rate-increase application but from the agreement
between DP&L and the other parties in October 2004.
Monetheless, the agresment is valid, and the PUCO law-
fully approved it in February 2005, -

{**P28] The agreement in this case was rsached in
an R.C. 49605.26 complaint proceeding, not an R.C.
4909.18 rate-increase proceeding (with all of the atten-
dant procedural requirements cited by the Consumers'
Counsel). That former statutory provision was cited by
CRES provider Dominion Retail and by the Miami Val-
ley Communications Council when they filed their sepa-
rate complaints against DP&L to initiate the proceedings
that led to the agreement at issus several months later. In
its February 2005 order approving the partigs' settiement
agreement, the PUCO acknowledged that the agreement
“arose in the context of a complaint case™ rather than in 2
rate-increase proceeding.

[**P29] We have repeatedly heid that utility rates
may be changed by the PUCO in an R.C. 4905.26 com-
plant proceeding such as this, without compelling the
affected miility to apply for a rate increase under R.C.
4909.18. See, e.g., Lucas Cry. Commrs. v. Pub. Ut
Comm. (1997), 80 Ohio 5t.3d 344, 347, 1997 Ohio 112,
686 N.E.2d 501 ("Pursuant to R.C. 490526 * * *, the
commission may conduct an investigation and hearing,
and fix new rates Lo be substituted for existing rates, if it
determines that [***1160] the rates charged by the util-
ity are unjust and unreasonable™); Allnet Communica-
tions Servs., Inc. v. Pub. Ul Comm. (1987}, 32 Ohio
St.3d 115, 117, 512 N.E.2d 350 ("R.C. 49G5.26 is broad
in scope as to what kinds of matters may be raised by
complaint before the PUCO. In fact, this court has held
that reasonable grounds may exist to raise issues which
might stricily be viewed as 'collateral attacks' an previ-
ous orders™y; Ohio Util. Co. v. Pub. Uil Comm. (1979),
38 Ohio St 2d 153, 157, 12 0.0.3d 167, 389 N.E.2d 483
(in an R.C. 4905 26 progeeding, the PUCO can "order{]
that néw rates be put in cffect”).

[**P30] As R.C. 4905.26 wtself provides, "any per-
son, firm, or corporation,” as well as the PUCO itself,
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may {ile a complaint alieging that an existing or pro-
posed utility rale or charge is unjust or unreasonable,
That kind of allegation was raised by both Deminion
Rerail and the Miami Valley Communications Council in
the proceedings below, each of which gquestioned the
charges that DP&L imposed on CRES providers for con-
solidated-billing services. R.C. 4905 26 indicates that the
parties to a complaint proceeding “shall be entitled to be
heard, represenied by counsel, and to have process to
enforce the artendance of witmesses.” No allegation exists
that those requirements were not met in the proceedings
below, and in fact the PUCO held several days of hear-
ings on the complaints and heard from muitiple wit-
nesses, including a witness who testified on behalf of the
Consumers' Counsel.

[*401] [**P3}] Some of the testimony in the R.C.
4005.26 complaint proceeding before the PUCO in 2004
indicated that the PUCO’s 2600 order -- which allowed
DP&L to charge CRES providers for the compurer-
related consolidated-biling costs that it mourred berween
1999 and 200} -- was unreasonable and posed a barrier
to the entry of new CRES providers in DP&L's service
area. Testimony presented afier most of the parties in the
complaint proceeding reached their October 2004
agreement indicated that shifting the computer-related
costs from CRES providers to DP&L's customers would
fosier competifion in DP&L's service area by "mak[ing]
it easier for CRES providers to offer savings to custom-
ers." Muiltiple witnesses also testified that the agreed
resolution of the complaint proceeding was reasonable
and appropriate. Relying on that evidence in the record,
the PUCO approved the agreement in February 20035,

[**P32] The PUCO acted lawfully, As noted
above, this court has allowed the PUCQ 1o impose new
utility rates or to change existing rates in other R.C.
4905.2¢ complaiat proceedings, and there is no dispute
that the PUCO complied witk all of the procedural re-
quirements in the statute by holding a hearing and by
aflowing the parties to be represented by counsel and to
compel the attendance of witnesses.

The Portion of the PUCO’s Order Giving DP&L
Additional Protections in the Event of @ CRES Provider's
Digfault is Also Reasonable and Lawful

[**P33] Althoupgh the Consumers’ Counsel primar-
ily focuses on the reasonableness and lawfulness of the
PUCO decision permitting DP&L 1o charge its customers
for the costs that DP&L incurred when it made software
changes in order to produce unbundled conselidated cus-
tomer bills, the Consumers' Counsel also challenges a
provision of the PUCQ order allowing DP&L to recover
from a CRES provider's customers any of DP&L's out-
of-pocket costs resulting from the defauli of that CRES
provider.

(**P34] The PUCO and DP&L argue that the Con-
sumers’ Counsgl should not be permitied to raise this
issu¢ because she did nol first raise it in the application
for [***1161] rehearing before the PUCO. Those par-
ties are correct in that R.C. 4903.10 states, "No pary
shall in any court urge or rely on any ground for reversal,
vacation, or modification not so set forth in the applica-
tion.." Yet the Consumers' Counsel did challenge the
defaut recovery mechanism in the application for rehear-
ing, and the PUCO addressed the issue in its order deny-
ing rehearing. The Consumers' Counsel has therefore
properly raised the issue.

[¥*P35] The default-recovery mechanism approved
by the PUCO is unlawfu) according to the Consumers'
Counsel because no statitory or regulatory provisions in
Ohio expressly permit that kind of financial protection to
be given do an [*402] electricity distributor like DP&L.
Natably, though, the Consumers’ Counsel cites no statu-
lory pravisions that diseHow the practice either.

[**Pi6] R.C. 4928 08(B) requires CRES providers
to “provid[e] a financial guaranee sufficient 1o protect
customers and ¢lectric distribution atilities from default,"
and Ohio Adm.Code 4901:1-24-08(C) allows an electric-
ity distributor (like DP&L) to "apply for relief™ at the
PUCQO if 2 CRES provider fails to maintain such a guar-
aniee, Those provisions -- the only ones cited by the
Consumers' Counsel -- do not prevent the PUCO from
approving the kind of additional financial protections
given to DP&L to ensure that it will not incur losses
when a CRES provider in its terriiory defaults.

[**P37] As one witness testified before the PUICO
about this so-called defauli recovery rider, it "establishes
a reasonable and appropriate process for the recovery by
DP&L of prudently incurred costs of a CRES provider
default * * * fand] will protect DP&L from costs that
DP&L may incur Lo procure replacement power to serve
customers who had been served by a defaulimg CRES
provider." Another wimess testified that because DP&L
does not select CRES providers {customers do), and be-
cause DP&L does not benefit from CRES providers' ser-
vices {customers do), it is reasonable for the customers
of a CRES provider to reimburse an clectricity distribu-
tor such as DP&L for the out-of-pocket costs DP&EL in-
curs when the CRES provider defaults. Testimony before
the PUCO also indicated that similar default recovery
mechanisms currently protect natural gas distributors.

[**P38] The PUCO cited and agreed with all of-
that testimony, stating in its February 2005 order that the
default recovery mechanism “is not prohibited by any
current statute or rule” and is in fact "permissible under
the current statutory system.” The likelihood that DP&L
will ever invoke the default recovery mechanism is
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110 Ohio St. 3d 394, *; 2006 Ohio 4706, **;
853 N.E.2d 1153, **+; 2006 Chio LEXIS 2800

small, the FUCO noted, but it is "a reasonable method o
spread the risk of the competitive market."

[**P39] The PUCO's findings as 1o the reasonable-
ness of this particular provision of the 2004 agreement
are supported by the record, and 5 legal conclusion that
the provision is not unjawful is correct. The order, there-
fore, allowing DP& L to recover from a CRES provider's
customers any of DP&L's out-of-pocket costs resulting
from the default of the CRES provider was both reason-
able and lawful,

Conclusion

(**P40] For the reasons explained above, the order
of the PUCQ that aliowed DP&L (1} to shift from CRES
providers to DP&L's customers the costs that DP&L in-
curred to update its computer saftware in crder 1o pro-
vide consolidated customer biils for CRES providers in
its territory and (2) to recover from a [*403] CRES pro-
vider's customers any aof DP&L's out-of-pocket costs

resulting from the default of the CRES provider was both
reasonable and lawful. The PUCO fully explained the
rationale [***1162] for its order, evidence in the record
supports the PUCQ's decision, and the order is not incon-
sistent with any statutory or regulajory requirements,
Therefore, the order of the PUCO is affirmed. nl

nl In accordance with 5.CLPrac.R. IX(8),
the Consumers' Counsel filed a list of additional
authoritizs before the oral argument in this case.
That [ist of citations was timely filed, and we
therefore deny the PUCO's and DP&L's motions
to strike the iist.

Order affirmed,

MOYER, C.J., RESNICK, PFEIFER, LUNDBERG
STRATTON, C'CONNGR and LANZINGER, 11, con-
cur.



----- Criginal Message-----

From' JEFF SMALL {mailto:SMALL@occ. stale oh.us]
Sent. Wednesday. June 21, 2006 3:56 PM

Ta: Randoiph H. Freking

Subject; RE: CG&E

i don'l understand your reference o an "Option Agreement,” bul { will
take a fook at (he material if you like to fax il {o 614-456-8475.

| am back in the office after being out last week, Did you file a
complaind, and did you contact regulaiory counsal?

Jeff
CONFIDENTIALITY NOTICE,

THIS COMMUNIGATION 1S INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH
I'T ‘

15 ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL,
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT, OR BELIEVE YOU ARE NOT,

THE

INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ I1T. PLEASE
REPLY

TO THE SENDER ONLY, AND STATE THAT YOU HAVE RECEIVED THIS MESSAGE.
THEN )

IMMEDIATELY DELETE THIS COMMUNICATION AND ALL COPRIES OF THIS
-COMMUNICATION. THANK YOU.

>»> "Randolph H. Freking™ <Randy@frekingandbetz.com> 06/21/06 4:31 PM
>

Jeff

Could you look at the Option Agreement and give us your apinion?
i
50, [ will fax it 1o you.

Randy
Randoiph H Freking
Freking&Belz
215 East Minth Street
Cincinnat, Ohio 45202
913-721-1975

- randy@frekingandbetz.com

--—-Original Message-—-

From: JEFF SMALL [maito:SMALL@oce slate.ohus)
Senl: Wednesday, June G7, 2006 11:54 AM

To: Randolph H. Freking

Subject: RE: CG&E

ATTACHMENT D
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BEFORE

THE PUBLIC UTILITIES COMMISSION OF OHIO

Consolidated Duke Energy ) Case Nos.
Ohic, Inc. Rate ) 03-93-EL-ATA
Stabilization Plan Remand) 03-2079-EL-AAM
and Rider Adjustment } 03-2080-EL-ATA
Cases. ) 03-2081-FEL-AAM
05-724-EL-UNC
05-725-EL-UNC
06-1068-EL-UNC
06-1069-EL-UNC

06-1085-EL-UNC

Deposition of Beth Hixon, a witness
herein, called by Buke Energy Chio, Inc. for
cross—-examination under the statute, taken before
me, Kimberly A. Kaz, Registerad Professional
Reporter and Notary Public in and for the State of
Ohio, pursuant to notice and stipulations of
counsel hereinafter set forth, at the offices of
Chio Consumers' Counsel, 10 West Broad Street,
Suite 1800, Columbus, Chio, on Tuesday, March 13,

2007, and concluding on the same day.
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1 APPEARANCES:

ON BEHALF OF DUKE ENERGY OHIOQ, INC.:
Paul A. Colbert, Esq.
Associate General Counsel
Duke Energy Ohio
Duke Energy Corporation
155 East Broad Street, 21 st Floor
Columbus, Ohio 43215
10 (614)221-7551 Fax (614)221-7556

WO 00~ Oy s N

11 paul.colbert@duke-energy.com
12

13 Rocco O. D'Ascenzo, Esq.

14  Counsel

15 Duke Energy Shared Services, Inc.
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It is stipulated by and among counsel for
the respective parties herein that the deposition
of Beth Hixon, a witness herein, called by the L
Duke Energy Ohio for cross-examination under the
statute, may be taken at this time and reduced to
writing in stenotype by the Notaries, whose notes
may thereafter be transcribed out of the presence
of the witness; that proof of the official
character and gualification of the Notaries are s
waived; that the witness may sign the transeript /
of her deposition before a Notary other than the
Notaries taking her deposition; said deposition to
have the same force and effect as though the
witness had signed the transcript of her .

e e e

16  Duke Energy Corporation 1€ deposition before the Notaries taking it. :
17 139 East Fourth Street 17 --- 4
18  Post Office Box 960 18 1
19  Room 2500, Atrium 11 19
20  Cincimnati, Ohio 45201-0960 20
21 (513)287-4326 Fax (513)287-3810 21
22 rocco.d'ascenzo@duke-energy.com 22
23 S 23
24 24
25 25
Page 3 Page 3 ‘
1 APPEARANCES (continued): 1 INDEX
2 2 ---
3 ON BEHALF OF THE RESIDENTIAL CONSUMERS OF DUKE 3 WITNESS PAGE
4 ENERGY OHIO, INC.: 4 Beth Hixon
5 Janine Migden-Ostrander, Esq. 5 Cross-examination by Mr. Colbert 6
©  Ohio Consumers' Counsel 6 -
7 BY: Jeffrey L. Small, Esq. 7 EXHIBITS MARKED
8 Assistant Consumers’ Counsel 8 Ohio Exhibit A - 47
9 10 West Broad Street, Suite 1300 9 126th General Assembly '
10 Columbus, Ohio  43215-3485 10 Repular Session
11 (614) 466-8574 Fax (614) 466-9475 11 ~Ohio Exhibit B - 56
12 small@occ.state.oh.us 12 Memorandum Contra
13 13 Chio Exhibit C - 56
1a 14 arvard Electricity Policy
15 15  Group Forty-Third Plenary
16 16 Session 4
1 17 .- :
18 18 |
13 19 '
20 20
21 ALSO PRESENT: 21
22 Anita M. Schafer, Senior Paralegal, Duke 22 ;
23 Energy Shared Services, Inc. 23 i
24 --- 24
25 STIPULATIONS 125
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portions of the dcposmon We would keep thosc

Page 6 Page 8
1 BETH HIXON 1 to a minimum, ;
2 of lawful age, being by me first duly placed under | 2 MR. SMALL: For my part, OCC has |
3 oath, as prescribed by law, was examined and 3 confidentiality agreements not only with the three |
4 testified as follows: 4 Duke affiliated companies, but also with the Chio ‘
5 CROSS-EXAMINATION 5 Hospital Association and Kroger. We have i
& BY MR. COLBERT: 6 identified four attachments to Ms. Hixon's
7 Q. Good morning, Ms. Hixon. 7 testimony that were produced according to those ¥
8 A, Good momning. 8 productive agreements, Attachment 7, 13, 16 and |
8 Q. You've been deposed before? 9 24. And it's my understanding that IEU Ohio does |
10 A Yes. 10 not have protective agreements with those ]
11 Q. Justasis Mr. Small's custom, just a 11 entities; is that correct, Mr. Neilsen? g
12 couple reminders: [ will try and make my 12 MR. NEILSEN: Yes. :
13 questions clear. If I'm not successful in 13 MR. SMALL: And discussions of those 7
14 that - 14 attachments in Ms. Hixon's testimony would not be |;
15 MR. SMALL: If[ may interrupt, before we |15 possible in front of Mr, Neilsen. So to the
16 give instructions, I'd like to put on the record 16 extent that there's a response regarding one of k
17 what we're doing as far as confidentiality, make 17 those documents or something else havingtodo |
18 sure all the [s are dotted and Ts are crossed. 18 with protected information under thase protective E
19 MR. COLBERT: Do you want to do thator | 19 agreements, Ms. Hixon will be asked to not respond
20 would you like me to do it? 20 in front of Mr. Neilsen. All right.
21 MR. SMALL: I'd like you to make the 21 MR. COLBERT: Thank you.
22 representations regarding IEU's attendance at this | 22 BY MR. COLBERT:
23 deposition because [ don't have agreements with {23 Q. Ms. Hixon, as we were saying, if you need
Z4 them, youdo. 24 aclarification of any question, please ask, I'll
25 MR. COLBERT: That's fine. The -- I'm 25 do my best to clarify it. To the extent that you
Page 7 Page 9§
1 Paul Colbert. I'm an attorney for DE Ohio, and in 1 can answer briefly with a "yes" or "no", that will
2 this regard, can also represent Cinergy Corp and 2 help us get through it quicker. 1 will do my best
3 Duke Energy Retail Sales, all of whom have 3 to shorten this as we go, but otherwise, |
4 confidentiality agreements with Industrial Energy 4 anticipate a fairly lengthy deposition here. So
5 Users Ohio that are - who have their attorney 5 if you need a break, just say so. As long as
& present at this deposition, and they need not 6 there's no question pending, that's fine. And I
7 leave the depaosition, regarding materials produced 7 would anticipate that we can take a break for ;
8 by the companies and/or discussed in this 8 . lunch somewhere around an hour if we can figure §
S deposition. And just to confirm that, that's also -2 out when the best time to break for that is. Is i
10 the understanding of IEU's counsel, Dan Neilsen. 10 that okay with you?
11 MR. NEILSEN: Yes. 11 A. Okay.
12 MR. SMALL: And that covers Cinergy DERS |12 Q. Great.
13 -and Duke Energy Ohio? 13 Ms. Hixon, let me start with your
14 «MR. COLBERT: That's correct. 14 employment history a little bit. Just to be
15 It is -- I have no knowledge of any 15 clear, you have never worked in an organization
16 confidentiality agreements that I -- IEU may have {16 where you were responsible for any or were

with other parties that have confidential
information that may arise in the depositions such
as Ohio Hospital Association, Kroger and others,
And to the extent that there's no confidentiality
agreement produced for those enfities and
confidential information is discussed in the
course of this -~ of this deposition, then we
would ask that TEU's counsel leave for those

responsubﬂmes for example dealt W1th optmns

involved in any type of trading activities, were
you?

A, Trading of what?

Q. Anything. Commodities, financial paper,
any types of commercial trading activities.

A. No, I don't believe so.

Q. Allright. So you've never -- you have
never worked in a company where any of your

3 (Pages b to 9)
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of any kind, commodity, financial or otherwise?

A. No.

Q. Okay. But you do have a fair -- You have
an accoumting background?

A. My education is accounting.

Q. And in your job responsibilities over the
vears, particularly for OCC, you have done a fair
amount of analysis of financial documents; is that
fair to say?

A. Yes.

Q. Okay. Ms. Hixon, you are familiar with
legislation in Ohio that is known as 883 Electric
Regulation or restructuring legislation?

A. Yes, I'm familiar with that.

Q. And are you generally familiar with the
ability of what is called a CRES provider,
Competitive Retail Electric Service provider, to
enter into contracts with end-use customers for
the sale of generation service or other

=
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agreements that were part of the settlement that |
CRS entered into with customers, so that would be |
my knowledge of nonresidential in this case.

Q. Well, you used the term "settlement"
there. Did CRS enter into -- You're referring to

the contracts? d
A. I'm referring to the side agreements that
I discuss in my testimony. }
Q. Okay. :

MR. SMALL: Could we go off the record
for just a second? [ want to tie up something.
(Discussion held off the record.)
BY MR. COLBERT:

Q. Regarding residential contracts, are you
aware that CRES providers send out marketing
materials to residential customers on pccasion?

A. Yes, I'm aware of that.

Q. Okay. And when they send out marketing
materials, do they typically send them to all of

that the Commission has in regards to contracts,

aggregator in DE Ohio's service territory?

20 competitive retail electric services? 20 their customers in the state?
21  A. I'm familiar that the term Competitive 21 A, [don't know.
22 Retail Electric Service is what is used to 22 Q. Do yau know whether they send them to all
23 describe those suppliers that in the competitive 23 of the customers in a particular sort of high :
24 market in Ohio are allowed to provide generation |24 territory?
25 to customers. 25 A. [don't know.
Page 11 Page 13 |
1 Q. Okay. And, typically, is it your 1 Q. Areyou aware of CRES providers that have
Z understanding that they would do that through a 2 supplied governmental aggregation contracts?
3 contractual arrangement with customers? 3 A, I'maware that there's governmental
4  A. Generally, yes. 4 apgrepation for electric service. I'm generally p
5 Q. And are the -- Would the customer and the 5 aware that some of them have been supplied by CRES
& CRES provider negotiate a price term and other 6 providers, but I don't know the specifics.
7 terms angd conditions as part of that contract? 7 Q. Okay. Are you aware that previously a
8 A. I'm generally aware that in the rules 8 company called Dominion supplied a governmental
9
10
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that price is one of those provisions that would
be included in a contract.

Q. I'm wondering if you have any particular
knowledge as to how price and other terms and
conditions in those contracts would be arrived at.

A. Since I'm not a CRES provider, | don't
work for a CRES provider, ] don't know from this
perspective. From a consumer perspective, [ know
the requirements related to contracts and what
individual consumers would want.

Q. So you don't have any knowledge of
nonresidential contracts? Your knowledge would be
in the area of residential contracts?

A. Inregards to provisions related to price
and the specifics of it. 1n regards to
nonresndential agreemcnts I have rewewed the

22
23
24
25

“A. No.

Q. So you have no knowledge of Dominion
supplying residential load in DE Ohio's
residential territory?

A. No. You asked me if [ was aware that
they served a residential aggregation. I'm not
aware of that. | am aware that Dominion retail
did service some customers in SEG's territory, and
that inciuded some residential.

Q. Do vou know whether it
includes -- whether Dominion serves exclusively
residential?

A. No, Idon't

Q. And you're not aware that Dominion was
the supplicr for Indian Hill?

T S T SR

T TR
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Page 16

that the contracts that you've reviewed that you
have characterized as side agreements you don’t
believe are CRES contracts?

A. 1don't think in my testimony I ever
refer to them as CRES contracts. [ don't believe
that I made a judgment call as to whether they
were CRES contracts. [ treated them as side
agreements. 1 read the provisions. CRES, at k
times, was involved in some of those agreements.
Provision of generation was sometimes discussed.
The clarity of those provisions and whether or not
that constituted a contract, I did not make a
judgment call on.

Q. Well, let's take them by the three
categories that you raise. Correct me if I'm
wrong but, basically, you put them in categories
of pre-order contracts, pre-rehearing comntracts
and then option contracts; is that fair?

A. Option agreements,

Q. Okay. The pre-order contracts and the
pre-rehearing contracts with a couple of
exceptions that we need not discuss here are
direct-serve contracts, are they not?

MR. SMALL: Objection to the extent that
you're using the word "contract". This witness

ATy

e

LT T

1 Q. Okay. Have you gone to the website of 1
2 Dominion to check and see what their offer is to 2
3 residential customers? 3
4 A. No. 4
5 Q. Okay. Do you have any knowledge of 5
& whether Dominion has offered one price to 6
7 residential customers who renew their contracts 7
8 and another price to new customers? g8
9 A Na 9
10 Q. And other than the offers of -- For 10
11 clarification, the contracts, of course, because 11
12 it was the prior name, refer 1o Cinergy Retail 12
13 Sales, CRS and, of course, they also refer to the 13
14 prior name of Duke Energy Ohio, the Cincinnati Gas| 14
15 and Electric Company. For ease of communication {15
16 here, [ am going to call everybody by their 16
17 current names, DERS for Duke Energy Retail Sales { 17
18 and DE Ohio. Is that -- Will that work for you? 18
1% A, Tunderstand. I may not always fall into 19
20 that, but I'll try my best. 20
21 Q. That's fine. If you have any question or 21
22 if I'm confusing, let me know. 22
23 The only nonresidential CRES contracts 23
24 that you are aware of are those between DERS and | 24
25 counterparties in this case; is that correct? 25
Page 15
1 MR. SMALL: Objection concerning facts 1
2 not presented to the witness, but you may answer. 2
3 THE WITNESS: I'm not aware and have not | 3
4 seen any CRES contracts with nonresidential 4
5 customers. What I'm aware of are the side 5
& agreements that I describe in my testimony between| €
7 DERS, Cinergy Corp -- 1 think that covers it. The 7
8 side agreements that 1 discuss in my testimony. 8
9 BY MR. COLBERT: 9
10 Q. But!asked about CRES contracts. And 10
11 for example, Cinergy is not a CRES, 11
12 A. QOkay. Again, I said [ was not aware of 12
13 any CRES contracts related to nonresidential. 13
14 What I am aware of are the side agreements that ] | 14
15 discuss in my testimony, 15
16 MR. SMALL: Can we go off the record for |16
17 asecond? 17
18 MR. COLBERT: Sure. 18
19 (Discussion held off the record.) 19
20 BY MR. COLBERT: _ 20
21 Q. From this point, I think it makes sense 21
22 to go under seal. I think 'm going to start 22
23 talking somewhat more specifically about 23
24 contracts, so we'll seal the record from here. 24
25 Ms. Hixon, from your answers, I take it 25
D e e e e b 07 e

Page 17
has already stated that she doesn't have the legal |
knowledge regarding what is regarded as a contract §
or not a contract. L

MR. COLBERT: If she wants to refer to
them as agreements, I'll not object.

MR. SMALL: And I am objecting on the
basis to the extent your questions call for a
legal conclusion regarding the agreements.

MR. COLBERT: I'm not asking for a legal
conclusion. I'm simply asking whether -

MR. SMALL: It's not clear to me what
you're asking, so....

MR. COLBERT: Well, I'm asking her
whether or not the contracts that she reviewed —
and I will continue to call them contracts. She
can call them whatever she likes -- were the
earlier contracts, that is in May and November,
with just a couple of exceptions that is - wiil
include the Cinergy contract, the City of
Cincinnati contract, and 1 believe contracts with
a grocery retailer that we won't name. The rest
of them would all be characterized, would they
not, as direct-serve contracts or, in your words,

agreements?
MR. SMALL: vbjection co

e T

neerning
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legal conclusion.

State vour understanding of it.

THE WITNESS: Well, with all the caveats
that ['ve already given and my counsel] has
discussed, I'm not judging whether they are a
contract. 1 also do not know what you mean by
"direct-serve contract”.

BY MR. COLBERT:

Q. 1 mean, they called for DERS to provide
generation service to the end-use customer.

A. 1 think that you would need to go through
each agreement and look at the terms related to
generation service. My recollection is that more
often than not, there is an offer to sell at some
time in the future conditioned upon a vatiety of
terms, occurrences.

1 know at the garly agreements in May,
CRS was referenced, but at that time, CRS was not
a CRES. There's references to affiliated CRES,
C-R-E-8, providers. In my mind, if your
definition of direct-serve is for CRES to pravide
service, I don't see that clarity reflected in
those early agreements.

Q. Soit's not your understanding that had
those contracts remained effective and continued
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agreements, but my general recollection is that '
sometimes it did and sometimes it did not. 3
Q. Under what circumstances did it not?
A. May I refer -- review the agreement?
Q. Certainly.
A. Okay. The apreement I was going to refer
to is one that might be protected. i
Q. We're under seal. They're protected. :
MR. SMALL: 1think she's referring to :
Mr. Neilsen. :
MR, NEILSEN: Could ] make a suggestion?
MR. COLBERT: Certainly.
MR. NEILSEN: [ do have some questions. |
Most are -- [ mean, they're fairly general to
Ms. Hixon's testimony. If it makes all parties in
here feel better, 1 could begin -- I could present
my questions and then 1 could ieave and [ can
review the transcripts, whatever part of the
transcripts that are -- that should be unredacted
as to --
MR. COLBERT: We have no objection.
MR. NEILSEN: If that makes things move
more smoothly for today's deposition, that's fine
withme. .
MR. SMALL: [ have noobjection to it.

T T
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to this day between the parties, that DERS would
not be serving the counterparties?

A. Perhaps you could rephrase that. [ think
you got some negatives in there, would not be
providing, and I lost the train of thought.

Q. IfI understood your answer correctly,
you're suggesting that there are circumstances
under which DERS would not be providing generation
service to the counterparties if those contracts
were in effect today. Is that your understanding?

A. I think that that's a possibility based
on what I described as the provisions and the
terms and the conditions. Like I said, my
recollection is that sometimes the terms were an
offer to sell. That's one side. [ don't know if
the party would have accepted. Sometimes the
parties were offered options of either being
served or not being served. So yes, it is
possible that DERS would not have been.

Q. Ard do you know whether the options to be
served or not served had to do with whether or not
some of the counterparties were already taking
service from other CRES providers not affiliated
with DE Ohio?

A. Td have to refer to the specific
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Of course, you know, there will only be two
flavors to the transcript, which is public and the
redacted portion of it, s0 you probably will not
be able to go through the pratected portion,

MR. NEILSEN: Well, I mean, there are
obviously portions — there is a discussion in
Ms. Hixon's testimony that goes directly to [EU
Ohio, which is protected. We obviously have
intervened and have a protective agreement with
Duke and all of its affiliates. So at some point
we have to be involved in this, as well, and have
the right to be.

MR. SMALL: I understand your position. .|
I'm just informing you that [ am not going to ‘
instruct the Court Reporter and I'm not going to
review the transcript to decide what can and
cannot be released to you. And if Mr..Colbert
releases the protected portion to you and it
contains things about Kroger and Ohio Hospital
Association, it will be his revelation against
OCC's wishes. I'm just saying that you won't be
able to see the protected portion of the
transcript. I don't have any --

MR. NEILSEN: Uniess it's pravided to me |
party who has the protective agrecment |-

R G S A T e e S N N i e
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Page 22 Page 24
with me or with IEU or amongst those parties. We | 1 Butif it is released to you, it will be over my 3
do have a protective agreement with Duke and its 2 ahjection. ﬁ
affiliates. I understand your concern. 3 MR. COLBERT: Well, unless they get a :

MR. SMALL: You understand that Hospital 4 confidentiality agreement with the Hospital
Association's given to me -- 5 Association.

MR. COLBERT: May ] suggest we have this | 6 MR. SMALL: That's true. To that extent,
discussion off the record, I mean, unless you 7 if IEU enters with the Hospital and Kroger, they
really want this on the record for some reason? 8 can see the material that T can see. There's no

MR. SMALL: Yeah, | do want it on the 9 problem with that, to the extent that those b
record. I've been accused over and over again of | 10 parties are willing to give that to IEU. So that
not protecting information by Mr. Neilsen's party, |11 is another solution,

=
8]

MR. NEILSEN: I'mean, you had a question
earlier whether I had the information that was
provided at the Whitlock deposition.

MR. SMALL: And that's because there is
materials in the Whitlock deposition that has to ;
do with the Hospital Association and Kroger. And |
to the extent that was provided by DERS and :
provided under the protective agreement, you

MR. SMALL: Tam just informing your already have it and you can see that material.
parties that's not going to get the Hospital Unfortunately, there are things that were
Association's material through this means without | 22 provided to those parties that were not made in
QCC's objection. the Whitlock deposition, so 1 separated the things §

MR. NEILSEN: Very well. that you received from the company from the things}

MR. COLBERT: Fair enough. that I received only from the Hospital Association |

by the way, and now he's suggesting Ohio Hospital
Association gives it to me, you get it through

this deposition, and that you give it to him, not
protecting the material.

MR. COLBERT: Well, that had nothing to
do with the instance regarding when you were
accused, Jeff. You sent out an e-mail with all
sott of materials.

NN e
B oW oUW

RECR
N

=
O W oo gy U 0o

RO DO B R B R D S e b
> B = DO —l Y U ) R

M
L

Page 23 Page 25

MR. NEILSEN: I can ask these questions
and I can leave and we can deal with whether or
not I can review the transcript or not offline and
at another time. I'm coming up with a solution
here that I would hope makes things run a littie
easier for all of us.

MR. SMALL: 1 have no objection to your
suggestion. I am telling JEU and al! the
companies represented by Mr. Colbert that this
transcript, the pratected portion of it, to the
extent that it includes any responses having to do
with Ohio Hospital Association or Kroger material,
and specifically the material that | mentioned at
the beginning of this, cannot be released to you.
And that will be my instruction to the
hearing -- to the Court Reporter, that it should
be released only upon my approval.

MR. NEILSEN: You just said -- Okay,
Didn't you just say that you weren't going to
determine whether or not the transcript couldn't

and Kroger.

MR. COLBERT: 1 will point out, we were
talking about a contract here and all of the
contracts were provided in that deposition.

MR. SMALL: And 1 did not -- When | was
referring to the attachment to Ms. Hixon's
testimony, I didn't include those because those
agreements were handed over by parties.

MR. COLBERT: I'm simply asking whether
that was a document that Ms. Hixon was going to
refer to. I assume she's not going to be
referring to the e-mails.

MR. SMALL: Ms. Hixon understands the
distinction between the two of them. Now, of
course, [ haven't consulted with her, but she does
understand the difference between the materials
provided at the Whitlock deposition and the other  §
materials. And we've marked them conspicuously i
the materials in front of her so that she doesn't
refer to these.
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be released to whatever party? 21 ‘MR. COLBERT: Okay.

MR. SMALL: 1said I'm not going to spend | 22 MR. SMALL: Up to you.
days of my time pouring through the transcripts 23 MR. NEILSEN: Ican go through my
deciding what can and cannot be released to you. | 24 deposition now.

It's just going to be withheld from you entirely.
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1 MR. NEILSEN: I apologize for 1 Q. Do you know when the application in that
2 interrupting your - 2 case was filed? '
3 MR. COLBERT: It's not a problem. Doyou| 3  A. Ithink if you look at my testimony at ;
4 want to come down here and ask your questions or| 4 Page 4, [ indicate that the Case 03-93 commenced L?
5 do you want ta do it from there? 5 onJanuary 10, 2003, with an application filed by
6 MR. NEILSEN: If the Court Reporter can 6 CG&E.
7 hear me all right from here, and if Ms. Hixon 7 Q. Did the application filed by CG&E in that L§
& doesn't mind, ! can do it from here rather than 8 case have any root in any other cases? For 't
9 moving everybody around. 9 example, was any provision in CG&E's transition |

10 --- 10 plan approval in Case No. 99-1658-EL-ETP

11 EXAMINATION 11 referenced in the case filed 03-937

12 BY MR. NEILSEN: 12 A. Iwould have 1o look at the application

13 Q. Well, good morning, Ms. Hixon. I'm Dan { 13 to see if it was referenced. The application

14 Neilsen with Industrial Energy Users Ohio, 14 would speak for itself. I don't recollect.

15 otherwise referred to as IEU Ohio. 15 Q. Would you agree, subject to check, that

16 A, Good moming. 16 the transition plan gave CG&E the ability to end

17 Q. 1begin with some questions regarding 17 the market development period for class where

18 your testimony and hopefully this won't last long. | 18 there was 20 percent shopping?

19 Was your testimony reviewed and approved | 12 MR. SMALL: Objection to the extent it

20 by Janine Migden-Ostrander? 20 calls for a legal conclusion, but you can state

21 A, Yes. 21 your understanding of the situation.

22 Q. Did she make any revisions? 22 THE WITNESS: Could you repeat the

23 MR. SMALL: Objection. Privileged. 23 guestion, please? :

24 You're instructed not to answer. 24 BY MR. NEILSEN:

25 BY MR. NEILSEN: 25 Q. ‘Would you agree, subject to check, that

Page 27 Page 28

1 Q. Ms. Hixon, on Page 57 of your testimony, 1 the transition plan gave CG&E the ability toend
2 -you say it's important to return to the root of 2 the market development period for any class where f
3 this proceeding to consider post MDP, market 3 there was 20 percent shopping?
4 development period, or MDP pricing proposalsof | 4 A. My recollection is that coming out of the |
5 Duke Energy Ohio, correct? 5 ETP cases, the Commission did approve in CG&E's|
6 A. Yes. & ETP case a provision that would allow them to end
7 Q. Okay. I'd like to explore those roots. 7 their EDP based on a percentage of switching. T [
8 Your testimony was filed in a number of 8 think it was 20 percent. I'm not sure that it was
9 cases that are at issue in this proceeding, 9 for any class, and I'd have to check the specifics

10 correct? 10 about how they'd have to go to prove that,

11 A. The cases that are listed in the 11 Q. Was the application filed in 03-39 filed

12 consolidated docket on the front of the testimony, | 12 to the Commission's finalization of the rules

13 yes. 13 required by Section 4928.14, Ohio Revised Code?

14 Q. Canyou tell me which case is the oldest? 14 . MR. SMALL: Objection to the extent that

15 A No,lcan't. I would have to 2o back and 1% you're asking for a legal conclusion having cited

16 look at the document. 16 the Ohio Revised Code, but she can state her

17 Q. Would you agree, subject to check, that 17 understanding of the relationship.

18 it's Case No. (13-93-EL-ATA? 118 THE WITNESS: Can you explain to me what ;

19 A, By "oldest", you mean when was the first | 19 rules you're referring to when you say 4928.14? :

20 document filed? 20 BY MR. NEILSEN:

21 Q. Yes. 21 Q. This would be the rules, 1 believe, that

22 A, Subject to the check, sure, 22 you reference with regard to the -- on Page 68 of

23 Q. Are you familiar with the history of that 23 your testimony.

24 case? 24 A, Could you give me a line number on

25 A, Generally, yes. 25 Page 68, pleasc?
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Q. Generally, Question A62, the answer to
Question 62,

A. In the answer to Question 62, [ say that,
upen advice of counsel, an antidiscrimination
statiite and cite two statutes that reflect the
theme in Ohio's regulations. | guess what I'm
looking for is what you say is 4928.14 rules. |
want to make sure [ understand what rules you're
talking about,

Q. Just strike the question,

A, Okay.

Q. Do you know whether or not the
application filed by CG&E in Case No. 03-93 was
limited 1o establishing a market-based standard
service offer for MBSSO for nonresidential
customers that do not switch to a CRES to be
effected at the end of the market development
petiod?

A. Onmy testimony on Page 4 when I describe
the case, I describe it as a modification of
nonresidential rates to provide for MBSSO service
pricing subsequent to the market development
period.

Q. Ms. Hixon, will you accept, subject to
check, that on January 24, 2003, IEU Ohio filed a

W -0 ;M s Wb

Page 32

proceeding?
MR. SMALL: Objection. Maybe clarify
what this proceeding is that you're talking about.
MR, NEILSEN: The proceeding which draws |
us to this deposition, Case No. 03-93-EL-ATA, et
al.
MR. SMALL: Is there a reference to at
all times during the case?
BY MR. NEILSEN:

Q. Since Ms. Bojko came to the office of the
Ohijo Consumers' Counsel, has she represented QCC
in this proceeding?

A. So the question is whether or not Kim
Bojko represented OCC duting her employment here
in Case No. 03-93-EL-ATA. Is that the question? §

Q. Yes.

A. Yes, she did. :

Q. Do you know if Ms. Bojko or OCC obtained §
IEU Ohio's consent for representing OCC in a case i
where she had previously represented IEU Ohio?

A. Idonot know, _

Q. Will you accept, subject to check, that
initial comments filed by IEU Ohio in this
proceeding, Case No. 03-93-EL-ATA on
March 4, 2003, were signed by Ms. Bojko?
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motion to intervene in Case No. 03-93 which showed
Ms. Kim Bojko as one of the lawyers working for
IEU Ohio?

A. [could only accept that subject to check
because [ don't have the ability to check right
now.

Q. Okay. I happen to have that motion here
with me. Ms. Hixon, I'm handing you a copy of [EU
Ohio's Motion to Intervene. And in that case, if
you go to the back, you will see who the parties
are, who the attorneys are representing IEU Ohio
in that proceeding,

A. Is there a question pending?

Q. Yes. Will you accept that Ms. Kim Bojko
is shown as one of the lawyers working for IEU
Ohio in that proceeding in the signature line,
Page 6, and then the Certificate of Service,
Pape 77

A. Yes. The document you give me is

seemingly signed by Kimberly Bojko, Sam Randazzd,

trial attorney, Gretchen Hummel, Kimberly Bojko
and Lisa Gatchel.
Q. Thank you.
Is it true that Ms. Bojko went to work

for OCC and began to work for OCC in this
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A. Twould have to do it subject to check
because 1 don't have the documents.

Q. Ms. Hixon, I'm handing you acopy of IEU |
Ohio's initial comments in Case No. 03-93-EL-ATA §
filed on that date. I'll hand a copy to counsel,
as well. Can you look at that document and tell :
me whether or not Ms, Bojko was involved in ﬁ]mg
those comments for IEU Ohio? '

A. The document that you've just given me is
entitled: Initial Comments of Industrial Energy
Users Ohio, seems to be signed by Kimberly Bojko.

Q. Thank you.

Will you accept, subject to check, that f
Energy America filed a Motion to Intervene in Case |
No. 03-39-EL-ATA on February 11, 2003 showing §
Janine Migden as counsel?

A. Again, I don't have that document.

Q. Ms. Hixon, | am handing you a copy of
Energy America's Motion to Intervene in Case
No. 03-93-EL-ATA. Can you tell me if Janine
Migden filed that Motion to Intervene? :

A. The document you've handed me, the Motion
to Intervene, on cover says: Of counse] Janine ;
Migden, attorneys for Energy America,

Q And Jamne Mlgden is the current Olno

9
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Consumers’ Counsel, Janine Migden-Ostrander, is
she not?

A. Yes.

Q. Will you accept, subject to check, that
on -- Strike that.

Will you accept that on March 4, 2003, a
group of marketers filed comments on the
application in 03-93-EL-ATA and that the comments
advanced certain fundamental concepts, which 1
will show you. I'm handing you a copy of initial
comments filed by several marketers in Case
No. 03-93-EL-ATA.

Will you accept that being that the
marketers filed comments to advance certain
fundamental concepts, including the following at
Page 11, beginning at Page 11, that defanlt
service should be short term only and should
reflect market prices, that the provider of last
resort or POLR, P-O-L-R, provider should recover
all costs of providing retail electric service
delivered at the meter and that a fixed price
option look not be designed for nonresidential
customer classes?

MR. SMALL: Objection. Dan, I'm going to
end this deposition if you don't get somewhere
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MR. NEILSEN: Well, people are
associated. People associated with OCC are
involved in the history of this proceeding that
I'm bringing up, and I'm merely showing the
different things and the history of this case from
that point forward and the positions parties have
taken since that time, just as OCC is doing
throughout the pleadings in this case.

I think -- she opened the door in her N
testimony to this line of questioning, and | don't |
see why [E Ohio shouldn't be able to ask those
questions.

MR. COLBERT: And Jeff, we would
support. | mean, these are al] parties that have
been in the case, were referenced by Ms. Hixon in
her testimony in relation to the speculation and
other matters.

MR. SMALL: How are these parties
referenced in her testimony?

MR. COLBERT: That's Ohio Marketets
Group.

MR. SMALL: Just to say whether they
support it or didn't support it? That's it?

That's the Iink with Ms. Hixon's testimony? 1

MR. COLBERT: ‘Well, she makes reference §
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close 10 the proceeding. I'm looking at a

document having to do with positions by Mid
America, Stralegic, WPS Energy and Green Mountain.
And I have no idea why you're asking an OCC
witness about their filing in March 2003. And,

you know, this is oppressive to ask her about
somebody else's filing four years ago which she

has no connection with whatsoever.

MR. NEILSEN: Ms. Hixon's testimony
describes the root of this proceeding and, in
fact, using the parties' positions throughout this
proceeding.

MR. SMALL: And that has 1o —

MR. NEILSEN: Excuse me, to empower the
arguments or assertion that parties in this
proceeding are taking certain positions or for
specific reasons or purposes to advance QCC's
argument herein.

MR. SMALL: If you were talking about IEU
Ohio or somebody else, but you're talking about
parties which have absolutely no connection with
the OCC, have no connection even with the parties
that you just mentioned of Energy America, IEU as
far as people who are associated with OCC. 1
don t see the connectlon w1th this at al]
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as to why they support it or why they didn't
support. She makes an allegation that they
supported or didn't support based on variaus
contracts which she calls side agreements.
Mr. Neilsen is exploring other possible rationale.
It's essentially directed to Ms. Hixon's
testimony.

MR. SMALL: I will show you a little bit
of latitude on this, but if you don't get
somewhere close to her testimony soon, I'm just
going to ask her to not respond to the questions. |
I understood the link between Ms. Migden and the |
party. I understood the link between Ms. Baojko
and some party because they worked for the OCC,
but just bringing up documents anywhere in the
case and asking her to explain their positions --

MR. NEILSEN: I'm not asking her to
explain their positions. I'm asking her to
confirm that that was a position made. E

MR. SMALL: The documents can all be read §
for further content. I don't know what this
witness -~ To confirm that she can read, is that
what you're asking here?

MR. NEILSEN: No. I'm trying to confirm
that OCC also undcrstands or thls w1tness a]so

10
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understands the history of this proceeding and
where this came from inasmuch as she uses the
history of this proceeding to make her point on
behalf of OCC.

MR. SMALL: The question is: Are you
going to do anything more than ask her to confirm
that that's what the documents say. The documents
say that if they say that. [ mean, she can read.

MR. NEILSEN: Okay. I will continue, and
if you have further objections, 1 guess we'll hear
them then.

BY MR. NEILSEN:

Q. Ms. Hixon, I am handing you comments of
Energy America filed in Case No. 03-39-EL-ATA.
Will you accept that Janine Migden filed those
comments on March 4, 20037

A. The document that you've handed me of
March 4, 2003, comments of Energy America, the
Certificate of Service is signed by Janine Migden.

Q. Ms. Hixon, you mentioned the opposition
of the Ohio Manufacturer's Association in your
testimony. Is it true that the Ohio
Manufacturer's Association, or OMA, was
represented by Sally Bloomfield, who also
represented the City of Cincinnati, if you know?
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practical reasons for its support of the
stipulation?

MR. SMALL: Objection to the extent that
you want to speculate on what 1EU thinks or says.
BY MR. NEILSEN:

Q. Ms. Hixon, will you turn to Page 2 of the
stipulation at the bottom at Footnote No. 17

A. [ haveit

Q. Have you read that footnote?

A. Number one, yes.

Q. Do you agree that the footnote indicates
that [EU Ohio's support is, practically speaking,
guided by the relatively small size of the
individual member accounis effected by the
settlement?

MR. SMALL: Objection. It's just a
document., Whether it says that or not can be
determined from the document itself.

You can state your understanding of that
paragraph.

o e O

[¢

THE WITNESS: What you've read is what it §

says.
BY MR. NEILSEN:

Q. Do you agree that practical reasons can
affect the litigation posture of partiesto a -
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A. Tdo not know.

Q. Okay. You've indicated in your testimony
that a stipulation and recommendation was filed in
this proceeding on May 19, 2004, correct?

A. Page & onmy testimony, Line 6, |
indicate a stipulation was filed on May 19, 2004,

Q. Okay. I'm handing you a document in that
proceeding. Is that the stipulation and
recommendation that was filed on May 19, 20047

A. The document that you've handed me is
date stamped from docketing May 19, 2004, and is
entitled “Stipulation and Recommendation".
Without going through and checking every page,
would agree that, subject to check, that it is.

Q. Okay. Have you carefully reviewed this
stipulation?

A. [ have reviewed it. T don't know that [
could say carefully.

Q. When did you review this?

A. T'vereviewed it at various times.

Probably once it was initially filed back in

May of 2004, and I've reviewed it in the
preparation of my testimony and probably times in
between.

Q Do you know lf [EU Ohm commumcated anyl
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proceeding and how they react 1o settlement
proposals?

A. Could you restate the question, please?

Q. Do you agree that there are practical
reasons that may affect the litigation position of
certain parties to a proceeding and how they may
then react to settiement proposals offered in that
proceeding?

A. Could you tell me what you mean by
"practical reasons"?

Q. A party might change its position that it
had at the outset of a proceeding based on
circumstances that have arisen throughout a
proceeding, that it otherwise may not be able to
avoid, that may be better for 1t in some way or
another?

A. I think from what you've explained to me,
what I hear you saying is that parties take
different positions in different cases for
different reasons, and I can't disagree with that.

Q. Ms. Hixon, is it your understanding that
the Ohio Supreme Court remanded the case in this
proceeding back to the Commission as a result of
the Court finding that the plan approved by the

11
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it in your testimony?

MR. SMALL: Objection to the extent that
it calls for a legal conclusion, but you can
explain your understanding.

THE WITNESS: Well, could you give me the
reference where [ say that the plan is in
violation of Rule 35?

BY MR. NEILSEN:

Q. Beginning on Page 57 of your testimony,
you explain your overall concerns regarding side
agreements. And specifically that page at
Footnote 89, you have a description of Rule 35.

A, Well, I guess you've answered my question
of where did I say it is in violation because [
think you said 1 didn't say that, but I at lcast
reference Rule 35 in my discussion of the pages
that you've described. In regards to the Supreme
Court, the Supreme Court Order, I think, speaks
for itself as to why it remanded this case.

3. Could you explain what -- could you
reexplain, then, your concerns with the concerns
that you have described on Page 57 in answer to
Question A57 regarding Rule 35?

A, Well, as stated in my testimony on
Page 57, I mean, you're asking me 1o reexplain,
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District Court in an effort to require the Public E
Utilities Commission of Ohio to, quote, spot

market wholesale power prices to nonresidential
customers for purposes of meeting post-market
development period polar pricing obligations?

A. I'm aware that litigation occurred, that
Maon Power's litigation was related to ending the
markei development for nonresidential. I'm not
aware of the specifics without checking and going
back and reviewing the details that you've
described.

Q. Are you aware that Mon Power claimed that |
the Ohio market development period rate caps were |
confiscatory because they prevented Mon Power fronf
passing through the costs of generation supply it ]
purchased from its affiliate to which Mon Power
had transferred its generating assets?

MR. SMALL: Asked and answered, but you
can repeat your recollection of the case.

THE WITNESS: I'm aware that Mon Power
was attempting to charge certain prices or seeking
PUCO approval for those prices for nonresidentiat
to end their market development period, but the
specifics as to their legal claim and the
confiscatory, I am not.

Page 43

At the bottom of the page, I indicate that the
departure from the Commission's post-MDP pricing
rules, which I refer to as Rule 35, should be
reexamined in light of the revelation of the side
agreements. In other words, the Commission now
should look at the side agreements in relationship
to their departure from those post-MDP pricing
rules.

MR. SMALL: Dan, I'm sorry to interrupt
you during your deposition, but I'm just going to
have to take a few seconds to finish this up and
I'll be back.

MR. COLBERT: We're off the record.

(Recess taken.)

BY MR. NEILSEN:

Q. Ms. Hixon, I'd like to talk about the
bigger pictures situation in Ohio at the time that
the stipulation was filed. Are you familiar with
what Monongahela Power, or what I will refer to as
Mon Power, was proposing to its Ohio customers in
conjunction with it efforts to end its market
development period? ‘

A. T'm aware, generally.

Q. Do you agree that Mon Power pursued
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BY MR. NEILSEN:

Q. Is it your understanding that requiring
an electric distribution utility, or EDU, to
divest generating assets brings with it increased |
tisk that the EDU may rightfully claim thatthe |
PUCO is preempted from blocking the recovery of§
the cost of generation supply or the cost of that ;
generation supply is based on market prices
charged pursuant to Federal Energy Regulatory
Commission authorization?

MR. SMALL: Objection to the exient that
that cails for a legal conclusion in the many,
many different sections of that question. But to
the extent that the witness understands it and can
respond to it as a nonattorney, she can answer.

THE WITNESS: Since it was a lengthy
question, could I have it read back?

(Question read back as requested.)

THE WITNESS: Mr. Neilsen, I'm sorry. |
don't understand the question. Maybe the length
of it is what's confusing to me,

BY MR. NEILSEN:

Q. I'll move on.

Do you know if Mon Power was successful [
in gbtaining a Federal Court decision finding that |
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SB('s rate caps are unconstitutional to the extent
that the law does not permit the utility the
opportunity to contest the rate cap on the grounds
of the Constitution?

MR. SMALL: Objection. Asked and
answered. She's already responded twice about the
recollection, but you can respond to the question.

THE WITNESS: T am not aware of that.
BY MR. NEILSEN:

Q. Are you aware of whether or not the Mon
Power situation prompted the introduction of
legislation that was designed to provide the
Public Utilities Commission of Ohio with authority
to establish a rate stabilization plan in the
event the utility did not propose a rate
stabilization plan?

MR. SMALL: Objection to the extent that
the question asks for an interpretation of
authority under Ohio law and that it calls for a
legal conclusion, but she can respond to her
understanding of the situation.

THE WITNESS: I'm not aware of what
legislation you're referring to; so, therefore, |
don't know what prompted it.

BY MR. COLBERT:
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2002,

A, Well, without the specifics, I can say |
that I'm aware that Dayton Power & Light came to
the Commission because their markst development
period was scheduled to end sooner than other
companies. And that the OCC and other parties
entered into an agreement that extended their
market development period and provided other
conditions beyond that, and the OCC did support
it. I'm thinking it was an '02 case, but T can't
be for sure, if that's what you're referring to. F

Q. That is what | am referring to.

Do you know if that rate stabilization
plan for DP&L continued the five percent
residential rate reduction after the end of the
market development period?

A. Given that there's so many provisions,
without having it in front of me, I'm not a
hundred percent surg, but subject to check, 1 F
believe it may have. E

stabilization plan. I believe it was filed in E

o

R e R

Q. Isit your view that a rate reduction for
one class of customers while rates for other
customers are increasing results necessanly in
undo discrimination?
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Q. The legislation I'm referring to is House
Bill 14 introduced in the 126th General Assembly,
Regular Session 2005, 2006. Are you familiar with
that legislation?

A. 1do not know if ['ve seen this _
legislation. I don't really know from what you've
given me when it might have been introduced or
what happened to it. [ know that there was
discussion of legislation, but I'm not sure that
I've seen this (indicating).

Q. I would like to at least have this marked
as JEU Ohio Deposition Exhibit A.

Thereupon, Deposition Exhibit A was
marked for purposes of identification.
BY MR. NEILSEN:

Q. Ms. Hixon, did OCC support the rate
stabilization plan for DP&L, that is Dayton Power
& Light, that was submitied to the Public
Utilities Commission of Ohio?

A. What plan are you referring to and what
case and when?

Q. I don't have the case number with me.

It's the first Dayton Power & Light rate
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A. Could you repeat the question, please?

Q. Is it your view that a rate reduction for
one class of customers while rates for other
classes of customers are increasing results in
undo discrimination?

A, Not necessarily.

Q. Are you aware that the Public Utilities 3
Commission of Ohio determined that it did not haveg
authority to impose a rate stabilization planona |
utility in a finding and order in Case No.
04-1047-EL-ATA on April 6, 20057

MR. SMALL: Objection to the extent that = §
it calis for a legal conclusion.
You can respond, to your understanding.
THE WITNESS: I'd have to see the order
to know what you're referring to, if that is what
the Commission said in its order. '
BY MR. NEILSEN:
Q. Do you know if the Commission has ever
said that in any order?
MR. SMALL: Same objectlon
You can answet.
THE WITNESS: Tell me again what --
BY MR. NEILSEN: i
Q That the Pubhc Utlhties Commissmn of

13 (Pages 46 to 49)
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1 Ohio did not have authority to impose a rate 1 of negotiations or acceptance is based on a
2 stabilization plan on a utility? 2 consent required by the utility?
3 A, Without reviewing the PUCQ's order, [ 3 Q. Yes.
4 don't know if that language is what they used. 4 A, Well, beyond the caveat that [ gave about
5 Q. Do you agree that the Public Utilities 5 the RSP and whether or not the Commission does or
& Commission of Ohio does not have authority to & does not have authority or has stated that they do |
7 impose a rate stabilization plan on a utility? 7 or do not have authority, the description that
8 MR. SMALL: Objection. That certainly 8 vyou've given says that in order for something to
9 calls for a legal conclusion. 9 happen, an entity has to consent and that the
10 You can state your understanding of the 10 entity is the utility. And that, therefore, the
11 situaticn. 11 customers of the utility have a limited ability to
12 THE WITNESS: I guess my understanding of} 12 accept or negotiate. That cansent, if it exists
13 the situation is that during a period of time 13 and has to happen, could limit in some ways your
14 under which the electric utilities have dealt with 14 ability, as a customer, to negotiate with the
15 rate stabilization plans, that there has been 15 entity that seemingly, in your hypothetical, your
16 questions by different parties as to whether the 16 premise is the only person or entity that can say
17 PUCO has authority. 17 yea or nea.
18 BY MR. NEILSEN: 18 Q. Ms. Hixon, I would like to hand you a
19 Q. Okay. And ifthe PUCQ does not have 19 finding and order issued by the Commission in Case |
20 authority and if it is voluntary, wouldn't the 20 No. 04-1047-EL-ATA. If you could tum to Page 4, |
21 rate stabilization plan approval or its acceptance 21 please, Paragraph 10 and read that, please.
22 depend on the utility actually accepting that 22 A. T'veread Paragraph 10.
23 plan? 23 Q. Anddo you agree that the
24 MR. SMALL: Same objection as to legal 24 second-to-the-last paragraph of Paragraph 10 on
25 conclusion. 25 Page 4 states: The Commission cannot mandate the
Page 51 Page 52
1 You can answer. 1 filing of an RSP? 4
2 THE WITNESS: In your hypothetical, your P MR. SMALL: Objection. You're asking her [
3 premise is the Commission does not have authority | 3 whether she can read that?
4 to do something, then they can't do it. And, 4 MR, NEILSEN: I'm asking her whether she
S therefore, the only way it could get done is if 5 agrees that that's what it says. ‘ .
& somebody agreed to it. 6 THE WITNESS: [ agree that that is what
7 BY MR. NEILSEN: 7 it says.
8 Q. Would you agrec that in a situation where 8 BY MR. NEILSEN:
9 the utility’s consent is required to effectuate a 9 Q. IfOCC is arguing that standard service
10 rate stabilization plan, customers have, as a 10 offer, or 880, prices should be based en a

practical matter, very limited negotiating
leverage regarding the terms and conditions of the
rate stabilization plan?

MR. SMALL: Same objection,

To the extent that the premise depends on
a legal conclusion, you can respond.

THE WITNESS: Could you give me the
phrase "limited" that you used so that [
understand what that means, please?

BY MR. NEILSEN:

Q. Limited being that there is only a
very -- the framework for which the customers
would be able to negotiate or accept a plan has
boundaries.

25 A, And your premise is that the limitation
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wholesale auction when the wholesale market has
not developed and the utility must consent to a
rate stabilization plan, would you agree that
nonresidential customers may, as a practical
matter, be motivated to seek a settiement that may
not be as customer friendly as they may like?
MR. SMALL: Objection. You characterized |

that as OCC's position. It isn't stated anywhere. [
[t isn't part of your testimony. It isn't even
part of anybody else's testimony in this case.
BY MR. NEILSEN:

Q. With the clarification by counsel, would
you have an answer to the question I just asked?

A. T'm going to need the question again,

TR
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Q. Ifthe OCC is arguing that standard
service offer prices should be based on a
wholesale auction when what the wholesale market
has not developed and the utility must consent to
a rate stabilization plan, would you agree that
nonresidential customers may, as a practical
matter, be motivated to seck a settlement that may
not be as customer friendly as they may like, but
nonetheless, manages the risk of worse results
that they may attribute to OCC's recommendations?

MR. SMALL: 1 have an addijtiona)
objection on the extent it's asking Ms. Hixon to
speculate on what other parties would do, but you
can answer.

THE WITNESS: The first part of your
question says if OCC is arguing an auction for
SSO. That's not my testimony. I'm not testifying
as to what shouid be done in terms of how to
determine the SSO. OCC witness Talbot is dealing
with that. So, therefore, to answer the rest of
the question, I don't have the basis.

BY MR. NEILSEN:

Q. Okay. Ms. Hixon, I'm handing you a copy
of Ohio Consumer Counsel's Memorandum Contra to
CG&E's ap for rehearing filed on November 8, 2004.
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to quote, unguote, reinstate.”

MR. NEILSEN: Thank you. [ would like to 1
mark that Memorandum Contra as [EU Ohia Deposition g
Exhibit B.

Thereupon, Deposition Exhibit B was

marked for purposes of identification.

BY MR. NEILSEN:

Q. Ms. Hixon, I am handing you a
presentation presented by Janine Migden-Ostrander
on June 1, 2006, to the Harvard Electricity Policy
Group. I'd like to have that marked as [EU Ghio
Exhibit C.

Thereupon, Deposition Exhibit C was

marked for purposes of identification.
BY MR. NEILSEN:

Q. Are you familiar with this presentation?

A. And the question is....

Q. Have you seen this before? Are you
familiar with it?

A. Mo, I've not seen it before, and no, I'm
not familiar with it. - -~ - .

O o IO bW N
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MR. SMALL: This is the
November 8, 2004 -- this is the old ap?

MR. NEILSEN: Yes, the old application
for rehearing.

BY MR. NEILSEN:

Q. I'd like to turn to Page 3 and look at
Footnote 3. Are you there?

A. Yes.

Q. Am I correct that in this footnote, OCC
takes the position that the Public Utilities
Commission never adopted the Stipulation filed in
this case on May 19, 20047

MR. SMALL: Objection. Again, you've
just asked her whether she can read this document.
The document --

MR. NEILSEN: ['m asking if that's what
this footnote states as OCC's position.

MR. SMALL: All right. Object to the
extent that it calls for a legal conclusion, but
you can state your understanding.

THE WITNESS: Footnote 3 says, "CG&E's
nomenclature regarding “reinstating" the
stipulation is misplaced. For example, e.g.,
Application of rehearing at 5. The Commission

never adopted the St:pulattcn, 50 there s nothmg

Wy Wk

Page 37

1

Q. Would you agree that, as far as it states
herein, that it is a representation by Janine
Migden-Ostrander, the Ohio Consumers' Counsel? §

MR. SMALL: Objection. She said she's |
not familiar with it.

Answer, if you can.

THE WITNESS: That's what's written on
the front page.
BY MR. NEILSEN:

Q. Could you turn to Slide 7, please? It
doesn't have numbers. It's the seventh slide.
The top of the page that says: The Wholesale,
quote, Nether World, end quote.

A. There's a couple that say that, Maybe
you can go a little farther.

Q. The second page with that title.

A. Okay,

Q. Do you agree that the statement on
Slide 7, the third bullet point that states: Ohio

has seen wholesale auctions that have failed to
generate acceptable bids?
MR. SMALL: Mr. Neilsen, the second page §
doesn't say that. Maybe we're a little bit
confused.
THE WITNESS I th:nk I‘ve located lt

{Pages 54 to 57)
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Does it begin with the bullet: News is full of
stories?
BY MR. NEILSEN:

Q. Yes.

A. Okay. And your guestion is....

Q. Do you agree with the statement that
suggests Ohio has seen wholesale auctions that
have failed to generate acceptable bids?

A. I could agree with the statement that
Ohio has seen wholesale auctions and failed to
generate acceptabie bids based on my knowledge of
the First Energy wholesale bids that were not
successful or did not result in acceptable bids.

Q. Okay. Can you turn the page, please, and -
read that slide? Can you tell me if you agree
with the observations made on that slide?

A. Thave a little trouble saying I agree or
disagree given that they're not full sentences.
For example, "reflects short term market prices.”
What's being referred to here? Since these seem
to be bullet points related to something else, to
say yeah, [ agree with all of this, [ think I'm
missing the part that -- you know, what is it that
reflects short-term market prices? What is it
that does not provide incentives? So I don't
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referenced at Lines 4 through 12 where the ;
Commission speaks of the development of the retaiif
market for generation in CG&E's territory. L:

So to the extent that the Commission was,
in its May 2004 Stipulation, referring to the
development of the retail market and in its
November entry of the hearing referred to the
development of the competitive market, I think
they'd primarily be addressing retail.

Q. Okay. And I was using that as an
example. The same question for in other areas,
for example, on Page 66, Line 20.

A. Again, I'm primarily discussing the
impact or the affect of what ['ve discussed in my
testimony on a competitive market in CG&E's
service territory, which would be retail,

Q. And Page 68, Lme 2, I have the same
question.

A. [I'd be referring to the same competitive
market.

Q. Okay. If there's no market, is it
possible to distort the market?

A. 1 guess I'm going to ask you:the same
question you asked me, retail market in CG&E's
retail service territory? .
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think that they're statements that I can clearly
say ves, | agree or disagree.

Q. Ihave the same question for the next
slide.

A. Again, my answer would be the same.

Q. Okay. If you go to two slides after
that, skip the next one, the top of the page says:
What do we do now? Do you agree with the
statement on the top of that -- the first bullet
on that slide that states: Certainly retail
compensation cannot succeed without a viable
wholesale market?

A. Yes, I would agree with that.

Q. Okay. I'd like to turn back to your
testimony, please, Page 60, Line 8. When you talk
about the development of the market in your
testimony there and throughout, again, at 63,
Lines 4 and 5 and Page 66 and Page 68, are you
talking about the retail market or the wholesale
market?

A. Ididn't catch all of your references,
but I think if you turn to Page 61 of my testimony
where | conclude the discussion that you've
pointed out on Page 60, the concerns that 1 talk

TOT A VT z 5 = e paT

W -dh s Wb

about in terms of market develoPment are, in n part,
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Q. Right.

A. And you're asking me if there is no
market, 1s it possible to distort the market?

Q. Yes.

MR. SMALL: Objection. Facts not in
evidence.

You can answer.

THE WITNESS: Can you give me an idea of |
what you mean by "distort"? :
BY MR. COLBERT:

Q. Isn't that a term that you use in your
testimony?

A. Could you give me a reference?

Q. What does "distort" mean to you?

MR. SMALL: Objection to your question.
She'll answer the questions that you ask, but tell
her -- You have to formulate your own questions. [
She's not a dictionary. Tell her what you mean by 4
"distort" and she'll answer your question. - '

MR. NEILSEN: Okay. For the purposes of
this question, to negatively effect the purpose
of -- and proposed function of a retail market, if
there is no retail market, can a retail market be
negatively effected?

THE WITNESS Okay Based on that

T T R R
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Page 64;

1 definition of negatively effecting the purpose of 1 are what's in his testimony. That's my
2 the retail market, if the reason there is no 2 recoliection.
3 market is because competition, let's say, is 3 Q. Okay. Are you familiar with the Midwest
4 outlawed, that would result in no market. For 4 Independent System Cperator? :
5 example, prior to competition for electric in 5  A. 1generally know what it is. I do not :
& QOhio, there was no market because you could not 6 have expertise, really, to do that. i
7 have one by law, it's my understanding,. 7 Q. Mostof the time it's referred to as the :
8 Therefore, I think it would be very difficult to B MISO, correct?
9 distort if the market exists because it can't for 9 A, I'mfamiliar with that term. ‘

10 legal reasons. 10 Q. Are youaware of whether or not the MISO

11 If a market doesn't exist for other 11 has a generation reserve requirement?

12 reasons, but is legally allowed to exist but just 1z A, No.

13 doesn't happen or struggles or competition hasnot | 13 Q. Are you aware that the MISO has proposed

14 resulted, then yes, I think you can continue to 14 an anciliary service market in a recent filing at i

15 have a negative effect on the purpose of that 15 the Federal Energy Regulatory Commission or FERC%;

16 retail market, which could cause the market to 16 A. No. :

17 continue to not exist. So I think the reasoning 17 MR. NEILSEN: That's all the questions 1

18 of why there is or is not a market is dependant 18 have. Thank you.

1% upon whether or not you can distort that market. 19 MR. SMALL: Let's go off the record for a

20 BY MR. NEILSEN: 20 second.

21 Q. Isittrue that previously that the Ohio 21 MR. COLBERT: Sure.

22 Consumers' Counse! and up until now the litigation | 22 {Discussion held off the record.)

23 position in this proceeding was that the 23 {Thereupon, Mr. Neilsen exited the

24 Commission -- that the Commission require an 24 deposition room.)

25 auction of the standard service offer of prices? 25 BY MR COLBERT: -

Page 63 Page 65 §

1 MR. SMALL: Objection to the extent it 1 Q. We had one question pending, and we'll do
2 calls for a legal conclusion and QCC's position is 2 this before we break for lunch.
3 contained in this testimony, but you can state 3 You were going to point me to a contract
4 vyour understanding of the situation. 4 that allowed for reasons other than the
5 THE WITNESS: You said our litigation 5 counterparty being contracted with an unaffiliated §
& position up to this point? What's "this point"? & CRES provider to not be a direct-serve contract. g
7 BY MR. NEILSEN: 7 Ifit helps, you were going through a document
8 Q. Today. 8 that Mr. Neilsen couldn't hear about,
S A Today. g  A. Isthat leading the witness? _

10 Qur litigation position up to this point 10 Q. No. No. It's just trying to help you

11 inregards to an MBSSO is in Mr, Talbot's 11 get to the point to where we were.

12 testimony, and I don't deal with that. 12 A, Well, let's kind of start at the

13 Q. Isityour understanding that the OCC is 13 beginning in terms of what I think will fit your

14 urping the Commission to issue a standard service | 14 conditions. I'm not real clear, allowed reasons

15 offer price auction? 15 other than --

16 MR. SMALL: Same objection. 16 Q. Maybelcanhelp.

17 You can answer. 17 A, --witha CRES --1 got a little

18 THE WITNESS: It's in Mr. Talbot's 18 confused.

19 testimony. 19 Q. And maybe ] can help. We're talking

20 BY MR. NEILSEN: 20 about the May through November contracts, and

21 Q. Soyou don't know if that is the Ohio 21 we're not talking about the contracts involving

22 Consumer Counsel's position? 22 the City of Cincinnati, Cognis or Kroger, okay.

23 A, If1had Mr. Talbot's testimony, 1 could 23 Any of the other contracts — As far as I'm aware,

24 tell you what he says and what his recommendation { 24 all of the other contracts involve direct-serve

Do
(6]

is. Idon't think that the words that you used

g E e

terms between DERS and the counterparty, with
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exception of certain conditions when the
counterparty is already taking service from an
unaffiliated CRES provider,

MR. SMALL: Your reference to all the
things that are in her testimony.

MR. COLBERT: Yes. I'm only talking
about the agreements in her testimony.

THE WITNESS: My first qualification is
in the initial question you didn" exclude Kroger.,
And that was going to be my example that [ thought
Mr. Neilsen might not be able to see.

BY MR. COLBERT:

Q. Ithought I had. When [ referred fo
retail grocer, | was trying to not offend
Mr. Neilsen by --

A. Okay. Because [ think that the Kroger
agreement has provisions.

Q. 1agree with you.

A. Okay. Thank you.

Q. You're welcome.

A. 1f you iook at, for example, the
Aftachment 2 to my testimony.

Q. Which one is that?

A. The hospital's of May 19, 2004. It's
Bates stamped 348 at Provision No. 1.

is that the counterparty’s customers have options

here?
A. Yes.

Q. Okay. Fair enough.
MR. COLBERT: With that, we can go off

the record.

(Discussion held off the record.)

(Recess taken.)
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Q. Okay. 348 and Provision No. 1.

A. Cinergy, whe is referring to CRS, is
making an offer to sell electric generation. As I
said, I think previously that's an offfer, not a
provision.

Q. And your point is that they could reject
the offer and continue on the MBSSQO surface?

A. Thave no knowledge of whether they could
continue on with MBSSO or choose another one.

(3. Either one.

A. Then if you look at the agreement in
Attachment 3 between Cinergy and the —

Q. Which Bates number are you on?

A, -- members of OEG, Page 327.

Q. Okay.

A. And continuing on 328, there seems to be
options offered to the customers individually that
they may purchase from Cinergy, which is CRS, that
there are conditions under which they can - when
they can begin that service. There's conditions
related to specific facilities or, alternatively,
they could accept the MBSSO under Option B. And
then there's numerous conditions under that as
well in terms of time and specific customers.

Q. So what you'rf_iq‘erring to, basically,

ke S1EA

T e e T o A e e

=TT T e T T 0 P e e 7

18 (Pages 66 to 68)

i



BEFORE

THE PUBLIC UTILITIES CCMMISSION OF OHIO

Consolidated Duke Energy ) Case Nos.
Ohio, Inc. Rate } 03-93-EL~-ATA
Stabilization Plan Remand) 03-2079-EL-AARM
and Rider Adjustment ) 03-2080-EL-ATA
Cases. ) 03-2081-EL-AAM
05-724-EL-UNC
05-725-EL-UNC
06-1068~-EL-UNC
06-1069=EL-UNC

06-1085-EL-UNC

Continued confidential depositicn of Beth
Hixon, a witness herein, called by Duke Energy
Ohio, Inc. for cross-examination under the
statute, taken before me, Deborah J. Holmberg,
Registered Merit Reporter and Notary Public in and
for the State of Ohio, pursuant to notice and
stipulations of counsel hereinafter set forth, at
the offices of OChio Consumers' Counsel, 10 West
Breocad Street, Suite 1800, Columbus, ©Ohio, on
Tuesday, March 13, 2007, and concluding on the

same day.
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r Page 74 Page 75
1 INDEX 1 (Confidential transcript under seal,)
2 (continued) 2 ---
3 - 3 CROSS-EXAMINATION (cont'd.)
4 EXHIBITS MARKED 4 BY MR. COLBERT:
5 DE-Ohio Exhibit No. 15 - 181 5 Q. Miss Hixon, just a couple preliminary ;
6 Ohio Administrative Code, & questions before we get into the actual testimony. [
7 49011 Utilities 7 Are you familiar with the term "baseline" ;
8 - 8 as something used to determine a rate or a price? |
5 9 A, Iguess'm familiar with the term
10 10 "baseline” as it would be used as a starting point
11 11 against which you measured something. I don't :
12 12 know if that's particularly in regard to a price
13 13 or a rate, but that's my understanding of it.
14 14 Q. And that's precisely what | mean.
15 15 Is that a commonly used method to E
16 16 determine a price? For example, in this case with 4
17 17 the MBSSQO, the FPP has a baseline, I believe, of i
18 18 the old EFC rate determined in 1999. I was just
19 19 using that as an cxample. [ wasn't asking you to
20 20 verify it.
21 21 A. I'mnot sure | heard the question in that
22 22 statement. I'm sorry.
23 23 Q. Iwassimply asking you whether usinga
24 24 baseline was a common method to establish either af
25 25 regulated rate or a-market price like those —
Page 75 Page 77
1 PROCEEDINGS 1 some of the components established in this MBSSO. |
2 - 2 A, Iwouldn't say that it's a common method
3 Tuesday, March 13, 2007 3 to establish the things that you described. The
4 Afternoon Session 4 concept of a baseline as a starting point for
5 --- 5 determining anything is a general concept, but to
6 MR. COLBERT: We're back ontherecordin{ © say that it's normally done for the components
7 the deposition of Beth Hixon and we've switched 7 that you've talked about, no, 1 wouldn't agree
8 Court Reporters, but Miss Hixon is still sworn in 8 with that.
9 from this morning. 9 Q. Isitareasonable concept in your
10 --- 10 opinion?
11 (The following portion of the transcript 11  A. Itdepends on what you're determining
12 is confidential and under seal.) 12 what the baseline is and what the purpose is that
13 13 you're determining it for.
14 14 Q. Under what circumstances would you
15 15 consider it reasonable?
16 16 A, [thinkit's just too vague of a concept
17 17 to say it's reasonable under any particular
18 18 circumstance. I'm not testifying about baselines
19 19 atall, so I'm answering your question in the
20 20 general sense of a baseline could be used to
21 21 determine something, but until I know what the
22 22 something is and what the baseline is, I can't
23 23 tell you whether it's reasonable.
24 . 24 Q. Well, let's take an example that if a
25 25

3 (Pages 74 to 77)




Page 78 Page 80
1. an index as a baseline and said they would give 1 A, Ifyoulock at the names that are signed ;
Z the index, say, minus five percent, would that be 2 on each of the agreements, you will not find CG&E
3 areasonable way of describing a price? 3 or DE-Ohio. '
4 A, [don'tthink it's a test of 4 Q. Okay.
5 reasonableness. It is a way of describing a 5 A. You will find your name for CG&E.
6 price. 6 Q. Okay. Duke Energy Retail Sales and
7 Q. Fairenough. 7 Cinergy Corp. are signatories to some of the
8 Okay. On Page 4, Lines 2 and 3 of your 8 agreements, are they not?
g testimony -- -9 A. Yes. DERS in the -- in the form of its
10 MR. SMALL: I'm sorry, what page? 10 predecessor CRS, yes.
11 MR. COLBERT: Page 4, Lines 2 and 3. 11 MR. COLBERT: Do you have a copy of the
12 BY MR. COLBERT: 12 stip? _
13 Q. Youstate that, "The side agreements were | 13 MR. SMALL: What stip?
14 apart of CG&E's efforts to obtain support for 14 MR. COLBERT: We're going to give it ta
15 PUCO approval of a rate stabilization plan 15 you.
16 acceptable to CG&E". 16 We're going to mark stipulation DE-Ohio
17 Is CG&E or its predecessor or it's now 17 Exhibit 1.
18 known as Duke Energy Ohio, are either of thema | 18 MR. SMALL: | think-gavc us one.
1% party to any of the side agreements? 19 - MR. COLBERT: He gave you one, but he
20 MR. SMALL: Objection to the extent that 20 didn't mark it as an exhibit. You're welcome to
21 it calls for a legal conclusion, but you can state 21 this.
22 your understanding. 22 MR. SMALL: What are we marking this as? §
23 THE WITNESS: From my review of the side | 23 MR. COLBERT: Duke Energy Ohio Exhibit 1§
24 agreements, while CG&E 1s not a named party, as | 24 ---
25 you would look at the beginning of the agreement, | 25 -~ Thereupon, DE-Ohio Exhibit No. 1 was
Page 79 Page 81}
1 and say it's between Party 1 and Party 2, as I've 1 marked for purposes of identification.
2 described in my testimony, I do think that it is 2 ---
3 related to CG&E and their efforts to obtain 3 BY MR. COLBERT:
4 support either through CRS or other 4 Q. Miss Hixon, if you would turn to Page 6
5 CG&E-affiliated companies. 5 of your testimony. On Lines 7 through 11, |
© BY MR. COLBERT: & believe you list the parties that signed the
7 Q. Andwe'll talk about your beliefs in that 7 May 19th, 2004 stipulation. Is that your
8 regard later, but are they a named party in any of 8 understanding of the list of the parties there?
S the agreements? 9  A. Yes, that's what T attempted to do.
10 A, AsIsaid in my previous answer, even 10 Q. Okay. Now, of the parties that are
11 though they are not a named party, 1 still believe 11 listed there that signed the stipulation, First
12 what | said in my answer. 12 Energy Solutions, Dominion Retail, Green Mountain §
13 Q. Okay. But they're not a named party? 13 Energy, People Working Cooperatively, and ;
14 You believe that they may have somehow been 14 Communities for Action, did not execute contracts
15 involved, but they're not physically - they're 15 with affiliates of DE-Ohio involving pricing, that
16 not a signatory to any of the agreements, are 1€ is, any of what you call the side agreements that
17 they? 17 you have; is that correct?
18 MR. SMALL: Asked and answered. You havel 18 A, I'm not aware of any agreements and they
12 asked her whether they're a named party three 19 were not provided to us.
20 times and her -- she's responded to you twice, 20 Q. Okay. Soofthe 11 signatories that you
21 MR. COLBERT: Well, 1 don't think she's 21 have listed there to the stipulation, six did not
22 responded at all, frankly. 22 enter what you refer to as side agreements. Is
23 BY MR. COLBERT: 23 that a correct count?
24 Q. Has -- Has CG&E or DE-Ohio signed as a A. Why don't you name the six.
25 party to any of the contracts?
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1 First Energy Solutions, Dominion Retail,
2 (reen Mountain Energy, People Working
3 Cooperatively and Communities for Action, and
4 staff. I'm sorry.
5  A. That would be six of the parties that I
6 have no knowledge of side agreements and,
7 thercfore, are not presented in my testimony, yes.
8 Q. Okay. Now, there are also six parties on
9 that page that you referenced that did not sign
10 the stipulation; is that correct?
11 A, Those are the six parties that are
12 referenced at Lines 13 through 17, yes.
13 Q. Okay. And do you know of any of those
14 parties that are signatories to one or more of
15 what you refer to as the side agreements?
16 A. I'mnot aware of any side agreements as

17 referenced in my testimony with those parties.
18 Q. # is not a
12 counterparty to any of the agreements particularly
20 involved with‘?

21 A, Well, now you said, "counterparty”, and 1
22 took party to mean the primary party.

Page 84

Q. Okay. Thank you. _
Of the organizations -- One of the
7 organizations that you've listed that did not sign

8 the stipulation is the — i
*)o you see that? g

oY U W B =

S
10 " A, Yes.
11 Q. Okay. And some of the counterparties to

12 the side agreements are various industrial

13 companies, including, but not limited to,

14 bd others; is
15 that correct! :

16 A. Yes

17 Q. Have you done anything to check to see

18 whether or how many of those counterparties belong
19 toth
20 A. No.

21 . -So you don't know whether members of the
22 ve signed any o
23 the contracts; is that correct” _ :

23 Q. Imeananybody who signed it.

24 A. AndIwould have to look at the agreement | 24 A, IfI've not done the check, no, I don't.

25 between and the two -- the two agreements -Q.- Okay. -On Page 7 of your testimony, at

Page B3 Page 85}

1 between and but I don't believe that 1 Lines 2 and 3, you indicate that, "CG&E refused to
2 signed those, the ones 2 provide copies of such agreements". F
3 are attached to my testimony. 3 Did DE-Ohio or its predecessor, CG&E,
4 Q. Areyouaware of any agreements that 4 have any contracts with any party or a member of |
5 aren't attached to your testimony that involve 5 an other than ity of Cincinnati and
6 6 as we previously
7 7 discussed, at the time OCC made that request? j
8 _ 8  A. The only basis for answering that
9 A. Ifyoulook in my testimony when | & question that | would have is that Duke Energy

10 discuss the ﬁrst-yagreement at Page 24 -- 10 Ohio has indicated the anly agreements that they ,

11 Q. Ub-huh 11 had were with the City of Cincinnati. To that

12 . i 12 extent, that's my knowledge. .

13 is between 13 Q. Okay. The stipulation was signed and

14 the fact that 14 docketed on May 19th of 2004; is that correct?

15 15 A, Yes.

16 16 Q. Do you know whether there were any

17 17 contracts with any party other than the City of

18 18 Cincinnati agreement dated prior to May 19th of

19 That's what I'm aware 19 20047

20 of 20 MR. SMALL: I'm going to object to the :

21 Q. Well, have you reviewed the contracts 21 extent that this has been asked and answered. You §

22 between 22 went through a previous series of questions having §

23 23 to do with CG&E being a party to contracts and

24 A, Thave reviewed the documents referenced |24 this scems 1o be the same question over again.

2 5 _on Al Attachment 6 as -- Bates- stamped l 173 - the
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1 asking whether any parties. This would include
2 DE-GChio, DERS, or Cinergy Corp.
3 THE WITNESS: Perhaps you could restate
4 the question and start over.
5 BY MR. COLBERT:
6 Q. Sure.
7 Other than the City of Cincinnati
8 contract with DE-Chio's predecessor, CG&E, and the
9 wholesale supply contracts between Cinergy on
10 behalf of its operating companies and

11 m were there any contracts
with the counterpartics that you refer to as side

12

13 agreements between DE-Ghio, DERS, or Cinergy Corp.

14 prior to May 19th, 20047

15 MR. SMALL: T object to it. There was
16 a-- She previously responded that it wasn't clear
17 about CG&E being a counterparty to certain

18 contracts, so she already answered that question.
19 MR. COLBERT: She hasn't answered any
20 question with.respect to the timing of the

O A <] LN L Ry
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Q. Okay. What is your understanding of the
IMF?

A, My understanding is to the extent of the:
company's application that it is an infrastructure
maintenance fund, that under the aiternative
proposal it was to be nonbypassable and I believe
was based or proposed to be a percentage based of
little g.

Q. Do you have any knowledge of the purpose
of the IMF in terms of why the company is asking §
for or has asked for compensatlon of the mechanismj
you described? :

A. 1have not reviewed the company's request
for IMF, its justification, what it purports to
recover or not recover, no, I've not done that,

Q. Do you know whether any DE-Ohio --
Well, were vou present-at the original hearing in
this case regarding the stipulation?

A. I'm not sure the end of your question
goes with the first part, was I present at the

HE

21 contracts, when they were entered. 21 hearing.

22 MR. SMALL: Okay. I guess with respect 22 Q. Yes.

23 to the timing, although the contracis are part -- 23 A, Idon' believe so.

24 She referenced the attachments to her testimony, 24 Q. Okay.

25 but you can go ahead and respond to the timing of 25 - A. Idon'trecollect being there. What that.

Page 87 Page 85 5

1 it 1 has to do with the stipulation, I wasn't sure what
2 THE WITNESS: Okay. I think the question 2 vyou meant by that.
3 is asking other than with the -- with CG&E and the 3 Q. The original hearing -- At the original
4 City and CG&E through the greement,; 4 hearing, the company supported the stlpulatwn
S were there any other contracts with counterparties 5 that was filed in the case. K
& prior to May 19th, 2004, & A. That's what you meant?
7 BY MR. COLBERT: 7 Q. That's what [ meant.
8 Q. Uh-huh. & 8 A. Okay. No. I -- To the best of my
9  A. The side agreements that I'm aware of are 9 recollection, I don't remember. It's beena

10 the ones that are in my testimony and attached to 10 while, but I don't think I attended that hearing.

11 my testimony, and the dates are shown in 11 Q. Okay. Have you reviewed the testimony

12 Attachments 2 and 3 a* 12 and/or the transcripts in -- from that hearing?

13 ql‘m notaware of any other |13 A. I think ] reviewed at least a couple

14 agreements and none have been provided to us. 14 pages in regards to the request that we discussed

15 Q. Thank you, 15 earlier that OCC had made. In regards to

16 On Page 8 of your testimony at Lines 1

17 and 2, you indicate that the alternative proposal
18 made by DE-Ohio as part of its application for
19 rehearing contained

related to system rehablhty were ¢

testimony -- in preparation for my testimony, |
don't think I have reviewed that.

Q. Okay. What is your understanding of the
SRT known as the system reliability tracker?

A. My understanding is that the system
reliability tracker was proposed by CG&E in their §
alternative proposal as a nonbypassable charge. 1
know that this was not, as the IMF, a percentage
of little g, instead certain types of costs

6 {Pages 86 to 89)



Page 90 Page 92 |
1 to be recovered. 1 A. Ithink I'd be hard-pressed to say I've
2 Q. Do you know whether those costs were 2 reviewed all the discovery, I've reviewed the
3 related to the purchase of planning reserves or 3 discovery that I found relevant and pertinent to
4 what's also known as capacity reserves? 4 the issues that I was addressing in my testimony.
5 A, My general knowledge from reading the 5 Q. And did that exclude information relative
6 Commission's, for example, order in describing 6 tothe IMF and the SRT?
7 what the company had proposed, would be that | 7 A. Well, I'm hard-pressed if I didn't review
8 know those terms are related. T don't know about B it to tell you what it included. So I can't tell
9 the calculation or I've not done an analysis of 9 you if I didn't review it.
10 what the company proposed or has recovered throughl 10 Q. Okay. On Page 9 of your testimony you
11 SRT. 11 have a timeline. It doesn’t include the contracts
12 . Okay. Do you know whether the Commission| 12 that you've been referring to as side agreements,
13 has approved a 15 percent reserve margin that is 13 We've discussed the coniracts that were signed
14 related to the SRT? 14 prior to the filing of May 19th, 2004. Which
15 A. Tknow thata 15 percent reserve margin 15 contracts were signed from
16 was discussed in the Commission's orders. I would {1 6* '
17 have to check the orders to see if that had been 17 . If youlook at Page, | guess, little i of
18 approved. 18 my testimony, the Table of Contents and
19 Q. Okay. Do you know whether the company as | 19 Attachments, the agreements are listed and the
20 part of the stipulation proposed a 17 percent 20 dates are given.
21 reserve margin? 21 So you can tell that after May of 2004,
22  A. No, Idon't. 22 Attachment 5 dated Attachment 6 dated
23 Q. Do you know whether as part of the 23 m, then Attachments 8 and 9 and |
24 regulated company from the inception of the 24 10,-11 and 12, all seem to have occurred before
25 company Cinergy, that is, out of the- GG&E/PSI - |25 _ L : N
page 91 Page 93}
1 merger, whether there was a settlement including 1 Q. So basically Attachments 2 through 12.
2 OCC that prescribed CG&E to maintain a 17 percent | 2 A, I think that there's -- For example,
3 reserve margin? 3 Attachment 7 is a discovery response.
4 A, No,ldon' 4 Q. Ah. Good point. Thank you.
5 Q. Inthe stipulation as part of the AAC -- £ A, Ub-huh
& MR. SMALL: You're refernng to & Q. And what contracts were signed after
7 Exhibit 1?7 7
8 MR. COLBERT: I'm referring to Exhibit 1. 8 . It you look at Attachment 8 to my
9 Ymsorry, Ishould have referred to it that way. 9 testimony, there's a table that lists all of the
10 BY MR. COLBERT: 10 agreements that we've just discussed -- 18, excuse - f
11 Q. Do you know whether there is - Do you 11 me, and I think if you look at all of the ones
12 know the amount of revenue assaciated with 12 that are listed as option agreements, the dates
13 capacity in the AAC? 13 are listed next to those, and & quick review tells
14 A. No,Idonot 14 me that none-of those are dated prior to
15 Q. Okay. Do you know whether the amount 15 and then finally. at the very
1& DE-Ohio has actually collected relating to 16 botiom
17 capacity both for committing the Legacy CG&E 17 with!
18 capacity and for reserve capacity is more or less 18 Q. Okay. And do you know whether any of the
12 than the amount proposed in the stipulation? 19 contracts that were signed and
20  A. Since I don't know the amount proposed in 20 earlier, with the exception of certain
21 the stipuiation nor the amount DE-Ohio's 21 no, City of Cincinnati contracts are sti
22 collected, no, I do not. 22 effective?
23 Q. Have you reviewed all of the discovery 23 MR. SMALL: Objection to the extent that
24 that was sent by DE-Ohio, DERS and Cinergy to OCC it calls for a legal conclusion regarding the
23 in this case?
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concerning your understanding.

THE WITNESS: 1 know that the option
agreements that ['ve identified and are contained
in my testimony that are dated after November 23rd
contain provisions that indicate they replace and
supersede previous agreements, which 1 think cover
the universe that you've described.

BY MR. COLBERT:
Q. Tagree.

MR. COLBERT: Just for the record, and so
we maybe can avoid the same objection over and
over again, I'm not asking for her legal opinion
as to any of this, merely her understanding, and
she can respond as to that. If you would like a
continuing objection, you can, and maybe that
would short-circuit some of this.

MR. SMALL: It's a little bit awkward to
have a continuing objection when we don't have a
question pending, but it appears as though counsel
understands that we're going to go through a
series of questions and that Miss Hixon's
responses are all subject to the same objection
concerning legal conclusions and she'll be
responding in that -- in that regard. Maybe you
could tell us when we're out of such a period. -

Page 96
t

And then 1 think also in a couple of
depositions, and I can't give you the transcript
or the specifics, but I recollect a question being
asked of whether or not DEQ — or, DERS had any
customers, and I believe the answer was no.
So that's the basis of my opinion.

Q.

@O~ W=

MR. SMALL: Objection. Asked and !
answered. We had that earlier in the deposition.

19 .1 donot-know.

—
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MR. COLBERT: Well, I mention it because
1 think it's throughout and 1 think Miss Hixon,
you know, references a number of statutes and Ohio
Administrative Code rules, et cetera, that I'm
going to be asking about because they are in her
testimony. So I'm certainly looking for responses
to that based on her understanding, but also
understand that you may continue to voice the same
objection, so I'm simply recognizing that.
BY MR. COLBERT:

Q. Miss Hixon, on Page 13 of your testimony,
you state that -- [ believe this is at Line § --
"DERS did not serve any customers as of
December 31st, 2005".

Why are the counterparties to DERS
contracts not customers in your view?

A. Ithink my reference to December 31st,
2005 here is based on the information contained in
their Intrastate Annual Report where they reported
no sales of electricity, no gross receipts, and 1
believe I had a couple other sources for that.

My recoliection is that in one of the
renewal applications -- in the renewal application
for DERS I believe a statement was made that they
had no customers. I'd have to check that.

T B H Tt o T A T TR R R
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13 = Q. Okay. Atthe bottom of Page 13 and the
14 top of Page 14 of your testimony, you list four
15 items that what you call prePUCQ order side
16 agreements -~ | call them contracts -- have in
17 common. Do you see that?

18 A, Yes.

19 Q. The first is the i
20 s that a fair
21 characterization of what vou said?

22 A. Yes. Ithink I just phrased it "the :
23 propo

sed E jod". 1
T |

A. Right.

i T T b T . T TR ey e
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Q. And you're not suggesting that there's

there, are vou?
A. The statemnent that I'm making is that

I'm not in that statement making a
Judgment, because [ don't provide any other
details to say -- No, I'm not making a judgment at
that point, no.

Q. Do you make a judgment at any point that
a contract with a provision such as that is -- has
a problem?

A. When youw say "a provision such as that",
this is a very broad term.

describe each of those provisions.
Then vou asked if there's a -- if ] have

a problem with those provisions. I guess [ have a

concern with those provisions as they are part of

the side agreements and something that ] thlnk the

Commission should look at.

Pags 100

point for determining a price.

If a CRES provider used as a baseline, or
what you said was a starting point, the MBSSO
price approved by the Commission, is there
anything wrong with that?

A. Subject to the rules that the Commission
has about disclosure of pricing, which ['m not
intimately familiar with, 1 think that a CRES
supplier could define their own price.

Q. Okay. And they could define it in any
way they chose as long as the customer agreed to
the price and signed the contract; is that right?

A, Again, with the caveats that the price
disclosure is pursuant to Commission rules. A
CRES supplier who is going to provide generation
could do that.

Q. Okay. Now, the third reason, the third
commonality that you list there is "Support by
Customer Pariies for CG&E's Stipulation in the
Post-Market Develapment Period Service Case". Do
you see that? It continues on to Page 14. ‘

A. 1sce that.

Q.

Page 99

Q. Well, I certainly understand that's your
recommendation and I'm trying to get a little bit
of an understanding, for example, why you include
that first provision in there.

Every CRES provider in the State that has
a contract with a customer, whether they're
affiliated with DE-Chio or not, would be providing
generation service to the castomer party of their
contract, would they not?

A. Every CRES would have a provision dealing
with providing generation to the customer, yes.

Q. And by itself, there's nothing wrong with
that. In fact, it would be, as we just discussed,
universal to CRES providers that are actually
previding service in Ohio; is that right?

A. By itself, there would be no problem with
that. That's not what I'm describing here.

Q. T understand.

Now, the second provision that you have

quoted 11 that timg,
A. That's what it says.
Q. Okay. Now, earlier we discussed briefly

the concept of a baselme that is, a startmg

ey
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A. Well, I guess what I'm asking first is,
you mentioned the contracts or the side
agreements. Are you saying specifically in these
side agreements or are you just saying
theoretically?

Q. I'm just saying theoretically. We can
certainly talk about it in terms of a specific
Side agreement, if you wish, or a particular
contract, if you wish, I'm flexible. .
A, If, as you've defined it,

E
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1 would -- you would attempt to define it.
2 Q. Uh-huh.
3 And, in fact, in the -- in the contracts
4 or side agreements that were entered into starting
5 what I
6 would call,
¥
8
g
10 If you know.

11 A, Idon'tthink I could agree with that.
If you read the agreeme

So I don't think I couid agree that the
22 baseline that you're trying to describe was
23 something that the Commission had vet to approve.
24 Q. Well, are there other terms and

25 conditions in the same contract that talk about --

Fage 104 |

some importance on the words.

. The fourth commonality

A. Yes.
Q. Staying away from the contracts for a

moment.

In a theoretical sense,

Page 103
2
3.
4
5
6w
7 Q. Right.
8 And the -~ So --
9
10
il
12
13 , : -
14 A, 'The reimbursements do.
13 Q. Theydo? Okay.
1¢ A, Butlthey aren't listed as
17
18

Q. So you think there's significance in the
name”? o
A. 1just po t i

by DS
= O W0

22
23 Q. I'mnotdisagreeing with you. I'm saying
24 that as opposed to the function of what happens,

25 thatis, you can perform the math, you're placing 25

Q. Okay. And you don't know of any
counterparty to the contract that is not a DE-Ohio
affiliate that is not paying DE-Ohio all of the
approved charges by the Commission, do you?

A. 1know nothing about what these parties

who are customers of DE-Ohio have paid to DE-Ohio.

Q. Okay.

A. Twould -- No.

Q. Okay. Generally, when a customer enters
a contract with a CRES provider, you would expect
the customer to enter a contract for a lower price
than the one they are paying to their incumbent,
whether it's a utility or another CRES provider,

T

wouldn't vou?

I T it T Y
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A, If the customer's goal was to save money
off of what they're currently paying, the answer
would be yes.

Q. And by customer goal, you mean they might
have other goals.

A. Sure.

Q. Forexample, service quality that might
influence them.

A, They could have other goals beside
service quality.

Q. Right. Reliability, whatever,

A. Green power.

(2. Green power. Sure.

On Page 27 and going over to Page 28 of
your testitmony, you list five contract terms that
in your opinion appear to bind DE-Ohio to various
commitments.

Do you know whether it's possible that
DERS could satisfy those commitments through a
financial transaction with the applicable
counterparty?

» A. No, [ don't know.,

Q. Are there any of the conditions that --
the five conditions that you list that are not
economic in nature? s '

Vo3 s TN I, NPT IS R R

- testimony, starting on Line 14, you reference

Page 108;

A. [don'trecollect.

Q. Sal guess that would mean you wouldn't
know when they ordered it?

A. I think I'd be pretty safe to say !
wouldn't know that if [ don't remember.

A. 1don't know whether your hypathetical
conditions would result in the same economic
value, but that's not what it -- the provision
provided for.

Q. Tm just asking what's possible.

A. 1don't know whether that's possible or
not.
Q. Okay. At the bottom of Page 28 of your

Vo R e s I S R S O
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A. Well, the actions that are described are
not econ_omic in nature.}

Page 109§

Mr. Ficke, and you state that he was involved for
CG&E in the negotiation process of the contracts.
Do you see that?

A. Yes, I see that.

Q. And I notice that despite all of the
footnotes in your testimony, you didn't footnote
that. You attended the depositions. Was there a
particular reason that you didn't foatnote that?

A. That would be advice of counsel.

Q. Did vou have a particular passage of his
deposition in mind?

A. Irecollect a series of questions about
the q agreements. I recollect a series of
questions addressing some of the types of
provisions that you and I just discussed that seem
to commit CG&E. And a question posed to Mr. Ficke
that in these agreements, given that these :

Ln e

provisions were in here, was there someane -- was
there a CG&E representative,.and-I recollect his
response that he said, "l was invoived".
Q. Uh-huh,
Well, let's look at that. I'm going to
hand you what we're going to mark DE-Ohio
Exhibit 2, which is Pages 28 to 30 of Mr. Ficke's

Pages 106 to 109)
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occasionally got e-mails from DERS. He said CRS
representatives and from lawyers, but he didn't
recall ever getting copies of aption agreements,
either drafts or final.

Is that -- Basically, he was saying that
his involvement was pretty limited. Ts thata
feir characterization of his response?

A, 1think his response speaks for itself.

I don’t know that J would say -- characterize that
as limited.

Q. If you'd tum to Page 67 of that exhibit.
It's the last page. Top left. OCC in its
questioning characterized Mr. Ficke's statements
as not specifically negotiating
agreements; ts that correct?

MR. SMALL: Objection. OCC made no
statements. Jefl Small made the statements.
BY MR. COLBERT:

Q. The question was by Mr. Small, was it

not?
MR. SMALL: It was by Mr. Small, that's
correct.
BY MR. COLBERT:
Q. So you didn't state it in a statement,

[
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and he's now a consultant?

A. [ believe ] read that in his testimony
that he just filed in this case,

Q. In sponsibility as

do you know whether his §
group gny processing responsibilities :
regarding the DERS and Cinergy contracts or side §
agreements?

A. 1don't know that his department
necessarily had the responsibilities. | know from ¥
the depositions that people in his department were §
invelved at different points related to processing  §
and that in his testimony that he just filed he
talked generally about he personally having some
business use to deal with the agreements.

Q. But you don't know whether -- what
responsibilities his group had as opposed to
various individuals in his group where vou've
attended the depositions, such as

A.... From the deposifions I've attended, it's
not clear to me what his department's
responsibility was.

MR. SMALL: Could we go off the record
for just a second?

25 you stated it in a question, is that - 25 MR. COLBERT:. Sure. ]
Page 115 Page 117
1 MR. SMALL: And it was Mr, Small. 1 (Recess taken.)
2 MR. COLBERT: And it was Mr. Small, 2 BY MR. COLBERT:
3 that's right. 3 Q. Miss Hixon on Page 32 of your testimony,
4 THE WITNESS: Is there a question 4 you list four items. I believe they're basically
5 pending? If so, I forgot what it is. 5 the same four items we previously discussed; is
6 MR. SMALL: 1 don't think so. 6 that correct?
7 THE WITNESS: Okay. 7 A, Yes.
8 BY MR. COLBERT: 8 Q. Exceptthistime they are in reference to
9 Q. Atthe bottom of Page 66, just before — 9 the prehearing -- what you call the prehearing
10 the answer just before Mr. Ficke in response to a 10 agreements?
11 question by Mr. Small said that he wasn't involved |11  A. Yes.
12 in the option agreements. Is that a fair 12 Q. Okay. Andifl asked you the same
13 characterization? 13 questions about these four items, would your
14 A. Mr Ficke's answer says, "You know, not 14 answers be the same?
15 being involved in the option agreements...", and 15 A, Iwould give just one qualification. Of
16 then he goes on from there, yes. 16 course, ltem 3 in the first group related to
17 Q. Okay. Are you familiar with a - 17 support for the stipulation in May and this
18 18 relates to support for the application for
19 A. I've dealt with Hn some 19 rehearing. That would be the only change.
20 matters -- regulatory matiers with CG&E in the 20 Q. Fairenough.
21 past 21 MR. SMALL: {'m not sure. Did you
22 Q. Okay. Are you generally aware that 22 misspeak? Did you say "prehearing"?
23 ‘vasm 23 MR. COLBERT: Pre-rehearing, 1
24 "cmployee of Cinergy Shared Services Corp., now 24 apologize. You're right.

25

known as Duke Ene
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MR. SMALL: 1 was looking for prehearing [
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and I didn't --

MR. COLBERT: No, I misspoke. You're
correct, it's pre-rehearing.
BY MR. COLBERT:

Q. OnPage 33, you've got a table that shows
the components of the MBSSO.

Can you tell me what you mean by the very
first component you call a tariff generation rate?
What is the tariff generation rate?

A. It's my understanding that under the
stipulation and the alternative proposal a rate
stabilization charge was created. That that rate
stabilization charge was equal to 15 percent of
little g and that the remaining 85 percent of
little g became what I'm calling here tariff

W oo -J;m W d Wk =
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rest of it, the remaining 85 percent, would become
CG&E's tariff generation rate.
BY MR, COLBERT:

Q. On your table, under the system 7
reliability tracker, you have nonbypassable for
nanresidential customers.

A. Yes, i

Q. Is that your understanding, that it's
nonbypassable?

A. That, subject to check, was my
understanding of what CG&E proposed in their
alternative proposal.

Q. Okay.

A. And my source here was the Commission's
entry on rehearing at 7 through 9 where the

I Tk, TR T B TR AR s
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16 generation rate. 16 Commission characterized your proposal. Assumm
17 Q. And just for the record, would you define 17 the Commission characterized 1tand I read it
18 little g? 18 correctly, that's my understanding.
19 A, Little g would be CG&F's tariffed 19 Q. Ithink you're right. 1 was thinking --
20 generation rates during the market development | 20 I'misread it, what you were characterizing, Thank
21 period. 21 you.
22 Q. Notless RTC? 22 On Page 39 of your testimony, you suggest
23 A, No, because RTC is a separate rider. 23 thatParagraph 12 of the contract with various
24 Your tariff generation rate would have been 24
25 little g; right? 12
Fage 119

1 Q. Ifthat's your understanding, that's 1

2 okay. 2

3 A Well, let me - let me.... 3

4 MR. COLBERT: Can we go off the record 1

5 for a second? 5

6 (Discussion held off the record.) 6 _

7 MR. COLBERT: Back on the record. 7 Is that consistent with your

8 THE WITNESS: In regards to the 8 understanding of that provision?

9 description of little g as the tariff generation 9 MR. SMALL: Objection. First of all,
10 rate during the market development period, it's my | 10 he's misread the testimony in your initial
11 understanding that for CG&E what during the ETP | 11 statement about the quote that appears on Page 39.
12 cases would have been characterized as big G, 12 You can reread that if you want, but you
13 which included RTC, and for many companies their| 13 mischaracterized what that -- what that quote
14 tariff generation rate during the MDP would have | 14 says. I don't know.if you want to rephrase the
15 been big G minus RTC would be equal to little g, | 15 question without that reference, but you misquoted
16 and that would have been their tariffed rate. 16 it
17 I do recollect that during the market 17 BY MR. COLBERT:
18 development period there was -- for lack of a 18 .. Okay. I'm looking at the contract
19 better word -- an implicit RTC, and so that, 19
20 therefore, the tariff generation rate for CG&E 20
21 would have been little g plus the RTC. 21 Do you have that agreement?
22 Going back to my table, still my 22 A. Thave that.
23 understanding that that little g component was 23 Q. Okay. And] apologize for the confusion,
24 divided and proposed to be divided into 24 because I think Mr. Small is right, somehow I got
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two pleces, an RSC equal to 15 percent and the
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the wrong refercnce in your teshmony, but we can
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talk about the particular paragraph.

. Yes, if vou'll give me a moment.
Q. Okay. You're probably better at finding
it than [ am.
{Pause.)

hich page of your testimony are you on?

13 AL At Page 35.
14 Q. Thisis Page 39. I'm sorry I'm blind.
Which lines are vo i

22 Q. Thank you. !appreciate you pointing
that cut for me.

Page 123

1

2

3 i

4 MR. SMALL: I'm sorry. What agreement
5 are you —
&

.

8

9

MR. COLBERT:

MR. SMALL:

10 MR. SMALL.
11 MR. COLBERT

12 MR. SMALL: What's the beginning? 1 JUSI
13 want to see the beginning of this.
14 MR. COLBERT: Sure.
15 MR. SMALL: Okay. T've got it.
BY MR. COLBERT:

WO =T o e WD 2

132 A, Yes, that's what [ state.

Q. Okay.

15

A. Right.
Q. Right.

Q. Uh-huh.

11 Q. Yeah
12 A. Qkay.
13

A. And the Commission's order was the next
day, on the 23rd.

A. Okay. Ijust wanted to make sure | was
10 right on the time,

Page 125 |
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Page 126
Q. Do you khow when-switched toa
CRES provider? :
A. From CG&E?
Q. Uh-huh.
A. No.

Q. Okay. You were present at the deposition
of weren't you?
. Yes.

Q. And do you recall Mr. Small asking him

.about whether or not "they"hat—

Page 128§

Okay.
That's my kn

ge of the payments for
-and from

1

z

3

4 Q.
5 A
6

7 Q Oka nce Page 48 of your
8

— T

9 n Line ieve,
10 A. Yes, the evidence that I've seen says

11 that.

12 Q. Okay.

13 A, lwould also note Attachment 76 -- I'm

14 sorry, Footnote 76, Attachment 16, we requested
15 from DERS whether or not payments were made '
16 pursuant to that contract and DERS said payments [

17 were made b’.
18 Q. Okay. It you'll turn to Page 54 of your
19 testimony. You reference, I think, onLine 13 a

20 history related to the option agreement set forth ;
21 by Jim Ziolkowski, a Duke Energy Shared Services [
22 employee in the Rates Department; is that right? |
23 A, Yes, I reference that.

24 Q. Okay. And are you referring specifically
25+ to an e-mail written by Mr, Ziolkowski that is

Page 127

'A. L can't say that I recollect that
specific question and answer.

A, Tat this point in time don't remember
that, no.
Q. Fair.

" A. IfIcan have one moment, piease. |
Q. Sure.

% aannil
o

Page 129

1 Attachment 21 1o your testimony?

2. A, Yes.
3i MR. COLBERT: We'll mark this as DE-Ohio}
4 Exhibit 5.

5 ---

6 Thereupon, DE-Ohio Exhibit No. 5 was

7 marked for purposes of identification,

8 -

8 BY MR. COLBERT:
10 Q. OnPage 35, Mr. Small asked
11 Mr. Zlolkowskl what he meant by the term risky.
12 Do You see that? It's at the top of Page 35.
13 A, Isee that at Lines 2 through 4.
14 . :
15
16 8
17
18
19
20 4
21 s
22
23
24
25

16 (Pages 126 to 129)
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1
2
3
4
<
&
7

That would not be what we call an option
8 contract; right? I think this would be a
2 pre-rchearing -- what you call a pre-rehearing
10 contract; is that correct?
11 A, Well, subject to check, which we can do,
12 because it's Exhibit 4 to this deposition.
13 Q.
14
15
16
17 MR. SMALL: Just for the recor
18 Exhibit 10 td her testimony.
19 MR. COLBERT: That's fine.

20 THE WITNESS: The agreement that'
21 referenced here is Lﬁ
22 agreement between and

23 BY MR. COLBERT:

24 Q. Okay. And Mr. Small asked whether there
25 was something in the pricing of that contract that

Page 132§

1 who had decided that the contracts were too risky;
2 right? And there was a question about whether

3 that was someone in the rate department, and he

4 said, "Possibly, yes"; right?

5  A. That's his angweron Page 36.
c R
7 Thereupon, DE-Ohio Exhibit No. 6 was
8 f identification,
mﬁor “Puqu'ses of i ;
1 O MR SMALL: Your earlier ones were marked

11 as being Ficke exhibits, but these things are not.
12 You need to say what they are.

i3 MR. COLBERT: Sure. I'm sorry. This is
14 Page 39 to 42 of Mr. Ziolkowski's deposition
15 transcript, and I believe this is in the

16 confidential portion of it, as we're still under

17 sealhere. g
18 S{mﬁ Yes. Could we go off the
19 record fcr a second?

20 (Discussion held off the record.)
21 BY MR. COLBERT: :
22 Q. OnPage 40, Mr. Small asks Mr. Ziolkowski
23 about option agreements. Do you sce that?

24 A, Canyou give me a line number, please?

T

{25 Because no, I don't see it.

Page 131

1 caused risk, and Mr. Ziolkowski answered that he
2 didn't know; is that right?
3 A. Mr. Small asked, "[s there something in
4 this agreement which is a
5
6
7 not -- "I don't know".
8§ Q. Okay. And, in fact, in subseguent
9 questioning, Mr, Ziolkowski indicated that hé
10 hadn't performed any risk analysis and he knew of
11 no one else who had performed a risk analysis; i is :
12 that correct?
13 A, He wasasked, "Did you ever do any
14 analysis on this?", and his response was, "No".
15 Q. And then there was more thereafter
1€ continuing to the top of Page 36; isn't that
17 right?
18 A, Well, I think the question at the bottom
19 of Page 34 -- I'm sorry, 35 to 36, "Did you, and
20 specifically with respect to the risk you referred
<1 toinyour e-mail" -- versus risk in this
22 particuldr agreement - "did you discuss that
23 feature of the CRES settlements with anyone else
24 in the company?" He said, "No".
2 5 Q Yes And he sald that he d]dn t remember

LT

10IKOWSK] Said he di

[Ty

|

? 114"

157

Page 133%

Q. Yes. I'm looking at where it's
appropriate, but ] think starting on Page 6 -- or,
Page 6 -- or, Line 6. I'm sorry.
A. Okay.
Q. There's a series of questions that :
follows.
4. Tsee that. i
Q. Okay. And Mr. Ziolkowski responded that
9 he had never seen an option agreement; is that
10 right? 1believe that's Line 17.
111 A, HesaysatLines 17 ~ 16, 17 and 18,
112
13

O°~1 oy LN W N

15
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Thereupon, DE-Ohio Exhibit No. 7 was
marked for purposes of identification.

18
19
20 BY MR. COLBERT: ¢
21 Q. Okay. Exhibit 7, DE-Ohio Exhibit 7, is
22 Pages 66 through 73 of Mr. Ziolkowski's deposition E;
23 transcript.
24 At Page 69 of the transcript, Mr. Small
25 asked Mr. Ziolkowski how the payments were f

]
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Page 134

accurately processed if he was not familiar with
the contracts. Do you see that?

A. IseeatLine 13 in the middle of the
question, “...how did you know that your
calculations were accurate if you didn't have the
undertying agreements or you were unfamiliar with
the underlying agreements?"

Q. Ub-huh.

And Mr. Ziolkowski responded with a
number of things regarding a -- ending on Page 70
referencing a monthiy report that was generated
automatically. Do you see that?

A. Isee the statement about each month a
report was generated, but that's quiic a few
questions after the question that you started
with.

Q. Well, they're all related, are they not?

I mean, take a minute to read them. 1 think it's
a sequence.

MR. SMALL: I've been patient about this,
but we're spending a huge amount of time asking
the witness whether she can read a transcript. |
haven't heard a question for 15 minutes here that
have anything to do with her knowledge other than
that she can read a transcript.

WO Q0 -] O D s DN

Page 136}

objections are ridiculous and we're certainly
going to compare this to what she has stated in
her testimony, and we think that it shows that in
a number of areas her testimony is an inaccurate
representation of what the deposition witnesses
said and we're certainly entitled to do that,

I certainly don't need you to tell me
what deposition guestions are ridiculous or not.
Now, we're trying to get through this and we're
doing it in an orderly manner. This is the last
one, I believe, of the questions that refer to any
of the transcripts.
BY MR. COLBERT:

Q. Did you read the series of questions from
the bottom of Page 69 -- or, Line 11 of 69 through
Line 21 of Page 707

A. T'veread that.

Q. Okay. Would you agree that those
questions are a series of questions regarding the
accuracy of the calculations made monthly by
Mr. Ziolkowski?

A. The question on Page 69, Lines 11 through
16, deais with the accuracy. The question
beginning on Page (sic) 24 and those continuing on
Page 70 ask additional questions about the

D ~1l oy 0 Lo

Page 135

MR. COLBERT: No, I think, actually, this
is the last one.

MR. SMALL: Well, this is the last one of
what? You haven't asked a question of the
witness. You're just asking her to read &
transcript.

MR. COLBERT: I'm asking her whether she
thinks these are accurate characterizations of
what the witnesses said.

MR. SMALL: And she is just saying that
this is what the words say on the piece of paper.

MR. COLBERT: And that's fine with us.

MR. SMALL: We don't need an expert
witness to read 1o DE-Ohio's attorney.

MR. COLBERT: Well, DE-Ohio does sa
we're going to ask that --

MR. SMALL: Well, if this continues,
we'll end the deposition.

MR. COLBERT: As I said, this was the
last question in this.

MR. SMALL: This is the last ridiculous
question, is that what you're telling me? It
doesn't help very much. It's a ridiculous
question that she can read what's in a transcript.

MR COLBERT Mr Small I think your
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information used, the nature of demand and energy,
the accounts, and anything ¢lse that was needed
for your work. i

Q. Okay. And Mr. Ziolkowski received his ;
information from, as he says, a monthly -- -
Well, each month a report was generated
automatically. And he goes on with that answer.
You can add anything to that that you wish.

A. Idon't see that he says he received a
report. He says that each month a report was
generated automatically with these accounts that
showed demand and energy. Idon't see him saying
he received that or who he recgived it from. It's
not clear.

And then if you go on down Page 70, he

talks about those reports being generated on a
network. He talks about pulling the information
up and putting it into Excel into their
calculations, so I don't know that he received it
as much as he went out and got it. And I'm not
sure whether the monthly report he's referring to
is where he got the information or what he
generated. It's not real clear.
Q. Okay. Thank you.

On Page 56 of your testimony, you list

18 (Pages 134 to 137)
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deals with that.

Q. Okay. Are you familiar with the results
of various auction and RFP processes in different
states?

A. No, not really.

Q. New Jersey? Maryland? Illinois?

A. Tknow that auctions have occurred there,
I know that in some states prices have been set by

9 them, but as to the specifics and the states and

10 what those results are, I don't.
11 Q. Do you know generally in direction
. _The provision that vou're referring to 12 whether prices have increased after the auctions
13 or RFPs have gone into cffect as opposed to
14 decreasing?
15 A. Since I don't know in what states the
16 prices have been set by auction, no, I don't.
17 Q. Okay. Your second reason is the
18 impediment of the development of the-competitive |
19 retail electric service market as a result of the
20 contracts. Do ] understand that correctly?
21 A. My second reason on Page 56 is that the :
22 Commission should consider the side agreements inj:
23 light of the fact that they've impeded market :
24 Q. Doyouknow if that's the entirety of the 24 development.

1 four reasons why the contracts that we've been
2 discussing for some time should be considered by
3 the Commission.

Q-1 h U WwN =
T

s
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25 rule? 2% Q. Do any of the contracts involve
Page 138 Page lqli

1 A. Tknow it's not the entirety because it's 1 residential customers?

2 not a capitalized quote. Z A. No.

3 Q. Thank you. 3 Q. And DERSis a certified competitive

4 Do you have a recommendation for a 4 retail electric service provider now; is that

5 competitive bid process? 5 correct?

& A. No. The recommendations that I have are & A. Now, yes.

7 inmy testimony. The recommendations inregards { 7 Q. Okay. So most of the contracts that

8 to what the MBSSO should or should notbe are in | 8 we're talking about here.are contracts between.a

9 Mr. Talbot's testimony. 9 certified competitive retail electric provider and
10 Q. Andyou consider the competitive bid 10 consumets.
11 process part of the MBSSO? 11 A. Well, I think | better have you define
12 A, To the extent that the MBSSO, market 12 "most of the contracts we're talking about here".
13 based standard service offer, is post-MDP pricing {13 Q. I'mtalking about all of -~ all of the
14 for generation service. Well, 1 may have 14 DERS -- all of the DERS contracis, I guess. Don't

15, misspoken using the term "MBSSO". Ithinkthe |15 need to talk about what's excluded.
16 term I should have used is simply standard service |16 A, Well, as my testimony has explained,
17 offer and/or competitive bidding as the rule says. |17 there's different agreements at different points

18 That was probably a slip of my tongue. 18 intime. Atsome point in time DERS or its

12 Q. Actually, I think you were right. I 19 predecessor was not yet certified as a CRES in

20 believe it is part of the MBSSO. It's not tricky. 20 Ohio.

21 A. 1t's post-MDP generation pricing that I'm 21 In addition, I believe we've had
22 concerned with, My testimony doesn't address what{ 22 discussion where [ do not make the judgment as to §
23 that pricing - 23 whether these agreements are CRES contracts. |
24 Q. Howit's derived? 24 In addition, some of the agreements are

25 A How it should be dertved. Mr. Talbot 25 between Cmergy Corp Cme of the -- Two of the

£
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agreements are between Cinergy Corp. and a
customer, and Cinergy Corp. as you've told me is
not a CRES,

With those caveats, I mean, that's my
understanding of the agreements.

Q. You have several times during our
conversation raised the issue that there was &
time when CRS was not a -- was not certified.

What's the significance of your statement
in that regard?

A. Well, most recently you asked me whethet
or not it was a contract between a CRES provider
and I distinguished whether or not that entity at
that time was a CRES. That's why I made that
statement,

Q. You mean at the time the contracts were
signed?

A, Yes.

Q. Okay.

A. Because that's what you asked.

Q. Do you know when CRS started preparing
for its certification process?

MR. SMALL: Objection. Calls for her to
regpond to what your company was doing.

Page 144
1 No.(C?
2 A, [discuss them on Page -- beginning on
3 Page 68.
4 . Oka
5
6
7 A. AsTdescribeit on Lines L3 and 14, that
8
g
10
11
12
13
14

Q. Are you aware of any consumers that
sought service from DERS that were -- that asked "}
17 for-:- for a contract that were turned down?
18 A. No.

19 Q. Do you know whether there are any

20 additional contracts besides the ones that you

21 have discovered?

22 A. T'm notaware of any contracts that DERS
23 or its predecessor had with any other customers
24 other than the ones that were provided io vs.

25 To the extent you can, answer that. 25 Q. Ifyou were to learn that DERS had had
Page 143 Page 145§
1 MR. COLBERT: To the extent she knows. 1 other inquiries subsequent to these and had given
2 THE WITNESS: 1 do not know when CRS 2 an option contract at each request, that is, had
3 began preparations for certification in Ohio. 3 never turned down a request for an option
4 BY MR. COLBERT: 4 contract, would that change your opinion?
5 Q. The market development period began 5 A. My opinion of what?
€ January 1st of 2001, is that your understanding? 6 Q. m
7 A. Yes, 7 A, Tguess what I'm having trou ith is
B Q. Anddo you know whether CRES providers | 8 that you're giving me 2 hypothetical, I assume,
© generally started signing up -- signing up 9 that there were additional offers made or asked ;
10 customers prior to that date and prior to the time 10 for and that DERS never turned them down to other ’?
11 they were certified in preparation to begin giving | 11 customers, and I have no basis to even think that
12 service January 1st, 20017 12 that occurred, given that everything that I see
13 A, Idonot know. 13 about DERS tells me that they have no customers
14 Q. Do you know whether any consumer started | 14 and that the expenses associated with option
15 taking service from CRES providers on January lst, 15 payments in their financial statements are related
1 20017 16 1o the agreements that were given to us. SoI'm
17  A. 1have no personal knowledge and I cannot | 17 having trouble making that assumption.
18 think of anyplace where I've seen something that |18 Q. Well, that's an interesting statement you

RO NN N NN
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would tell me the answer to that.
. Okay,

A

Q. Are there other regulatory problems
besndes those llsted that you had in mxnd for

19 just made.

20 Did you do any financial analysis to

21 determine whetherthe option payments that are
22 contamed m the varlous ﬁnanmal statements that

0 the contracts that you've received?

A You asked lf I dad any analy515 I dld

20 (Pages 142 to 145)



Page 146 Page 148
1 not do any other analysis. I know that in the 1 Q. Was DERS or Cinergy a party to these
2 deposition of Mr. Savoy there were a series of 2 proceedings prior to the Commission's
3 questions in regards to what was in the financial 3 November 23rd, 2004 entry on rehearing?
4 statements and that he was not aware of any 4 A, No, [ don't believe they were.
5 other — My recollection is that he was not aware 5 ---
& of any other customers that they had other than 6 Thercupon, DE-Chio Exhibit No. § was
7 the agreements that we were discussing, So that's 7 marked for purposes of identification.
8 the basis of my understanding. 8 ---
9 Q. T ask you the theorctical again. 9 BY MR. COLBERT:
10 If the basis for your understanding is 10 Q. This is DE-Ohio Exhibit 8. It is a side
11 mistaken, if in every instatce that — Well, let 11 agreement betweeri CG&E and OCC dated May 8th, ¢
12 me back up before I ask that question. 12 2000, "'
13 You made one other assumption. You made |13 Are you familiar with this agreement?
14 assumptions that DERS offered these contracts as 14 A, Is this the agreement provided to Duke
15 opposed to consumers, customers, coming to DERS | 15 Energy Ohio.in OCC's second response to the secondf
16 and requesting service. Is that your belief of 16 set of discovery in this case?
17 what has happened here? 17 Q. No. I confess I'm not sure what
18 A. No. Ididn't make that assumption. I 18 agreement that was. This was never filed.
19 think in responding to your question I said either 19 MR. SMALL: Pardon?
20 DERS offered or people asked for. ] assumed it 20 MR. COLBERT: This agreement -~
21 would come either way. 21 MR. SMALL: Iknow. But she's looking at
22 Q. Okay. I may have misheard it then. 22 adocument for discovery without attachments,
23 With that clarification, if the basis of 23 This would have been an attachment if -- had it
24 your assumption is mistaken so that in each 24 been provided.
25 instance where DERS has been approached to provide 25 THE WITNESS: Okay.
' Page 147 Page 1493
1 acontract, it has provided such a contract on 1 MR. SMALL: Is that our document or
2 terms negotiated with the customers, would that 2 DE-Ohio's document?
3 change your opinion regarding the discriminatory 3 THE WITNESS: Yes, that's ours.
4 aspect of these contracts? 4 I'm sorry. 1 misspoke. T was thinking
5 A. No,donot believe 50. I believe that 5 that this was somehow provided in discovery.
6 the side agreements as presented here are related 6 BY MR. COLBERT:
7 to the Post-MDP Service Case and for all the 7 Q. Idon't believe so.
B reasons that I've discussed in my testimony are 8 A. No. Itotaily -- I'm sorry.
9 related to obtaining generation pricing plans 9 Q. We would have if you had asked, but
10 proposed by Duke Energy Ohio that were acceptable | 10 don't believe that --
11 and in exchange offering benefits to certain 11 A, I'msorry. Could you ask the question
12 customer parties, and that those customer parties 12 again, please?
13 as a result received benefits or economic value 13 Q. Areyou familiar with this agreement?
14 that discriminated against other consumers. 14 A, [ may have seen it at one time. ¥ am not
15 15 more than generally familiar with it.

Q. The final reason, Reason No, 4,

ottom of the Page 56.
A. Well, 1think vou've added some
commentary there,

Q. Okay. Do you recognize the cases,
99-1658, et cetera, as being DE-Ohio's, then
CG&E's transition plan case?
A. Yes. 99-1658-EL-ETP.
()
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Page 150 Page 152}
1 Q. No? 1 believe, has litigated in several venues.
2 A. Idon't see that. 2 Are you familiar with the agreement that
3 I'm so 2 I'm referencing?
4 4  A. Canyoushow me in the order where it
5 5 references the agreement? %
6 6 Q. Ifyou look at Paragraph 17 on Page 3, it 4
7 { see an 7 refers o "...a separate one-page sidebar ]
8 ag at some contribution was intended to 8 agreernent between DP&L and the Consumers' Ccunsel
9 be made. 9 In that sidebar agreement from June 2000, DP&L..."
10 Q. Oh,ckay. Fair enough. 10  A. Yes, seethat
11 11 Q. Are you familiar with that agreement?
12 12 A, Yes. i
137 . Raghl. 13 Q. Okay. And that was an agreement between
14 Q. Do you know whether it was actually paid? | 14 OCC and DP&L that was also not filed at the
15 A. T have no knowledge of that. 15 Commission and was not made public; is that
16 Q. Okay. InParagraphs 4 and 5, do yousee | 1% correct?
17 references to confidentiality agreements? 17 A. liwasnol filed at the Commission, but
18 A. Uh-huh, 18 it clearly was made public.
18 Q. QOkay. And do you know whether those 19 Q. When was it made public? .
20 confidentiality agreements were ever executed? 20 A. Idon'tknow the initial date that it was
21 A. Idon'tremember. Idon't know. 21 made public.
22 Q. And the last page, the agreement is 22 Q. Was it made public in 2000 when it was
23 sipned b 23 signed?
24 24 A, Tdon'tthink so.
25 COITect 25 Q. Do youknow was there a confidentiality
Page 151 Page 153§
1 A. That's his signature and the title, yes. 1 clause attached to the agreement?
2 Q. Andto your knowledge, were these -- was 2 A. Tdonotremember.
3 this apreement ever made public? Was it ever 3 Q. Do you know whether OCC happened to findg
4 filed at the Commission?. 4 the agreement sometime later after Mr. Tongren
5  A. Idon'tbelieve it was cver filed at the 5 left as Consumers' Counsel when looking through
6 Commission. Idon't know whether it was ever made| 6 its files?
7 public ot not. 7 A. No, I don't know that.
§ Q. Okay. 8 Q. Youdon't know. Okay.
9 MR. SMALL: Did we make that an exhibit? 9 -
10 MR. COLBERT: Yes, Exhibit 8. 10 Thereupon, DE-Chio Exhibit No. 10 was
11 --- 11 marked for purposes of identification.
12 Thereupon, DE-Ohio Exhibit No. 9 was 12 --- '
13 marked for purposes of identification. 13 BY MR. COLBERT:
14 --- 14 Q. Handing you what is marked as DE-Ohio
15 BY MR. COLBERT: 15 Exhibit 10. This is several documents. It's an
16 Q. Handing you now what we're marking as 16 affidavit of Mr. Jock Pitts of PWC with certain
17 Exhibit 9, DE-Ohio Exhibit 9. This is 2 Supreme 17 attached e-mails, although [ will note that the
18 Court case that was -- 18 e-mails, there are some, it has been represented
19 MR. SMALL: This is a Supreme Court 19 to us, missing pieces, because of the
20 decision. 20 confidentiality provision OCC -- or, OCC -- PWC
21 MR. COLBERT: I'm sorry. 21 did not feel it appropriate to reveal the contents
22 BY MR. COLBERT: 22 of the discussions, but in these very cases OCC
23 Q. Well, Supreme Court decision, that's 23 apparently held settlement discussions that both
24 right, that among other things references an excluded DE-Ohio and other parties from those

Jro
1w

agreement bcrween DP&L and OCC that OCC f

dlSCUSSIOI’iS and made settlement proposals
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7

and I didn't know then, and I still don't know.

Page 154

1 Were you & participant in those 1 A. -- community action agencies, yes, but

¢ discussions? 2 beyond that, 1 don't know specifically who they

3 A. May l-have a few minutes to read this? 3 are in this service territory.

4 Q. Yes. 4 Q. Do you know whether Miss -~ the current  §

5 (Pause.} 5 Consumers' Counsel, Miss Migden-Ostrander, was

& A. Okay. 11think the question you had is & prior to becoming Consumers’ Counsel on OPAE's §

7 whether | was involved in those discussions. "~ 7 board? A

8 Q. Uh-huh 8 A. ldon't know. ;

9 A, Theard your description of the 9 Q. Do youknow whog, 7
10 discussions. While ] may not be aware of them in |10  A. I think it's probably who's
11 the sense of the representation that you've given, |11 attorney. ;
12 1 am aware that OCC had discussions with parties | 12 Q. And do you know who he represented in
13 about this case and that I at times was asked 1o 13 this case?
14 participate or attend those discussions and, in 14 A, [know frommy current involvement that §
15 fact, as, for example, the May 13th, 2004 e-mail | 15 he represents
16 was cc'd to me. That's my knowledge. 16 . How aboul
17 Q. Well, let's look at the May 13th, 2004 1 7* i
18 e-mail for a minute. 18 . I'm Tamiliar with the name. | don't know [
19 That e-mail, the subject of which was 19 who he represents. :
20 "Confidential Setilement Proposal” sent by, 20 Q. Could it have been the-
21 apparengly, your counsel, Mr. Small -- 21 A, [don'tknow. ]
22 . SMALL: It doesn't say that. 22 Q. Don't know.
23 MR. COLBERT: [ think the subject line 23 Wand I notice 4
24 says, "Confidential Settlement Proposal”. 24 :
25 MR. SMALL: Doesn't say I sent it. 25 WAL ow-that sally Bloomfield from my ;

Page 155 Page 151%

1 MR. COLBERT: I believe right below that 1 current involvement represents the

2 it says, "Sent on behalf of Jeff Small". 2 i

3 MR. SMALL: On behalf of. Doesn't mean I 3 0 you know who else she's represented in |

4 sent it. 4 this case?

5 BY MR. COLBERT: 5 A. No. Butlbelieve earlier you asked me

6 6 if I knew whether she represented another party,

7

8

9 Q. And who does --
1C the case?
11 A. Iknowheat f
12 the members of
13 Q. Okay. And the nextone is
14 Do vou know who that is?
15 . ghieve it
16 Q. And did he represent a party in the case

o did he represent in

17 or was he a party in the case?
18 A. Subject to check of who represented who,
19 . ;

I think he represe i case
21 . And who are they? Are vou familiar with
22 the group, what do they do?
23 A, 1am familiar that they represent
24 Interests at times related to community --
25 Q. Action agencies?

T v T T TE Ve SR 7 FE T ST DT e

. Okay. On the "To" line it has first
De you know who that might be?
. Tthink it's m |

8 ii You don't know if she reiresented the
9
10 ) on't recollect.

11
12
13
14
15
16
17
18
19
20
21
22

Q. How about the City of Cincinnati?

A. Without checking counsel of record in
this case, | really don't know.

Q. Okay.
who that is? i :

A. assume it' E
know who he represented. _ §

Q. Doyou
know who that 18 —_— .

A. Well, I believe thatm B
name is at the bottom with her e-mail, and tha :
she has represented B
Q.
Al

i

o you know};

%

|

nd [ do not

don't know that.

ety —
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Page 1602
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1 A, 1believe that's at 1 Q. Okay. Well, is DE-Ohio there anywhere?
2 m 2 Do you see anybody from the company?
3 . By that you mean that's who he 3 A, Not that I know that that's their e-mail, 1
4 represented in the case? 4 no, :
5 A, That's the only— 5 Q. Allright. And so OCC was holding E
& know in this case. & settlement discussions with parties and excluding
7 Q —o you know who 7 the company from those discussions. Is that your
8 that is? 8 understanding? And maybe other parties. :
9 A, [suspectthe name_ands for S  A. [know from this e-mail that there's a i
10 ﬁt I'm not sure who he represented | 10 settlement proposal being distributed. I don't
11 n this case. 11 know whether the company -- [ don't know what
12 Q. Okay. 12 contact was made or not made with the company and
13 A, lassume thati 13 Idon't know how those discussions occurred based -
14 Q. 14 on what's here in front of me. ]
15 A Idon't know who that 1s. 15 Q. Do you see any contact with the company :
16 Q. Okay. oes't give you a hint? 16 in any of these documents? E
17 A Tdon't who that is. I could guess 17  A. Assuming that none of the e-mails that :
18 if you want me to. 18 don't know are the company --
19 Q. No, that's okay. You don't need to 12 Q. Right
20 guess. 20 A. --no.
21 A Okay. 21 Q. And on the second e-mail page, which was
Po you know wha | 22 an e-mail from Denise Witlis, who apparently is a
2 3 that w 23 Case Team Assistant, the indication is that the
A. No. 24 attached confidential settlement communication is
_ - | 25- from Jeff Small.-Do you see that? =
Page 159 Page 161}
1 A. Ibelieve that's one of the Attorney 1  A. Itsays, "Please see the attached
2 General's for the staff in this case. 2 confidential settiement communication from Jeff’
3 Q. _For the staff. 3 Small in the above captioned case”.
4 _o you know? 4 Q. Now, given your concerns about having
5 A. No. 5 exclusionary settlement discussions and secret
¢ Q. Howabout om? & negotiations, why would OCC exclude parties from 5
7 A, Ithink that' 7 settlement discussions and why would they make any}
8 Q. Do you know who he represented in the 8 settlement offer confidential? Shouldn't these
9 case? 9 things be done in an open and public manner?
10 A. He represented I believe, the- 10 A, You asked about two or three questions.
1 _ 11 You want to divide them up?
1 . oyouknowwho |12 Q. Why did OCC make any seﬁlcment
12 that is? I'm sorry. I said it 13 communication and/or offer confidential?
14 wrong. : 14 A. ldon'tknow.
15 A, No,Idon". 15 Q. Butitis your position that settlement
16 Q. And the rest of the names under the cc 16 discussions should be made in public and all of
17 column are all OCC employees, or were at the time? 17 the information should be available to everybody;
18 A, Yes, ' 18 is that correct?
19 Q. Okay. And are there any parties missing 12 A, Idon'tthink ] make that recommendation.
20 from the list that we've just gone through that 20 Could you point to that in my testimony where 1
21 you are aware of in the case? 21 recommend that?
22 A. I'd have to go back and compare the list, 22 Q. Well, acriticism that you are — you
23 and since 1 didn't know what -- some of the people | 23 appear to make on Page 56 is exclusion of the OCC |
24 who they reprcsented I don't think that would be 24 from negotiations and a course of secret
25 a complete companson negonatsons that resulted in support for the

(Pages 158 to 161)
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Page 162

stipulation and for CG&E's alternative proposal.
Now, apparently, in the case of your

settlements, you didn't get agreement with parties
that resuited in support, but it appears that OCC
tried. You could change it to exclusion of the
company from negotiations and & course of secret
negotiations by OCC. Wouldn't the same criticism
apply, the same concern?

A, I think my clarification was where in my
testimony do I recommend that? I don't see that
in my testimony.

Q. T'm not asking about a recommendation.

A. Okay.

Q. ['m asking about vour fourth area of
concerti,

A. Well, my fourth area of concern, as you
look at Pages 69 through 70, discusses the

W]
O W m-do s LA
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19
20
21
22
23
24

Page 164

informed, subsequently informed, whether or not
settiement was provided to the company.

You've given one piece of information in
regards to this. So I cannot comment as to
whether or not the characterization that you're
making is correct.

Q. I'm going to hand you what's marked
DE-Ohio Exhibit 11 -- or, will be marked.

Thereupon, DE-Ohio Exhibit No. 11 was

marked for purposes of identification. E
BY MR. COLBERT:

Q. This is an interrogatory question
delivered to OCC in these proceedings asking for i
al] agreements, written or oral, et cetera,
including confidentiality agreements.

Why were the confidentiality agreements,
oral or atherwise, that we've just discussed in
this case requestad by OCC of other parties not
provided; do you know?

THE WITNESS: Would you reread the
question for me, please?

(Question read back as requested.)

THE WITNESS: Ido not know. The answer [/

25 Q. Right. 25
Page 163 Page 165}
I A, And-- 1 was prepared by counsel,
2 Q. Goahead. I'm sorry. z MR. SMALL: I object inasmuch as we
3 A. No. 3 haven't looked at any confidentiality agreements.
4 Q. Really, I didn't mean to cut you off. 4 1don't even understand what you're talking about.
5 Are you done? 5, MR. COLBERT: The affidavit and the
6 A, Uh-huh 6 e-mails that we just discussed referenced E
7 Q. Okay. Even assuming, which, obviously, 7 requirements by OCC that parties keep confidential |
8 the company disagrees, but even assuming all of 8 the terms and conditions of settlement discussions |
9 your characterizations ta be true, that these 9 discussed with them.
10 were -- these contracts were somehow connected to | 10 MR. SMALL: Well, it's not a
11 the utility, to DE-Ohio, let alone to the case, 11 confidentiality agreement. .
12 which we certainly don't think they were, doesn't 12 MR. COLBERT: I don't agree. Ithink
13 it seem a bit inconsistent to be concerned about 13 that's an oral confidentiality agreement, but if
14 the exclusion of OCC and a course of secret 14 that's the reason why it wasn't given to us, -
15 negotiations when OCC was engaging in the same | 15 that's fine. Just asking.
16 practice itself and had, in fact, engaged in the 16 BY MR. COLBERT:
17 same practice over many years on many agreements| 17 Q. On Page 58 of your testimony, starting at
18 through different Consumers' Counsels? ‘ 18 Line 18, you say, "...the fundamental effect of
13 A, Well, as far as your last statement, many 19 the side agreements was to insulate those large
20 years and many Consumers' Counsels, 1 cannot 20 customers from the rate increases proposed. in the
21 comment on that, that's very broad and not 21 stipulation ﬁled in May 2004.."

2Z
23
24
25

specific, but in this particular instance, to the
extent that you're saying that these are secret
negotiations, I don't have anything before me that

O A B T PR e A R € ey o O TR PR o

tells me whether thc company was mformed or not
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Page 166 Fage 1&8

1 A, Again, I'm not sure of what the total 1 to DE-Ohio?
2 {ransactions were between dsome CG&E| 2 A, Ithink we asked some general discovery
3 affiliate in regards to that agreement. T 3 about the agreements and their impact on any . |
4 4 DE-Ohio-affiliated company, but I don't have those F
5 5 with me, but that would have covered DE-Ohio.
6 6 Q. Do you know -- In that information, did ;
7 7 you receive any information regarding - regarding |
8 u may nave asked whether their B revenues flowing to DE-Ohio from counterparties to |
9 rates went up. 9 these - to any of what you call the side ;

10 Q. Usimply asked whether {jjjjjjjJJjpaid more | 10 agreements? i

11 than -- 11 A, Well, I'm not 100 percent sure. I don't i

12 A, Okay. 12 recollect any description of revenues flowing from  §

13 Q. --wasrequired of them -- 13 any of these customer parties to DE-Ohio.

14 A, Than was required of them. 14 Q. Okay. Did you receive any information

15 Q. --hadthey stayed on the MBSSQO. It'sa 15 regarding revenues flowing from DERS to DE-Ohio?

16 rephrasing of the question. 16 .

17 A, Well, I don't think as on the 17

18 MBSSOQ. 18

19 Q. No,they weren't. That's true. 1 ‘ '

20 A. So[don't know whether they paid more or | 20 [ also recollect that on DERS' financial

21 not. 21 balance sheet at 12-31-05 there's both an accounts

22 Q. Inthe first part of your answer, you 22 receivable and accounts payable to affiliates and

23 said the only knowledge you had was various 23 to what extent DE-Ohio may be involved inthatI  k

24 invoices, et cetera, that you had received in the 24 don't remember, but to be inclusive, that's what T |

25 case. That was the basis of your conclusions as 25 remember.. .k

Page le7 Page 169

1 to 1 Q. Okay. And outside of -- And I believeit |
2 A, Uhhuh 2 came in the discussion of the income statements |
3 Q. Butyoudidn't really know because you 3 and balance sheets you're talking about now. :
4 didn't know -- at {east as [ understand it, you 4 Quiside of the receivable adjustment related to 1
5 didn't know whether that information was complete 5 taxes, which didn't include any actual transfer of  §
6 or, you know, all of the payments made one way or 6 revenue, are you aware of any revenues flowing |
7 the other during the course of the year. Did | 7 from DE-Ohio to DERS?
8 understand that correctly? 8  A. Well, I disagree with vour :
9 A, I'mtelling you I only know what | have S characterization of the accounts receivable. [

10 from the information provided by DERS and DE-Ohio, | 10 think that taxes were part of that discussion, but [

11 and that'sit. 11 I'm not sure if it was complete, because there was |

12 Q. Socan you state -- Well, what is your 12 also accounts payable affiliates, but your i

13 knowledge of transactions between the parties 13 question is whether or not revenue -- I have any |}

14 reparding the other contracts? Have you seen 14 information about revenue going from DE-Ohio 1:0

15 invoices and have you -- Well, let's start there, 15 DERS.

16 Have you seen invaices? 16 Q. Yes r

17 A. Ibelieve provided with h— 17  A. 1don'trecollect anything.

18 deposition subpoena were hundreds of pages o 18 = Q. Okay. The DERS contracts that we

139 documentation related to requests for payment and 19 referred to as option contracts, you referred to,

2 O payments made under the agreements. 1 know that 20 1 think, as option side agreements, those -

i processed those and 1 21 '

23
24
25
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! I:eve indicate — at leastH
probably indicated the payments had been made

Q. And did you ask and/or receive any
mformatlon about paymcnts made by those; compams:s
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22
23
24
25

A. LookatPage 30 of my testimony. 1.
indicate that under each option agreement

26 (Pages 166 to 169)



Page 170

Q. Now known at DERS,
A. Yes.
Q. Okay.

(N s W M =

g

9 THE WITNESS: Could you read the
10 question, please?
11 (Question read back as requested.)
12 THE WITNESS: Idon’t know.
13 BY MR. COLBERT:
14
15
16
17
18
19
20
21
22
23
24
25
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Page 172

D e P

Q. Has any customer told yourthat that's why
they signed the stipulation

. No.
“Q. On Page 63 of your testimony, you state
jat the option contracts use DE-Ohio as a profit |
center while DERS reimburses customers on behalf |
of DE-Qhio and operates at a loss. Is thata '
correct characterization?
A. That's what it states.
Q. Yeah,
I'm going to hand you what we're marking |

Page 171

Q. Well, almost

A. You'll have to restate the question.

don't understand it.

Q.

Q. Well, I didn't say anything about

15

16 customer parties.

17 A I'msomy.

18 Q. That's okay.

19 A, 1donot understand.

20 Q. That's all right. That's all right.
21 We'll move on.

Maybe I can ask it a different -- a
simpler, different way, actually.

Page 173§
as DE-Ohio Exhibit 12,

Thereupon, DE-Ohio Exhibit No. 12 was
marked for purposes of identification.
(Recess taken.)

(Discussion held off the record.)

MR, COLBERT: The parties have had an
off-the-record discussion at which they have
decided to unseal the record through theend of |
Mr. Neilsen's cross-examination in the deposition
this momning. Thereafter, the deposition will be
under seal.

MR. SMALL: QCC agrees.

BY MR. COLBERT:

Q. Miss Hixon, I have handed you what's been |i
marked as DE-Ohio Exhibit 12. As we discussed
earlier, you have an accounting background, is =~k
that -- that's correct, isn't it?

A. That's my education, yes.

. And are you familiar with what this type
of document is, an 11207
Al recogmzs it for what it says, a U.S.

(Pages 170 to 173)
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Page 174

Q. Okay. Are you generally familiar with
income statements and balance sheets?

A. Yes.

Q. Okay. If you will turn to the third page
in, not double-~sided, just -~ Yeah, keep going.
There you go. That page. Thank you.

MR. SMALL: I'm sorry, We've gota
marked Page 3. It's not that page?

MR. COLBERT: No. It's the page with the
"Combined, Combination Elimination, Adjustments
and Cinergy Corp.”

MR. SMALL: Upper left-hand corner,
"Cinetgm, Corp."?

MR. COLBERT: Yeah, and "Consolidated
Schedules" right below that.

MR. SMALL: Yes. "1120, Page 1"?

MR. COLBERT; Yes, that's correct.

BY MR. COLBERT:

Q. This is Page 1 of the consolidated
schedules and on the following pages, if you'll
turn the page, you'll see income statements for
each of the separate then Cinergy affiliates. If
you look at the bottom of the page that is
Line 30, we won't go into special deductions and
NOL deductions and all that, but Line 30 you'l]-
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Page 176

A. And that each of those represents a
carporatxon"

Q. Each of them does represent a
carporation. Subject to - The combined totals,
frankly, would be in the column marked "Combined"§
There are some double-counting of numbers through f
various corapanies due to things like service
companfy allocations, administrative expenses,
¢l cetera, that's the eliminations column, but,
yea}f ‘I'm just asking you to-count the number of
companies that had a taxablé foss. The sheets go
across the bottom. Yeah, the companies are
identified across the bottom, if that's what
you're -- | see one page somehow got cut off,
but....

(Pause.)

A. Okay. Given that the document just says
Statement 5 and Statement 6, something's been cut
off and a whole page is missing --

Q. Here's the original.
A. -- 1 would assume that each of those
are -«

Q. That's correct.
A, -- individual corporations based on your
representation --

[
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Page 175

see where it says, "Taxable Income”, and you'll
notice that some of the figures are positive and
some of the figures are negative.

Given your understanding of income
statements, would you agtee with me that the
negative figures indicate a taxable income loss?
~ A. Having not seen this document and not
knowing what their use of a negative connotates,
in general you would expect that a negative or a
minus sign would be a net loss,
¥ Q. Would you accept, subject to check, that
itis? I mean, we could get a calculator and --

A. No. That's fine. I'm just telling you
I'm not familiar with this document -

Q. Sure.

A, - but in general you would expect that
to be the case.

Q. Okay. If you would, take a minute, there
are a few pages there, although I don't think it
will take very long, would you count the number of
corporations that have a loss?

A. Am/] being asked to assume that the sum
of all the ones in the back are what's coming
Torward?

WO -] Ul Wk =

Q Well Imean -~

Page 177;

Q. They are.
A. -- and of all the numbers, my best
estimate at & quick look is-over 35 companies.
Q. Icame up with 36. Would you accept that
subject 1o check?
A. Subject to check, have a negative before
them on Line 30 for taxable income,
Q. Okay. Fair enough.
MR. COLBERT: Let me have bath of the
others. No point in prolonging this; right?
Will you mark these Exhibits 14 (sic)
and 15 (sic), DE-Ohio exhibits?
" Thereupon, DE-Ohio Exhibit Nos, 13
and 14 were marked for purposes of
xdcnttficatlon
BY MR COLBERT: :
Q. Trying to short-circuit thls a httle
bit.
Do you see the same types of income
statements here that you saw with the 2003 11207 §
A. Similar. Tdon't know that they're
identical. 4
Q They are. They re for dlfferent years,

(Pages 174 to 177)




Page 178 Page 180 f
1 so the numbers are different. 1 testified.
2 A. Tmean, I don't know if the corporations 2 Q. Andsomehow, though, that loss is
3 are identical or not. 3 distinguished from all the other losses of all the
4 Q. They arent. Corporations come and go, 4 other corporations for which CG&E is not a profit
5 so they aren't. 5 center?
6 A Okay. & A. My testimony doesn't deal with that. My
7 Q. Would you accept, subject to check, in 7 testimony deals with the side agreements.
8 2004 there are 44 corporations that show a loss 8 Q. OnPage 65 of your testimony, you discuss :
9 and in 2005 there are 417 9 QAC Section 4941:1-20-16 at length and in varlous :
10 A. Subject to check. 10 parts. Do you see that? ;
11 Q. Sure. You can keep that and check, so 11 A. Iseethat
12 that will work. 12 Q. Okay. Are you familiar with
13 In Exhibit 13, would you turn to -- It's 13 4901:1-20-16(G)3) that prohibits affiliate E
14 the last piece of paper, but on the inside page. 14 financial transactions that obligate the f
15 It has Cinergy Retail Sales as the third company 15 affiliated utility? -
16 in. It's next to Cinergy Capital & Trading. Do 16 MR. SMALL: With regard to this, maybe we
17 you see that? 17 can -- | assume you're going to ask a series of
18 MR. SMALL; We're on Exhibit 147 18 questions having to do with this portion of her :
19 THE WITNESS: Is that 20047 19 testimony? _
20 MR. COLBERT: 2004. Yeah, I think it's 20 MR. COLBERT: Well, this one actually F
21 Exhibit 13. I'm sorry. It's the last page, Jeff, 21 doesn't. She didn't testify to (G)(3). I was
22 just on the inside of it. 22 going to go through each part.
23 MR. SMALL: Second to the last page in 23 MR. SMALL: To keep the flow of things
24 the packet? 24 going, | will state an objection to the extent the
25 MR. COLBERT: Yeah. It'sgot433 atthe |25 answers call for a legal opinion, but she will ]
Page 179 Page 181f
1 bottom of the page and a 12. 433 and then 1 state her understanding of these provisions
2 Statement 12. 2 according to your questions, and we'll justhavea |
3 THE WITNESS: Uh-huh. 3 continuing objection on this section of questions. *
4 BY MR. COLBERT: 4 MR. COLBERT: As we previously noted, I §
5 Q. Do you see Cinergy Retail Sales? 5 believe we have a continuing objection.on the
& A Yes. 6 record regarding that. 1 just didn't see how it's
7 Q. Okay. And do you note that it has - 7 avoidable given that she has a sizable amount of
8 8 her testimony related to it.
9 \ssuming that those are dollars, yes. 9 THE WITNESS: Could you reask the
10 Q And do you see next to it Cinergy Capital 10 question, please?
11 & Trading, Inc. has 11 MR. COLBERT: Sure.
12“ 12 MR SMALL: I'm not sure there was a
13 A, Yes. 13 question pending.
14 Q. Okay. Do you - s it your opinion that 14 MR. COLBERT: There was, but ['l] restate
15 CG&E is the profit center for all of these 15 it
1€ companies that are showing losses? 16 BY MR. COLBERT:
17 A. No. 17 Q. Are you familiar with 4901:1-20-16{G)(3),
18 Q. Okay. And you think DERS is distinct 18 which has to do with the prohibition of affiliate
19 because of the contracts that yvou call side 19 financial transactions that obligate the
20 agreements; is that correct? 20 affiliated utility? If it would help, we can mark
21 A, Ithink that my testimony deals with the 21 as Exhibit 15 a copy of 4901:1-20-16. I brought a }
22 option agreements and the side agreements and that { 22 copy.
23 my testimony is that through the option agreements | 23 ---
24 DE-Ohio's treated as a profit center and its 24 Thereupon, DE-Ohio Exhibit No. 15 was

25

aﬂ" llate operates at tal loss That’s what I've

_ma marked for purposesof 1dent1 canon _

(Pages 178 to 181}
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Page 182 Page 184
1 --- 1 Do you know whether it's unusual for a
2 MR. SMALL: This is the entire section. 2 holding company with many subsidiaries 1o perfo
3 MR. COLBERT: Yes. 3 financial anatyscs of transactions across multiple
4 MR. SMALL: What portion did you -- 4 corporate entities?
5 MR. COLBERT: We're (G){(3)onPage2,(a) | 5 A. I'venot worked for a holding company, so
6 through (f). & Idon't know. |
7 THE WITNESS: I'm familiar with it in 7 Q. Going back to Page 65 and our OAC section |
8 that I have seen it, I've read it, and that you've 8 here. You start with 4901:1-20-16(A) regarding |
9 pointed out to me that it deals with financial 2 corporate separation. ;
1C arrangements. 10 Do you know whether DE-Ohio has an %
11 BY MR. COLBERT: 11 approved corporate separation plan? i
12 Q. Do you know whether any -- any financial 12 A. Ibelieve that they are required to have :
13 transaction involving DERS or Cinergy is contrary | 13 a corporate separation plan approved in their ETP
14 toanything in (G)(3), (a) through (f)? 14 cases. There may have been conditions or waivers |
15 A, I've done no investigation of all of the 15 subsequently or at that time placed upon it, but
16 financial arrangements by DERS and Cinergy -- And| 16 my general understanding is that they should.
17 Tassume by Cinergy you mean Cinergy Corp. 17 Q. Okay. Do you know whether the approved
18 Q. Idid. Imeant Cinergy Corp. Thank you. 18 corporate separation plan determines the
19 A, --inregards to these rules, sa ] have 19 methodology for certain financial transactions
20 no opinion. 20 between DE-Ohio and affiliates?
21 Q. Okay. 21 A, 1have not looked at their approved
22 MR. SMALL: s this an exhibit or you 22 corporation separation plan, but given the
23 just handed it to her for a reference? 23 corporate separation rules that — a copy that you
24 MR. COLBERT: Yes, it's an exhibit. 24 provided me, I think you could identify what is
25 MR. SMALL: Okay. This was 15 then? 125 required.
Fage 183 Page 185}
1 MR. COLBERT: Yes. 1 Q. Well,{can. I was asking you a specific :
Z BY MR. COLBERT: 2 question about the actual plan, but you haven't ;
3 Q. We'll get back to that in a minute, so 3 looked --
£ you may want to keep it handy. 4 A, [havenotseenit.
5 On Page 64 (sic) of your testimony, you 5 Q. Okay. Going to Section (D) regarding ;
6 discuss an e-mai] from to © cross-subsidies, which is No. 2 —~ Well, before we §
7 nd referring to someone 7 do that, having not seen it, you're not alleging "
8 h? 8 any.specific violation of the corporate separation
9 . 9 plan?
10 Q Do you know wh 10 A, No. Asmy testimony says, I'm asking the }
11 A, Trecollect that in Mr. Flcke S 11 Commission to conduct an investigation'io :
12 deposition we asked him wh as. Idon't 12 determine and examine the transactions of the
13 remember the name. 1 believe he indicated he was { 13 lltlllty and the affiliate for the reasons that I
14 aboard -- a member of the board, but 1 don't 14 statein my testimony.
15 remember which board. 15 Q. And you believe those reasons rise to the
16 Q. Allright. Wouldit helpyou if 1 16 level that we might have done something wrong?
17 represented he was a member of both the Cinergy [ 17 A, I think they rise to the level that they
18 Corporation board and now the Duke Energy 18 should be brought to the Commission's attention
19 Corporation board? 19 for their consideration.
20 A. You can represent that. § don't think 20 Q. Youdon't think they've been brought to
21 that's what Mr. Ficke said at the time. 21 the Commission's attention? You don't think the
22 Q. Would it help your memory if 1 said his 22 Commission is aware of this with all the pleadings §
23 name wasﬁz 23 that have gone back and forth? |
24  A. Tvetoid you what I've remembered. 24  A. Given that the Supreme Court said that g
2 5 Q That's fme I was _]‘LlSt trymg to help.

the case had to be remanded back and that thls

g T T e o 7
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wasn't before the PUCO for their consideration,
no, | don't think the Commission is aware.

Q. Okay. Regarding Section (D) of the rule,
that -- that involves cross-subsidies and the
independent operation of a utility and affiliate
employees.

Did OCC discover financial transactions
between DE-Ohio and DERS such that one subsidized
the other?

A. Again, as | said in my testimony, |
reached no conclusions as ta whether or not these
rules have been viclated by the activities that we
have discussed. I've presented those activities
and raised the concern that the Commission should
investigate to determine that,

Q. You then discuss Section (G)(1)(c), which
refers to and embodies (G){4) through the use of
shared employees.

The only shared employees identified in
these proceedings as involved in -- Well, the only
shared emplovees identified in these proceedings
involved in the contracts are,
You identified

Is there a specific violation that you
are alleging? Let's start with the attorneys of.

Page 1HBE

Q. So that would be true of the remainder of
the sections of the rule that you discussed?

A. Yes. There's nowhere in here that I say
a violation has occurred.

Q. Okay. Ask you one more question about |
that just at the end, since complaints are so
prevalent. You reference Section (G}4)()
applying to emergency situations and complaint
procedures. I was surprised you included that
10 one. :
11 A, Holdon.
12 Q. Okay. I'll wait. Tell me when you're
13 ready.

14 (Pause.)

15 A. I'msorry. [ don't see that.

16 €. No. | gotit wrong. Tt's (k). No,

17 that's shared employees. We've covered that. 1

18 apologize. 1 got the wrong section. -~

1948
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A. Again, I am not alleging any specific
violation of these rules. Tam recommending to
the Commission that they review the activities and
the transactions and the conduct of the utility

and its affiliates to determine whether or not

there have been any violations.

Q. And do you know whetherF
made any economic decisions regarging the
contracts on behalf of DERS?

A. No, I don't know that.

Q. Okay. You next reference Section
(G)(4)(e), which I believe has to do with tie-in
arrangements,

Did OCC discover any occurrence of any
service offered by DE-Ohijo, tariffed or otherwise,
that requires the consumer to take service from
any affiliate as a condition of service?

A. My answer would be the same to the other
rules that you've cited and asked whether or not |
found a violation. 1 did not conduct an
investigation to determine whether or not there
were violations of these rules. 1 reviewed the
agreements, ['ve raised the concerns, and I've.

presentcd them to the Commlssmn
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1

2 N a

3. Q. Okay.

4

57 A, No,Tdon'tknow that. .~ ~. -

€ Q. Okay.

'?

8

9 MR. SMALL: I'm sorry. Cou!d we have i
10 that read back? g

:

{Question read back as requested.)
MR. SMALL: Objection. It calls fora
legal conclusion. You may state your
understanding. :
THE WITNESS: I'm not aware of sucha
statute.
BY MR. COLBERT:
Q. Okay. Are you aware that OCC agreed in
the transition plan stipulation that
nonresidential consumers should pay the
residential consumers RTC for 2009 and 2010?
A. Ifyou can provide a document. I do oot
23 recollect that.
24 Q. Okay. Are you aware that residential
25 consumers don't pay any RTC in 2009 and 2010'?

e g 8 DT e
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a

1 A, It's my recollection that the residential 1 Q. Uh-huh
2 RTC ends in 2008 because the company had proposed 2 A. 1do not remember participating in any
3 originally for it to -- originally in this 3 settlement discussions between DE-Ohio and OCC  §
4 proceeding to continue past that time, so ves, | 4 regarding the merger.
5 am aware that they don't pay after 2008, 5 Q Okay. IsaCRES provider permitted to [
6 Q. Do you know whether OCC met separately & reach one accommodation or contract with one ;
7 with DE-Ohio during settlement discussions in 7 consumer and a different accommodation or contract f
6 these proceedings? 8 with another consumer? b
9 A. Idon'tknow. S  A. You're asking me to go back to my i
10 Q. Do you know whether OCC turned down a 10 understanding of CRES providers' contracts. As
11 substantial settiement offer from DE-Ohio in these | 11 long as they're compliant with the PUCO rules, i
12 proceedings? 12 they can have different versions of contracts,
13 MR. SMALL: Asked and answered. Ifyou |} 13 different prices in contracts, so to that extent, ;
14 don't know about the negotiations, you can't know | 14 yes. i
15 about settlements. 15 Q. Okay. Do you know whether OCC approaﬁhed
16 MR. COLBERT: I'll let her answer that. 16 DERS about a.contract for se;n'lce of any type for
17 THE WITNESS: Since I don't know whether | 17 residential customers or any other purpose? f
18 OCC met separately with DE-Ohio, I don't know 18  A. In this proceeding? o

19 anything about whether or not an offer was made or {19 Q. Atanytime. E
20 not made. 20 _A._I'mnotaware of -- I don't know whether :
21 BY MR.COLBERT: 21 _GCC approached DE-Ohio in regards to service.
22 Q. Well, DE-Ohio and OCC certainly 22 Q. [Iasked DERS. : :
23 participated in settlement discussions together in 23 A, DERS, 4
24 large groups. 24 Q. It's okay. :
25  A. Butyou asked if they had met separately. 25 A, I'msomy. [
Page 191 Page 193 [

1 Q. 1did. And thenIasked a separate 1 : Q. Itsallright.

2 question whether you knew whether OCC turned down| 2 A No, I dgn't know.

3 asubstantial settlement offer that might have 3 Q. Okay. Do you know whether the current

4 been made either separately or in a large group. 4 Eonsumers' Counse! has informed her staff of

5 A Idon'tknow. 5 setflement dtsc;usmons that she's had in this

& Q. Youdon'tknow. 6 case?

7 Okay. By the way, we talked earlier 7 A. I'maware as to whether she's informed ;

B8 about several agreements that OCC had participated 8 me. I don'tknow as to other staff.

2 in. Are you aware of & settlement between DE-Ohio & Q. Has she informed you? E
10 and OCC regarding the OCC's appeal of the merger 10 A, No. : ;
11 between Cinergy and Duke? I MR. COLBERT: I think that's all I have.
12 A. I'm generally aware that OCC had 12 (Conclusion of confidential portion. 1
13 participated in litigation in the merger case, 13 ' . A
14 applied for rehearing, and may have noticed an 14 : |
15 appeal. I believe the appeal was withdrawn. The 15 ;
16 extent to whether a settlement or agreement was 16 %
17 made in that, I'm not aware. 117
18 Q. Okay. So you didn't participate in or -- 118
19 and you don't know specifically about those isg
20 settlement discussions or the resuit? 20 I
21 A. [Iparticipated in no settlement ' 21
22 discussions related to the DE-Ohio merger, no. 22
23 Q. Okay. I'm talking about settlement 23 ‘
24 discussions with OCC regarding OCC's appeal. 24 }
25 A Of the merger. 25
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1 {Public record resumed.)
2 {Signature not waived.)
3 T
4 (Thereupon, the deposition was concluded
5 at 5:34 o'clock p.m. on Tuesday, March
6 13, 2007.)
7 .-
8
g
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
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1 AFFIDAVIT
2 -
3 STATE OF . )
4 ) S8
5 COUNTY OF , )
6 Beth Hixon, having been duly placed under
7 oath, deposes and says that:
B 1 have read the transcript of my

T gy
o W O

16
17
18
1%
20
21
22
23
24
25

deposition taken on Tuesday, March 13, 2007, and
made all necessary changes and/or corrections as
noted on the attached correction sheet, if any.,

Beth Hixon
Placed under oath before me and
subscribed in my presence this day of

Notary Public

My Commission Expires:
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agreement of the Parties who have signed below (Parties}! and to
recommend that the Public Utilities Commission of Ohio {Commission}
approve and adopt this Stipulation and Recommendation (Stipulation),
which resolves all of the issues raised by The Cincinnati Gas & FElectric
Company's applications in these cases.

This Stipulation is supported by adequate data and information;
represents a just and reasonable resolution of the issues raised in these
proceedings; violates no regulatory principle or precedent; and is the
product of lengthy, serious bargaining among knowledgeable and capable
Parties in a cooperative process, encouraged by this Commission énd
undertaken by the Parties representing a wide range of interests,
including the Commission’s Staff,2 to resolve the aforementioned issues,
While this Stipulation is not binding on the Commission, it is entitled to
careful consideration by the Commission. For purposes of resolving
certain issues raised by these proceedings, the Parties stipulate, agree
and recommend as set forth below.

Except for dispute resolution purposes, neither this Stipulation,

nor the information and data contained therein or attached, shall he

1 The support of the signatories to this Stipulation, does not affect, and is not
binding upoen, their position in any other case, The signateries retain all legal rights to
participate and litigate in other proceedings. Further, the support of the Industrial
Energy Users-Ohio (IEU-Ohio) a8 a signetery to this Stipulation, does not affect, and is
not binding upon, its position in any other case. IEU-Ohio's support is, practically
speaking, guided by the rclatively small size of the individual member accounts affected
by the scttlement and shall not be construed or applied to indicate IEU-Ohio’s views on
settlement packages or litigation positions in other cases involving larger and more
energy intensive manufacturing operations.

z Btaif will be considered a party for the purpose of entering into this Stipujation
by virtue of 0.A.C. Rule 4901-1-10(c].



cited as precedent in any future proceeding for or against any Party, or
the Commission itself. This Stipulation and Recommendation is a
reasonable compromise involving a balancing of competing positions, and
it does not necessarily reflect the position which one or more of the
Parties would have taken if these issues had been fully litigated.

This Stipulation is expressly conditioned upon its acioption by the
Comimission, in its entirety and without modification. Should the
Commission reject or modify all or any part of this Stipulation or impose
additional conditions or requirements upon the Parties, the Parties shall
have the right, within 30 days of issuance of the Comzmission’s order, to
either file an application for rehearing. Upon the Commission’s iésuanc:e
of an Entry on Rehearing that does not adopt the Stipulation in its
entirety without modification, any Party may terminate and withdraw
from the Stipulation by filing a notice with the Commission within 30
days of the Commission’s order on rehearing, Updn such notice of
termination or withdrawal by any Party, ﬁursuant 1o the above
provisions, the Stipulation shall immediately become niull and void.

All the Signatbry Parties {ully support this Stipulation and urge the
Commission to accept and approve the terms hereof.

WHEREAS, all of the related issues and concerns raised by the
Parties have been addreésed in the substantive provisions of this
Stipulation, and reflect, as a result of such discussions and compromises

by the Parties, an overall reasonable resolution of ail such issues. This



Stipulation is the product of the discussions and negotiations of the
Parties, and is not intended to reflect the views or proposals which any
individual party may have advanced acting unilaterally. Accordingly,
this Stipulation represents an accommodation of the diverse interests
represented by the Parties, and is entitled to careful consideration by the |
Commission,;

WHEREAS, this Stipulation represents a serious compromise of
complex issues and in-volves substantial benefits that wouid not
otherwise have been achievable; and

WHEREAS, the Parties believe that the agreements herein
represent a fair and reasonable solution to the issues raised in these
proceedings designed to set the market-based standard service offer price
for competitive retail electric service after the end of the market
development period through December 31, 2008,

NOW, THEREFORE, the Parties stipulate, agree and recommend
that the Commission make the following findings and issue its Opinion
and Order in these proceedings in accordance with the following:

1. The Parties agree that the market development period ends for
non-residential consumers on December 31, 2004, |
2. The Parties agree that the market development period ends for

residential consumers on December 31, 2005.

3. The Parties agree upon a non-by-passable Provider of Last Résor‘t

charge made up of two components: (1) the rate stabilization



charge, as described in paragraph four (4) of this Stipulation; and
(2} an annually adjusted component for maintaining adequate
capacity reserves and to recover costs associated with homeland
security, taxes, environmental compliance, and emission
allowances, The Provider of Last Resort charge shall be effective
for non-residential consumers beginning January 1, 2005, and
residential consumers beginning January 1, 2006, CG&E shall
implement the annually adjusted component of the Provider of Last
Resort cherge for all consumers beginning January 1, 2005, at its
annual option through: (1) an automatic annual increase of 6% of
little g; or (2] an increase of 8% of little g that CG&E must
demonstrate by documenting actual costs for homeland security,
taxes, environmental compliance, and emission allowances.
Increases to the annually adjusted component of the Provider of
Last Resort charge are cumulative, CG&E shail, however, waive
collection of the annually adjusted component of the Provider of
Last Resort charge for residential consumers in 2005, and
calculate the charge effective January 1, 2006, as if CG&E had
instituted an increase of 5% of little g in 2005, Further, CG&E
shall limit the incremental annual increase for residential
consumers to 6% efective January 1, 2006, to no more than 7%
effective January 1, 2007, and to no more than 8% effective

January 1, 2008. If, in any year, CG&E elects option two (2), it



shall demonstrate annual and cumulative costs above the baseline
of costs included in CG&E's unbundled rates approved by the
Commission in Case No. 99-1658-EL-ETP for the calendar year
2000 and the calculation of such charges and costs shall be
subject to Staff audit and verification. Cost recovery lor reserve
capacity shall be subject to the limits described in this paragraph
three (3) and recovered at the formula rate set forth at page 6 of

the attached Stipulation Exhibit 1. CG&E hereby elects option two

(2) for 2005. The Parties agree that the schedules attached as

Stipulation Exhibit 1 demonstrate that CG&E has actual costs in
excess of 8% of little g and therefore, may recover 8% of little g as
the annually adjusted component of the Provider of Last Resort
charge from non-residential consumers beginning January 1,
2005,

The Parties agree upon a non-by-passable rate stabilization charge
(RSC} as set forth in Stipulation Exhibit 3, effective January 1,
2005, for all non-residential consumers, and effective January 1,
2006, for all residential consumers, as a component of the Provider
of Last Resort charge, except that such charge will be an avoidable
component of the price to compare for the first 25% of load in each
consumer class to switch to a competitive retail electric service
provider or governmental aggregator subject to the following

conditions:



The ability to bypass the Rate Stabilization Charge
component of the Provider of Last Resort Charge is effective
January 1, 2005, for all non-residential consumers {except
shopping consuﬁ]ers defined in paragraph 11, who retain
their shopping credit through December 31, 2005, and pay
their applicable unbundled generation rate approved by the
Commission in Case Ng. 99-1638-EL-ETP, which includes
the Regulatory Transition Charge and Rate Stabilization
Charge component of the Provider of Last Resort Charge, and
is effective January 1, 2006, for all residential consumers;
and

The first 25% of eligible load, by consumer rate class, to
switch to a competitive retail electric ‘service provider shall
not pay the rate stabilization charge. All consumers in the
remaining 75% of load, by consumer rate class, shall pay the
rate stabilization charge. CG&E shall calculate 25% of the
load by consumer class in the same manner as it calculates
switched load pursuant to its transition plan stipulation
approved by the Commission in Case No 99-1658-EL-ETP;
and

CG&E shall establish and -maintain a queue of switched
consumers by load, effective January 1, 2005, such that as

the load of one consumer returns to CG&E’s market-based



standard service offer rate the applicable load of the next
consumer in the queue shall move into the first 25% of
switched load in the applicable consumer class, in order,
until 25% has been achieved; and

To qualify to by-pass the rate stabilization charge, a non-
residential consumer must enter a contract with a credit
worthy CRES provider to provide firm generation service
through December 31, 2008, or a non-residential consumer
may provide CO&E an assurance that it will purchase
competitive retail electric generation service from a
competitive retail electric service provider by signing an
agreement with CQ&E to return to CG&E only at (1) the
highest purchase power costs incurred by CG&E or by any
affiliate to serve any of CG&E’s consumers during the
applicable calendar month; or {2) the highest cost generation
dispatched by CG&E or by any affiliate to serve any of
CG&E’s consumers during the applicable calendar month. If
& non-residential consumer provides a contract, such
contract must satisfy the full capacity, energy, and
transmission requirements associated with the consumer.
The applicable non-residential consumer must provide a
minimum of 90-days notice to CG&E of the effective date of

the contract, and may provide notice to CG&E beginning



October 1, 2004. The applicable non-residential consumer
must provide CG&E evidence of the required contract
containing all of the terms specified above, at the time of
notice. All loads of consumers secking to avoid the rate
stabilization charge must be in the first 25% of the load of
the applicable consumer class at the time that contract
notice is given to CG&E. Al consumers, including those
already switched, may give such notice and shall be placed
in the queue for avoidance of the rate stabilization charge at
the time notice is given. To calculate 25% of the load by
consumer class CG&E shall count all switched consumers
receiving shopping credits and consumers having given the
required rnotice and with the required contract, Consumers
that present CG&E with an acceptable contract as described
above, must sign a contract with CG&E agreeing that if their
contracting CRES provider defaults the consumer may only
return to service from CG&E at the market rate, or, if no
generation is available, be subject to disconnection. Such
consumers waive their statutory right to Provider of Last
Resort service, No human needs or public welfare consumer,
as that term is defined by the Commission in Case No. 85-
800-GA-COI, shall be subject to the disconnection

requirements contained herein. Human needs and public



welfare consumers include, but are not limited to, hospitals
and schools. The market rate shall vary monthly and be the
higher of: (1} the highest purchase power costs incurred by
CG&E or by any affiliate to serve any of CG&E’s consumers
during the applicable calendar month; or (2} the highest cost
generation dispatched by CG&E or by any affiliate to serve
any of CG&E’s consumers during the applicable calendar
month. Each month CG&E shall determine the applicable
market rate for each consumer who shall pay that rate until
they switch to a competitive retail electric service provider or
December 31, 2008, whichever is sooner.

None of the restrictions or reguirements set forth in
Paragraph 4(D) of this Stipulation shall apply to residential
consumers, other than any applicable tariffed minimum stay
or exit fee provisions. Residential consumers may bypass
the Rate Stabilization Charge if they are in the first 25% of
residential load as determined by order and receipt by CG&E
of a proper Direct Access Service Request (DASR). DASRs for
residential consumers served under existing contracts with a
competitive retail electric service provider as of January 1,
2006 shall be considered received as of their original receipt
date. Residential consumers returning to CG&E due to the

default of their contracting competitive retail electric service

10



provider or upon expiration of their contract shall be served
at CG&E’s market-based standard service offer rate.

5. Subject to Federal Energy Regulatory Commission (FERC) approval
of the proposed Midwest Independent Transmission System
Operator {(MISO) Day 2 tariffs, and on-geing FERC regulation, load-
serving entities may rely upon CG&E’s reserve capacity to meet
their reserve capacity (but not energy] requirements for loads
served within CG&E’s Certified Service Territory.? If the FERC
approves the proposed MISO tariffs with substantial modification
relevent to this provision, the parties agree to work in good faith to
implement this provision. This Stipulation shall not constitute a
state requirement for reserve capacity as defined by the proposed
MISO day two tariffs at proposed Sheet No, B16, FERC Electric
Tariff, Third Revised Volume No. 1. Each load-serving entity shall
remain responsible for its energy purchases, procurement of
ancillary services, and East Central Area Reliability Coordination
Agreement reserve requirements.*

0. The Parties agree that CG&E may establish accounting deferrals

representing the difference between CG&E’s current revenue

? It is the parties intent that this provision of the stipulation shall constitute a contract
through which market participanis mey rely upon CG&E's reserve capacity to ensure
compliance with an RTO’% or state's reliability obligations, as defined by the proposed
MISO day 2 terifis at FERC Docket No. ER04-691, proposed Sheet No. 813, FERC
Electric Tarifl, Third Revised Volume No. 1. ‘

1 Original Sheet 810, Section 68 {Compliance with Existing State and Reliability
Resource Organization Reguirements), Module E (Resource Adegquacy] of the MISQ's
filed Energy Markets Tariff (EMT). The East Central Area Reliability Coordination
Agreement Document No. 2, Daily Operating Reserve. .

11



requirement on the net capital investment related to CG&E’s
distribution business less the revenue requirement on its capital
investment related to CG&E’s electric distribution business
approved by the Commission in Case No. 92-1464-EL-AIR, from
July 1, 2004, through December 31, 2005. CG&E shall implement
a rider for recovery of the accounting deferrals, effective January 1,
2006, and amortized over five (5) years. The accounting deferrals
are set forth in the attached Stipulation Exhibit 2, and will be
supported by the Company’s filings in Case No, 04-5680-EL-AIR.
Stipulation Exhibit 2 shall set the amount of deferrals for the
period of July 1, 2004 through December 31, 2004, CG&E shall
update the amount of deferrals on Stipulation Exhibit 2 to be
established and recovered for the period of January 1, 2005
through December 31, 2005 pursuant to the distribution rate case
to be filed in 2005, The Parties hereby recommend that the
Commission approve the accounting deferrals in this case.. The
Parties further recommend that the Commission approve a rate
design for the recovery of the deferrals in CG&E’s next electric
distribution base rate case.

The Parties agree that CG&E will withdraw its pending distribution
base rate case, Case No. 04-680-EL-AIR; will file a distribution

base rate case with rates to be effective January 1, 2006; and that

12



increased distribution rates shall not be effective before January 1,
2006.

The Parties agree that CG&E’s market-based standard service offer
shall consist of two components, a price to compare component
and a Provider of Last Resort component. The price to compare
represents that portion of the market-based standard service offer
that consumers switching to a competitive retail electric service
provider may avoid paying to CG&E, CG&E shall set the price to
compare component of its market-based standard service offer, as
set forth in Column E of the attached Stipulation Exhibit 3, plus
fuel and economy power purchases. The rate stabilization charge
shall be part of the price to compare for the first 25% of switched
load by consumer class, as set forth in paragraph 4 above, and a
component of the Provider of Last Resort charge for the remaining
75% of switched load by consumer class. The Transmission cost
riders described below shall be charged only to CG&E’s market-
based standard service offer consumers and are therefore, part of
the price to compare.

Before December 31, 2004, CG&E shall establish a tariff applicable
to first 25% of residential load to purchase competitive retail
electric generation service from a competitive retail electric service
provider and to residential consumers served by competitive retail

¢lectric service providers not affiliated with CG&E, such that the

13



10.

applicable residential consumers receive a bill credit per kwh, Thtl:
bill credits shall be limited to a total of no more than $
7,000,000.00 for the period of January 1, 2006, through December
31, 2008, and no more than $3,000,000 in any calendar year. 5

The Parties agree that CG&E shall establish transmission cost
riders for non-residential consumers beginning January 1, 2005,
and residential consumers beginning January 1, 2006, to recover
as a pass-through charge, all Midwest Independent Transmission
System Operator and Federal Energy Regulatory Commission
approved transmission and ancillary service rates and charges.
The first rider shall recover transmission and ancillary service
costs including, but not limnited to, all tariffed charges incurred by
CG&E on behalf of its retail consumers under the applicable Open
Access Transmission Tariff. These Open Access Transmission
Tariff charges currently include the Midwest Independent
Transmission System Operator’s Schedule 9 - Network Integration
Service, Schedule 10 - Administrative Adder, Schedule 10 - FERC,
and Schedule 18 - Sub-Regional Rate Adjustment, as well as
Cinergy’s Open Access Transmussion Tariff ancillary service
charges. When the Midwest Independent Transmission System
Operator’s Day 2 markets become effective, it will implement

Schedule 16 - Financial Transmission Rights Administrative

H

CG&E agrees to work in good faith with the parties to draft and implement tariff language

establishing the credit mechanism in Stipulation paragraph nine (9) prior 1o December 31, 2004.

14



11

Service Cost Recovery Adder, and Schedule 17 - Energy Market
Support Administrative Service Cost Recovery Adder.  All Midwest
Independent Transmission System Operator’s tariffed charges will
be included in these riders. The second rider will recover, through
a tracking mechanism, all direct and indirect transmission
congestion costs, other wholesale energy market costs and
congestion-related charges that CG&E pays to & third party,
including the Midwest Independent Transmission Sysiem
Operator, for CG&E to provide transmission service for standard
service offer consumers, including energy costs, congestion costs,
losses, and financial transmission rights (FTR) costs (while
crediting back FTR revenues). The tracker will also recover MISO
costs not covered by a schedule, such as uplift costs. These costs,
which are not currently known or measurable, will be assessed to
CG&E Dby the applicable RTO, or otherwise approved by FERC.
When such costs are first incurred, CG&E will defer them untl it
can file for recovery of these costs with the Commission through a
tracker. The transmission cost riders shall only be charged to
consumers taking generation service from CG&E.

The Parties agree that shopping credits for all non-residential
consumers shall end on December 31, 2004, and for residential
consumers on December 31, 2005, except non-residential

consumers that are switched on December 31, 2004, shall receive

15



12,

13.

the applicable shopping credit set forth in CG&E’s transition plan
stipulation approved by the Comimission in Case No. 99-1658-EL~
ETP and percentage of income payment plan consumers shall be
eligible to receive shopping credits as set forth in paragraph 18
herein. Beginning on January 1, 2005, switched non-residential
consumers shall pay the applicable Provider of Last Resort charge,
and beginning January 1, 2006, residential consumers shall pay
the cumulative year-two Provider of Last Resort charge, as set forth
in paragraph three [3} above,

The Parties agree that the regulatory transition charge, as set forth
in Stipulation Exhibit 4, remains a non-by-passahle charge. The
regulatory transition charge shall remain effective for all
consumers, including residential consumers, through December
31, 2010.

The Parties agree that the Commission may determine and
implement a competitive bidding process to test CG&KE’s price to
compare, defined as the price to compare for the first 25% of load
of each consumer class to switch to a CRES provider, against the
market price. If the price to compare is significantly different than
the bid price, either the Commmission or CG&E may begin
discussions with all Parties to continue, amend, or terminate this

Stipulation,
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14,

15,

The Parties agree that CG&E does not have an obligation to
transfer generating assets to an Electric Wholesale Generator by
December 31, 2004, CG&E has no plans to rtransfer generating
assets to any party, other than those plans already announced. [f
CG&E has any plans to transfer generating assets it shall provide
the Cotmmission with written notice 60-days before the transier of
any such asset to any entity. Appm\}al of this Stipulation shall
constitute approval of an amendment to' CG&E’s Corporate
Separation Plan with respect to the transfer of its electric
generating assets in accordance with R. C. 4928.17(D).

The Parties agree that CG&E shall calculate the by-passable fuel
cost component of the price to compare by using the average costs
for fuel consume;:i at CG&E’S plants,‘ and economy purchase power
costs, for all sales in CG&E’s Certified Service Territory. CG&E
shall adjust its fuel costs quarterly and shall calculate the fuel
costs to be part of the price to compare by using a baseline of the
fuel costs approved by the Commission in Case No. 99-103-EL-
EFC. Beginning January 1, 2006, CG&E shall also calculate ité
fuel cost to account for voltage differentials among consumers on
different rate schedules. In no instance shall fuel costs amending
the price to compare be less than § 0.00. Fuel used by CG&E’s
plants, and economy purchased power obtained, to serve The

Union Light, Heat and Power Company load shall remain part of
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16,

17.

18.

the calculation of average fuel and purchase power costs until
CG&E’s Power Sales Agreement, Rate Schedule FERC No. 56, is
terminated.

The Parties agree that CG&E shall extend its existing contracts for
weatherization and energy assistance, pursuant to contract
changes made in conjunction with the Cinergy Community Energy
Partnership board, through December 31, 2008,

The Parties agree that CG&E shall implement a residential
Demand Side Management tracker, set initially at $ 0.00. Program
content shall be determined by CG&E working with Cinergy
Community Energy Partaership, and Staff. CG&E shall apply for
Commission approval of any proposed demand side management
program and rider level,

CG&E shall enter into good faith discussions with the Ohio
Department of Development to establish an annual arrearage
crediting program for percentage of income payment program
consumers. The Parties intend that the initial arrearage credit will
be for the entirety of existing arrearages already recovered by
CG&E, without condition, and to occur on or about December 31,
2004. Thereafter, an agreed upon arrearage crediting program
shall credit arrearages already rccbvercd by CG&E, shall retain
applicable arrearages necessary to enforce current and future

disconnection rules in an effort to limit the amount of arrearages,
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19,

and shall require percentage of income payment program
consumers to timely pay their reguired percentage of income
payment before they may receive a credit, If this program is
approved CG&E will develop, in concert with Cinergy Community
Energy Partnership, a demand side management education and
energy efficiency program to educate percentage of income
payment plan consumers of the opportunities available pursuant
to an approved mrrearage crediting program. CG&E shall also
permit percentage of income payment plan consumers to receive
the residential shopping credit approved by the Commission in
Case No. 99-1658-EL-ETP through December 31, 2005, for the
first 25% of residential load to switch to & competitive retail electric
service provider conditioned upon the inclusion of such consumers
toward the first 25% of residential load to switch. Implementation
of these programs is conditioned upon the agreement of the Ohio
Department of Development and cost recovery of the arrearages by
CG&E.

The Parties agree that CG&E shall maintain the 5% generation rate
decrease for residential consumers on CG&E's market-based
standard service unless CG&E’s collection of regulatory transition
charges from residenbal consumers is not cxtended through

December 31, 2010, in which case the residential 5% generation
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20.

21,

decrease shall end effective immediately or January 1, 20085,
whichever is later.

CG&E will file a Motion to Dismiss Ohio Supreme Court Case Nos.
03-1207, 03-2034, and 04-563, will cease prosecution before the
Commission of any case based on its assertion that the
requirements imposed on competitive retail electric service
providers with respect to collateral requirements and supplier
agreements apply to governmental aggregators, and will not assert
this same argument in the future in any proceeding or in any
dealings with governmental aggregators.

This Stipulation does not amend or supersede any provision of the
Stipulation approved by the Commission in Case No. 99-1658-EL-
ETP, except as expressly stated herein,

The Signatory Parties recommend and request that the

Commission. make the following findings of fact and conclusions of law in

its Opinion and Order approving this Stipulation as fully described

above:

Findings of fact:

L.

The market-based standard service offer proposed herein, and the
individual components thersof, are set at a rate such that it is not
free service or service provided for less than actual cost for the

purpoese of destroying competition.
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The market-based standard service offer proposed by CG&E does
not give an undue or unreasonable advantage or preference to any
consumer or subject any consumer to undue or unreasonable
prejudice or disadvantage.

That portion of the market-based standard service offer proposed
by CG&E to be charged to 2l consumers as the Provider of Last
Resort charge is just and reasonable and consists of those
components necessary for CG&E to provide a reliable generation
supply to consumers such that it may fulfill its statutory obligation
to serve,

CG&E has achieved twenty percent (20%) switching or effective
competition in each non-residential consumer class.

The market-based standard service offer price, and individually the
price to compare and the Provider of Last Resort components,
represent the price of competitive retedl electric generation service
from a willing seller to willing buyers. |

Effective competition exists for all consumer classes, as of the end
of the Market Development Period for each respective consumer
class, if CG&E adheres to the terms and conditions of this
Stipulation.

Pursuant to the findings of fact set forth in paragraphs four, five,

and six above, the market development period ends for all non-
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10,

residential consumer classes on December 31, 2004, and the
residential consumer class on December 31, 2005.

The Electric Reliability and Rate Stabilization Plan stipulated to
herein accomplishes generally the same market option for
customers as the competitive bid process required by R. C.
4928,14(B} and no competitive bid option other then contained
herein is therefore reguired.

It is just and reasonable that CG&E establish, and recover through
a rider amortized over five years beginning January 1, 2008,
accounting deferrals equal to the revenue requirement from July 1,
2004, through December 31, 2005, on net caepital investment
related to CG&PE’s distribution business.

It is just and reasonable that CG&E establish mechanisms to
recover costs as follows: (1) Transmission Cost Riders to recover, in
an annﬁal proceeding as described in the application, changes i
transmission costs assessed to CG&E by the applicable regional
transmission organization or otherwise approved by the Federal
Energy Regulatory Commission; and {2) a Demand-Side
Management Cost Rider to recover the development and
implementation costs for energy efficiency and load management
programs agreed upon by the Cinergy Community Energy
Partnership board and approved by the Commission, in an annual

proceeding as described in the application.
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12,

13,

14,

It is just and reasonable for CG&E to continue to fund and recover
in base rates energy efficiency programs, as approved in Case No.
99-1658-EL-ETP through December 31, 2008, or as approved by
the Commission in CG&E's next distribution base rate case.

It is just and reasonable for CG&E to have no obligation to transfer
ownership of its generation assets.

CG&E’s collection of regulatory transition revenues from
residential consumers for the period of January 1, 2009, through
December 31, 2010, does not represent an increase of the charge
recovering revenue requirements associated with the recovery of
previously approved regulatory assets.

This Stipulation is supported by adeguate data and information;
violates no regulatory principle or precedent; and is the product of
lengthy, serious bargaining among knowledgeable and capable
parties representing a wide range of interests, including the

Commission’s Staff,

Conclusions of Law;

1.

CG&E’s market-based standard service offer and competitive bid
process, as set forth herein, comply with R. C, Title 49, including
but not limited to, R. C. Sections 4928.02, 4928.03, 4928.05, and
4928.14,

CG&E's market-based standard service offer, including the price to

compare and Provider of Last Resort charge, is consistent with R.
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C. Title 49, including but pot limited to, Division B of R. C.
4905.33 and R. C. 4905,35.

The deferral and recovery of accounting deferrals equal to the
revenue requirement from July 1, 2004, through December 31,
2005, on net capital investment related to CG&E’s distribution
business, is consistent with the frozen rates during the market
development period required generally by R. C. Chapter 4928 and
specifically by R, C. 4928,34{A)}(6).

The approval and implementation of: (1) Transmission Cost Riders
to recover, as described in the application, changes in
transmission costs approved by FERC including those costs
assessed to CG&E by the applicable regional transmission
organization; and (2) a Demand-Side Management Cost Rider to
recover the development and implementation costs for energy
efficiency and load management programs agreed upon by the
Cinergy Community Energy Partnership board and approved by
the Commission, as described in the application, is consistent with
the Commission’s ratemaking authority set forth in R. C. Title 49,
including, but not limited to, R. C. 4909.15, 4909.17, 4909.18,
and 4909.19,

The end of the market development peridd for each consumer

class, pursuant to the factual findings set forth in this Opinion and
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Order, is in compliance with R C. Title 49, including but not
limited to, R. C. 4928.40.

6.  The approval that CG&E may maintain ownership of its generation
assets is in compliance with R. C. Chapter 4928 generally,
including, but not limited to, R. C. 4928.17, 4928.18, 4928.31,
and 4928.34.

7. CG&E’s collection of | regulatory transition revenues from
residential consumers for the period of January 1, 2009, through
December 31, 2010, is in compliance with R. C. 4928.40.

The undersigned hereby stipulate and agree and each represents

that it is authorized to enter into this Stipulation and Recommendation

this 19th day of May, 2004.

Respectfully submitted, |

I LA
Paul A. Colbert, Senior Counsel
John J. Finnigan, Jr., Senior Counsel
THE CINCINNATI GAS & ELECTRIC
COMPANY
139 East Fourth Street, 2500 Atrium II
Cincinnati, OH 45202
{513) 287-3601

THE CINCINNATI GAS & ELECTRIC COMPANY

By: //f/d (j’ﬁ(ﬁ'}f
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Paul A. Colbert, Senior Counsel
John J. Finnigan, Senior Counsel
Its Attorney

STAFF OF THE PUBLIC UTILITIES COMMISSION OF OHIO

By: <1 L“N (20 ﬂy G//&wm, / 2 e
Thomas McNamée, Assistant Attgtney General

Its Attorney

OHIO CONSUMERS’ COUNSEL

By:

Larry S. Sauer, Esqg.
Jeffrey L. Small, Esg.
Ann M. Holtz, Esq,
Kimberly Bojko, Esq.
Its Attorney

INDUSTRIAL ENERGY USERS-OHIO

Sambﬁ‘l C. Randazzo, ﬁsq. 7

Lisa Gatchell, Esq,
McNees, Wallace & Nurick
Its Attorney

OHIO HOSPITAL ASSOCIATION

e
Richard L/Sites, Esq.
Its Attorney

By:
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DOMINION RETAIL, INC.

By: 766 8%/””-

Barth E. Royer ¥
Judith B. Banders
Bell, Royer & Sanders Co, LPA

[ts Attorney
OHIO MANUFACTURERS’ ASSOCIATION

By:

Sally W. Bloomlfield, Esq.
Thomas J. O'Brien
Brickler & Eckler, LLP
[ts Attorney

CITY OF CINCINNATI

By:

Sally W. Bioomfield, Esg.
Thomas J. O'Brien
Brickler & Eckler, LLP
its Attorney

MIDAMERICAN ENERGY COMPANY

By:

M. Howard Petricoff
Vorys, Sater, Seymour & Pease
Its Attorneys

STRATEGIC ENERGY, LLC

By:

M. Howard Petricoff
Vorys, Sater, Seymour & Pease
[ts Attorneys

27



DUKE REALTY CORPORATION

By: ___
M. Howard Petricoff
Vorys, Sater, Seymour & Pease
Its Attorney

CONSTELLATION POWER SOURCE, INC.

By:

M. Howard Petricoff
Vorys, Sater, Seymour & Pease
Its Attorney

WPS ENERGY SERVICES, INC.

By:

M. Howard Petricoff
Stephen M. Howard
Vorys, Sater, Seymour & Pease

THE QORIO ENERGY GROUP, INC,

Michael L. §
David Boehtn

Boehm, Kurtz & Lowry
Its Attorney

THE KROGER COMPANY

%4&/%%\

Mlchael L. Kurtz
Boehm, Kurtz & Lowry
Its Attorncy
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AK STEEL CORPORATION

David F. Boehm Esq
Boehm, Kurtz & Lowry
Its Attorney

CONSTELLATION NEWENERGY, INC.

By:
Jonathan W. Airey, Esq,
Vorys, Sater, Seymour & Pease

Its Attorney

GREEN MQUNTAIN ENERGY COMPANY

Wllham A Adams, Esq
Dane Stinson, Esq.
BAILEY CAVALIER! LLC
Its Attorneys

PEOPLE WORKING COOPERATIVELY, INC.

By: ﬁ\-ﬂ- wrd W %/-Mﬁ:,:m/ /{;z /‘ﬁiﬁ.

Mary W, Christensen
Christensen, Christensen & Devillers
Its Attorney

NATIONAL ENERGY MARKETERS ASSOCIATION

By:

Craig G. Goodman, Esq., President
National Energy Marketers Association
Its Attorney
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OHIO PARTNERS FOR AFFORDABLE ENERGY

By:

David C. Rinebolt, Esq.
Its Attorney

PSEG ENERGY RESOURCES & TRADE, LLC

By:

Shawn P, Leyden
Vice President & General Counsel

its Attorney
FIRSTENERGY SOLUTIONS CORP.

By: [{jd/hz-"\l £ //o—v"{—ﬁ-«, ./F,‘/%{.,ﬁ‘ &?é:—}(/j"&z

Arthur E, Korkaosz, Senior Coufsel
FirstEnergy Solutions
Its Attorney

COMMUNITIES UNITED FOR ACTION

By: /4/,;! g/Z ﬁk/ );l,-__f-p e é/} et g,,.ﬂ;g—“...--}t /%/r(_!:’r

Noel M. Morgan, Esq.
Legal Aid Society of Greater Cincinnati

Its Attorney

COGNIS CORPORATION

. W A L
o hode ] A _ A H AN

Theodore J. Schneider, Esg.
Murdock Goldenberg Schneider & Groh, LPA

Its Attorney
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CERTIFICATE OF SERVICE

I certify that a copy of the foregoing Stipulation and Recommendation
was sent by electronic mail to all parties of record and listed below this 19%

day of May, 2004,

Samue] C. Randazzo, Esq.

Lisa Gatchell, Esq. |
McNees, Wallace & Nurick
Counsel for Industrial Energy
Users-Chio

21 East State Street, 17t Floor
Columbus, Ohio 43215

{614) 469-8000
srandazzo@mwncmh.com

Igatchell@mwnembhb.com

Richard L. Sites, Esq.

Ohio Hospital Association
155 East Broad Street, 15t
Floor

Columbus, Ohio 43215-3620
(614) 221-7614
ricks@ochanet.org

Barth E. Royer
Judith B, Sanders

Counsel for Dominion Retail, Inc.

Bell, Royer & Sanders Co., LPA
33 South Grant Avenue
Columbus, Ohio 43215-3900
(614) 228-0704
BarthRover@aol.com

LA

Paul A. Colbert

Sally W. Bloomfield, Esq.
Thomas .J. O'Brien

Counsel for Ohio Manufacturers’
Association and City of
Cincinnati

Brickler & Eckler, LLP

100 South Third Strest
Columbus, Uhio 43215

(614) 227-2368
sbloomfield@bricker,.com

M. Howard Petricoff =
Stephen M. Howard

Vorys, Sater, Seymourt & Pease
Counsel for MidAmerica Energy
Ca,, Strategic Energy, LLC, Duke
Realty, Constellation Power
Source, Inc., and

'WPS Energy Seérvices, Inc.

52 East Gay Street

P,O. Box 1008

Columbus, Ohio 43216-1008
(614) 466-5414

mhpetricoffi@vssp.com

Micheael L. Kurtz

Boehm, Kurtz & Lowry
Attorneys for The Kroger Co.
and The Ohio Energy Group
2110 CBLD Center

36 East Seventh Street
Cincinnati, Ohio 45202
(513) 421-2255
mkurizlaw@aol.com
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Larry S. Sauer, Esq.

Jeffrey L. Small, Esq.

Ann M, Holtz, Esq,
Kimberly Bojka, Esq,

Office of Consumers’ Courisel
10 West Broad Street, Suite
1800

Columbus, Ohio 43215
(614} 466-8674
sauen@occ.state.oh.us;
hotz@oce.state.oh.us
small@occ.state.oh.us

W. Jonathan Airey, Esq.
Counsel for Constellation
NewkEnergy, Inc,

Vorys, Sater, Seymour & Pease
52 East Gay Street

P.0. Box 1008

Columbus, Chio 43216-1008
(614 464-6346
wiairevi@vssp.com

David F. Boehm, Esg.
Counsel for AK Steel Corp.
Boehm, Kurtz & Lowry

36 East Seventh Street, Suite
2110

Cincinnati, Chio 45202

{513) 421-2255

dboehmlaw@aol.com

William A. Adams, Esq.
Dane Stinson, Esq.

BAILEY CAVALIERI LLC
Counsel for Green Mountain
Energy Co.

10 West Broad Street, Suite
2100

Columbus, Ohip 43215
(614) 221-3155

William.Adams@BajleyCavalieri.com
Dane Stinson@BaileyCavalieri.com

32

Mary W. Christensen
Christensen, Christensen &
Devillers .
Counsel for People Working
Cooperatively

401 N. Front Street, Suite 350,
Columbus, Ohio 43215-2249
(614) 262-3969
Mchnstensen@Columbuslaw . org

Craig G. Goodman, Esq.,
President

National Energy Marketers
Association.

3333 K Street, N.W,, Suite 110
Washington, DC 20007
cgoodman@energyr

David C. Rinebolt

Ohio Partners for Affordable
Energy

337 S. Main Street, 4% Floor,
Suite 5 L

P.O. Box 1793

Findlay, Ohio 45839-1793
(419) 425-8860
drineboli@aol com

Shawn P. Leyden

VP and ‘General'Counsel
PSEQG Energy Resources &
Trade LLC

80 Park Plaza, 19t Floor
Newark, NJ 07102

Shawn. Levden@pseg.com

Arthur E. Korkosz

First Energy Solutions Counsel
76 South Main Street

Legal Dept. 18t% Floor

Akron, Ohio 44308-1890
{330) 384-5849
KorkoszA@FirstEnergyCorp.com
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Noel M. Morgan, Esg.

Counsel for Communities United
for Action

Legal Aid Society of Greater Cinti
215 East Ninth Street
Cincinnati, Ohie 45202

(513) 241-9400
nmorgun@lascinti.org

Theodore J. Schneider, Esq.
Counsel for Cognis Coorporation
Murdock Goldenberg Schneider
8- Groh

700 Walnut Street, Suite 400
Cincinnati, Chio 45202-2011
(513) 345-8291

tschneider@mgsglaw.com

Benita A. Kahn, Esq.

Vorys, Sater, Seymour & Pease
Counsel for General Electric
Company

P.O. Box 1008

Columbus, Ohio 43216-1008
(614) 464-6487
bakahn@vssp.com
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PUCO Case No. 0393-EL-ATA

- STIPULATION EXRIBIT §
Attachmon( JPS-2

THE CINCINNAT GAS & ELECTRIC COMPANY

Summary of POLR Charge
’ Year 2005

Emiss‘;on Allowances $ 11,030,529
Envirenmonia! Compliance ‘ 42,748,169
Homeland Security . 837,276
Taxes 0
Resarve Margln 52,868,560
Total Costs lo Be Recoverad 2 107!'514!533
Lithe g Revanue for the Twelve Manths

Ended December 31, 2003 : 5__152160,346
Pescent increase in POLR, Before Cap 14.28%



STIPULATION BXHIBIT 1 "PUTO Gase No. 0303-EL-ATA
Altachment JP5-3

THE CINGINMATL GAS & ELECTRIC COMPANY
POLR Charge Calculation
Emisston Allowancos

[July.2003 - Jan 2004)  (February - Juns 2004)

I Months Actual 5 Wonths Budoet Total
Emlssion Allowances )

Account 509 5 7,750m 5 6410000 § 14,160,000
Total Emisslon Allowances $ 7,750,000 % 5&9@00 : '14!-1605009
Total kWh Ganerated & Purchased for Period 10,777;000,09__@_ 7,458,000000 _ 16,295,000,000

EA Cost por Kwh 0000718 0.000850 0000777
EAs Included in EFG Rals Frozen on October 6, 1999 0.000126

Ghange in EA Cost per Kwh _____0.000851

TotahkWh Sales 16,957,000,000
Amount to Be Recoverad 3 11,030,529
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PUCO Casa o, SRE3ELATA
Attachment JPS<4
THE CIHCINNAT! GAS & ELECTRIC COMPANY
POLR Charge Cafcuiafion w
Calgutation of Revenug Requirement or. Enviraamenial Compltarce Cost Increase e
I Excess of Yoar 2000 g
sl dsof Amowtto Be E
Retum on Emvirantental Plan 123200 Activity 6120/2004 Recovered H
g s § dnssn § 4muem :
2004 Adiions (Bt Bere § KK Ard 5
2002 Addions (MF 8) 81,081,027 se 4
2003 Adclions (MF 7} 39,672,604 B2 w
2004 Aditons {tu dune) (S5, Stiart, Zimmes) §455% SATeS5 #
' - § 4RMBRN S 1SPBINE & BIaO0OSM "
Reserve for Depreciation § (1905000 8 (ZUGESY ¥ (ZaTIesy
2001 Addians {4415} )
2002 Addiors (L8457 {1 841573}
2003 AddBons (1,030,958 {1,030,938)
2004 AddBions (v Jure) 1y U
3 (1905000 § (@505 § S
Net Book Vatue § ZEE O (RMBAE  § MBS
Constructon Work I Pragress at 12/34/2005 0,1 4t Tyerd
2004 Addtons htu dune) 35184147 35,184,187
Totz! Envirenmenta! Plant § 0937566 0§ MAMAM ¢ BB
Pre-tax ek gt 14.2% § BIM0E T
Environmental G&M Bxanses
Operation & blaintenance
© Year 2000 4808585 :
ety totigh December, 2003 10658
Jaméary through Jue, 2004 1,009,058
Annualized Depreciation 810897 12,300, 1%
Kestreky Propesty Tax (Bas Betd Adcliors) B8
Total Revene Requrement § 5401,624 § 95.1&793 $ 57#&1&



PUCO Case Ng. 03-03-EL-ATA
STIPULATION EXHIBIT 1 Aftaschmeant JPs-s

THE CINCINNATI GAS & ELECTRIC COMPANY
PCOLR Gharga Calculafion
Homeland Securlty Revenue Requirement
Twelve Months Ended June 30,2004

- Information Cyber Physical
Technology Sacuyity Security Yotal
Return on Canltsi Expendltures

Original Cost $ 136865 § 269572 § 204260 § ©10,667
Reserve for Depreciation 0 0 0 0
pet Piant $ 136865 § 269,672 5 204250 § 610,687
Pra-tax Return at 14.22% $ 169462 $ 38333 § 200644 % 86,540
Operation & Malntenance Expenses

Operation & Maintenance £55,374 80,620 71,250 687,144
Anrnualized Depreclation (at 10%) 13.887 26,957 20,425 61,089
Annualized Proparfy Taxes 400 o84 743 2,222
Amount to Be Recovered $ 589,021 126791 $ 121462 § 837,275

Note: All Homeland Security Costs are Incremantal to the year 2000.



PN Case No. D3-93-EL-ATA
STIPULATION EXHIBIT 1 ) Altachment JPS-6

THE GINCINNATI GAS & ELECTRIC COMPANY
POLR Charge Calculation
Taxos
Twelve Meonths Ended Juna 30, 2004

There are no known Tax changas for this POLR calcuiation period,



PUCO Case Ho, 03-B3-EL-ATA
STIPULATION EXHIBIT 1 Attachment JPS-T
THE CINCINNATI GAS & ELECTRIC COMFPANY
POLR Charge Calculatlon
Rasarve Margin
Twaelve Moaths Ended June 30, 2004

Projected 2005 Peak MW (Switchied & Non-switched) (1} _ 4,862 MWy
Required Reserve Margin of 17% 826.54 MW
Paaking Unit Capilel Cost (2) $ 64.00 par kw-year
Caplial Cost of Resarve Margin $ 52,898,560

{1) CGSE's current summer genaraling capacity is 5,333 MW, The projected
capacity to serve The Union Light, Heat and Power Company in 2005 is
874 MW. Tha remaining 4,450 MW Is available to meat CGAE's peak load.

{2) Annualized instailed cost of a Pesking Unll using EPRI TAG costs.



Praliminary Draft

Stiputation Exhibit 2, . *The Cincinnati Gas & Electric Co.

Increass In Distribution Revenue Requirements
(On Nat Disiribulion-Relaled Capital Invasiment) (5000}

Case No,

BASRELETR  Gument Difference
1 Dislributlon Rate Base §617.076 $5838,520 $219,444

2 Reteof Return (Debt Reiurn Only) —_BB4%
3 Required Oparating Income $16,010
4 Depreciation 22,070 38,741 14,871
5 Proporty Taxes 32,307 48,856 15,469
6  Sub-Total {linas 3+4+5) $46,150
7 _Revanus Conversion Fsctor 10124
$48,722

B Increase in Annual Revenue Requirement

511172004



Privieged and Conidental

Sattlement Dotumant
Stipadation Exhibit 3 The Cicinnati Gas & Electic Company
Stipulation Ang Recommendafion
Proposed ERRSP Rafes
L N
Rate Schedue Bgf" _ ‘UtleG* _RiderRTC RSC 5 R
A BRAC ¢ 0=#MXE  E=B-D  F=%XB
¢pri¥h  gperkWh  fpeckWh  gperbWh . gparkWh  gperibh
Rate RS, Residential Service
Summer, First 1000 kWh 50504 44180 06184 46577 37563 0.2209
Summer, Adciiona! ki 635 5597 0755 w3 L7581 1%
Winter, First 1000 k¥ 50664 440 (6484 0sx 3T 02209
Yiinler, Addiaral tih 20546 4, 5669 03877 0:2500 14189 0.0833
Ral ORH, Opliona Residantial Ssrvice With Electrc $pace Healing
Summe, Firt 1000 kW 47002 39442 0.7760 05016 33526 0.47
Summer, Additanal ¥ 56340 4726 05044 0.70% 40175 02963
Winter, First 1000 kih 47200 39440 07760 05916 33524 01972
Winksr, Additional KW 25067 20407 0464 030683 17354 szt
Wiater, KW greater han 150 Simes damand 16456 1277 0.3085 G.1916 1,085 D080
Rate D, Optionaf Time-of-Day Rate
Surmener, On-Paak ¥ 10,6500 0.007% 1,841 13512 7.4567 04504
Summes, O-Peak Kb 167% 1315 03578 01973 118 00858
Winter, Or-Peat Kb 84072 7,081 13261 1082 £0189 0354
Winker, OftPak kth 1578 13184 03578 04674 14187 0.06%
Rate DS, Service &t Secondary Distribution Yoliage
Frst 1000 KW {5 per kW) $OTEM Y T8 - 0§ 1MB 5 BB 5 056
Additicral k¥ {§ per ki) § BMM M - % QB § SMB 5 odBe
Biing Demand Tines 300 28568 19576 b 0.25% 15540 0,158
Addifional K¥h 16% 166 00D VAU 138 DA
Rate: 65-FL, Optianal Unmatered For Smia Foxed Loads
KWh Greatss Than or Equal to 540 Howrs 7178 8504 068 0975 55285 05203
§Wh Less Than 840 Hours 81484 74185 04719 13215 £.3560 .51
Rate EW, Cptiona! Ratz For Electric Space Heating
Al iWh \ 43405 26605 0§ 04003 22883 0.213%
Rate DN, Secondary Distribution Serviee, Small
Summey, Fist 2600 K TS 54562 12186 0.6784 49778 0.4685
Summer, Naxt 3200 kb LT 14952 o 0243 1.2700 0.4196
Summes, Adciional K ' 0.9004 0850 0.3 0097 05542 0z
Winter, it 2800 kit 5,630 45480 032 06972 30608 0.3m18
Winter, Next 3200 ki 18112 140 03203 0.2245 1214 0.1198

Winter, Addtions! KWh 0.6633 i 02442 00028 0.5 00495



Frivieged and Conhidential

Satlement Document
Stipufation Exhibit 3 The Cincinnafi Gas & Electric Company
$Stipulation And Recommentaticn
Pro ERRSF Raks
Ratg Schedule "Rigf"  “LileG" _ RiderRTC RS g PoLR’
A B=AC C D=15%XB E«B«D F=%XEB
pparkbh  fperlWih  gperkh fperkdSh kR gperkWh
Rate DP, Service at Primary Distribution Voltage
First 1000 kKW {$ per kW) oo § M -y @ ¢ S8 § 0 DasR
Addllional kW (5 per kW) § 54§ 4N - 0§ el 4mee 5 043
8illng Demand Times 300 2535 22048 25 8.33n 1474 01764
Additore) kk 1778 17682 4o 0262 1500 01445
Raie TS, Servics at Transmission Vottage ‘
First 53,000 AVA (§ per kva) § B30 O§ 8N - 0§ 1y B § 06
Aditional KVA (S per kVA) § oM 0§ 6080 - § 0% § 5366 § 046
Biling Demand Times 300 1.99%4 14404 0.5590 0.2181 12283 01152
Agdifional kh 16481 16381 0.0100 (2457 13624 0.1310
Rate SL, Street Lighting Service ,
Al KW 31084 28804 0.2%0 431 24483 0.230
Rate TL, Trafic Lighting Service
ANKWh 15148 16858 1290 0258 14329 0.1349
Rate OL, Outdoor Lighting Service
ALRWR 34084 28804 0.22% kb 24483 0.2
Rate NSV, Street Lighting Service for hor-Standard Units
KIKWh 33094 2580 02290 D4R 24453 D230
Rete NSP, Privats Ouliioor Lighting for Non-Standard Units :
A kWh 31094 i 02260 G432 AR 02304
Rate SC, Sire! Lighting Service « Customar Cwnad
AL kW 1.5748 1.1458 0.2 ATt 0.3740 GoH?
Rate SE, Street Lighting Servics - Overhead Equivalent
Al kWh 11034 25604 0.22% 0.4321 24483 {230
Rake UQLS, Unmetered Outdoor Lighing Eleciric Service :
A iWh 14148 11658 0.2 0.am i 0.9949
Noles;

" The 2005 POLR increase is £% of “Ltl g for non-esidental rae scheritss. For residentialrate schedles, a 5% ncrease 18 shown, howewer, per the temns ot sipulaion,
the 2005 POLR increzse for residental customers wil nat be collacted in 2005, butwil be includes in the comulziive smount o ba collerted in 2006,



P.U.C.Q. Electric Na,

Stipulation Exhibit 4
19
Shaet No. 84.1
The Cincinnalf Gas & Electric Company
139 East Fourth Street Sheet No. 84
Cinelnnati, Ohlg 45202 Page 1 of 2
RIDER RTC
REGULATORY TRANSITION CHARGE RIDER
APPLICABILITY
Applicable to all jurisdictional retail customers inthe Company's electric service area.
CHARGE
The Regutatory Transiﬁon Charges detalied beluw are applicable after—the—entd—of—the—arket
Bevelosment-Pariod B 005 for non-rasidential custamars, except that theywm not appl}'to

those_nnn_tesldenﬂa[ custumers taking thair energy from a Cerfified Supplier at the end of the Market
Development Period until-slther the wsfamer resumes energy procuremem fmrn CG&E oF December

31, 2006, whichaver is earlier,

 residential customers January 1, 2006. AII applicable KWh are subject fo the: Regu!atory Translt:on
Charge. See Seclion Vi, Hem 7 of the Electric Service Ragulations for the definitlon of the term
"Market Development Period.”

For-rasidential-customars—those-rates-arasfoctive tinli-Becember3H-2008—For all othercusiomers, ]
these raiesrare effsclive through December 31, 2010.

Rate RS, Residential Service

Filed pursuant to an Entry dated Nevember24-2000 in Case No. 99-4868-E-E7P03-93-F1-ATA before |
the Public Utilities Commission of Onia. ‘

ISSUed Beeerﬂber—#%i’(}% Effeclive: February2,280+
Issued by Gregory €. Ficked—doseph-Haterdr, Prasident




P.U.C.0O. Electric No,

Stiputation Exhibil 4
19
Sheet No. 84.1
The Cincinnat| Gas & Electric Company Cancels and Suparsedes
136 East Fourth Steet Shoet No. B4
Cincinnall, Ohlo 45202 Page Zof 2
Summer, First 100G kWh 0.5484
Summer, Addliohal kWh 0.7656
Winter, First 1000 kWh 0.8484
Winter, Additlonal k\Wh 03877
Ratg ORH, Optiona! Residential Service With Electric Space Healing
Summer, First1000 kWh 07780
Summer, Additional kWh 0.9044
Winter, First 1000 kWh 0.7760
Winter, Additional kWh 0.4840
Winter, kWh greater than 150 times demand 0.3386
Rate TD, Optional Time-of-Day Rale
Summer, On-Peak kWh 1.6491
Summer, Off-Peak kKWh 03578
Winter, On-Paak kWh . 1.3281
Winter, Off-Peak kWh 03578
Rate DS, Service &t Sacondary Distribution Vollage '
Blling Demand Times 300 0.8992
Additional kWh 0.0100
Rate G3-FL, Oplional Unmelered For Smell Fixed Loads
kWh Greater Than or Equal to 540 Hours 0.6719
kWh Less Than 540 Hours c.ar19

Flled pursuant to an Enlry dated Nevember-24,-2060 in Case No. 99-1658-E-ETP3-93-E1-ATA before |
the Public Ullliles Commission of Ohia.

lssued: Beecember{3,2600 Effsclive: February-2-2004
Issued by Gragary C. Elcked—Josepihr-Hatedx, President




Slipuiation Exhiblt 4 P.U.C.0. Eleciric No,
19

Shest No. B4,1
The Cincinnati Gas & Electric Company
139 East Fourth Street Sheet No. 84
Cincinnatl, Ohlo 45202 Page 3 of 2
CHARGES (Contd.)

Tarif Sheet RTC (cents per kiiowati-hoiir)
Rats EH, Optional Rate For Electric Space Heating

All kWh D.6719
Rale DM, Secondary Disiribution Service, Small

Summer, First 2800 kWh 1.21686

Summer, Nex! 3200 kWh 0.3221

Summer, Addlitional KWh 0.2484

Winter, First 2800 kWh 0.9822

Winter, Next 3200-kWh 0.3203

Winter, Additional kWh 0.2442
Rate DP, Service at Primary Distribution Voltage

Billing Demand Times 300 0.6B50

Additionaf kWh Q.0100
Rate TS, Service at Transmisslon Voliags

Biling Demend Times 300 0.5500

Additional kWh 0.0100
Rate SL, Street Lighting Service

AllkWh - 0.2290
Rate TL, Traffic Lighting Service

All kWh : 0.2200
Rate OL, Ouidoor Lighting Service

"AlYkWh 0.2290
Rate NSU, Sireet Lighting Service for Non-Standard Units

AllLkWh 0.2290
Rate NSP, Private Quidoar Lighting for Non-Standard Units

All KWh 0.2290
Rate SC, Streat Laghtmg Servica - Customer Owned

- All KWh : 0.2290
Rate SE, Strest Lighhng ServICa Ovarhead Equwalant

All kWh 0.2290
Rate UOLS, Unmatered Outdoor Lighting Elactric Service

All kWh 0.2290

Filed pursuant to an Entry dated Neverber-24-£680 in Case No. 89-1658-Et-ER03-93-E1 -ATA bafore |
the Public Utilities Commission of Chio.

lssued: Decenbvert3—2069 Effective: Febraary-2-2004
Issued by Gregory C. Fickad—Joseph-Haledr:, President
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.23 5

settlement, and as a result, you know, that process recall how it was resolved. 1 jusi don't remember

! 1
2 proceeded and we ultimately did enter into a 2 the substance of 11. 1t doesn't lock to be very
3 settlement agreement with a lot of the partes, 3 importan.
4 But it was done in the Commussion offices 4 Q. All right. I'm going te mark Exhibit 5.
5 with all parties' awareness and, for the most part, 5 (EXHIBIT MARKED FOR IDENTIFICATION.)
6 all parties' attendance. ' 6 ). Exhibit 5is *
7 Q. Do yon know what the reference is in both 7 .iT'S an agreement between Cinergy Retail Sales
8 of these e-mails to the new jtem 52 8 oftentimes abbreviated CRS, and. as | states,-
9 A. No. 9 F dated amumﬁ Have you -
10 Q. Down in the second e-mail, the o 10 seen this document before?
11 from — by the way, do yon know who“ 1 A, I'm sure that I've seen it.
12 is? 12 Q. Now turning to what's marked as Bates _ -
13 A ] know the name. 13 stamp 349, Throughout this deposition I will.tend to -
14 Q). 1Is he with th 14  use these numbers rather than the numbers en the
15 A Fdon't know that he's with 1 (5 documents, 349 is at the bottom right.
16 mbull do recopgnize the name. 16 A. That's fine.
17 . ere do¢ you recognize the name from? 17 -
18 A. 1probably heard it before. 18 -
19 Q. Dovon lmow- 19
20 A. Irecognize the name. Don't think I've 20
21 met either one of the two, although I may have been 21 A. Yes.
22 in large meetings with them, 22 Q. Were you aware of this agreement of the
23 Do you recognize him as associated with 23
24 26
1 A, Twouldn't -1 couldn't - without this ) A. Yes.
2 Tcouldn't have told you that. If you would have z Q. When did you becoine aware of that?
3 menticned the name and asked me who they worked for, | 3 A. Would have been in the time framne of this
4 Ycouldn't have told you, but seeing this in context 4 agreement, 50 it would be in-
5 1t doesn't surprise me that they're with the- but 3 Q. And how did that come to your atiention:
6 1would have had to have something to jog my memory. | 6 , A. By reading the document I suppose.
7 Q. 1m your previeus response, and 1 go back 7 .. Q. And how did yon come by the document?
8 to the second portion of this, it's actually a second 3 A. 1don'i recall the delivery method.
g  e-mail, the_ it states "Note that £ Q. Were agreements of this type that dealt
10 number S was added this afternoon at the behest of 10 with support of the stipulation in 03-93 routinely
11  one of our members, but it will not be a deal 11 brought to your attention? Would you have seen those
12 breaker." Do you see that? 12 types of documents in this time frame?
13 A. Yes. 13 A, In this tirne frame, sure.
14 Q. Do you believe this was part of the -- 14 Q’i So there were other agreements-that you
15 that appears to be a statement between the-and 15 saw, not just thi—
16 CG&E. Is this part of the public process o 16 agreement.
17 negotiating? 17 A, Much hke those that you showed me in
18 A Thave no xdea what they're talking about 18 your Exhibit No. 3.
19 hers. 1can’t characterize it. 19 Q. Did you see 'what's marked as Exhibit 5 or
20 Q. Itis part of the settlement discussions 20 drafts of it before this agreement was executled?
21 that you mentioned, though. Wouidn't you agree? 21 A. I'mayhave. =
22 Even without knowing what No. § was. 22 Q.
23 A. 1don't recall this whole No. 5 issue 23
24 coming up. I don‘trecall what it was. I don't 24 ‘

' 3 (Pages 23 to 26)
Armsirong & Okey, Inc. Columbus, Ohio (614) 224-9481
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] A. Yes.

2 Q. And were those negotiations that resulted

3 in the agreements such as that shown on Exhibit 5,

4 were those part of a public process that involved all

5  the parties to the §3-93 case?

6 A. No.

7 Q. 1'm going to mark Exhibit 6.

8 (EXHIBIT MARKED FOR IDENTIFICATION.)
9 . Let's set Exhibit 6 aside for a second.
13 If you eould pick up Exhibit 2. Do youo have that?

A. Uh-huh.

Q. Okay. You may want 10 find a more
comfortable position, I'm going to ask a few
questions about Exhibit 2 again.

1'd like to direct your atiention to what
is numbered as Bates stamped 330, section 5 which

—— et
LA - A S R

29

commitments made in agreements such as thai shown in

Exhibit 2 regarding the manne—
: was generally aware of i, and

, something to that effect. Is this really

any -- does 1t really cause us any problem? s it

9 something that we were going to do anyway? Andl
10 believe that that was the case. H wasn't something

Il that was binding us in any way because it was what we
12 were going to do 1n any event. -
13 ). Sodo you believe that CG&E fulfilled -~ ~
14 the, for lack of a better word, dictates of that -

|5 paragraph 57

16 A. 1don't think that this could dictate
17  what we did or didn't do. My belief is that this is .
18 how we were approaching the case in any event. i
19 Q. Al right. Really my guestion is did the
20 provisions of paragraph 5, did that actually come to
21 pass?
22 A. 1don'tikmow.
23 Q. Who in the CG&E and affiliated companies
24  megotiated these agreements?

00~ 9 B R —

17 states that
18
19
20
21
22
23
24
28
1 A. Yes.
2 (). When were you informed of a provision
3
4
5 . on't reca [}
6 Q. You were a witness in the Cincinnati
7  Gus & Electric distribution rate case; is that
& correct?
9 A. That case was settled.
10 Q. Not really the question. 1 asked — oh,
11 1 see.

12 A. I'mthinking out loud. 1don't recall

13 being on the stand.

14 Q. 1see,

15 A. Thave to go back and think whether |
16 submmtted testimony. I believe -- 1 think 1 did.
17 Q. lunderstand. So you filed - you had
18  prefiled testimony but did not take the stand.
19 A. Tbelieve that's right.

20 Q. Okay.

21 A, Sometimes ] do testify in cases, other
22 timesIdon't. Ibeheve in that one my plan was to
23 teshfy,

24 Q. And were you aware that there were

30

A. There were a number of lawyers mvolved.
There were representatives from Cinergy Retail Sales
that were involved.

(. And who would that be?
A.

2O ] N R W R —

Q. That would be a person who's listed as

10 the contact person in the Commission’s docketing?
13
14

15

16

19 A. Either with the -- and it depends how you

20 define "negotiations." 1 mean, there's a lot of -

21 preparation for negotiations which a ot of people

22 are involved in. They aren't all involved n sitlmg

11 ﬁ That could be.
A, That’s 1it.
17
23 across the table if that's how you're defining

12
18 Q. And that was with the negotintions.
24 "negotiations.” I was more defining people that were

F OO
%@4 31307

4 (Pages 27 to 30)
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1 involved with the process. 1 and it refers to an order being issued jn 03-93, and

2 Q. Okay. 2 to quole,* Do vou see

3 MR. SMALL: Lei's go off the record for a 3 that?

4 second. 4 A. Yes.

5 (Discussion keld off the record.) 5 Q. Did CG&E - remember that this is an

6 MR. SMALL: Back on the record. ¢ agreement in

7 (2. Back to Exhibit 2, page Bates stamped 330 7

%  which you have in front of you, 3

? 9 A. We submitted it for rehearing, so 1 would
10 10 say it was found to be not acceptable.
1l 11 Q. Were there communications between —
12 12
13 see that? 13
14 A. Uh-huh. Yes. ' 14 A. Our filing for rehearing was public.
15 {y. What corporaie entity 15 Q. So are you saying that the communications
16 That would be Cincinnati | 16  within your own organization would depend on people
17 Gas ectric L_om ; 15 that carrect? 17 being aware of fillings at the PUCO? —
18 A. Tmnot sure, 18 A. | don't recall specifically informmg .
19 Q. Are you familiar with the minimum stay 19 Cinergy Retail Sales. 1do believe that they knew it
20 reguirements? 20 since the filing was a public filing.

A, Generally. Generally. 21 2. And T believe you also said that the same
. Okay. 22 legal people who represented Cincinnati Gas &

23 Electric also represented CRS; is that correct? You
24 mentioned Mr. Colbert just a few moments ago.

32 34

1 - is that correct? 1 A. Sure, they work for a number of different

2 A. Yes. 2 affiliates. _

3 3 Q. So if the same people were informed -~

4 do you agree? 4  were involved, CRS would just know that fact; is that
5 A. lassume so. i dontknow. AndlIdon't 5 correct?

6 recall ths provision to be honest with you. 6 MR. DORTCH: Objection. Go ahead and

7 Q. And just to wrap things up, when you say 7 answer if you can. :

8 not familiar with this provision, not familiar with 8 A. Idon't know. 1 mean, I believe what

9 that provision in this agreement or in any other 5 you'se saying, but just because one person knows it
10 agreement? Or are you familiar with that kind of 10 I'm not sure that ] can say with certainty that
11 agreement in some other agreement? 11 somebody else does. ' :
12 A. No, T'mnot -- I don't recall being 12 Q. Now, that paragraph refers to, and I'm
13 familiar with this portion of this docurnent apd what " over bere on Bates stamp 331.

14 the ramifications were of it. 1 just don't recall
15 it

16 }. You don't recall any — just to make

17

18

19

20 weords of that paragraph.

21 . Al any time.

22 A I don't recall that, no.

23 Q. Now if you could move down to paragraph . No.

24 10 which goes between page Bates stamped 330 and 333, | 24 Q. Is your respopse meant (o state that you

: 5 (Pages 31 1o 34)
Armstrong & Okey, Inc. Columbnus, Ohio (614) 224-9481
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! were unaware of any negotiations with the members of ! different affiliates.
2 the afte 2
K . No. 3
4 Q. Okay. All right. 1f 1 understand that 4
5 response, you are aware that there were additional 5 .1 don't know what their classification
6 negotiations with the members of the -- 6 is, but | would not be surprised if they were Cinergy
7 ﬂ 7 Services employecs.
8 . Yeah, Back to your Exhibit 3, those 8 Q. Were you referring to anybody besides
9 agreements are afier this time frame, and 1 was aware 9 - that group of Cinergy Services, lInc. employees that )
19 of those agreements. 10 would have been involved in the process of
11 0. Okay. And are you saying that those 11 nepotiating those agreements?
12 were — the agreements that were after the May time 12 A. I'm sorry, was ! referring to? -
13 frame and that are shown on Exhibit 3 did not result 13 MR. SMALL: Let's have it reread. --- -
14 from the provision on paragraph 107 14 {Record read.) .
15 A. 1don't believe that they did. 15 A. No, although 1 just — | don't mean for
16 Q. You stated that you were not aware of — 16 that to be an exhaustive list, 1 didn't want you to
17 MR. SMALL: Let's go off the record. 17 think that [ had exhausted the Hst of people that -
18 {Dtscussion held off the record.) 18 would have been involved from time to time. )
19 MR. SMALL: Let's go back on the record. 19 (2. Those are the people you could think of.
20 Q. A little while ago vou mentioned who were 20 A, Off the top of my head, yegh
21 several individnais that were involved in negotiating 21 Q. Okay. 1 want to mark 6.
22 apreements between CRS and other parties in the May (22 MR. DORTCH: You marked Exhibit 6.
23 time frame. Was there a CG&E representative involved |23 Q. OkKkay, then I'll return to Exhibit 6.
24 in that process considering all the provisions in 24 A. Donewith Exhibit 27 '
35 38
1 this, fer instance, Exhibit 5 that relate to 1 Q. Yes.
2 Cincienati Gas & Electric Company? 2 Now, Exhibit 6 1 inay have mentioned is
3 A. 1 wasinvolved in it. 3 Bates stamped 320 to 326 and, again, involves Cinergy
4 Q. Okay. Anybody else besides you? You 4 Retail Sales and a group of corporations that 1 think
5 were involved in the.negotiations of these 5 wejustrecently saw, the same corporations as shown
6 agreements; is that cerrect? 6 on the top of] his agreement is in the
7 A. | was involved in preparations of 7 Have you seen this
£ information, reviewing informatien, those sorts of 2 document helore!
9 things in my role as a vice president of Cinergy 9 ~ A. 1believe that I've probably seen i,
10 Corp. [ guess if you're asking for someone involved 10 yes. ‘
11 in the negotiations who is exclusively a CG&E 11 Q. And when did you first see this document?
12 employee, you know kike maybe some of the workers on 12 A Around the time frame that is referenced
13 the coal pile at some of the stations, they're CG&E 13 in the first paragraph;
14 employees, they only work for a CG&E plant, 1 don't 14 Q. Okay. Would you turn to Exhibit 3 again,
15 think there was anybody involved in the negotiations 15  that was the list of agreements? And you'll pote the
16 that was like that. 16 pattern that | mentioned earlier, there are
17 Q. So the only people who would be in some 17 agreements in the and then below them
18 way connected with CG&E would be you as President and | 18 _oftentimes there is something listed in theq
19 alse legal counsel that represenied more than one 19 —Do you see thehagreemcn » 10r
20 corporation. 20 instance the second line —
A A. Yeab, and there were a number of Cinergy 21 A, Yes.
22 Services folks that did work for a number of the 22 (). — and the fifth line? Did you see other
23 affiliates. And Legalis a good example of that, 23 agreements in the similar to that
24  being Cinergy Services and deing work for a number of 24  which is shown on Exhibit 67

6 (Pages 35 to 38)
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1 A Yes. | number of attormeys that were involved in dealing

2 Q. And are the ones that are shown on 2 with those. And as 1 mentioned before, there were a

3 Exhibit 3 for th time frame, have you seen | 3 lot of folks internally that had their eyes on the

4  those documents? 4 pros, cons, and other impacts associated with

5 A. lcar't say that I've seen every one of 5 entenng imo these agreements,

6 them. 6 Q. Would they generally be the sgme

7 Q. Are you generally familiar with those 7 indivi i i

g documents? 8

9 A. Generally familiar, yeah. 9 A. Sure. )
10 Q. And you're generally familiar in the same 10 ). Areyou familiar with a‘-

11 way that you're generally familiar with Exhibit 67 11 A. Yeah.

iz A, Yes. 12 Q. Was he involved in this process? - -
13 Q. 1 mentioned that Exhibit 2 and Exhibit 6 12 A eped > co- -

14  have the same parties. 14 Q. at's

15 15 A.

16 16 exient that was involved, was on
17 17 his staff and was involved, sure, _—
18 18 Q. And you mentioned thai you were |
19 MR. DORTCH: Objection. There's about 19 in background terms, were invoived in the
20 three guestions there, Jeff. 20  agreements; was that also your involvement in the
2] MR. SMALL: Let's have it read back. 21 mgreements? 1 think you —
22 MR. DORTCH: Okay. 22 - TWwould say it was similar, yeah.
23 {Question read.) 23 Q. Okay. I'm going to mark Exhibit 7.
24 Q. 1 think that's one question. Forget 24 (EXHIBIT MARKED FOR IDENTIFICATION.)

40 42
1 about the superseded part, but the real question is I MR. SMALL: Let's po off the record for a
| 2 did the 2 second.

3 3 {Dhscussion held off the record.)

4 4 MR. SMALL: Let's go back on the record.

6 6

7 7

8 8

9 9
G 10 . I'msure ina .
Il 11 Q. And did you see it in generally the time
12 1 didn't connect it to that specific term 12 frame that's indicated in the first paragraph?
13 that you were referring to. I guess I was involved 13 A. Yes
14 ata higher level. I didn't connect it to that term. 14 Q. TI'll point out that this document has two
15 .S at a8 high level the, as you mentioned, different dates on it, it sa n
16 the last page and n the front page,
17 but they're close in time. When you answered that
18 that — you saw it in this general time frame, you saw it
19 A Yes. 19 generally in th
20 Q. Okay. Who was involved in negotiating 20 A Yes.
21 those agre¢ments in the 21 Q. Now, I direct vour attention io page
22 22 number Bates stamped 355, paragraph 9 on that page.
23 . L'would say it was primarily - these 23 Jt goes over to 356. That paragraph refers to the
24 organizations were represented by counsel. We had a 24

7 (Pages 39 to 42)
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ere negotiating and, in fact, entered into

61

I occasionally got

e-mails from the Cinergy Ketail Sales representatives

1 1

2 what! calied option agreements. 2z

3 Q. Right. And when you refer to 3 or from the lawyers as things were going on. 1don"

4 you're referring to the parties in the colemn labeled | 4 recall ever getting a copy of the option agreements

5 Party 2 and the agreements that are listed as option | 5 either drafts or finals. And I think that just

& agreements, 6 speaks to my leve] of involvement during, that

7 A. Comrect. 7 panticular time frame.

8 Q. Wheyp did you become aware of the - 8 Q. The time frame you're talking about is

9  generally aware of the agreements that you referred | 9 theend o
10 to onﬂthe option agreements? 10 A. Correct.
11 A ound the time frame thai they were 11 Q. And do yow know why a third round of
12 signed. _ 12 negotiations were undertaken with customers such as
13 Q. ~ 13 which is shown o -
14 A, Yes. i4 . elieve that the previous agreements, °
15 Q. And how did you become aware of those 15 the greements, would have been voided by
16 agreements? 16 the Commission's action.
17 A. ltwould have either been through e-mail 17 Q. And how is that connected with the option--.
I8 or hallway conversation, a letter. 1 don't recall 18 agreements that were dated aroun
19 how, but it could have been any one of thuse. i9 A. Tdon't know that it is connected.
20 Q. And are you familiar with the individuals 20 Q. Well, my guestion was why were the
21 who worked op drafting the option agreements? 21 agreements — third round of negotiations undertaken,
22 A. Not firsthand, although I would have 22 and your response was that others’ second round was
23 assumed tha* would have |23 veided: T'don't think that's responsive to my
24 been invelved m that draftmg. 24 question which is: Why was a third round of

60 62

1 2. Would it have included the other I negotiativns and agreements undertalien?

2 individuals that you mentjoned earlier as having been 2 MR. DORTCH: Objectlion; question was

3 invelved in them 3  asked and answered.

4 A. Yeah. You asked about the dralting 4 MR. SMALL: Wel), the question wasn't

5 specifically here, but with regard to the entire 5 answered, so. ..

6 agreement, the individuais that I mentioned that were 6 A. The only thing that I can speculate is

7 representing Cinergy Retail Sales of course would 7 that the Cinergy Retail Sales was interesied in the

8 have gnded the drafting of these option agreements. 8 option and the customers were micrested in, you

9 Q. Okay. How about he you 9  know, selling that option. :
10 mentioned earlier? 10 Q. Previously, and I'll refer to Exhibit 6,
11 A. You know, ] would ask ~ ] would ask - 11 we bad a discussion about th”agreements and
12 that question. 1 am not aware of his level of 12 this particular agreement has to do with members of
13 involvement with the option apreements, because J 13 theq Is it your understanding that
14 wasntinvolved. I knew he was involved in the 14 the agreements about this time, those agreements that
15 others because | was mvolved in those, but ] don't 15 we showed in Exhibit 3, were all preity much the same
16 know to what extent he was mvolved in the option 16 agreement, general terms and conditions?
17 agreements, 17 MR. DORTCH: Objection; documents speak
18 Q. 5o you're more involved in the 18 for themselves, and there's a whole lot of agreements
19 negotiations vver the mgreements and | 19 there and not all of them have been shown to the
20 natinvolved in negotiating or — when you say 20 witness, but — ,
21 "negotiating,” 1'm talking about the broader context 21 MR. SMALL: I'm asking for his general
22 that you were talking about, preparing and background |22 understanding since he doesn't know the particulars
23 and so forth, you were more invelved in the- 23 of any agreements.
24 — 24 Q. Do you have a peneral understanding

:Q -‘1[)"7 |
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1 whether those were patterned after a — 1 A. And the only reason ] was confused is
2 A_ My understanding is that they were all 2 because under the other one it
3 different. 3 says K 15 —
4 MR. SMALL: Let's go off the record for a 4 ). The agreement 1 put before you is not an
5 secont 5 agreement with [ it P v Y
6 (Dnscussion held off the record.) 6 A. Soisiton this list? That was my
7 MR. SMALL: Back on the record. 7 question.
B Q. I have here in front of me, I'm not going 8 Q. Oh, I'msorry.
9 to make this an exhibit, but 1 have bere in front of 9 A. s there one with ne wiih-
10 agreementi between Cinergy Corp. and 10 and a separate one wit
11 I'm going 11 Q. I believe on Exhibit 3 it would be shown
12 e — or familiarize yourself 12 a t's the second line, sam -
13 with the bottom of 338 and the top of 339 where it 13 agreement. e -
14 states 14 A. H's shown twice on there, then, one's -
15 15 for and one’s for, but one
16 soforthand |16 and the same Gocument.
17 soon. 17 Q. Yes. -
18 MR. SMALL: Counselor, if you would hike 18 A. That's my guestion. ’
19 1o lock at that, | think you have copies of it. 19 Q. And thai's the reason why the same date,
20 Q0. Let's mark this as an exhibit. And I'm 20 yes.
2}  poing to do this out of order because it's one of my 21 A. Gotcha, okay. Now | understand what I'm
22  upcoming exhibits. Exhibit 14, 22 lovking at.
23 (EXHIBIT MARKED FOR IDENTIFICATION,) |23 Q. -So-Exhibit 3 was put together by company
24 Q. So we're on Exhibit 14 124  and it doesn't mean that there are that many
64 66
1 MR. DORTCH: It's the same document we 1 agreements.
2 were just looking at. 2 A Tunderstand.
3 MR. SMALL: Yes, it's the same document I 3 MR. DORTCH: And by "company” you mean —
4 just handed you. 4 MR. SMALL: By Party 2.
5 Q. And at the bottom of page Bates stamped 5 MR. DORTCH: You're referring to the —
¢ 338 and the top of 339, 6 MR. SMALL: By Party 2.
7 MR. DORTCH: Go ahead and take your time, 7 MR. DORTCH: -- "Party 2" and not by "the
8 Greg, to read that, 8 companies” meaning the Cinergy companies.
9 A. Idon't know if you want 10 go off the 9 MERE. SMALL: I'm not going to further
10 record or not, but 1 did have one question maybe so 1 10 confuse it because | don't understand that, but I
11 can help everyone. 11 think the witness is clear, 50 - . .
12 MR. SMALL: I don't know where he's 12 A. You would think.
13 gomg. 13 Okay.
14 MR. DORTCH: 1 don't either. 14 Q. The question is, did the option
15 Q. Isit concerning the documents or my | 15 agreements result from following through with
16  qguestion? 16 revisions that are shown at the bottom of 338 and the
17 A. Yes. 17  top of 339,
18 Q. Okay, 18 5 that the
19 A. Is this one of the agreements lhats on 19 ‘reasom why the option agreements were entered inte?.
20 your Exhubit No. 37 20 A. You know, not being involved in the
2} (). Yes, 1believe itis. 21  option agreements 1 guess 1 can't really say from my
22 A. Okay. That was my question. 22 personal participation; however -- however, when the
23 Q. 1saw you looking at Exhibit 3. Yes, I 23 itgreemems were, for lack of a better term,
24 believe you can find it unde 24 “voided by the Commission’s actions, you know, the
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opuon agreements then came into bemg, so — but I
wasn't at the tabie negotiating those,
Q. Okay. Earlier you stated that the,

although vau weren't specifically negotiating the
#greemems when theiones were, 1 think
the word you used was probably " voided" in that

instance too, that your high level of understanding
was that the nes were entered into as a
result of the nes being voided, is that also the
case here, that despite the fact you weren't invoived
in the negoliation ol the option agreement, that your

high-level understanding is they replaced the
reements?
H! EORTCH: Objection; form of the

MG~ b U N e

69

mwere those?
A. 1donr't know what particular documents,

what particular work. | don't know.

Q. Do vou know whether these pavinents were
mace oY

A on'l know. ] mean, firsthand
knowledge, no, 1 don't know.

Q. Do you know as a result of seeing
reports, spreadsheets, financial siatements
indirectly?

A. No. 1 would have not seen a line 1tem
for this kind of a small payment.

-cws W

14 i4
15 question. Go ahead and answer that if you can. 15
16 A. This is a little bit different because a 16
17 new provision was mserted, you know, the exisience 17
18  of an option under these contracts, and whether it 18
19 was exactly the same or not, I mean I guess I would 19 recall.
20 have had to have been party to those discussions to 20 Q. Okay. Let'sturn to Exhibit 14 which I
21 really answer your question from firsthand knowledge. 21 behlieve you already have. Exhibit 13 was a
22 Q. Allright, I'll mark the next exhibit. {22 agreement. Exhibit 14 is the|
23 A. Fxcuse me, are we done with 127 23  agreement.
24 Q. We're done with 12 but we wilt return to 24 there appears - this time there's only one paragraph
6% 70
1 14, s0 why deon't you just keep the 14 out. Yes. 1 1
2 think you've done that right. 2
3 A. Twelve was the option agresment. 3 Yasked you the same questions I asked you regarding
4 Q. Right. I'm marking Exhibit 13. 4 Exhibit 13, would your responses be the same?
3 (EXHIBIT MARKED FOR IDENTIFICATION.) | 5 A Yes.
6 Q). Now, we just looked — Exhibit 14 we just 6 Q. I'm going to refer to Exhibit 5. It's
7 looked at, a Exhibit 13 7 quite a ways back in your packet so I have, for your
8 Bates stamp 8 convenience, I have that agreement again but I'm not
S apreement wit 9 poing io relabel it, but this is Exhibit 5. And
10 Now if you eould turn te section 3 of that, of 10 that's Bates stamped 347 through 352.
11 Exhibit 13. 11
12 A. Section? 12
. 343, Bates stamped 343 and section 3, 13
14
15
16 asked — thisis a .
17 A Yes. 17 the same guestions i F
18 3. Do you know what — 18 agreement withgwouid your responses be the same:
15 A. That's the second No. 3, actually. 19 Maybe we should go through il.
20 Q. Yes. Which is probably the reason why b 20 Are you familiar with the —
21 got confused there for 2 second. Yes, it's the 21 A. Yes,
22 second No. 3. 22
= (I |-
24 R. DORTCH: Objection. 24 A. Right. Now that 1've looked at this, 1
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Page 34
1 A. Yes.
2 Q. Your understanding of the relationship;
3 okay.
9 Exhibit 6 dated close to it's
5 F and Exhibit 6 is Bates stamped
6 through 357. And that's with, well, it refers to
7 do you see that?
8 A Yes.

And is that another one of these

ﬁagrecments that you were referring to in

1 your e-mail?

R~ OV W)

[R
= O W

Page 3¢ |

discuss that feature of the CRES settlements with
anyone else in the company?

A. No. 1 just at the time | wrote this .
quick memo | recalled someone mentioning, and | don'(f
even remember who, saying that someone had decided |
that the contracts were too risky. '

Q. Was that somebody in the Rate depanment"’
Somebody in close proximity to your work?

A. Possibly, yes.

Q. Do you recall any analysis that was
performed by your group or any others regarding the

12
13
14
1
16
17 A.
18

nd mention
. Is there something in

involving Ciner

ths apresment which 1s

1 don't know.
Q. You haven't analyzed the agreement that |

19 putin front of you, Exhibit 42

20 A. No.

21 Q. Did you ever do any analysis on this?
22 A. No.

23 Q. Did you, and specifically with respect to

2 4 the nsk that you referred to in n your e—mall dld you

e T 2 o

12 12 likely outcomes of moving forward with the CRES
13 A. 1believe I was referring to this 13 settlements? Some kind of risk analysis or anything. |
14 agreement also. 14 of that nature? i
15 (}. You can set those aside. 15 A. No, 1 dont,
16 A little bit further down in your e-mail, 16 Q. Allright. A little further down in your
17 the same paragraph, third full paragraph, and thisis | 17 memo, same paragraph, you stated that -- it states . [
18 sort of in the middie of that paragraph, it says, 18 that "Cinergy entered into negotiations with each of |
12 "The CRES settiement was too risky.” Do yousee | 19 the parties.” Do you see that? t
20 that? 20 A. Yes. :
21 A. Yes. 21 Q. What's your understanding about an
22 Q. By "CRES settlement” you are referring to | 22 additional round of negotiations? ‘"
'+ 23 the entering into agreements of the nature-of 23 A, Well | recall,,that..the— 2
24 Exhibits 4, 5, and 6; is that correct? 24 contracts contain a clause that required Cinergy k %
Page 35 _ Page 37 '
1 A. Yes. 1 Retail Services to renegotiate with these CRS ;
2 Q. What do you understand about the 2 customers, this group of customers, if -
3 niskiness of the settlements? What did you mean by 3 Q. Your termis "CRS" here? CRS customers? |
4 the settlement was too risky? 4 A. Yes, the CRS. ;
5 A. Irecall when | wrote this memo my 5
& understanding was that the contracts were risk &
7 7 I'm going to object.
. B L: I'm not trying to be
5 Q. Would you turn back to Exhibit 4 — I 9 difficult, I'm }ust trying to distinguish CRS from
10 apologize for asking you to turn that back in - 334, 10 CRES here.
11 starts with Bates stamp 3347 And that's an agreement | 11 MNo; 1 understand. 1 |

appreciate that. But I think that you're confusing
the time line because at least at this point there i
are no option agreements. You haven't reached that

in the time line.
MR. SMALL: Okay.

” That's all. I'm tryingto |
prevent that confusion : g

MR. SMALL: Why don't we start over againf

and, ] didn't mean to interrupt your answer, just
that terminology of CRES and CRS is sometimes
difficult to deal with, so why don't we have the
question read back and you can respond to it again.

(Record read.)

P T
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Page 35 Page 41

1 A. 1had seenth agreements, |
2 but | had never seen any option agreements, nor did 1|
3 even know that they existed.

4 Q. But you were aware that there were

5 references, for instance in e-mails and so forth, to

5

& &

7 7 . | had oftentimes seen the term and used

8 B the term 'F '

g 9 Q. And did you connect them with this next
10 10 round of negotiations that you mentioned here, that
11 11 Cinergy entered into negotiations with each of the
12 12 parties? Did you connect those two things? i
13 13 A. My job -- my job each month and each- |
14 14 quarter in 2006 was to

15 15 ;
16 16 ‘assume that something had gone on during late-2004}
17 17 but] wasn't a party to those negotiations, so | 1
18 Q. Have you ever seen this agreement which | 18 didn't know what, and -

19 we've labeled as Exhibit 77 19

20 A. No. 2

21 Q. s it your understanding, and here I'm 2 A ' b
22 referring back to your e-mail where it says "entered | 22 Q. And 1s 1t your understanding, I think Lf
23 into negotiations with each of the parties and‘z 3 that's close to what you state in the next paragraph,

| _is jtyour | 24 it says, starting With the word "so," "but they

Page 40 Page a2 |

1 understanding that the next round of negotiations 1 receive payments," referring here to CRES customers;
2 resulted in agreements with large customers? 2 "but they receive payments from the company insteag:
3 A. Tt was my understanding that agreements 3 of receiving generation service from the Cinergy ]
4 resulied, but I did not know the nature -- the exact 4 CRES." So your response was about caiculating the §
5 nature of those agreements, 5 amounts of those payments in licu of generation "
é Q. Allnight. You refer to not knowing the 6 service 1o the Cinergy -- from a Cinergy CRES; is
7 exact nature of the agreements, but earlier you 7 that correct? Those were the payments that you were]
8 referred to option agreements and option payments; do | 8 calculating. i
9 you remember that? 9 A. Those are the payments that I'm

10 A, Yes. 10 calculating, yes.

11 Q. Soyou did know the general nature of the 11 Mr. Small, if I might

12 agreements. 12 inquire, are you done asking about specific

13 A 13 agreements? If you are, | have no objection to this

[
W

14 part of the questioning and the e-mail becoming
15 public,

16 MR. SMALL: Well, I'm not sure I'm done,
17 Okay. Fair enough.

18 MR. SMALL: }ust pause it here for a

Q. Do [ understand i, then, that you 19 second. Collecting my thoughts.
understood that, as you state, Cinergy entered into 20 was just trying to

negotiations with the large customers, and you also 21 minimize the portion under seal, that's ail.

=
o

(RS S R e i
= O o ~J

22 MR. SMALL: Let's go off the record for
2 23 just a moment.
2 24 (Discussion held off the record.)
3 T T T T T e T T T T T e T T T e
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Page 66 Page 6B

1 which 1o base -- 1 Cinergy's top management as you refer 10 in this

2 A, And the second-to-last sentence also, the Z e-mail?

3 sentence says "Because the contracts were created by| 3 A. When I wrote this, | was -- ] didn't

4 CRS ... the agreements were not made public,” | 4 really know who exactly | was referring to, but

5 have no knowledge of that. 5 somebody -- but people at the senior vice president

& Q. Okay. 6 leve]l who had the ability 1o say that the contract

7 A. [ 'wasnot a party. 7 was not going to be followed through with.

g Q. Allright. Does that do i1? 8 Q. Okay.

9 A. (Witness nods head.) g9 A. But1didn't have anybody specifically in
10 Q. That was a "yes." 10 mind.
11 A. Yes. 11 Q. When you're referring to the senior vice
12 Q. Allright, I'm going to ask you to read 12 president level, are you referring to the Cinergy -
13 paragraph 8 and I'll ask the same question, whether | 13 organization orto CG&E? Really the question is who [
14 there's anything in paragraph 8 that you disagree 14 is at the senior vice president level?

15 with. Take your time. 15 A. Could you restate that last question? -k
16 — Jeff, before the witness | 16 Q. You referred to people -- you said that g
17 answers, I'm going to stale a continuing objection. 17 your e-mail refers to people at the senior vice -}

) o f
president level and I'm asking who those people would |

[

0
—
[ms]

We're not here to confirm or deny the Deeds

19 complaint; this isn't a deposition about that. I'l] 19 be. For instance, would that include Mr. Ficke?
20 let him answer this next question. You know, if 20 A. That would.
21 we're going to go down this road paragraph by 21 Q. Okay. And what was his position?
22 paragraph, at some paint, frankly, I'm going to 22 A. Well, he was president of CG&E. When ] L‘
23 instruct him not to answer. 23 wrote this memo, though, this was just a quick :
24 MR. SMALL: We're only concerned with -- | 24 five-minute memo and 1 wasn't differentiating between
Page &7 Page 69|
1 I'm only concerned with paragraphs 7 and 8 and they|{ 1 this vice president or that vice president, all I
2 do concem the rate stabilization pian, and { don't 2 knew was that somebody up on high said that we're notf
3 intend on getting into the Deeds complaint as a 3 poing to follow throngh with this contract. Sol 3
4 wrongful discharge. We're not here for that today. 4 didn't have anybody specifically in mind.
5 #: You may answer. 5 Q. Did you have any organization in mind,
6 A" Reparding paragraph 8, | was never a & though?
7 party to any of the discussions or negotiations or 7 A. No. &
8 the stipulation agreements or all that, so | cannot 8 Q). Just somebody in the Cinergy-affiliated
9 say that [ agree with or disagree with any of this ¢ companies.
10 because ] was not a party. 10 A. Somebody up on high, yes. :
11 . Okay. You can set that aside. 11 Q. Okay. During the period of time you g
12 MR. SMALL: Let's go offthe record'fora | 12 said, and we've discussed it extensively, that you
13 second. 3 did calculations, these spreadsheet calculations, how
14 (Discussion held off the record.) did you know that your calculations were accurate if

15 Q. Allright. Would you pull out Exhibit 2
16 again? Bates stamp 6496, it's in the memo that you
17 wrote that we've gone through extensively, the

18 paragraph that starts "The original settlement

19 agreement.” Do you see that?

20 A. Yes. '

21 Q. Aboul midway through that paragraph you
22 refer to Cinergy's top management. Do you see that? that's — we just, we made the assumption that

23 A. Yes, everything was working correctly.

24 Who's that a reference to? Who is 24 Q All rlght Ancl what 1nfonna110n did you_

Do T T

vou didn't have the underlying agreements or you were f
unfamiliar with the underlying agreements? ’ ‘
A. We used the model that-repared,
and he passed it on to us, and for 2000 he had
already been using it in 2006 -- in 2005, he used it
in 2006, and the customers weren't complaining, and
. 50 we just continued using that model. And so

(IR N
fo 2 S § N =N
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Page 70 Page 72
1 need in order to update your spreadsheet? Was that 1 A. Occasionally some customers request the ;
2 customer information? 2 detail behind their payment. They're not satisfied '
3 A. Each month we would get customer 3 with just receiving a check, and they want to know
4 information. 4 the detail behind the payment.
5 Q. Of the nature of demand and energy usage? 5 Q. And what do you do in that instance?
6 A Yes. 6 A. Comply with the cusiomer's request.
7 . Q. From a variety of accounts? For 7 Q. And is that -- was that your task when
8 instarice, if a customer has multiple accounts? 8 you were doing these calculations?
9 A. Yes. 9 A. Yes. ;
10 Q. Anything else that you needed for your 10 Q. How does the customer make contact with
11 work? 11 you to say that they want 1o question a calculation _
12 A. Each month a report was generated 12 or want more information? Do they know that — while |
13 automatically with these accounts that showed demand, | 13 you were doing the calculations did they know ip E
14 energy — I'm actually not sure about demand, but 14 contact you?
15 energy, and would also show various MBSSO components] 15 A. Yes.
16 for example, generation, rider AAC, rider IMF 16 Q. And would you respond, then, directly to -
17 revenues for that account for that month and so 17 the customer? —. I
18 forth. And from that, then 18 A. Yes. o
19 19 Q. And none of those instances raised a F
20 20 question of whether the calculations were being done
21 21 propetly. You provided the documentation and
22 Q. Okay. And when you generated reports, 22 everybody was satisfied.
23 who did those reports go 10? 23 A. That's correct.
24 A. The report appears on & network. The 24 Q. Since you joined -- since January 1998,
Page 71 Page 73
1 basic data appears in a file on one of our network 1 and I pick that point as when you said you joined the |
2 drives and then at first nd when 1 took over 2 Rate department and you worked for Cinergy Services, |
3 the job, me, and now we would pull that) 3 since that time have you filled out time sheets to :
4 info up and bring it into Excel into our 4 allocate your time fo one or another organization
5 calculations, 5 within the, first the Cinergy organization, later the
€ Q. T'm referring to the output. When you've 6 Duke organization?
' done your calculations and so forth, where do those 7 A. Our time reporting is done only by
8 reports go? B exception. Q
9 A. Those reports stay within Rates in a 9 Q. Exception meaning for vacations and that §
10 three-ring binder. We make hard copy printouts. 10 type of thing? .
11 Q. They're transmitted to _ or 11 A. Vacations and that type of thing. And
12 somebody who deals with CRS matiers; tsn't that 12 also if we had some long-term special project, for
13 right? 1 mean, there must be something that goes 13 example, you might do an exception report.
14 outside the Rate department. 14 Q. Have you ever done an allocation of ime
15 A. As we discussed previously, we take the 15 for instance to CRS or DERS, Cinergy Retail Sales ar
16 output from those reports, from those calculations, | 16 Duke Energy Retail Sales?
17 and take the data and put them into another 17 A. No.
18 spreadshest file which is set up in the form of a 18 Q. That is - do you fill out ~ let me
19 request for payment, we print all that out, and then | 19 summarize. 1 think what I understand is you said
20 hand carry it, hard copies, over t T 2C it's only done by exception, so at the end of the
21 the appropriat¢ person in group for | 21 week or pay period or whatever you don't hand in
22 signature. 22 anything if there have been no exceptions.
23 Q. Do you know whether any of this material | 23 A. That's correct,
24 goes out to the customers? 24 Q. Do you know how your time gets allocaled

I e T
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Cinergy Corp.

135 East Broad Street, 21st Floor
Columbus, GH 432135

Tel 614.221.7551

Fax 614.221.7556
peolbert@cinergy.com

PauvL A. COLBERT
Senior Counsel

CINERGY.

May &, 2000

Mr. Robert S. Tongren

Ohto Consumers’ Counsel

77 South High Street, 15t% Floor
Columbus, Ohio 43215

Re: PUCO Case No’s. 99-1658-EL-ETP, 99-1659-EL-ATA, 99-1660-EL-
ATA, 99-1661-EL-AAM, 99-1662-EL-AAM, and 99-1663-EL-UNC.

Dear Mr. Tongren:

Conditioned upon the settlement of all issues between the Office of
the Ohio Consumers’ Counsel (OCC) and The Cincinnati Gas & Electric
Company (CG&E]} in the above referenced cases, and a Commission final
order adopting such settlement without material modification, CG&E
agrees to enter into the following Agreement with the OCC:

1. To develop and implement, by July 1, 2001, a customer
information database to track customer complaints
associated with CG&E’s electric and gas customers as stated
below:;

a.  CG&E shall accept customer complaints through its
call center, in person or in writing.

b. CG&E shall create and maintain a customer complaint
coding system, interfaced with its CSS system, that
enabies CG&E to track and prepare periodic reports



mailto:pcolbert@cinergy.com

regarding customer complaints by certified supplier
and complaint classification.

C. CG&E shall electronically distribute incoming
complaints to a CG&E representative, the OCC and
the affected gas marketer or certified electric supplier.
Nothing prohibits CG&E from providing this
information to the PUCQ.,

d. CG&E shall document the actions taken by it or the
subject gas marketer-or certified electric supplier to
resolve each complaint and log such actions into the
tracking system.

€. The OCC shall have access and authority to log
complaints into the tracking system.

I. CG&L may defer the costs of, but shall not seek cost
recovery of the development of its tracking system
other than through the RTC approved in its Transition
Plan Case.

g. OCC agrees and will not challenge deferral of the costs
against the Transition Revenues that the Commission
approves for recovery by CG&E in the above referenced
cases.

CG&E will contribute $500,000 to a customer education
campaign concerning customer choice jointly managed and
designed by CG&E and OCC. Such contribution will be
made within 30 days after the Final Order of the
Commission in the above referenced cases. The campaign
shall target residential customers in CG&E’s certified
territory. The goal of the campaign shall be to facilitate the
implementation of competitive electric retail competition for
residential customers in CG&E’s certified territory in the
most efficient manner practicable. OCC agrees and will not
challenge deferral of the costs against the Transition
Revenues that the Commission approves for recovery by
CG&E in the above referenced cases. CG&E may defer the
costs of, but shall not seek recovery of this contribution



other than through the RTC approved in its Transition Plan
Case.

3.  CG&E will contribute $250,000 to the Ohio Department of
Development (ODOD) over the next two vears as requested
by ODOD for development programs in the State. OCC
agrees with and will not challenge deferral of the costs
against the Transition Revenues that the Commission
approves for recovery by CG&E in the above referenced
cases. CG&E may defer the costs of, but shall not seek
recovery of this contribution other than through the RTC
approved in its Transition Plan. :

4, CG&E agrees that OCC may review CG&E's Cost Allocation
Manual (CAM). Prior to reviewing the CAM, CG&E and OCC
shall execute a confidentiality agreement regarding the
treatment of non-public information contained in the CAM.
Such confidentiality agreement shall be executed no later
than December 31, 2000.

S. Pursuant to a confidentiality agreement, CG&E agrees that
the OCC may review the market monitoring information that
CG&E must maintain pursuant to Commission Order and
Ohio Administrative Code Section 4901:1-21-02. CG&E and
OCC shall enter into such confidentiality agreement no later
than December 31, 2000.

The above represents the entire Agreement between CG&E and
OCC and may not be amended unless agreed to by both parties in
writing. The undersigned hereby execute this Agreement and each
represents that it is authorized fo enter into this Agreement this 8th day
of May, 2000.

THE CINCINNATI GAS & ELECTRIC COMPANY

ol df L ALA

Paul A. Colbert, Senior Counsel
Its Attorney




OHIO CO 2@58 COUNSEL
By: mr”ﬂ( 5/"59 Ke s

Ege'B. Stephens, Legal Director
[ts Attorney
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OHIO CONSUMERS' COUNSEL, APPELLANT, v. PUBLIC UTILITIES COM-
MISSION OF OHIO ET AL., APPELLEES.

No, 2005-0945

SUPREME COURT OF OHIO

110 Ohic St. 3d 394; 2006 Ohio 4706; 853 N.E.2d 1153; 2006 Ohio LEXIS 2900

May 9, 2006, Submitted
September 27, 2006, Decided

PRIOR HISTORY: APPEAL from the Public Utilities
Commission, WNos. 03-2405-EL-CSS, 04-85-EL-CSS,
and 03-2341-EL-ATA. Ohioc Consumers' Counsel v.
PUC, 109 Ohio St 3d 1412, 2006 Ohic 1892, 846
N.E.2d 50, 2006 Ohio LEXIS 967 (2006}

DISPOSITION: Order affimed.

HEADNOTES: Public utilities — Consolidated billing
by electricity-distribution sompany — Casts of billing for
providers of competitive retail electric service -- Ex-
penses caused by default of provider of competitive retail
electric service.

COUNSEL: Janine L. Migden-Ostrander, Chio Con-
sumers’ Counsel, Jeffrey L. Small, and Larry S. Sauer,
for appellant.

Jim Petro, Attorney Genmeral, Duane Luckey, Senior
Deputy Antorney General, and Steven T. Nowrse and
William L. Wright, Assistant Attorneys General, for ap-
peliee, Public Utilities Commission of Ohio.

Farukl, Ireland & Cox, P.L.L., Charles ). Faruki, and
Jeffrey 5. Sharkey, for intervening appelles, the Dayton
Power & Light Company.

Bell, Royer & Sanders Co., L.P.A., Barth E. Royer, and
Judith B. Sanders, urging affirmance for amicus curiae,
Drominion Retail, Inc,

JUDGES: O'DONNELL, 1. MOYER, C.J,, RESNICK,
PFEIFER, LUNDBERG STRATTON, O'CONNOR and
LANZINGER, 11, concur.

OPINION BY: O'DONNELL

OPINION:

[*394] [***1155] O'DONNELL, .,

[**P1] In this appeal, the Ohio Consumers' Coun-
sel challenges an erder issued by the Public Utilities
Commission of Ohio ("PUCQ"} that approved a 2004
agreement between the Dayton Power & Light Company
("DP&L") and several other entities, Dominion Retail,
Inc., Green Mountain Energy Company, Miami Valley
Communications Council, and Industrial Energy Users-
Ohio, each of which had questioned DP&L's efforts to
recoup the cost of changing its billing practices after the
General Assembly deregulated the retail electricity mar-
ket in 1999, -

[**P2] The PUCO order at issue changed the way
in which DP&L could recover its billing-system costs.
For the reasons that follow, we affirm the PUCO's order.

Facts

[**P3] DP&L incwrred the § 18.8 million in bill-
ing-system costs at issue in this case because the statutes
that deregulated electricity in Ohio required electric utili-
ties to "unbundie” or separate the costs of electricity gen-
eration from the costs of electricity distribution. See R.C.
4928, 1(C)2) and 4928.35. As a result, DP&L devel-
oped new computer programs enabling the company to
produce the type of customer bills that the statutes and
PUCO regulations required in a deregulated electricity
market.

[**P4] In 2000, the PUCQ approved DP&L's initial
pian to charge "CRES providers" for the costs associated
with the billing-system changes. A CRES provider is 2
provider of competitive retail electric service. See Ohio
Adm.Code 4901:1-10-01(F) and 4901:1-21-01(AX10).
Both Dominion Retail, Inc. and Green [*395] Mountain
Energy Company — which joined the 2004 agreement at
issue -- are CRES providers.

[**P5] In the competitive retail market for electric-
ity established by the General Assembly in 1999, cus-

EXHIBIT
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tomers have the option to choose to continue paying their
original electricity provider for generation service or 1o
select a CRES provider for that service. R.C. 4928.14.
Regardless of which provider the customer selects, the
electricity generated by the provider is deliversd over
wires owned and maintained by the electric utility, and
that company can continue to charge for the delivery
service.

[**P6] The PUCOQ requires electric utilities such as
DP&L that distribute electricity to offer “consolidated
billing" to the CRES providers that want to offer compet-
ing electricity generation service to retail customers in
the utility company's territory. Ohic Adm.Code 4901:1-
10-29(G). See, also, Chio Adm.Code 4901;1-10-01(D)
("Consclidated billing’ means that a customer receives a
single bill for electric services provided during a billing
peried" for both disribution services and peneration ser-
vices). Evidence in the record before us indicates that
DP&L had to do substantial reprogramming of its com-
puters to accommodate the new requirement that it offer
a consolidated bill showing the unbundled charges in-
cwrred by any customer in its territory whe chose to buy
electricity generation service from a CRES provider
while DP&L continued to provide eleciricity-distribution
service o the customer,

[¥*P7] [***1156] In making its initial 2000 plan
to charge CRES providers for the billing-system
changes, DP&L calculated that it would have to charge $
4.76 for each consolidated bill it generated for a CRES
provider to fully recover the costs of the billing changes.
DP&L conciuded that potential CRES providers in its
teritory would not be willing to pay such a high price for
the production of each customer bill, so DP&L chose to
charge CRES providers § 1.90 per bill under a one-vear
coniract or § 1.56 per bill under a two-year contract.

{**P8] The lesser amount did not satisfy CRES
providers such as Dominion Retail and Green Mountain
Energy Company, and as a result, Dominion filed a com-
plaint with the PUCO in 2003, and Green Mountain then
intervened to challenge the amount DP&L charged
CRES providers for each consolidated customer bill
DP&L gensrated for them. The Miami Valley Commu-.
nications Council -- a regional council of governments
interested in prometing competition in the retail electric-
ity market -- likewise filed a complaint against DP&L
with the PUCO in 2003 alleging that DP&L charged
CRES providers excessive amounts for billing services.

[**P9] The PUCO consolidated the cases and
granted motions to intervens filed by the Consumers'
Counsef and Industrial Energy Users-Ohio. At a hearing
before the PUCO on these complaints, Dominion Retail
and Miami Valley offered [*396] -evidence that the
DP&L charges were "excessive and unreasonable,” "dis-

courage[d] shopping,” and constituted a "barrier to com-
petition.” Expert testimony presented by the Consumers'
Counse! echoed those views, describing the charges to
CRES providers as "a significant impediment to compe-
tition" that would "significantly decrease the savings a
residential customer would expect to realize" from
switching to a new provider of retail electric-generation
service.

[**P10] After several days of hearings before the
PUCO in 2004, all parties except the Consumers' Coun-
sel reached an agreement to change the way in which
DP&L could recover the $ 18.8 million in billing-related
costs it had incurred from 1999 to 2001. The stipulation
called for DP&L to charge CRES providers only § .20
per customer bill (to cover the cost of transmitting cus-
tomer data electronically between DP&L and the CRES
provider) and then — beginning January 1, 2006 - al-
lowed DP&L 1o recover from all of its customers those
costs of the billing-system changes that had been ap-
proved in an audit.

[**P11] The stipulation also provided for DP&L to
recover from @ CRES provider's customers any of

- DP&L's-out-of-pocket costs resulting from the-default of

thet CRES provider afier reasonable efforts to recover
from the CRES provider.

[**P12] The Consumers' Counsel refused to join
the stipulation. The PUCO considered the objections
raised by the Consumers’ Counsel but nonetheless ap-
proved the agreement in February 2005, concluding that
a reasonable arrangement wouid benefit ratepayers and
the public. The Consumers’ Counsel filed an application
for rehearing, but the PUCQ denied that application. This
appeal followed. - '

Standard of Review

[**P13] "R.C. 4903.13 provides that a PUCO order
shall be reversed, vacated, or modified by this court only
when, upon consideration of the record, the court finds
the order to be unlawful or unreasonable.” Constellation
NewEnergy, Inc. v. Pub. Utii. Comm., 104 Ohio St.3d
530, 2004 Ohio 6767, P50, 820 N.E.2d 885. The court
will not reverse or modify a PUCO decision as to ques-
tions of fact if the decision was not manifestly against
the weight [***1157]1 of the evidence and was not so
clearly unsupported by the record as to show misappre-
hensior, mistake, or willful disregard of duty. Mononga-
hela Power Co. v. Pub. Uil Comm., 104 Ohio Stid
571, 2004 Ohio 6896, 820 N.E.2d 921, P 29. The appel-

. lant bears the burden of demonstrating that the PUCO's

decision is against the manifest weight of the evidence or
is clearly unsupported by the record. Id.

[**Pi4] Although the court has "complete and in-
dependent power of review as to-all questions of law" in
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appeals from the PUCOQ, Ohio Edison Co. v. Pub. Ut
Comm. (1997}, 78 Ohio Si.3d 46¢, 469, 1997 Ohio 196,
678 N.E2d 922, the court has explained [*397] that it
may rely on the expertise of a state agency like the
PUCO in imerpreting a law where "highly specialized
issues” are involved "and where agency expertise would,
therefore, be of assistance in discerning the presumed
intent of our General Assembly.” Consumers’ Counsel v.
Puh. Uit Comm. (1979), 58 Ohio St. 2d 108, 110, 12
0.0.3d 115, 338 N.E.2d 1370,

Analysis

The Order Allowing DP&L ro Charge Customers for
the Billing-Related Changes Made by DP&L Is Reason-
able

[**P15] The Consumers' Counsel contends first
that the multiparty agreement approved by the PUCO is
nat beneficial to ratepayers and that it improperly devi-
ates from DP&L's initial intention to recover from CRES
providers rather than from consumers the $ 18.8 million
cost of reprogramming DP&L’s computers te accommo-
date new billing practices mandated by the General As-
sembly when the competitive retail market for electricity
was established in Ohio. The PUCO, DP&L, and Domin-
ion Retail each counter those arguments, claiming that
the PUCC's approval of the agresment was entirely rea-
sonable.

[**P16] This court applies a three-part test when
evaluating the reasonableness of settlements approved by
the PUCO: whether the settiement is a product of serious
bargaining among capable, knowledgeable parties;
whether the settlement, as a package, benefits ratepayers
and the public interest; and whether the settlement pack-
age violates any important regulatory principles or prac-
tices. Consumers’ Counsel v. Pub. Util, Comm. (1992),
64 Ohio St.3d 123, 126, 1992 Ohio 122, 592 N.E.2d
1370. See, also, AK Stee! Corp. v. Pub. Util. Comm.
(20023}, 95 Ohio St. 3d 81, 82-83, 2002 Chio 1735, 765
N.E.2d 862.

[**P17] The Consumers' Counsel urges that the
agreement in this case fails the second and third prongs
of the test, alleging that consumers will pay costs under
the agreement that DP&L initially planned to recover
solely from CRES providers. To support its argument,
the Consumers' Counsel points to a separate one-page
sidebar agresment between DP&L and the Consumers'
Counsel. In that sidebar agreement from June 2000,
DP&L had agreed that it would "not seek recovery from
residential customers” for costs associated with "billing
system modificarions” made by DP&L. The PUCO's

faiture to enforce that earlier agreement when DP&L and

other parties presented their new agreement in October
2004 represented a "willful disregard of duty,” accarding
to the Consumers' Counsel.

[**P18] However, the June 2000 sidebar agree-
ment was never filed with or approved by the PUCO, and
for that reason, the PUCO refused to consider it when
weighing the reasonableness of the 2004 agreement, ex-
plaining that "[ujnderstandings among parties that are
important enough that the parties wish to [*398] have a
means to bring them to the Commission's attention at a
later time" should be [***1138] brought "to the Com-
mission for approval" when those understandings are
reached. The PUCO has taken a similar approach in past
cases, and we have approved that practice. See, e.g.,
Constellation NewEnergy, Inc. v. Pub. Util. Comm., 104
Ohio St.3d 530, 2004 Ohio 6767, P14-15, 820 N.E.2d
885 (approving the PUCO's refusal to consider side
agreements that had not been incorporated into the
agreement at issue); Cookson Pottery v. Pub. Ul
Comm. (1954), 161 Ohio St. 498, 505, 53 Q.0. 374, 120
N.E.2d 98, citing G.C. 614-17, the predecessor of R.C.
4905.31 (contracts between a public utility and its cus-
tomers that are not filed with the PUCO "shall not be
lawful"). R.C. 4905.31(E) provides that no financial ar-
rangement between a public utility and consumers "is
lawful unless it is filed with and approved by" the

PUCO..

[**P19] The PUCO's refusal, then, to consider the
unapproved June 2000 sidebar agreement between the
Consumers' Counsel and DP&L appears consistent with
past practice and with the relevant statutory provision.

[**P20] The PUCO also properly applied our
three-part test for weighing the reasonableness of the
October 2004 agreement at issue in this case. Ample
evidence in the record supports the PUCQ's conclusion
that the agreement would be a "benefit ta ratepayers and

the public interest" and womld "limit[] any negative im- -

pact on competition in DP&L's territory” by doing away
with DP&L's initial plan to charge CRES providers up to
$ 1.90 for each consolidated elecmc bill prepared by the
utility company.

[**P21] As the PUCO noted in its order, "it is a
benefit to the ratepayers and the public interest for the
parties to these cases to agree to a per-bill fee that is sub-

" stantially lower than DP&L currently charges." The

PUCO also explained that the 2004 agreement is consis-
tent with standard regulatory practices because other
electric and gas utility companies have been allowed to
recover from their customers the same kind of billing-
related charges that the agreement calls for DP&L to
recover from its customers.

[**P22] The agreement also brings other benefits
to the consumer. The reduced charges to CRES providets
for each customer bill will lower any barrier that may
have kept Dominion Rstail and other competitors of
DP&L from winning customers for retail electricity gen-
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eration service in DP&L's territory. And because all cus-
tomers benefit from having greater choices in a competi-
tive retail electricity market, the stipulation's removal of
a significant barrier to the entry of new competitors in
DP&L's territory benefits all customers in that area. As a
result, as one witness testified, it is reasonable to ask all
customers to pay for that benefit,

[**PF23] Upon review, we have concluded that the
record supports the reasonableness of the PUCQ's order
appraving the 2004 agreement and contains [*399] suf-
ficient probative evidence to justify the PUCO's factual
findings that the agreement would benefit ratepayers and
the public interest and would not violate any important

regulatory principles or practices, The PUCO's decision -

finding the agreement reasonabie is therefore not "mani-
festly against the weight of the evidence” and is not "so
clearly unsupported by the record as to show misappre-
hension, mistake, or willful disregard of duty.” AT&T
Communications of Ohio, Inc. v. Pub. Util. Comm,
(2000}, 88 Ohio St. 3d 549, 555, 2000 Ohio 422, 2000
Ohio 423, 728 N.E.2d 371,

The Order Allowing DPF&L to Charge Customers for
the Billing<Related Changes Made by BF&L-Is Lawful -

[**P24] The Consumers’ Counsel further chal-
lenges the tawfuiness of the [***1139] PUCO's order,
arguing that the PUCO should not have deviated from
one of its own earlisr orders and should have enforced
various statutory requirements that apply to utility rate
increases. We conclude that the PUCO properly rejected
both arguments,

[**P25] First, the Consumsrs' Counsel contends
that in accordance with the PUCO's 2000 order, DP&L
could not recover its billing-related costs from CRES
providers before 2007. However, in Consumers’ Counsel
v. Pub. Udil. Comm. (1984), 10 Ohio St. 3d 49, 50-51, 10
Ohio B. 312, 461 N.E.2d 303, we explained that the
PUCO may change or modify earlier orders as long as it
justifies any changes. The agreement reached by DP&L
and the other parties in 2004, and approved by the PUCO
in the proceedings below in 2005, created a new and
entirely reasonable way for DP&L to recover the billing-
related costs it had incurred between 1999 and 2001. As
explained above, the record supported the change, and
the PUCO fully explained its reasons for approving the
agreement. The PUCO was not bound to adhere to an
earlier arrangement that had created anticompetitive bar-
riers to the entry of new CRES providers in DP&Ls ter-
ritory, and the PUCQ's decision to remove those barriers
by modifying an earlier PUCO order was not unlawful,

[**P26] The Consumers' Counsel next contends
that the statutory requirements for utility rate increases
should have bezen followed in the proceedings below,
Under the statute cited by the Consumers' Counsel, a

public utility seeking o change its existing rates for cus-
tomers must "file a written application” with the PUCO
and must prove at any hearing held on the request that it
is "just and reasonable.” R.C. 4909.18. The application
for a rete increase must elso be published by the PUCCO
in a newspaper in the utility company's territery, R.C.
4909,19, and public hearings must be held in large mu-
nicipalities in the affected service area, R.C. 4903.083.

[**P27] Those specific statutory provisions were
not followed in this case, as the proposal that DP&L's
customers pay for the expenses it incwrred to reprogram
[*400] its computers between 1999 and 2001 to accom-
modate consolidated billing had emerged not from a
formal rate-increase application but fiom the agreement
between DP&L and the other parties in October 2004.
Nonetheless, the agreement is valid, and the PUCO law-
fully approved it in February 2005.

[**P28] The agreement in this case was reached in
an R.C. 4905.26 complaint proceeding, not an R.C.
4909.18 rate-increase proceeding (with all of the atten-
dant procedural requirements cited by the Consumers'
Counse!). That former statutory provision was cited by
CRES -provider Dominion Retail and by the Miami Vai-
ley Communications Council when they filed their sepa-
rate complaints against DP&L 1o initiate the proceedings
that led to the agreement at issue several months later. In
its February 2005 order approving the parties' settlement
agreement, the PUCO acknowledged that the agreement
"arose in the context of a complaint case”™ rather than in a
rate-inicrease proceeding.

[**P29] We have repeatediy held that wtility rates
may be changed by the PUCO in an R.C. 4905.26 com-
plaint proceeding such as this, without compelling the
affected utility to apply for a rate increase under R.C.
4909.18. See, e.g., Lucas Cty. Commrs. v. Pub. Ulil
Comm. (1997), 80 Ohio 5t.3d 344, 347, 1997 Ohio 112,
636 N.E.2d 501 ("Pursuant to R.C. 490526 * * * the
commission may conduct an investigation and hearing,
and fix new rates to be substituted for existing rates, if it
determines that [***1160] the rates charged by the util-
ity are unjust and unreasonable'); Allnet Communica-
tions Servs., Inc. v. Pub. Util. Comm. (1987), 32 Ohio
St.3d 115, 117, 512 N.E.2d 350 ("R.C. 4905.26 is broad
in scope as to what kinds of matiers may be raised by
complaint before the PUCO. In fact, this court has held
that reasonable prounds may exist 1o raise issues which
might strictly be viewed-as 'collateral attacks' on previ-
ous orders™); Chio Util. Co. v. Pub. Util. Camm. (1979),
58 Ohio St, 2d 153, 157,12 0.0.3d 167, 389 N E.2d 4383
(in an R.C. 4805.26 proceeding, the PUCO can "order{]
that new rates be put in effect™).

[**P30] As R.C. 4905.26 itself provides, "any per-
son, firm, or corporation," as well as the PUCO itself,
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may file a complaint alleging that an existing or pro-
posed utility rate or charge is unjust or unreasonable,
That kind of allegation was raised by both Dominion
Retail and the Miami Valley Communications Council in
the proceedings below, each of which questioned the
charges that DP&L imposed on CRES providers for con-
solidated-billing services. R.C. 490526 indicates that the
parties to & complaint proceeding "shall be entitled to be
heard, represented by counsel, and to have process to
enforce the attendance of witnesses.” No allegation exists
that those requirements were not met in the proceedings
below, and in fact the PUCO held ssveral days of hear-
ings on the complaints and heard from multiple wit-
nesses, including a wimess who testified on behalf of the
Consumers' Counsel.

[*401] [**P31] Some of the testimony in the R.C.
4905.26 complaint proceeding before the PUCO in 2004
indicated that the PUCQO's 2000 order -- which allowed
DP&L 1t charge CRES providers for the computer-
related consolidated-hilling costs that it incurred between
1999 and 2001 -- was unreasonable and posed a barrier
to the entry of new CRES providers in DP&L's service
arga. Testimony presented after most of the parties in the
complaint procesding reached their October 2004
agresment indicated that shifting the computer-related
costs from CRES providers to DP&L's customers would
Toster competition in DP&L's service area by "mak[ing)
it easier for CRES providers to offer savings to custom-
ers.” Multiple witnesses also testified that the agreed
resolution of the complaint proceeding was reasonable
and appropriate. Relying on that evidence in the record,
the PUCO approved the agreement in February 2005.

[**P32] The PUCO acted lawfully. As noted
above, this court has allowed the PUCO to impose new
utility rates or to change existing rates in other R.C.
4903.26 complaint proceedings, and there is no dispute
that the PUCO complied with all of the procedural re-
quirements in the statute by holding a hearing and by
allowing the parties to be represented by counse! and to
compel the attendance of witnesses. ‘

The Portion of the PUCO's Order Giving DP&L
Additional Protections in the Event of a CRES Provider's
Default Is Also Reasonable and Lawful

[**P33] Although the Consumers' Counsel primar-
ily focuses on the reasonableness and lawfuiness of the
PUCO decision permitting DP&L to charge its customers
for the costs that DP&L incurred when it made software
changes in order to produce unbundied consolidated cus-
tomer bills, the Consumers’ Counsel also challenges a
pravision of the PUCO order allowing DP&L to recover
from a CRES provider's customers any of DP&L's out-
of-pocket costs resulting from the default of that CRES
provider.

(**P34] The PUCO and DP&L argue that the Con-
sumers' Counsel should not be permitied to raise this
issue because she did not first raise it in the application
for [***1161] rehearing before the PUCQ. Those par-
ties are correct in that R.C. 4903.10 states, "No party
shall in any court urge or rely on any ground for reversal,
vacation, or modification not so set forth in the applica-
tion.." Yet the Consumers' Counsel did challenge the
default recovery mechanism in the application for rehear-
ing, and the PUCO addressed the issue in its order deny-
ing rehearing. The Consumers' Counsel has therefore
properly raised the issue.

[**P35] The defanlt-recovery mechanism approved
by the PUCO is unlawful according to the Consumers'
Counsel because no statutory or regulatory provisions in
Ohio expressly permit that kind of financial protection to
be given to an [*402] electricity distributor like DP&L.
Notably, though, the Consumers' Counsel cites no statu-
tory provisions that disallow the practice either.

[**P36] R.C. 4928.08(B) requires CRES providers
to "provid[e] a financial guarantee sufficient to protect
customers and electric distribution utilities from default,”
and Ohio Adm.Cade 4901:1-24-08(C) allows an electric-
ity distributor (like DP&L) 1o "apply for relief” at the
PUCO if a CRES provider fails to maintain such a guar-
antee. Those provisions -- the only ones cited by the
Consumers' Counsel — do not prevent the PUCO from
approving the kind of additional financial protections
given to DP&L to ensure that it will not incur losses
when a CRES provider in its territory defaults.

[**P37] As one witness testified before the PUCC
about this so-called default recovery rider, it “establishes
a reasonable and appropriate process for the recovery by
DP&L of prudently incurred costs of a CRES provider
default * * * [and] will protect DP&L from costs that
DP&L may incur to procure replacement power 10 serve
customers who had been served by a defaulting CRES
provider." Another witness testified that because DP&L
does not select CRES providers (customers do), and be-
cause DP&L does not benefit from CRES providers' ser-
vices (customers do), it is reasonable for the customers
of a CRES provider to reimburse an electricity distribu-
tor such as DP&L for the out-of-pocket costs DP&L in-
curs when the CRES provider defaults. Testimony before
the PUCO also indicated that similar default recovery

mechanisms currently protect natural gas distributors.

[**P38] The PUCQ cited and agreed with all of
that testirmony, stating in its February 2005 order that the
default recovery mechanism “is not prohibited by any
cutrent statute or rule" and is in fact "permissible under
the current statutory system.” The likelihood that DP&L
will ever invoke the default recovery- mechanism is
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small, the PUCQO noted, but it is "a reasonable method to
spread the risk of the competitive markst."

[**P39] The PUCO's findings as to the reasonable-
ness of this particular provision of the 2004 agreement
are supported by the record, and its iegal conclusion that
the provision is not unlawful is correct, The order, there-
fore, allowing DP&L to recover from a CRES provider's
customers any of DP&L's out-of-pocket costs resulting
from the default of the CRES provider was both reason-
ahle and lawful.

Conclusion

[**P40) For the reasons explained above, the order
of the PUCO that allowed DP&L (1) to shift from CRES
providers to DP&L's customers the costs that DP&L in-
curred to update its computsr software in order to pro-
vide conscolidated customer bills for CRES providers in
its territory and (2) to recover from a [*403] CRES pro-
vider's customers anmy of DP&L's out-of-pocket costs

resulting from the default of the CRES provider was both
reasonable and lawful. The PUCO fully explained the
rationale [***1162] for its order, evidence in the record
supports the PUCO's decision, and the order is not incon-
sistent with any statuiory or regulatory requirements.
Therefore, the order of the PUCO is affirmed. nl

nl In accordance with S.Ct.Prac.R. IX(8},
the Consumers' Counsel filed a list of additional
authorities before the oral argument in this case.
That list of citations was timely filed, and we
therefore deny the PUCO's and DP&L's motions

to strike the list.

Order affimed.

MOYER, C.J., RESNICK, PFEIFER, LUNDBERG
STRATTON, O'CONNOR and LANZINGER, 1J., con-

cur.
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THE PUBLIC UTILITIES COMMISSION OF OHIO

IN THE MATTER OF THE CONSOLIDATED )

DUKE ENERGY OHIO, INC. RATE ) Case Nos. 03-93-EL-ATA ez al.
STABILIZATION PLAN REMAND AND ) .
RIDER ADJUSTMENT CASES )

AFFIDAVIT OF JOCK J. PITTS

STATE OF OHIO )
) §S:
COUNTY OF HAMILTON)

L, JOCK J. PITTS, being first duly cautioned and sworn, hereby state as follows:

1. I am the President of People Working Cooperatively, Inc. (“PWC”), 2 C,in?im;ati,-
based, Ohio non-profit corporation whose mission is to provide ¢ritical home repairs, including
weatherization services, for the very low-income elderly and disabled homeowners residing in
the Duke Energy-Ohio (“DE-0") service territory. PWC has been an intervenor in the earlier
pl;ase of this proceeding (referréd to as the “DE-O RSP Case™), which m@ted in an Opinion and
Order by the Public Utilities Cornmission of Ohio (“PUCO”) that was overturned by the Ohio
Supreme Court on appeal and remanded to the PUCO for this second phase. I make this
statement in response to Duke Energy Ohio’s FirstSet of Interrogatories and Reguests for
Production of Documents Propounded to PWC.

2, In response to DE-QO’s Interrogatoriés 10-12, T was party to meetings with the
Office of Consumers’ Counsel (“OCC”) and to several conference calls with representatives of
the OCC during the course of the RSP Case, the purpose of which was to discuss the possibility

of reaching a stipulation among the consumer and marketer parties. In particular, on April 13,




2004, I was present ar a meeting at OCC’s offices, attended by OCC personnel, representatives
of the consumer parties and representatives of the marketer parties, Although the parties did not
sign a written confidentiality agreement, OCC counsel asked at the beginning of the meeting to
agree to keep the discussions held during the meeting confidential. Subsequent to the meeting,
OCC counsel provided a proposed stipulation for the consumer and marketer parties’ review,
comment and agreement, with the proposed stipulation marked “CONFIDENTIAL
SETTLEMENT OFFER MATERIAL (NOT FOR ANY OTHER USE).” All subsequent e-mail
versions of the OCC proposal were similarly marked. While counsel for PWC was the addressee
on e-mails from OCC and the parties participating in the negotiations with OCC, PWC counsel
forwarded all communications from OCC to me personally.

3. PWC also engaged in séttlement discussions with OPAE separately, although informed
by its counsel that he was having similar discussions with other consumer parties. Again, no
wriiten confidentiality agreement was entered into. Rather, the parties agresd orally to keep the
discussions held in pursuit of settlement of their consumer issues confidential.

Further Affiant sayeth naught.

Y \w & ?‘T\“ﬁgg -

Jock 1. Pitts, President

SWORN TO AND SUBSCRIBED before me, a Notary public, this|4&3hday of March,

2007.
m@mbhl |
STEFANL. O
(SEAL) . NOYARY PUBLIC, sm% OHIO
.- WY COMMISSION EXPRES 06-25<11



DENISE WILLIS, 5/13/04 5:53 PM -0400, CONFIDENTIAL Settlement Proposal

Date: Thu, 13 May 2004 17:53:42 -0400
From: "DENISE WILLIS" <WILLISQocc.state.oh.us>
To: <dboshmlawfacl.com>, <drinebolt€acl.com>, <mkurtzlawfacl.com>,
<Dane,S5tinscn@BaileyCavalieri.com>, <SELOOMFIELD@BRICKER.COM>,
<tobrien@BRICKER.COM>, <broyerébrscolaw.com>,
<Mchristensenf@Columbuslaw.org>, <cgoodman@energymarketers.com>,
<KorkaszABFirstEnergyCorp.com>, <nmorgat€lascintl.org>,
<srandazzo@mwncmh.com>, <RICKSEOHANET.ORG>,
<shawn.leyden@pseg.com>,
<Thomas .McRamee@puc.state.oh.us>, <bakahnévssp.com>,
<mhpetricoff@vsap.com>, <wjairey@vssr.com>
Ccs: "RANWNDY CORBIN" <CORBIN8occ.state.oh.us>,
"BRUCE HAYES'" <HRYESRocc.state.oh.us>,
"BETH HIXON" <HIXONfocc.state.oh.us>,
"ANN HOTZ" <HOTZlocc.state.oh.us>,
“RYAN LIFPE" <LIPPEfocc.state.oh.us>,
"ROSS PULTZ" <PULTZfocc.state.ch.us>,
"DAWN REDMOND-TARKINGTOR" <REDMOND@occ.state.oh.us>,
"LARRY SAUER" <SAUER@occ.state.oh.us>, '
"JEFF BMALL" <SMAILBocc.state.oh.us>,
"DENISE WILLIS" <WILLIS@occ.state.oh.us>
Subject: CONFIDENTIAL Settlement Proposal

Sent on behalf of Jeff Small:

The attached Settlement PFroposal is being distributed to our regular
service list. Please inform me if you believe that others should
receive this material. '

Jeff Small
small@occ.state.ch.us

Denise Willis

Case Team Assistant
oce
willisBocc.state.oh.us

CORFIDENTIALITY NOTICE:

THIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TOD WHICH
IT IS5 ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTIOR IS PROBIBITED. IF YOU ARE NOT OR BELIEVE TEHAT YOU ARE RNOT
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEABE
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECEIVED THIS
MESSAGE, THENW IMMEDIATELY DELETE IT AND ALL OTHER COFIES OF IT. THANK

You,

Attachment converted: Macintosh HD:Proposal(5-13-04.doc {WDBN/MSWD}
(ODOE8ODS ) _

Printed for “Mary W. Christensen” <amchristensen@columbuslaw.org>
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DENISE WILLIS, 10/27/04 4:30 PM -0400, Confidential Settlement Communication in C

Date: Wed, 27 Oct 2004 16:30:07 -0400

From: "DENISE WILLIS" <WILLIS€occ.state.oh.us>

To: <dboehmlaw@aocl.com>, <drinebolt@aol.com>, <mkurtzlawlaol.com>,
<Dane.Stinson@BaileyCavalieri.com>, <SBLOOMFIELD@BRICKER.COM>,
<tobrien¢BRICEER.COM>, <broyer@brscolaw.com>,
<Mchristensen@Columbuslaw.org>, <cgoodmanfenergymarketers.com>,
<RKorkoszA@FirstEnergyCorp.con>, <amorganélascinti.org>,
<tschneiderfmgsglaw.com>, <srandazzo@mwncmh.com>, ,

<RICKS@OHANET.ORG>, .
<shawn.leydenlpseg.con>», <Thomas.McNameelpuc.state.oh.us>,
<vern.margard€puc.state.ch.us>, <William.Wright@puc.state.,oh.,us>,
<bakahn@vsep.com>, <mhpetricoff@vssp.com>, <wjairey@vssp.com>

Subject: Confidential Settlement Communication in Case No. 03-93-EL-ATA

Please see the attached confidential settlement communlcatlon from Jeff
Small in the above capticuned case.

Please contact me if you have any trouble with this email.

Denise Willis
Case Team Assistant

occ
willis@occ.state.oh.us

CONFIDENIIALITY NOTICE:

TEIS COMMUNICATION IS INTENDED ONLY FOR THE PERSON OR ENTITY TO WHICH
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL
GOVERNMENTAL MATERIAL. BNY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS PROHIBITED. IF YOU ARE NOT OR BELIEVE THAT YOU ERE NOT
THE INTENDED RECIPIENT OF THIS COMMUNICATION, DO NOT READ IT. PLEASE
REPLY TO THE SENDER ONLY AND INDICATE TBAT YOU EAVE RECEIVED THIS
MESSAGE, THEN IMMEDIATELY DELETE IT ARD ALL OTHER COPIES OF IT.. THANK

YOU.

Attachment converted: Macintosh ED:SettlementComml0-27-04.pdf (PDF /CARO)

(000F6CD5)
Attachment converted: Macintosh HD:BulletResponsesl0-27-04.pdf (PDF

/CARQ) (000F6CD6)

Printed for “Mary W. Christensen" <mchristensen@columbusiaw.org>
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DENISE WILLIS, 11/3/}4 5:38 PM -0500, Fwd: Confidential Settlement Communication i

Date: Wed, 03 Nov 2004 17:38:03 -0500

From: "DENISE WILLIS" <WILLISRccc.state.oh.us>

To: <Mchristensern@Columbuslaw.org>, <jpitts@pwchomerepairs.org>

Subject: Fwd: Confidential Settlement Communication in Case HNo.
03-932-EL-ATA

As Promised during your discussion today with Janine and Bruce, please
find attached the confidential settlement communication Ffrem OCC, dated
October 27th. Please feel free to discuss these matters with Janlne or
Bruce.

Thank you.

Denise Willis

Case Team Assistant
ocge
willis@occ.state.ch.us

CONFIDENTIALITY NOTICE:

THIS COMMONICATION IS INTERDED ONLY FOR THE PERSON OR ENTITY TO WHICH
IT IS ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL
GOVERNMENTAL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DTSTRIBUTION IS PROBIBITED. IF YOU ARE NOT OR BELIEVE THAT YOQU ARE NOT
THE INTENDED RECIPLENT OF TEIS COHMUHICATIUN DO NOT READ IT. .PLEASE
REPLY TO “THE SENDER ONLY ARD INDICATE THAT ¥OU EAVE RECEIVED THIS
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK
YOU.

Date: Wed, 27 Oct 2004 16:3D:07 -0400

From: "DENISE WILLIS" <WILLIS@occ.state.oh.us>

S5ubject: Confidential Settlement Communication in Case ¥No. 03-93-EL-ATA
Mime-Version: 1.0

Content-Type: multipart/mixed; boundary="= 0828CDF5.B3D2EB21"

Please see the attached confidantial settlement communication from Jeff
Small in the above captioned case.

Please contact me if you have any trouble with this email.

Denise Willis

Case Team Assistant
occC ‘
willisBocc.state.och.us

CONFIDENTIALITY NOTICE:

THIS COMMUNICATION IS INTENDED ONLY FOR TEE PERSON OR ENTITY TO WHICH
IT 15 ADDRESSED AND MAY CONTAIN CONFIDENTIAL AND/OR PRIVILEGED LEGAL
GOVERNMENTARL MATERIAL. ANY UNAUTHORIZED REVIEW, USE, DISCLOSURE OR
DISTRIBUTION IS PFROBIBITED. IF ¥YOU ARE HOT OR BELIEVE TEAT YOU ARE NOT
THE INTENDED RECIPIENY OF TEIS COMMUNICATION, DO ROT READ IT. PLEASE
REPLY TO THE SENDER ONLY AND INDICATE THAT YOU HAVE RECERIVED THIB
MESSAGE, THEN IMMEDIATELY DELETE IT AND ALL OTHER COPIES OF IT. THANK

YOU.

Attachment converted: Macintosh HD:SettlementComml(0-27-04.pdf 2 (PDF
/CARQ) (OOCFE49E)

Printed for "Mary W. Christensen” <mchristensen@columbuslaw.org>
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PREPARED BY: Counsel

15.  Provide and describe all agreements between QCC and any Party to the above
proceedings or any member or affiliate of a Party to the proceedings. Agreements
include written or oral terms agreed upon by the participants and include, but are not
Jimited to, profective agreements, confidentiality agrcr,mcﬁts, agreements (o support or

Oppose any item or position, and any other commitments made among the counterparties.

RESPONSE: See General Objection Nos. 1, 3, and 5. Nonetheless, wi‘ihout wajving
these objections, OCC states that Protective Agreements have been execuied between the
OCC and the following entities: Duke Energy; Duke Energy Retail Sales, LLC; Cinergy
Corp.; and the Ohio Hospital Association. The former three agreements were executed
with counsel who serve Duke Energy, and are readily available to Duke Energy. The

Ohio Hospital Association agreement is attached.

FPREPARED BY: Counsel

16.  Provide any analysis by OCC or its employees, agents, contractors, experts, or
persens regarding the auctions and retail or wholesale competitive prices in Ohio and any
other states including, but not limited to, New Jersey, Maryland, New York, Maine,

Massachusetts, Michigan, Iiinois, Texas, and Georgia.

RESPONSE: Ses General Obiection Nos. 1, 2, 3, 5, and 7. Nonetheless, without
waiving these objections, OCC states that it has filed testimony, comments and/or other
pleadings in Commission proceedings related to 1his subject matier regarding electricity,
which are located on the Commission’s website. For example, see Case Nos. 03-2144-
EL-ATA, 04-1371-EL-ATA, 05-936-EL-ATA, 06-1112-EL-UNC, 04-169-EL-UNC, 06-
1153-EL-UNC, 04-1047-EL-ATA, 03-93-EL-ATA, et al., 05-276-EL-AlR, 02-2779-EL-
ATA, etal, 01-2164-EL-ORD, and 05-376-EL-UNC. Additionally, general information

12
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OHIO ADMINISTRATIVE CODE
Copyright (¢) 2006 Anderson Publishing Company

*+* THIS DOCUMENT 1S CURRENT THROUGH DECEMBER 23, 2006 ***

4901:1 UTILITIES
Chapter 4901:1-20 Transition Plan of Electric Utility

OAC Ann. 4901:1-20-16 (Anderson 2006)

4901:1-20-16 Corporate separation.

(A) Purpose and scope Eleciric utilities are required by section 4928.17 of the Revised Code, o file with the commis-
sion an application for approval of a proposed corporate separation plan. The rule provides that all the state's electric
utility companies must meet the same standards so a competitive advantage is not gained solely because of corporate
affiliation. This rule should create competitive equality, preventing unfair competitive advantage and prohibiting the
abuse of market power. Generally, this rule applies to the activities of the regulated utility and its transactions with its
affiliates. However, to ensure compliance with this rule, examination of the books and records of cther affiliates may be
necessary. Compliance with paragraph (G}(4) of this rule shall begin immediately. Compliance with the remainder of
this rule shall coincide with the start date of competitive retail electric service, January 1, 2001, unless extended by
commission order for an electric utility pursuant to division (C) of section 4928.01 of the Revised Code.

- {B) Definitions

(1) "Affiliates" are companies that are related to each other due to common ownership or contral. The affiliate
standards shall also apply to any intemal merchant function of the electric utility whereby the electric utility provides a
competitive service.

{2) "Electric utilities" are as defined in division (A){11) of section 4928.01 of the Revised Code.

(3) "Fully allocated costs” are the sum of direct costs pius an appropriate share of indirect costs, For purpeses of
this rule, the term "fully allocated costs" shall have the same meaning as the term "fully loaded embedded costs™ as that
term appears in division (A)(3) of section 4928.17 of the Revised Code. ' '

(4) "Employees™ are all full-time or part-time employees of an electric utility or its affibates, as well as consult-
ants, independent contractors or any other persons performing various duties or obligations on behalf of or for an elec-
mic utility or its affibate,

(3) "Competitive supplier” means any entity or entities, including aggregators, brokers, and marksiers, offering to
supply electricity or energy-related goods or services at retail, by sale or otherwise, within the service territory of the
electric utility.

(6) "Customer” means any entity that is the ultimate retail consumer of goods and services,

(C) Beginning on the starting date of competitive retail eieciric service, no electric utility shall supply in this state,
either directly or through an affiliate, a noncompetitive retail electric service and a competitive retail electric service (or
a noncompetitive retail electric service and a product or service other than retail electric service) unless under a com-
mission-approved corporate separation plan. :

(D] Cross-subsidies between an electric utility and its affiliates are prohibited. An electric utility's operating em-
ployees and those of its affiliates shall work/function independently of each other,

{E) Electric utilities tharstructurally separate-regulated eleciric utility business from nonreguliated business and that
certify 10 the commission on an annual basis that there is no sharing of employees and that there are no unregulated
transactions between the electric utility and the unregulated affiliate, may be granted exemptions from certain audit re-
guirements,
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{F) This rule applies to all affiliate transactions and shared services. Transactions made in accordance with rules or
regulations approved by the federal energy regulatory commission, securities and exchange commission, and the com-
mission, which rules the electric utility shall maintain in its cost allocation manual (CAM) and file with the commission,
shall pravide a rebuttable presumption of compliance with the costing principles contained in this rule. Upon a showing
of reasonable grounds for complaint, the electric utility has the burden of proof to demaonstrate compliance with ap-
proved transactional costing rules or regulations.

{G) Electric utilitics are required by section 4928.17 of the Revised Code to file an application for approval of a
proposed corporate separation plan. The proposed plans shall include provisions relating to the following:

(1) Structural safeguards

(a) An electric utility shall place a copy of the minutes of each board of directors meeting in the CAM in accor-
dance with paragraph (J) of this ruie, where it shall be maintained for a minimum of three five years.

(b) An electric utility may not share employees with any affiliate, if the sharing, in any way, violates paragraph
(G)(4) of this rule. An electric utility shall maintain in the CAM a copy of the job description of each shared employee
(except for shared consultants and shared independent contractors). The zlectric utility shall maintain in the CAM a list
of the names of and job summaries for shared consultants and shared independent contractors. An electric utility shall
ensure that all shared employees appropriately record and charge their time based on fully allocated costs. An eleciric
utility shall add to the CAM a copy of al] transferred employees' previous and new job descriptions.

{c) Eiectric utilities and their affiliates that provide services to customers within the electric utility's service terri-
tory shall function independently of each other and shall not share facilities and services if such sharing in any way vio-
lates paragraph (G)4) of this rule,

(d) During an interim period, an electric utility has the burden of establishing "good cause” for selecting an interim
functional separation plan (as opposed to a structural separation). The interim plan shall provide a detailed timeline for
progression to full structurat separation and shall be subject to periodic commission staff review at.the staff's discretion.

(2) Separate accounting Each electric utility and its affiliates shiall maintain, in accordance with generally accepted
accounting principles and an applicable uniform system of accounts books, records, and accounts that are separate from
the books, records, and accounts of its affiliates.

(3) Financial arrangements Except as the commission may approve, the financial arrangements of an electric unility
are subject to the following restrictions:

(a) Any indebtedness incurred by an affiliate shall be without recourse to the eleciric utility.

(b) An electric utility shall not enter into any agreement with terms under which the electric utility is oblipated to
commit funds 1o maintam the financial viabihity of an affiliate.

(c) An electric wtility shall not make any investment in an affiliate under any circumstances in which the electric
utitity would be liable for the debts and/or liabilities of the affiliate incurred as a result of actions or omissions of an
affiliate.

(d) An electric utility shall not issue any security for the purpose of financing the acquisition, ownership, or opera-
tion of an affiliate.

(e} An electric utility shall not assume any obligation or liability as a guarantor, endorser, surety, or otherwise with
respect to any security of an affiliate,

(f) An electric utility shall not pledge, mortgage, or use as collateral any assets of the electric utility for the benefit
of an affiliate.

(4) Code of conduct

(2) The electric utility shall not release any proprietary customer information (e.g., individual customer load pro-
files or billing histories) to an affiliate, or otherwise, without the prior authorization of the customer, except as required
by a regulatory agency or court of law.

(b) On or after the effective date of this rule, the electric utility shall make customer lists, which include name, ad-
dress, and telephone number, available on a nondiscriminatory basis to all nonaffiliated and affiliated certified retail
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electric competitors transacling business in ils service territory, unless otherwise directed by the customer. This para-
graph does not apply to customer-specific mformation, obtained with proper authorization, necessary 1o fulfill the lerms
of a contract, or information relating to the provision of general and administrative supper services.

{c) Employees of the slectric utility's affiliates shall not have access to any information about the electric wtility's
transmission or distribution systems (e.g., system operations, capability, price, curtailments, and ancillary services} thal
is not contemporaneously and in the same form and manner available to a nonaffiliated competitor of retail electric ser-
vice.

(d} Eiectric utilities shall treat as confidential ail information obtained from a competitive supplier of retai: electric
service, both affiliated and nonaffiliated, and shall not release such information unless a competitive supplier provides
authorization to do so, or unless the information was or thereafter becomes available 10 the public other than as 2 result
of disclosure by the electric utilities.

(e) The electric utility shall not tic (nor allow an affiliate to tie) or otherwise condition the provision of the electric
utility's regulated services, discounts, rebates, fee waivers, or any other waivers of the electric utility's ordinary terms
and conditions of service, including but not limited to tariff provisions, to the taking of any goods and/or services from
the electric utility's affiliates.

(f) The electric utility shall ensure effective competition in the provision of retail electric service by avoiding anti-
competitive subsidies flowing from a noncompetitive retail electric service to a competitive retai] electric service or to a
prodict or service other than retai! electric service, and vice versa.

() The electric utility, upon request from a customer, shall provide a complete st of all suppliers operating on the
system, but shall not endorse any suppliers nor indicate that any supplier will receive preference because of an affiliate
relationship.

{h) The electric utility shall ensure retail electric service consumers protection against unreasonable sales practices,
market deficiencies, and market power.- Employees of the electric utility or persons representing the electric utility shall
not indicate a preference for an affiliated supplier. All electric utilities shall, at a minimum, pravide information in their
transition filings so as to enable the commission to determine whether they have met their burden of proof to satisfy this
paragraph as it relates to joint advertising between the electric utility and an affiliate, joint marketing activities between
the electric utility and an affiliate, and the use of the name and logo of the electric utility.

{i) The electric utility shall provide comparabiz access to products and services related 1o tariffed products and ser-
vices and specifically comply with the following: (i} An electric utility shall be prohibited from unduly discriminating in
the offering of its products and/or services; '

(ii) The electric utility shall apply all tariff provisions in the same manner 1o the same or similarly situated entities,
regardless of any affiliation or nonaffiliation;

(iif) The electric utility shall not, through a tariffl provision, a contract, or otherwise, give is affiliates preference
over nonaffiliated competitors of retail electric service or their customers in matiers relating to any product and/or ser-
vice;

(iv) The electric utility shall strictly follow all tariff provisions;

(v) Except to the extent allowed by state law, the electric utility shal! not be permitied to provider discounts, re-
bales, or fee waivers for any state reguliated monopoly service; and

(vi} Violations of this rule shall be enforced and subject to the disciplinary actions described in divisions (C) and
(D) of section 4928.18 of the Revised Code. ‘

(j} Shared representatives or shared employees ol the electric utility and affitiated competitive supplier shall clearly
disclose upon whose behalf their representations to the public are being made.

(k) Neotwithstanding paragraph (G)(4) of this rule, in a declared emergency situation, an electric utility may take
actions necessary 1o ensure public safety and system reliability. The electric utility shall maintain a log of all such ac-
tions that do not comply with paragraph {G){4) of this rule, which Jog shall be subject o review by the commission.

(5) Complaint procedure The electric utility shall establish a complaint procedure for the issues concerning com-
pliance with this rule. All complaints, whether written or verbal, shall be referred to the general counsel of the wtility or
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their designee. The legal counsel shail orally acknowledge the complaint within five working days of its receipt. The
lcgal counsel shall prepare a written statement of the complaint that shall contain the name of the complainant and a
detailed factual repart of the complaint, including all refevant dates, companies involved, employees involved, and the
specific ¢laim. The legal counsel for the electric utility shall inform the complainant that the complainant has the right
to submit a written characterization of the complaint and the facts supporting it for entry into the CAM. If the complain-
ant desires to submit such a writien characterization, the legal counsel for the electric utility shall include that charac-
terization in the CAM. The legal counsel shall communicate the results of the preliminary investigation to the com-
plainant in writing within thirty days after the complaint was received, including a description of any course of action
that was taken. The legal counsel for the electric utility shall inform the complainant that the complainant has the right
te submit a response to the results of the preliminary investigation and‘or action taken by the electnic utility for entry
into the CAM. If the complainant desires to submit such a written response, the legal counsel for the electric utility shall
inciude that response in the CAM. The legal counsel shal) keep a file in the CAM, in accordance wilh paragraph (J) of
this rule, of all such complaint statements for a period of not Jess than five years. This complaint procedure shali not in
any way limit the rights of a party to file 2 complaint with the commission.

(H) Additional transition plan content requirements for a corporate separation plan

(1) A description and timeline of all planmed education and training, throughout the holding company structure, to
ensure that electric utility and affiliate employees know and can implement the policies and procedures of this rule.

(2) A copy of a policy statement to be signed by electric utility and affiliate employees who have access to any
nonpublic electric wtility information, which indicates that they are aware of, have read, and will follow &l policies and
procedures regarding limitation on the use of nonpublic electric utility information. The statement will include a provi-
sion stating that failure to observe these limitations will result in appropriate disciplinary action.

(A description of the mternal compliance monitoring procedures and the methods for corrective action for com-
pliance with this rule.

{4) A detailed description outlining how the electric uiilify and its affiliafes will comply with this rule, except para-

graph (K) of this rule. The formaz shall list the rule and then provide the description. For example: Corporaie separation
paragraph (G)(1){(b) of this rule - an electric uiility may not share employees with any affiliate, if the sharing, in any
way violates paragraph (G)4) of this rule.

- Detailed description of compliance.

(5} Each eleciric wtility shall make availabie for commission staff review the initial CAM, the contents of which
are set forth in paragraph (J) of this rule.

(6} A detailed listing of the electric utility's electric services and the electric utility's transmission and diswribution
affiliates' electric services.

(1) Access to books and records

(_1) The commission staff has the authority to examine books, accounts, and/or other pertinent records kept by an
electric utility or its affiliates as they may relate to the businesses for which corporate separation is required under sec-
tion 4928.17 of the Revised Code. '

(2) The commission staff may investigate such electric uiility and/or affiliate operations and the interrelationship of
those operations at the commission staff's discretion. In addition, the employees and officers of the electric utility and its
affiliates shall be made available for informational interviews, at 2 mutually agreed time and place, as required by the
commission staff to ensure proper separations are being followed.

(3) If such employees, officers, books, and records cannot be reasonably made avaitable to the commission staff in
the state of Ohio, then upon request of the commission staff, the appropriate electric utility or affiliate shall reimburse
the commission for reasonable travel expenses incurred.

(1) Cost allocation manual

(1) Each electric utility's affiliate, which provides products and/or services to the electric utility and/or receives
products and/or services from the electric wtility, shall maintain information in the CAM, documenting how costs are
allocated between the electric utility and affiliates and the regulated and nonregulated operations.
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(2) The CAM will be maintained by the electric utility.

(3) The CAM is intended to ensure the commission that no cross-subsidization is occurring between the electric
utility and its affihates.

{4} The CAM will include:

{a) An arganization chart of the holding company, depicting all affiliates, as well as & description of activities in
which the affiliates are involved;

{b) A description of all assets, services, and products provided to and from the electric utility and its affiliates;

(c) All documentation including written agreements, accounting bulietins, procedures, work order manuals, or re-
lated documentts, which govern how costs are allocated between affiliates;

{d) Information on employees who have either transferred from the electric utility to an affiliate or are shared be-
tween the electric utility and an affiliate and shall be consistent with paragraph (G)(1)(b} of this rule.

(e) A log of all complaints brought to the utility regarding this rule; and

(f) Board of director minutes.

(5) The method for charging costs and transferring assets shall be based on fully allocated costs.
{6) The costs should be traceable to the books of the applicable corporate entity.

{7) The electric utility and affiliates shall maintain al! underlying affiliate iransaction information for 2 minimum
of five years.

(8) Following approval of a corporate separation plan, an electric utility shall send to the director of the utilities
department of the commission (or their designee) every six months a summary of any changes in the CAM.

(9) The eleciric wiility shall designate an employee who will act as a contact for the commission staff, when seck-
ing data regarding affiliate transactions, personnel transfers, and the sharing of employees. The electric utility shall up-
date the commission of changes in the contact.

(K} Commission staff audits
(1) The commission staff will perform an audit of the CAM in order 1o ensure compliance with this rule.

(2) In order 1o facilitate meaningful data collection, the mma} engagement shall cover the first twelve moaths after
the starting date of competitive retail electric service.

(3) Audits will be at the commission staff's discretion, but will attempt to follow a biennial schedule, upless other-
wise ordered by the commission.

(4) During an interim functional separation period, additional audits may be required and an extemat auditor se-
lected and managed by the commission may conduct the audit.

History

Eff 3-10-00; 10-23-04
Ruie promulgated under: RC 111,15
Rule authorized by: RC 4928.06
Kule amplifies: RC 4928.17, 4928.18, 4928.31(A)(2), 3928.34(A)(B)
R.C. 119.032 review dates: 08/02/2004 and 11/30/2008
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BEFORE
THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the Application of

The Cincinnati Gas & Electric Company

To Modify its Non-Residential Generation
Rates to Provide for Market-Baged Standard
Service Offer Pricing and to Establish a Pilot
Alternative Compstitively-Bid Service Rate
Option Subsequent to Market Development
Period

Case No. 03-93-EL-ATA

i gl L L Y S

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated
with The Midwest Independent Transmission
System Operator

Case No. 03-2079-EL-AAM

LR L N R )

In the Matter of the Application of The
Cincimnati Gas & Electric Company for
Authority to Modify Cumrent Accounting
Procedures for Capital Investment in its
Electric Transmission and Distribution
System And to Establish a Capital
Jovestment Reliability Rider to be Effective
Afier the Market Development Period )

Case No. 03-2081-EL-AAM
Case No. 03-2080-EL-ATA

R S AT S T A T S

- MEMORANDUM CONTRA OF THE
OFFICE OF THE OHIO CONSUMERS’ COUNSEL
TO CINCINNATI GAS & ELECTRIC COMPANY’S
APPLICATION FOR REHEARING
I INTRODUCTION
On September 29, 2004, the Public Utilities Comrmission of Ohio (“Commission”) issued
an Opinion and Order (“Order”) in the above-captioned cases that contained rates and terms of
service that differed in some respects from a Stipulation and Recommendation (“Partial
Stipulation™) filed by the Cincinnati Gas & Electric Company (“CG&E” or the “Company”) and

agreed to by some of the intervenors in these cases. The Office of the Ohio Consumers’ Counsel

(“OCC™), the Ohio Marketers Group and Constellation Power Source, Inc, as well as the



Company filed applications for rehearing of the Commission’s Order on October 29, 2004. The
OCC, pursuant to Ohio Adm. Code 4901-1-35, submits this Memorandum Conira to CG&E’s
Application for Rehearing,

CG&E’s October 29, 2004 filing improperly ventures outside the statutory purpose of an
application for rehearing and the Commission’s authority on rehearing, as set forth in R.C,

4903.10:

Such application [for rehearing] shall be in writing and shall set

forth specifically the ground or grounds on which the applicant

considers the order to be unreasonable or unlawful. No party shall

in any court urge or rely on anty ground for reversal, vacation, or

modification not so set forth in the application.
CG&E asks the Commission to “either (I} reinstate the [Partial] Stipulation; {II) adopt the
alternative proposal more fully described in the attached memorandum in support and
attachments 1, 2, and 3, or, (III) acknowledge and approve CG&E's statutory right to implement
its previously filed market-based stand service offer (MBSSO).”! CG&E’s efforts to submit
another post market development period (“post-MDP”) application in the guise of an application
for rehearing should be rejected as untawful.

The new proposal by CG&E should be limited to secking approval of 2 new plan that is

subject to investigation by the Commission and all interested parties, subject to a hearing, and
after bricfing is concluded regarding the factual, policy and legal implications of the new

proposal.’ Nonetheless, the Company’s proposals regarding three alternative routes will be

addressed seriatim as part of this pleading,

' CG&E Application for Rehearing at 2.

2 R.C. 4903.09; R.C. 4909.18.



1L ARGUMENT
A, The Commission Should Not “Reinstate” the Partial Stipulation’

CG&E states twelve “assignments of error” that, in total, essentially state that the
Commission should not have made any modifications to the Partial Stipulation.* The OCC’s
reasons for opposing the Partial Stipulation are amply staied in the OCC’s Brief, Repty Brief and
Application for Rehearing® Separately, the Company argues that the “Comumission’s Order is
unlawful on six connts.” These matters will be addressed in this pleading °

CG&E first argues that, “absent the consent of CG&E,” the Commission may not *set the
competitive retail electric service price that CG&E may offer consumers through its MBSSO.””
The Commission previcusly rgjected CG&E’s argument in the context of the Commission’s
promulgation of competitive bidding rules.

[Allthough the provisions of MBSSO and CBP provide for
generation service, it is incorrect fo state that these service offerings
are not subject 1o the Commission’s jurisdiction. Section
4928,14(A), Revised Code, specifically provides for MBSSO tariffs
to be filed with the Commission under Section 4909.18, Revised

Code, and Section 4928, 14(B), Revised Code, Tequires the adoption
of rules for the provision of CBP.2

——

* CG&E's nomenclature regarding “reinstating” the Stipulation is misplaced. E.g.-Application for Rehearing at 5.
The Commission never adopted the Stipulation, so thers is nothing to “reinstate.”

1 CG&E Application for Rehearing at 5-8. As stated in the OCC’s briefs in this case, the Stipulation contained
many illegal provisions that the Commission shounld not approve. The OCC has argued that additional modifications
are required by Ohic law, CCC Application for Rehearing {(Oclober 29, 2004},

* OCC Brief (June 22, 2004), OCC Reply Brief (July 2, 2004); OCC Application for Rehearing (October 29. 2004),
The OCC opposed the Partial Stipulation on palicy as well as legal grounds. See, .g., OCC Application for
Rehearing &t 25 (“dsmand side management and demand response programs™). The OCC’s argumments in its eatlier
pleadings are incorporated herein,

S CG&E Application for Rehcaring at 23.

1.

* In rc Prommdgation of Rules Pursuant to Section 492814, Revised Code, Case No. 01-2164-EL-ORD, Entry On
Rehearing at 2 (February 4, 2004} ("Rules Cage [72-2164"").



As cited by the Commission in Rules Case 01-2164, R.C. 4949,18 provides for Commission
authority over an application by “any public utility desiring to establish any rate.” CG&E itself
relies on such Commission jurisdiction when this position suits its purposes. For example,
CG&E asks the Commission to impose CG&E’s plan to unreasonably raise rates while
discournging competition by making only a portion of rates associated with the Company’s
generation-telated services bypassable. CG&E also proposes that the Commission “open a
proceeding to determine the conditions under which an clectric distribution utility mey purchase
or build a generating facility and recover the costs.” Subject matter jurisdiction may not be
conferred or withdrawn by the “consent of CG&E" in total or in part, and may not be conferred
or withdrawn by the Company whex such jurisdiction is advantageous to CG&E. CG&E’s own
arguments in these cases support the Commission’s earlier holding regarding jurisdiction.

Moreover, the General Assembly has not granted electric utilities the power of consent
over the Commission’s adjudication. When the General Assembly granted the power of consent,
85 in certain telephone utility ratemaking, the General Assembly was explicit."® Therefore,
CG&E does not have the power of consent in this proceeding, as reflected in the principle of
expressio unius est exchusio alterius.

In the absence of a statutory provision for Commuissicn orders to be subject to CG&E’s
consent, CG&E is left with what is stated in Ohio law. The Ohic General Assembly provided for
& rehearing process and an appeal process. An eleciric utility’s consent is not part of the process:

“the making of such an application shall not excuse any person from complying with the ordes,

® CG&E Application for Rehearing at 5 (emphasis added).

Y R.C.4927.04(AX1).



or operate fo stay or posipone the enforcement thereof, without a special order of the
commission.”"!

The Company’s first argument on rehearing shouid be rejected.

Second, CG&E argues that R.C. 4928.02(G) prohibits the Commission from ordering the
Company to “subsidize the market.”'? CG&E argues that the Order should not have made charges
for the Company's generation-related services more bypassable and that the Commission may not
order the Company to provide certain limited concessions that CG&E offered to settle these cases
with favored signatories.” As stated in the OCC’s briefs and its Application for Rehearing, mon-
bypassable charges for CG&E’s generation-related services are illegal and anti-competitive.” The
Commission’s removal of n on—bypagsable charges for more customers is a step towards compliance
with R.C. 4928.14, not 2 subsidy. On rehearing, the Commission should remove the remaining:nen-
bypassable charges related to CG&E’S generation-related services. The Commission should xeject
the Partial Stipulation that proposes a complex and iliegal scheme that would limit competitien after
the end of the market development period.

Third, CG&E argues that the Order is conﬁscatory because it limits the Company’s ahility
to recover costs. CG&E believes that it will incur costs that suppart the imposition of 2 “rate
stabilization charge” (“RSC”) and “anmually adjusted component” (“AAC”) charge that are

contained in the Partial Stipulation.”® These charges eonstitute the non-bypassable portion of the

" R,C. 4903.10(B),

1d. at 24.

P Id at25.

" See, e.g., OCC Brief at 51 (June 22, 2004); R.C. 4928.14.

" CG&E Application for Rehearing at 25-26,



standard service offer proposed by CG&E.'® In reality, these charges cover the provision of
generation-related services that are illegal and anti-competitive as argued directly above.

CG&E’s also states in its third argument that the Commission “fail[ed] to permit CG&E to
establish accounting deferrals for residential distribution costs and to extend the residential
regulatory transition charges fuough December 31, 2010.*17 CG&E argues that a 1983 court casc
did pot consider accounting deferrals to be a rate increase.'® However, the Commission correctly
based its decision on the electric restrocturing legislation enacted in 1999 (sixieen years after the
decision cited by CG&E) that imposed a freeze on electric rates.”

The “clear statutory authority” pointed to by CG&E° regarding regulatory transition
charges, R.C. 492840, does not permit the Commrission ta order transition charges bcybnd those
agreed to by CG&E and approved by the Commission in CG&E'’s electric transition plan (“BTE™)
cases. Such achange is illegal as a maiter of contract law and collateral tawatc:ppel.2 ' Also, no
evidentiary record exists in these cases to suppaort transition costs above those anthorized by the
Commission in CG&E’s ETP cases. Moreover, it is disingenuous for the Company to agree to a
provision in a settlement as part of a quid pro quo and then, years later, seek to unilaterally take
back a concession. This creates an imbalance in the first case (in this situaﬁén, iﬁ the CG&E
ETP cases) and shows a lack of good faith on the part of the Company. The Commission. should

not reward such attempt because regulatory approval would create significant uncertainty

%6 The rate stabilization charge is bypassable for some customers under limited conditions. Stipulation at 7. The
Order increases the potential number of customers who can bypass the charge {Order at 19), but does not eliminate
the nen-bypassable charge for any class of customers.

"CG&E Application for Rehearing at 26,

® 1d., citing Office of Consumers’ Counsel v. Pub. Util Comm. 6 Ohio 5t 3d 377, 378-379.

¥ Order at 34.

® CG&E Application for Rehearing at 26,

# Sec, ¢.g., OCC Brief at 20-24 (June 22, 2004),



regarding whether parties can rely on the terms of 4 settlement. Changes to a settlement should
only occur if all parties agree to an amendment to that settlement. The Company may not turn
back the clock on its ETP cases, and the Commission should firmly take this position,

Fourth, CG&E argues that the Commission decided ﬁ1ese cases based on “evidence on ‘rate
shock’ ” that lies outside the record,” The Company’s argument seems limited to 2005 charges that
do not apply to residential custoners.® However, the OCC is concemed that this fourth “count”
again attempts to support CG&E’s illegal scheme io collect a RSC and an AAC charge from all
customers {1.e. inciuding residential customers). The Company’s standard service offer should be
market-based -- as required by R.C. 4928.14 and supported by the OCC on nurnerous occasions® —-
and not be based on the recovery of costs that CG&E claims based on its generation-related
services.  The Commission should not lose sight of the fact that CG&E's proposals would saddle -
customers with significant rate increases.

Fifth, CG&E claims that the Commission’s Order “threatens CG&E with divestiture of its
generation assets” and that the Company “is not bound by the Transition Plan Stipulation approved
by the Commission in case no. 99—1658—3L_ETP.”25 The Company’s fimdamental, preposterous
position appears to be that it can ignore Commission regulation and the Company’s agreements
whenever it suits CG&E! The Company crafted and executed the stipulation in its ETP case (the
“Transition Plan Stipulation™) that the Commission adopted, in principal part, in the ETP cases.

The Company committed to support the limitations placed in the Transition Plan Stipulation. The

2 CG&E Application for Rehearing at 26-27.

 Otder at 32. The CG&E Application for Rehearing contains fow point citations to the Order causing a degree of
imprecision in the Company’s argumenis.

* OCC Brief at 11-12 (Junc 22, 2004); OCC Reply Bricf at 18-20 (July 2, 2004); OCC Application for Rehearing at
7-11 {October 28, 2004),

™ CG&E Application for Rehearing at 27,



Company failed to object to the Commuission’s order in CG&E’s ETP cases, and the Company has
fost its right to appeal the order.® The Company is legally bound ic the corparate separation plan
that it agreed to in its ETP cases. While the Order in the above-captioned casss upholds many of
the requirements contained in the CG&E’s ETP cases, it is illegal to penmit the Company to delay
its corporate separation obligations indefinitety.”

The Company’s corporate separation plan, established pursuant to the requirements of R.C.
4928.17, does not require “divestiture” of gencration assets but reqﬁires the provision of generation
and “wires” services through “fully separated affiliates.”” The Company’s corporate separation
plan was established, in compliance with R.C. 4928,17(A)3), to “ensure that the utility will not
extend any undue preference or advantage to any affiliate, division, or part of its own business
engaged in the business of supplying the competitive retail electric service * * *.”® The connection
between CG&E’s eleciric distribution utility and its generation functions lies at the heart of the
problem with the Company’s applications in these cases and the proposed Partial Stipulation.
CG&E secks the protection of the generation portion of its business by means of adding charges that
are non-bypassable untess the customer agrees to the loss of essential distribution service. No other
provider of generation service is likewise positioned. Enforcement of CG&E’s corporaie separation

plan is required by the law and supports the policy goals stated in R.C. Chapter 4928.

B R.C. 4928.10.
T OCC Application for Rehearing at 17-18 {October 29, 2004).

? The word “divestiture” or "divest” are not found in the Chapter 4928 statutes regarding corporate separation.
That chapter requires the operation of certain parts of the utitity business throngh separate affiliates.

B R.C. 4928.17 provides that, “beginning on the starting date of competitive retail electric sexvice, no electric utility
shall engage in this state * * * in the businesses of supplying & noncompetitive retail electric service, or in the
businesses of supplying & noncompetitive retail electric service and supplying a product or service other than retail
electric service, unless the ulility implements and operates under a corporate separation plan that is approved by
the public wiilities commission under this section * * * * (Emphasis added.) Compliance is not optional,



Sixth, CG&E states that R.C. 4909.18 provided the Commission with only six months to
decide these cases and that the Commpany is entifled, pursuant to R.C. 4908.42, to “implement the
MBSSO rates for non-residential consumers set forth in [CG&E’s] January 10, 2003 application on
January 1, 2005, While the rates that CG&E threatens to implement are non-residential, the OCC
is concerned that the Company may apply its faulty reasoning to residential charges at a later point
in time.

R.C. 4909.18 does not require a decision within six months; it allows for such a decision
“where practicable.” Following CG&E's juggemaut of legal reasoning, the Company claims that
the Commission’s lacks subject matter jurisdiction in these cases,” claims that it made filings
pursuant to the Comamission’s jurisdiction under R.C. 4909.18,* and finally claims that the
reference in R.C. 4909.42 to filings pursuant to R.C. 4909.18 entitles the Company to Imposs rates
other than those prescribed by the Commission in these cases.® R.C. 4909.42 does not support
CG&E’s tortured interpretation of the law, That section addresses a process for implementing rates
if the Commission does not act within a prescribed period, as well as a mechanism to reconcile
interim rate increases with the Commission’s final order. As stated above, CG&E relies upon the
jurisdiction of the Commission in these cases and again in its sixth “count,” However, CG&E’s
various applications in these cases were not filed so as to conform to the regnirements of R.C.
4909.18 regarding the substance of the fikings or the notice requirements.™ R.C. 4909.42 does not

permit a public utility to “implement rates without refund,” but states that a utility need not refund

1 CG&E Application for Rehearing at 28,
3 1d. at 23.24.
#1d. ar27.

M1d. ar 28,

3 For example, CG&E has not provided the exhibits mentioned in R.C. 4909.18 or sought any waiver concerning
those requitements. ‘



amounts that “exceed the amounts authorized by the commission’s final order.” The Company
must comply with the Commission's final order,” so there could be no amounts charged in 2005
that exceed the amounts finally anthorized by the Commission. |

CG&E has failed to support its assignments of error in its Application for Rehearing. The
Commission should deny CG&E's application for rehearing and adjust the Order in these cases

according 1o the matters raised by the OCC on rehearing.

B.  The Commission Should Not Adopt CG&E’s Alternative Proposal

A major portion of the Company’s pleading is devoted to the description of yet ancther,
“alternate” proposal by CG&E regarding post-MDP service. Such a proposal is not a proper part of
an Application for Reheating of an Order in a case that has been pending sincé 2003, The General
Assembly prohibited the sort of surprise proposal that has been filed by CG&E.

The princtpal prohibition against CG&E's altemativé is found in the legal requirement that
an applicant must give the public notice of propesed rates and other proposals af the outset of the
case - ot at the end of the case as CG&E has filed for its “altemative,” While CG&E'’s proposal

might be properly made part of & new application for the approval of rates, with an opportunity for

¥ R.C. 4903.25. A person who willfulty fails to comply with a commission ordet is “guilty of a felony of the fifth
degres.” R.C. 490399,

% R.C. 4900.19; R.C. 4909.43(B).

10



hearing and other duc processes, the Commission should be concerned (in any event) that the new
proposal contains blatantly unlawfizl requests.”’

CG&E'’s new proposal would eliminate the “special residential shopping incentive”
provided in the Partial Stipulation,® impose a new “infrastructurs maintenance fund” based on the
Jegacy “Jittle g” rate,™ assess a new “system reliabifity trackes’ using an uncapped flow-through
mechanism,* continue restrictions on the bypassability of unjustified “provider of last resort”
charges," modify the charge for the “annual adjustment component” from the Partial Stipulation
and from the Order,” and reject the Commission’s recogniti?m that CG&E costs can decrease to
mitigate against cost increases that the Company proposes placing in the “anoual adjustment
component.”™* The OCC's preliminary anatysis suggests that CG&E’s new proposal would likely
result in more than a 20 percent increase in “liftle g for a non-shopping residential customer m-

2006, before any consideration of increases in the “wires™ portion of the bill that are proposed by

¥ See, e.g., 4909.18. CG&E asks the Commission to consider on “rehearing” matters that have not had a hearing,
R.C. 4903,10 states that the Commission “shall not upon such rehearing take any evidence that, with reasonable
diligence, could have been offered upon the origimal hearing.” CG&E is required to maks its new proposals na
new application, ' '

Also, the only party that has stated its agreement to the new terms is an affiliate of FirstEnergy Corp. FirstBoergy
Solutions Corp. Memorandum in Support (Navember 4, 2004). Such weak agreement does not satisfy the
Comunission’s standard, under Chio Adm. Code 49901:1-35-02, of “substantial support.” CG&E’s concept that
parties will show agreement with the alternative proposal in their own filings also contravenes the Commigsion’s
rules. There is no legal mechanism at this Jate stage of the case, in R.C. 4903.10 or ¢lsewhers, for partics to support
an altemative proposal stated in an application for rehearing. Ohio Adm. Code 4901-1-35(B) provides for partics to
file a “memorandum contra™ the rehearing application, not 2 memorandum in support as encouraged by CG&E.
¥ OG&E Application for Rehearing, Attachment 1 at 10.
® CG&E Application for Rehearing af 12.

“1d. at 13.
Y1d.
“1d.

*d.

11





