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(EXHIBIT MARKED FOR IDENTIFICATION.) 

EXAMINATION (continued) 

By Mr. Small: 

Q. -Mr. Ficke, I've had marked 

which is in front of you, it's 

and is titled an Option Agreement Between 

Cinergy Retail Sales, LLC and 

Have you seen Exhibit 12 before, the 

document that's Exhibit 12 before? 

A. I don't believe I have. 

Q. Would you turn back to Exhibit 3? 

A. Okay. 

Q. In answer to one of my previous questions 

you referred to option agreements. Are you --

whether you've seen Exhibit 12 or not, are you 

generally aware of the existence of option agreements 

entered into during the time frame of December 2 004 

and January 2005? 

A. Yes, I remember that -- I understood that 

Cinergy Retail Sales and the groups 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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êre negotiating and, in fact, entered into 

what I called option agreements. 

Q. Right. And when you refer toj 

you're referring to the parties in the column labeled 

5 Party 2 and the agreements that are listed as option 

6 agreements. 

7 A, Correct. 

8 Q. Whendidyou become aware of the --

9 generally aware of the agreements that you referred 

10 to oa fl|^BBIVi the option agreements? 

11 A. Around the rime frame that they were 

12 signed. 

13 Q. 

14 A. 

15 Q. 

16 agreements? 

17 A. I t would h a v e e i t h e r b e e n t h r o u g h e - m a i l 

13 o r h a l l w a y c o n v e r s a t i o n , a l e t t e r . I d o n ' t r e c a l l 

19 how, b u t i t c o u l d h a v e b e e n any one of t h o s e . 

20 Q. And a r e you f a m i l i a r w i t h t h e i n d i v i d u a l s 

21 who worked on d r a f t i n g t h e o p t i o n a g r e e m e n t s ? 

22 A. Not f i r s t h a n d , a l t h o u g h I would h a v e 

t h a t H | | m | | | H | | m i ^ H | H | | [ m i | ^ ^ ^ ^ B y w o u l d have 

24 been i n v o l v e d i n t h a t d r a f t i n g . 

Yes 

And how did you become aware of those 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Q. Wculd it have included the other 

individuals that you mentioned earlier as having been 

involved in the 

A. Yeah. You asked about the drafting 

specifically here, but with regard to the entire 

agreement, the individuals that I mentioned that were 

representing Cinergy Retail Sales of course would 

have guided the drafting of these option agreements. 

Q. Okay. How about ̂ H H | H | H y ? h o you 

mentioned earlier? 

A. You know, I would ask -- I would ask 

that question. I am not aware of his level of 

involvement with the option agreements, because I 

wasn't involved. I knew he was involved in the 

others because I was involved in those, but I don't 

know to what extent he was involved in the option 

agreements, 

Q. So you're more involved in the 

over the fl^HH|[|^H^^^^^^^I^^H|^HHPand 

not involved in negotiating or -- when you say 

"negotiating," I'm talking about the broader context 

that you were talking about, preparing and background 

and so forth, you were more involved in 

AB.MSTRONG & CKEY, INC., Columbus, Ohio (614) 224-9481 
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fiiiiiimimiBHF I 
e-mails from the Cinergy Retail S a l e s representatives 

or from the 

recall ex^ei 

lawyers as things were going on. I don't 

getting a copy of the option agreements 

either drafts or finals. And I think that just 

speaks to rr 

particular 

Q. 

the end of 

A. 

Q. 

y level of involvement during that 

time frame. 

The timie frame you're talking about is 

mttm 
Correct. 

And do you know why a third round of 

negotiations were undertaken with customers such as 

A. 

the JHHI 

U p w h i c h o n ^ ^ P ^ ^ H B ^ V 

I believe that the previous agreements. 

Ipagreements, would have been voided by 

the Commission's action. 

Q. 

agreements 

A. 

Q. 

agreements 

And how is that connected with the option 

were dated around m / / I K K / ^ / / / / / K 

I don't know that it is connected. 

Well, my question was why were the 

-- third round of negotiations undertaken, 

and your response was that others' second round was 

voided. I 

^question wh 

don't think that's responsive to my 

ich is: Why was a third round of 

ARMSTRONG i OKEY, INC., Columbus, Ohio (614) 224-9481 
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negotiations and agreements undertaken? 1 

MR. DORTCH: 

1 asked and answered. 

MR. SMALL: 

answered, so . . . 

A. The only th 

that the Cinergy Retail 

Objection; question was 1 

Well, the question wasn't j 

ing that I can speculate is 

Sales was interested in the 

option and the customers were interested in, you 

know, selling that option. 1 

Q. Previously, and 1*11 refer to Exhibit 6, 

we had a discussion about the J ^ ^ M M M agreements and 1 

this particular agreeme 

the i m B H H ^ H V 
the agreements about th 

we showed in Exhibit 3, 

nt has to do with members of 1 

Is it your understanding that 

is time, those agreements that 

were a l l pretty much the same 

agreement, general terms and conditions? 

MR. DORTCH: Objection; documents speak 

for themselves, and there's a whole lot of agreements 

there and not all of th 

witness, but --

MR. SMALL: 

understanding since he 

cf any agreements. 

Q. Do you have 

em have been shown to the 

I'm asking for his general 

doesn't know the particulars 

a general understanding 

RMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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whether those were patterned after a --

A 

different 

seccna. 

My understanding is that they were all 

MR. SMALL ,et's go off the record for a 

(Discussion held off the record.) 

MR. SMALL: Back on the record. 

Q. I have here in front of me, I'm not going 

to make this an exhibit, but I have here in front of 

me a ̂ ^^^^^^Vagreement between Cinergy Corp. and 

I'm going 

to ask you to read the -- or familiarize yourself 

with the bottom of 338 and the top of 339 where it 

states 

so forth and 

so on. 

MR. SMALL: Counselor, if you would like 

to look at that, I think you have copies of it. 

Q. Let's mark this as an exhibit. And I'm 

going to do this out of order because it's one of my 

upcoming exhibits. Exhibit 14. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. So we're on Exhibit 14 --

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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were 

just 

just 1 

handed 

Q^ 

3 38 and the 

Greg, 

recor 

can h 

going 

. 

MR. DORTCH: 

ooking at. 

MR, SMALL: 

you. 

And at the 

top of 339. 

MR. DORTCH: 

to read that. 

A. 

It 's 

Yes, i 

bottom 

Go ah 

64 

the same document we 

t ' s the same document I 

of page Bates stamped 

ead and take 

I don't know if you want to go 

d or not, but I di 

elp everyone. 

• 

/ 

Q. 

question? 

your 

A. 

Q. 

A. 

MR. SMALL: 

MR., DORTCH: 

d have 

I don' 

I don 

one question 

* 

t know where 

't either. 

Is it concerning the documents 

Yes. 

Okay. 

Is this one 

Exhibit No. 3? 

Q. 

A . • 

Q. 

believe you 

of the 

Yes, I believe it 

Okay. That 

I saw you 1 

can find it 

was my 

ooking 

under 

your time. 

off the 

maybe so I 

he ' s 

or my 

agreements that's on 

is . 

question. 

at Exhibit 3. 

• 
Yes, I 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-94S1 
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A. 

b e c a u s e H 

says | H H | 

Q-

1 a g r e e m e n t 

^ " 

q u e s t i o n . 

Q^ 

A. 

65 

And t h e o n l y r e a s o n I was c o n f u s e d i s 

| | | | | | m | | [ | H i m m p , t h e o t h e r one 

^ ^ ^ H P . SO th is 

The a g r e e m e n t I p u t b e f o r e you i s n o t an 

^^^^ fllHBHi^^ withflp i t ' s with JJUP. 
So i s i t on t h i s l i s t ? Tha t was my 

Oh, I ' m s o r r y . 

I s t h e r e one w i t h ^ ^ one ^ '^th | [ | | | | | m | ^ ^ 

and a s e p a r a t e one w i t h ^ ^ 0 

Q. 

a g r e e m e n t . 

A. 

for HlllJl 

I b e l i e v e on E x h i b i t 3 i t would be shown 

i t ' s t h e s e c o n d ^^^-^^ ^ H H I V ^^ ^^ 

I t ' s shown t w i c e on t h e r e , t h e n , o n e ' s 

| [ f and ^^^ I H B B I H ^ I B r b u t one 

and t h e same documen t . 

Q. 

A . 

Q . 

yes . 

A. 

l o o k i n g a t 

Q. 

Yes . 

T h a t ' s my q u e s t i o n . 

And t h a t ' s t h e r e a s o n why t h e same d a t e , 

G o t c h a , o k a y . Now I u n d e r s t a n d what I ' m 

• 

So E x h i b i t 3 was p u t t o g e t h e r by company 

and i t d o e s n ' t mean t h a t t h e r e a r e t h a t many 

ARMSTRONG 5c OKEY, INC., Columbus, Ohio (614) 224-9481 
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agreements 

A. 

-

companies" 

confuse it 

think the 

A. 

Q. 

agreements 

revisions 

top of 339 

reason why 

A. 

. 

I understand. 

MR. 

MR. 

MR. 

MR. 

MR. 

66 

DORTCH: And by '^company" you mean — 

SMALL: By Party 2. 

DORTCH: You're referring to the -

SMALL: By Party 2. 

DORTCH: — "Party 2" and not by ' 

meaning the Cinergy companies. 

MR. SMALL; I'm not going to further 

because I do|i't understand that, but I 

witness is clear, so . . . 

You 

Oka 

The 

would think. 

/ • 

question is, did the option 

result from following through with 

that are shown at the bottom of 338 and 

^^^H 

•1 
the c 

You 

^ { ^ • • • • • • • • • H B B 
lllllllllllllllll̂lllllllfllll̂^ that 
option agreements were entered intc 

know, not being involved in the 

option agreements I guess I can't really say from 

personal partic. 

voided by 

• -

the 

the 

IV 
the 

? 

my 

..pation; however -- however, when the 

;reem.ents were, for lack of a better ter 

the Commission's actions, you know, the 

m. 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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although 

the word 
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result of 
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question. 
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reements then came into being, so -- but I 

the table negotiating those. 

Okay. Earlier you stated that the, 

you weren't specifically negotiating the 

jlgreements when the J U ones were, I think 

you used was probably "voided" in that 

too, that your high level of understanding 

t h e j m H ^ f e o n e s were entered into as a 

the ^^HKnes being voided, is that also the 

, that despite the fact you weren't involved 

gotiation of the option agreement, that your 

1 understanding is they replaced the 

Pgreements? 

MR. DORTCH: Objection; form of the 

Go ahead and answer that if you can. 

This is a little bit different because a 

new provision was inserted, you know, the existence 

(of an opt ion under these contracts, and whether it 

was exactly the same or not, I mean I guess I would 

have had to have been party to those discussions to 

really answer your question from firsthand knowledge. 

Q. 

A. 

Q. 

All right, I'll mark the next exhibit. 

Excuse me, are we done with 12? 

We're done with 12 but we will return to 

ARMSTRONG S OKEY, INC., Columbus, Ohio (614) 224-9481 
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14, so why don't you just keep the 14 out. Yes. I 

think you've done that right. 

A. Twelve was the option agreement. 

Q. Right. I'm marking Exhibit 13. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. Now, we j u s t looked - - Exhibi t 14 we j u s t 

a l s M H B H | M M M | ^ M H M | M H P Exhibi t 

Bates stamped ^ / / / / j ^ ^ l ^ / K K t i s thej 

agreement with | | B as shown in the f i r s t paragraph. 

Now if you could turn to sec t ion 3 of t h a t , of 

Exhibit 13. 

A. Section? 

Q. 343, Bates stamped 343 and section 3, 

A. Yes, 

Q. Do you know what --

A. That's the second No. 3, actually. 

Q. Yes. Which is probably the reason why it 

got confused there for a second. Yes, it's the 

second No. 3. 

MR, DORTCH: Objection 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Q . What ̂ ^^^^^^^^^^^^were those? 

A. I don't know what particular documents, 

what particular work. I don't know. 

Q. Do you know whether these payments were 

made to 

A. I don't know. I mean, firsthand 

knowledge, no, I don't know. 

Q. Do you know as a result of seeing 

reports, spreadsheets, financial statements 

indirectly? 

A. No, I would have not seen a line item 

for this kind of a small payment. 

Q 

A. I couldn't say for sure. Not that I 

recall. 

Q. Okay. Let's turn to Exhibit 14 which I 

believe you already have. Exhibit 13 was a 

agreement. Exhibit 14 is the 

. ^^^^^^^^^^^^^^^^^^^^^^^^^^^^^gaxn, 

there appears -- this time there's only one paragraph 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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I asked you the same questions I asked you regarding 

Exhibit 13, would your responses be the same? 

A. Yes, 

Q, I'm going to refer to Exhibit 5. It's 

quite a ways back in your packet so I have, for your 

convenience, I have that agreement again but I'm not 

going to relabel it, but this is Exhibit 5. And 

that's Bates stamiped 347 through 352. 

If I 

asked -- this is a ̂ ^^^Hf^agreement. If I asked 

the same questions that I had regarding the 

agreement with ̂ ^p, would your responses be the same? 

Maybe we should go through it. 

Are you familiar with the --

A. Yes. 

A Right. Now that I've looked at this, I 

ARMSTRONG & CKEY, INC., Columbus, Ohio (614) 224-9481 
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Q. And not indirectly-^through statements or 

otherwise as I previously asked? 

A. 

made. 

Q, Okay. 

A. I should -- because these agreements, you 

know, by my terminology. 

No. I'm just not aware if it was ever 
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•complete 

72 

BjHmpjjiip I 
Okay. I'm going t o t u r n t o , j u s t t o 

t h e c i r c l e I 'm going t o t u r n t o E x h i b i t 7 

which, a g a i n , was back a l i t t l e ways - - I t h i n k 

t h a t ' s a 

ways, so 

d u p l i c a t e . Again, t h i s i s back a l i t t l e 

t h a t was Exh ib i t 7. And t h a t ' s Ba te s 

stamped 353 through 357, S e c t i o n 4 of t h a t agreement . 

read the 

Now t h i s , a g a i n , ^ l ^ | ^ H | V ^^ ^^ V^^ 

l a s t page of t h i s i t says | H | P H B ^ H | | B ^ y 

r e f e r s ^^ j | H H | f l | H H H H H H H H H H V 

MfliHI 
r e g a r d i n g 

^ • • • i 

•flHjjjjjjjjjjjjjjĵ ^ If I asked you t h e q u e s t i o n s 

the |H|HHHH|BI||^HBHHHHIHH|||^ 
^ P i m H H H H H H H B ^ V o u l d answers 

be the same? 

A . 

Q. 

Q . 

l a s t page 

page, ^ ^ 

Corp. and 

Yes. 

MR. DORTCH: O b j e c t i o n . 

Thank you. 

I t h i n k we ' re up t o E x h i b i t 15 . 

(EXHIBIT MARKED FOR I D E N T I F I C A T I O N . ) 

E x h i b i t 15 i s a four -page document, t h e 

i t ' s da ted - - on t h e f r o n t and t h e l a s t 

f m ^ B H I ^ a n d i t ' s between C ine rgy 

^tfbflHHV 
I 'm going t o have ano the r e x h i b i t marked, 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Exhibit 16. This also is with^^^^^^^^^B 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. I believe if you turn to paragraph 2 --

pardon me, I got a little bit confused by two 

paragraph 2s in Exhibit 15 again, I'm looking at the 

first paragraph 2 on Exhibit 15 which is also page 2 

of the exhibit, and paragraph 2 of Exhibit 16. Do 

you see the reference to 

A. Yes. 

Q. Have you seen these two 

agreements, Exhibit 15 and Exhibit 16? 

A. I believe that I have, yes. 

Q. And is that your -- you saw them in the 

time frame which they were executed? 

A. That's correct. 

Q. Now, these documents, why were these 

documents entered into, 15 and 16? 

A. Well, I think from our standpoint the 

company^H|^^^^P agreed to, 

Q. Okay. And when you mentioned 

you're referring to the 

agreement that's shown on Exhibit 15? 

A. Both, actually, 15 and 16 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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Q. Okay. The reason why I ask about 15 is 

that on paragraph 5, page 2, it refers 

A. Correct 

Q, All right 

So wasn't Exhibit 16 executed in connection with 

A. I think that's what I said, but if that's 

not what I said, that's what I meant to say. 

Q. Is there any other purpose for these 

agreements, Exhibits 15 and 16? 

MR. DORTCH: Objection. Go ahead and 

answerifyoucan. 

A. Other than not addressed on tfie face of 

the agreement, I do recall that during this time 

was 

undergoing a bargaining unit activity which was 

impacting their operations 

hich was placing a number of 

constraints upon their continued operation, and as a 

ARMSTRONG & OKEY, INC., Cclumbus, Ohio (614) 224-9481 
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corporation I don't think we wanted to see such a 

prominent 

recall --

employer impacted negatively, and I do 

the only reason I bring it up is I do 

recall those circumstances being brought to my 

attention 

situation 

operate. 

by^H^^H|and their rather precarious 

in terms of being able to continue to 

Cinergy Corp. had an interest, may even 

have a continuing interest, in providing energy to 

companies in the general vicinity of|m||||||P||pLn terms 

of constructing and operating cogeneration plants 

and, in a 

vibrancy 

know, as 

customers 

Q. 

which is 

with f H 

Corp. --

sense, had a continuing interest in the 

of that area, and I guess finally just, you 

a corporate citizen had an interest in our 

continuing profitable operations. 

You just mentioned Cinergy Corporation 

the entity that entered into this agreement 

^p What are the operations of Cinergy 

let's go back a second. 

Cinergy Corporation is a corporation 

without any employees; is that correct? 

A. 

Q-

I don't know that. 

Okay. What was its business operations 

at the time of the ̂ ••^Pl^^lBagreement with 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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that's Exhibit 16? 

A. As far a s 1 know it was a holding 

company. 

Q. Did I misunderstand? I thought you said 

something about a cogeneration plant. Development of 

cogeneration plants. 

A. Yeah, I was -

23 

24 

I did mention that. 

Q. Okay. And what is that corporation that 

you'rereferringto? 

A. I don't know what it's called now. It 

had many different names over the years such as 

^^^^^^^^^^^^^^^^ are two that I can 

remember. 

Q. ^HMflHIBIas one of those corporations 

that you mentioned you were -- had a title connected 

with? 

A. No. No, that was 

Company. 

Q. Sorry. This agreement is a little bit 

different than the others entered into that we've 

looked at earlier today in the 

ARMSTRONG S OKEY, INC., Columbus, Ohio (514) 224-9481 
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eriod. Do you know why the agreement 

involved Cinergy Corp. without any reference to 

Cinergy Retail S a l e s ' ? ' 

A. Well, there's not a option payment or an 

agreement to serve them, which was Cinergy Retail 

Sales' interest in those other agreements. 

Q. And what made 

J A. I don't know. I don't know. 

Q. Do you know of any other agreements such 

as the.^^Hm agreement that didn't involve any 

mention of a CRES, competitive retail electric 

s e rvi c e, s upp1y ? 

A. No. Now, a s far a s I know there are 

none. 

Q. What was your involvement, either 

directly or in the background, with thej 

agreements, 

A. I reviewed drafts of the documents, 

probably provided commients, explained at a high level 

what the contents of the agreements were. So 

generally involved in the negotiations with the 

support of a number of the people we've talked 

ARMSTRONG & OKEY, INC., Cclumbus, Ohio (614) 224-9481 
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1 A. 

Q. 

78 

And those — 

-- i n the past. 

And those negotiations, then, directly 

were between some of the people that you mentioned 

previousl 

A. 

Q. 

y in this deposition a n d ^ ^ ^ B H H ^ 

Sure. 

Okay. Do you know who was on the other 

end as far as the negotiation for f H U H H V 

A. 

There was 

have been 

I know one individual was H P H J B H V H v 

another individual that was involved that I 

trying to remember his name and.I can't. 1 

Q. And what position does 

A. I don't know by title. 

Q. And are you familiar with. 
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10 
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Q. Anybody else that you can think cf on 

behalf of 

A. No. 

Q. Do you know whether -- well, referring to 

Exhibit 16 and, again, paragraph 2 on page 2 

Do you know 

whether there were payments made to^^^^^H under this 

agreement? 

A, 

Q. Okay, On page 3 and it's paragraph B 

A. Sixteen? 

Do you see that 

paragraph? 

A. Yes. 

Q. Now t h i s i s t h e p a r a g r a p h t h a t we saw 

e a r l i e r i n a n o t h e r a g r e e m e n t i n t h i s tirrie f r a m e , and 
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your response to 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

if I understood your question 

that question, it was that the 

I don't 

want to miischaracterize you, but really the question 

is if paragraph B on page 3, 

A. Well, not remembering the conversations 

explicitly, but just based on the end result I think 

we looked at the agreement that Cinergy Corp. had 

with ^^^^V and, ^.^__^ ,^^^^^^^^^^_ 

', elected to 

honor the terms of this agreement. Because I don't 

believe that there was a subsequent agreement, I 

don't believe that there was a subsequent agreement, 

and I --

Q. 

A. I don't recall there being a subsequent 

agreement. You'd have to ask the attorneys what the 

legal standing of this agreement is based on the 

Commission's order and how it was we could have 

continued to honor this agreem^ent 

But based on what we did, we did 
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honor the terms of this agreement, I believe, 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Q. Okay. You can set that aside. We're on 

Exhibit 17, 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. Exhibit 17, Bates stamped 117 3 through 

1179. This agreement has a lot of whereases, but 

it's dated the | ^ ^ ^ ^ ^ H H H | I believe that's 

Yes, on 1174, JBI^H^HiPHIIB^etween 

and Cinergy Retail Sales. Have you seen this 

agreement before? 

A. I probably have s e e n it. 

Q. All right. 

that? 

A. Yes. 

Q Was this entered into as a settiement 

I 

24 

agreement in 03-93? 

A. I'm not sure I understand your question. 

I believe ̂ jJl^Hp ^i^ support the stipulation in that 

case . 

Q. Okay. Were you part of the -- what was 

your part in connection with Exhibit 17? Did you 

negotiate it? Did you --
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82 

A. No; probably less involved with this one 

than the other ones because of^^^^^^^^situation 

with other providers and really Cinergy Retail Sales 

was in this business and really understood the 

details of the more complicated^^mp situation than 

I wculd have been able to. 

So less familiar with the content and the 

ongoing very detailed issues that surrounded] 

That was mainly between Cinergy Retail Sales and 

Q, You mentioned CRS personnel. Do you know 

who those -- who are the personnel that you're 

referring to? Is that the-same --

A. The same people, that we talked about 

before 

Sure. ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ M tha t group. 

That group tha t you mentioned e a r l i e r . 

And do you know who would have - - who 

negot ia ted or who dea l t with t h i s mat ter for 

Are you famil iar with 

A. Sure, flH^H^pind he was represen ted by 

e i t her JHpHBMBHH|HHHfl|||||||PBV 

Q. With r e g a r d t o t h e s e a g r e e m e n t s ? 
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A. 

represents! 

represent s 

my mind. 

Q. 

mention 1|H 

I get them confused. 

83 

One of them usually 

H H P P and the other^one usually 

the rest, and they're interchangeable in 

Just for your information, 1179 does 

• H H ^ ^ so that's pro 

any communications with M M ^ B M 

or M M B M M 

A. 

Q-

Q. 

1187 has on 

page Bates 

• • • • 
companies -

and fmiHI 

• i ^ 
I probably saw some 

Okay. I'm going to 

(EXHIBIT MARKED FOR 

bably -- did you see 

Htegarding •JjjJHill^ 

correspondence, sure, 

mark Exhibit 18. 

IDENTIFICATION.) 

Now, Exhibit 18 Bates stamped 1180 to 

last jl^l^BW 

stamped 1181 that's a 

I ^ ^ ^ H B B between the 

- I'm sorry, between 

IfjJIIIIPf it's on page 

this document before? 

A. 

Q. 

a second ag 

is Exhibit 

I'm sure I saw it. 

Now, referring back 

^ H H H n̂d on 

reference to 

Cinergy operating 

Cinergy Retail Sales 

1181, Have you seen 

to -- do you know why 

reement with4||||[|||^was entered into, that 

IS, a second agreement to the Exhibit 17 

which I'm referring to as the fi 

A. I believe it was the 

rst agreement? 

sam.e reason that 
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there were May and November agreements between 

Cinergy Retail Sales and the other companies that 

we've previously discussed. 

Q. And your reason for that was, I believe, 

in your words, a high level of -~ 

A, Correct. 

Q. -- without alteration by the Commission? 

A. Correct. 

Q. And, again, did you become familiar with 

this document around the time it was executed in 

late-2004? 

A. Yes. 

Q. 

A. Not personally familiar 

Q. Have you seen 

A. I don't believe I -- I don't believe I 

have. 

Q. Okay. Have you seen spreadsheets which 

payments under the option agreements were shown? 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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That's the option agreements, I'm referring to the 

agreements with largely the 

and so forth. 

A. I don't quarrel with the fact that I 

reviewed spreadsheets that had dollars associated 

with it. I'm just not sure that those were in the 

time frame of the option agreements or not. I'd have 

to go back and look at when those spreadsheets were 

being prepared. 

Q. What spreadsheets are you referring to? 

What spreadsheets were prepared that you have seen? 

A. I recall there being spreadsheets, you 

know, " 

Q. By "moving pieces" do you mean the 

components such 

A. Sure. 

Q. Okay. What I was referring to would be 

spreadsheets that would show not matters on an 

aggregate basis for the 03-93 components of rates, 

but for individual companies such as 

ARMSTRONG & OKEY, INC., Coiumbus, Ohio (614) 224-9481 
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and so forth. Have you seen spreadsheets of that 

nature? 

A. I have seen spreadsheets that have those 

companies listed on it, yes. 

Q. And have you ever seen^BB^HjPlisted on 

those spreadsheets? 

A. I believe thatH|^^^Vwould have been 

listed. I don't see why they would not have been 

listed. 

Q. Okay. I'm going to mark Exhibit 19. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Q. Excuse me, I'm going to go back to 

Exhibit 18 for a second here. Do you have that in 

front of you? 

A. Uh-huh. 

Q. I think we're over here, 18. 

A. Right. 

Q. Okay. There are a number of whereas 

clauses in this agreement, for instance a 

A- No 

Q. 
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have you seen that agreement? 

A. No. 

Q. Are you familiar at all with any of those 

agreements even if you haven't seen them? 

A. No. 

Q. In your work for the Cinergy-affiliated 

companies have you ever heard of those three — any 

of those three agreements mentioned? 

A. I might have heard the terms mentioned. 

I don't really ever remember hearing or seeing those 

terms before, but I wouldn't say that I had never 

heard them. 

Q. Okay. 

A. I certainly don't know what they are. 

Q. What is your understanding of 

you know who they were taking 

service from, generation service from? 

A. You know, I was not involved in that, I 
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can't say that I haven't heard names like ^ ^ H M ^ H M ^ 

and -- if I were still an employee and someone asked 

fc, me to go find out what those arrangements were, I 

could, but, you know, just sitting here I can't tell 

you that I recall the contractual arrangement under 

whichM/^ /^ fB^as being served. 

I do remember that it was different. It 

was different than some of the other 

They had gone a different route once they 

were presented with the SB3 structure. And I recall 

discussions about it having to do with the fact that 

So in general, I mean, I was aware of 

discussions, but if you asked me to tell you what 

their contractual relationship was, I couldn't do it. 

Q. Okay. When you said different than the 

normal, the normal you're referring to was service by 

Cincinnati Gas & Electric Company? 

A. Service by Cincinnati Gas & Electric 

Company or a certified supplier. 

Q. Okay. I guess I'm a little bit confused. 
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A. Let me just try to correct -- it was very 

complicated. That's what I'm remembering is that it 

J was different because it was very complicated. I 

4 just remember feeling that the way that^^H^HI^ad 

gone about getting its electric supply once SB3 was 

put in place was, number one, different, and it was 

different because it was complex. It wasn't like 

they went out and took a certified supplier as many 

9 of our customers had and entered into a contract. It 

10 just seemed -- seemed Ii ke it was more complicated is 

11 what I'm referring to. 

12 ' Q. Okay. And yoti don't know how it was more 

13 'complicated? 

14 A. No, because I never really-- I never 

15 really had the need to get involved with it. And let 

16 me say my recollection might be -- my understanding 

17 might not be correct, but that was, in fact, my 

18 understanding. 

9 MR. SMALL: Okay, Did we mark Exhibit 

20 19? 

21 THE REPORTER: Yes. 

Q. Exhibit 19 Bates stamped 1188 to 1195 

^ • • • • | M H B ^ H H B ^ H ^ ^ H ^ ^ ^ H | have you 

2 4 agreement before? 
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1 A. I don't recall having seen this 

2 agreement. 

3 Q. Have you heard about this agreement or 

4 otherwise dealt with it? 

5 A. I don't recall having heard about it or 

6 otherwise dealt with it. This was -- this was in 

7 

8 Q. That's correct. And you're still the 

9 president of CG&E at this point. 

10 A. That's right. And this is between 

11 Cinergy Retail Sales and 

12 Q. And just to wrap things up, you were also 

13 not familiar with the Cinergy Retail Sales 

14 representatives negotiating or otherwise dealing with 

15 this document? 

16 A. No, I don't recall -- I don't recall what 

17 was going on during this time frame that would have 

18 caused a document like this to be executed. And 

19 that's maybe because I didn't need to be involved. I 

20 mean, it was -- Cinergy Retail Sales was doing an 

21 agreement. 

22 Q. We're going to mark Exhibit 20. 

23 (EXHIBIT MARKED FOR IDENTIFICATION.) 

24 Q. Exhibit 20 actually has several 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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agreements as its parts. I'll do 

you through this. It doesn't have 

references as far as page numbers 

Are you familiar with 

91 

my best to guide 

very good 

are concerned. 

the agreement that 

is at the very beginning of Exhibit 20, that is --

shows it as an amendm.ent to a city 

Water Works with the -- agreement 

Gas & Electric Company? Are you f 

document? 

A. Yes. Generally. 

Q. All right. What was y 

of Cincinnati 

with the Cincinnati 

amiliar with that 

our involvement in 

the background or preparation of the document that's 

variously signed -- it's signed by 

of the first page here, June 14"^^, 

all, you executed this agreement; 

A. Yes. 

Q. Okay. So my question 

you at the bottom 

2004. First of 

is that correct? 

is other than 

executing it, what was your involvement in preparing 

or negotiating this agreement? 

A. I had negotiated with the city of 

Cincinnati for a naming rights agreement for the. 

what used to be called the Greater 

Convention Center, and we paid --

Corp — paid money to .have the rig 

Cincinnati 

"we," Cinergy 

hts to name that 
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1 facility. In return for that -- and the negotiations 

2 were with the city m^anager's office. And in return 

3 for that we received certain assurances in terms of 

4 the city's source for gas and electric service as I 

5 recall. 

6 Q, And is that what this agreement is that's 

7 shown at the very beginning of Exhibit 20? 

8 A. This is an amendment, I believe, to that 

9 agreement. 

10 Q. Okay. So you're referring to -- I guess 

11 let's just refer to it to be at the bottom of the 

12 first paragraph as the "amend the agreement," that's 

13 the agreement that you're talking about which 

14 provided assurances that the city would take CG&E gas 

15 and electricity supply. Do you see where I am? I 'm 

16 at the very bottom of the first paragraph on Exhibit 

17 20. 

18 A. Yes, 

19 Q. And it says ". . .do hereby amend the 

20 Agreement," capital A, that's the agreement you're 

21 referring to, assurances regarding CG&E --

22 A. Right, the naming rights agreement. We 

23 got naming rights, we gave money, they purchased 

24 stuff from us. 
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Q. All right. If you could go a few pages 

into it, it's the third page, the bottom left-hand 

3 side, and this is the best I can do, it's the first 

4 page that says "vl" on it. 

5 MR. DORTCH: Said what? I'm sorry. 

6 MR. SMALL: Third page of the document, 

7 otherwise described as the first page, that has a 

8 "vl" at the bottom. 

9 THE WITNESS: Got it. 

10 MR. DORTCH: Thank you, I got it as well. 

11 Q. What is that agreement? 

12 A. It's a similar amendment. If you look at 

13 the first amendment, it was between CG&E and the 

14 Water Works, and this is an amendment to an agreement 

15 between CG&E and the city of Cincinnati for city 

16 facilities. So the distinction would be this 

17 addresses city facilities, the last one addresses 

18 water works. 

19 Q. Okay. And they were executed on the same 

20 date. 

21 A. Yes. 

22 Q. All right. Moving on to the next 

23 agreement in the package, several pages in, and for 

24 lack of a better description somebody's handwritten a 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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number 9 on 

A. 

Q. 

agreement i 

agreement? 

A. 

Q. 

executed it 

A. 

Q. 

agreements. 

1 A. 

' Q. 

its purpose 

A. 

service to 

terms under 

Q. 

agreem.ent s 

the left-hand 

Uh-huh. 

And could you 

corner. 

describe 

s? First of all,, have 

I'm sure I've 

Okay. Page 7 

seen all 

of this 

; is that correct? 

Yes. 

And it's the same date 

February 5^^, 

Correct. 

And could you 

7 

This specifica 

94 

Yes, you have it. 

what that 

you seen this 

these. 

agreement, you 

as the other two 

2004, correct? 

describe this agreement. 

lly addresses electric 

the Greater Cincinnati 

which we woulo 

Why is this --

with the water 

provide 

why are 

works? 

February 5^^, 2004, the first page 

works agreement. 

A. I don't recall 

there are two agreements. 

Q. Okay. Now --

/?ater Works and the 

that. 

there two 

You mentioned a 

was also a water 

the reason. The fact is 
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A. 

Q. 

A. 

things than 

Q. 

with you. 

A. 

95 

If you want to know why, I can't recall. 

Okay. 

The second agreement addresses a lot more 

the first. 

It is much more lengthy, I will agree 

We probably had good legal advice as to 

why there would be two different agreements. 

Q. 

that's the 

On section 1.1, I'm on the first page. 

page where it has the handwritten 9 on the 

bottom, there's a rate and it says a rate for GCWW, 

which is th 

correct? 

A. 

Q. 

e water works portion of the city; is that 

Uh-huh, 

And it has a number of $42.31 per 

megawatt-hour. Do you see that? 

A. 

Q. 

determined? 

A. 

Q. 

A, 

Q. 

A. 

Uh-huh. 

Do you know how that number was 

I knew at the time. 

Who would have determined that number? 

Folks from the Rate department. 

Would that be Mr. Steffen? 

Or somebody -- and/or someone who works 
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for him. 

Q. What was your involvement in negotiating 

this agreement other than executing it? 

A. I negotiated the agreement. 

5 Q. Do you recall putting the number or 

6 discussing the number 42.31 or some number, do you 

remember discussing that with the Rate department? 

A. Sure. Yeah. And the city did not 

9 want -- as I remember this provision, the city did 

10 not want to be precluded from switching suppliers. 

We, of course, wanted them as a customer, and the 

2 compromise that was reached was if the aggregate rate 

13 exceeded a certain amount, they were perfectly able 

14 to go out and find somebody else to supply their 

0 needs. 

16 You know, i t w a s a g o o d t h i n g f o r t h e 

17 city. The city got, you know, $10 million or so from 

18 us to develop a much needed expansion to the 

19 convention center, we got naming rights to a facility 

^0 that's very prominent in the city, and under some 

terms that are described here we also had some 

22 assurances that they were going to be our customer. 

23 So it was -- within the city of Cincinnati it was a 

very good thing. 

IMSTRONG S CKEY, INC, Columbus, Ohio (614) 224-9481 



1 

2 

' i 

4 

5 

6 

7 

S 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

23 

24 

1 Q. 

second pag 

refers to 

requires h 

services. 

A. 

Q. 

A. 

high volta 

Q. 

Cincinnati 

A. 

97 

All right. I would like to turn to the 

e of this document and paragraph 2, and it 

GCWW Water Works, again, determines that it 

igh voltage infrastructure maintenance 

Do you see that? 

Uh-huh. 

Do you know what that refers to? 

Its services, maintenance services for 

ge equipment. 

Do you recall a concern of the city of 

regarding attaining such maintenance? 

They knew that we were very good at it. 

and as I recall they wanted some assurance that we 

were going 

once again 

mean, it a 

to be there when they needed us. And, 

, in an economic development standpoint, I 

llowed the city to save money which is in 

our interest, our customers' best interest, and the 

city of Cincinnati's best interest. 

1 Q. When you say "save money," do you mean 

that before this agreement the city of Cincinnati was 

using some 

tc provide 

A. 

interested 

other service or using their own services 

this high voltage --

Those would be reasons why they would be | 

in this paragraph, yeah. 

ARMSTRONG & CKEY, INC., Columbus, Ohio (614) 224-9481 
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Do you know whether CG&E or an affiliate 

)rovided high voltage infrastructure 

maintenance services under this agreement? 

A. I don't know from firsthand knowledge, I 

would presume that we have, but I would not have been 

involved 

provision 

Q. 

in either the city's request for or our 

of those services. 

In your discussions with the city of 

Cincinnati were there discussions of the 03-93 case. 

the case 

A. 

somewhere 

educated 

impact th 

so that p 

that you've referred to as the RSP case? 

Sure, we -- and it may be in here 

, I mean, we agreed to basically keep them 

on things that were going on that might 

em, kind of a information sharing agreement 

eople wouldn't be surprised if there were 

changes in their rates. 

Q. 

rates in 

A. 

they want 

And you're referring to changes in the 

connection with the 03-93 case. 

Any. I mean the agreement was general. 

ed to have a ongoing relationship with their 

energy provider which kind of projected and made them 

aware of 

familiar 

what changes were coming. If you're 

with city government at all, one of the big 

things that they spend a lot of time on is meeting 
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their budgets and at times in the past rates were --

went up, th ey didn't know about it, and so they ended 

up not making their budgets which politically caused 

them a lot 

Q. 

involvement 

A. 

Q. 

city's invo 

A. 

mean, they 

meetings or 

intervener. 

Q. 

the city of 

A, 

Q. 

context of 

stipulation 

A. 

Q. 

Q. 

of problems. 

Are you familiar with the city's 

in the 03-93 c a s e ? 

Yes. 

And what is your understanding of the 

Ivement in 03-93? 

They weren't much of a participant. I 

didn't show up at many or any of the 

hearings, but I believe that they were an 

Did you hold settlement discussions with 

Cincinnati in connection with 03-93? 

We talked to them about it, yes. 

And were those discussions outside the 

these group meetings on the 03-93 

7 

Sure. 

You can set that aside. 

(EXHIBIT MARKED FOR IDENTIFICATION.) 

Now a little bit of a convenience, 

because these are going to be the documents that we 

ARMSTRONG & OKEY, INC., Cclumbus, Ohio (614) 224-9481 
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wer 

thi 

e provided with this 

s as Exhibit 

1 because --

one 

We 

MR. 

21, and 

COLBERT 

exhibit, Jeff? 

MR. 

just thought 

through them so 

• cop 

MR. 

MR. 

SMALL: 

100 

morning. I'm going to mark 

I say "convenience" 

Are all of the documents in 

Yes, that's the convenience. 

it would take more time to pick 

we just 

COLBERT: 

SMALL: 

ies? You have one. 

MR. DORTCH: 

photocopied the whole thing. 

Fair enough. 

Does anybody else need 

I have those, and for the 

record I'll point out they're Bates stamped GCF-1, 

Exh 

the 

ibit 21 is Bates stamped GCF-1 through GCF-41. 

MR. SMALL: 

pages we were given 

Q. (By 

Correct. And those are all 

this morning. 

Mr. Small) And I won't characterize 

them because there are a range of documents here, but 

are you familiar with the documents that were 

provided this morning? 

and 

to 

A. Yes. 

Q. All right- Turning to the first page. 

whenever I talk about pages I will be referring 

the GCF designation. first page. 
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12 

13 

14 

15 

16 

17 

18 

19 

20 

A. Okay, 

Q, There are a series of e-mails here, and 

the first one in time order is 

it's from you and it was sent to Uma 

Do you see that 

in the middle of the page? 

A. Yes. 

Q. Why were you making this request? And 

there's a request concerning "Are these current?" 

And then a reference t 

What are "these"? What is the reference 

to "Are these current?" What is your inquiry? 

A. They provided the cost to serve, and the 

"these" would refer to the cost to serve, 

Q. Okay. And so you received the second 

e-mail which refers to cost to serv< 

I'm sorry, 

A. Uh-huh. 

Q. How was the data used? What was the 

purpose for obtaining the data? 

A. All during this time Cinergy Retail Sales 

was, you know, contemplating entering into the very 

agreements that we've been talking about here today, 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 
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So I believe that these would be -- this information 

would be generated to help them decide what they 

wanted to do with any agreements. 

Q. Because of the date are you referring to 

formulating the agreements that appeared in the 

MR. DORTCH: I'm sorry, could you read 

the question back to me? 

(Question read.) 

\ A. Thatwouldbemy assumption. 

Q. Is the e-mail and information that 

appears on GCF-2 the response to the 

A. Well, I think it's -- I think this is the 

same e-mail that appears at the bottfc^ of the first 

Q. I think -- you're saying that GCF-2 is an 

attachment to the October 20^^ --

A. I'm just -- let me see. 

to me, copy w U K f ^^^ subject -- yeah. No, 

this is the same e-mail that's on the previous page. 

Q. Okay. 

A. It just has the OLE Object Microsoft 

\RMSTRONG & OKEY, INC, Columbus, Ohio (614) 224-9481 
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Excel worksheet spelled out on this one whereas it 

was embedded on the first one. 

Q. 

A. Well, you understand it was relevant to 

Cinergy Retail Sales so -- and not necessarily to 

Cincinnati Gas £ Electric, 

Then is it your understanding that what 

this 

A. I don't know that. 

Q. Did Cinergy Retail Sales at the time of 

this e-mail own any generating assets? 

A. I don't know. I don't believe so. 

Q. Has it ever owned any generating assets? 

A. I don't knew. I don't believe so. I 

RMSTRONG & OKEY, INC, Columbus, Ohio (614) 224-9481 



104 

don't know that. 

2 Q. There's a reference here, I'm on GCF-2, 

3 note 7, "J 

A. Uh-huh. 

6 Q. Can you tell me what 

flHHHIP is? 
A. My understanding, we had, of course, a 
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Q. The e-mails that we see here, as I say, 

in a,_ time order was initiated by you. What 

connection did you have 

A. I didn't have a part in it. 

Q. You must have had some role, you wrote an 

e-mail. 

A. Right. I did not -- I was not involved 

in determining 

Q. I understand that. But why did you 

initiate this 

A. Well, not knowing where this started, I 

mean, I received an e-mail that had a few customers. 
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1 I knew that there were other customers involved, and 

2 I was really out of clarification -- why would I get 

3 an e-mail talking about! 

^••^•••^•^^^•H^HH^HH^HJIII^ Do 

5 The very documents that we were talking about 

6 addressed more customers than these ̂ ^^^^B and I 

7 believe that I was asking what about the others? Why 

S are they not here? 

9 ^ Q. I'm not entirely following you. The 

10 reason for that is the first e-mail in time order on 

11 t6e first page, GCF-1, is your e-mail. 

What was -- what had initiated 

13 or what was the purpose for your initial contact with 

14 this subject matter? 

15 A. Well, the initial -- just allow me to 

16 disagree with you. The initial e-mail is from Uma 

17 dated 

16 Q. Oh, I see. The day before. 

19 A. Yeah. It was just -- it was a very, very 

20 shallow question. You've mentioned three, but • 

21 there's others you haven't mentioned. There's not a 

22 lot of thought that went behind this e-mail. It's 

23 like your wife mentioning one of your kids but not 

24 the other. 
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Q. All right. It appears as thou 

Ms. Nanjundan is responding to an earlier 

:, that you 

e-mail at 

A. 

Q. 

A. 

asked for 

107 

gh 

request 

made of fl^HlH if 1 understand that 

the ^ ^ | ^ ^ ^ ^ ^ ^ _ | ^ _ _ 

^ | P Do you see that? 

Yes. 

What request did you make to 1 

i ^av 

• • • V 
I don't know, but I may very well have 

something with regard to all the 

which caused me to send the second e-mail. 

Q. 

companies 

A. 

the ones 

And when you are referring to 

, what companies are you talking 

In ^ ' ^ m ^ ^ m ^ B i 
that I was thinking about when I 

w e r e ̂ ^ ^ m ^ ^ H ^ ^ H H H H | ^ H | | H ^ ^ 

Q. Okay. And is there something 

about that set of customers? It certainly 

I an awful 

j special a 

A. 

lot of other customers. Is there 

bout that set of --

companies 

all the 

about? 

I H B ^ 
wrote this 

• • P 
special 

excludes 

something 

Not that I can recall, but I understand 

your question. Not that I can recall. 

Q. 

by that I 

Ms. Nanju 

Did you have regular correspon 

mean contact, here we see e-mail 

ndan. 

dence, and 

with 
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A. Uh-huh. 

Q. You have correspondence with her 

3 regularly? 

4 A. Occasionally. As I said, I knew that 

5 they were evaluating, that Cinergy Retail Sales was 

evaluating a lot of these customer contracts and I 

would not say that I was on every e-mail because I 

didn't need to be, but there were times when I got 

9 e-maiIs from them. 

10 Q, Okay. And those contacts from her would 

11 have been regarding Cinergy Retail Sales business. 

A. Yes. 

13 Q. All right, if you would move on to GCF-4, 

14 and you're mentioned in the second of the e-mails. 

15 Can you tell me v;ho M | H | H m 0 Z-h-a-n-g. 

16 A. As I recall, fl[|H~J^|B^^^ ^ ^^'^ ^^ 

17 financial analysis and I believe he used the 

19 Q. Inthat e-mail there's a reference to 

20 CRES numbers; do you see that? 

21 A. Yes. 

Q. Do you know what the CRES numbers were? 

A. I think those are --

24 MR. DORTCH: Objection. Yeah, go ahead 
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and answer. 

A. I think they're the numbers that are 

on — that are below where it says 

3 
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24 

Q. All right. So you're referring to the 

bottom e-mail from 

A. Yes. 

Q. And what do those numbers represent that 

are at the bottom of GCF-4? 

A. I don't know specifically what they 

represent, 

Q. So these are similar to the previous 

numbers that we looked at which were on GCF-2, the 

cost to serve customers, but in aggregate form? 

A. Yeah. I mean, there are probably 

different assumptions that were used, the market 

might have changed, I mean but, you know, in general 

I think they're -- I think they're the same type of 

evaluation, yes. 

Q. And would this have been -- "this" 

ARMSTRONG & OKEY, INC, Columbus, Ohio (614) 224-9481 
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been generated by thej 
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A. Certainly by the Commercial Business 

unit. Once again, I'm not 100 percent sure that 

that's what they used. They have many different ways 

to calculate it, the simplest being just getting it 

off an index, the more complicated being the business 

model, and probably five or six other ways in 

between. 

Q. What was your involvement in the 

Commercial Business unit in this time frame, November 

2004? 

A. My involvement -- the only reason for the 

involvement, the reason for any involvement between 

myself and the Commercial Business unit was because 

of the state that we found ourselves in with 

deregulation in Ohio. We had generation that was 

separated, we had not yet transferred it, so we 

were -- and, you know, it was — call it the market 

development period, call it whatever you want, but it 

was a very gray area in the evolution of deregulation 

in Ohio. 

So we found ourselves with one foot kind 
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of in each bucket and while abiding by all the Code 

cf Conduct and corporate separation requirements that 

we found ourselves -- that we found imposed upon us, 

there were interactions because of the situation that 

we found ourselves in. 

Q. I'm going to move to the next page, 

GCP-5. Here's an e-mail from 

And the subject matter 

is CRES Revenue Analysis. Is the material that^s 

found behind GCF~5, that is 6, well, to 17, is that 

the analysis that is promised? 

A. I believe so. 

G. How about 18 and 19, GCF-18 and 19, is 

that also part of the analysis? 

A. I 'm sorry, what pages did you refer to in 

your last question? 

Q. I referred to 6 through 17. I'm not 

certain where this analysis -- these attachments end. 

A. Okay. 

Q. There is an e-mail on GCF-20, so I'm 

pretty sure that that's separate, but I'm not sure 

whether all this is an analysis. It's 6 through, 

looks like it's the promised analysis on page 5? 

A. Looks like it. 
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Q. Okay. 

MR. DORTCH: I'm sorry, was the response 

yes, the affirmative? 

THE REPORTER: Yes. 

MR. COLBERT: Could we go off the record 

for a second? 

MR. SMALL: Sure. 

(Recess taken.) 

MR. SMALL: Let's go back on the record. 

Q. We just had a short off-the-record 

discussion that confirmed that the attachment ends on 

GCF-19. Now, this analysis that has pages GCF-6 

through 19, why was that analysis prepared? 

A. 

Q. Okay. When you say 

what are you referring to? 

A. Boy, I don't know. I believe it would 

have been the filing that we did on rehearing 

perhaps. Because we really didn't have a stipulation 

in that second gc-round. 

Q. So you think the analysis formed on 

RMSTRONG & OKEY, INC, Columbus, Ohio (614) 224-9481 



113 

7 

a 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

24 

around flHH|H|^|Hlv ^^^ about the ap. for 

rehearing submitted by the company? 

A. Could have been. 

Q. Does it make -- for your evaluation of 

that timing situation does it make any difference 

that the request for the analysis came on 

A, Well, that's — 

MR. DORTCH: Objection. 

A. -- not really true. 

Q. I'm sorry. All right. 

A. I 'm trying, as you probably are, trying 

to figure out what was going on SJ 

Q. Okay. All right. The attachment here 

I'm getting a little bit confused here. All right. 

It looks like -- do you read this that the 

attachments were prepared, the attachments starting 

on page 6, were prepared on or around 

A. Correct. 

Q. Okay, Sorry I got 2004 and 2005 confused 

a little bit there. 
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Do you recall receiving this analysis in 

2005? 

A. I can see that I did receive it. I'm 

trying to recall what was going on in September of 

200 5 that would have made these of interest, and I 

can't recall that. 

Q. Okay. You do knowj 

A. Sure. 

Q. And fljHJlJJi^HJJIHv^^ ^^^ 
0 3-93 case; is that correct? 

work? 

I believe that he was. 

How else do you know of 

I worked on a number of issues with^| 

Could you be more specific than that? 

Q. All right. Let's turn to the attachment. 

There are a great number of pages which have 

different companies or organizations as their subject 

matter so I will just -- for now I'll just ask about 
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the form which appears to be standardized across 

them. So turning to GCF-6, this title, the title to 

this page promises 

Do you see that? 

A. Yes. 

Q. Do you know, does this refresh your 

memory about what the ^^^^^^^^B is that's referred 

to and what the ci 

A. No, actually 1 wouldn't have -- I 

wouldn't have used those terms. 

Q. All right. And I see here in the columns 

something that looks like ̂ ^^ 

IO you see that? 

A. Uh-huh 

Q. 

23 

24 

A. 

Q. 

A. 

Q. 

A. 

Q. 

Sure. 

What's the connection? 

Well, they're comparing the two 

Okay. 

All right. What's your understanding of 

What are the values that are in 
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Q. What agreements would those be? 

A. The ones we've been talking about 

Q. Well, we've been talking abou 

time frame A. Well, this is in the 

Q. Okay. So --

A. Of the three agreements that we've been 

talking about, flHHjjHj^^HHHBnd the option 

agreements, I would presume that these would be 

tal king about the^HHHBH|Hlreements, although I 

don't see that referenced here. 

Q. Okay. So your interpretation of CRES, . 

the columns that say ", 

ARMSTRONG & OKEY, INC, Columbus, Ohio (614) 224-9481 
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GCF-18 

format 

GCF-19 

says " 

which 

A. 

dual 

Q. 

and 

of 

• H ^ ^ ^ 
Between Cinergy Retail 

companies, yes, 

Okay. All right. Let 

19, and in this part of 

117 

Sales and these 

s move on to 

the analysis the 

the analysis changes. Referring to page 

, looking up in the title of this document, it 

Summary of All CRES Customers." Do you know 

customers that's a reference 

M 
I'm readin 

just d 

A. 

Q. 

A. 

idn' 

Q. 

Of CRES, C 

it has 

are in 

to 

the 

A. 

Q. 

A, 

agreements 

the ^ 

• • • • M B B B " 
to? Is that the 

l^KttttK^Kt and 
g here from the first column of the table? 

Could you repeat that, 

Well — 

please? 

I was reading as you were talking, so I 

t hear it. 

I just wanted to know your interpretation 

-R-E-S, customers, and I' m suggesting that 

do with the organizations or customers that 

left-hand column. 

That's correct. 

That's -- okay. 

And if you recall, the( 

that we were discussing 

P^greements, not the option 

• • • V 
previously, not 

contracts, did 

ARMSTRONG 5 OKEY, INC, Coiumbus, Ohio (614) 224-9481 
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lie 

envision Cinergy Retail Sales serving these companies 

as CRES customers. That's probably why that 

terminology was used. 

Q. I believe going through the agreements it 

did not -- I don't think I saw any agreements 

involvingflH|HB^H|^^BHIHIHI[Cinergy Retail Sales. 

Would you agree with that? 

A. We discussed the ̂ B | H H agreement as 

being entered into between Cinergy Corp. and 

I believe, and we can always go back and look at it 

I thought that the i^^U^contract was similarly 

entered into between Cinergy Retail Sales an! 

I may be wrong about that. 

Q. But your understanding of CRES in this 

document is it's a reference to the customers that 

are either mentioned or part of organizations that 

are in the left-hand column here. 

A. Yes. And I understand your confusion 

about jUJiJ^I^ 

Q, All right. 

A. Can't explain it. 

Q. The title of this document promises a 

comparison of three things, s 

Do you see that? 
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A. Yes. 

Q. see S ^ ^ ^ ^ ^ H H J ^ H B s a column. I'm a 

little bit confused. Can you point out where the 

the ^^j^j^ummijiij^y are? 

A. I d o n ' t s e e ^ ^ ^ ^ ^ H And in my mind the 

[would be under t h e ^ H f c c o l u m n in 

Q. S i m i l a r to the •^previous t a b l e s where 

you i d e n t i f i e d ^ ^ H H H H | | ^ H H H | | | ^ ^ H H H H H B > e i n g 

t h e same. 

A. Yeah, but I d o n ' t ^ ^ ^ ^ H I H ^ ^ h e r e . 

Q. Al l r i g h t . 

A. Market was an illusive concept and it 

depended on the author a s to whatJ^|^HH||?as. 

Q. It was a pretty simple inquiry, I just 

saw -- I was promised three things and it looks like 

I was given two. 

A. You're correct. I do not see it on here. 

Q. All right. Now, I'm at the bottom here, 

there's a bottom of column that's labeledi 

and there's a column 

labeled CRES, you just mentioned it, which has a 

total at the bottom of a little over 
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Do you see that? 

A. Yes. 

Q. What does the difference between those 

two columns or those two totals represent? 

A. I think that the Cinergy Retail Sales was 

trying to determine 

Q. Do you see the title towards the top, it 

says 

A. Right. 

Q, How does one use that to interpret the 

chart? 

A. Can you say it a different way? I'm not 

sure I understand your question. 

Q, What does that mean in terms of this 

chart? How do you read that? 

A. The way I read it, and once again, I 

didn't put this together, but the ̂ ^^Rrustomers, 
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Q. 

A. 

Q. 

ins tance, 

years? 

A. 

Per year? 

How do you read the other numbers? For 

^^^^^^___ _ re those for those same 

Sure. 

A. My belief would be yes. 

MR. DORTCH: Objection. 

MR. SMALL: That's the source of my 

confusion. 

A. Well, just to be clear, that column* is 

not underneath that --

Q. Right. 

A. -- heading. 

Q. I unc*erstand. So the total 

applies to those things where there's a bar over top 

of it, over top-of the --

A. I didn't prepare this. 

Q. That's your understanding. I think 

that's — 
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Q. Cinergy Corp. meaning the financial 

impact involving both CG&E and Cinergy Retail Sales? 

A. He would have been interested in the 

overall impact to the corporation. 

Q. Did you have dealings with 

regarding the negotiation or the process involved in 

A. Yes. 

Q. What was ^|HHHHHMB|involvement in 

that? 

A. He evaluated the agreements from a 

financial standpoint. He and his staff, 

Q. Each round? 

A. You know I was just thinking about that, 

I don't believe that there was much involvement in 

I believe that there was more involvement in 

the ̂ ^ ^ ^ ^ B H a n d the 

Q. And did he work with subordinates on this 

task that you recall their names? 

A. I recall one. fl|H|H|B^^ ^ staff 

person that works for flU^V"" that used to work for 

I don't know whether he's still with the 

company. 
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Q. And what is the unit of the company, what 

department or division of the company did 

A. I'm sure they were Cinergy Services. 

Q. But more specifically, financial 

forecasting or some designation within that 

organization? 

A. 

Q. Referring back to GCF-20, who is 

A, That would be ^ B I H H B 

Q. What did t / f f f m ^ ^ with regard to RSP 

impacts in this time frame? 

A. He didn't do anything. f K / H ^ ^ d 

requested to have an update on what was going on, 

Q. What was his position in the company at 

this time? 

A. 

Q. 
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A. 

Q-

connection 

A. 

lot of chan 

Q. 

again, this 

125 

Cinergy Corp. 

Does he continue to have a position or 

with the Duke Energy-affiliated companies? 

I believe he does, but there have been a 

ges. 

All right. It appears as though -- and 

e-mail includes you on the To line. Is 

the document that's labeled GCF-21 the promised 

attachment 

A. 

Q. 

refers to 1 

A. 

Q. 

from the ^ H H ^ I H ^ ^ H J H I I J l B 

I believe it is. 

Now this document that appears on GCF-21 

• • • • • • • • • •MBHHBHHi 
^ • • • • • • • • • • • • • i 
And what unit or organization are these 

impacts meant to show? Upon what unit, business 

unit, are these meant to show an impact? 

A. 

Q. 

A. 

Q. 

This is a Cinergy Corp. level here. 

Overall effect. 

Uh-huh. 

Do you have any idea when this document 

was prepared? I'm referring to the attachment, not 

the e-mail. 

A. 

all I was 1 

Sometime before l^^^fUJIBBil^^P that's 

ooking at. It doesn't look like it has a 
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Q. Now I'm on page GCF-21 and this, taken 

from the higher up view of Cinergy Corporation, is 

the concept in the top half of this chart .that there 

A. Yeah. Once again, we don't know what the 

time frame is, but in both the flJUHJ^HHw^^^^^i^ts 

and the ̂ Hfll^HJjJB agreements and the option 

agreements there were _^^^_„^____^___^,^^_ 

And I'm 

assuming -- depending on what time frame this was, 

that's what ^^^^H^ould have been -- that's what 

would have been using 

Q 

Uh-huh. 

Can you tell me what that is? 

Yeah. When som.ebody like ^^BBpwould 

lock at it, I mean all this other stuff is 

interesting, 
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Q. I not ice at the bottom r igh t of t h i s page 

says • H H H H J f l l H H i l J I ^ prepares 

RBO financial forecasts? 

A. Would be the. 

Q 

A. ^^^^^^^^^^^^mmniijlimmil^l j . ^ ̂ ^^ even 

sure they have an ̂ ^Hl^nymore, but that's what it was 

•̂ back then. 

Q. And what's the connection between 

was A. He's the 

at this time. 

Q. Is he the CFO of other -- was he the CFO 

of other business units? 

A. No. 

Q. 

A. Yes. 

Q. All right. Now I'm looking at the top of 

the chart versus the bottom of the chart. The bottom 

of the chart being a separation of a large gray line 

ARMSTRONG & OKEY, INC., Coiumbus, Ohio (614) 224-9481 
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between them; GCF-21. At the bottom of the page I 

don't see anything for 

A, Well, we are trying to determine 

(costs are going to be there whether 

we enter into the^^^^^^Hnot because 

With regard to , there is only a 

Q. I'm not sure I understand that. What do 

you mean, 

A. We're going to build a scrubber at some 

plant. We' re going to build that scrubber whet.her we 

get 

So the only relevant aspect of the ̂ ^^vto a 

ARMSTRONG & OKEY, INC, Columbus, Ohio (614) 224-9481 



129 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

Q. All right. The next one is GCF-22 and I 

believe here's fl|^^H|t^^'^ Y^^ referred to. Is 

the same fljjHHHHH 

A. Uh-huh. 

Q. He worked f o r flHBBHHjjJi ^^ t h a t 

c o r r e c t ? 

A. Uh-huh . 

Q. T h i s e - m a i l d a t e d 

i s from flJHU^H^V/ among o t h e r p e o p l e , you . 

A. , R i g h t . 

Q. What was the purpose of this exchange of 

information? 

A. Looks Ii ke they were making some 

corrections. 

Q. Okay. And there's a reference here to a 

conversation with ̂ H I ^ ^ I ^ ^ ^ ^ ^ ^ B That would be a 

reference to --

A. Yes. 

And^^BlHBjJlllJjjjjjJHHv ^ight? 

A. Y e s . 

Q. And do you r e c a l l a c o n v e r s a t i o n t h a t 

RMSTRONG & OKEY, I N C . , C o l u m b u s , O h i o ( 6 1 4 ) 2 2 4 - 9 4 8 1 
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prompted the change? 

A, The specific conversation? No, 

Q. Do you remember dealing with the subject 

matter? 

A. On many, many different occasions. I 

just can't -- I can't tell you what the specific --

an issue came up, we talked about it, agreed how it 

was to be reflected, and it was evidently not 

accurately reflected in something that ̂ ^^BVhad done 

previously, 

Q- ^ 

That's on the second line of the 

second paragraph. 

A. I don't recall . 

Q. Go down to the bottom, there are 

references to 

A, Right 

Q. 

A. I believe I do. 

Q. What do those 

A. 

ARMSTRONG & CKEY, INC., Columbus, Ohio (614) 224-9481 
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We had entered into a stipulation that 

had certain value to the company and that was 

rejected, changed, whatever term you want to use, by 

the Commission's September order. 

So we were always thinking about what we 

were going to agree to as it related to the 

stipulation that we and a number of the other parties 

had signed onto. 

to me? 

A. 

Q. 

A. 

MR. SMALL: Could I have that read back 

(Answer read.) 

I know why you're confused. 

Not exactly clear. 

Yeah, 

ARMSTRONG & OKEY, I N C , Co lumbus , Ohio (614) 2 2 4 - 9 4 8 1 
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Q. Okay. I think I had the -- I may have 

I think I'm close to understanding the mathematics 

here. 

Q. And when you refer to the stipulation, 

you're referring to the stipulation unaltered by the 

Ccmmi ssion. 

ARMSTRONG & OKEY, INC, Columbus, Ohio (614) 224-9481 
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Q. All right. If you go to GCF-32, and 

again, there's a series of e-mails here, the first 

one has ̂ M^HI^^^HHHHHpDn with yours 

recipient. The second one is — the second one on 

page, but earlier in time, was from 

^^^^^^^^^^^^^^^^^^^^HJI^HHtf Do see 

A. Uh-huh. 

Q. Do you know how this -- well, there's a 

reference to a version in your e-mail. There's a 

reference to the ^gMj^MMH^Hft ^^ y^^ know how this 

e-mail relates to the earlier one that we saw on 

GCF-22? 

A. Well, this clearly is the e-mail that was 

on GCF-22. The one from Walt. 

Q. The one at the bottom is. 

A. Right. 

Q. So the one that fljBHpHIPwrote that 

appears on GCF-22 as well was a response to your 

e-mail. Is that the way you read that? 

ARMSTRONG & OKEY, INC, Columbus, Ohio (614) 224-9481 
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A. I don't know 

Q. 

your e-mail? Do you know what that 

9 Q. And what are the versions that 

10 ^^^^^^^^^^Vlocking at? 

11 A. Different changes, we're making different 

2 assumptions, you know, there's all -- you know, 

13 things are found to be wrong and, you know, you've 

14 got to change them. People review it and they say 

15 "No, this isn't the correct way to model it. 

16 will you" -- I mean, there were iterations I would 

17 call their., as opposed to versions. In the end the 

18 plan is what the plan is regardless of what version 

19 you call it 

20 Q. Did you have a number for 

21 in the final version of the proposal by the company? 

22 A. There was a number; I don't r e c a l l what 

2"H it was. 

^4 Q. Was there analysis done cf the final 

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481 



1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

135 

results from the Commission's entry on rehearing? 

Just for clarification, I'm drawing a distinction 

between the proposal made in the ap, for rehearing 

and the entry on rehearing. Was there a number 

prepared for the entry on rehearing consequences for 

the company? 

A. That may have been done on the 

•verything was already 

decided and in place. That would be the c l o s e s t you 

would have to an entry on rehearing analysis. 

Q. Okay. Have you seen such an analysis? 

A. It was attached to here. 

Q, I'm sorry, the numbers we've been looking 

at? 

A. Yeah. 

Q. Was there a final version, a last 

version? As you say, we --

A. 

Q. 

A. 

^̂ . *i * 

A. 

I'll look at how he refers to it. 

Are you on GCF-22, I think? 

GCF-20. 

Twenty? 

The reason I answered it that way is this 

would have been 

ARMSTRONG & OKEY, INC, Columbus, Ohio (614) 224-9481 
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postentry, it would have been post our agreement, and 

would have presumably included all the things that 

the Commission did. 

Q. So this is the analysis, but we don't 

have that percentage that was being discussed in the 

e-mails. 

A. No. That's not -- that wouldn't be a 

part of that. 

Q. Okay. 

MR. SMALL: Let's go off the record for a 

second. We'll collect our thoughts and we will --

we're very close to the end of the deposition* 

(Recess taken.) 

(OPEN RECORD.) 
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County of 
SS: 

I, Gregory C Ficke, do hereby certify that I 
have read the foregoing transcript of my deposition 
given on Tuesday, February 20, 2007; that together 
with the correction page attached hereto noting 
changes in 
correct . 

orm or substance, if any, it is true and 

Gregory C Ficke 
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I do hereby certify that the foregoing 
transcript of the deposition of Gregory C Ficke was 
submitted to the witness for reading and signing; 
that after he had stated to the undersigned Notary 
Public that he had read and examined his deposition, 
he signed the same in my presence on the day 
of , 2007. 

Notary Public 

My commission expires 

24 
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Maria DiPaolo Jones, 'fiiegistered 
Diplomate Reporter, CRR and 
Notary Public in and for the 
State of Ohio. 

My commission expires June 19, 2011. 
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Agreement 

CONFIDENTIAL PROPRIETARY 
TRADESECRET 

This Agreement is between Cmergy Retail Sales, LLC (Cinergy), a n d 

(Customers), effective t h i s d [ H B H H H H V ^̂  ^̂  ^ ^ in ten t of the 

Parties to this Agreerncnt to bind the Custoniers to the terms axid 

conditions set forth herein. 

This Agreement is binding on the Parties regarding the subjec t 

matter herein and is to remain confidential axnong the Par t ies and m a y 

be released to non-Parties only if ordered by a coiort or adminis t ra t ive 

agency of competent jurisdiction. If tiie issue of tiiis Agreement 's 

confidentiality comes before s court or administrative agency of 

competent jurisdiction the Party before such court or administrat ive 

agcncA' shall tmrcediateJv notify the other Part>\ The Parties shaU defend 

the confidentiality of this Agreement The Parties shall no t circulate t h e 

Agreement, or its existence, to any employee, agent, or assignee of t h e 

Part\' unless such employee, agent, or assignee h a s a need to know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the following t e i m s 

and conditions: 

I. The Customers may, individually and on an individual a c c o u n t 
basis, 

DEPOSITION 
EXHIBIT 

^ % . 



CONFiDENTiAL PROPRIETARY 
TRADE SECRET 

d ending I Begmmngi 
each Customer ^ f / l l ^ / l / / I I ^ K / I I ^ K B f ^ ^ J pt i rchase 
competitive retail electric generation service from Cinergy a t 
their current tariffed unbundled generation rate approved by 
the Commission in case no- 99-1658-EL-ErrP and also 
known as Big G, 

The effect of 
uill 
99-165S-EL-ETP plus quarterly fuel 

mpany . 
shall be tha t Customers 

in Case No. 
increases. Cmerg>' may 

Each Customer may accept The Cincinnati Gas & Electric 
Company's market-based s tandard ser^^ice offer price, 

o 
tCUIiy^'l 



( • A t f t i u I \ ^ > ^ ( ^ | \ ^ t ^ n j 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

the right I^BHIHHHHHBHHHP-^ 
switch to k competitive retail electric sdrvice provider unde r 
the te rms and conditions of the Commission's order. Upon 
switching to a competitive retail electric service provider, 
Cinergy 

to The Cincinnati Gas & Electric Company 
^^^ Customer is taking service 

frona a non-Cinergy al&iiated competitive retail electric 
service nrovider on ^ ^ ^ H ^ ^ ^ l B i ^ ^ l ^ V Cim^ r̂srv shall 

any of the Customers 
'he Cincinnati Gas & Electric 

ompanys cerfified territory which exceeds a Customer 's 
combined (ali accounts) maximum demand as of J a n u a r y 1 
2005 

1 ^ 

tCO^lQq:) 

o o o 



*KJ ^ ' . ^ 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

any accounts representing new load beyond the foregoing 
are not included under this Agreement. 

Customers shall pay The Cincirmati Gas & Electric Company 's 
transmission and distribution rates as approved by the 
Commission. 

In tJie Cincinnati Gas & Electric Company's next distr ibution 
base rate case that results in a change in the Customers ' rateSj 
CGSEE mi l flic a cost of service s tudy reflecting actual cost of 
service for all rate classes. 

The Customers shall cause the Ohio Energy Group to suppor t a 
Stipulation llled by The Cincinnati Gas & Electric Company and 
the Ohio Energy Group in case no. 03-93-EL-ATA. 

if a Cxjstomer had shopped for competitive, 
subject to a minimum stay -v̂ -ith CG&E 

enerauon a n a )K 

8. Nothing in this Agreement modifies or limits any set t lement 
agreement reached by the Parties or their agents in Case No. 
99-1658'EL-ETP. 

9. The Parties 

10, 

% 

{00^194:1 

If an order in Case No. 03-93-EL-ATA is issued which is 
acceptable to CG&E but which renders invalid or ineffective any 
provision of this Agreement to the 

'̂  n r\ 
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CONFIDENTIAL PROPRIETARY 
TRADESECRET 

This Agreement terminates afteri I or as follows: 

AH notices, demands, and statements to be given hereunder shall be 

given in writing to the Parties at the addresses appearing herein below 

.iij-id wiJI be effective upon actual receipt: I 

To Customers: 

ICO«^l*>«:) 



0 6 / 0 3 / 0 4 THU 1 4 : 3 : ; 1-AA e J 4 2:: i /66tJ CinbKt^Y K̂ VKf CL^ ^ ^ Z A 

To Cinergy: 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

or such other address as is provided in writing b}' the recipient from time 

to time. Payments shall be made by ACH or wire transfer to the account 

designated by the payee from time to dine. 

Cinergy* and the Customers shall defend, indemnify, and hold 

harmless the non-breaching Party from any and all claims by third 

Parties regarding the enforcement or breach of this Agreement arising 

from or in connection with the performance of this Agreement. 

This Agreement is for the exclusive beneOtof the Parties and may 

not be assigned without the written consent ofthe non-assigninj? Part3\ 

This Agreement shall be governed b3' and constrxied in accordance 

with the laws ofthe State of Ohio. 

Entered into on this 

On behalf of Cinergy On Behalf of the Customers 

^ 

The Cincinnad Gas & Electric Company 
155 East Broad Street 
Columbus, Ohio 43215 

(C04194:} 



CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

r 

CINERGY. 
SffiWCCS 

139 east Fourth street 
P.O. Box 960 

Cmcinnat i , OH 4S201-0960 

Apr'(( 4, 2005 

As you d r ^ a w a r e ^ r ^ h ^ c o u r 5 | ^ f negotiating l ^ B ^ ^ H I B H B B B V wrtl> 
m e m b e r s ^ l l H H I H ^ I I H I ^ ^ h ^ a ^ Q r e e ^ h a t the terms and conditions of iHefT 

i t Will 

> 

___^____^___^^____ >oin panies riave'ana''conTT7n 
the~RTf^ "accounts, i am wr i t ing on behatf of Cinergy Retail Sales w i th the purpose of 
clarifying and gaining written confirmation of the agreement that was reached with respect 
to the 

Please confirm your agreement to the above by signing an<I returning the duplicate copy of 
Ihis tetter. 



Deposition Questions - Greg Ficke 

Dute^ne rgy Ohic!_ Case No 
" ' G R E E M E N T S ' "•• -

From Typa 

JERS _ S i i g a r A g : 

^ 3 5 _ Super Agr I 
DERS Opiion Agr 

^ 3 3 . ^ Super Agr 
^ 3 RS~|Su|>iirAgr 
DERS Option Agr 

DERS_ Super Agr 
DERS iSupgrAgr 
DERS •Option A y 

DERS Super Agr 
DERS Super A ^ _ 
DERS bplfOriAgr' 

pERS_ 1 Suger Ajtr 
DERS i b p f i o n A s r ' 

DERS I Super Agr 
DERS'JSuper Agr _ 
DERS foption Agr~18 

DERS SupgrAgr 

DERS 
DERS 
DERS 

S u p g r / ^ r 
Option Ag-
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StfficTAgr 
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DERS iAgreement 

Date 
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Agreemeni CRS 341: 34fi 
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Opiion Agreemem 

Agreement 
Aoreement 
Optiwi Agreement 

Agreement 
Aqreement 
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Agreement 
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From: 
Sent: 
To: 
Cc: 
Subject: 

Importance: High 

;|: think tha t t h e s e t t l e m e n t looks f i n e . I cannot , however, p r o v i d e f i n a l 
contxrmanon u n t i l 1 b e t t e r - u n d e r s t a n d the impact of your new item 5. I do no t a n t i c i p a t e 
tha t t ha t w i l l be a problem. I w i l l ge t back t o you by the end of t be day. 

•Oriqinal Mes 

Sett lement Termo — Conf ident ia l 
Importance: High 

and I would l ike to thank you f o r 
t oge the r developing a proposal t h a t t he 
A t t a c h e ^ ^ ^ our proposed c o n s o l i d a t i o n o: 
to b o t h | ^ H and CG&E. Hote t h a t number 5 was 
)ur membl^^ but i t w i l l not be a dea l breaker . 

Afternoon, but p lease c a l l o r email me tomorrow 
IB w i l l be acceptable- Thanks a g a i n 

^ | d 

' TnSrn 

n our s e t t l e m e n t d i s c u s s i o n s and 
were able t o provide t h e i r c o n s e n t . 

terms which we b e l i e v e a r e a g r e e a b l e 
tH^s af ternoon a t t be behes t of one of 
wi l l not be a v a i l a b l e u n t i l tomorrow 

hing with your conf i rmat ion t h a t t h e s e 

This e-mai l , including a t t achmen t s , i s intended o n l y for t h e person<s> t o v^iom t h e s e n d e r 
intended to address t h i s message. I t may ccmtain information whicb i s l e g a l l y p r i v i l e g e d , 
c o n f i d e n t i a l and exempt from d i s c l o s u r e . If you a r e not the in tended r e c i p i e n t s you axe 
hereby n o t i f i e d t h a t any d i s c l o s u r e , copying d i s t r i b u t i o n of, o r use o r a c t i o n i n r e l i a n c e 
on, t h i s corranunication i s s t r i c t l y p r o h i b i t e d and may he xmlawful. If you a r e no t t h e 
intended r e c i p i e n t of t h i s message and have rece ived t h i s e-mail i n e r r o r , p l e a s e n o t i f y 
the sender immediately o r r e t u r n t h e e-mail and f u l l y d e l e t e from your system t h e message. 
along wi th any a t tachments-

DEPOSITION 
EXHI8IT 
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CONFIDEMTIAL PROPRIETARY 
TRADESECRET 

Agreement 

This agreement is between The Cinergy Retail Sales, LLC (Cinergy^, 

.:.) and the f l ^ B V shown on the attached agreement exhibit 1 

incorporated by reference into this agreement fl|^^Bi effective this 

It ia the intent of the parties to this agreement to 

bind Cinergy and V ^ ^ ^ H I P ' ^ ^ ^ terms and conditions set tor th 

herein. The following is the entire agreement between Cinergy and the 

'it may not be amended except by the written 

"Agreement of the parties. 

This agreement is binding on the parties regarding the autgect 

matter herein and both the termsvand existence of the agreement arc to 

remain confidential among the parties and may be released to non-

parties only if ordered by a comt or administrative.agency of competent 

jurisdiction. If any issue related to the confidentiality of this s^reement 

comes before a coxort or administrative agency of competent jurisdiction 

the party before such court or administrative agency shall use best 

efforts to immediately notify the other party. The parties shall defend the 

confidcntia^ty of this agreement. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, a^ent, or assignee 

of the party unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement. 

Hie pardes, for good consideration, agree to the following terms 

f J and conditions: 

OA n 
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I. 

3. 

5. 

CONFIDEMTIAL PROPRIETARY 
TRADESECRET 

Beginning m B B B H m f a n d throu^^l 
Cinergy will offer to sell retail electric genei 
Hospitals for all their CG&E accounts at a _ _ 
B B I B B B ^ ^ B ^ B ^ P I ^ c a b l e tariff rate of Thc! Cmcmnati 
Q£^^^lecu!^onaps^r*s flHHHHHHHHIV^^'^^'^^^ 
try the Public Utilities Commlss ionoroni^comSSSinl in case 
no. 99-i658-EL-ETP 
approved in the same case_ 

^ ^ ^ ^ ^ ^ and 
compctilave ret 

purchasing competitive retail electric generation service from 
Cinergy pursuant to paragraph one (I) above, Cinergy -shall 

except tha t 
new load relative to dual feeds shall be subject to ̂ e tenns and 
conditions set forth in paragraph six (6) of this agreement. 

4, Cinergy shall pay 

The I H H B shall comply with the terms and conditions of the 
order of the Public Utilities Commission of Ohio in case no. 03 -
93-EL-ATA including the payment of regulatqrSL transition 
charges and provider of last resort charges 

• 

(004 J 94:} 



CONFIDENTIAL PROPRIETARY 
TRADESECRET 

m) 

Cinergy shall not amend thc rates charged by Thc Cindnnati 
Gas & Electric Company for dual feeds fon-k^exiating prior to 

Cincinnati Gas & Electric Company may amend its tariffs for 
dual feed where there is a significant increase in load or for new 
dual feed consumers pursuaht to an application approved by 
the Public Utilities Commission of Ohio. 

Hospitals purchasing generation sei 
tariff load management ridfrs 
continue to purchase generation s< 
management riders throtif 

ursuant to east ing 
may 

rsuarit to~aich load 

This agreement has no application to Thc Cincinnati Gas & 
Electrid Company's transmission and distribution rates as 
approved by the Public Utilities Cconmission of Ohio, 

ati Gas fi& Electric 
in case no, 03-93-

EL-ATA, and any related litigation. 

This agreement terminates after i 

Cincirmati Gas 6t Elec 
The 

recover fuel costs 

B. 

C. 

AU notices, demands, and statements to be given hereunder shall be 

{CCMI9'*:) 
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CONFIDENTIAL PROPRIETARY 
TRADESECRET 

given in writing to the parties a t the addresses appearing herein below 

and will be eilective upon actual receipt; 

To Cinergy: 

C i n c r ^ 

or such other address as is provided in writing by the recipient frosn time 

to time. Payments shall be made by ACH or wire transfer to the account 

designated by thc payee from time to time. 

Cinergy and ^ H K h a J l defend, indemnify, and hold harmless the 

non-breaching party from any and all clainas by third part ies including 

the government regarding the enforcement or breach of th is agreement, 

including but not limited to, property damages, environmental damages , 
4 

contract damages, fines, or penalties arising from or in connection with 

thc provision or acceptance of competitive retail electric service arising 

from or in connection with the perfomiance of this agreement . 

This agreement is for the exclusive benefit of t h e part ies a n d may 

not be assigned without the written consent of the non-assigning party. 

This Letter Agreement shall be govemed by a n d construed in 

accordance with the laws of the State of Ohio. 

Entered into on this ' 

350 



CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

On behalf of Cinergy 

The Cincinnati Gas & Electric Company 
155 East Broad Street 
Columbus, Ohio 43215 

{C04194:J 351 



CONFDENTIAL PROPRIETARy 
- : TRADESECRET 

Agreement 

This Agreement is between Cinergy Retail Sales, LLC (Cinergy), a n d 

(Customers), 

Tlifs Agreement replaces and supersedes the terms 

and conditions of the Agreement dated H H J j j j j j j J H H H f between 

Customers and Cinergy (Parties). It is the intent of the Parties to th is 

Agreement to bind the Customers and Cinergy to the terms and 

conditions set forth herein. 

This Agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties a n d may 

be released to non-Parties only if ordered by a cour t or administrat ive 

agency of competent jurisdiction. If the issue of t h i s Agreement 's 

confidentiality comes before a court or administrative agency of 

competent jurisdiction the party before such cour t or administrat ive 

agency shall immediately notify the other party. The Parties shall defend 

thc confidentiality of this Agreement The Parties shall not circulate t h e 

Agreement, or its existence, to any employee, agent , or assignee of t hc 

party unless such employee, agent, or assignee h a s a need to know for 

thc purpose of effectuating thc Agreement. 

Thc Parties, for good consideration, agree to the following t e r m s 

and conditions: 

DEPOSITION 
EXHIBIT 
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CONFIDENTIAL PROPRIETARY 
TRADESECRET 

2. 

The Parties expect that the Provider of Last Resort (POLR) 
charge of the Cincinnati Gas & Electric Co. (CG&E) will consist 
of these components; 

The Customers may, individually and on an individual account 
basis, select one of thc following options for competitive retail 
electric service no later i ^ 

Option A 

A. Beginning no earlier than 
eachCustomeri 

For any Customer who elects this Option A and has a CRES 
^ " " " ^ " ^ ^ i ^ ^ l E ^ ^ i l l ^ f l ^ H I ^ ^ no later 

Customer. durmg""Sre5 until the CustomeF Degins 

m̂ 

(00419^1 
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CONFflDENTlAL PROPRIETARY 
TRADESECRET 

Beginning no earlier t han 

Option B 

B. Each Customer may accept CGSsE's market based s t anda rd 
service offer price, including the price to compare and POLR 
charges approved by the C o m j ^ ^ ^ y j ^ ^ ^ J ^ ) 3 - 9 3 - E L - A T A 
and retain the right t h r o u g h m P H H B H H F t o switch to a 
CRES under the terms and conditiojis. of the Commission's 
Order. Durini 

Under both Option A and Option B, this Agreement constitutes 
Customers' contract with a credit worthy CRES to provide firm 
generation servtce for their full capacity, energy and 
transmission requirements from 4MriHHHMBMHI^ through 

and satisfies to the maximum extent 

(aJ4l9'»: 
Q 9 9 



CONFIDENTIAL PROPRIETARY 
TRADESECRET 

No. 03-93-EL-ATA that the 

4. 

7. 

3 8. 

If, prior to ^^mammmmgmmmm ^^^ ^^ ^ ^ Customers add 
additional l o a ^ ^ ^ ^ ^ ^ m ^ ^ f h e Cincinnati Gas ffl Electric 
Company's certified territory which exceeds a Customer's 
(^mbincd (all accounts) maximum demand as of 

iThis agreement has no application to The Cincinnati Gas fit 
Electric Company's transmission and distribution rates as 
apprpved by the Public Utilities Commissbn of Ohio. 

.Customers shall pay the ^ ltpf>licaSle banSmissioh and 
distribution rates of The Cincinnati Gas fit Electric Company a s 
approved by the Commissjpn, and/or if applicable. 

Cinergy will comply with all regulatory requirements necessary 
rib be certified as a corhpetitive retail el ectric^ service provider to 
offer competitive retail electric service to Customers as required 
by paragraph one (1) of this Agreement. 

In the Cincinnati Gas fit Electric Company*s next distribution 
base rate case that results in a change in the Customer^' ra tes , 
CGStE will file a cost of <arrvirf sfudv reflecting actual cost of 
service for all rate classes. 

Ignis m Ine cinannati uas 
distribution base rate case, including but not limited to, rights 
to litigate and settle the case. The filing of the cost of service 
does not in any way constitute a guarantee regarding the 
outcome of thc case. The Cincinnati Gas 8B Electric Company 

IC04194:} 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

9. If a Customer had shopped for competitive feneration and is 
subject to a minimum stay with CGStE that extends beyond 

t , J January 1, 2005, 

10. Nothing in this Agreement modifies or limits any settlement 
agreement reached by the Parties or their agents in Case No 
99-1658-EL-ETR . 

12. If an order in Cas£ No. ^()3-93TEI>ATA i s issued which is 
acceptable to CG&E 

This Agreement terminates after 

B, 

ir as follows: 

{C04I94:) 
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CONFIDENTIAL PROPRIETARY 
TRADESECRET 

All notices, demands , and statements to be given hereunder shall be 

given in writing to the Parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

To Customers: 

To Cinergy: 

or such other address a s is provided in writing by the recipient from time 

to time. Payments shall be made in a commercially practicable m a n n e r 

such as by check, ACH or wire transfer to the account designated by the 

payee from dme to t ime. 

{C04194.1 
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CONFIDENTIAL PROPRIETARY 
TRADESECRET 

Cinergy and the Customers shall defend, indemnify, and hold 

harmless the non-breaching party from any and all claims by third 

Parties regarding the enforcement or breach of this Agreement arising 

from or in connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of thc Parties and may 

not be assigned without the written consent of the non-assigning party. 

This Agreement shall be governed by and construed in accordance 

with the laws of the State of Ohio. 

Entered into on this; 

On behalf of Cinergy On Behalf of the Customers 

The Cincinnati Gas & Electric Company 
155 East Broad Street 
Columbus, Ohio 43215 

(CCHI94:| 
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CONFiDENTiAL PROPRIETARY 
TRADESECRET 

Agreement 

This agreement is between The Cinergy Retail Sales, LLC (Cinergy). 

and ^ M H H H M shown on the attached agreement exhibit 1 

incorporated by reference into this a g r e c m e n t ^ B B ^ ^ ^ B p effective this 

This Agreement replaces and supersedes the 

terms and conditions of the Agreement dated f H H ^ ^ ^ H f between 

[and Cinergy- It is the intent of thc parties to this agreement to 

bind Cinergy and ^ H J ^ H H p t o the terms and conditions set forth 

herein. The following is the entire agreement between Cinergy and 

l(parties); it may not be amended except by the written 

agreement of the parties. 

This agreement is binding on the parties regarding the subject 

matter herein and both the terms and existence of the agreement are to 

remain confidential among the parties and may be released to non­

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such court or administrative agency shall u se bes t 

efforts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreement. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, or ass ignee 

ofthe party unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement. 

DEPOSmON 
EXHIBIT 

^ 1 
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CONFIDENTIAL PROPRIETARY 
TRADESECRET 

The parties, for good consideration, agree to the following terms 

and conditions: 

1 Beginning 
Ciner 

Gas & Electric Company's f H H | B m p H H H H H l ^ P p r o v e d 
^ y the Public Utilities Commission of Ohio {Commission| in case 
no. 99-1658-EL-J 

3, If, prior to add 
lectric Company's 

• 
ICOAIQ-^:) 
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8. 

9. 

CONFIDENTIAL PROPRIETARY 
TRADESECRET 

Ciner^rv 
upon t h e ^ s s B S n c ^ ^ ^ m a l appealable order ol 
Utilities Commission of Ohio satisfactory to Cinergy, 

^Cincinnat i Gas & Electric Company may amend its tariffs for 
a^fel-^ed.j^ere there is a significant increase in load or for new 
dual feed cdhsiamers pursuant to an application approved by 
the Public Utilities Commission of Ohio. 

continue to purchase generation service_Biur^guijrtQ~5Uch load 
management riders through 

This agreement has no application to Thc Cincinnati Gas fit 
Electric Company's transmission and distribution ra tes a s 
approved by the Public Utilities Commission of Ohio. ^ S m ^ i H 
shall pay the applicable transmission and distribution rates of 
The Cincinnati Gas & Electric Company as__aEeroved bv the 
Commission, and /o r if applicable, 

1C01194:] 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

. ^ j , ^ , , , ^ ^ , ^ , , ^ ^ ^ ^ ^ ^ ^ made by The Cincinnati gas fi& 
Electric Company in its application for rehearing, in Case No. 
03-93-EI^ATA, and any related htigation. 

This agreement terminates after 
occurrence of any of thc following: 

or u p o n the 

All notices, demands , and statements to be given hereunder shall be 

given in writing to the parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

To Cinergy: 

(C04194i 
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CONFIDENTIAL PROPRIETARY 
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leiUUa 
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or such other address as is provided in writing by the recipient from time 

tq time- Payments shall be made by ACH or wire transfer to the account 

designated by the payee from time to time. 

Cinergy a n d f B B ^ s h a l l defend, indemnify, and hold harmless thc 

non-breaching party from any and all claims by third parties including 

the government regarding the enforcement or breach of this agreement, 

including bu t not limited to, property damages, environmental damages , 

contract damages, fines, or penalties arising from or in connection with 

thc provision or acceptance of competitive retail electric service arising 

from o^ in connecdon with the performance of this agreement. 

This agreement is for the exclusive benefit of the parties and may 

not be assigned without thc written consent of thc non-assigning party. 

This Letter Agreement shall be govemed by and construed in 

accordance with thc laws of the State of Ohio. 

Entered into on this Sth day of November: 

On behalf of Cinergy On Behalf 

The Cincinnati Gas 8& Electric Company 
155 East Broad Street 
Columbus, Ohio 43215 

(CO'i 194:1 
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Attached is the amended agreement wi th^^P Please 
copy and send a signed copy back to you- Piease file' 
us with any questions. Thank you. 

scute the 
tontact 

Ll l ;2 (> i ! 
\ 
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Agreement 

This agreement is between The Cinergy Retail Sales, LLC (Cinergj'), 

and ^ B ^ H H | f t shown on thc attached agreement exhibit 1 

incorporated by reference into this a g r e e m e n t M f l H | ^ B effective this 

'his Agreement replaces and supersedes the 

terms and conditions of the Agreement dated W ^ ^ ^ ^ ^ ^ ^ K between 

• • M a n d Cinergy. It is the intent of the parties to this agreement to 

bind Cinergy | H H H H H | ^ H | r to the terms and conditions set forth 

herein. The following is the entire agreement between Cinergy and the 

it may not be amended except by the written 

agreement of the parties. 

This agreement is binding on the parties regarding the subject 

matter herein and both the terms and existence of the agreement are to 

remain confidential among the parties and may be released to non­

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such court or administrative agency shall use best 

efforts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreement. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, or assignee 

of the party unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement-



The parties, for good consideration, agree to the following terms 

and conditions: 

I. ^^gi^^i i^g^HBHHll^f ^^d through 
Cinergy will offer to sell retail electric een 

they are receiving 
CTncinnkti Gas gT^lectnc Company on December 3 1 , 2004. 
The 4 B i ^ H H i H H H H B M f c > f f e r indicated above will be an 

{CCi4194:| 2 



5. 

7-

8, 

Cinergy 
upon thesissuance of a final appealable order of the Public 
Utilities Commission of Ohio satisfactory to Ciritrgj^F'^ 

The 
• i i ^ ^ ^ ^ ^ ^ 

^cinj^^ti Gas &. Electric (loinpany may amend its tariffs for 
dyal feed where there is a significant increase in load or for new 
dual feed consumers pursuant to an application approved by 
the Public Utilities Commission of Ohio. 

conunue co pure 
management riders through 

This agreement has no application to The Cincinnati Gas & 
Electric Company's transmission and distribution rate; 
approved by the Public Utilities Commission of Ohio, 
shall pay The Cincinnati Gas 8s Electric Company's 
transmission and distribution r^tes as approved^ by the 
Commission, or if applicable, 

lade by The Cincinnati gas 
Electric Company in its application for rehearing, in Case No. 
03-93-EL-ATA, and any related litigation. 

tv ''ii**-*!!?^ 

•'^•.. 

This agreement terminates after 
occurrence of any of the following: 

or vipon the 
•^i^ifeis 

\CQM')A) 



Ail notices, demands, and statements to be given hereunder shall be 

given in writing to the parties at the addresses appearing- herein below 

and will be effective upon actual receipt; 

To Cinergy: 

or such other address as is provided in wridng by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to the account 

designated by the payee from time to time. 

ILiJ^Vj^-l 



Cinergy anc^^^B shall defend, indemniiy, and hold harmless the 

non-breaching party from any and all claims by third parties including 

the government regarding the enforcement or breach of this agreement, 

including but not limited to, property damages, environmental damages, 

contract damages, fines, or penallies arising from or in connection with 

the provision or acceptance of competitive retail electric service arising 

from or in connection xvith the performance of this agreement. 

This agreement is for the exclusive benefit of the parties and may 

not be assigned without the written consent ofthe non-assigning party. 

This Letter Agreement shall be govemed by and construed in 

accordance with the laws of the State of Ohio. 

Entered into on this 19th day of May: 

On behalf of Cinergy On Behalf I 

C? 
{00419'!. 
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'we are ready to execute this version of the amended agreement. It is changed based upon your 
e-mail this morning and our prior discussions. If you agree we will send two signed copies and you can execute 
them and return one to us. Piease let us l<now. Thank you. 

(O 

1/11'2007 

DEPOSITiON 
EXHIBIT 



Agreement 

This agreement is between Thc Cinergy Retail Sales, LLC (Cinergy), 

and the hospitals shown on the attached agreement exhibit I 

incorporated by reference into this agreement H ^ ^ ^ ^ ^ K f T e c t i v e this 

f. This Agreement replaces and supersedes the 

terms and conditions of the Agreement dated ^ ^ ^ ^ ^ ^ ^ ^ f f between 

tnd Cinergy. It is the intent of t±iepa^^ 

bind Cinergy and the fl^|^H^ ^he terms and conditions set forth 

herein. The following is the entire agreement between Cinergy and the 

(parties); it may not be amended except by the written 

agreement of the parties. 

This agreement is binding on the parties regarding the subject 

matter herein and both the terms and existence of the agreement are to 

remain confidential among the parties and may be released to non­

parties only if ordered by a court or administrative agencj' of competent 

jurisdiction. If any issue related to the confidentialitj' of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such court or administrative agency shall uae best 

efforts to immediately notify the other party. The parties shall defend thc 

confidentiality of this agreement. The parties shall not circulate thc 

agreement, or discbse its existence, to any employee, agent, or assignee 

of the party unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement. 



The parties, for good consideration, agree to the following terms 

and conditions: 

1- Beginning 
Cinergy will otler to sell retail electric generation service to the 

2. Cinergy 

If, prior to 
load or accounts in 
cerdfied territorv, 



4. 

0 . T h e U P m ^ s h a l l comply with the terms and conditions of the 
o r d e ^ n h ^ u b l i c Utilities Commission of Ohio in case no. 03 -
93-EL-ATA including the payment of regulatory transition 
charges and provider of last resort chargesJ 

purchasing generation service 
tariff loaTI management riders as ofj 
continue to purchase generation servipe 
management riders through. 

lursuant to existing 
may 

'ursuant to such load 

This agreement has no application to The Cincinnati Gas 66 
Electric Company's transmission and distribution rates as 
approved by the Public Utilities Commission of Ohio. 

(CD4 100:| 



This agreement terminates after 
occurrence bf any of the following: 

or upon the 

All notices, demands, and statements to be given hereunder shall be 
- , - - i 

given in writing to the parties at the addresses appearing herein below 
i 

arid vnH be effective upon actual receipt: 

Toth( 

To Cinergjr: 

or such other address as is provided in writing by the recipient from time 

:CO^iW;) 



to time. Pav-ments shall be made by ACH or wire transfer to the account 

designated by the payee from time to time. 

Cinergy a n d f l ^ H h a l l defend, indemnify, and hold harmless the 

non-breaching party from any sind all claims by third parties including 

the government regarding the enforcement or breach of this agreement, 

including but not limited to, property damages, environmental damages, 

contract damages, fines, or penalties arising from or in connection with 

the provision or acceptance of competitive retail electric service arising 

from or in connection with the performance of this agreement. 

This agreement is for the exclusive benefit of the parties and may 

not be assigned without the written consent of the non-assigning party. 

This Letter Agreement shall be govemed by and construed in 

accordance with the laws of the State of Ohio. 

Entered into on this 

On behalf of Cinergy On Behalf of thei 

1C04I94:} 
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Attached is a redline version of thel 
you. JAgreement we can sign on Monday. A dean version to follow. Thank 
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Agreement 

This agreement is bet\veen The Cinergy Retail Sales, LLC (Cinergy). 

and the hospitals shown on the attached agreement exhibit 1 

incorporated by reference into this agreementJ^H^^^^Benfective this 

| ^ | ^ H | ^ ^ k | ^ H ^ H B . This Agreement replaces and supersedes the 

terms and conditions of the Agreement ^ ^ t c d ^ ^ ^ ^ ^ K j ^ f between 

I ^ H j B V a n d Cinergy. It is the intent of the parties to this agreement to 

bind Cinergy and fl^^^^HH^^ t̂ he terms and conditions set forth 

herein. The following is the entire agreement between Cinergy and the 

(parties); it may not t>e amended except by the written 

agreement of the parties-

This agreement is binding on the parties regarding the subject 

matter herein and both the terms and existence of the agreeraent are to 

remain confidential among the parties and may be released to non­

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such court or administrative agency shall use best 

efforts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreeraent. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, or assignee 

of the party urdess such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement. 

M 



Thc parties, for good consideration, agree to the following terms 

and conditions: 

1. Beginning 

3. If, prior t o ^ B B I i V ^ i ^ l ^ ^ i m m i H B I ^ H V add additional 
load or accounts in The Cincinnati Gas fic Electric Company's 

|C04394.,l 



certified territory. 

T h e p H ^ ^ p s h a l l comply with the terms and conditions of the 
order of the Public Utilities Commission of Ohio in case no. 03-
93-EL-ATA including the payment of re^la torv transition 
charges and provider of last resort charges 

luant to existing 
^ ^ may 
^uch load 

purchasing generation se 
tariff load management riders as ^^mma^m 
continue to purchase generation service pu 
management riders through 

This agreement has no appUcation to The Cincinnati Gas & 
Electric Company's transmission and distribution rates as 
approved by the Public Utilities Commission of Ohio. 

fod*ted:i 
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This agreement terminates after 
occurrfence of any of the following: 

or upon the 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

To thel 

To Cinergy: 

iCMlM:; 
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or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made bv ACH or wire transfer to the account 

designated by the payee from time to time. 

Cinergy and ^ f ^ p h a l l defend, indemnify, and hold harmless the 

non-breaching party from any and all claims by third parties including 

the gDvernnaeot regarding the enforcement or breach of this agreement 

including but not limited to, properly damages, environmental damages, 

contract damages, fines, or penalties arising from or in connection with 

the provision or acceptance of competitive retail electric service arising 

from or in connection with the performance of this agreement. 

This agreement is for the exclusive benefit of the parties and may 

not be assigned without the written consent of the non-assigning party. 

This Letter Agreement shall be governed by and construed in 

accordance with the laws of the State of Ohio. 

Entered into on this 

On behalf of Cinergy On Behalfl 

.J 

(C04194: 
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This is the clean version of the agreement. Thank you. 
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A g r e e m e n t 

This agreement is between The Cinergjr Retail Sales, LLC (Cinergy), 

and the hospitals shown on the attached agreement exhibit L 

incorporated by reference into this ag rccmcn tMBf l f lM | eflectivc this 

This Agreement replaces and supersedes the 

terms and conditions of the Agreement dated ̂ ^ ^ • ^ f l | m | p between 

and Cinergy. It is the intent of the parties to this agreement to 

bind Cinergy ^ n d ^ H H ^ ^ H j ^ p to the terms and conditions set forth 

herein. The following is the entire agreement between C i n e r ^ and the 

it may not be amended except by the written 

agreement of the parties. 

This agreement is binding on the parties regarding the subject 

matter herein and both the terms and existence of the agreement are to 

remain confidential among the parties and may be released to non­

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the coniidentiality of this agreement 

comes before a court or administrative agency of competent jiarisdiction 

the party before such court or administrative agency shall use best 

efforts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreement. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, or assignee 

of the party unless such employee, agents or assignee has a need to know 

for the purpose of effectuating the agreement. 



The parties, for good consideration, agree to thc following t e r m s 

and conditions: 

^ 

The retail electric generation offer indicated above will be a n 

2. Ciner 

^ 
If, prior to 
load or accounts in 

add addi t ional 
Cincinnati Gas & Electric Company 's 

'Co-Tri^' 



The | H | ^ ^ B p h ^ l ^ comply with the terms and conditions of the 
o r d e ^ n S ^ ' u b l z c Utilities Commission of Ohio in case no, 03-
93-EL-ATA including the payment of regulatory transition 
charges and provider of last resort charges 

7, 

ursu 

uant to ^ s t i n g 
may 

u^h load 

8. 

purchasing generation scrv: 
taritl load management riders as 
continue to purchase generation service 
management riders through: 

This agreement has no application to The Cincinnati Gas & 
Electric Company's transmission and distribution rates a s 
at)Droved bv the Public Utilities Commission of Ohio. 

t 
!(.;'H194:1 
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This agreement terminates after 
occurrence of any of the following: 

or upon the 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

To the 

To Cinergy: 

1G041^4;! 



or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to thc account 

d e s i ^ ^ d by the payee from time to time. 

Cinergy andfjPJU^hall defend, indemnify, and hold harmless the 

non-breaching party from any and all claims by third parties including 

the government regarding the enforcement or breach of this agreement, 

including but not limited to, property damages, environmental damages, 

contract damages, fines, or penalties arising from or in connection with 

the provision or acceptance of competitive retail electric service arising 

from or in connection with the performance of this agreement. 

This agreement is for the- exclusive benefit of the parties and may 

not be assigned without the written consent of the non-assigning party. 

Th^ Letter Agreement shall be govemed by and construed in 

accordance with the laws of the State of Ohio. 

Entered into on this 

On behalf of Cinergy On Behalf i 

% 

I 

<C0-Uy4:) 
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OPTION AGREEMENT 

BV AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

CONFIDENTIAL PROPRIETARY 
TRADESECRET 

tion Agreement (thc "Agreement") is entered into as of this] 
he ''Effective Date") by and between Cinergy fU 

Limited liability coiTq>any, 
LLC rCRS") a 

® 

RECITALS 

»ses ol this agreement only refen to 
Eocatcd within tl» retail delivery service 

tcnitory ofthe Cincinnati Gar& Electric Company ("CG&E"). 

WHEREAS, CRS has been cenified by the Public Utilities Commission of Ohb as a 
Certified Retail Electric Supplier ("CRES'^ and has Uie autbor^y to engage in thc sale of 
electrical power at retail; 

WHEREAS, flHlHH||HI|| an option to CRS to provide electric service aiui CRS 
desires to provide electric service pursuant to the terms outiined herein;. 

NOW, THEREFORE, for and in consideration ofthe mutual covenants contained herein, 
the Parties agree as follows: 

ARTICLE I 
DEFINITIONS 

The following defmitions and any tema defined in this Agreement shsdl apply 
hereunder. 

"AfnUate" means, with respect to any person, any other person (other than an individual) that, 
direcdy or indirectly, through one or more intermedianes, controb. or is controlled by, or is under 
common control with, such person. For this purpose, "control* means thc direct or indirect 
ownership often (10) percent or more. 

"Busmess Dav" means a day on which Federal Reserve member banks in Ohio ace open for 
business; and a Business Day shall open at 8:00 a.m. and close at S:00 p.m. eastern prevailing 
time, unless othenvise agreed to by the Parties in writing. 

{CI7ISI:} 

DEPOSJTiON 
EXHIBIT 

Cinergy Corporate Records 

iimiiHinin 
Dociunent Code _-a5i) 
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TRADE SECRET 

"Capacity" has the meaning set forth in any Transmission Provider's tariff or MlSO^s 
transmission tariff, as amended Irom time to time, or as deftn^ in any transmission t a r i ^o f a 
successor to MISO. 

"Contract Price" means the prwe in SUS as set forth in Exhibit B ^ * ^ f l H H | f l H ^ F ^ ' ^ ^ 
purchase ofthe Energy under this Agreement. 

"Defaulting Party" shall have the meaning specified in Section 6A. 

"Energy^ means electric cnCTgy of thc character commonly known as three-phase, sixty h ^ t z 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Event of Default" shall have the meaning ^ecified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission orany successor agency thereto, 

"Firm" means, with respect to a Transaction, that foe only excuse for thc falhtre to deliver Energy 
by CRS or the iailure to receive 

"Interest Rate" means, for any date the lesser of (a) two (2) percent over tlw per anmisfi rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published &om time to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest n ^ 

" M W means megawatt. 

"Term'* shall have the meaning specified in Article 4.1. 

"Transmission Providers" means the entity or entities transmitting or transporting the Energy 
onbehalfofCRS 

fCni58:t 
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ARTICLE U 
OPTION 

2,1 from The CincimiatI Gas & Electric Company 

f\ 

ARTICLE i n 
CRES POWER CONTRACT TERMS 

3.1 In Che evem 
shall include, IIIIAng others, 

(Cniiri 

wfflg terms: 

ft- Energy Ouantitv and Type. 

b. Transmission Service and Ch^'ges. Transmission service and charges will be 
provided in accordance with Che open access transmission tanS'of die Midwest 
Independent Transmission System Operator, Inc. or CG&E (or an affiliate on 
its behalO. whichever is applicable, as filed with thc FERC and as it naay be 
amended, &om time to time, or any successor tariff. Unless oth^wise agreed 

052 
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The Contract Price is set forth in Exhibits A and B. 

Change to Prices. As a retail sale, the power sale agnsement is not subject to 
the jurisdiction of the FERC; nor shall either Party s c ^ to have Ihe FERC 
assert jurisdiction over die Agreement However, to the extent &at either tbe 
FERC or the Public Utilities Conunission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree that the Contract Price ^cified i^ve i s l a n d 
reasonable and consistent with the public interest. 

% 

ARTICLE iV 
TERM OF AGREEMEIVT 

4.1 Agreement Term and Effective Date. Ihis 
execution b^he Pgtfes. This Agreement shall ^ ^ 

| H H ^ | P | H H B H H H | ^ n l e s s terminated^arller acccndaiKX \i^h die terms of 

4.2 After Terminatiop. Ihe appUcabk provisions oflhis Agreement ^ 0 contimie in effect 
alter temiinatioa thereof to the extent necessary to provide for final billing, biUing 
adjustments ariiJ payments. 

5.1 Payment 

IC17(5«:) 

ARTICLE V 
BILLING 

• 
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ARTICLE VI 
DEFAULTS AND REMEDIES 

i 

6.1 Events of Defauh. An "Event of Default* shall mean, with respect to a Party 
("Pe&ulting PartyO. the occurrence ofany of the following: 

6.1-1 any representation or watTanty made by the Defaulting Party herein shall at any 
time prove to be Mse or mis! eading in any respect material to this Agreement; 

6.1.2 the ikilure of the E>efaulting Party to perform any covenant set forth in this 
Agreemem (except to the eKtem constituting a separate Event of Default,) and 
such failure is not cured within five (5) Business Days after written notk:e 
thereof to the De&ultmg Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfer^ all or substantiaJfy all of ks assets to, another entity and, at ±e time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviYsng or 
transferee entity &ik to assuiK all of the obligations of such Party umkr this 
Agreement; 

6.1.4 the feilure to make when due, any payment required pursuant to this AgrM^ment if 
such Allure is not remedied within five (3) Business Days af^er written notice of 
such failure is given by the other Party; or 

6.1.5 the Defaulting Party (1) files a petitbn or odierwise commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and such petition is not withdrawn 
or dismissed within diirty (30) days after suck filing, (ii) makes an assignment or 
any general anangement for the benefit of creditors, (iiO otherwise becomes 
banloupt or insolvent (however evidenced), (iv) E^s a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to it or any 
substantial portion of hs property or assets, or (v) is unable to pay its delAs as ^ y 
fall due. 

6.2 Remedies upon an Event of Default. Upon the occurrence (and contimiatk»n beyond die 
applicable cure period) of an Event of Defeuk widi respect to a Defaulting Party, 

6.3 Other Termination Events. 

{C17I58:}-
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prohibited from selling wholesale power to CRS pursuant to CG&E's tariff shall allow CRS 
to temiinate this Agreement in its sole discretion with thirty (30) days written notkc and 
without forther liability. 

ARTICLE VIl 
LIMITATIONS; DUTY TO MITIGATE 

7.1 Indemnity CRS AGREES TO PROTECT. INDEMNIFY, HOLD HARXILESS AND 
DEFEND flHHIHi^ DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS, 
CLAIMS, DAMAGES, DEMANDS. SUffS AND OTHER LLVBILITIES. INCLUIOTIG 
ATTORNEY FEES AND OTHER EXPENSES OF UTIGATION ARISING OUT OF, IN 
WHOLE OR IN PART CRS'S EMPLOYEES. AGENTS AND SUBCONTRACTORS BRfiAOl 
OF ANY TBRM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE 
PERFORMANCE OF THIS AGREEMENT. 

_ INDEMNIFY, HOLD HARMLESS AND DEFEND CRS, ITS 
•FICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS, 

DAMAGES, DEMANDS, SUITS AND OTHER LIABlLmES, INCLUDING ATTORJNEY 
FEES AND OTHER EXPENSES OF UTIGATION ARISING OUT OF, IN WHOLE OR IN 

iGENTS AND SUBCONTRACTORS BREACH OF ANY TERM 
'ANY ACT OR OMISSION IN THE PERFORMANCE OF THIS 

AGREEMENT. 

7-2 Limitation of Remedies. Liabilitv and Damages. THE PARTIES CX)NFIRM THAT 
THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 
MEASURE OF DAMAGES IS PROVIDED. SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
THE OBUGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABIUTY SHALL BE 
LIMITED TO DIRECr ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE UABLE FOR ANY 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, 

|C}7I3«:| 
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BY STATUTE, IN TORT OR CO^^rRACr, UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THi^T THE LDSdlTAIlONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAKlAGES B E 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED TIIHIETO, 
INCLUDING THE NEGUGENCE OF ANY PARTY, WHETHER SUCH 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE O R PASSIVE. T O 
THE EXTEOT ANY DAMAGES REQUIRED TO BE PAID HERELQVDER A R H 
LIQUIDATED. THE PARTIF^ AC3CN0WLEDGE TOAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETCRMlbm, OTHERWISE OBTAINIMG AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LJQUiOATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OFTHE HARM O R LOSS. 

7.3 Duty to Mitigate. Each Hx^ agices diat it has a duty to mitigate damages a n d covenants 
that it will use commercially reasonable eiibrts to mininuze wsy damages it m a y incur as a 
result ofthe odier Party^s pcrform^ce or non-perfonnance of this Agreement. 

ARTICLE Vni 
GOVERNINC LAW - PISPUTC RESOLUHON 

8.1 Governing U w and Jurisdictifin- THIS AGREEMENT AND T H E RIGHTS 
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY 
AND CONSTRUED. ENFORCED AND PERFORMED IN ACCOROANqE 
WITH THE LAWS OF THE STATE OF OHIO AND SHALL BE B K O U O l ^ IN 
THE STATE AND FEDERAL COURTS LOCATED IN HAMILTON COUNTT 
OHIO. 

S2 pisputc Resolution. Ai^ claint, con^roveisy or dispute arising out of o r reiatiag tt (his 
Agreement, or thc breach thereof, shaD be resolved &Iiy and Ihiaily by balding arbltnrtion 
under the Commereial Rules, but not die administration, of die A m c n c a n Ailnlration 
Association, except to the extent (hat the Cbnunercial lUiles conflict with this provision, i n 
which event, this Agreement shall controL This aibStntion piovbion shal l not IimJC t h e 
right of e'̂ hcr Party pr»r to or during uiy such dispute to seek, use, and empbyancillary, 
or prc^minsxy or permanent rights a n d ^ remcdtes, judicial or odierwisc, fhr the pi]i|K>8cs 
maintaining thc status qua until sucb time as the arbitration avwrd is rendered c^ tbe 
dispute is otherwise icsohed. Thc aibitration shall be conducted in CincininaKi,.CNi» and 
(he laws of CHuo shall govent (he oonstnictioa and intciptctatton of this Agrcctnent, except 
10 provisions related to conflict cf laws. Within ten (10) Business Day? or^rvkc of a 
Demand for Arbitration, thc parties m ^ agree upon a sole aiintiator, or if a sole aibitrator 
cannot be agreed upon, a panel of three aibitrators shall be named. One orbitraun: shall b e 
selected b̂ ^ CRS and one shall be sdetsed by Buyer. A knowledg^Ic , disinioc^ed m d 
impartial aibitiator shall be selected by thc two asbitrators so appobited b y the panics. I f 
(he arbitrafozs appointed by the parties cannot agree npon the thsd arbkrator witluii t en 
(10) Business Days, thm ^ e r P a i ^ nay apply to any judge in any ccnsn of ocm^ent 
junsdtction ^appomtmcm ofthe thjrdaitutrator. There shaU be no dtscovciy Coring t h c 

lCniS8:l 
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flibiiiaiion oihcr than the exehangc of information that is provided to the arbitcat(ir(s) b y 
the Parties. Tbe art)rtTatot(s) shall have the authority on^ to award equkab le relief and 
con^ensatofy damages, and shall not have thc authority lo award punitive damagps o r 
other non-conqKsnsatory damages. Thc doclaon of thc Brtriimoc(5) shal l be readcrcd 
withifi siwy (60) Business Days after die date ofthe seiectkin of tte aibitraior(s) or w&hin 
such period as the Parties may otherwise agree, Eadi Party shall be responsible For the 
fees. cKpcftscs and costs incurred by (he arbiiraior sppohmd by each P a r ^ , and die fees, 
expenses and costs of the tlurd arbitrator (or single arbtotor) shall be borne equally \fy the 
Panies. The decision of the arbitraior(s) shaH be foal and binding and may riot b e 
appealed. Any Party may ^ l y to any coun having jurisdicibn to enforce t h e deci»an o f 
thc aTbitratoi<5) and to obtain a judgment (hereon. 

Noiwithstanding thc foregoing, the Pariies may cancel or terminate (ht$ A-grceraeni oi 
accordance with its terms and conditions without b c i ^ required lo folbw t h e procedures 
set forth in this Article. 

ARTICLE DC 
MISCELLANEOUS 

9.1 Renrcsantationsand Warranties. On the Effective Date and on the da teof entering into this 
Ae^ecmcni, each Party represents and warrants to the other Party t l ta t ; (a) it k duly 

\f'\ organized, vaBdly existing and in good standing under ihc laws ofthe jurisdiction of ka 
^ fonnation and b qualified to conduct its business in each jurtsdictian; (b) it has a l l 

regulatory authoriratwns necessary far it to legally perform its obligations under this 
Agreement and any other docuna<»ttatioB relating to Ihis Agreement <c) t t e exsaitioxw 
delivery and performance of tlus Agreement and a i ^ other documentation rctating to this 
Agreement arc widiin bs powers, have been duly auihorized by all necessary aciba and d o 
not violate any ofthe terms and conditions m its governing documents, a n y coitiacis t o 
which H ifi a party or any hw, rule, icgulation, order or sindlar praviston ^yplicabb to i t ; 
(d) this Agreement and each other document executed and delivered i n accoidanoe w i t h 
this Agreement constitutes its legally valid and bindifig o b l ^ k m enforceable gainst it i n 
accordance with its tcrros; (e) there are no banfcrupicy prowwfings pend ing or betng 
comcmplated by it or, to Its knowledge, threatened agabisl it; (I) there is n o t pen&ig or, t o 
its knowledge, threatened against it orany of as affiliates any legal procecdingsdiatcoold 
materially adversely affect its ability to perfonn its obligalion under Uiis Agreemem or a n y 
other document relating to this Agreemem; (g) no Ev^n of DefiniK or e v e n t which, wfth I h e 
giving of notice or lapse oftOTie, o r both, would constituic an Event of D e i a u l t wlh r e j e c t 
to it has occurred and is oontimiing and no such event or drcumstancc would occur as a 
result of its entering into or performing its obligations under this Agreemen t or ai^ o the r 
docunnem relating to this Agreement or any Transaction; and (h) it is a c t i n g h r m o w n 
account, has made its own independent decision to crter uao this Aer«en icm and as t o 
whether such Agreemem is appropriate or proper fyr a based upon irs o w n juc%nient, e i^>l 
relying upanlhead^toorfecomznendationsofthe other Party IB so do in0 . a n d is capable o f 
assessing Ihe merits of and undetsiandhtg and understands and accep t s* the lercns. 

4CWi5i:i 
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Qon̂ Wmm and risks of this Agreement. 

Assignment. This Agreement shall be assignable by CRS without 
such assignmenl b to any other direct or indirect subsidiary of Cinergy Corp. arrt prov^ed 
tha< such direct or indirect subsidiary hasa n cqu|vateB^r higher cnedit ratii^ \hm CRS. 
thts Agreement %\aX\ be s s s i g n a b i ^ | ^ B W ^ | M | ^ ^ * consent pfpvidcd s ^ 
asstgrunent is to any other direct or iudwect su^wSyj^JpMSjro v i ^ ^ g t j u c h ^ 
Or mdtrect subsidiary jtos an ^ivalcnronilgfter ^ S ^ mK^^^^jfKfl^^'^ ^ ^ ^ ^ 
assignment by cither Party of this Agnecment or any right? or obligatioWBcuuLJe* \ > ^ 

9.1 

be made only with thc written consctf of Che otftcr Party, which consent shag n6t]K7 
unreasonably withheld. 

Notices. AM notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, Scsimile or other 
documentary form. Notice by regular mail shall be deemed to have been received three 
(3) Business Days after it has been sent. Notice by &i;suitile or hand delivery shall be 
deetiKd to have been received by the close ofthe Business Day on which it was transmuted 
or hand delivered (unless transmitced or faartd delivered after dose of normal business hours, 
in which case it shall be deemed to have been received at the close ofthe next Business 
Day), Notice by ovemigHt or courier sliall be deemed to have been received two (2) 
Business Days after it has been sent. A Party may change its addresses by providing noiice 
ofthe same m accordance wiA this Section 93. 

To CHS: 

(Cl7liB;J 
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9.4 General. This Agreement constitutes ihc entire agreement between the Parties relatmg to 
the subject matter contenplatcd by this Agreement, This Agreement shall be considered 
for all purposes as prepared throueh thc joint efforts of the Parties and shall not be 
construed against one Party or the other as a result of thc preparation, s u ^ t u t x m , 
submission or other event of negotiation, drafting or execution hereof No funraeodment o r 
modification to this Agreement shall be enforceable unless set forth m w r ^ and 
executed by both Parties. This Agreemem shall not in^^art any "S^K cnfiorccabte by any 
third pmy (other than a pemiilted wccessor or assignee bound to this Agrcsement). >lo 
waiver by a Pany ofany default by the other Party shall be constnicd as a watver ofany 
other default Any provision declared or rendered unlawful by any applicable court of law 
or rcgulaioiy agency or deemed unlawful because of a statuioiy c h a i ^ will not otherwise 
aficct thc remaining lawflil obligations that arise under this Agreement. Thc headings 
used herein arc for convenience and reference purposes only. All indcnaaity and audit 
rights contained herem shall survive the terounBtion or expiration of this Agreement for 
tlucc (J) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions oflhis Agre«mcni to a 
third party (other than the Party's employees. Affiliates, lenders, counsel, accomilants o r 
advisoK who have a need lo know such infonnation and have agreed to k e e p sudi terms 
confidential) except m order to comply with any applicabfc law. Regulation, or in 
connection with any court or rcgubtoiy piocecding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts t o prevent o r 
limit the disclosure. The Parties shall be entitled to aU remedies avaiUble at tew or in 
equity to enforce, or seek relief in connection with, this confidentiality obligation. 

9.6 Counterparts. This Agreement may be sqiaiately e^cecuted hi coumeipans each of which 
when so executed shall be deemed to constitute one and the same Agroement. 

9.7 ThisA 

conditions agreedjo 
agreemem dated 
N0.99-1658-EL-I 

des and lephces in its entirety the agreement between CRS and 
NotMng in this Agreement shall a ^ t t he tenns and 

mcrgy fgggf/g/g/gf/mm/Kgt^^ to the 

The Parties have caused this Agreement to be executed by their duly auUiQrixcd 
representatives in muUiple counterparts as of the Effective Date. 

CINERQY RETAIL SALES. LLC 

By 

ICm5R:i 
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Exhibit A: 
CustomerGE 
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EXHIBIT B: 
Customer Group 
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Exhibit C; 
Customer Group 

This igrcemcm pcnains to thi 
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Agreement 

This agreement is bet^'een Cinergy Corp, (Cinergy), tJirough its 

agent Cinergy Retail Sales, LLC (CRS), and thc 

the benefit of^^K^^^^^^^^^^^^K, and 

^(Cuslomcrs), effective t h i s | M M B | B H I i l i ^ ^ ^ H b -^^ ^^ 

this agreement is effective only t 

It is the intent of the parties to this 

agreement to bind thc Customers to thc terms and conditions set forth 

herein. The foHovwdng is the entire agreement between CRS a n c ^ ^ B ^ B H l 

{Parties); id may not be amended except by the written agreement of the 

parties. 

This agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among thc Parties and may 

be released to non-parties only if ordered by a court or administrative 

agency of competent jnrisdiction. If the issue of this agreenicnt 's 

confidentiality comes before a court or administrative agency of 

competent jurisdiction tlie party before such court or administrative 

agency shall immediately notify thc other part}'. The Parties shall defend 

the confidentiality'' of this agreement, Thc Parties shall not circulate the 

agreement, or its existence, to any employee, agent, or assignee of the 

party unless such employee, agent, or assignee h a s a need to know for 

the purpose of effectuating the agreeraent. For purpoges of this 

paragraph, the term Parties includes the Customers. 

CIS52G:', O A 1 
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The Parties, for good consideration, agree to the following t e r m s 

and conditions: -i 

i . 

i ; ^ 

i^eginning m H | | H H V <̂ f ^^ such later time as may be 
specified h e r c I r n o ^ n ^ S c o u i J t s of each Customer t ha t may t>c 
presently receiving competitive retail gcneratiori serVj 
supplier not affiliated with Cinergy, 

Any accounts of each CustorhcT 
presently receiving competitive retail electric service from a n o n -
Cinergy affiliated competitive retail electric service provider s h a l l 

Compliant contracts to implement the above described service 
relationship between Customers and CRS shall be executed a s 
soon as reasonably possible and shall terminate no later t h a n 

Cinen 

^ The currfntiy effective Little G rate ehall mean the Little G rate In effect as of thc date 
this agreement is s i ^ e d . 

tciSSiO:; 
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g^-tyc^ 

the Customers add additional 
Gas &, Electric Company'?^ 

4, Customers shall pay The Cincinnati Gas & Electric Company's 
other?.-ise applicable transmission and distribution rates as 

[ C I S - 2 0 

3 4 2 
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1 
approved by the Commission. Customers, or their appointed 
representative, retain all rights to participate in Commission 
and Federal Energy Regulatory Commission proceedings tha t 
may affect the rates, terms, or conditions of distribution a n d 
transmission service. 

^ Nothing in 
to 

affect the terras and condit ions 

6 i Cinergy wiH comply with all regulatory requirements necessary 
to create an affiliated competiUvc retail electric service provider 
to supply competitive retail electric service to Customers a s 
required by paragraph one (1) of this agreement. 

This agreement terminates after or a s follows: 

(C 15^20: O A <* 
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All notices, demands, and statements to be given hereunder shall be 

given in writing to the parties at thc addresses appearing herein belovt' 

and will be effective upon actual receipt: 

To Customers: 

To Cinergy: 

I 

or such other address as is provided in writing by the recipient from timt: 
I 

to time. Payments shall be made by ACH or wire transfer to the account 

designated by thc payee from time to time. 

Cinergy and the Customers shall defend, indemnify, and hold 

harmless the non-breaching party from any and ali claims by third 

parties including the government regarding the enforcement or breach of 

this agreement, including but not Umitcd to, property' damages, 

environmental damages, contract daonages, fines, or penalties arising 

from or in connection with the provision or acceptance of competitive 

retail electric service arising from or in connection with the performance 

of this agreement. 

This agreement is for the exclusive benefit of the Parties and shall 

apply to successors and assigns of the affected Customers as well as 

(C1S5?.D:) c 
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Cinergy provided, as to the Customers, they continue to display 

substantially similar load and usage characteristics as those tha t 

presently exist. Thc Pardes shall not assign their rights or obligations 

under this agreement without the vmtten consent of thc non-assigning 

part)' and such written consent shall not be unreasonably withheld. 

This agreement shall be governed by and construed in accordance 

with the laws of the State of Ohio. 

Entered into on this] 

On behalf of Cinergy On Behalf of the Customers 

^ 

!C15520: 
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CONFIDENTIAL PROPRiETARY 
TRADE SECRET Agreement 

This agreement is between Cinergy Corp. (Cinergy), through its 

agent Cinergy Retail Sales, LLC (CRS), and the 

effective J H | | | B | | ^ H | P | | m H i i y This 

Agreement replaces and supersedes the tenns and conditions of the 

Agreement dated ^ H H H B I P b e t w e e n f l B I I ^ ^ Cinergy. As to 

It is the intent of the parties to this 

agreement to bind the Customers Co the terms and conditions set forth 

herein. The following is the entire agreement between CRS an^ 

(Parties); it may not be amended except by the ^Titten agreement of the 

parties. 

This agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of this agreement 's 

confidentiality comes before a court or administrative agency of 

competent jurisdicdon the party before such court or administrative 

agency shall immediately notify the other party. The Parties shall defend 

the confidentiality of this agreement. The Parties shall not circulate the 

agreement, or its existence, to any employee, agent, or assignee of the 

party unless such employee, agent, or assignee has a need to know for 

(C15910:) ( DEPOSITION I 
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the purpose of effectuating the agreement. For purposes of th i s 

paragraph, the term Parties includes the Customers. 

The Parties, for good consideration, agree to the following terms-* 

and conditions: 

1 • Beginning 

^ _ ^ _ Any accounts of each Customer 
presently receiving competitive retail electric service from a n o n -
Cinergy aiTiliated competitive retail electric service 

• 

I C I 6 9 1 0 1 
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dnough 
thc 

€fc 

(C169loq 
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2. If. 

- Ji 

K: 
5. 

^ Customers add addidonal 
loacnSrtMBOmnJrai^dSmnafi Gas & Electric Company's 
certified territory vi'hich e3cceeds the Customer's combined (all 
accounts) majdmum demand as di\ 

Customers piarchasing doinpetitive retail electric service innn a 
non-Cinergy afSltated competitive retail electric service provider 
shall be deeincd to have provided, throu^ this agreeaaent, such 
written TU>tiice as may be reouirtii prior to the_ end of such 
purchase contract 

This agreement has no appHcadon to The CMnciimati Qas £G 
Electric Compai^ transmission land distribution rates a s 
approved by the Public Utiliti^ Conunasdon of Ohio. 
Customers shall: pay ^the . appiicaUe tF3n5n3.isstOn and 
distributton tates of Tt4& Gincitina^ (Gas &'S]ectric CompaD^ a s 

Customers, or their appointed^ represe 
participate in Coinnii^dion andj 
Conmussion proceeding !that maiy 
conditions of distrilyutins ^ d 

ve, let^on oju rights 
If^tral Energy Regulatoxy 

afiect the ra tes , terms, o r 
service. 

6. 

iransz ussioxx 

IC16910:) 
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% 

7. Cinergy 

# 

fcie9ion 

I I I 
l!^ 

Ii 
•i; 

Hi 

1 

t 338 



tun/oA Ktiv azui i-iu m* 2̂1 75Be 
ClWKKt^K t-uit** ^ i ^ 

t^ou 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

or such other address 

lo time. Payments shall. 

designated by Che paiyee 

Cinergy and thc 

harmless the non^breai 

parties including the 

this agreement, inchii 

environmental danmg^, 

from or in connection 

retail electric scnncc 

of this agreement 

(CL69lO:J 

by tbe recipient from t inic 

transfer t o t h c account 

indemnify, and hold 

i k r and ali c l a i m s by thi rd 

VJe enforcement o r breach of 

to, property damages, 

l ^ e s , or pena l t i e s arising 

acceptance of competitive 

fttion mth the jperformance 

339 
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This agreement ^! 

apply to successors 

Cinergy provided, as 

substantially similar 

presently exist The 

Under this agreement 

party and such written i 

This agreement 

vdth thc laws of the Stai 

Entered into on 

On behalf of Cinergy 

CONFIDENTIAL PROPRIETARY 
TRADESECRET 

feqefit of thc Par t ies and shal l 
'_ 

• t ' •• 

i lej ipcted Customers as wvll as 

n ie{r; 11 they continue to display 

k| i^lractenstics a s those t h a t 

pâ  thdr rights o r obligations 

sent of the non-assigning 

sonably •withheld. 

^d construed i n accordance 

<Clfi9iO:i 

as III; 
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A g r e e z n e n t 

This agreement is between Cinergy Corp. (CincrgK), and th< 

J t is thc intent of the 

parties to this agreement to bind Cinergjr a n d ^ ^ ^ ^ ^ t o thc terms and 

conditions set forth herein. The following is thc entire agreement 

between C i n e r g y - f l ^ H | ^ ^ ^ | B H B it may not be amended except by 

thc written agreement of thc parties. 

This agreement is binding on thc parties regarding thc subject 

matter herein and both the terms and existence of the agreement are to 

remain confidential among thc parties and may be released to non­

parties only if ordered by a court or admdnistrative agency of competent 

jurisdiction. If any issue related to the confidcntialily of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the pany before such co\art or. administrative agency shall use bes t 

efforts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreement The pardes shall not circulate thc 

agreement, or disclose its existence, to any employee, agent, or assignee 

of the party unless such employee, agent, or assignee has a need to know 

for thc purpose of cffcctuadng thc agreement. 

Thc parties, for good consideration, agree to thc following terms 

and conditions: 

1, 
cxorrent tanff 

and pursuant to the Electric Reliability and Rate Stabilization 

-̂••-f'T. •^^J^-^'^ t r . w r j i . r ' v i m r T 7 7 •-TO T-u.» 
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J 

a. 

Plan approved hy thc Public Utilities Conunission of Ohio 
(Commission). 

This agreement has no application to Thc Cincuanati Gas & 
Electric Cony>any*e transmission and distribution rates as 
approved by die Commission. 

This agreement terminates after 
occurrence of any of thc foUovring: 

A, 

or upon tbe 

B. 

C. 

|C(Kl9'lcl 
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AU noticcfi, demands, and statements to be given hereunder shall be 

given in writing to the parties a t the addreaaefi appearing herein below 

and will be effective upon actual retieipt: 

Tol 

or such other address as is providisd in writing by the recipient from time 

to time. Pajrmcnts shall be made by ACH or wire transfer tc thc account 

designated by thc payee from dme to time. 

Cinergy andiMMBshall defend, indemnify, and hold hannlesG thc 

non-breaching party from any and all claimE hy third partjea inehiding 

the goveminent regarding the enforcement or breach of this agreement, 

including bu t not limited to, property damages, environmental damages, 

contract damages, :Bncs, or penalties aiii^ng from or in oonnectum wifh 



i CONFiDENTiAL PROPRIETARY 
TRADESECRET 

the provision or acceptance of competitive retail electric s c r ^ c c arising 

from or in connection with the periormanoc of this agrceroent. 

This agreement is for the exclusive benefit of thc Partiess and shall 

apply to successors and assigns of ̂ ^ H ^ B u p U as Cinergy provided, aa 

to flMIH^Hit continues to display substantially sinsileu- load and 

usage characteristicfi a£ those that presently exist. Thc Par t ies shall not 

assign their rights or obligations under this agreement ^^ thou t the 

written consent of thc non-assigning party and such wri t ten consent 

ahaU not be unreasonably withheld. 

^p 
This Letter /^cement shall be governed by and construed in 

accordance with the laws of the State of Ohio. 

Entered into on th i s f lMf lH |M|^HB 

Ou behalf of Cinergy On Behalf of j 

J 
t1f t l3 i 

(CtMIM: 
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Agreement 

This agreement is between Cinergy Corp. (Cinergy), and the 

t h i . f m i ^ H V B ^ l B V ^^^^ ^ ^ intent 

the parties to this agreement to bind Cinergy ^ ^ ^ t / ^ f t ^ ^ ^ ^ terms 

and conditions set forth herein. This Agreement replaces and supersedes 

Ihe terms and conditions of the Agreement J ^ ^ U H H J i ^ ^ e t w e e n 

ind Cinergy. Thc following is the entire agreement between 

Cinergy and | M B H ^ H ^ V it may not be amended except by the 

whiten agreement of the parties. 

This agreement is binding on the parties regarding the subject 

matter herein and both thc terms and existence of the agreement are to 

remain conHdential among the parties and may be released lo non­

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such court or administrative agency shall use best 

efforts to immediately notify the other party. The parties shall defend the 

confidentiality of this agreement. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, or assignee 

of the party unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating thc agreement. 

Thc parties, for good consideration, agree to the following terms 

and conditions: 

^ 

OEPOSITION 
EXHIBIT 
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through 
requirelnehTs generation service piirsuam- to Tur^urrent tarii 
and pursuant to the Electric Reliabili^ and Rate Stabilization 
Plan approved by the Public Utilities Commission of Ohio 
(Commission}. 

^- Cinergy shall 

3, If, prior to 
^ in The Cincmna 

tcmto 

This agreemeni has no application to Thc Cincinnati Gas & 
Electric Company's transmission and distribution rates as 
approved by the Commission. 

\ 

w 
<00^]9')l 
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The Cincinnati Gas & Electric Company's 
ransmission- ana distribution rates as approved t ^ the 

Commission. 

This agreement terminatets after* 
occurrence of any of the following: 

o r upon the 

B. 

D, 

All.notices, demands, and statements to be ^ven hereunder shall be 

given in -writing to the parties at the addre^cs appearing herein below 

and will be effective upon actual receipt: 

IC04X941] 
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or such other addsess as is provided in vrriting by the recipient from time 

to time. Payments sball be made ^ ACH or wire transfer to thc account 

designated by the payee from time to time. 

Cinergy a n d f l ^ B s h a i l defend, indemnify, and hold harmless thc 

non-breaching par^' from any and all claims by third parties including 

the govcnuTient regarding thc enforcement or breach of this agreement, 

including but not limited to, property damages, environmental damages. 

contract damages, fines, or penalties arising from or in connection «^th 

ihc provision or acceptance of competitive retail electric ser^nce arising 

from or in connection with the performance of this agreement. 

This agreement is for the exclusive Isenefit of the Parties and Bhali 

apply to successors and assigns offl^Hjhis well as Cinergy provided^ as 

' ^ m i m y h a t it continues to display substantially similar load and 

usage characteristics as those that presently east. Tbe Parties shall not 

assign their rights or obligations under this agreement without the 

written consent of thc non-assigning parQ^ and such written consent 

(C04»W:J 
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Agreement 

WHEREAS, on 

Agreement for a transaction \mder thc Cinergy Operating Companies 

raarkct-based power sales tariff was entered into betweei 

ind the Cinergy Operating Companies to supply firm energy to falilll 

the retail power requirements of certain of thej 

En thc service territory of The 

Cincinnati Gas & Electric Company 

WHEREAS, ^ ^ ^ ^ • • • ^ • I ^ ^ ^ ^ V a Performance Assurance 

Agreement was entered into between 

and Cinergy Services, Inc. whereby certain performance assurances were 

by fl|HBIHI|MMBH||M^MIVto Cinerg^' Services, 

WHEREAS, on flHHHHBHHHHHBHIHHIf ^̂^ 
a transaction under the Cinergy Operating Companies marke t -based 

power sales tariff was entered i n t o J H B H H B l H H H H H H V ^ a n d the 

Cinergy Operating Companies to supply firm energy to fulfJ! the retail 

power requirements of the 

WHEREAS, the Performance Assurance Agreement was amended 

effectivi 

WHEREAS, thc competitive retail electric market in Ohio has not 

developed as envisioned when the Electric Transition Plan of The 

DEPOSITION 
EXHIBIT 

#i1 1 1 I 7 Q 
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Cincinnati Gas fit Electric Company fCGfisE^) in Case No. 99-165S-EL-

ETP was approved by the FUCQ; 

WHEREAS, on January 26. 200^. CG&E filed a n Electric 

Reliability and Rate Stabilisation Plan at the request ofthe Comnwssion 

in order to further the transition lo a competitive market; 

WHEREAS, the power sales agreements by the Cinergy Operating 

Companies for ultimate sale t o f l H H H H H | provided for firm power, 

and to P ^ n n ] t f l | H B H | b e fairly charged for reserve margin and other 

costs associated with the provision of competitive retail electric service a© 

contained in the proposed E3ectric Reliability and Rate Stabilisation Plan, 

and for other consideration, ttus new Agreement has been entered into. 

This Agreement is between Cinergy Retail Sales, LLC ("Cincrgy^h 

the intent of the Parties to this Agreement to bind Cinergy arul flH||BF^ 

the terms and conditions set forth herein. The following Agreement may 

not be amended except by thc written Agreement of thc Parties. 

This Agreement is binding on the Parties regarding thie subject 

matter herein and is to remain confidential among the ParSes and may 

be released to non-Parties only if ordered by a court or adininistrative 

agency of competent juxisdiction. If thc issue of this Agreement's 

confidentiality comes before a court or administrative agency of 

competent jurisdiction the Party before such court or administrative 

agency shall ixnznediately notify thc other Party. The Parties s h a l l defend 

(CCM 19- :̂1 1174 
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thc confidentiality of this Agreement. The Parties shall not circulate t b e 

Agreement, or its existencCf to any employee, agent, or a s s i g n e e of t h c 

Party unless such employee, agent, or assignee has a need, to know for 

thc purpose of effectuating thc Agreement. 

Thc Parties, for good consideration, agree to the following terms 

and conditions: 

E ^ f r c c t i v ^ H | ^ | H | m | ^ H and ending 
^ s n a J i ^ ^ ^ ^ ^ ^ ^ r p u r c h a s c competitive r e i 

s ^ r ^ c £ ~ T O m j | | | ^ H B H H h ^ afldiiated 
retail c V e c t r i ^ s c m c ^ ^ S ^ ^ S . under both thc 

EHixing 

com] 
lectnc 
stitive 

pay 

appr 'Omnusfiioi 
Ohio's iu Case No. 03-93-E:L-ATA and Cinergy o r 

oi cne loiDiic u u l i ^ s Commission oi 
03-93-EL-ATA. Cinen 

c r i n c a s e No. 

power 
will be provided by Cinergy at the same price, terms and 
conditions as forth in ^ I H M f l l M j j ^ H H H J i l H I I I '^ ^ 
C i n e r ^ affiUate is chosen s ^ ^ ^ H H j ^ ^ ^ ^ ^ c n ^ ^ ^ ^ e r g y 
CRES will provide generation a ^ e t a i n i n n ^ n c e s se t forth in 
^ | | | | M H H H H B | | H B t f M f e ^ p | u s transmis^on e o s t s . | | | m | | ^ 
s h a l l p e ^ t ^ ^ i ^ c S i S I ^ E ^ l S s & Electric C o m p ^ the 

(CtMlW 1 ? f'̂  r ; 
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> 

3. 

Utilities Commission of Ohio in Case No. 99-i6SS"EUETP. 
Cinergy or any affiliate thereof shaU 

lo la- tcr man 
;ays after an order is issued in Case No/OS-SS-KL-ATA or 

December 31, 2004 (whichever comes first) 

[may purchase f o r both i ts 
tcompetitjve r e t a i l electric 

service irom any competittvc reiati Electric scrvioe provider, 
including Cinergy, at the market rate quoted by sucin providers. 

{COA i9A\ 1176 
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If, prior to 
accounts in The Cindrmaii Gas 
territory which 

[adds addit ional load o r 
E O T C CompanLy's ceHiiied 

pay The Cincinnati Gas & Electric Company's 
transmission and distribution rates as approved by t h e Public 
litllities Commission of Ohio. 

Cinergy or any affiliate thereof will comply with all regulatory 
requirements necessary to create an aiSliated competitive retail 
electric service provider to offer competitive retail deo t r i c service 

Icontemplated 1^ this Agreement. 

^ecommo^dation by The cincinnal 
a n d f l ^ M t i n case no. 03'93»EL-ATA. 

Stipulation and 
lectric Company 

For ^ ^ J t t l ^ K / K t / t t t g t t t t K t t K t t K K ^ ^ ^ Agreement 
c o n s t i t i i t c ^ | ^ H B ^ T o n 5 a c ^ 5 i t I ^ ^ c r e 3 i w o r t h y CRES lo 
provide firm generation service for its fuJl capaci^, energy *nd 
tranamission requirements through • H H H I H H H J j ^ ^ ^ ^ 
sati&Jies the requirements of the StipuIatiMi and 
Recommendation in Case No. 03-93-BUATA diat 

Notbilng in tlus Agreement modifies tn* hmits any settlement 
a ^ e e m e n t reached by the Parties or their agents in Case No. 
99-1658-EL-ETP. 

If a n order in Case No. 03-93-EL-ATA is issued ^which is 
acceptable to CQ&E but which renders invalid or indBective any 
provision of this Agreement 

iowi^n 
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This Agreement temninates after, or a s follows: 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the Parties at the addresses appearing herein below 

and wiU be efTective upon actual receipt* 

To Customers: 

(cotiw:) 1178 
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or such other address as is provided in writing by thc recipient from time 

to time. Payments shall be made by ACH or wire transfer to t h e account 

designated by the payee from time to time. 

Cinergy a n d f l ^ M ^ h a l l defend, indemnity, and hold harmless the 

non-bieaching Party from any and all claimis by third Parties regarding 

the enforcement or breach of this Agreement, arising from or in 

connection with thc performance of this Agreement. 

This Agreement is for the exclusive benefit of the Parties and may 

not be assigned without the written consent of the non-assigrxing Party, 

This Agreement shall be govemed by a n d construed i n accordance 

with thc laws of the SUtc of Ohio. 

Entered into on this 

On behalf of Cinergy On Behalf of 

(CWIW) 1179 
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Agreement 

WHEREAS, on 

Agreement for a transaction under the Cinergy Operating Companies 

market-based power sales tariff was entered into between 

I ^ ^ B i d the Cinergy Operating Companies to suppJy firm energy to fulfil] 

the retail power requirements of certain of 

located in the service territory of The 

Cincinnati Gas & Electric Company, 

WHEREAS, ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ • • • • • i Performance Assurance 

Agreement was entered into between 

and Cinergy Services, Inc. whereby certain performance assurances were 

provided ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ K n d 

WHEREAS, ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ o r 

a transaction under the Cinergy Operating Companies market -based 

power sales tariff was entered into between ^ ^ ^ ^ m ^ H I V ^ " ^ ^^^ 

Cinergy Operating Companies to supply firm energy to fulfill the retail 

power requirements of the 

WHEREAS, the Performance Assurance Agreement was amended 

effective j 

WHEREAS, the competitive retail electric market in Ohio h a s not 

developed as envisioned when the Electric Transition Plan of The 

DEPOSITION 
EXHIBIT 

1 t Q n 
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Cincinnati Gas & Electric Company {"CG&E'̂  in Case No. 99-1658-EL.-

ETP was approved by the PUCO; 

WHEREAS, on January 26. 2004, CG&E filed a n Etectric 

Reliability and Rate StatMlization Plan at thc request of the Commission 

in order to further thc transition to a competitive market; 

WHEREAS, the power sales agreements by the Cinergy Operating 

Companies for ultimate sale t o ^ ^ H H H H J V p r o v i d e d for firm powcr^ 

and to permit 

This Agreement is between Cinergy Retail Sales, LLC TCinergy") 

and ^ ^ ^ ^ ^ ^ H H | H | H H M B efTective 

This Agreement replaces and supersedes the terms and conditions 

the Agreement dated • • • • • • • • • • • • • l ^ f l ^ M ^ C i n e r g y 

(Parties). It is the intent of the Parties to this Agrcerhent lo b ind Cinergy 

a n d ^ ^ ^ ^ ^ ^ the terms and conditions set forlli herein. The follo^ng 

Agreement may not be amended except by thc written Agrcenicnl ofthe 

Parties. 

This Agreement is binding on the Parties regarding the subject 

matter herein and is lo remain confidential among the Parties and may 

be released to non-Parties only if ordered by a court or administrative 

agency of competent jurisdiclion. If the issue of this Agreement's 

<C{HI9'*] 2 1181 
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confidentiality comes Ijefore a court or administrative agency o f 

competent jurisdiction thc Party before such court or adminis t ra t ive 

agency shall immediately notify the other Party. Tlie Parties sliall defend 

the confidentiality of this Agreement. The Parties shall not circulate t h e 

Agreement, or its existence, to any employee, agent, or assignee of t h e 

Party unless such employee, agent, or assignee has a need to know for-

the purpose of effectuating thc Agreement. 

The Parlies, for good consideration, agree to thc following terms 

and conditions: 

1. Effective _ ^ ^ 
shall continue to purchase competitive r e t a i l e iecmc 

ice" irom 

(aMl^;J 118 •1 O p 
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CGfisE's POLR charge is expected to consi s t of t h e s e 
components: 1) RSC; 2) AACi 3] IMF; and 4) Byst'cm Reliability 
Tracker (SRT). 

^- If, prior flHHHflHHHkHK ^^^^ addi t ional load o r 
accounts i r ^ ^ i ^ C i n c i n n ^ ^ a s ^ ^ l e c l r i c Compajiy'? certified 
territory which 

This agreement has no application lo CG&E*s t ransmi^sjon a n d 
distribution rates as approved by the PUCO. ^_ 
the applicable transmission and distribution rates of CGflsE a s 

ippiicable, 

Cinergy or any afliliate thereof will comply with a i l regulatory 
requirements necessary 

11. Thi 

(CfH194:! 1184 
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12. Nothing in this Agreement modifies or limits a n y s e t t l emen t 
agreement reached by tbe Parties or their agen ts in Case N o . 
99-1658-Eb-ETP. 

13. If an order in Case No. 0 3 - 9 3 - E L - A T A is issiaed whicji i s 
acceptable to COasE but which r e n d c i g ^ M M M M W M M M i 

taw 19 :̂ 1 0 3 
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All notices, demands, and statements lo be given h e r e u n d e r shall b e 

given in writing lo the Parties at the addresses appearing here in t>elow 

and will be effective upon actual receipt: 

To Customers: 

or such other address as is provided in writing by thc i-ecipicnt from time 

to time. ..Payments shall be made in a commercially pract icable manner 

such as by check, ACH or wire transfer lo the aax>unt des ignated by the 

payee from time to time. 

Cinergy & n d j | ^ ^ H H B ^ e f e n d , indemni^, and hold harmless Ihe 

non-breaching Party from any and all claims by third Parties regarding 

the enforcenrtem or breach of this Agreement, arising from or in 

connection with thc performance of this AgreemenL 

This Agreement is for the exclusive benefit of the Part ies and may 

not be assigned without the written consent of the non-assigning Par^ . 

This Agreement shall be govemed by and construed in acconjance 

|C:rMl9i:} 1185 
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with the laws of the State of Ohio. 

Entered into on this 

On tiiehalf of Cinergy On Behalfof 

li^''-

(CO^ 194:1 8 1187 
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Agreement 

WHEREAS, 

Agreement for a transaction under the Cinergy Operating Companies 

market-based power sales tariff was entered into between 

id the Cinergy Operating Companies to supply firm energy to fulfill 

the retail power requirements of certain of 

located in the service territory of The 

Cincinnati Gas fit Electric Company, 

W H E R E A S , J H ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ B Performance Assurance 

Agreement was entered into between 

ond Cinergy Services, [nc. whereby certain performance assurances were 

provided 

WHEREAS 

a transaction under the Cinergy Operating Companies market -based 

power sales tariff was entered into t ^ e t w e e n J B H H H H H H j H f n d the 

Cinergy Operating Companies to supply firm energy to fulfill the retail 

power requirements of the 

or 

WHEREAS, the Performance Assurance Agreement was amended 

effectivei 

WHEREAS, the competitive retail electric market in Ohio l ias not 

developed as envisioned when the Electric Transition Plan of The 
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Cincinnati Gas & Electric Company fCG&E") in Case No. 99-1658-EL-

ETP was approved by the Public Utilities Commission of Ohio ("PUCO"); 

WHEREAS, on Janua ry 26, 2004, CG&E filed an Electric 

Reliability and Rate Stabilization Plan at the request of the Commission 

in order to further the transition to a competitive market; 

WHEREAS, the power sales agreements by the Cinergy Operating 

Companies for ultimate sale to ' f l H j H H ^ ^ f provided for firm power, 

and to permitj 

This Agreement is between Cinergy Retail Sales, LLC ("Cinergy"), 

and 

This Agreement replaces and supersedes thc terms and conditions o f t h e 

Agreement dated 

(Parties). It is the intent of the Parties to this Agreement to bind Cinergy 

a n d J ^ H H ^ o the terms and conditions set forth herein. The following 

Agreement may not be amended except by the written Agreement of the 

Parties. 

This Agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential among the Parties and may 

be released to non-Parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of this Agreement's 

M / f ^ ^ l ^ l i 
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confidentiality comes before a court or administrative agency of 

competent jurisdiction the Party before such court or administrative 

agency shall immediately notify the other Party. The Parties shall defend 

the confidentiality of this Agreement. The Parties shall not circulate the 

Agreement, or its existence, to any employee, agent, or assignee of the 

Party unless such employee, agent, or assignee has a need to know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the following t e rms 

and conditions; 

1. Effective 
shall continue to purchase corni 

service from 

2. Beginning _ _ _ . _ 
Cinergy or any affiliate thereof shall continue to be the 

'holcsale power supplier 

n;fn i'"'4 ; 
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Nothing in this Agreement modifies or limits any settlement 
agreement reachp r̂̂  H,- *-I-" ^ reached by 
99-1658-EL-ETP. 

th< Parties or their agents Case 

Ii- i i - n ^ J i : 
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All notices, demands, and statements to be given hereunder shall be 

given in writing to the Parties at the addresses appearing herein below 

and will be effective upon actual receipt; 

•J ; . . 

H "̂  C ' O 
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To Cinergy: 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made in a commercially practicable m a n n e r 

such as by check, ACH or wire transfer to the account designated by the 

payee from time to time. 

Cinergy a n d f l H | ^ K h a l l defend, indemnify, and hold harmless the 

non-breaching Party from any and all claims by third Parlies regarding 

the enforcement or breach of this Agreement, arising from or in 

connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of the Parties and may 

not be assigned without the written consent of the non-assigning Party. 

This Agreement shall be governed by and construed in accordance 

with the laws of the State of Ohio. 

iCiH i *>1 ! 
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AMENDMEIVTTO 
CITY OF CINCINNATI GREATER CINCINNATI Vî ATER WORKS 

and 
THE CINCINNATI GAS & ELECTRJC COMPANY 

ELECTRICITY AGREEMENT 

The Parties to that certain Electricity Agreemcnl effective February 5. 2004 (the 
"Agreement'') by and between The Cincinnati Gas & Electric Company, an Ohio corporation 
with offices at 139 East Founh Street. Cincinnati, Ohio 45202 fCGAE'*), and the City of 
Cmcinnati, a municipality within the county of Hamilton and the State of Ohio, with offices 
located at 801 Plum Street, Cincinnati. Ohio 45202 (the "City") on behalf of the Greater 
Cincinnati Water Works, a department of the City located at 4747 Spring Grove Avenue 1 
Cincirmati. Ohio 45232 C'GCWW'*). do hereby amend the Agreement by executing this 
Amendment to the City of Cincinnati Greater Cincinnati Water Works and The Cincinnati Gas &. 
Electric Company Electricity Agreement (this *'Amendment") as follows: 

Exhibit I to the Agreement is hereby deleted and amended in ils entirely to provide asset 
forth in the amended Exhibit 1 appended to this Amendment. 

All other provisions of the Agreemeni shall remain in full force and effect, except that the 
revised Exhibit I attached to this Amendment shall replace the prior Exhibit 1 in its entirety. 

IN WITNESS WTiEREOF, the Parties have caused this Amendment lo the Agreement to 
be executed by their authorized officers. 

THE CrrV OF CINCINNATI 
On behalfof 

LTER WORKS ITER CIKCrNKATl iVjA 

L4^yk >-i 

Name: •Valerie A, Legwdc 
Title: —cit-y Hflnflgpr 
Date: July 1, 2004 

THE CINCrNNATI GAS & ELECTRIC COMPANY 

By: 
Name: , 
Title: J 

U ^ ^ C ^ t L ^ 
^deqwy^: . Ficke 
' f e s i d e n t . CG&E 

Date: June 14, 2004 

iOI7259vJ 
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Attachment to 
Amendment to thc Electricity Agreement 

EXHIBIT 3 

AGGREGATE GENERATION RATE DEFINITION AND FORMULA 

Defmitioa: For all purposes of thc Agreement the term ""aggregate generation rate" shall mean 
the avoidable generation charge available to shopping custoiners, as specified in CG&E tariffs, 
as such tariffs maybe amended and approved from time to time by the PUCO. 

Formtija: The most recent consecutive twelve month period cost of generation from CG&E will 
be determined as follows: 

(l)The most recent twelve months of billed gCDcration charges (including Rider RGR as 
applicable) for all accounts associated wnth thc applicable customer (i.e., all City of 
Cincinnati accounts, NtSD accounts, or GCWW accounts) will be summed individually 
for each customer, 

(2) Thc most recent twelve months of billed kWh usage for ail accounts associated wjth the 
applicable customer will be summed individually for each customer. 

(3) The total MWb consumption is calculated as the total kWh usage divided by 1,000. 

(4) The Aggregate Applicable Genoration Rate per MWh for each customer will be 
calculated by dividing the total of all billed generation charges for the applicable 
customer {determined in (1) above) by the total MWh consumption for the a ĵplicable 
customer (deteimincd in (3) above). 

Notes: 

• The City of Cincinnati, the Metropolitan Sewer District (MSD), and the Greater Cincinnati 
Water Works (GCWW) are currently served under thc following CG&E electric retail rates: 
Secondary Distribution Voltage (DS), Residential Service (RS), Optional Rate for Electric 
Space Heating (EH), Street Lighting (SL), Secondary Distribution Service - Small (DM). 
Primary Distribution Voltage (DP), and Transmission Voltage (TS). 

• The generation charges contained in thc tariff ^eets lisied above may contain stepped rates, 
demaiid charges, and summer-winter differentials. Therefore, thc average generation "rate" 
for a given account will likely vary by month, usage profile (i.e., load factor), and rate sheet. 

• Billed kWh usage may differ from metered kWh usage because of transformer loss 
adjustments specified in the applicable tariJT sheet. Billed KWh usage will be used in thc 
above calculation. 

• Rider B.GR (5% discount on generation rates applicable to residential customers served under 
Rate RS, ORH, and TD) credits will be included in item (1) totals to the extent that they 
appear on an account's bills. 

PleasereferiOAiiachmcnt 1, appended to ihe original Exhibit 1 efTective February 5,2004, as 
the example. 

I017259v3 
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AMENDMENT TO 
CITY OF CINCINNATI 

and 
THE CINCINNATI GAS & ELECTRJC COMPANY 

ELECTRICITY AGREEMENT 
for 

CITY FACILITIES 

The Parties to Uiat certain Electricity Agreement effective February 5,20D4 (the 
"Agreemem") by and between The Cincinnati Gas & Electric Company, an Ohio corporation 
with offices at 139 East Fourth Street. Cincinnati, Ohio 45202 ("CG&E"), ?jad "), and the City of 
Cmcinnati, a municipality within the county of Hamilton and the State of Ohio, with offices 
located at 801 Plum Street, Cincinnati, Ohio 45202 (the "City") do hereby amend the A^ement 
by executing this Amendment lo the City of Cincinnati and The Cincinnati Gas & Electric 
Company Electricity Agreement (this "Amendment'̂  as follows: 

Exhibit 1 to the Agreement is hereby deleted and amended in its entirety to provide as set 
forth in the amended Exhibit 1 appended to this Amendment, 

All other provisions ofthe Agreemeni diall remain in full force and effect, except that the 
revised Exhibit 1 attached to this Amendment shall replace the prior Exhibit 1 in ils entirely. 

IK WITNESS WHEREOF, the Parties have caused this Amendment to the Agrcaneitt to 
be executed by their authoriiied officers. 

THE CITY OF CINCINNATI 

Name Valeria A. 
f i t le: rHt-y M^naga^r 

THE CmCINKATI GAS & ELECTRIC COMPANY 

Bv: y-t.--..^ (̂  TUJ^ 
Name: / Gtecrfejg^^x:, P icke 
Title; ^-^rssidp.ntf CGsS 
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AttacKmem to 

Amendment to the Electricity Agreement 

EXHIBIT 1 

AGGREGATE GENERATION RATE DEFINITION AND FORMULA 

DefiDition: For all purposes of the Agreement the term "aggregate generation rate" shall mean 
the avoidable generation charge available to shopping customers, as specified in CG&E tariffs, 
as such tariffs may be amended and approved from time to time by the PUCO. 

Formula: Themost recent consecutive twelve month period cost ofgeneration firom CG&E will 
be detennined as follows: 

(1) The most recent twelve months of billed generarion charges (including Rider RGR as 
applicable) for all accounts associated with the applicable customer (i.e,, all City of 
Cincirmati accounts, MSD accounts, or GCWW accounts) wilt be summed individually 
for each customer. 

(2) The most recent twelve months of billed kWh usage for all accounts associated with the 
applicable customer will be summed individually for each customer. 

(3) The tola! MWh consumption is calculated as the total kWh usage divided by 1,000, 

(4) The Aggregate Applicable Generation Rale per MWh for each customer will be 
calculated by dividing the total of all billed generation charges for the applicable 
customer (determined in (I) above) by the total MWh consumption for Ihe applicable 
customer (determined in (3) above). 

Notes: 

• Thc City of Cincinnaii, the Melropoliian Sewer District (MSD), and the Greater Cincinnati 
Water Works (GCWW) are currently served under the followir^ CG&E electric retail rates: 
Secondary Distribution Voltage (DS), Residential Service (RS), Optional Rate for Electric 
Space Heating (EH), Street Lighting (SLX Secondary Distribution Service - Small PM). 
Primary Distribution Voltage (DP), and Transmission Voltage (TS). 

• Thc generation charges contained in the tariff sheets listed above may contain stepped rates, 
demand charges, and summer-winter differentials. Therefore, the average generation "rate" 
for a given account will likely vary by month, usage profile (i.e., load factor), and rate sheet. 

• Billed kWh usage may differ from metered fcWh usage because of transformer loss 
adjustments speciiied in the applicable tariff sheet. Billed KWh usage will be used in the 
above calculation. 

• Rider RGR (5% discount on generation rales applicable lo residential customers served under 
Rate RS. ORH, and TD) credits will be included in item (I) totals to the extent that ihcy 
appear on an account's bills. 

Piease refer to Attachment I, appended lo the original Exhibit I effrclive February 5,2004, as 
the exan^le. 
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CITY OF CINCINNATI GREATER CINCINNATI WATER WORKS 
asd 

THE CINCINNATI GAS & ELECTRJC COMPANY 
ELECTRICITY AGREEMENT 

This Electricity Agreement ("Agreement'') is entered into this S ^ day of February. 
2004 (the "Effective Date"), by and between The Cincinnati Gas & Electric Company, an Ohio 
corporation with offices al 139 East Fourth Street. Cincinnati. Ohio 45202 ("CG&E"). and the 
City of Cincinnati, a municipality within the county of Hamilton and the State of Ohio, with 
ofTices located al 801 Plum Street. Cincinnati. Ohio 452G2 (the "City") on behalf ofthe Greater 
Cincinnati Waier Works, a department ofthe City located at 4747 Spring Grove Avenue 
Cincinniti. Ohio 45232 ("GCWW"). CG&E and the City may each be referred to individually 
as a "Party" or co lleclively as "Parties.*' 

WHEREAS, CG&E is a public utiiiiy company headquartered in Cincinnati. Ohio; and 

WHEREAS, CG&E desires to provide electricity to the GCWW; and 

WHEREAS the GCWW desires to continue to purchase electricity from CG&E and to 
receive favorable prices when it seeks to purchase cenain Related Energy Services (referred to in 
Paragraph 2 herein), 

NOW, THEREFORE, in consideration of the premises in this Agreement and for other 
good and valuable consideration, the receipt ar^ sufficiency of which are hereby acknowledged, 
the Panies agree as follows: 

1- Electricity Service to GCWW. GCWW will continue to purchase CG&E's 
tariffed generation and electric distribution services for which it qualifies through December 31, 
2010, including, after the Market Development Period, any of the generation and electric 
distribution services for which it qualifies autfiorized by Ohio Revised Code Section 4928.14 and 
approved fay the Public Utilities Commission of Ohio ("PUCO") or any other statute, rule, 
regulation or order of the PUCO governing tariffed services. 

1.1 Thc Parties further agree that if during the period ending December 31, 
2010. the "aggregate generation rale" based on the applicable CG&E tariff rates for GCWW 
exceeds S42.31 per MWH in any consecutive twelve month period, or if pursuant to the other 
rwo Electricity Agreements between thc Metropolitan Sewer District of Greater Cincinnaii and 
ihe City (for City facilities) on the one hand, and CG&E. on the other hand, the "aggregate 
generation rate" set forth in Paragraph l.I of either of those two Electricity Agreements is 
exceeded, Ihe City on behalf of GCWW. has the opiion lo lerminale this Agreement, the two 
Blectricity Agreements and the '"Convention Center Naming Rights Agreement" and to make 
payment to Cinergy Corp.. CG&E's psu'ent company, according to the schedule lisied in 
Paragraph 21.1 thereof entered inlo with ihe City. The fomiula for the "aggregate generation 
rate" is attached as Exhibit K This Agreement shall also betenninated ifany ofthe Convention 
Center Naming Rights Agreement or the two Electricity Agreements is terminated in accordance 
wiih anyof its terms. 

1-2 CG&E agrees to keep Uie City apprised on a semi-annual basis as to the 
electricity rates, programs^ Service options and most C051 ciTcctive tariff rate available to thc 
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GCWW and to identify available cost savings alternatives lo the GCWW. CG&E representatives 
will meet from time to lime with thc City representatives to discuss and attempt to resolve any 
GCWW reliability and service issues. 

2. Related Energy Services. As further consideration for this Agreement, if at any 
lime through December 31. 2010, GCWW determines that it requires High Voltage 
Infrastructure Maintenance Services, CGSct or its affihate may offer GCWW High Voltage 
Infrasimciure Maintenance Service at a price equal to its actual, usual and customary costs (that 
the City and/or GCWW, at Ihc option of either or both, may audit) plus 10%. CG&E's norma! 
mark-up for High Voltage Infrastructure Maintenance Service ranges between 15% and 20%. 

2.1 For the purposes oflhis Agreement "High Voltage" is defined as primary 
distribution voltage or above. The following infrastructure maintenance services would be 
available to be provided to high voltage applications: 

Major troubleshooting and equipment repairs 
Suhsialion power and auxiliary equipment setvices and repairs: 
Power transformers 
Voltage regulators and load tap changers 
Circuit breakers and reclosers 
Circuit switches, air break switches and disconnect switches 
Instrument and metering transformers 
Failure analysis 
Analytical testing 
24-hour emergency equipment installation 

22 In the event thai thc City and/or GCWW elects to take the High Voltage 
Infrastniclure Maintenance Service, the City and/or GCWW and CG&E will jointly announce 
cost savings and other benefits associated wiih the High Voltage Infrastructure Mainlenauce 
Service to ihe media, as appropriate. 

2.3 Unless otherwise prohibited by law, in exchange for CG&E's agreement 
lo offer High Voltage Infrastructure Maintenance Service pursuant lo Paragraph 2, the City, on 
behalf of GCWW, agrees that, except as provided in Paragraph 1.1 above, it will not switch 
generation service to another supplier at any lime prior to December 31,2010. 

3. Back-up Power. Currently GCWW owns and maintains backup power sources 
that are not connected to CG&E*s system. If the City or GCWW desires to install, own and 
maintain existing or additional back-up power sources to serve GCWW. nothing in this 
Agreement shall preclude GCWW from using ils back-up power during power outages or 
emergencies, or using the back-up power to reduce peak usage or for other appropriate purposes. 

'̂ - Tenn. The term of this Agreeraent shall begin on the earliest date the Convention 
Center Naming Rights Agreement with the City and Cinergy Coip. becomes effective and shall 
end on December 31, 2010 (the "Term"). 

5. CG&E Siatemenis. CG&E states that (i) there is not pending or, to its knowledge. 
threatened against it any legal proceedings that could matcnally adversely affect its ability lo 
perform under this Agreement; (ii) it is duly organized validly existing and in good standing 
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under the laws of the jurisdiclion of its formation; (iii) the execution, delivery and performance 
oflhis Agreemeni are within its powers, have been duly authorized by all necessary action and 
do not violate any ofthe tenns and conditions in its governing documents, any contracts to which 
it is a party or any law, rule, regulation or order; (iv) this Agreement constitutes a legal, valid and 
binding obligalion enforceable against it in accordance with its terms, subject to any equitable 
defenses; (v) there are no bankruptcy, insolvency, receivership or reorganization or other 
arrangement proceedings pending or being contemplated, or lo its knowledge threatened against 
it (vi) CG&E will not file a petition or otherwise commence or acquiesces in a proceeding under 
any bankruptcy, insolvency, reorganization or similar law, or permit any such petition filed or 
commenced against it; (vii) CG&E will not otherwise become banknipi or insolvent; and (viii) 
CG&E will not be determined, after final adjudication, by a Federal or stale court or reg^ilatory 
agency to have engaged in criminal activity (including, without limitation, the violation of any 
securities law, rule or regulation), misconduct and/or fraud in conducting its business. CG&E 
agrees that each ofthe foregoing statements shall survive the execution of this Agreement and 
continue in effect as a material obligalion of CG&E during the entire Term of this Agreement. 

6. The City Statements. The City states that (i) there is not pending or. to its 
knowledge, threatened against it any legal proceedings that could materially adversely affa t̂ its 
ability to perform under Ihis Agreement; (ii) the execution, delivery and performance of this 
Agreement are within ils powers, have been duly authorized by all necessary actions; (iii) this 
Agreeroenl constitutes a legal, valid and binding obligation enforceable against it in accordance 
with its terms, subject to any equitable or sovereign or other immunity defenses; and (iv) there 
are no bankruptcy, insolvency, receivership or reor̂ janizarion or other arrangement proceedings 
pending or being contemplated, or to its knowledge direatened against it. The City agrees that 
each ofthe foregoing svatements shall survive ihe execution of this Agreemem arvd continue in 
effect as a material obligation of the City during the entire Term oflhis Agreement. 

7. Breach bv City. If prior to the end of 2010, the Gty chooses to become a 
municipal aggregator or a municipal utility and if CG&E or a CG&E affiliate is not selected as 
the provider of electric services, then al the opiion of CG&E or its parent, Cinergy Corp., this 
Agreemeni and the two Electricity Agreements between the City on behalf of the Metropolitan 
Sewer District of Greater Cincinnati and the City (for City facilities) on the one hand, and 
CG&E, on the other hand, and the "Convention Center Naming Rights Agreement" entered into 
with the City on the same date as this Agreement, shall terminate. If at any time during thc 
Term, the City breaches any of its material obligations under this Agreemeni, and such breach is 
not cured within thirty (30) days after receiving written notice of such breach from CG&E. then 
CGSiE has the right to terminate this Agreement, the two Electricity Agreements and tbe 
Convcniicn Center Nanjing Rights Agreemem. 

£. Breach bv CG&E. If at any time during the Term, CG&E breaches any of its 
material obligations under this Agreement, and such breach is not cured within thirty (30) days 
after receiving notice of such breach from the City, then the City has the right to terminate this 
Agreemem, the two Electricity Agreements and the Convention Center Naming Rights 
Agreement. 

^ Assignment. This Agreement shall not be assigned by cither Party without the 
prior written consent in each instance ofthe other Party, which conseni shall not be imreasonab ly 
withheld, delayed or withdrawn, except as hereinafter specifically provided. Notwiihstandir^g 
the foregoing, it is understood and agreed that CO&E may assign this Agreement at any time 


