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Tuesday Afternoon Session,
February 20, 2007.

- we

(EXHIBIT MARKED FOR IDENTIFICATION.)

SEXAMINATION {continued)

By Mr. Small:

Q. Mr. Ficke, I've had marked_
which is in front cf vyou, it's_

— and is titled an Option Agreement Between
Cinergy Retail sales, LLC and [ NEG_G_yc

— Have you seen Exhibit 12 before, the

document that's Exhibit 12 befcre?

A, I don't believe I have.

Q.  Would you turn back to Exhibit 37

A. Ckay.

Q. In answer to one of my previous guestions

you referred to option agreements. Are you —-—
whether you've seen Exhibit 12 or not, are you
generally aware 0f the existence of option agreeﬁenfs
erntered into during the time frame of December 2004
and January 20057

. Yas, 1 remember that -- I understoocd that

Cinergy Retail Sales and the groups (DY

ARMSTRONG & CHEY, INC., Columbus, Ohio (614) 224-9481
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-ere negotiating and, in fact, entered into

what 1 called option agreements.

0. Right. And when you refer to_

you're referring to the parties in the column labeled

Party Z and the agreements that are listed as option

agreements.
A. Correct.
Q. When did you become aware of the ~-

generally aware of the agreements that you referred

tao on— the option agreements?

A, Around the time frame that they were
signed. |

7

A.  Yes. '

Q. And how did you become aware cf those

agreements?

A. It would have either been through e-mail
or hallway conversation, a letter. I don't recall
how, but it could have been any cne ¢f those.

a. And are you familiar with the individuals
who worked on drafting the option agreements?

A, Not Ffirsthand, although I would have

been involved in that drafting.

ARMSTRCNG & OKEY, INC., Columbus, OChio {(614) 224-9481
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0. Would 1t have included the other

individuals that you menticned earlier as having been
involved in the—

A, Yeah. You asked about the drafting
specifically here, but with regard to the entire
agreement, the individuyals that I mentiocned that were
representing Cinergy Retaill Sales cf course would
nave guided the drafting of these option agreements,.

menticned earlier?

A You know, I would ask =~ I would ask—
that gquestion. I am not aware of his level of
invelvement with the option agreements, because 1
wasn't involved. I knew he was involved in the
others because 1 was inveclved 1in those, but I dont't
know to what extent he was involved in the option
agreements, |

Q. S50 you're more involved in the
negotiations over the _and
not involved in negotiating or -- when jou say
"negotiating," I'm talking about the broader context

that you were talking about, preparing and background

and so forth, you were more invelved in —

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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AL _I occcasicnally got

e~mails from the Cinergy Retail Sales representatives
or from the lawyers as things were going on. I deon't
recall ever getting & copy of the option agreements
either drafts or finals. And I think that just
speaks to my level of involvement during that

particular time frame.

Q. The time frame you're talking about is
the end of -

A. Correct.

c. And do you know why a third round of

negotiations were undertaken with customers such as

A. I believe that the previous agreements,

the (P 2oreements, would have been voided by

the Commission's action.

Q. And how is that connected with the option
agreements that were dated around —

a. I don't know that it is connected.

Q. Well, my éuestion was why were the

agreements -~ third round of negotiations undertaken,
and your response was that others’ second round was
voided. I deon't think that's responsive to my

tquestion which is: Why was a third round of

ARMSTRCNG & CKEY, INZ., Columbus, Chio (614) 224-2481
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1 negotiations and agreements undertaken?
3
2 a MR. DORTCH: Objection; gquestion was
3 asked and answered.
4 MR. SMALL: Well. the guestion wasn't
5 answered, s0
3 A. The only thing that I can speculate is
7 that the Cinergy Retail Sales was interested in the
g8 cpticn and the customers were interested in, you
. know, selling that opticn.
10 Q. Previously, and I'll refer tec Exhibit 6,

11 we had a discussion about the _ agreements and

iz this particular agreement has to do with members of
13 the — Is it your understanding that
14 the agreements about this time, those agreements that
15 we showed in Exhibit 3, were all pretty much the same
16 ag;eement, general terms and conditions?

17 MR. DORTCH: Objection: documents speak
18 for themselves, and there's a whole lot of agreements
19 there and not all of them have been shown to the

zZD witness, but --

21 MR. SMALL: I'm asking for his general

22 understanding since he doesn't know the particulars
23 cf any agreements.

24 Q. Do you have a general understanding

AEMSTRONG & QKEEY, INC., Columbus, Ohio (614) 224-9481
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whether those were patterned after a --
A, My understanding is that they were all
different.
MR. SMALL: Let's go off the record for a
second.
(Discussicon held ©off the record.)
MR. SMALL: Back on the record.
Q. I have here in front of me, I'm not going

to make this an exhibit, but I have here in front of

_ag'eement between Cinergy Corp. and

te ask you to read the -- or familiarize yourself

with the bottom ¢of 338 and the top of 339 where it

S - > o:ch anc

50 Cn.
MR. SMALL: Counselor, 1f ycu would like
to icok at that, I think you have copies of it.

Q. Let's mark this as an exhibit, And I'm
geoing to do this cut of order because it's one of my
upcoming exhibits. Exhibit 14.

[EXHIRIT MABKED FOR IDENTIFICATION.)

Q. So we're on Exhibit 14 =--

ARMSTRONG & OKEY, INC., Columbus, Ohio {6§14) 224-9481
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MR. DORTCH: It's the same document we
were just locking at.
MR. SMALL: Yes, it's the same document I
just handed you,
2. And at the bottom of page Bates stamped
338 and the top of 339.
MR. DORTCH: Go zhead and take your time,
Greg, tc read that.
A, I don't know 1f you want to go off the
record or not, but I did have one guestion maybe s¢ I
can help everyone.
MR, SMALL: I don't knhnow Qhere he's
going.
i MR. DORTCH: I don't either.
Q. Is it concerning the documents or my

gquestion?

A, Yes.
Q. Okay.
A. Is this one ©f the agreements that's on

your Exhibit Nao. 37

Q. Tes, I believe it is.
a.. Ckay. That was my guestion.
0. I saw you looking at Exhibit 3. Yes, I

believe you can find it under -

ARMSTRONG & OKEY, INC., Columbus, Chic (614) 224-9481
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A. And the only reason I was confused is

Lecause —, under the cther one it
says — S0 is this --

o, Tﬁe agreement I put before you is not an
agreemant with —or with. it's with-.

A. So is it on this 1ist? That was my
question.

Q2. Ch, I'm sorry.

A. Is there one with- cne with _
and a separate cne with -

2. I believe on Exhibit 3 it would be shown

A, It's shown twice on there, then, one's

tor (I -rc one's for (NS oo one

and the same dccument.

Q. Yes.

A. That's my questicn,

Q. and that's the reéson why the same date,
ves .

A, Gotcha, okay. How I understand what I'm

locking at.
Q. So Exhibit 3 was put together by company

and it deesn't mean that there are that many

AEMSTRONG & OKEY, INC., Columbus, Ohioc (614) 224-9481
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agreements.,
A, I understand.

ME. DORTCH: And by "company" you mean --

MR. SMALL: By Party 2.

MR. DORTCH: You're referring te the --

MR. SMALL: By Party 2.

MR. DORTCH: =-- "Party 2" and not by "the
companies” meaning the Cinergy companies,

MR. SMALL: I'm not going to Further
confuse it because I dop't understand that, but I

think the witness is clear, so

A. You would think,
Ckay.
Q. The gquestion is, did the option

agreements result from following through with

revisions that are shown at the bottom of 338 and the

e ot 229

reascn why the option agreements were entered into?
A, You know, not being inveolved in the
option agreements I guess I can't really say from my

personal participation; hcwever —-- however, when the

volded by the Commission's acticens, you know, the

ARMSTRONG & OKEY, INC., Columbus, Chiec (614) 224-%481
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option agreements then came into being, so -- but I
wasn't at the table negotiating those.
Q. Okay. Earlier you stated that the,

although you weren't specifically negotiating the
-greements when the -ones were, I think
the word you used was probably "voided" in that
instance too, that your high level of understanding
was that the _ones were entered into as a
result of the -nes being voided, is that alsc¢ the
case here, that despite the fact you weren't involved
in the negﬁtiation cof the option agreement, that yocur

high-level understanding is they replaced the

greements?
MR, DORTCH: Objection; form of the
questicn. Go ahead and answer that 1if you can.
A, This is a little bit different because a
new provision was inserted, vou know, the existence
i of an option under these contracts, and whether it
was exactly the same or not, I mean I gﬁess I would
have had to have been party to those discussions to
really answer your guestion from firsthand knowledge.
Q. All right, I'1l mark the next exhibit.
A. Excuse me, are we done with 127

Q. We're done with 12 but we will return to

ARMSTRONG & COKEY, INC., Columbus, Ohio {(614) 224-9481
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1 14, so why don't you just keep the 14 out. Yes. I
2 think vou've done that right.
3 b, Twelve was Lhe option agresement.
4 Q. Right. 1I'm marking Exhibit 13,
5 (EXHIBIT MARKED FOR IDENTIFICATiGN.J
6 C. Now, we just loo#ed -~ Exhibit 14 we just

7 | looked at, a 1\— Exhibit 13
o | sates stanped QNN : - QRN

9 agreement with{- as shown in the first paragraph.
10 Now if you could turn to section 3 of that, of

11 Exhibit 13,

12 A, Section?

13 3, Bates stamped 343 and section 3,

—
s | o ———
16—

17 A, Yes.

148 Q. Do you know what =--

19 A, That's the second No. 3, actually.

20 Q. Yes. Which is probably the reason why it
21 got confused there for a second. Yes, it's the |
22 second No. 3.

24 MR. DORTCH: Objectiocn.

LAMSTRONG & OKEY, INC., Columbus, Ohio (€14) 224-32481
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0. What were those?
B I don't know what particular documents,
what particular work. I don't know.

Do you know whether these payments were

A. I don't know. I mean, firsthand
krowledge, no, 1 don't know.

Q. Do you know as a result of seeing
reports, spreadsheets, financial statements
indirectly?

A No, I would have not seen a line item

for this kind of a small payment.

o. —
I couldn't say for sure. HNot that I

recall.

Q. Okay. Let's turn to Exhibit 14 which I
believe you already have. Exhibit 13 was a—

agreement. Exhibit 14 is the—

there appears -- this time there's only one paragraph

ARMESTRONG & OKEY, INC., Columbus, Dhic (614} 224-9481
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I asked you the same guestions I asked you regarding
Exhibit 13, would your respcnses be the same?

A, Yes,

Q.r I'm going to refer to Exhibit 5. It's
guite a ways back in your packet so I have, for your
convenience, I have that agreement again but I'm not
going to relabel it, but this is Exhibit 3. And

that's Bates stamped 347 through 352.

asked -- this is a agreement If I asked

the same guestions that I had regarding the_

agreement with ’, would your responses be the same?

Maybe we should go through it.
Are you familiar with the --

AL
Q-—

Right. Now that I've loocked at this, 1

LRMSTRONG & CKEY, INC., Columbus, Ohioc (614) 224-5481
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A. Not firsthand knowledge, no.
Q. and not indirectlygthrough statements or

ctherwise as I previousiy asked?

A. No. I'm just not aware if it was ever
%
made.
Q. Okay.
A. I shouid -~ because these agreements, you

know, by my terminclogy,

ARMSTRCNG & QOKEY, INC., Columbus, Ohioc (614) 224-9481
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a Q. Okay. I'm going To turn to, just to

‘complete the circle I'm going to turn to Exhibit 7
which, again, was back a little ways ~-- I think
that's a duplicate. &8gain, this is back a little
ways, so that was Exhibit 7. And that's Bates

stamped 353 through 357, Secticon 4 of that agreement.

Now this, again, -or if you
read the last page of this it says—

and Section 4 refers to—
_ If I asked you the guestions
—ould Your answers

be the same?
A, Yes.
MR. DORTCH: Objection.
Q. Thank you.
I think we're up to Exhibit 155
A{EXHIBIT MARKED FOR IDENTIFICATION.)
. Exhibit 15 is a four-page document, the

last page it's dated ~- on the front and the last

page, —and it's between Cinergy

I'm going to have another exhibit marked,

ARMSTRONG & OQKRY, INC., Columbus, OChio (614} 224-34B1
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(EXHIBIT MARKED FCR IDENTIFICATION.}

0. I believe if vou turn to paragraph 2 --
parden me, I got a little bit confused by twe
paragraph 2s in Exhibit 15 again. I'm lcocoking at the
first paragraph 2 on Exhibit 15 which is also page 2
of the exhibit, and paragraph 2 of Exhibit 16. Do

A. Yes.

0. Have you seen these two -

agreements, Exhibiz 15 and Exhibit 162

A. I believe that I have, ves.

-

Q. Amd is that your -- you saw them in the

+ time frame which they were executed?

A, That's correct.
Q. Now, these documents, why were these
documents entered intg, 15 and 167

- Well, I think from our standpoint the

conpar D 25<=< +- (S -
Q. Okay. And when you mentioned_

—you're referring to the
agreement that's shown on Exhibit 1357 ——

. Both, actually, 15 and 16.

ABEMSTRCNG & OKEY, INC., Columbus, Ohio (614} 224-3481
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74
Q. Ckay. The reascn why I ask about 15 is

that on paragraph 5, page 2, it refers—

A. Right.

o .|
RS S —

A, Correct.

Q. All right.

Soc wasn't Exhibit 18 executed i1 connection with

A, I think that's what I said, but if that's
not what I said, that's what I meant to say.

2. Is there any other purpose fcr these
agreements, Exhibits 15 and 167
| MR. DORTCH: Objection. Go ahead and
answer if you can.

A. Other than not addressed on tge face of

the agreement, I do recall that during this time

was

undergoing a bargaining unit activity which was
impacting their operations. _

censtraints upon thelir continued operation, and as a

AEBEMSTRONG & OKEY, INC.,, Cclumbus, Ohio (614) 224-9481
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corporation I don't think we wanted to see such a
prominent employer impacted negatively, and I do
recall -- the only reason I bring it up is I do
recall those circumstances being brought to my
attention by_and their rather precarious
situation in terms of being able to continue to
operate.

Cinergy Corp. had an interest, may even
have a continuing interest, in providing energy to
companies in the general vicinity of-in terms
of constructing and operating cogeneration plants
and, in a sense, had a continuing interest in the
vibrancy of that area, and I guess finally just, you
know, as a cecrporate citizen had an interest in our
customers continuing profitable operations.

Q. You just mentioned Cinergy Corporation
which is the entity that entered into this agreement
with - What are the operations of Cinergy
Corp. =-- let's go back a second.

Cinergy Corporation is a corporation
without any emplovees; i; that correct?

a. I don't know that.

Q. Ckay. What was its business operations

at the time of the _agreement with

ARMSTRONG & CKEY, INC., Columbus, Chio (6l4) 224-9481
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G r-ts exnibit 167

A. s far as I know 1t was a holding
company.

Q- Did I misunderstand? I thought you said
something about a cogeneration plant. Development of

cogeneration plants.

I did mention that.
Q. Okay. And what is that corporation that
you're referring to?
A. I don't know what it's called now. It
had many different names over the years such as

remember.

Q. _as one of those corporations
that you mentioﬂed you were -- had a title connected
with?

A. No. No, that was_
Company. | |

Q. Sorry. This agreement is a little bit

different than the others entered inte that we've

looked at earlier today in the —

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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invelved Cinergy Corp. without any reference to

Cinergy Retzail Sales?

agreemént to serve them, which was Cinergy Retail

Sales' interest in those other agreements.

P A. I don't know. I don't know.

as the,— agreement that didn't involve any

mention of a CRES, competitive retail electric
service, supply?

A. No. Now, as far as I know there are
none,

D. What was your involvement, either

directly or in the background, with the—‘

A. I reviewad drafts of the documents,

what the contents of the agreements were. So
generally involved in the negotiations with the

support cof & number of the people we've talked

77

-ericd. Do you know why the agreement

A. Well, there's not a option payment or an

Q. Do you know ©f any cther agreements such

probably provided comments, explained at a high level

ARMSTRONG & QKEY, INC., Cclumbus, Ohio (614) 224-94B1
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about --
Q. And those --
A. -- in the past.
Q. And those negotiations, then, directly

were between some of the people that you mentioned
previously in this deposition and—
A Sure.

C. Ckay. Do you know who was on the other

end as far as the negotiation for_
A. I kncw one individual was—

There was ancther individual that was inveolved that I
have been trying to remember his name and. I can't.

A. I don't know by title,
Q. And are you familliar With-

A. Yes.

0. and ne is (Y
A, Yes.

c. And was he involved in these

negotlations?

A. Sure.

ARMETRONG & CKEY, INC., Columbus, Chio (614) 224-9481
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Q. Anybody else that you can think of on
hehalf of —

A, No.

Q. éo you know wnether -- well, referring to

Exhibit 15 and, again, paragraph 2 on page 2,_

S . oo o o

whether there were payments made to- under this

agreement?

>
—

2. Okay. On page 3 and it's paragraph B ~-

a. Sixteen?

Q.—*

&

Do you see that

paragraph?
AL fes.
Q. Now this is the paragraph that we saw

eariier in another agreement in this time frame, and

ARMSTRCNG & OKEY, INC., Columbus, Ohic (614} 224-9431
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1f I understood your questlon —-- your response Lo

that question, it was that the—
s : -

want to mischaracterize you, but really the question
is if paragraph B ¢on page 3,
Well, not remembering the conversations

explicitly, bur 3ust based on the end result I think

we looked at the agreement that Cinergy Corp. had

vien G -, e

henor the terms of this agreement. Because I don't
believe that there was a subsequent agreement., I
don't believe that there was a subsequent agreement,
and I --

0.

A. I don't recall there being a subseguent

agreement. You'd have to ask the attcrneys what the
legal standing of this agreement 1s based on the

Commission's order and how it was we gould have

continued to honor this agreement _
— But based on what we did, we did

ARMSTRONG & QKEY, INC., Columbus, Chio (614) 224-94B1
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1 honor the terms of this agreement, I believe, -

> | R ——

3 0. Qkay. You can set that aside. We're on

4 Exhibit 17.

5 (EXHIBIT MARKED FOR IDENTIFICATION.)

3] Q. Exhibit 17, Bates stamped 1173 through
FH

7 - 117%. This agreement has a lot of whereases, but

8 it's dated the_ I believe that's -
9 Yes, it's on 1174,_étwaen,_

10 and Cinergy Retail Sales. Have you seen this
11 agreement before?
iz A. I probably have seen it.

15 that?

16 A. Yes,

17 Q. Was this entered into as a settlement
18 }  agreement in 03-937

19 A. I'm not sure I understand your guestion.

24 I believe- did support the stipulation in that

21 case.

22 Q. Okay. Were you part of the -~ what was
Z3 your part in connecticon with Exhibit 177 Did you
24 negotiate it? Did you -~

ARMSTRONG & OKEY, INC., Columbus, COhio (614) 224-9%481
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A, Neo; probably less involved with this one

lthan the cther c¢nes because of-situation
with other providers and really Cinergy Retail 3Sales
was in this business and really undérstood the
details of the more complicated- situation than
I would have been able to,

So less familiar with the content and the
ongoling very det‘:ailed issues that surrounded‘-
That was mainly between Cinergy Retail Sales.and

S
Q. You mentioned CRS personnel, Do you Know
who those -- who are the personnel that you're
referring to? Is that the:same --

. A. The same people that we talked about
before.

g —
A, Sure. _ that group.

Q. That group that you mentioned earlier.

and do you know who would have -- who

negotiated or who dealt with this matter for_

Are you familiar with -
AL Sure, ‘nd he was represented by
=i erer (N

Q. With regard to these agreements?

ARMSTRCNG & COKEY, INC., Columbus, Chioc (614) 224-9481
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AL I get them confused. One of them usually
represents_ and the othefione usually
represents the rest, and they're interchangeable in
my mind.

Q. Just for your informstion, 1179 does

mention -so that's probably -- did you see
any communications with -fegarding-

-
a. I probably saw some correspondence, sure.
Q. Okay. I'm going te mark Exhibit 18.
(EXHIBIT MARKED FOR IDENTIFICATION.)
Q. Now, Exhibit 18 Bates stamped 1180 to

1187 has on its last — and on

page Bates stamped 1181 that's a reference to

— between the Cinergy operating

companies -~ I'm sorry, between Cinergy Retail Sales
and_ it's on page 1181l. Have yéu seen
this document beforé?

A, I'm sure I saw 1it.

Q. Now, referring back to -- do you know why
a second agreement with-was entered into, that
is Exhkibit 18, a second agreement to the Exhibit 17
which I'm referring to as the first agresement?

A. I believe it was the =ame reason that

ARMSTRONG & OQKEY, INC., Columbus, Chic {614) 224-948B1
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there were May and November agreements between
Cinergy Retail Sales and the cther companies that
we've previously discussed.

Q. And vyour reascon for that was, I believe,

in your words, a high level of ~-- —

A. Correct.
Q. -~ without alteration by the Commission?
A, Correct.
0.  And, again, did you become familiar with

this document aroung the time it was executed_in
laze-20047

A. Yes.

Q
A. Neot perscnally familiar.

. Have you seen -
I don't believe I -~ I den't believe I
have.

Q. Okay. Have you seen spreadsheets which

payments under the option agreements were shown?

ARMSTRONG & OKEY, INC., Coclumbus, Chio {614) 224-9481
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That's the option agreements, I'm referring to the

— and so forth.

a. I don't guarrel with the fact that I

- reviewed spreadsheets that had gdollars asscciated
with it. I'm just nct sure that those were in the
time frame cf the option agreements or not. I'd have
to go back and lecok at when those spreadsheets were
being prepared.

Q.  What spreadsheets are you referring to?
What spreadsheets were prepared that you have seen?

A, I recall there being spreadsheets, you

Q. By "moving pieces"™ do you mean the

components such
. ;
i A. Sure.
0. Okay. What I was referring to would be
spreadsheets that would show not matters on an

aggregate basis for the 03-93 components of rates,

but for individual companies such as—

ARMSTRONG & CKEY, INC., Columbus, Ohiec (614) 224-9481
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1 and so forth. Have you seen spreadsheets of that

2 nature? v

3 A. I have seen spreadsheets that have those
4 companies listed on it, ves.

5 Q. And have you ever seen-listed on
& those spreadsheets?

7 A. I believe that-tmuld have been

B listed. I don't see why they would not have been

2 listed.

10 Q. Okay. I'm geing teo mark Exhibit 19,

11 (EXHIBIT MARKED FOR IDENTIFICATIOCN.)
AAAAAAA 12 Q. Excuse me, I'm going to go kack to

13 Exhibit 18 for a second here. Dec you have that in

14 front cof vyou?

15 A. Uh—hﬁh.

1é Q I think we're over here, 18.

17 A. Right.

;3 " Okay. There are a number of whereas

19 clauses in this agreement, for instance a

|

23 A, No.

24 o N

ARMSTRONG & CKEY, INC., Columbus, Chio (614) 224-348]
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—have you seen that agreement?

_——

Q. Are you familiar at all with any of those

agreements even if ycu haven't seen them?

A. No.
c. In your work for the Cinergy-affiliated
companies have you ever heard of those three -- any

0f those three agreements mentioned?

A, I might have heard the terms mentioned.
I don't really ever remember hearing or seeing those
terms before, but I wouldn't say that I had never
heard them.

Q. Ckay.

a. I certainly don't know what they are.

Q. What is yqur' understanding of‘

you know who they were taking

service from, generation service from?

4. You know, I was not involved in that, I

ARMSTRONG & CKEY, INC., Columbus, Chio (614 224-9461
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can't say that I haven't heard names like_

and -- if I were still an employee and someone asked
me to go find out what those arrangements were, I

could, but, you know, just sitting here I can't tell
yeu that I recall the contractual arrangement under

which‘as heing served.

I do remember that it was different. 1t

was different than some of the other_

—. They had gone a different route once they

were presented with the 5B3 structure. And I recall

discussions about it having to do with the fact that

Y
A

So in general, I mean, I was aware of
discussions, but if you asked me to tell you what
their contractual relationship was, I couldn't do it.

Q. OCkay. When you said different than the
normal, the normal you're referring to was service by
Cincinnati Gas & Electric Cohpany?

A. Service by Cincinnati Gas & Electric
Company or a certified supplier.

C. Okay. I guess I'm a little bit confused.

ARMSTRONG & QKEY, INC., Columbus, Ohio {614) 224-93431
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A, Let me just try to correct -- it was very
complicated. That's what I'm remembering is that it
was different because it was very complicated. I
just remamber feeling that the way that-ad
gone about getting its electric supply once SB3 was
put in place was, number cne, different, and it was
different because it was complex., It wasn't like
they went out and took a certified supplier as many
cf our customers had and entered into a contract. It
just seemed -- seemed like it was more complicated is

what I'm referring to.

Q. Okay. And you don't know how it was mcre

‘ccmplicated?

A. Ngo, because I never really -- I never

;really had the need to get invelved with it. And let

me say my recollection might be -- my understanding
might not be correct, but that was, in fact, umy
understanding.
MR. SMALL: ©Okay. Did we mark Exhibit
197
THE REPCORTER: Yes.
0. Exhibit 19 Bates stamped 1188 to 11485

agreement before?

ERMSTRONG & QKEY, INC., Cclumbus, Ohio (614) 224-9481
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A, I don't recall having seen this
agreement.
Q. Have you heard about this agreement or

otherwise dealt with ic?

A. I doen't recall having heard about it or
otherwise dealt with it. This was -- tﬁis was in
S

Q. That's correct. And you're still the
president of CG&E at this peoint.

A. That's right. And this is between
Cinergy Retail Sales and —

Q. And just to wrap things up, you were also
not familiar with the Cinergy Retail Sales
representétives negotiating or otherwise dealing with
this decument?

A. No, I don't recall -- I don't recall what
was going on during this time frame that would have
caused a document like this to be executed. And

that's maybe because I didn't need to be involved. I

mean, it was -- Cinergy Retail Sales was deoing an
agreement .
Q. We're going to mark Exhibit 20.

[EXHIBIT MARKED FOR IDENTIFICATION.)

0. Exhibit 20 actually has several

ARMSTRCNG & OKEY, INC., Cclumbus, Chic (6l1l4) 224-5481
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agreements as its parts. I1'l1l do my beét to guide
you through this, It doesn't have very good
references as far as page numbers are concerned.

ARre you familiar with the agreement that
is at the very beginning of Exhibit 20, that is --
shows i1t as an amendment te a city of Cincinnati
Water Works with the -- agreement with the Cincinnati

Gas & Electric Company? Are you familiar with that

document?
A. Yes. Generally.
Q. All right. What was your involvement in

The background or preparation of the document that's
variously signed -- it's signed by you at the bottom
of the first page here, June 14th, 2004. First of
all, you executed this agreement; is that correct?

A Yes.

Q. Ckay. So my guestion is cther than
exscuting it, what was your involvement in preparing
or negotiating this agreement?

A, I had negotiated with the city of
Cincinnati for a naming rights agreement for the,
what used to be called the Greater Cincinnati
Convention Center, and we paid -- "we," Cinergy

Corp -— paid money to have the rights to name that

ARMSTRONG & QKEY, INC., Columbus, Ohic {£14) 224-9431
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facility. 1In return for that -- and the negctiations
were with the city manager's office. And in return
for that we received certain assurances in terms cf
the city's source for gas and electric service as I
recall.

0. And is that whart this agreement is that's
shown at the very beginning cf Exhibit 207

. This is an amendment, I believe, to that
agreement.

Q- Okay. So you're referring to -- I guess
let's just refer to it to be at the bottom of the
first paragraph as the "amend the agreement," that's
the agreement that you're talking about which
pravided assurances that the city would take CG&E gas
and electricity supply. Do you see where I am? I'm
at the very bottom of the first paragraph on Exhibit
20.

A. Yes.

Q. And it says ". . . do hereby amend the
Agreement," caplital A, that's the agreement you're
referring teo, assurances regarding CG&E --

A. Right, the naming rights agreement. We
got naming rights, we gave money, they purchased

stuff from us.

ARMSTRONG & CKEY, INC., Columbus, Ohic (614) 224-5481
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Q. All right. If you could go a few pages

into it, it's the third page, the bottom left-hand
side, and rthis is the best I can do, it's the first
page that says "v1" on it.

MR. DORTCH: Said what? I'm sorry.

MR. SMALL: Third page of the document,
otherwise described as the first page, that has a
"v1" at the bottom.

THE WITNESS: Got 1it.

MR. DORTCHE: Thank you, I got it as well.

Q. What ig that agreement?

A, It's a similar amendment. If you look at
the first amendment, it was between CG&E and the
Water Works, and this 1is an amendment to an agreement'
between CG&E and the city of Cincinnati for city
facilities, So the distinction would be this
addresses city facilities, the last one addresses

water works.

Q. Okay. &nd they were executed on the same
date. |

A, Yes,

2, All right. Moving on teo the next

agreement in the package, several pages in, and for

lack of a better description somebeody's handwritten a

BRMSTRONG & OKEY, INC., Columbus, Ohioc (614) Z224-9481
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number 9 on the left-hand corner. Yes, you have it,.

A Uh-huh.

Q. And could you describe what that
agreement is? First of all, have you seen this
agreenent?

A. I'm sure JI've seen all these.

Q. Okay. Page 7 of this agreement, you
executed it; is that correct?

A, Yes,

Q. And it's the same date as the other two
agreements, February 5th, 2004, correct?

A. Correct.

c. And could you describe this agreement,

its purpose?

A. This specificazlly addresses electric

service to the Greater Cincinnati Water Works and the

terms under which we would provide that.

Q. Why is this -- why are there two

agreements with the water works? You menticned a

February 5%h, 2004, the first page was also a water

works agreement,

A. I don't recall the reason. The fact is
there are two agreements.

c. Ckay. Now -~
EEMSTRONG & QKEY, INC., Columbus, Chio (6l4) 224-%481
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1 Al If you want to know why, I can’'t recall.
2 Q. Ckay.

3 A. The second agreemsent addresses .a lot more
q things than the first.

5 Q. It is much more lengthy, I will agree

& wizh you.

7 A. We prcbably had good legal advice as to

8 why there would be two different agreements.

g 0. On section 1.1, I'm on the first page,

10 that's the page whzre it has the handwritten 9 on the
i1l bottom, there's a rate and it says a rate for GCWW,
12 which is the water works porticn of the city; is that
13 correct?

14 A. Uh~huh.
15 Q. And it has a number cf $42.31 per

16 megawatt-hour. Do you see that?

17 A. Uh~huh.

18 Q. Do you know how that number was

19 determined?

Z0 B. I knew at the time.

21 0. Who would have determined that number?
22 A. Folks from the Rate department,

23 Q Would that be Mr. Steffen?

4 AL Or somebody -~ and/or somecne who works

ARMSTRONG & OKEY, INC., Columbus, Chio (61l4) 224-9481
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for him.

Q. What was your involvement in negotiating
this agreement other than executing it?

A. I negotiated the agreement.

Q. Do ycu recall putting the number or
discussing the number 42.31 or some number, do you
remember discussing that with the Rate department?

A. Sure. Yeah. And the city did not
want -- as I remember this provision, the city did
not want to be precluded from switching suppliers.
We, cof cocurse, wanted them as a customer, and the
compromise that was reached was if the aggregate rate
exceeded a certain amount, they were perfectly éble
to go out and find somebody else to supply their
needs,.

You kneow, it was a good thing for the
city. The city got; you know, $10 million or so from
s to develop a much needed expansion to the
convention center, we got naming rights to a facility
that's very prominent in the c¢ity, and under some
terms that are described here we also had some
assurances that they were going t¢ be our customer.
So it was -- within the city ¢f Cincinnati it was a

very good thing.

ARMIETRONG & CKEY, INC., Columbus, Qhio (614) 224-9481
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Q. All right. I would like to turn to the

second page of this document and paragraph 2, and it
refers to GCWW Water Works, again, determines that it

reguires high voltage infrastructure maintenance

services. Do you see that?
A. Uh-huh.
Q. Do you Know what that refers to?
A, Its services, maintenance services for

high voltage equipment.

Q. Do you recall a concern of the city of
Cincinnatil regarding attaining such maintenancg?

Al They knew that we were very good at it,
and as I recall they wanted some assurance that we
were golng to be there when they needed us. And,
cnce zgain, in an economic development standpoint, I
mean, it allowed the city tc save money which is in
our interest, our customers’ hest interest, and the
city of Cincinnati's best interest.

Q. When you say "save money," do you mean
that before this agreement the city of Cincinnati was
using some other service or using their own services
tc provide this high voltage --

A. Those would be reasons why they would be

interested in this paragraph, yeah.

LEMSTRONG & CEEY, INC., Coiumbus, Ohic (614) 224~%481
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Q. Do you know whether CG&E or an affiliate
of CG&E provided high voltage infrastructure
maintenance services under this agreement?

AL I don't know from firsthand knowledge. I
would presume that we have, but I would not have been
involved in either the city's request for or ocur
provisiocn of those services.

Q. In your discussions with the city of
Cincinnati were there discussions of the 03-93 case,
the case that you've referred to as the RSP case?

A, Sure, we == and it may be in here
somewhere, I mean, we agreed to basically keep them
educated on things that were going on that might
impact them, kind of a information sharing agreement
so that people wouldn't be surprised if there were
changes in their rates.

Q. And you're referring to changes in the
rates in connection with the 03~93 case.

a. Any. I mean the agreement waé general,
they wanted to have a ongoing relationship with their
energy provider which kind of projected and made them
aware of what changes were coming. If you're
familiar with city government at all, cne of the big

things that they spend a lot of time on is meeting

ERMSTRCONG & OKEY, INC,, Columbus, Ohio (614) Z2Z4~9481
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their budgets and at times in the past rates were --
went up, they didn't know about it, and so they ended
up not making their budgets which politically caused
them a lot of problems.

Q. Are you familiar with the city's
invelvement in the (03-93 case?

A. Yes.

Q. And what is your understanding of the
city's involvement in 03-937

A, They weren't much of a participant. I
mean, they didn't show up at many or any of the
meetings or hearings, but I believe that they weare an
intervenor.

Q. Did you hold settlement discussions with
the city of Cincinnati in connection with 03-937

. We talked to them about it, yes.

Q. And were those discussions outside the

context of these group meetings on the 03-93

stipulation?
A. Sure.
Q. You can sat that aside.

{EXHIBIT MARKED FOR TDENTIFICATION.)
0. Now a little bit of a convenience,

because these are going to be the documents that we

ARMETRONG & CKEY, INC., Coclumbus, Ohio (614) 2Z24-9481
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were provided with this morning. I'm going to mark
this as Exhibit 21, and I say "convenlence"
because --

MR. COLBERT: Are all of the documents in
gre exhibit, Jeff?

MR. SMALL: VYes, that's the convenience.
We just thought it would take more time to pick
through them so we just photoccpied the whole thing.

MR. CDLBERT: Falr enough.

MR. SMALL: Does anybody else need
capies? You have one.

MR. DORTCH: 1 have those, and for the
record I'll point out they're Bates stamped GCF-1,
Exhibit 21 is Bates stamped GCF-1 through GCF-41.

MR. SMALL: Correct. And those are all
the pages we were given this morning.

Q. {By Mr. Sma2ll) And I won't charécterize
them because there are a range of documents here, but
are you familiar with the documents that were
provided this morning?

Al Yes.

Q. All right. Turning to the first page,
and whenever I talk about pages I will be referring

o the GCF designation, first page.

RRMSTRCNG & QKEY, INC., Columbus, Ohio (614) 224-%481
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A Okavy.

Q. There are a series of e~mails here, and

the first one in time order is_

_ it's from you and it was sent to Uma
Y oo o e thae

in the middle of the page?

A. Yes.
Q. Why were you making this reguest? And

there's a reguest concerning "Are these current?"

And then a reference to_
— What are "these"? What is the reference

to "Are these current?" What is vour inguiry?
A, They provided the cost to serve, and the
"these" would refer to the cost to serve,

Q. Okay. And so you received the second

e-mail which refers to cost to serv—

A, Uh-huh.

Q. How was the data used? What was thé
purpose for obtaining the data?

a, All during this time Cinergy Retalil Sales
was, you know, contemplating entering'into the very

agreements that we've been talking about here today,

HARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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So I believe that these would be -- this infecrmation
would be generated to help them decide what they
wanted to do with any agreements.

Q. Because of the date are you referring to
formulating the agreements that appeared in the

Y

ME. DORTCH: 1I'm sorry, cculd you read
the guestion back to me?

(Question read.)
i A. That would be my assumption.

Q. Is the e-mail and information that

appears on GCF-2 the response to the_

A. Well, T think it's -- I think this is the

Same e-mail that appears at the bottom of the first

ipage.

Q. I think ~~ you're saying that GCF~2 is an

attachment to the October 20th -

A. I'm just =-- let me see. _
-to me, copy- the subject -- yeah. No,

this is the same e-mzlil that's on the previous page.
O. Okay.

A. It just has the OLE Object Microscft

BRMSTRONG & OKEY, INC., Columbus, Ohio (614} 224-9481
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Excel wcrksheet spelled out on this one whereas it

was embedded on the first one.
o

Well, you understand it was relevant to

pl

Cinergy Retail Sales so -- and not necessarily to

Cincinnati Gas & Electric,

‘I

and, for éxample,.

Q. Then is it your understanding that what

AL I don't know that.

Q. Did Cinergy Retail Sales at the time of

this e-mail own any generating assets?

a, I don't know. I deon't believe so.
2. Has it ever owned any generating assets?
A. I dontt know. I don't believe so. 1

ARMSTRONG & CKEY, INC., Columbus, Chio {6l14) 224-5431
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don't know that.

2z 0. There's a reference here, I'm on GCF-2,
4 _‘ Do you see that?
c A. Uh-huh.

< Q. Can you tell me what —
| —

8 . My understanding, we had, of course,

10

11

12

14 0. All right. Whose

is this?

le a.

17 Q. And who is that?

ARMSTRONG & COKEY, INC., Columbus, Chio (614) 224-5481
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0. The e-mails that we see here, as 1 say,

in a time order was initiated by you. “What

I didn't have a part in it.

Q. You must have had some role, you wrote an
e-mail.

A. Right. I did net -~ I was not involved

Q. I understand that. But why did you
initiate this —

A. Well, not knowing where this started, I

mean, I received an e~mail that had a few customers,

ERMSTRCNG & OKEY, INC., Columbus, Chioc (614) 224-9481
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I knew that there were cther customers invelved, and

I was really ocut of clarification -- why would I get

an e-nail talking asout( NN
A 0o you :nderstand?

The very‘documents that we were talking about
eaddressed more customers than these- and I
believe that I was asking what about the others? Why
gre they not here?

P Q. I'm not entirely feollowing ycu. The

reason for that is the first e-mail in time order on

the first page, GCF-1, is your e-mail, -
— What was -- what had initiated

or what was the purpose for your initial contact with
this Subjeét matter?

A. Well, the initial -- just allcow me to
disagree with you. The initial e-mail is from Uma
dated _

Q. Oh, I see. The day before.

A, Yeah. It was just -- 1t was a very, very
shallow question. You've menticned three, but -
there's others you haven't mentioned. There's not a
lot of thought that went behind this e-mail. It's
like your wife mentioning cné of your kids but not

the other.

AFMSTRCNG & CKEY, INC., Columbus, Chio (61l4) 224-%9481
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0. All right. It appears as though

Ms. Naniundan is respohding to an earlier reguest

that you made of — if I understand that

_ Do you see that?

A. Yes.
Q. What reguest did you make to —
A. I don't know, but I may very well have

asked for something with regard to all the companies
which caused me to send the second e-mail.

Q. And when you are referring to all the
companies, what cempanies are ycu talking about?

the ones that I was thinking abecut when I wrote this
e-mail were—

o. Okay. And is there something special
about that set of customers? [t certainly excludes
an awful lot of other customers. Is there something
special about that set of --

A, Net that I can recall, but I understand
your gquestion. HNot that I can recall.

Q. Did you have regular correspondence, and
by that I mean contact, here we see e-mall with

Ms. Nanjundan.

ARMSTRONG & OKEY, INC., Columbus, Ohlo (614) 224-9481
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A. Un-huh.
Q. You have correspondence with her
regularly?
A. Occasionally. As T said, I knew that

they were evaluating, that Cinergy Retail Sales was
evaluyating a lot of these customer contracts and I
would not say that I was on every e-mail because I
didn't need toc be, but there were times when I got
e-mails from them.

Q. Okay. And those centacts from her would
have been regarding Cinergy Retail Sales business.

A, Yes,

Q. All right, if you would move on to GCF-4,

and you're mentioned in the second of the e-mails.

Can you tell me who'— Z-h-a-n-g.

A, As I recall,--—-ran a lot of
financial analysis and I believe he used the

Q. In that e-mail therefs a reference to

CRES numbers; do you see that?

A, Yes,
Q. Do you know what the CRES numbers were?

A, I rthink those are --

MR. DORTCE: Objection. Yeah, go ahead

ARMSTRONG & CKEY, INC., Columbus, Ohio (614) 224-9481
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and answer.

A, I think they're the numbers that are
on -- that are below where it says—
Q2. All right. B850 you're referring to the

Dottem e-mail from

A, Yes.
Q. And what do those numbers represent that
are at the bottom of GCF-47

A. I don't know specifically what they

represent.

Q. Sc these are similar toc the previous

numbers that we looked at which were on GCF-2, the
cest to serve customers, but in aggregate form?

A Yeah. I mean, there are probably
different assumpticns that were used, the market
might have changed, I mean but, you know, in general
I think they're -- I think they're the same type of
evaluation, yes. |

Q. And would this have been -~ "this”

ARMSTRONG & CKEY, INC., Columbus, Ohic (614) 224-9481
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meaning the numbers on the bottom of GCF-4 -- have

A, Certainly by the Commercial Business
unit. ©Once again, I'm not 10C percent sure that
that's what they used. They have many different ways
toe calculate it, the simplest being just getting it
cff an index, the more ccmplicated being the business
model, and probebly five or six other ways in
between.

Q._ What was your invelvement in the
Commercial Business unit in this time frame, November
20047

A. My involvement -- the only reason for the
involvement, the reason for any inveclvement between
myself and the Commercial Business unit was because
of the state that we found ourselves in with
deregulation in Chio. We had generation that was
separated, we had not yet transfeired it, so we
were =-- and, vou know, it was -- call it the market
development pericd, <all it whatever you want, but it
was a very gray area in the eveolution of deregulation
in Ohic.

So we found ourselves with cne foot kind

ARMSTRCNG & OKEY, INC., Ceclumbus, Ohio (614 224-9481
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of in each bucket and while abiding by all the Code

¢f Conduct and corporate separation reguirements that
we found ourselves -- that we found imposed upon us,
there were interactions because of the situation that
we found curselves in.

0. I'm going to move to the next page,
GCF-5. Here's an e-mail from—u
— And the subject matter

is CRES Revenue Analysis. Is the material that's
foundrbghygq GCF-5, that is &, well, to 17, is that
the analysis that is promised?

A I believe so0.

Q. How about 18 and 19, GCF-18 and 1%, is
that also part of the analysis?

A. I'm sorry, what pages did you refer te in
your last guesticon?

o, I referred to 6 through 17. I'm not’

certain where this analysis -- these attachments end.
A. Okay.
Q. There is an e-mail on GCF=20, so I'm

pretty sure that that's separate, but I'm not sure
whether all this is an analysis. 1It's 6 through,
locks like it's the promised analysis on page 32

A, Looks like it.

ARMSTRCNG & OJKEY, INC., Ceclumbus, Ohio (614) 224-9481
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Q. Ckay.

MR. DORTCH: I'm sorry, was the response
ves, the affirmative?

THE REPORTER: Yes.

MR. COLBERT: Could we go cff the record
for a second?

MR. SMALL: Sure.

(Recess taken.)

MR. SMALL: Let's go back on the record.

0. We just had a short off-the-record

discussien that confirmed that the attachment ends on

GCF~-13. ©Now, this analysis that has pages GCF-b6

through 19, why was that analysis prepared?

Q. Okay. When you say
what are you referring to?

A, Boy, I don't know. I believe it would
have been the filing that we did on rehearing
perhaps. Because we really didn't have a stipulation
in that second gec-round.

Q. So you think the analysis formed on

AZRMSTRCNG & CKEY, INC,, Columbus, GChio (614) 224-%4g1
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around -was about the ap. for
rehearing submitted by the company?

A. Could have been.
Q. Does it make -- for ycur evaluation of

that timing situation does 1t make any difference

that the regquest for the analysis came on—

A, Wall, that's --

MR. DORTCH: OCbjection.

2. -~ not really true.
0. I'm serry. All right.
A. I'm trying, as you procbably are, trying

to figure ocut what was going on S—

Q. Okay. All right. The sttachment here --
I'm getting a little bit confused here. All right.
It looks like -- do you read this that the

attachments were prepared, the attachments starting

on page 6, were prepared on or around-

2. Ckav., Scrry I got 2004 and 2003 confused

g2 iittle bit there.

ARMSTRONG & CKEY, INC., Columbus, Chic (614) 224-5491
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Do you recall receiving this analysis in
20057 |
A. I can see that I did receive it. I'm
trying to recall what was going on in September of
2005 that would have made these of interest, and I
can't recall that.

A. Sure.

Q. And -as 4 witness in the
03~93 case; 1s that correct?

A, I believe that he was.

o. How else do you know of —
work?

A. I worked cn a number of issues with-.

Q. Could you be more speéific than that?

Q. All right. Let's turn to the attachment,
There are a great number of pages which have
different companies or organizations as thelr subject

matter so I will just -- for now I'll just ask about

ARMSTRONG & OKEY, INC., Columbus, Chic (€l14) 224-8481
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them. So turning tc GCF-6, this title, the title to

A. Yes.

Q. Do you know, dces this refresh your
memory about what the is that's referred
to and what th —

A, No, actually 1 wouldn't have --

wouldn't have used those terms.

2. 211l right. And I see here in the cclumns

something that looks like—

o you see that?

A. Uh-huh.

o Y

A, Sure.

Q. What's the connection?

A. Well, they're comparing the two -—-

Q. Ckay.

» -

Q. Al) right. What's vour understanding of

— What are the values that are in

ABRMSTRONG & OKEY, INC., Columbus, Ohis (614) 224-8481
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those ceolumns?

What agreements would those be?

A, The ones we've been talking about.

Well, we've been talking about-

Well, this is in the-' time frame.

g. Okay. So --
A. Of the three agreements that we've been

agreements, I would presume that these would be

talking about the_reements, although I

don't see that referenced here.

2. Okay. So your interpretation of CRES, .

ARMSTRONG & CKEY, INC., Columbus, Ohio (©14) 224-9481
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B Between Cinergy Retail Sales and these
individual companies, yes.

Q. Okay. All right. Let's move on to
G%F—ls and 19, and in this part of the analysis the
format of the analysis changes. Referring to page
GCF-19, looking up in the title of this document, it
says "Summary of All CRES Customers.” Do you know

which customers that's a reference to? Is that the

I'm reading here from the first column of the table?

A, Could you repeat that, please?
Q. Well --
A. I was reading as you were talking, sc I

just didn't hear it.

Q. I just wanted to know your interpretation
of CRES, C-R-E-S, customers, and I'm suggesting that
it has to do with the organizations or customers that
are in the left-hand column.

A. Thét's correct.

Q. That's -- okay.

A. and if you recall, the—
zgreements that we were discussing previously, not

the ‘greements, not the osption contracts, did

ARMSTRONG & OKEY, INC., Columbus, Chio (614) 224-9481
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1 envision Cinergy Retail Sales serving these ccmpanies
2 as CRES customers. That's probably why that

3 terminology was used.

4 Q. I believe going through the agreements it
5 did not -~ I don't think I saw any agreements

£ involving_(?inergy Retail Sales.
7 Would vou agree with that?

8 A. We discussed the—agreement as

9 being entered into between Cinergy Corp. and -

10 I believe, and we can always go back and look at irt.
11 I thought that the _contract was similarly

12 entered into between Cinergy Retall Sales and—

13 I may be wrong abcut that.

14 Q. But your understanding of CRES in this
15 document is it's a reference to the customers that
l6 are either mentioned or part of crganizations that
17 are in the left-hand cclumn here.

18 a. Yes. And I understand your confusion
19 about-

20 2. All right,

21 A, Can't explain it.

22 Q. The title of this document promises a

23 comparison of three things, s—

RRMSTRONG & OKEY, INC., Cclumbus, Ohio (614} 224-94B1
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A. Yes

C. I see S_s a column. I'm a

tittle bit confused. Can you point out where the

A, I don't see- And in my mind the

_would be under the icolumn in

Q. Similar to the ;Ep'revious tables where

the same.

A, Yeah, but I don't see_on here.

Q. A1l rignht.

A. Market was an illusive concept and it
depended ¢on the author as to what-as.

Q. It was a pretty simple inguiry, I ijust
gsaw -~ I was promised three things and it looks like

I was given two.
A. You're correct. I do not sse it on here,

Q. Al! right. WNow, I'm at the bottom here,

there's a bottom of column that's labeled—
—and there's a column

labeled CRES, you just mentioned it, which has a

total at the bottom of a little over -

ARMSTRONG & CKEY, INC., Cclumbus, Ohio (614) 224-9481
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Do you see that?
A. Yes.
Q. What does the difference between those

two ceolumns or those tw¢ totals represent?

A, I think that the Cinergy Retail Sales was

0. Do you see the title towards the top, it

A, Right,

Q. How does one use that to interpret the
chart?

A, Can you say it a different Way? I'm not
sure I understand your gquestion.

Q. What does that mean in terms of this
chart? How do you read that? |

a, The way 1 read it, and ence again, I

didn't put this together, but the -customers,

ARMSTRONG = OKEY, INC., Columbus, Chio (614) 224-%9481
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Q. Fer year?

e S

How do you read the cother numbers? For

instance, —re those for those same

years?
A, Sure.
. gnellRs———
A, My belief would be yes.

MR. poarch: oObjection. NGTGNNG
R
B

ME. SMALL: That's the source cf my
confusion.

A, Well, ijust to be clear, that ceolumn-is
not underneath that --

Q. Right.

a. -~ heading. 7

Q. I understand. So the total _
applies to those things where there's a bar over top
of it, over top of the --

A, I didn't prepare this.

a. ThatAs your understanding; I think

that's --

ARMSTRONG & QKEY, INC., Columbus, Chio (614) 224-9481
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Q. Cinergy Corp. meaning the financial
impact involving both CG&E and Cinergy Retail Sales?

A, He would have been interested in the
cverall impact to the corporation.

Q. Did vou have dealings with _

regarding the negotiation or the process involved in

A. Yes.

Q. What was —involvement in

that?

A, He evaluated the agreements from a
financial standpoint. He and his staff.

Q. BEach round?

A, You know I was Just thinking about that,

I don't believe that there was much involvement in

_ I believe that there was more involvement in

-« (- -

Q. And did he work with subordinates on this

task thet you recall their names?

A, I recall one. —is a staff

persan that works for --— that used to work for

— I den't know whether he's still with the

COompany.

ARMSTRONG & CKEY, INC., Coclumbus, OChic (614) 224-9481
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Q. And what is the unit of the company. what
department or divisicn of the company did
S
A | I'm sure they were Cinergy Services.
Q. But more specifically, financial
forecasting or some designation within that

organization?

2

Pr— ——
=

Q. Referring back to GCE’~20, who is—
A. That would be — |

Q. What did -dc with regard to RSP

impacts in this time frame?
A. He didn't do anything. =<
requested to have an update on what was geing on.
0. What was his position in-the company &t
this timez

+

Q.

ARMSTRONG & OKEY, INC., Cclumbus, Ohio (614) 224-9481



o

{s)

18

1%

20

125
A. Cinergy Corp.

Q. Does he continue to have a position or

cornecticen with the Duke Energy-affiliated companies?

A, I believe he dces, but there have been a
lor of changes;

0. All right. It appears as though -- andg
again, this e-mail includes you on the Te line. Is

the decument that's labeled GCF-21 the promised

A, I believe it is.

Q. Now this document that appears on GCF-Z21

Q. And what unit or organization are these
impacts meant to show? Upon what unit, business
unit, are these meant to show an impact?

A. This is a Cinergy Corp. level here.

Q. Overall effect.

A, Uh-huh.l

Q. Co you have any ldea when this document
was prepared? I'm referring to the attachment, not
the e-mail.

A Sometime before— that's

all I was lcoking at. It deesn't lock like it has =a

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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date.
Q. Now I'm on page GCF-21 and this, taken
from the higher up view of Cinergy Corpeoration, is

the cencept in the top half of this chart that there

A. Yeah. O©Once again, we don't know what the

time frame is, but in both the -reements
and the_agreements and the option

agreements there were

And I'm

assuming -- depending on what time frame this was,

that's what -ould have been -- that's what

‘ would have been using. —

A. Uh-~huh.

2. Can you tell me what that is?
A. Yeah. When somebody like —would

lock at it, I mean all this oﬁher Stuff is

APRMSTRCONG & QKEY, INC., Columbus, Chio (614) 224-9481
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T notice at the bottom right of this page

RBU financial forecasts?

#‘
Ao would be che Y
° IS

sure they have an ‘anymore, but that's what it was
yback then.

0. End what's the connection betwean

at this time.

Q. Is he the CFQ of other -- was he the CFO

of other business units?

A, No.

o. G

A, Yes.

Q. All right. Now I'm looking at the top of

the chart versus the bottom of the chart. The bottom

of the chart being a separation of a large gray line

ARMSTRGNG & CQKEY, INCZ., Columbus, Ohio {614) 224-9481
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between them; GCF-21. At the bottom of the page I

don's ses anytning for g

A. Well, we are trying to determine ~-‘-

_____________F ]
e
]

-costs are going to be there whether
we enter into theff ot vecause NENGEGNGG

With regard tp-, there is only a

Q. I'm not sure I understand that. What do
A. We're going tc build a scrubber at some

glant. We're going to build that scrubber whether we

50 the only relevant aspect of the-to a_—

ARMSTRCONG & CKEY, INC., Columbus, Chioc (614) 224-548]
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Q. All right. The next one is GCF-22 and I

believe here's (I cr:c vou referred to. 1s
that the same— 2

A. Uh-huh.

C. He worked for _ is thart
correct?

A. Uh-huh.

Q. This e-na:l dated (.
is from _, among other people, you..

A.  Right.
Q. What was the purpose of this exchange of

information?

A, Looks like they were making some
corrections.
Q. Okay. And there's a reference here to a

conversation with_ That would be a
reference to -- _

Yes.

Yeg.

e ? 0© o

And do you recall a conversaticn that

ARMETRONG & OKEY, INC., Columbus, Chio {(614) 224-9481
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prompted the change?

A, The specific conversation? No.

Q. Do you remember dealing-with the subject
matter?

A, Cn many, many different cccasions. I
just can't -~ I can't tell you what the specific --

an issue came up, we talked about it, agreed how it
was to be reflected, and it was evidently not
accurately r{eflected in something that -had done
praviously.

0. e
_ That's on the second line of the
second paragraph.

A I don't recall.

Q. '~ Go down to the bottom, there are
A. Right.

0. (R
A I believe I do.
Q

has do chose SN

LRMSTRONG & CKEY, INC., Columbus, Ohio (8l4) 224-3481
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“ We had entered into a stipulaticon that

had certain value to the company and that was
rejected, changed, whatever term you want to use, by
the Commission's September order.

So we were always thinking about what we

were going tc agree to as it related to the

stipulation that we and a number of the other parties

MR. SMALL: Cguld I have that read back
tec me?
(Answer read.)
A, I know why you're confused.

Q. Not exactly clear.

ARMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-9481
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Q. Ckay. I think I had the -- I may have -~

I thirnk I'm close to understanding the mathematics

nere. (Y

A. Right.

-
A 1t would be the (Y

0. And when you refer to the stipulation,

you're raferring to the stipulation unaltered by the

Commission,

ARMSTRONG & OKEY, INC., Columbus, Chio (614) 224-9481
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Bbsolutely.

Yes.

R
- =

Q. All right. If you go to GCF-32,

=

and

again, there's a series cf e-majils here, the first

cne has—n it with yours as

recipient. The second one is -~ the second one on

rage, but earlier in time, was from—

Do you see that?

A, Uh-huh.
Q. Do vou know how this -- well, there's a

reference Lo a version in your €-mail. There's a

reference to the__ Do you know how this

e-mail relates to the earlier one that we saw on

GCF=-227

A. Well, this clearly is the e-mail that was
on GCF-22. The one from Walt. |

Q. The one at the bottom is.

A, Right.

Q. S0 the one that —wrote that

zppears on GCF-22 as well was a response to your

e-mail. Is that the way you read that?

ARMSTRONG & OKEY, INC., Columbus, Chio [(614) 224-9548]
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b, I don't kncw.

.
vour e-mail? Do you know what that --—

|"

And what are the wversions that

locking at?

'PI!O

Different changes, we're meaking different
assumptions, you know, there's all ~- you know,
things are found to be wrong and, you know, you've
got to change them. People review it and they say
"No, this isn't the correct way to model it. _
will you" -- I mean, there Qere iterations I would
call them, as opposed to versions. In the end the
plan is what the plan is regardless of what version
you call it.

Q. Did you have a number for_
in the final wersion of the proposal by the company?

B, There was a number; I don't recall what
it was.

Q. Was there analysis done of the final

ERMSTRONG & OKEY, INC., Columbus, Ohic (614) 224-9481
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results from the Commission's entry on rehearing?

Just for clarification, I'm drawing a distinction

between the proposal made in the ap. for rehearing

and the entry on rehearing. Was there a number

prepared for the entry on rehearing consequences for

the company?

A,

That may have been done on the—

mverything was already

decided and in place. That would be the clesest you

would have to an entry ¢n rehearing analysis.

Q.

A.

at?

A.

Q.

version?

A

Okay. Have you seen such an analysis?
It was attached to here.

I'm sorry, the numbers we've been looking

Yeah.

Was there a final version, a last

As you say, we -—-

I'll lock at how he refers te 1it.
Are y&u on GCF-22, I think?
GCF-20.

Twenty?

The reason I answered it that way is this

S o:1: hsve been

LRMSTRONG & OKEY, INC., Columbus, Ohio (614) 224-2481
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postentry, it would have been post our agreement, and
would have presumably included ail the things that
the Commission did.

0. S0 this is the analysis, but we don't
have that percentage that was being discussed in the
e-mails.

A. No. That's not -- that wouldn't be a
part of that.

Q. Okay; d

MR. SMALL: Lét's go ¢ff the record for a
second. We'll collect cur thoughts and we will -~
we're very close to the end of the deposition.

(Recess taken.)

(CPEN RECCRD.)

ARMSTRONG & OXEY, INC., Columbus, Ohio (&6l4) Z224~9481
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State of Ohio
S58:
County of

I, Gregery C, Ficke, do hereby certify that I
have read the foregoing transcript of my depesiticn
given on Tuesday, February 20, 2007; that together
with the ceorrection page attached heretc noting
changes in form or substance, if any, it is true and
correct,

Gregory C. Ficke

I do herxeby certify that the foregoing
transcript of the depecsiticn cof Gregory C. Ficke was
submitted to the witness for reading and signing;
that after he had stated to the undersigned Notary
Pubiic that he had read and examined his deposition,
he signed the same in my presence on the ___ day
of y 2007.

Notary Public

My commission expires y .

ARMSTRONG & QKEY, INC., Columbus, Ohioc (614) 224-3481
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CERTIFICATE

State of Chio
S
County ¢f Franklin

I, Maria DiPaclo Jones, Notary Publiec in and
for the Stare of Ohio, duly commissioned and
qualified, certify that the within named Gregory C.
Ficke was by me duly sworn to testify to the whole
truth in the cause afcoresaid; that the testimony was
taken down by me in stenotypy in the presence of said
witness, afterwards transcribed upcon a computer; that
the foregoing is a true and correct transcript of the
testimony given by said witness taken at the time and
place in the foregoing caption specified and
completed without adjocurnment.

I certify that I am not a relative, employee,
¢r attorney of any of the parties hereto, or of any
attcrney or counsel employed by the parties, or
financially interested in the action.

IN WITNESS WHERECF, I have hereunto set my
hand and affixed my seal cof office at Columbus, Ohio,
on this 22%¢ gay of February, 2007.

I s 88 PastNeress
Maria DiPaolo Jones, Wegistered
Diplomate Reporter, CRR and
Notary Public in and for the
State of Ohio.

My commission expires June 19, 2011.

(MDJ=2071)

ARMSTRONG & OKEY, INC., Columbus, Ohio (61l4) 224-9481
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ERRATA SHEET

Please do notwrite on the transcript. Any changes in form or substance you
desire to make should be entered upon this sheet. "

TO THE REPORTER:

| have read the enfire transcript of my deposifion taken onthe £& & dayof

fehruars , 2O 7, ot the same has been read to me. | request that the
following €hanges be entered upon the recard for the reasons indicated. | have
signed my name to the signalurs page and authorize you to attach the sameto
the original transcript. ]

_ Page Line Chan&e Rezson

e

AN

N
BN

Date 2/2 ?/9_7 Signature Q—,.V C ?
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

Agreement

This Agreement is between Cinergy Retail Sales, LLC I‘Cincrgy), and

R

(Customers), effective this— It is the intent of the

Parudes to this Agreement to bind the Customiers to the terms and

conditions set forth herein. '

This Agreement is binding on the Parties regarding the subject
matter herein and is to remein confidential among the Parties and may
be released to non-Parties only if ordered by a court or administrative

agency of competent jurisdiction. If the issue of this Agreement’s

confidentiality. comes before s court or administrative agency of

competent jurisdiction the Party before such court or administrative
agency shall imronediately notify the other Party. The Parties shall defend |
the confidentiality of this Agreemnent. The Parties shall not circulate the
Apreement, or its existence, to any employee, agent, or assigncc.of the
Party unless such employee, agent, or assignee has a need to know for
the purpose of effectuating the Agreement.

The Parues, for good consideration, agree to the following terms
and conditions:

l. The Customers may, individually and on an individual account
basis,

DEPOSITION
EXHIBIT

w2




CONFIDENTIAL PROPRIETARY
TRADE SECRET

| d ending (NG

may purchase

a. Beginning
each Customer

competitive retail electric generation service from Cinergy at
their current tariffed unbundled generation rate approved by
the Commission in case no. 99-1658-EL-ETP and also
known as Big G,

’F}_de effect of such shall be that Customers
wil] ] in Case No.
G9-10558-EL-ETP plus quarterly fuel increases.

Cinergy may

b. Each Customer may accept The Cincinnat Gas & Electric
Company’'s tnarket-based stendard service coffer price,

FT09 1542

e v LA
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

retain the right (NG
switch 1o A competitive retail electric sérvice provider under
the termms and conditions of the Commission's order. Upon
switching to a competitive retail electric service provider,

to The Cincinnati Gas & Electric Company

I{ a Customer is taking service
from @ npon-Cinergy aliiliated compettive retail electric
service provider on F Cinerg shall

period N
and b) this notice constitutes

H, prior to , eny of the CustomersP
e Cincinnati Gas & Eleclnic
ompany s certified termtory which exceeds a Customer’s
combined (all accounts) maximum demand as of January 1,
2005,

2

s

o
S

-5

e
Is

{CO% 1997 ¢!

390
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

ahy accounts representing new load !eyond the foregoing I!E .

are not included under this Agreement.

3. Customers shall pay The Cincinnati Gas & Electric Company’s
transmission and distribution rates as approved by the
Cominission.

5. In the Cincinnati Gas & Electric Company’s next distribution

base rate case that results in a change in the Customers' rates,
CG&E will file a cost of service study refllecting actual cost of
service for all rate classes.

5. The Customers shall cause the Ohio Energy Group to support a
Stipulation filed by The Cincinnati Gas & Electric Company and
the Ohio Energy Group in case no. 03-93-EL-ATA.

=1

if a Customer had shopped for competitive
supject o a minimum stay with CG&E

eneration angd is

B. Nothing in this Agreement modifies or limits any settUement
agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

S. The Perties agree lo work 1n good faith to

10. 1f an order in Case No. 03-93-EL-ATA is issued which is
acceptable to CG&E but which renders invalid or ineffective any
provision of this Agreement to the

ICCA41%4) 4
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

This Agreement terminates afterm or as follows:

All notices, demands, and statements to be given hereunder shall be
given in writing to the Parties at the addresses appearing herein below
and will be effective upon actual receipt: ‘

To Cuslomers:

[Coa1bar)

[#))

1l
i
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CONFIDENTIAL PROPRIETARY

To Cinergy: TRADE SECRET

or such other address as is provided in writing by the recipient from time
io dme, P;yments shall be rnade by ACH or wire transfer to the account
designated by the payee from time to tiine.

Cinergy and the Customers shall delend, indernnify, and hold
harmless the non-breaching Party from any and all claims by third
Parties regarding the enforcement ;D!' breach of this Agreement arising
from or in connection with the performance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may

not he assigned without the written consent of the non-assigning Perty.

This Agrecment shall be governed by and consgued in accordance

¢ with the laws of th;: State of Ohin.

Entered into on this —_

On behalf of Cinergy On Behalf of the Customers

The Cincinnati Gas & Electric Company
155 East Broad Street
Columbus, Ohio 43215

(CO41947] 5
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CONFIDENTIAL PROPRIE
TRADE SECRET

CINERGY,

“Serwices

139 East Fourth Street
£.0. Box 960
Cincinnati, OH 45201-09580

Aprit 4, 2005

_w.ﬂ. -y
t the 1erms and conditions of thetr

Fraccounts, ¢t am wnting on behatf of Cinergy Retall Sates wrth the purpose of
clarifying and gaining wrrﬂen confirmalion of the agreement tha reached with respect

4
of behalf of Hs rmempers, LLC {the
Parties), hereby agree that under the between

Please confirm your agreement ta the abave by signing and returaing the duplicate copy of
this tetter,

Attorney for the

]



Depasition Questions - Greg Ficke

Ouke Energy Ohid | ChiteNo (3QIELATARemandy = = . ot e e IR
e e - v e - r + e it memain = St e J -—--—-- —a—]
- e e e . —
Date Document sm g_iz Paﬂyz _niglipgT Grous  RelNo f Bag. | End
Agreement o LY { S
Agreeman] T 2R O CHS LY Lo Az 3ag
Oplion Agreemen] CR3 - 50838 S50, 64
Agreemend CRS LY N 341_1 346
A t e T 1 SFenacRs it
Opiion Agreemen) i CARS' ; 508358
DERS Super Agraemert . iCRS Y
[QERS iSuper Agr Agragmant 1" EigioalcRs | ¥ i
{OERS _.Option A COpiior Agreement “CRS : S0B.388
{OERS SuperAgr Agreament ! ;CRS Y-
DERS . Supar Agr_ reemeed .. SNM804,CRS NIV o ———
DERS _ Option Option Agreaman 'CRS ' 1 SOB388!
DERS_ Super Agr eament 1. H1904ICRE _X :
DERS |0 Option Agreemant TGRS [ 508384
DERS !S“pemgr reament LHS LY
DERS" Super agr | &&@e_.."@_"‘m__.._.“._-___u 5’19’0_4__'*5 PR :
DERS 10ption Agr | Gption Apreament 'CRS ! 5083801 133( _145|
DERS  Super Agr Agipemant ¢ jCRS | . 3274 332
DERS |Super Agr Agreamant : 5’19!04[655 Y 320] Ixm
DERS _|Option Agt Agreedan] CRS i / 0837 1 LT
DERS Smrqu Lednr re:i72005 Agr. ; _VZNSICRS 3 i 333 313
DERS [Super Agr gy of Page 333 1/20/05:CRS Y 388; 383
DERS [Super Agr GeInert _ (GRS Y a7 332
DERS_iSuper Agr | nt ____] 513/04jCRS Ty 320 3%
DERS [Option Agr ation Agree ment B [CRS ' 508388 139] 178
DERS _|Super Agr ot T8 420005 Agr 1120/05[CRS EE 333) 33
ERS 'Super Agr opy of Pega I3 1720/051CAS Y 386l 386
DERS _|Super Agr | fAgreemen CR! - | _ Y@ + a4t 252
DERS |Supar Agr nt [signature 11/8/04) - 5(19/04iCRS . Yial | 3831 357
DERS | Oplioh Agr | Oplmn.tgmemem L __ICRS $ 5p3a1j 720l 234
JERS \Option Agr {] R roen: L. iCRS b S03372; 131} xa
DERS_1Oplion Agr Opion Agresment . GRS ] 5083yl josi 3w
ERS lOplian plion Agree menf 1¢ - i - 555 5an
RS _{Option Agr | nAgreemeny L e ! S08aT1! 04 20,
"ERS 'Ophan Agr_ Cption Agreement_~ — "'y R sos37gl 292 308
/ERS_[Option Agr L ol S0B3TB| 279 261
DERS {Sptian Agr "‘“_&ﬁ’_‘”ﬁ"! O L. - e ..59_53_._{1,___72|._9‘
DERS 0 tion ‘CRS ! 5083771 255 278
DERS !Option Agr Omnwmlm _ - i 508378| 251 264
DERS [Option Agr | Optian Agreemar _ j._.___&RS T 508375] 193] 148
DERS _[Opfion Agt | jon Agreerer) ! _.CRS S 5083821 118' 133
IDERS_ Option Agr Gpton Agreement (GRS R 508380]  446] _150]
{DERS _Qption Agr on Agreament CR i 508333] 49z 04|
[DERS ~“Super Agr arceded Agreement 12 T4/ CRS o 1173, 1178
ERS ISupar Agr | sTadnd Apresmenn 2TDAICRS ) 1180| 1187
ERS_jAgreemars merit | 11/22041CRS {11881 11468
- I
1
_.___I_‘-,......._mi- P - d —— -
" ;
. -__] . e oo PR J— S S
—— e —_ - =y e —
rem i L - i ' - -

DEPOSITION
EXHIBIT

w3
?u‘..\u;.

Page 21 of 21




importance: High

I think that the settlement loocks fine. I cannot, howsver, providé final
< lon tntil I better- understand the impact of your new item 5. I do not anticipate
that that will be a problem. I will get back to you by the end of the day. .

Importance: High

.'and I would like to thank you for & our settlement discuzsions and
together developing a proposal that themwcre able to provide their consent.
Attacheddig our proposed consolidation of nt terms which we believe are agreeable

_to both and CGAE. Hote that number 5 wag a thls afrernoon ar the beheat of cne of

pur memd but it will not be a deal breaker, will not be availeble until tomorrow

# frernoon, but please call or email me tomnrrowﬁing with your confirmatior that these
ﬁwill be acceptable. Thanks again. ‘

AL

[PV V)

A
l ;

|

This e-wail, including sttachmentces, is intended only for the person{s)} to wbom the sendex
intended to address this message. It may coptain information which is legally privileged,
confidential apd exempt from disclosure. If you are not the intended recipient, you are
hereby notifi'e}l that any disclosure, copying digtribution of, or use or action in relliance
on, this communication is strictly probibited and may be unlawful. If you are not the
intended recipient of this message snd have received this e-majl in error, please notify
the sender immediately or return the e-mail and fully delete from your System the measage,
zlong with any attachments.
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

Agreement
This agreement is between The Cinergy Retail Sales, LLC (Cinergy),
- and the - shown on the aﬁached agreemnent exhibit 1
- incorporated by reference into this agreement _ effective this
— It ia the intent of the parties to this agreémexit' to
it bind Cinergy and _o the terms and conditions set forth

hersin. The following is the entire agreement between Cinergy and the

—it may not be amended except by the written
‘agreement of the parties
This agreement is binding on the partics rcga.rdmg the subgect

matter hcn-:m and both the terms;and existence of the agreement are to

remain cnnﬁdcntxa] among the parties and may be released to non-
parties only il ordered by a court or ad.mmmtmtlve,agency of competent
jurisdiction. If any issue related to the confidentiality of this sgreement
‘comes before a court or administrative agency of compatent jurisdicﬁ;m'
the pa‘;"ty before such court or administrative agency shall use best
efforts to unmcdla’cely notify the other party. The parties shall dercnd the
confidentiality of this agreement. The pa.rtaes shall not cu'culate the
agreement, or disclose its existence, to any employee, agent, or ass:gm:e
of the paﬂy unless such emplavee, agent, or ass:gnee has g need to know
for the purpose of cffectuatm.g the agreement.

The parties, for good consideration, agree to the. foﬂ.owing tcﬁns.

and conditions:

DEPOSITION
ExXHisIT
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v CONFIDENTIAL PROPRIETARY
- - TRADE SECRET

Hospitals for all their CG&E accounts at « Ml .
prh’cablc tariff rate of The Cincin
Gas ectric Cornpany's >

2. Cinergy shall
roas ectnc
purchasing competitive retail electric generation service from
Cinergy pursuant to aph one {1} above. Cinergy shall
3. if,

The Cincinnati Gas & Electric Company's
ceriifled territory,

new load relative to dual feeds shall be subject to the terms and
conditions set forth in paragraph six (6) of this agreement.

4. Cinergy shaill pay the

5.  The shall comply with the terms and conditions of the
order of the Public Utilities Commission of Ohio in case no, 03-

93-EL-ATA including the payment of rcgui&tui transition

charges and provider of last resort charges

(C04194:] 2 ) P



CONFIDENTIAL PROPRIETARY
* TRADE SECRET

6. Cinergy shall not amend the rates chargcd‘by ‘The Cincinneati
Gas & Electric Com for dual fee - T

memnnati Gas & Electric Company may amend its tariffs for
dual feed where there is a significant inéréase in load or for new
dual feced consumers pursusht to an application approved by
the Public Utilitics Commission of Qhio.

7.  Hospitals purchasing generation _service pursuant to existing
tarifl laed managemnent ridges “ may
continue to purchase gencration servi rsuant te such load

; management riders thre

5

8. This agrecment has no applid;a.ﬁon to The Cincinnati Gas &
Electric Company's transmission and distribution rates as
approved by the Public Utiliies Commission of Chio., :

e ol couee cnc QRN -

Company and§
EL~ATA, and any related Litigation.

This agreement terminates &ftcr—

A S |
. The

Cincinnati Gas & Elcciy P20y may recover fuel costs

§ in casc no. 03-93-

All notices, demands, and staterments to be given hereunder shall be

o419 3 - 342



CONFIDENTIAL PROPRIETARY
- TRADE SECRET

given in writing to the parties at the addresses appearing herein below

and will be eflective Upon actual receipt:

To Cinergy: .
b}

Cinergy

ar such other address as is provided in writing by the recipient from time

to time. FPayments shall be made by ACH or wire transfer to the account

designated by the payee from time to time.

Cinergy and ‘ha.ll defend, indemnify, and hold harmiess the
non-breaching party from any and all claims by third parties including
the ggfcmnmnt regarding the eniorcernent or breach of this agreement,
incluéing but not limited to, property damages, envirorunental damages,
cun}fl-act demages, fincs, or penaltics arising from or in r:pnnecti&n with
the 4prOViSi0n or acceptance of competitive retail clectric service arising
from or in connection with the performance of thie agreement. |

This agreement is for the exclusive benefit of the parties and may
not be assigned without the written consent of the non-assigning party,

This letter Agreement shall be governed by and construed in

accordance with the laws of the State of Ohio.

Entered into o ﬂﬁs“

{Coa] 94} ‘4
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On behalf of Cinergy A

The Cincinnat Gas & Electric Company

155 East Broad Street
Columbus, Chio 43215

{Coa194: 5 1 ‘ ‘ ~ 3 51
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"+ CONFIDENTIAL PROPRIETARY -
. .. TRADE SECRET

Agreement

This Agreement is between Cinergy Retail Sales, LLC (Cinergy), and

B e —

— This Agreement replaces and supcrsedcs the terms
and condibons of the Agreement dated —bctween

Customers and Cinergy (Parties). It is the intent of the Parties to this
Agreement to bind the Customers and Cinergy to the terms and
conditions set forth herein.

This Agreement is binding on the Parties regarding the subject

matter herein and is to remain conﬁdential among the Parﬁcs and may
be reieased to non-Parties only if ordered by a court or administrative
agency of competent jurisdiction. If the issue of this Agreement’s
confidentiality comes before a court or administrative agency of
competent jurisdiction the party before such court or administrative
agency shall immcdiatejy notify the other party. The Parties shall defend
the confidentiality of this Agreement. The Parties shall not circulate the
Agreement, or its existence, to any cmploj'ec, agent, or assignee of the
party unless such employee, agent, or assignee has a need to know for
the purpose of effectuating the Agreement.

The Parties, for good consideration, agree to the following terms

and conditions:

DEPQSITION
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CONFIDENTIAL PROPRIETARY -
TRADE SECRET

1. The Partics expect that the Provider of Last Resort (POLR)

charge of the Cincinnati Gas & Electric Co. CG&E) will consigt
of these components:

2. The Customers may, individually and on an individual account

basis, select one of the following options for competitive retail
electric service no later

For any Customer who elects this Option A and has a CRES
contract extending

than
Customer,

but ending no later

Cinergy shall

1004194 2
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TRADE SECRET

Beginning no earlier than

Option B

B. Each Customer may accept CG&E’s market based standard
service offer price, including the price to compare and POLR
charges approved by the Co i C 03-83-EL-ATA
and retain the right througmto switch ta a
CRES under the terms and condmo £ C issior

Order. During an

Under both Option A and Option B, this Agreement constitutes
Customers’ contract with a credit worthy CRES to provide firm
genesation service for their f{ull capacity, energy and

transmission requirements from oY through

and satisfies to the maximum extent

209



CONFIDENTIAL PROPRIETARY
TRADE SECRET

the reguj se¢ No. 03-93-EL-ATA that the

4, If, prior to mamj of the Custormpers add

additional load or 0 i The Cincinnati Gas Electric
Company’s . certified tcmtory which exceeds a Customer's
combined (all accounts) maximum demand as of

5. iThis agreement has no application to The Cincinnati Gas &
Electric Company’s transmission and distribution rates as
z&ppmved by the Public Utllmcs fommlss n of Ohio.
.Customers shall pay the f&p licable ~ tkranfmission and

distribution rates of The Cincinnati Gas & Electric Company as

approved by the Commission, and/or il applicable, 4IIIN—_:NG

6. Cmcrgy w;II comply with all regulatory requirements necessary
to be certified as a competitive retall electric service provider to
offer competitive retail electric service to Customers as r:quxrcd
by paragraph one (1) of this Agreement.

7. In the Cincinnati Gas & Electric Company’s next distribution
base rate case that resulis in a changt: in the Customcrs rates,
CG&E w:ll file a cost of service ¢ flecting actual cost of

dxstnbutlon base rate case, including but not limited to, rlghts
to litigate and settle the case. The filing of the cost of service
does not in any way constitute a guarantee regarding the
outcome of the case. The Cincinnati Gas & Electric Company

ICoal194: 4
s B |
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9. If a Customér had shopped for competitive generation and is
subject to a minimum stay with CG&E that extends beyond
;,,_.\.é';;;é:g..January 1, 2008, -

10” Nothing in this Agreement modifies or limits any settlement
agreemnent reached by the Parties or their agents in Case No.
99-1658-EL-ETP. '

».

.

12. If an order in Case No. §6'3-'93-.EIJ—ATA is issued which is

acceptabie to CG&E

This Agreement terminates after —)r as follows:

A.

{C0s194) 5
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SE— ¢

All notices, demands, and statements to be given hereunder shall be
given in writing to the Parties at the addresses appearing herein below

and will be efiective upon actual receipt:

To Customers: .

To Cinergy:

or such other address as is provided in writing by the recipient from time
to time. Payments shall be made in a commercially practicable manner

such as by check, ACH or wire transfer to the account designated by the

payee from time to time. .

1004194 6
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CONFIDENTIAL PROPRIETARY -
TRADE SECRET

Cinergy and the Customers. shall defend, indemnify, and hoid
harmless the non-breaching party from any and all claims by third
Parties _rcgaj'ding the enforcement or breach of this Agreement arising
from or in connection with the performance of this Agreement.

This Agreement is for the exchisive b?ncﬁt of the Parties and may
not be assigned without the written consent of the non-assigning party.

This Agreement shall be governed by and construed in accordance

with the laws of the State of Ohio.

On behalf of Cinergy On Bchajf of the Customers

incinnati Gas & Electric Company
155 East Broad Street
Columbus, Ohio 43215

{Coa194) 7 _ 3 2 6
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Agreement

This agreement is between The Cinergy Retail Sales, LLC {Cinergy),

and — shown on the attached agreement exhibit 1
o incorporated by reference into this agrccmént- effective this
_ This Agreement replaces and supersedes the
terms and conditions of the Agreement daicd —between

-and Cinergy. Itis the intent of the parties to this agreement to
bind Cinergy and —n the terms and conditions set forth
herein, The following is the entire agreement between Cinergy and-

_(parties); it may not be amended except by the written

agreemernt of the parties.

This agreement is binding on the parties regarding the subject

rnatter herein and both the terms and existence of the agreement are to
remain confidential among the parties and may be rcleased to non-
parties only if ordered by a court or administrative agency of competent
jurisdiction. I any issue related to the confidentiality of this agreement
comes before a court or administréﬁve agency of corﬁpetcnt jurisdiction
the party before such court or administrative agency shall use best
efforts to immediately notify the other party. The pai'ties shall defend the
confidentiality of this agreement. The parties shall not circulate the
agreement, or disclose its existence, to any employee, agent, or assigncé
of the party unless such employee, agent, or assignee has a need to know

for the purpose of effectuating the agreement.
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CONFIDENTIAL PROPRIETARY
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The partics, for good consideration, agree to the following terms

and conditions:

1. Beg:nnmg
will offer to SCH reta,ll electric gcneratmn gervice to

no, 99-1658-EL-ETP

2. Cinergy shall

3 f, prior to -the ?add-
b The Cincinnati Gas lectric Company’s

{Loe194y 3
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

)

4. Cinergy
upon the 155US
Utilities Commission of Ohio satisfactory to Cincrgy.

. *® The

Cincinnati Gas & Electric Company may amend its tanifs for
B Saed. where there is a significant increase in load or for new
dual feed consumers pursuant to an application approved by
the Publjc Utilities Commission of Chio.

»

O =

- < oo — may
continue to purchase generation service pursuant to such load
management riders through

8. This agrecement has no application to The Cincinnati Gas &
Electric Company’s transmission and distribution rates as
approved by the Public Utilities Commission of Ohio.

shall pay the applicable transmission and distribution rates of
The Cincinnati Gas & Electric Company as _approved by the
Commission, and/or if applicable, Y

€04 1947 3
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

made by The Cincinnati gas &
Electric Company in its application for rehearing, in Case No.
03.93-EL-ATA, and any related litigation.
N . .

This agréemmit terminates a.ft'er_or upon the

occurrence of any of the following:

i

All notices, demands, and statements to be given hereunder shall be

given in writing to the parties at the addresses appearing herein below

and will be effective upon actual receipt:

To Cinergy:

1C04194°} 4
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3

or suych .othetf ;ddress as is ﬁrovidcd in ﬁrriting by the recipient from time
to,time. Payments shall be made by ACH or wire transfer to the account
. ) désignated by the payee from time to time.

” Cinergy and -shall defend, indemnify, and hold harmless the
non-breaching party from any and all claims by third parties including
the government regarding the enforcement or breacﬁ ;3f this agreement,
including but not limited to, property damages, environmental ﬂamagcs,
‘:J:thract damages, fines, or pcnajtics ansing from or in connection with
the provision or acceptance of competitive retail electric service arising
from og in connection with the performance of this agreement.

“This agreement is for the exclusive benefit of the parties and may

not be assigned without the written cansent of the non-assigning party.
This Letter Agreement shall be governed by and construed in

accordance with the Jaws of the State of Ohio.

Entercd into on this 8th day of November:

On behalf of Cinergy On Behalf —

The Cincinnati Gas 8 Electric Company
155 East Broad Street
Columbus, Chio 43215

{CDa 194 S
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From:
Sent:
To:
Ce;
Subject:

Attached is the amended agreement wilh- Pleass execute a copy and send § 8 Wi cute the
copy and send a signed copy back to you. Please filg ] _ Contact

us with any guestions. Thank you. ‘

R

LR

e
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Agreement

This agreement is between The Cinergy Retail Sales, LLC (Cinergy),

and _ shown on the atached agreccment exhibit 1
incorporated by reference into this agrecment— effective this
—his Agreement replaces and supersedes the
terms and conditions of the Agreement dated — between

-and Cinergy. It is the intent of the parties to this agrecment to

bind Cinergy -to the terms and conditions set forth

herein. The {following is the entire agreement between Ciﬁergy and the
- it may not be amended except by the written
agreement of the parties. '

This agreement is binding on the parties regarding the subject
matter herein and both the terms and existence of the agreement are to
remain confidential among the parfies and may be released to non-
partes only if ordered by a court or administrative agency of competent
jurisdiction. If any issue related to the confidentality of this agreement
comes before a court or administrative agency of coﬁxpctcnt jurisdiction
the party before such court or adminisirative agency shall use best
eflorts to 1mmediately notify the othér‘ party. The parties shall defend the
confidentiality of this agreement. The parties shall not circulate the
agreement, or disClose its existence, to any employee, agent, or assignee
of the party unless such employee, agent, or assignee has a need to know

for the purpose of effectuating the agreement.



The parties, for good consideration, agree to the following terms

and conditions;

ey

1.

Cinergy will offer to sell retail electric genel servict 10 LHE

for 2all their CG&E accounts at a

Gas & Electric Company’s
by the Public Utilities Com
no. 99-1658-EL-ETP

Son) in case

_competifive retail electric generation service

they are receiving ITOl
Cincinnati C ompany on December 31, 2004.
pffer indicated above wﬂl be an

Cinergy shall

ectic ! Gmp!nyls

oeRSL-ET 2



upon the 1ssuance of a final appcaiable order nf- the Pubhc
Ut:htlts Comrmss:on of Ohio satmfactoxy to Cmtr ’

43 B &fﬂ‘“"‘é
5.
.
imcinggll Gas & . Blectric Gompany may amend its tanffs for

dyal feed where there is a significant increase in load or for new
dual feed consumers pursuant to an application approved by
the Public Utilities Commission of Ohio.

. ———

management riders through

8. This agreement has no application to The Cincinnati Gas &
Electric Company's fransmission and distribution rate
approved by the Public Utdlities Commission of Ohio.
shall pay The Cincinnati. _Gas...& .. Electric - Companys
transmission and dlstnbutxon rates as approved by the
Commission, or if a

9.
] ) ) ) o il
ade by The Cincinnati gas &
Electric Company in its application for rehearing, in Case No. _
03-93-EL-ATA, and any related litigation. ™ _
This agreement terminates after SN o upon the o

occustence of any of the following:

JTOH 1) ) 3



All notices, demands, and statements to be given hereunder shall be

given in writing to the parties at the addresses appearing herein below

and will be effective upon actual receipt:

To Cinergy:

or such other address as is provided in writing by the recipient from time

to time, Pavments shall be made by ACH or wire transfer to the account

designated by the payvee fromn time to time.

[EZAVER)




Cinergy anc. shall defend, indemnify, and hold harmless the
non-breaching party from any and all claims by third parties including
the government regarding the enforcement or breach of this agreement,
including but not limited to, pmpeﬁy damages, environmental damages,
contract damages, fines, or penalties arising from or in connection with
the provision or acceptance of competitive retail electric service arising
from or in connection with the performance of this agreement.

This agreement is for the exclusive benefit of the parties and may
not be assigned without the written consent of the non-assigning party.

This Letter Agreement shall be governed by and construed in

accordance with the laws of the State of Ohia.

Entered into on this 19th day of May:

On behalf of Cinergy On Bchalf—

w4194 3 . 3
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we are ready to execute this version of the amended agreement. R is changed based upon your
e-mail this moming and our prior discussions, If you agree we will send iwo signed copies and you can execute
them and refurn one o us, Please let us know. Thank you.

DEPOSITION
EXHIBIT
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Agreement

This agreement is between The Cinergy Retail Sales, LLC [Cinergy],

and the hospitals shown on the attached agreement exhibit 1

incorporated by reference into this agreement -ffecl.ive this

__ This Agreement replaces snd sﬁpersedes the
terms and conditions of the Agreement dated —between

and Cinergy. It is the intent of the parties totlnsagreementto

bind Cinergy and the —m the terms and conditions set forth
herein. The following is the entire agreemeant between Cinergy and the

- {parties); it may not be amended except by the written
agrzement of the parties.

This agreement is binding on the parties regarding the subject
matter herein and both the terms and existence of the agreement are to
remain confidential among the parties and may be released to non-
parties only if ordered by a court or administrative agency of competent
Jurisdiction. If any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent jurisfiction
the party before such court or administrative agency shall use best
efforts to immediately notify the other party. The parties shail defend the
confidentiality of this agrwﬁmt. The parties shall not circulate the
agreement, or disclose its existence, to any employee, agent, or assignee
of the party uniess such employee, agent, or assignee has a need to know

for the purpose of eflectuating the agreement,




The parties, for good consideration, agree to the lollowing terms

and conditions:

Cinergy will ofier to sell retail electric generation service to the

ol Disbetadt ult ptier Provider of Loat |
h Rasort charges including, but not
Hemivad by,

3. If, prior to
load or accounts [n
certified territory,

IC04154:2 2




3. The—shall comply with the terms and conditions of the

arder of the Public Utilities Commission of Ohio in case no. 03~
93-EL-ATA including the payment of regulatory transition
charges and provider of last resort charges

purchasing generation service pursuant to existing

ifl load management riders as_ofq may

continue to purchase generation service pursuan such load
management riders through ‘

8. This agreement has no application to The Cincinnafi Gas &
Electric Companys transmission and distribution rates .as
approved by the Public Utilities Commission of Ohio.

ICo4 1040 3




This agreement terminates after
occurrence of any of the following:

i
All notices, demands, and statements to be given hereunder shall be

given in writing to the parties at the addresses appearing herein below
N

and will be effective upon actual receipt:

oo S

To Cinergy:

or such other address as is provided in writing by the recipient from time

1004 1947




to time. Pavments shall be made by ACH or wire transfer to the accoum:‘
dcsig'nan;:d_ by the payee from tirne to time.

Cinergy and et defend, indemnity, and held harmiess the
non-breaching party from any and all claims by third parties including
the guvérnment regarding the enforcement or breach of this agreement,
including but not limited to, property darnages, environmental damages,
contract damages, fines, or penalties arising from or in connection with
the provision or acceptance of competitive retail electric service arising
from or ip connection with the performance of this agreement.

'I‘hﬁs agreement is for the exclusive benefit of the parties and may
not be assigned without the written consent of the non-assigning party.

This Letter Agreament shall be govermed by and consitrued in

accordance with the laws of the State of Ohio,

Entered into on this _
On behalf of Cinergy On Behalf of thc-

o419} 5
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From:
Sent:

To:
Suhject:

Atiached is a rediing versioan of th - l . o 7
vou e Agreement we can sign an Monday. A dean version o follow, Thank

—1.
.%-{
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Agreement

This agreement is between The Cincrgy Retafl Sales, LLC {Cinergyl,
and the hospitals shown on the attached agreement exhibit 1
incorporated by reference into this agreement—effective this

—. This Agreement replaces and supersedes the
terms and conditions of th; ;greement dated _ hetween
-and Cinergy. 1t is the intent of the parties to this agreement to
bind Cinergy and _o the terms end conditions set forth

herein. The {dlowing is the entire agreement between Cinergy and the

- [parties); it may not be amended except by the written
agreement of the parties.

This agreement is binding on the parties regarding the subject
matter herein and both the terms and existence of the agreement are to
remain confidential among the parties and may be released tc non-
parties only if ordered by a court or administrative agency of competent
Jjurisdiction. If any issue related to the confidentality of this agreement
comes before a court or administrative agency of competent jurisdiction
the party before such court or administrative agency shall use best
efforts to immediately notify the other party. The parties shall defend the
confidentiality of this agreement. The parties shall not circulate the
agreement, or disclose its existence, to any employee, agent, or assignee
of the party unless such employee, agent, or assignee has a need to know

for the purpose of effectuating the agreement.



The parties, for good consideration, agree to the following terms

and cenditions:

1. Beginning

3. W, prier to add additional
load or accounts in The Cincinnati Gas & Electric Company's

1004194} g




certified territory,

5. Theqfhall comply with the terms and conditions of the
order of the Pubtic Utilities Commission of Ohio In case no. 03-

93-EL-ATA including the payment of regulatory it
charpes and provider of last resort cha:gesw

7. * purchasing peneration seryy ant to existing
tani] load management riders as of%, may
continue to purchase generation service such load
management riders throughﬂ

8. . This agreement has no application to The Cincinnati Gas &
-Electric Company’s transmission and distribution rates as
_approved by the Public Utilities Commission of Ohio.

[CO+154 3




This agreement terminates after — or upon the -*
occurrence of any of the following: . & ,

All notices, demands, and statements to be given hereunder shall be
given i writing to the parties at the addresses appearing herein below

and will be effective upon actuat receipt:

o S

- ;

To Cinergy:

L0410 4




or suc;lh other address as i$ provided in writing by the recipient from time
to timel. Payments shall be made by .?CH or wire transfe’r to the account
designated by the payvee from timme to time. '

(étnergy and -hall defend, indemnify, and hold harmiess the
non-breaching parte from any and all claims by third parties including
the povernment regarding the enforcement or breach of this agresment,
including but not limited to, property damages, environmental damages,
contract damages, fines, or penalties arising from or in connection with
the provision or atceptance of competitive retail electric service arising
from or in connection with the performance of this agreement.

1

This agreement is for the exclusive benefit of the parties and may
not be zssigned without the written consent of the nan-assigning party.

This Letter Agreement shall be governed by and construed in

accordance with the laws of the State of Ohio.

On behalf of Cinergy on Behatt |

£0a19499
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From;
Sent:
To:
Subject:

This is the clean version of the agreement. Thank you.

DEPOSITION
‘ EXHIBIT
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Agreement

This agreement is between The Cinergy Retail Sales, LLC (Cinergy},
and the hospitals shown on the attached agreement exhibit 1

incorporated by reference into this agrccment_ effective this

— This Agreement replaces and supersedes the
terms and conditions of the Agreement dated — between

- and Cinergy. It is the intent of the parties to this agreement to

bind Cinergy and_ to the terms and conditions set forth

herein. The following is the entire agreement between Cinergy and the

— it may not be amended except by the written

agreement of the parties.

This agreement is binding on the parties regarding the subject
matter herein and both the terms and existence of the agreement are to
remain confidential among the parties and may be released o non-
parties only if ordered by a court or administrative agency of competent
jurisdiction. If any issue related to the confidentiality of this ag*eemeﬁt
comes before a court or administrative agency of competent jurisdiction
the party before such court of administrative agency shall use best
efforts to immediately notify the other party. The parties shall defend the
confidentiality of this agreement. The partiecs shall not circulate the
agreement, or disclose its existence, to any employee, agent, or assignée
of the party unless such emplovee, agent, or assignee has a need to know

for the purpose of effectuating the agreement.




The parties, for good consideration, agree to the following terms

and conditions:

The retail electric generation offer indicated above will be an

2

If, prior to “_ add additional
load or accounts 1 The Cincinnati Gas & Electric Company’s

oL

I



The mhall comply with the terms and conditions of the
order of the Public Utilities Commission of Ohio in case no. 03-
93-EL-ATA including the payment of regulatory transition
charges and provider of last resort charges

1041594}

* purchasing generation servi uant to existing
tarifi load management riders as meay

continue to purchase generation service pu uch load
managemernt riders throu

This agreement has no application to The Cincinnati .Gas 8
Electric Company’s transmission and distribution rates as
e Public Utilities Commission of Ohio.




This agreement terminates after
occurrence of any of the following:

All notices, demands, and statements to he given hereunder shall be

or upon the

given in writing to the parties at the addresses appearing herein below

and will be effective upon actual receipt:

To tre NN

To Cinergy:

204 L) 3




or such other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
des%d by the payee from time to time, &
Cinergy and'hall defend, indemnify, and hold harmiless the
non-breac;ning party from any and all claims by third parties including
the government regarding the enforcement or breach of this agreement,
including but not limited to, property damages, environmental damages,
contract damages, fines, or penalties arising from or in connection with
the provision or acceptance of competitive retail electric service arising

from or in connection with the performance of this agreement.

This agreement is for the-exclusive benefit of the parties and niay

not be assigrnied without the written consent of the non-assigning party.
This Letter Agreement shall be governed by and construed in

accordanéc with the laws of the State of Ohio,

Entered into on this —
On behalf of Cinergy Cn Behalf—

{COAY4 3
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BY AND EETWEEN
CINERGY RETAIL SALES, LLC
AND

j ion Agresment (the “Agrcerhent") is entered into as of this
he “Effective Date™) by and between Cinergy Retai
limited liability company, {

WHEREAS, for the ses of this agreement only refers to
] ocated within 1he retail delivery service
teryitory of The Cincimnati (Jas & Electric Company ("CG&E™).

WHEREAS, CRS has been centified by the Public Utilities Commission of Ohio as a

Certified Retail Electric Supplier ("CRES") and has the authority to engage in the sak of
elecirical power at setail;

WHBREAS,P ap option to CRS to provide eleciyic service and CRS
desires {o provide clectric service pursuant to the terms outlined herein;.

NOW, THEREFQORE, for and in consideration of the mutual covenants contained hetein,
the Parties agree as follows:

ARTICLE |
DEFINITIONS

The following definitions and any terms defined in this Agreernent shall apply
hereunder,

“Alfiliate” means, with respect to any person, any other person (other than an individual) that,
directly or indirectly, through one of more intermediaries, controls, or is controlied by, or is under

common control with, such person. For this purpose, “control® means the direct or indirect
ewnership of ten (10) percent or more.

“Business Day" means a day on which Federal Reserve member banks in Ohio are open for

business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastem prevailing
time, unless otherwise agreed to by the Partier in writing.

—

Cinergy Corporate Records
018260
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“Capacity” has the meaning set forth in any Transmission Provider’s tariff or MISQ’s

transmission tariff, as amended from time to time, or as defined in any transrnission tariff of 8
successor to MISO.

“Cantract Price” means the price in SUS as set forth in Exhibit B to —or the
purchase of the Energy under this Agreement.

“"Defauiting Pany” shall have the meaning specified in Section 6.1.

“Energy” means clectric energy of the character commonly known as three-phase, siaty hertz

electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWh).

“Event of Default” shall have the meaning specified in Section 6.1,

"FERC™ means the Federal Energy Regulatory Commission or any successor agency thersto,

“Firm" means, with respect to a Transaction, that the only excuse for the failure to deliver Encrgy

bi CRS og the failure to receive

"Interest Rate™ meaps, for any date the lesser of (a) two (2) percent over the per annum rate of
interest equal to the prime lending rate (“Prime Rate™) as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawfu! interest rate.

"MW" means megawait.

"Term" shall have the meaning specified in Article 4.].

"Trangmission Providers” meaus the entity or entitics transmitting or transporting the Energy
on behalf of CRS

iCi7i58;) .
P
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ARTICLE [
OPTION

receives its electric service from The Cincinnati Gus & Elsciric Company

ARTICLE m1 ?
CRES FPOWER CONTRACT TERMS

31 In the event
shall include,

b. Transmisgion Service and Charges. Transmission service and charges will be
proviled in accordance with the apen access transmission taniff of the Midwest
Independent Transmission System Operator, Inc. or CG&E (or en affiliate on
its behalf), whichever is applicable, as filed with the FERC and as it may be
amended, from time to time, or any successor tariff. Unless otherwise agreed

o158
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c. Congtract Price. The Contract Price is set forth in Exhibits A and B.

d. Change o Priccs. As a retail sale, the power szle agreement is not subject to
the jurisdiction of the FERC; nor shall either Party scek to bave the FERC
assert jurisdiction over the Agreement. However, to the extent that either the
FERC or the Public Utilities Commission of Qhio asserts jurisdiction over the

: Agreement, the Partics agree that the Contract Price specified above is just and
reasonable-and consistent with the public interest.

e, Term. The term of the

ARTICLE IV

. TERM OF AGREEMENT .‘
£ '
4.1  Agrzement Teom and Effective Date This iYe

execution by the Parties. This Agreement SMIW
nless terminated earlier in accordance with the terms of
grecment ( leram ) ‘ _

4.2  After Teomination. The applicable provisions of this Agreement shall contime in effect

after termination thereof to the extemt necessary to provide for fina! billing, billing
adjustments aitl payments.

ARTICLE V
BILLING

G171
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ARTICLE V1
‘ DEFAULTS AND REMEDIES
!
6.1 Events of Defaulkt. An "Event of Default™ shall mean, with respect to a Pany
(*Defaulting Parcy™), the occurrence of any of the following:

6.1.1 any representation or warrarty made by the Defauking Party herein shall at any
time prove to be false or misl eading in any respect material to this Agreement;

6.12 the Zilure of the Defaulting Party to perform any covenaat set forth in this
Agreement (except to the extent constituting 2 separate Event of Default,) and
such failure is not cured within five (5) Business Days after written notice
thercof to the Defaulting Party;

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or inta, or
tansfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resuking, surviving or
transferee entity fuils to assume all of the obligations of such Party under this
Agresment;

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if
such failure is not remedied within five {5) Business Days afier written notice of
such failure is given by the other Party; or

6.1.5 the Defaulting Party (i) files a petition or otherwise comruences or acquicsces ina
preceeding vnder any bankruptcy, msolvcncy, reorganmuon or similar law, or has
any such petition filed or commenced against i and such petition is not withdrawn
or dismissed within thirty (30} days after such filing, (ii) makes an assignment or
any general arrangsment for the benefit of creditors, (iii) otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liguidator, administrator,
receiver, trustes, conservator or similar official appointed with respect to & or aoy
substantial portion of its property or assets, or {v) is unable to pay its debts a5 they
fall due,

6.2 Remecdics ypon an Event of Default. Upon the occunrence (and contimuation beyond the

applicable cure period) of an Event of Defaukt with respect to a Defaulting Party, -

{CInes:}




H¥367
CONFIDENTIAL PROPRIETARY
TRADE SECRET

prohibited from selling wholesale power to CRS pursuant to CG&E's tariff shall allﬁ'w CRS .
to terminate this Agreement in its sole discretion with thity {30) days written notice and
without further liability.

ARTICLE VI
LIMITATIONS; DUTY TO MITIGATE
7.1 Indemnit ES TO PROTECT, INDEMNIFY, HOLD HARMLESS AND
DEFEND , DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS,

CLAIMS, DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING
ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN
WHOLE OR IN PART CRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH
OF ANY TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE
PERFORMANCE OF THIS AGREEMENT.

_[NDEMNIFY. HOLD HARMLESS AND DEFEND CRS, ITS
FICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS,
DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING ATTORNEY
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, [N WHOLE OR IN

GENTS AND SUBCONTRACTORS BREACH OF ANY TERM
ANY ACT OR OMISSION IN THE PERFORMANCE OF THIS

AGREEMENT.

7.2 Limiation of Remedies, Liability and Damages. THE PARTIES CONFIRM THAT
THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
' THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
" PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED, IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,

G758} .
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BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAIMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR P ASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINIHG AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATELD DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Miigate Each Party aprees that it has a duty fo mitigats damages and coventats
that it will ssz commercially reasonable efforts to minimize any damages it My inciras a
result of the other Party's performance ot non-performance of this Agreement .

ARTICLE VI
GOVERNING LAW - DISPUTE RESOLUTION

8.1 Goveming Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY
AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORIDANCE
WITH THE LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN
mﬁos-rma AND FEDERAL COURTS LOCATED IN HAMILTON GOUNTY
OHIO.

Pispute Resglition. Amy cleim, contyoversy or dispute arising out of or reliting fo this
Agxeement, of the breach thercof, shall be resolved fully and finally by binding ashiration
under the Commercial Rules, but not the administration, -of the Amcrican Arbiiion
Association, except to the extent that the Commercial Rules conflict with this provision, in
which cvent, this Agreement shall control. This arbitration provision shall yot Iimit the
right of cither Party prior to or during any such dispute to seck, wse, and ermiply ancifiary,
or preliminary or permanent rights aadior remedies, judiclal or othorwise, For tae

maintaining the status quo until such time as the arbitration sward is rendocd of the
dispute is othcrwise resolved. The arbimatios shall be conditcted in Cincinnati, Obio and
the laws of Chio shall govern the corstruction and interprétation of this Agrecmen, except
to provisions rclated to conflict of laws. Within ten {10} Business Days of savice of 2
Domand for Arbitration, the parties may agres upon a sok arbiirator, or if 8 sole mbirator
cannot be agreed upon, a panel of threc arbitrators shall be named. One arbittawr shall be
selected by CRS and one shall be sedected by Buyer. A knowledgoable, distitoesied and
impartisl arbitrator shall be selccted by the two arbitrators so appointed by the partics. 1F
the erbitretors appointed by the parties cannot agree upaon the third arbitrator wighin 1en
(10} Business Days, then cither Party may apply to any judge in any cousy of competent
jurisdiction for appointinent of the thind arbitratar. Thens shall be no discovery doring the

c1mse:)
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arbitration, other than the exchange of information that is provided to the arbitratan(s} by
the Parties. The arbitrator(s) shall have the authority only to award equitable rclicl and
compensetory damages, and shall not heve the suthorhy 1o award punitive damages or
other nop-compensatory demapes. The decision of the arbitrator(s) shall be rendered
within sixty (60) Busincss Days after the date of the selection of the arbitrator(s) o within
such period as the Parties may otherwisc agree. Each Party shall be responsible for the
fecs, expenses and costs incurred by the arbitrator appoised by cach Party, and the fecs,
cxpenses and costs of the third arbitrator (or singlc arbitrator) shall be bornc equally by the
Parties, The decision of the arbitrator(s) shall be final and binding and may not be
appealed, Any Party may apply 10 any coun heving jutisdiction to enforce the decision of
the arbitrator(s) and 1o obtain a judgment thereon.

Nowithstanding the forcgoing, the Panies may cancel ot terminate this Agreemet in
accordance with its terms and conditions without being required to follew the procedurcs
set forth inthis Anticle,

ARTICLE IX
MISCELLANEOUS
Represemations and Warramtiss. On the Effective Duie and on the date o £ enitering into this

Agreement, each Party. represemts and warramts to the other Panty that: (8) B & duly
organized, validly existing and in good sanding under the faws of the jurisdiction of its
formation and is qualificd 10 comduct #ts business in cach jwisdiction; () & has all
regulatory muthosizations nscessary for it 10 legally perforn #s obligations under this
Agreoment and any other documentation relating to this Agreement; () the exsautlon,
delivery and performance of this Agreement and any other dochmentziion relating to this
Agrecment arc within its powers, have been duly authovized by ali necessary aclionand do
not violaic any of the terms and conditions in #ts governing dotuments, any conncts 10
which it is a purty or any bw, rule, regulstion, order or similsr provision applicabk: 10 it;
(d) this Agrecment and esch other document exesuted and defivered in mocerdexce with
this Agrcomenm constituies its lopally valid and binding obligaiion enforceabic against it in
accordance with its icrms; (c) there ane n0 bankrupcy procesdings pending of being
comemplated by it or, to its knowledge, threatensd against i; () there is Mot ponding or, 10
its knowledge, thresiened against @t or any of ks affibates any kgl proceedings thal could
muterislly adversely affect its ability 10 performs its obligation under this Apgrosmed or any
other documen reiming to this Agrecmen; (g) no Event of Default ar event which, with the
21ving of notice or lapse of time, oF both, would coastitic an Evem of Default with respect
10 it has occued and is contimiing and no such cvent or cicumstance would ot as a
result of its emering into or performing its obligations vnder this Agreexnent or any ather
document relating to this Agreeraent or any Transaction; and () & s acting br is own
account, has made fis own independent deckion 10 entor imo this Agreememt and as 10
whether such Agreement is appropriate o proper for it based upon s own judgment, is ot
relying upon the advice or secommmendations of the otker Pasty in 50 doings, and is capble of
assessing (e ments of and understanding and understands and acceopts, the erms,

{CI7sy)
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conditions and risks of this Agrocment.

Assignmeat, This Agreement shall be assignsble by CRS3 m
such agsignment is to any other direct or indiroct subsidiacy of Cmclg]f orp. ard prov.

- ;:m ;i?ﬁiry_'fﬁ'mo e
assignment by gither Panty of this Agreement or any nghts or obligatiol nder shali

or_indirect substdiaq'_hns an cquivalem of Mighcr rating
be_made_only with the waitien consem of the other Party, which consent shall not be

_unrcasonably withheld.

Notices. Al notices, Tequests, Stalements oF paymanis shall be made as specificd below.
Notices required (o be in writing shall be dcliversd by letter, facsimile or other
documentary form. Notice by regufar mail shal! be deemed to bave beon received tives
(3) Business Days aficr it has been sent. Notice by facsimile or hand delivery shell be
deemed to have been received by the close of the Business Day on which it was transmitted
or hand defivered (unfess ransmitted or hand dedivered after close of normal busincss kours,
in which casc it shall be deemed to have becn received 2t the close of the next Business
Day). Muotice by overnight or couricr shall be deemed to have been received two (2)
Business Days after i¢ has besn sent. A Party may change its addresses by providing notice
of the same in accordance with this Ssction 9.3,

Te CRS:

(CITsE;)
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Genzral, This Agrecment constitutes the catire agrocment betwesn the Partics relsling to
the subject matier contemplated by this Agreemont. This Agreement shall be considered
for all purposes as proparcd throuph the joint cfforts of the Partics and shall not be
construed against onc Party or the other as a result of the preparation, substicution,
submission o other event af nogotiation, drafting or exccution hereal. No amewdment or
modifization 1o this Agrecment shall b¢ enforceable uness sst forth in writing and
exceuted by both Parties. This Agreement shall not impart any rights enforscable by any
third party (othor (hen a permitted successor or assignee bound to this Agreemeat). No
waiver by a Pany of any default y the other Party shall be construed as 2 waiver of any
other default, Any provision declared or rendered ualawful by any appiicable cout of law
or regulstary agency or deemed unlawifil because of a statviory change will not otherwise
affcct the remaining lawful obligations that arisc under this Agreement. The headings
used herein are for convenisnee and reference purpases only. All indemnity and audit
rights contained herein shall survive the termination or expication of this Apreement for

thres [3) years,

Confidentiality, Neither Party shall disclose the terms or conditions of this Agreemenl to a
third party {other than the Party’s employses, Affiliates, londers, counssl, acconntanis or
advisors who have 2 need Lo know such informuation and have agreed to keep such ferms
confidential) cxcept in order to comply with eny spplicable law, repulation, or in
conncction with any court or regulatory procecding applicable to such Paxty; provided,
however, each Party shall, 1o the extent practicable, use reasonable efforts to prevent or
limit the disclosure, The Partics shall be eatitled to all remedics available ;t aw or in
equity to enforce, or seck relief in cannection with, this confidentiality obligation.

Counterparts. This Agreoment pay be separately cxocuted in counterpants cach of which
when 50 ¢xecuted shall be deemed to constifee one and the same Agrecment.

No. 99.1658-EL-E1P.

This A des and replaces in its catirety e agresment between CRS and
% Nothing in this Agreement shall affect the tems and
conditions agreed to by Cinergy ant 0 the
agmmdﬂchMCG&w

The Parties have cansed this Agreemient o be cxecuted by their duly suthorizod
representatives in mulliple counterpants as of the Effective Date.

CINERGY RETAIL SALES. LLC

By

[CY7I5:)
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Title: __

Date:

As to clause 2.7

RGY

Date:
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Agreement

This agreement is between Cinergy Corp. (Cinergy), through its

agent Cinergy Retail Sales, LLC (CRS), and the

S <1< <iecte ms— s to

— this agreement is effective only to—
— It is the intent of the parties to this

agreement to bind the Customers to the terms and conditions set forth

herein. The following is the entire agreement between CRS and—

{Partics}); it may not be amended except by the written agreement of the

parties.

This agreement is binding on the Parties regarding the subjecl
matter herein and is to remain confidential among the Parties and may
be released to non-parties only if ordered by a courtlor aamirxistraﬁvc
agcnc;y of competent jurisdiction. If the issue of this agreement's
confidentiality comes before a court or administrative a.gcnq;f —o.!'
competent junisdiction the party before such court or a.drrﬁnistrat.ivn.:‘
agency shall immediately notify the other party. The Parties shall defend
the confidentiality of this agreement. The Parties shéll not circulate the
agreement, or its existence, to any employee, agent, or assignee of the
party unless such employee, agent, or assignee has a need to know for

the purpocse ol cllectuating the agreement. For purposes of this

paragraph, the term Parties includes the Customers.

DEPOSITION
EXHIBIT
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The Parties, for good consideration, agree to the following terms

i and conditions:

-k
]

i. Beginning F or at such later time as may be
specified her or any accourits of each Customer that may. be
& presesitly recejving competitive retail generation “service :

supplier not affiliated with Cinergy,

Any accounts of eac :
presently receiving competitive retail electric service from a non-
Cinergy affiiated competitive retail electric service prcmdcr shall

ompliant contracts to implement the above described service
relationship between Customers and CRS shall be executed as
soory as reasonably poss:blc and shall terminate no later than

in c¢ase no. 99-1658-KEL- and Cmmergy sha

he Cincinnati Gas & Electric

I The currently effective Litte G rate shall mean the Little G rate in effect as of the date .
this agreement is signed.

IC18340,)
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the Customers add additional
peinnati Gas & Electric Company’s

4. Custamcrs shall pay The Cincinnati Gas & Electric Company's
otherwise applicable transmission and distribution rates as

125201
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approved by the Commission. Customers, or their appointed
representative, retain all rights to participate in Commission
and Federal Energy Regulatory Commission proceedings that
, may affect the rates, terms, or conditions of distribution and
: transraission service.
fect the terms and conditions

Nothing in eni s

and Cinergy, pursuant to

6% Cinergy will comply with all regulatory requirements necessary
to create an affiliated competitive retail electric service provider
to supply competitive retail electric service to Customers as
required by paragraph one (1} of this agreement. |

or as {ollows: .

(15526 4 -
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All notices, demands, and statements to be given hereunder shall be
given in writing to the parties at the addresses appearing herein below
‘ and will be effective upon actual receipt:

To Customers:

3

To Cineanr:

i

or such other sddress as is pruvi&cd in writing by the recipient from time
: L1
to time. Payments shall be made by ACH or wire transfer to the account

designated by the payee from time to time,

Cinergy and the Customers shall defend, indemnify, and hold
harmless the non-breaching pasty from any and all claims by third
parties including the government regarding the enforcement or breach of
this agreement, inciuding but not limifed to, property damages,
envirenmental damages, contract damages, fines, or penalﬁcﬁ arising
from or in connection with the provision or acceptance of competitive
retail electric service ansing from or in connect.i;:m‘with the mﬁoﬁ@c&

of this agreement.

This agreement is for the exclusive benefit of the Parties and shall

apply to successors and assigns of the aflected Customers as well as

3158207
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CONFIDENTIAL PROPRIETARY
TRADE SECRET .

Cinergy provided, as to the Customers, thcy continuc_ to display
substantially similar load and usage characteristics as those that
presently exist. The Partdes shall not assign their rights or obligations
under this agreement without the written consent of the non~assigning
party and such written consent shall not be unreasonably withheld,

This agreement shall be governed by and construed in accordance

with the laws of the S_tate ol Ohio.

Entered into on this—

On behalfl of Cinergy On Behalf of the Customers

IC15520; 65 ’ - -
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This agreement is between Cinergy Corp. (Cinergy}, through its

agent Cinergy Retail Sales, LLC (CRS), and the

-Customcrsk, effective | ¥ This

Apreement replaces. and supersedes the terms and conditions of the

Agreement dated_— bctwccn-and Cinergy. As to

—It is the intent of the parties to this

agreement to bind the Customers to the terms and conditions set {orth

herein. The following is the entire agreement between CRS and—

(Parties); it may not be amended cxccpt by the written agreement of the

paries.
This agreement is binding on the Parties regarding the subject

matter herein and is to remain confidential among the Parties and may

#

be released w non-partics only if ordered by a court or admipi'é.trative
agency of competent jurisdiction. If the issue of this agreement’s
confidenuality comes before a court or administrative agency of
competent jurisdiction Lﬁe party before such court or administrative
agency shall immediately notify the other party. The Parties shall defend
the confidentiality of this agreement. The Parties shall not circulate the
agreement, or its existence, tol any employee, agent, or assignce; of the

party unless such employee, agent, or assignee has a need ta know for

DEPOSITION
EXHIBIT
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CONFIDENTIAL PROPRIETARY
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the purpose of effectuating the agreemen.

For purposes of this .
paragraph, the term Parties includes the Cﬁstomers. |

The Parties, for good consideration, agree to the following termgr

. and conditions;

~ ) 1. Beginning

Any accounts of each Custorner
presently receiving competitive retail clectric service from a non-
¥ Cinergy affiliated competitive retajl electric service

ICi6910)
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S - 2 s
ati Gas & Electric Company's
certified territory which exceeds the Customer’s Combined (all
accounts] maximum demand as af

tak M14 22} TS558 CINERAGY CORF CLS

. . {
Customers purchasing competitive, retail electric scrvice from a
non-Cinergy affiliated competitive tetail ¢lectric service provider
shall be deemr.d to have provided, thmugh this agreement, such
i ior to the end of such

This agreement has no apphmﬁ t0 The Cincinnati Gas &
Electric Company’'s tmnsmmm jand distribution rates as
approved by the jtiks of Ohio.
Customers shall: pay .the . applicable transmission and
disu'lbutlouratzs ofTthmunnaﬁ Gas& Electnc Compan
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or as follows:
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e

All notices, demandéi‘ R

given i writing 0 the hag

and 1_v1'|1 be effective up

To Customers:

parties including _thc gon
this agreement. .m. ‘

environmental damages, 3

from or in connection ©
retail electric service o

of this agreement

[C16910;
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.' eﬁt of the Parties and shall

led Custorners a2s well as

: ‘ 'they continue to display
Arha

\ teristics Aas these that

-
! 2 their rights or thgations

'_ sent of the non-assigning

- ea B 1 i gy
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2sonably withheld,

W bt
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Agreement

This agreement is between Cinergy Corp. (Cinergy), and th_
—It is the intent of the
parties to this agreement to bind Cinergy and-ta the terms and
conditions set forth herein. "The foiiéwing is the entire agreement
between Cinergy— it may not be amended except by
the written agreement of the parties.

This agreement is binding on the partics rcgarding the subject
matter herein and both the terms and existence of the agreement are to
remein confidential among the parties and may be released to non-

parties only if ordered by a court or edministrative agency of comperent

jurisdiction. If any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent jurisdiction
the party befare such court or. administrative agency shall use best
efforts to immediately niotify the other party. The parties shell defend the
confidentiality of this agreement. The parties shall not circulate the
agreement, or disclose its existence, to any employee, agent, or assignee
l ' of the party unless such employee, agent, or assignee has a need to know
5 for the purfrosc of effectuating the agreement.

The parties, for good consideration, agree to the following terms

and conditions:

3 its current tariff
and pursuant to the Electric Reliability and Rate Stabilization

DEPOSITION
EXHIBIT
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

Plan approved by the Public Utlities Commission of Ohio
(Commission).

4, This agreement has no applicetion to The Cincinneti Gas &
Eleciric Company's transmission and distribution rates =g

approved by the Commission.
i —
This mgreement texminates efter - or upon the

occurrence of any of the following:
a.

{S0a194:) a2
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All notices, demands, and statements to be given bereunder shall be

given in writing to the pa.rﬁes at the addresses appearing herein below

and will be effective upon actual retcipt

=

To Cinergy:

Cinerpy

or au;:h other address as is provided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfcr to the account
designated by the payes from time to time. |

Cinergy nmi-fhall defend, indemnify, and hald harmisss the
non-breaching party from any and all claime by third partics inctuding
the governiment regatding the eniorccmnnt. or breach of ﬂ'tisl agresment,
including but not Lmited to, property damages, environmental damages,

contract dameges, fines, or peneltiss arising from or in connection with

04194 ' 3
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the provision or acccptance of competitive retall electric service arising
from or in connection with the performance of this egreement.

This agreerment is for the exclusive benefit of the Partiecs and shall
apply to successors and assigns of -ell as Cinergy provided, s
to -it continues to displey substantially eimilar load and
usage cheracteristics as those that preseptly exist. The Parties shall not
assign their rights or obligations under this sgreement ~without the
written consent of the non-gssigning party and such wyitten consent
shall not be unreasonably withheld.

This Lelier Agresment shall be governed by and construed in

accordance with the laws of the State of Ohio.

Eatered into on s QNN
Omn behalf of Cinergy On Behalf Df-___

{Coa19) 4
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TRADE SECRET

Agreement

This agreement is between Cinergy Corp. (Cinergy), and the -
—E“CCU'“ thi_ It is the intent of
the parues to this agreement to bind Cinérgy and_to the terms

and conditions set forth herein. This Agreement replaces and supersedes

the terms and conditions of the Agreement _etwccn

-and Cinergy. ‘The following is the entire agreement between

Cinergy and - it may not be amended except by the

written agreement of the partie%.

This agreement is binding on the parties regarding the subject
matter herein and both the terms and existence of the agreement are 1o

remain confidential among the parties and may be released to non-

parties only if ordered by a court or administrative agency of competent
jurisdiction. I any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent jurisdiction
the party before such court or administrativé agency shall use best
cfforts to immediately notify the other party. The parties shall‘ defend the
confidentiality of this agreement. The parties shall not circulate the
agreermnent, or disclose its existence, to any employee, agent, or assignee
of the party unless such employee, agent, or assignee has a need to know
for the purpose of effectuating the agreement.

The parties, for good" consideration, agree to the [ollowing terms

and conditions:

DEPOSITION
EXHIBIT
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. Y roven | R
requirements generption SEIvCe rsuanl O t tar

and pursuant to the Electric Reliability and Rate Stabiﬁzatiqn
Pian approved by the Public Utilities Commission of Ohio
[Commission}.

2, Cinergy shall

3. If, prior to
i

4. This apreement has no application to The Cincinnati Gas &
Electric Company's transmission and distribution rates as
approved by the Commission.

“ 1041941 _ n
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TRADE SECRET
6, MTM Cincinnati Gas B Electric Compeny’s
'AN5IM;SE distribution rates as approved by the

Commission.

This agreement terminates a!’ter___or wupon the

nccurrence of any of the following:

All notices, demande, and statements to be given hereunder shall be
Biven in wriling to the parties at the addresses appearing herein below

and will be effective upon actual receipt:

1004 1944 a
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To Cinergy:

o1 such other address ag is provided in writing by the recipient from time -
tc ime. Payments shall be made by ACH or wire tyansfer te the account
designated by the payee from time to time.

Cinergy and-_shall defend, indemnify, and hold harmiess the
non-breaching party from any and &l claims by third parties inchuding
the governyment regarding the enforcement or breach of this agreement,
including but not limited v, property damages, environmental damages,
contrect damages, fines, or penalties arising from or in connection ﬁth
the provision or acceptance of competitive rctaﬁ electric service ansing
from or in connection with the performante of this agreement.

This agreement is for the exclusive benefit of the Parties and shell
apply to successors and assigns of-_aa well as Cinergy provided, as
to -_t_hat it continues lo dizsplay substantisily similar load and
usage Characteristics as those that presently exist. The Partics shall not
assigh their rights or obligations under this agrecment without the

writlen consent of the non-assigning party and such written copsent

{CO4 194
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Agreement

whERERS, on g Y

Agreernent {or a transaction under the Cinergy Operating Companies

market-based power sales tanil was entered into betwc:en_

-nd the Cinergy Operating Companies to supply firm energy to fulfill

the retail power requirernents of certain of thc—
A (1 scrvice territory of The
Cincinnati Gas & Electric Company-
WHEREHS,— a Performance Assurance
Agreement was entered into between—
and Cinergy Services, Inc. whereby certain performance assurances were
provided by —to Cinergy Services, Inc.;

a transaction under the Cinergy Operating Companies market-based

power sales tarifl was entered into_&nd the

Cinergy Operating Compahies to supply firm energy to fulfill the retail

power requirements of tne (NENTSEEEENNY

WHEREAS, the Performance Assurance Agrecment was amended

etiectivej

WHEREAS, the competitive retajl electric market in Ohio has not

developed as emvisioned when \ﬁxc Electric Transition Plan of The

DEPOSITION
EXHIBIT
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Cincinnati Gas & Electric Company {*CG&E") in Case No. 99-1658-El~
ETP was approved by }hc PUCO;

WHEREAS, onq January 26, 2004, CG&E filed an Electric
Reliability and Rate Stabilization Flan at the request of the Commission
in order to jurther the transition Lo a competitive market;

WHEREAS, the power sales agreements by the Cinergy Operating
Companizs for witimate sale to- provided for firm power,
and to pcr‘mit_hc fairly charged for reserve margin and other
costs associated with the pm';'ision of competitive retail electric service as
contained in the proposed Eleciric Reliability and Rate Stahilization Plan,
and for other consideration, this new Agreement has been entered inle.

This Agreement is between Cinergy Retail Sales, LLC (“Cinergy”),
and | | Itis
the intent of the Partics to this hMcnt to bind Cinergy and -to
the terms and conditions set forth herein. The [ollowing Agreernent may
not be amended except by the written Agreement of the Partits,

This Agreement is binding on the Pertics regarding the subject

matter herein and is to remain confidential among the Paries and may

be released ta non-Parties only if ordered by a court or administrative

agency of competent jurisdiction. I the issue of this Agrecment's
conlidentiality comes before a court or administrative magency of
competent jurisdiction the Party before such court or administrative

agency shall immediately notify the other Party. The Parties shall defend

- 1011943} 2]
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the confidentiality of thie Agreernent. The ﬁr&s shell not circulate the
Agreement, or its existence, to any employee, agent, or assignee of the
Party unless such employes, agent, or assignee has a need  to know for
the purpose of efiectuating the Agreement.

The Parties, for good consideration, agree to the folowing terms
and conditions:

1.

Cinergy or any ia [ conbnue c

whulesg_.lc power supp

L]

wﬂl be provided b_v Cincrg at the same pncc, terms and

conditions as set forth io iMa
Cinergy affiliate is chosen as ergy
CRES will provide generatian at retail & 1wes set forth in

plus transmission coOSts.
shall pay to The Y s & Electic Compapy the

approved DY

1041943 3
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Utilities Commission of Ohic in Case No. 99-16S8.-EL-ETP.
Cinergy or any affiiate thercof shall

e Cimcinnaati Gas
ectric Company. or any afiiliate thereof

an
03-93-EL-ATA or

December 31, 2004 (whichever comes first)

3.  Effective may ptachase for beth its
competitive retail electric
service any compeitive 1 clectric service provider,

inchuding Cinergy, at the market rate guoted by such providers.

4.

fC04 194:] 4 1178
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TRADE SECRET
5. Ui, pror to ”@_dds additiconal load or
accounts in The Cincinmali Gas ectric Company's certified

temritory which

pay The Cincinnati Gas & Electric .Compmy s
transmission and distribution rates as approved by the Public
- Utilities Connmssion of Ghio,

7.  Cinergy or any affiliate thereof will comply with all regulatory
requirements necessary to create an affiliated competitive retajl
clestric service provider to offer competiive retail electric service
contemplated by this Agreement.

8. R ‘ R ol : S&mlaﬁnn and
Eornmendahlon by Ee !ncmna! !as ! Eleclric Company

and_-Ln casc no. 03-33-EL-ATA.

9. For the this Agreement
consfimites contract a itworthyy CRES to

provide firm gencrabon service for its full capacity, energy and
transmission requirements throngh *ﬂ\d
satiefics the requircments of the 8 tion  and

Recommendation in Case No. 03-93-EL-ATA that the

10. Nothing in this Agreemcnt modifies or limits any scttiement
agreement reached by the Parties or their agents in Case Ne,
99-1658-EL-ETP.

11. If an order in Case No, 03-93-EL-ATA 15 issued which is
acceplable to CG&E but which renders invalid or ineffective _
provision of this Agrccmmt“

117
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This Agreement terminates a.ftcr— or as follows:

A.

All notices, demands, and statements to be given hereunder shall be
given in writing to the Partics at the addresses appearing herein helow
and will be effective upon actual receipt:

To Customers:

4 pes
[C04 194;) 6 1.{. f 8
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To Cinergy:

or such other address as is provided in writing by the recipient from time
to timme. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and -hnll defend, indemnify, and hold harmiess the
non-breaching Party from any and all claims by third Perties reganding
the enforcement or breach of this Agreement, arising frorn or in
connection with the performance of this Agreement. |

Thiz Agreement is for the exclusive benefit of the Parties and may
not be assigned without the written consent of the non-assigning Party.

This Agreement shall be governed by and construed in accordance

with the laws of the State of Ohio,

Entered into on _
On behalf of Cinergy On Bchalfof’

(CO4104) 7
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Agreément

Agreement for a transaction under.the Cinergy Operating Companies

markct-based power sales tari] was entered into between —
-'nd the Cinergy Operating Companies to supply firm energy to fulfili
the retail power requirements of certain of —
— located in the service territory of The
Cincinnati Gas & Electric Company_
WHERFEAS, _ Performance Assurance
Agreement was entéx%:é mto between —

and Cinergy Services, Inc. whereby certain performance assurances were

provide G~ (Y
whrress, (-

a transaction under the Cinergy Operating Companies market-based

power sales tariff was entered into between —nd the

Cinergy Operating Companies to supply firm energy to fulfill the retail

WHEREAS, the Performance Assurance Agreement was amended

effective _

WHEREAS, the competitive retail electric market in Ohio has not

developed as enwvisioned when the Electric Transition Plan of The

DEPOSITION
EXHIBIT
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Cincinnati Gas & Electric Company {CG&E™} in Case No. 99-1658-EL-~
ETP was approved by the PUCO;

WHEREAS, on January 26, 2004, CG&E filed an Electric
Reliability and Rate Stabilization Plan at the request of the Commission
in order to further the transition to a competitive market;

WHEREAS, the power sales agrecments by the Cinergy Operating

Companies for ultimate sale to-pwvided for firm power,

and ta permit

I

This Agreement is between Cinergy Retail Sales, LLC (“Cmergy"}

and

Thls Agreement replaces and supersedes the terms and conditions

o e Agrament anc (D >

{Parlics). it is the mtent of the Parties to this Agreement 1o bind Cinergy

b

and the terms and condiions set forth herein. The following

Agreement may not be amended excépt by the written Agreement of the
Parties.

This Agreement is binding on the Parties regarding the_suﬁject
matter herein and is lo remain confidential among the Parties and may
be released to non-Parties only if ordered by a court or administrative

agenty of compectent jurisdiction. If the issue of this Agrecment’s

{C0419a] ‘ 2
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confidentiality comes before a court or administratwe agency of
competent jwisdiction the Party before such court or administmtive
agency shall inmediately notify the other Party. The Pariics shall defend
the confidentiality of this Agreement. The Parties shall nat éircuiatc the |
Agreement, or its existence, \o any employee, agent, or assignee of the
Party unless such employce, sgent, or assignee has 2 need to know for
the purpose of effectuating the Agreement.

The Parties, for pood consideration, agree to the Pllowing terms -

and conditions:

1. Effective
shall continue to- purc
ice from

2 SRR
Cinergy or any alliliate thereol s continue to e

wholesale power supplier 10

K04 1ea n 1182
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cluding 2 Cinergy affiiate, and wholes
be provided by Cinergy at the

Effective

1183
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3. &!G&E’s POLR charge is ecxpected to comsist of these
components: 1) RSC; 2) AAC; 3] IMF; and 4) System Reliability
Trucker (SRT).

7., priar qadds additional load or
accounts in The Cincinnati Gas & Electric Company'’s certified

territory which

8. This agreement has no application lo CG&E’s transmission and

distribution rates as approved by the PUCO.
distribution rates of CO&BE as

d/or il applicable,’

Cinergy or any affiliate thereof will comnply with all repulatory
requirements necessary

10,

J 11,

iCOa194: 5 1164
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12.  Nothing in this Agrecment modifies or limits any settkment
agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

13. I an order in Case No. 03-93-EL-ATA is issued which
acceptable to CG&E but which renders

is

cement terminates after’ or as follows:

o)
ot

C04194;) 6 1i
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All notices, dermands, and statements tc be given herevander shell be
given in writing 10 the Parlies at the addresses appearing herein below

and will he effective upon actual receipt:

To Customers:

.

To Cinergy:

Cinerpy =~

or such other address as is provided in wriling by the recipient from tme
to lime. _Payments shall be made in a commercially practicable manner
such as by check, ACH or wire transfer to the account designated by the

payee fromn time to time.

Cinergy and__,_defend, indemnify, and hold harmiecass the
non-breaching Party from any and all claims by third Parties regarding

the enforcement or breach of this Agreement, arising from or in
connection with the performance of this Agreement.

This Agrécmcnt is for the exclusive benedit of the Parties and may
not be assigned without the written consent of the non-assigning Pa.rt;y

This Agreement shall be gaverned by and construed in accordance

1Cnisay 7

1

(]

b



v
¢ -

CONFIDENTIAL PROPRIETARY

with the taws of the State of Ohio.

TRADE SECRET

——

On behall of Cinergy

ICh1943

on sevair of (NS
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Agreement

wreress, NG

Agreement for a transaction under the Cinergy Operating Companies

market-based power sales tariff was entered into between -

-nd the Cinergy Operating Companies to supply irm energy to fulfill

the retail power requirements of certain of—
—located in the service territory of The

Cincinnati Gas & Electric Company—

WHEREAS- Performance Assurance
Agreement was entered into between —

and Cinergy Services, Inc. whereby certain performance assurances were
provide (R
wreress, QY

a transaction under the Cinergy Operating Companies market-based

power sales tarifi was entered into between—nd the
Cinergy Operating Companies to supply firm energy to fulfill the retail
power. requirements of the (RGN

WHEREAS, the Performance Assurance Agreement was amended

effective—

WHEREAS, the competitive retail electric market in Ohio has not

developed as envisioned when the Electric Transition Plan of The

DEPOSITION
EXHINT
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Cincinnati Gas & Electric Company (“CG&E") in Case No. 99-1658-EL-
ETP was approved by the Public Utilities Commission of Ohio {“PUCO");

WHEREAS, on January 26, 2004, CG&E filed an Electric
Reliability and Rate Stabilization Plan at the request of the Commission
in order to further the transition to a competitive market;

WHEREAS, the power sales agreements by the Cinergy Operating

Companies for ultimate sale to '—provided for firm power,

and to permit

This Agreement is between Cinergy Retail Sales, LLC {“Cinergy”),

and

This Agreement replaces and supersedes the terms and conditions of the

Agreement dated

(Partes). I is the intent of the Parties to this Agreement to bind Cinergy
and_o the terms and conditions set forth herein. The following
Agreement may not be amended except by the written Agreement of the
Psirtics.

This Agreement is binding on the Parties regarding the subject -
matter hcregn and 18 to remain confidential among the Parties and may
be released to non-Parties only if ordered by a courl or administrative

agency of competent junsdiction. If the issue of this Agreement’s

WO o~
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confidentiality comes before a court or administrative agerncy of
competent jurisdiction the Party before such court or administrative
agency shall immediately notify the other Party. The Parties shall defend
the confidentiality of this Agreement. The Parties shall not circulate the
Agrecmcn_t, or its existence, to any employee, agent, or assignee of the
Party unless such employee, agent, or assignee has a need to know for
the purpose of effectuating the Agreement.

The Parties, for good consideration, agree to the [ollowing terms

and conditions:

1. Effective
shall continue to
service from

2. Beginning
Cinergy or any affiliate thereof shall
wholesale power supplier

continue to be the

[N R
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1G. Nothing in thig Agreement modifjes or

dgreement reached by the Parties or the
99‘-1658—EL—ETP.

limits any settlement
ir agents in Case No.
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All notices, demands, and statements to be given hereunder shall be

given in writing to the Parties at the addresses appearing herein below

and will be effective upon actual receipt:
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To Customers:

CONFIDENTIAL PROPRIETARY
TRADE SECRET

To Cinergy:

or such other address as is provided in writing by the recipient from time
to time. Payments shall be made in a commercially practicable manner
such as by check, ACH or wire transfer to the account designated by the

payee from time to time.

Cinergy arxl ‘hall defend, indemnify, and hold harmless the
non-breaching Party from any and all claims by third Parties regarding
the enforcement or breach of this Agreement, arising from or in
connection with the performance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may
ot be assigned without the written consent of the non-assigning Party.

This Agreement shall be governed by and construed in accordance

with the laws of the State of Ohio.
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Entered into on thi :

f On Behalf-

On behalf of Cinergy 4§
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AMENDMENT TO
CITY OF CINCINNATI GREATER CINCINNATI WATER WORKS
and
THE CINCINNATI GAS & ELECTRIC COMPANY
ELECTRICITY AGREEMENT

The Parties to that certain Electricity Agreement effective February 5, 2004 (the
“Agreement”) by and between The Cincinnati Gas & Electric Company, an Ohio corporation
with offices &t 139 East Fourth Street, Cincinnati, Ohic 45202 ("CG&E™), and the City of
Cincimmati, a2 municipality within the county of Hamilton and the State of Ohio, with offices
located at 80 Plum Stweet, Cincirmati, Ohio 45202 {the "City™} on behaif of the Greater
Cincinrati Water Works, a department of the City located at 4747 Spring Grove Avenue
Cincinnali, Ohto 45232 ("GCWW™), do hereby amend the Agreement by executing this
Amendment to the City of Cincinnati Greater Cincinnati Water Works aad The Cincinnati Gas &
Electric Company Elcctricity Agreement (this "Amendment™} s follows:

Exhibit | to the Agreement is hereby deleted and amended in its entiretly to provide as set
forth in the amended Exhibit | appended to this Amendment.

All other provisions of the Agreement shall remain in full force and effect, excepl thal the
revised Exhibit | attached to this Amendment shat! replace the prior Exhibit | in its entirety.

IN WITNESS WHEREOF, the Parties have caused this Amendment to the Agreement to
be executed by their authorized officers.

THE CITY OF CINCINNATI
On vehalf of
TER CBHC WT ER WORKS
/ i ﬂ LW’?U&
T:ﬂe.

THE CINCINNATI GAS & ELECTRIC COMPANY

Name: qaYyl. Ficke
_PFesident. CGAE

Titke:
Date: June 14, 2004
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Anachment to
Amendment to the Electricity Agreement

EXHIBIT 1
AGGREGATE GENERATION RATE DEFINITION AND FORMULA

Definition: For all purposes of the Agyeement the term “aggregate generation rate”™ shall mean
the avoidable generation charge available 1o shopping customers, as specified in CG&E tariffs,
as such taniffs may be amended and approved from time to time by the PUCO.

Formaula: The most recent consecutive twelve month peried cost of generation from CG&E will
be determined as follows:

(1) The most recent twelve months of billed generation charges (including Rider RGR as
applicable) for all accounts associated with the applicable customer (i.e., all City of
Cincinnati accounts, MSD accounts, or GCWW accounts) will be summed individually
for each customer.

(2) The most recent twelve months of billed kWh usage for ail accounts associated with the
applicable customer will be summed individually for cach customer.

{3} The total MW consumption is calculated us the total kWh usage divided by 1,000.

(4) The Aggregate Applicable Gencration Rate per MWh for each customer will be
caiculated by dividing the total of all billed generation charges for the applicable

tustomer {determined in (1) above) by the total MWh consumption for the applicable
tustomer {(determined in (3) above). -

Notes:

+ The City of Cincinnati, the Metropolitan Sewer District (MSD), and the Greater Cincinnati
Water Works (GCWW) are currently served under the following CG&E electric retai! rates:
Secondary Distribution Vohage {DS), Residential Service (RS), Optional Rate for Electric
Spate Heating (EH), Street Lighting (SL), Secondery Distribution Service - Smalt (DM),
Primary Distribution Voltage {DP}, and Transmission Voltage (TS).

» The generation charges comtained in the tariff sheets listed above may contain stepped rates,
demand charges, and summer-winter differentials, Therefore, the average gencration "rate”
for a given account will likely vary by month, usage profile (i.e., load factor), and rate shest.

¢ Billed XWh usage may differ from metered kWh usage because of transformer loss
adjustments specified in the applicable 12nfT sheet. Billed K'Wh usage will be used in the
above calculation.

s Rider RGR (5% discount on generation rates apphicable 1o residential customers served under
Rate RS, ORH, and TD) credits will be included in item (1) totals to the extent that they
appear on an account’s bills.

Please reier 10 Anachment 1, appended to 1he oniginal Exhibit | effective Febriary 5, 2004, as
the example. :

10172593
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AMENDMENT TO
CITY OF CINCINNATI
apd
THE CINCINNATI GAS & ELECTRIC COMFPANY
ELECTRICITY AGREEMENT
for
CITY FACILITIES

The Parties to that cenain Electricity Agreement effective February 5, 2004 (the
"Agreement™) by and between The Cincinnati Gas & Electric Company, an Ohio corporation
with offices at 139 East Fourth Street, Cincinnati, Ohio 45202 ("CG&E"™), and "), and the City of
Cincinnati, a municipality withim the county of Hamilton and the State of Ohio, with offices
located at 801 Plum Steet, Cincinnati, Ohio 45202 {the “City™) do hereby amend the Agreement
by executing this Amendment to the City of Cincinnati and The Cincinnati Gas & Elecric
Company Electricity Agreement (this "Amendment™) as follows:

Exhibit | to the Agreement is hereby deleted and amended in its entirety to provide ag set
forth in the amended Exhibit | appended to this Amendment,

All othet provisions of the Agreement shail remain in full force and effect, except that the
revised Exhitit | attached to this Amendment shall replace the prior Exhibit | in its entirety.

IN WITHESS WHEREGF, the Parties have caused this Amendment to the Agreemnent to
be executed by their authonized officers.

b’ THE CITY OF CINCINNATI

THE CINCINNATI GAS & ELECTRIC COMPANY

o G CLU

Name: E%};ggﬁi@ ek
Title: resident, CG&E

1018958v1




Soo s/

Attachment to
Amendment to the Electricity Agreement

EXHIBIT |
AGCGRFEGATE GENERATION RATE DEFINITION AND FORMUL A

Definition: For all purposes of thc Agreement the term “aggregate generation rate” shall mean
the avoidable generation charge available to shopping customers, as specified in CG&E tariffs,
as such tariffs may be amended and approved from time to time by the PUCO,

Formula: The most recent consecutive twelve month penod cost of generation from CG&E will
be determined as follows:

(1) The most recent twelve manths of billed peneration charges {including Rider RGR as
applicable) for all accoumts associaled with the applicable customer (i.e., all City af
Cincinnati accounts, MSD accounts, or GCWW accounts) will be summed individually
for each custormer,

{2} The most recent twelve months of billed kWh usage for alf accounts associated with the
applicable customer will be summed individually for each cusiomer.

(33 The total MWh conswmption is calculated as the wotal kWh usape divided by 1,000,

(¢) The Aggregate Applicable Generation Rate per MWh for each customer will be
calculated by dividing the total of all billed generation charges for the applicabie
customer (determined in (1) above) by the total MWh consumpiion for the applicable
customer (determined in {3} above).

Notes:

* The City of Cincinnalj, the Melropolitan Sewer District (MSD), and the Greater Cincinnati
Water Wotks (GCWW) are cureently served under the following CG&E electric retail rares:
Secondary Distribution Voltage (DS), Residential Service (RS), Optional Rate for Electric
Space Heating (EH), Street Lighting (SL), Secondary Distribution Service - Smail (DM),
Primary Distribution Voltage (DP), and Transmission Voltage (TS).

* The generation charges contained in the tariff sheets lisied above may contain siepped rates,
demand charges, and summer-winter differentials. Therefore, the average generation “rate”
for a given account will likely vary by month, usage profile {i.¢., load facior), and rate sheet.

+ Billed XWh usage may differ from metcred kWh usage becausc of transformer loss
adjustments specified in the applicable tariff sheet. Billed KWh usage will be used in the
above calculation. '

+ Rider RGR {S% discount on generation rates applicable to residential customers served under
Rate RS, ORH, and TD) ¢redits will be included in item { 1) totals to the extent that they
appear on an account’s bills.

Please refer to Attachumznt i, appended to the original Exhibil | effective February 5, 2004, as
the example.
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ELECTRICITY AGREEMENT

CITY OF CINCINNATI GREATER CINCINNAT] WATER WORKS g
and A

THE CINCINNAT! GAS & ELECTRIC COMPANY 3

N

e

L )

This Electricity Agreememt (" Agreement™) is entersd into this <™ day of February,
2004 {the "Effective Date™), by and between The Cincinnati Gas & Electric Company, an Ohio
corporation with offices at 139 East Fourth Sireet, Cincinnati, Ohio 45202 (“CG&E"). and the
City of Cincinnati, a municipality within the county of Hamilon and the State of Chio, with
offices located at 801 Plum Sirect, Cincinnati, Ohio 45202 (the "City™) on behalf of the Greater
Cincinnatt Water Works, a department of the City located at 4747 Spring Grove Avenue
Cincinnati, Chic 45232 (*GCWW™). CG&E and the City may each be referred to individually
as 2 "Party” or collectively as " Parties.”

WHEREAS, CGEE is a public utility company headquartered in Cincinnati, Ohio; and
WHEREAS, CG&E desires to provide elsctricity to the GCWW; and

WHERFAS the GCWW desires to conlinue to purchase electricity from CG&E and to
receive favorable prices when it seeks to purchase cesntain Related Energy Services (refetred to in
Paragraph 2 herein),

NOW, THEREFORE, in consideration of the premises in this Agreement and for other
good and valuable consideration, the receipt and sulTiciency of which are hereby acknowledged.
the Partes agres as follows:

l. Electricity Service to GCWW. GCWW will continue to purchase CG&E's
tariffed peneration and electric distribution services for which it qualifies through December 31,
2019, including, 2fter the Market Development Period, any of the generation and electric
distribution services for which it qualifies authorized by Ohio Revised Code Section 4928.14 and
approved by the Public Utilities Commiission of Ohic {"PUCDH™ or any other stamte, rule,
regulation or order of the PUCO goveming tanffed services.

1.1 The Parties further agree that if during the period ending December 31,
20M0, the “aggregale generation rate’” based on the applicable CG&E tanifT rates for GCWW
exceeds $42.31 per MWH in any consecutive twelve month period, or if pursuant to the other
two Electricity Agreemants between the Metropolitan Sewer District of Greater Cincinnati and
the Chty (for City faciltities) on the one hand, and CG&E, on the otfier hand, the “aggregate
generation rate” set forth in Paragraph 1.1 of either of those two Electricity Agrecments is
exceeded, the City on behalf of GCWW, has the opiion to rerminate this Agreement, the two
Electricity Agreements and the “Convention Center Naming Rights Agreement” and to rmake
payment tc Cinergy Corp., CG&E's parent company, according to the schedule listed in
Paragraph 21.1 thereof entered into with the City. The formuia for the “aggregate generation
rate” is attached as Exhibit 1. This Agreemcnt shall alse be terminated if any of the Convention
Center Naming Rights Agresment or the two Eleciricity Agreements is terminated in accordance
wih any of s termus.

1.2 CG&E agrees to keep the City apprised on a semi-annual basis as to the
electyicity rates, programs, service options and most cost ¢ffective tarif rate available to the
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GCWW and to identify available cost savings aliematives to the GUWW, CG&E representatives
will meet from time to time with the Ciy representatives to discuss and attempt to resolve any
GCWW reliability and sefvice 1ssues,

2. Related Eperpy Sepvices, As further consideration for this Agreement, if at any
time through Decemnber 31, 2010, QCWW determines that it requites High Vohage
Infrastructure Maintcnance Scrvices, CG&E or its affiliate may offer GCWW High Voltage
Infrastructure Maintenance Service ai a price equal 10 iis actual, usuz! and cusiomary costs (that
the City andior GCWW, at the option of either or both, may audit) plus 10%. CG&E's normal
mark-up for High Voltage Infrastruciure Maintenance Service ranges between 153% and 20%.

2.1 For the purposes of this Agreement "High Voltage™ is defined as primary
distribution voliage or above. The following inftastructure maintenance services would be
available to be provided to high vollage applications:

Major troubleshooting and equipment repairs

Suhstation power and auxiliaty sguipment services and repairs:
Power transformers

Yoltage regulators and load tap changers

Circuit breakers and reclosers

Circult switches, air break switches and disconnect switches
Instrumeni and metering fransformers

Failure analysis

Analytical testing

24-hour emergency equipment instal lation

1.2 In the event that the City and/or GCWW elects to take the High Voltage
Infrastructure Maintenance Service, the City andfor GCWW and CG&E will jointly announce
cast savings and other benefits associated with the High Vohage Infrastructure Maintenance
Scrvice to she media, as appropriale.

2.3 Unless otherwise prohibited by law, in exchange for CG&E's agreement
to offer High Voltage Infrastructure Maintenance Service pursuant o Paragraph 2, the City, on
behalf of GCWW, agrees that, except as provided in Paragraph 1.1 abowe, it will not switch
generation service to another Supplier at any time prior to Decemnber 31, 2010,

3. Back-up Power. Currently GCWW owns and maintains backup power sources
that are not connected 10 CG&E's sysiem. If the City or GCWW desires to install, own and
maintain existing or additional back-up power sources to serve GCWW, nothing in this
Agreement shall preclude GCWW from using its back-up power during power outages or
emergencies, or using the back-up power to reduce peak usage or jor other appropriale purposes.

4. Tem. The term af this Agreement shall begin on the earliest date the Convention
Center Naming Rights Agreement with the City and Cinergy Corp. becomes effective and shajl
end on December 31, 2610 (the "Term™).

5. CG&E Statements. CG&E states thal (i} there is not pending or, to 1t5 knowledge,

threatened against it any legal proceedings that could matenally adversely affect its ability 1o
perform under this Agreement; (i) it is duly organized validly existing and in good standing

97491 8vE 2
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under the laws of the jurisdiction of its formaiion; (i) the exscution, delivery and performance
of this Agreement zre within its powers, have been duly awthorized by all necessary aciion and
do not violate any of the terms and conditions in its governing documents, any contracts to which
il is a party or any law, rule, regulation or order; {iv) this Agrcement constitutes a legal, valid and
binding obligation enforceable against it in accordance with its terms, subject to any equitable
defenses; (v) there sre no bankrupley, insolvency, recsivership or reorganization ot ather
arrangement proceedings pending or being contemplated, or to its knowledge threatened against
it (vi) CG&E will not file a petition or otherwise commence or acquiesces in a proceeding under
any bankruptcy, insolvency, reorganization or similar law, or permit any such petition filed or
commenced against it; (vit) CG&E will not otherwise become bankrupt or insolvent; and (viii)
CG&E will not be detenmined, after final adjudication, by 2 Federal or state count ot regulatory
apency 10 have enpaged in criminal activity {including, without lisnitation, the violation of any
secunties law, rule or regulation), misconduct and/or fraud in conductmg its business, CG&E
agrees that each of the foregoing stalements shall survive the execution of this Agreement and
continue in effect as a matenial obligation of CG&E during the entire Term of this Agreement.

6. The_City Statements. The City states that (i) there is not pending or, to its
knowledge, threatened against it any legal proceedings that could materially adversely affect its
ability to perform under this Agreement; (ii) the execution, delivery and performance of this
Agreement are within ils powers, have been duly authorized by all necessary actions; {jii) this
Agreemen! constitutes a legal, valid and binding obligation enforceablc against it in accordznce
with its tenms, subject to any equitable or sovereign or other immunity defenses; and {iv) there
are n¢ bankruplcy, insolvency, receivership or redryanization or other arrangement proceedings
pending or being contemplased, or to ils knowledge threatened zgeinst il. The City agrees that
each of the foregoing siaterments shall survive the execuiion of this Agreemen and continue n
effect as 2 matcrial obligation of the City during the entire Term of this Agreement.

7. Breach ity, If prior 1 the ond of 2010, the City chooses to become 2
municipal aggregator or a municipal wility and if CG&E or a CG&E affiliate is not selected as
the provider of electric services, then at the option of CG&E or its parent, Cinergy Corp., this
Agreement and the two Eleciricity Agresments between the City on behalf of the Metrapolitan
Sewer District of Greater Cincinnati and the City (for City facilities) on the one hand, and
CG&E, on the other hand, and the "Convention Cenler Naming Righis Agreement™ entered into
with the City on the same date as this Agreement, shall ierminate. If at any time during the
Term, the City breaches any of its material obligations under this Agreement, and such breach is
not cured within thirty (30) days after receiving writien notice of such breach from CG&E, then
CGX&E has the nght to terminate this Agreement, the two Electricily Agreements and the
Convengen Center Naming Rights Agreement,

5. Breach by CG&E. If at any time during the Term, CG&E breaches any of s
material obligations under this Agreement, and such breach is not cured within thirty (30) days
afier receiving notice of such breach from the City, then the City has the right 10 tenninate this
Agreement, the two Electricity Agreements and the Com-ennon Center Naming Rights
Agrsement.

5 Assienment This Agreement shall not be assigned by cither Party without the

prior written consent in each instance of the oither Party, which consent shall not be unreasonably
withheld, delayed ar withdrawn, except as hereinafter specifically piovided, Wotwithstanding
the foregoing, it is undersiood and agreed that CG&E may assign this Agreement atl any time
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