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KRAVITZ, BROWN & DORTCH, LLC

Attorneys at Law

Max Kravitz {1946 - 2007)

65 East State Street - Suite 200
Janet Kravitz

Columbns, Ohio 43215-4277

Of Counsl:
Paula Brown 614.464.2000 William H. Bluth®
Michael D. Dortch fax 614.464.2002 *Also admitred in NY
Lori A. Catalano mdortch@kravitzllc.com
Kristopher A. Haines
)
January 23, 2008 ns @
s m
Ms.. Renee Jen.kms o -0 §5—" ;:1
Chief, Docketing Division : 2
Publi¢ Utilities Commission of Chio c o 3
180 E. Broad Street, 13" Floor O 5 2
Columbus, Ohio 43215 ¢y = 5
@ =
o
Via Courier g %

Re:  In The Matter of: The Consolided Duke Energy Ohio, Inc.

Rate Stabilization Plan Remand and Rider Adjustment Cases
Case Nos. 03-93-EL-ATA, 03-2079-EL-AAM, 03-2080-EL-ATA,
03-2081-EL-AAM, 05-724-EL-UNC, 05-725-EL-UNC,
06-1068-EL-UNC, 06-1069-EL-UUNC & 06-1085-EL-UNC

Dear Ms. Jenkins:

Enclosed please find an original and three copies of the redacted, sealed documents to be
filed with the Commission by DE-Ohio and its affiliates, as Ordered in the Commission’s

October 24, 2007 Order on remand in the above-referenced proceedings. A disc containing an
additional electronic copy is enclosed. As stated in the Commission’s October 24, 2007 Order,
this information is subject to a protective order for a period of 18 months beginning March 18,

2007.

A list of the documents filed herein s attached.

Due to the volume of the documents to be filed, DE-Ohio is unable to electronically serve
these documents upon the parties. DE-Ohio is serving upon all parties a CD containing the same

documents filed herein. As always, please contact me if you have any questions concerning this
filing. Thank you.

Enclosures

cc Counsel of Record for Each Party ¢pis 15 to certify that the images appearing are an

accurata and complate reproductien of a case file
document deliversd in the regular coursge

of igineea
rechniclian N Date Processed L /23 2F .




Redacted Documents Filed Pursuant to October 24, 2007 Order

Document Document Description Date Originally Filed
Number

1 Confidential Version of Motion for Subpoena 02/05/2007
Duces Tecum and Subpoena Duces Tecum

2 Confidential Excerpts and Exhibits from 02/14/2007
Deposition of Charles Whitlock

3 Confidential Testimony of Beth Hixon 03/09/2007

4 Confidential Transcript and Exhibits from (371512007
Deposition of Denis George

5 Confidential Transcript and Exhibits from 03/15/2007
Deposition of Gregory Ficke

6 Confidential Transcript and Exhibits from 03/15/2007
Deposition of James Ziolkowski

7 Confidential Version of Cinergy Corp.’s Reply to 03/15/2007
OCC’s Memorandum Contra Motion for
Protective Order

8 Confidential Version of Duke Energy Ohio’s 03/15/2007
Reply to OCC’s Memorandum Contra Motion for
Protective Order

9 Confidential Version of Duke Energy Retail Sales’ 03/15/2007
Reply to OCC’s Memorandum Contra Motion for
Protective Order

10 Confidential Deposition of Beth Hixon with 03/16/2007
Stipulation and Recommendation and Exhibits

11 Confidential Merit Brief of Duke Energy Ohio 04/13/2007

12 Confidential Merit Brief of Cinergy Corp. and 04/13/2007
Duke Energy Retail Sales

13 Confidential Reply Brief of Duke Energy Ohio 04/27/2007

14 Confidential Reply Brief of Cinergy Corp. and 04/27/2007
Duke Energy Retail Sales

15 Confidential Remand Rider Reply Brief of Duke 05/30/2007

Energy Ohio




BEFORE - o
THE PUBLIC UTILITIES COMMISSION OF OHIO & ~5

In the Matter of the Application of
Duke Energy Ohio To Modify Its
Market-Based Standard Service Offer.

In the Matter of the Application of

The Cincinnati Gas & Electric Company

To Modify its Non-Residential Generation
Rates (o Provide for Market-Based Standard
Service Offer Pricing and 1o Establish a Pilot
Alternative Competitively-Bid Service Rate
Option Subsequent to Market Development
Penod.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Authority to Modify Current Accounting
Procedures for Certain Costs Associated
with The Midwest Independent Transmission
System Operator.

In the Matter of the Application of The
Cincinnati Gas & Electric Company for
Aauthority to Modify Current Accounting
Procedures for Capital Investment in its
Electnic Transmission and Distribution .
System And to Establish a Capital
Investment Reliability Rider to be Effective
After the Market Development Period.

In the Matter of the Application of
Duke Energy Ohio, Inc. to Modify lts
Fue! and Economy Purchased

Power Component of Its Market-Based
Standard Service Offer.

In the Matter of the Application of the
Cincinnats Gas & Electric Company to
Modify Its Fue) and Economy Purchased-
Power Component of Its Market-Based
Standard Service Offer.
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Case No. 06-9864{@@:
Case No. 03-93-EL-ATA
Case No. 03-2079-EL-AAM

Case No. 03-2081-EL-AAM
Case No. 03-2080-EL-ATA

Case No. 06-1068-EL-UNC

Case Na. (05-725-EL-UNC




In the Matier of the Application of | : )

Duke Epergy Ohio, Inc. to Adjust and Set its - ) Case No. 06-1069-EL-UNC
Systemn Reliability Tracker. ) ‘
In the Matter of the Application of Duke )
Energy Ghio, Inc. lo Adjust and Set its ) Case No. 05-724-EL-UNC
Swvstem Reliability Tracker Market Price. ) ' ‘
Ir: the Matter of the Application of )
Duke Energy Ohio, Inc. ) Case No. 06-1085-EL-UNC
To Adjust and Set the Annualty Adjusted ) ‘
Standard Service Offer. )
MOTION FOR
SUBPOENA DUCES TECUM
(UNREDACTED VERSION)

Now comes the Office of the Ohio Consumers’ Counsel (“OCC™) and, pursuant to
Ohic Adm. Code 4901-1-25, hereby respectfully moves the Public Utilities Commission
of Ohio (“Comrﬁission” or “PUCQ™), any comsmissioner, the legal director, the deputy
legal director, or the att_omeylcxaminer assigned to this case-to issue a subpoena duces
tecum compelling Cinergy Corp. (“Cinergy,” inclruding any of its predecessor-
otganizations), an affiliate of Duke Enefgy Ohio Inc.' (“Duke Energy,” a party to all the
above-captioned cases), lo ﬁrovide ;1 witness or witnesses to‘appear for orgl deposition as
On cross-exannation on Febméry 14, 2007 at the offices of the OCC {10 W. Broad
Street, 18th Floor, Columbus, Ghio 43215) at 11:00 a.u. {or other Ohio location as
agreed to by the OCC for that date and ﬁzﬁe), The OCC asks that the deponent(s) be

required to atiend from day to day until the deposition(s) is completed to provide

' The affiliation is shown in certification regarding Duke Enerzy Retail Sales, LLC, located in Case No. 04-
1323-EL-CRS. .




£
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testimony and information concerning agreements that involve Cinergy Corp. in-

" connection with service to customers of Duke Energy. These documents may have an

important bearing on the above-captioned cases, including the remand from the Ohio

Supreme Court on Nevember 22, 2006 in Case Nos. Q3-93-EL-ATA etal. Ohio

Consumers' Counsel v. Public Util. Comm., 111 Ohio'St.3d 300, 2006-Ohio-5789. The

dEponént(s) should be knowledgeable in lhe.aforlemcmioned matters and the documents
that are more fully described below. - A deponent shouid have .ﬁrst-hand ]mowlédge of
(i.e. shall have i)arlicipated in) the negotiations of the agreements. |

| The subpoena should also compe] the deponent(s) te bring with him/her/them, and
provide to OCC at 10:00 a.m. on said day and at said place, 1) a]l~ documents in the
possession o7 i:antrcl- of Cinergy (all forms of documents, including hard copies of

information slored on ¢lectronic media) containing agreements as well as any and all

et berwee v g
—for the period January 1, 2000 to the date of the deposition(s), -

if) al} documents in the possession or control of Cinergy (all forms of documents,
including hard copies of information stored on electronic media) containing

correspondence related to these agreements or pertaining to the aforementioned

agreements (by way of example only, with— i) all

? As an example of a




P et

documents in the possession or control of Cinergy (all forms of documents, including .

hard copies of inforruation stored on electronic media) related to electric service to

_and to the-includjng, but no! limntied to, electric service to
_, both parties to the above-captioned cases, iv) all documents

in the possession or cantrol of Cinergy (all forms of documents, including hard copieé of

nformation stored on electropic media) containing correspondence related lo electnc

service lo—-and to the_(inc]uding, but not limited 1o, electric

service t or pertaining 10 such electric service, v} all
documents in the possession or control of Cinergy (all forms of documents, jn’cludiﬁg
‘hard copies of information stored 01.1 electronic media) containing agreements for electric
service fo custemers of Duke Energy Ohio, Inc. not previously mentioned, and vi) all
documents in the possession or contrel of Cinergy (al] forms of documents, including
hard copies of information stored on electronic media) containing correspondence related
to the aforementioned agreements (i.e. in section {v)) for electric service to other
custamers of Duke Energy Ohio, Inc. or pertaining to such agreements for electric
service;. The period of time covered by ﬁe aforementioned materials should begin on
Janvary 1, 2000 and continue to the date of the examination.

Grounds lfor- this Motion are set forth in the accompanying Memorandum in

Support.




-

Respectfully submitied,

JANINE L. MIGDEN-OSTRANDER
CONSUMERS' COUNSEL

N

Jeffrey L4¥mall, Trial Attorney’
Ann M. Hotz
Larry 8. Sauer

‘Assistani Consumers’ Counsel

Office of the Ohio Consumers’ Counsel -
10 West Broad Street, Suite 1800
Columbus, Ohio 43215-3485
(614) 466-8574 (teiephone)
{614) 466-9475 (facsimile)
small{@oce.state.oh.us

hotzizocc.slate.oh.us
sauer{iocc.state.oh.us
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BEFORE

THE PUBLIC UTILITIES COMMISSION QF OHIO

In the Matter of the Application of
Duke Energy Ohio To Modify Its
Market-Based Standard Service Offer.

In the Matter of the Application of

The Cincinnati Gas & Electric Company
To Modify its Non-Residential Generation
Rates to Provide for Market-Based Standard
Service Offer Pricing and to Establish a Pilot
Alternative Competitively-Bid Service Rate

Option Subsequent to Market Development

Penod.

In the Matter of the Apphcation of The
Cincinnati Gas & Electnic Company for

" Authority to Modify Current Accounting

Procedures for Certain Costs Associated
with The Midwest Independent Transmission
System Operator.

In the Matter of the Application of The
Cineinnati Gas & Electnc Company for.
Authority to Modify Current Accounting
Procedures for Capital Investment in its
Electric Transmission and Distribution
System And o Establish a Capital
Investment Reliability Rider to be Effective
After the Market Development Period.

In the Matter of the Apphcation of
Duke Energy Ono, Inc. to Modify Its
Fuel and Economy Purchased

Power Component of Its Market-Based
Standard Service Offer.

1n the Matter of the Application of the
Cincinnati Gas & Electric Company to
Modify its Fuel and Economy Purchased
Power Component of Its Market-Based
Standard Service Offer.

)
)
)
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Case No. 06-986-EL-UNC

Case No. 02-93-EL-ATA

Case No. 03-2079-EL-AAM

Case No. 03-2081-EL-AAM

Case No, 03-2080-EL-ATA

Case No. 06-1068-EL-UNC

Case No. 05-725-EL-UNC
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In the Matter of the Application cf - ) h

Duke Energy Ohic, Inc. to Adjust and Set its ) Case No. 06-1065-EL-UNC
System Rehiabiiity Tracker. _ )

In: the Matter of the Application of Duke )

Energy Ohio, Inc. to Adjust and Set its ) Case No. 05-724-EL-UNC
System Reliability Tracker Market Price. ) :

I the Matter of the Application of )

Duke Energy Ohio, Inc. ) Case No: 06-1085-EL-UNC
To Adjust and Set the Annually Adjusted ) '

Standard Serviee Offer. )

MEMORANDUM IN SUPPORT

The OCC requests 2 subpoena, pursuant to Ohio Adm. Code 4901-1-25, to
command Cinergy Io provide a witness or witnesses to appear and to submit 1o oral
déposition as on cross-examination on February 14, 2007 at the offices of the OCC (10

W. Broad Strezt, 18th Floor, Columbus, Chio 43215) at 11:00 a.m. (or other Ohio

location as agreed 10 by the OCC for that date and fime) and atiend from day to day until

the deposition(s) is completed by the OCC in the above-captioned proceedings.

The above-captioned cases all involve Duke Energy’s standard service charges.
The agreements entered into by Duke Energy, directly or indirectly using Duke Energy’s
affiliated companies (including Cinergy), is expected to be central to the issue of side
argreements that is the subject of the Ohio Supreme Court’s recent remand of Case Nos.
03.93-EL-ATA, etal. Ohio Consumers’ Counselv. Public Ui, Comm., 111 Obio St3d

300, 2006-Ohio-5789. The side agreements figured prominently in the Court’s recent

. decision, and were the subject of a N'ovemb_er 29, 2006 Entry by the PUCO issued in




many of the above-capnioned cases, Side agrccmcnts also figured prominently in a recent
Complaint filed by a former Duke Energy employee John Deeds® and where the subject
matter of a previoﬁsly issued subpoena regarding Duke Energy Retail Sales, LLC * Mr‘.
Deeds cléims that Duke Energy used side agreements to circumvent tﬁe requirement that

Duke Energy properly charge ils customers for electric service. The OCC bas reason to

- beheve, as the result of its previous discovery inguiries in these cases, that these side

agresments involvcd— and the _
_ as well as — in an effort by Duke Energy

and its affiliated companies to prevent public revelation of agreements that were
connected with the hitigation before the PUCQ. A deponent knowledgeable about-e‘tr‘ly
agreements entered into by Cinergy, inciuding their negotiation, will be able to-provide
in-dcpfh information regarding these matters. The full participation of the deponent(s) in
the examination will facilitate a full and complete development of the cdses befare the
PUCO, including the ultimate record upon.which the Commission will base iis decision
Additionally, the OCC requests the PUCQ to command the deponent(s)
designated by Cinergy to bring with him/her/them, for delivery to OCC at 10:00 2.m. on
said day and af séid place, i) all documents in the possession or control of Cinergy (all
forms of documents, including hard copies of irgfonnéiion stored on electronic media)

conlaining agreements as well as any and all agreements between Cinergy and

SR - -

> Deeds v. Duke Energy Corporation et af., Uniled States District Court. Soutbern District of Qhio
(Western Division), Case No. 1:06CV 8335, Complaint (December 7, 2006).

* Pursuant to subpoena, 2 deposition was conducted of a Duke Energy Retail Sales, LLC representative on
January 9, 2607, : :




January 1, 2000 to the dale of the deposition(s), i1) 2]l documents in the possession or
control of Cinergy (all forms of doclimcnts, including hard copies of infarmation stored

on eiectroilic media) containing correspondence related 1o these agreements or pertaining

to the aforementioned agreements (by way of example only, wiu_
—, i) all documents in the possession or control of Cinergy (all forms of

documents, including hard copies of information stored on electronic media) related 10

 electric service m_ and to lhe_(inc]uding, but not limited to,
electric service to_, both parties to the above-captioned cases,

1v) al] documents in the possession or control of Cinergy (all forms of documents,

including hard copies of information stored on electronic media) containing

correspondence related to electric service t_ and to th-
(inciuding, but not limited to,— or pertaining

to such electric service, v) all documents in the possession or control of Cinergy (@l
forms of documents, including hard copies of information stored on el:ctronic media)
containing agreements for electric service 1o customers of Duke Energy Oh;d, Inc. not
previously mentioned, and vi) all documenis i the possession or contrﬁl of Cinergy (all
forms of documents, including hard conies of information stored on electronic media)
containing correspondence related to the aforementioned 2greements (i.e. in section.(\’})
for electric service 1o other customers of Duke Energy Ohio, Inc. or pertﬁining to such
agreements for electric service. Thé period-of time covered by the aforementioned

materials show)d begin on January 1, 2000 and continue to the date of the examination.




This informétion 1$ central to understanding ;md addressing the issues reiated to
Duke Energy’s ﬁroposed standard service charges and the support that ha;s been shown by
some parties for Duke Energy’s proposals in Case Nos. 03-93-EL-ATA et al.
Respectfully submitted,

JANINE L. MIGDEN-QSTRANDER
CONSUMERS’ COUNSEL

QWA

Jeffrey L. ﬁ[{fall,'Tria] Attorney
Ann M. Hotz

Larry S. Sauer

Assistant Consumers’ Counsel

Qffice of the Ohio Consumers’ Counsel
10 West Broad Street, Suite 1800
Columbus, Ohic 43215-3485

(614) 466-8574 (telephone)

(614) 466-9475 {facsinyle)
smalifdoce.stale.ch.us
holz{@occ.state.oh.us
sauer({@ioce.state.oh.us
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CERTIFICATE OF SERVICE
1 hereby certfy Ih;;it the forégéih & Motion for Subpoena Duces T e;:.;m, was served
_ e]e;tmnical] ¥ (according-‘rd the Hearing Examiner.’s e-mai]} the 5™ day of Februai‘ly 2007.
The public version {i.e. Iredactéd) v.was-served On PEersons ﬁn the e-mail service ]lsi other

than Duke Energy.

Assistant Consumers’ Counsel
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STATE OF OHIO § oG
PUBLIC UTILITIES COMMISSION A 5 o
180 EAST BROAD STREET C/C,O K

Ted Strickiand
GOVERNOR

THE PUBLIC UTILITIES COMMISSION OF OHIO
SUBPOENA DUCES TECUM

TO:  Cinergy Corp. ‘

c/o C T Corporation System, Statutory Agent

36 East Seventh Street, Suite 2400

Cincinnati, Chic 44202

Upon application of Counsel for the Office of the Ohio Consumers’ Counsel
(“OCC”), Cinergy Corp. is hereby required to provide a witness or witnesses to appear for
oral deposition on February 14, 2007 at the offices of the OCC (10 W. Broad Street, 18th
Floor, Columbus, Ghio 43215) at 11:00 a.m. and submit to oral deposition as on cross-
examination by the OCC regarding Case Nos. 06-986-EL-UNC, 03-93-EL-ATA, 03-2079-
EL-AAM, 03-2081-EL-AAM, 03-2080-EL-ATA, 06-1068-EL-UNC, 05-725-EL-UNC,
06-1069-FL-UNC, 05-724-EL-UNC, and 06-1085-EL-UNC, all cases related to Duke
Energy Ohio, Inc.’s standard service offer charges. The deponent(s) shall artend from day
to day until the deposition(s) is completed to provide testimony and information
concerning agreements that involve Cinergy Corp. in connection with service to
customers of Duke Energy Chio, Inc. The deponent(s) shall be knowledgeable in the
aforementioned matters and the documents that are more fully described below. A

deponent shall have first-hand knowledge of (1.e. shall have participated in) the

negotiations of the agreements.



In addition, you are required at 10:00 a.m. on said day and said place to provide to
the OCC 1) all documents in the possession or control of Cinergy (all forms of

documents, including hard copies of information stored on electronic media) contaming

agreements as well as any and all agreements between Cinergy and-

—for the period January 1, 2000

1o the date of the deposition(s), ii) all documents in the possession or control of Cinergy
(alt forms of documents, including hard copies of information stored on electronic media)
containing correspondence related to these agreements or pertaining to the
aforementioned agreements (by way of example enly, Wi_
.), iii) all documents in the possession or control of Cinergy (all forms of documents,

including hard copies of information stored on electronic media) related to electric

service t-. and to_ (including, but not limited to, electric
service tn-, both parties to the above-captioned cases, iv) all

documents in the possession or control of Cinergy (all forms of documents, including

hard copies of information stored on electronic media) containing correspondence related

to electric service to— and to the-(including, but not limited to,
electric service to- or pertaining to such eleciric service, v) all

documents in the possession or control of Cinergy (all forms of documents, including




hard copies of information stored on electronic media) containing agreements for electric
service to customers of Duke Energy Ohio, Inc. not previously mentioned, and vi} all
documents in the possession or control of Cinergy (all forms of documents, including
hard copies of information stored on electronic media) containing correspondence related
to the aforementionsd agreements (i.e. in section (v)) for electric service to other
customers of Duke Energy Ohio, Ic. or pertaining to such agreements for electric
service. The period of time covered by the aforementioned materials should begin on
January 1, 2000 and continue to the date of the examination.

The deponent(s) shall be knowledgeable regarding the aforementioned matters..

Dated at Columbus, Ohio, this 5th da ebruary, 2007.
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BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO

In the Matter of the :

Application of Duke Energy:

Ohio to Modify its : Case No. 06-986-EL-UNC
Market-Based Standard

Service Offer.

Consclidated Duke Energy : Case Nos. 03-33-EL-ATA

Chiec, Inc. Rate : 03-2079-EL-AAM
Stabilization Plan Remand : 03-2081-EL-AAM
and Rider Adjustment : 03-2080-EL-ATA

Cases. : 05-724-EL~-UNC
: 05-725-EL-UNC

: 06-1068-EL-UNC

: 06-1069-EL-UNC

06-1085-EL-UNC

DEPOSITION
of Charles R. Whitlock, taken before me, Maria
DiPaclo Jones, a Notary Public in and for the State
of Chio, at the Offices of-thé Chio Consumers'
Counsel, Ten West Brocad Street, 18Lh Floor, Columbus,

Ohic, on Tuesday, January 9, 2007, at 1:20 p.m.

ARMSTRONG & OQKEY, INC.

185 Scouth Fifth Street, Suite 101
Columbus, Ohio 43215-5201
(614) 224-8481 - [BD0O) 223-9481
Fax - (614) 224-5724




Page 2 _ Page 4|
1 APPEARANCES: 7 1 Tuesday Afiernoon Session, "
4 Mr. Michael ]. Pahutsk: :
Assistant General Counse! 2 January 9, 2007. :
3 Duke Energy Americas, LLC 3 o
139 East Fourth Street
4 Cricinnati, Ohio 45202
5 O behalf of Druke Energy Americas. 4 . s STIPULATIONS !
6 Mr Paul A Calbert 5 It is stipulated by and among counsel for the ;
7 E”fk:"é;,ﬁfg‘?‘é?;p’;’,;‘tf‘;i““ € respective parties that the deposition of Charles R. |
139 East Fourth Street 7 Whitlock, a witness called by the Office of :
8 Cincinnat, Gleo 45202 . . i
9 On behalf of Duke Energy - Ohic. 8 Consumers' Counsel under the applicable Rules of :
10 E’Li‘ﬁ::;:‘f%ﬂi.‘:im 9 Civil Procedure, may be reduced to writing in 5
1L 000 BastMain Sireer 10 stenotypy by the Notary, whose notes thercafier may &
ain| , Indiana . ’ L]
12 11 be transcribed out of the presence of the witness;
. On behalf of Duke Energy Corporation 12 and that proof of the official character and
JTanine L. Migden-Ostrander 13 qualification of the Notary is waived. -
14 Ohia Consumers' Counsel ;
By Mr Jeffrey L. Small 14 ---
15 and Ms. Kimberly Bojko 15 :
and Mr. Larry 5. Sauer
16 Assistant Consumers' Counsel 16
Ten West Broad Street, Suite 1800
17 Columbus, Ohio 43215-3435 17
18 Om behalf of the Residential Ratepayers 18
of Duke Energy - Ohia. -
13 19
dMcNees, Wallace & Nurick, LLC
20 By Mr. Daniel J. Neilsen 20
Fifih Third Center, Suite 1700 21
z1 21 East State Strest
Columbus, Ohio 432154228 22
22
On behalf of Industrial Energy Users - 23
23 Chig. 24
24
Page 3 Fage 5§
1 APPEARANCES (continued}): 1 INDEX
2 Bochm, Kurtz. & Lowry 2 ---
By Mr. David F. Boehm 3 WITNESS PAGE
3 1510 URS Center 4 Charles R. Whitlock
36 East Seventh Street Examination by Mr. Small 7
4 Cincinnati, Chio 45202 5
5 On behelf of the Ohic Energy Group. 6 N :
€ gie&T,MKiucﬁ jifo}:f?m 7 WHITLOCK DEPOSITION EXHIBITS IDENTIFIED
. ST 8 1 - Subpoena Duces Tecum 7
7 1310 URS Center 9 2-8/2/06 letter from Twele; 3
36 East Sevenih Street Cestification Applicatio
8 Cincinmati, Ohio 45202 ertilication Application
9 On behalf of the Ohio Energy Group and 10
Kroger. 3 - 4/19/05 letter from Barker 3
10 11
Marc Dann, Ohio Attorney General 4 - 8/8/03 letter from Barker 37
11 Public Utilities Section 1z .
By Mr. Thomas W. McNamee 6 - List of Certified Suppliers - 63 , :
12 Assistant Attorney General 13 Elecine -k
180 East Broad Streef, $th Floor 14 7-DERS Renewal Application 82 i
13 Columbus, Ohio 43215 15 10- 2006 CRS Option Payment Budget 99
14 On behalf of the Staff of the Public (CONFIDENTIAL PROPRIETARY TRADE
i Utilities Commission. 16 SECRET)
15 _ 17 11-11/22/D4 Agreement 104
Mr Richard L. Sites (CONFIDENTIAL PROPRIETARY TRADE
ig Ohio Hospital Association 18 SECRET)
155 East Broad Street, 1 5th Noor 19 12 -2/2/05 Option Agreement 107
17 Columbus, Ohio 43215-3620 {CONFIDENTIAL PROPRIETARY TRADE
18 On behalf of the Ohio Hospital 20 SECRET)
Associalion.
21 13-11/8/04 Agreement [16
;g ALSO PRESENT: (CONFIDENTIAL PROPRIETARY TRADE
21 Ms. Anita Schafer. 22 SECRET)
22 e 23 14 - 5/19/04 Agreemeni 113
21 (CONFIDENTIAL PROPRIETARY TRADE
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CHARLES R. WHITLOCK
being by me first duty sworn, as hereinafter
cettified, deposes and says as follows:

EXAMINATION
By Mr. Small:

Q. This deposition is taken by subpoena of
Duke Energy Retail Sales, LLC, which I will refer to
as "DERS." Do you understand that?

A, ldo.

Q. The terminology. Good.

The subpoena was issued in 06-986-EL-UNC
as well as 03-93-EL-ATA and numerous dockets that
were consolidated with the 03-93 case. The subpoena
was issued for last week, January 3rd, 2007; by
agreement with counsel it was moved to today, January

MR. SMALL: The easiest way to explain
the beginning of this portion, I'm just going to
attach, there won't be any questions about it, the
subpoena as Deposition Exhibit 1.

(EXHIBIT MARKED FOR IDENTIFICATION.)

Q. And1think the way we're going to
progress here is if | have exhibits, [ will give them

o~ Gy U1 s W N =

R I I Rl ol e S RS
WRNHEQWD-J6 U & Wwh e O

to counsel and then you can use them 1o answer the

qro
1.

unless ynur counsel mstmcts yDu to not respond

Page 6 Page €|
1 WHITLOCK DEPOSITION EXHIBITS IDENTIFIED | 1 question, and then if you would just set them aside, |
13 - 4/4/05 letter from Gainer 114 2 because in some questions we may go back to an |
(CONFIDENTIAL PROPRIETARY TRADE . . ; .
SECRET) 3 earlier exhibit. Once you put them in a pile and
16 - 5/28/04 Agreement 118 4 we're done, you give it to the court reporter, those .|
(CONFIDENTIAL PROPRIETARY TRADE 5 will be her exhibits, all right? 4
17 ?1135‘1:2{(521 Option Agreement 119 ® A. (Witness nods head.) 2
(CONFIDENTIAL PROPRIETARY TRADE 7 (). You don't need to look at that, but that
SECRET) 8 will be the first one,
18 - 5/19/04 Agreement 124 9 MR. PAHUTSKI: That's the subpoena? 4
(S%?:g;g;ENTIAL PROPRIETARY TRADE 10 MR. SMALL: Yes. Just a copy. lff
19 - 5/19/04 Agreement 125 _ 11 Q. Would you please state your name and _
(CONFIDENTIAL PROPRIETARY TRADE 12 spell your last name for the record? -
SECRET) 13 A. Charles Robert Whitlock, W-h-i-t-]-o-c-k. F
20 ( égﬁf&gﬂﬁlﬁ%’;%’ggm ARY sz'lgADE 14 Q. My name ig Jeff Small, a'nd I represent
SECRET) 15 the office of the Ohio Consumers' Caunsel.
--- 16 Mr. Whitlock, have you ever had your deposition
17 taken?
18 A. No, sir.
18 Q. Have you ever testified?
z0 A. No.
21 Q. However, you have submitted testimony; isf
22 that correct? ]
23 A. Thave submitted testimony. .
Q. You've submitted testimony in one of the §
Page 7 Page 9

consolidated cases that had been consolidated with
03-93, correct?

A. Thave.

Q. Allright. Well, due {0 those ]
circumstances I think it may be more important, than §
other circumstances, to go through a few ground
rules, Please respond to my questions audibly; it
makes it easier for the reporter to take down your
answers. Let me know if you don't understand the ,
question. Let me know if you think of something that |
requires a revision of one of your earlier responses. |

Let me know if you need a break. We can
take a break as long as there is no question pending.
I expect we'll take at least one break; I may need it |,
with my voice. Today I may need the break more tha
you do. , '
Also we're reviewing documents for our
counsel here, we're reviewing documents and there
will probably be a short break and then we'll ask
additional questiotis having to do with those
documents.

Y our counsel may interject objections.
After the objection please respond to the question

3
Z|

¥
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Page 10 Page 12|

1 Do you have any impairment, medication, 1 MR. PAHUTSKI: Objection. Chuck has beenf:
2 or anything else that would reduce your ability to 2 called here to, and in accordance with the subpoena, |,
3 respond to my questions here today? 3 o testify to matters regarding these proceedings and |
9 A. No. 4 regarding certain contracts that DERS may or may net§
5 Q. This next question's a little bit 5 have entered into. He's not here to testify i
& unusual, but who is your counsel? And I ask you that | 6 regarding any other complaint that may be filed
7 question because 1 notice Mr, Colbert is listed as 7 against the company. I'm going to have to instruct
8 the trial attorney, Mr, D'Ascenzo is listed as 8 the witness not to answer that question.
9 another counsel in a motion for protection filed by 9 MR. SMALL: My question was not about the |

10 DERS, and later on January 2nd Mr. Pahutski and 10 complaint. My question was who is the vice president]

11 Ariane Johnson were on a separate pleading, So could 11 and general counsel of the Commercial Business unit. |

12 you clear up that matter? 12 MR. PAHUTSKI: We'll permit him to answer %

13 A. Imean, there are a variety of attorneys 13 that question as you have just stated it.

14 that DERS uses, all of those attorneys are employees | 14 A. Tbelieve it's Jeffrey Gollomp.

15 of Duke Enerpy Shared Services and so we make 15 Q. Could you spell that last name, please?

16 ourselves -- we use any one of those attorneys, but 16 A. G-o-l-l-o-m-p.

17 Michael Pahutski is my attorney for the deposition. 17 Q. And he is an attorney?

18 Q. Fine. So you are referring to all four 18 A. Ibelieve so.

19 of those have representsd DERS at one point or 19 MR. PAHUTSKI: Can we go off the record - };

20 another. 20 for a second? ‘

21 A Yes,sir. 21 MR. SMALL: Sure. i

22 MR. SMALL: Go off the record for a 22 {Discussion held off the record.)

23 second. ~ 23 MR, SMALL: Let's go back on the record.

24 (Discussion held off the record.) 24 Q. When we went off the record, counsel for

Page 11 Page 13§

1 MR. SMALL: Let's go back on the record, 1 DERS made a statement about Mr. Gollomp, who is nof
2 Q. You mentioned, [ beliave it was Duke 2 longer hired with the Duke-affiliated companies, is 5
3 Energy Shared Services; is that correct? 3 that fair to say?
4 A. Yes, sir. 4 MR. PAHUTSKI: That's fair to say. JF
5 Q. That was a reference -- were you 5 MR, SMALL: Okay. i '
& referring to they have a common lega! department 6 Q. And he stated that he is not, Mr. Gol}omp "
7 among the Duke affiliates? 7 is not the vice president and general counsel of
B A. Yes. B Commercial Business unit. It's not clear to me, is
9 Q. And which other attorneys have 9 that because he doesn't work with the company

10 represented DERS besides the four that we just 10 anymore, ot because he was never in that position?

11 mentioned? 11 Did he ever have that position?

12 A. Idon't recall any others. I don't know. 12 MR. PAHUTSKI: May I assist?

13 Q. Don't know of any others that have 13 MR. SMALL: Yes.

14 represenied DERS? 14 Q. Well, I'm really -- I really would like :

15 A. [I'mnotsure if others have. There might 15 to know where you ot the name Jeff Gollomp. You're

16 have been others, but I'm not sure, 16 the one who came up with the name. ;

17 Q. I'm, of course, aware that there has been 17 A. Yeah, he was the vice president and

18 a lawsuit filed against Duke Energy Corporation in 18 general counsel of the Commercial Business unit.

19 Cincinnati, and in that complaint in paragraph 14 19 Q. At one point in time,

20 there's a reference to the vice president and general 20 A. Yes, sir.

21 counsel, "counsel” is spelled like an attorney. Can 21 Q. And you're not aware of when he left

22 you tell me who that vice president and general 22 or -- that position. '

23 counsel of Commercial Business, can you tell me what { 23 A. Other than when we just went off the

| B
3 v

that person's name is?

record and I became aware of that

4 (Pages 10 to 13)



Page 14 Page 16
1 Q. That response was something like December, 1 Q. Sure. I'm looking at the bottom of page :
2 2006 that he left the company, right? 2 1 and the top of page 2 where it reads "Specifically,
2 A. (Wimess nods head.) 3 1 have responsibility to maintain the safe, reliable,
4 Q. This is not from your personal knowledge, 4 and economic supply of fuel, power, emission
5 it's - 5 allowances, and capacity to Duke Energy - Ohio's" --
6 A. Yes. & abbreviated DE-Ohio -- "marked-based standard service |
7 Q. Okay. Now, Mr. Whitlock, you are the 7 offer" -- abbreviated MBSS0 -- "consumers." I'l]
8 president of DERS, correct? 8 give you the entire document,
g A, Yes. 9 A. That's fine. *
10 Q. Allright. When I refer to "DERS" for 10 Okay. ‘
11 the purposes of this deposition, I'm going to be 11 Q. It's not meant 10 be an exhibit. Why ,
12 referring to Duke Energy Retail Sales, LLC as well ag 12 don't you give it back?
13 its predecessor, Cinergy Retail Saies. Did that have | 13 A. I'msorry.
14 an LLC onit, too? 14 Q. The question is you just used — in ;
15 A. 1helicve s0. 15 response to my earlier question you used the term
16 Q. Okay. But! mean both of the entities; 16 ‘“nonregulated business." Did you mean to include in |
17 do you understand that? 17 the nonregulated business the supply of services to k
18 A. ldo. 18 the customers of the MBSSQ? -
19 Q. And ifthere's a distinction, if I ask a 19 A. Tdid.
20 question and there's a distinction between DERS and | 20 Q. Now, do you have any other business :
21 CRS, please point it out to me, in other words, if 21 cards, for instance one that shows that you're the i
22 the response would be different for one company 22 president of DERS? ;
23 wversus the other, all right? Otherwise, I'll be 23 A, ITdon't
24 referring to them collectively as "DERS." Do you 24 Q. This is the business card that you
Page 15 Page 17}
1 understand that? 1 normally use? E
2 A. 1do. The only distinction would be one 2 A. Yes. '
3 oftime, 3 Q. Okay. F
4 Q. Okay. 4 MR. PAHUTSKI: Can we go off the record §
5 A, Allright. So — 5 for a second?
6 Q. Okay. Do you have a business card? 6 MR. SMALL: Sure.
7 A. ldo. 7 (Discussion held off the record.)
B Q. Could see it? 8 MR. SMALL: Let's go back on the record.
¢ Okay. This card labels you as President 9 Q. Mr. Whitlock, I believe you want to make |
10 of Commercial Asset Management, Duke Energy Americad. 10 a clarification. ' b
11 Can you explain what that position is? 11 A. Yeah, the card says "President.” Those
12 A, Yeah. In that position I have the 12 cards are dated. Now the title's changed from that
13 responsibility to manage the commodity risk 13 card. ,
14 associated with Duke Energy's nonregulated generation | 14 Q. What's your title now?
15 fleet as well as all the commercial analytics related 15 A. It's either Group Vice President or .
16 to that generation fleet. 16 Senior Vice President. { believe it's Senior Vice
17 Q. Tam alittle confused with that answer. 17 President. It recently changed. i
18 The reason is that you've submitted testimony in 18 Q. And that title, Senjior Vice President, is E
19 05-725 as well as other cases where you refer to your 19 of the Commercial Business unit for Duke Energy
20 association with the provision of services for Duke 20 Americas; is that correct?
21 Energy - Ohio's market-based standard service offer; 21 A. Commercial Asset Management.
22 isthat correct? C- 122 Q. Okay. Soevervthing else except for the
23 A. Can] see the document that you're 23 title's right on the card.
24 referring to?

1
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Page 18 Page 20
1 Q. Yes. 1 Q. And Cinergy Capital and Trading,
2 MR, PAHUTSKI: Can we go off the record 2 Incorporated is owned by Cinergy Investment,
3 once more? 3 Incorporated; is that correct?
4 MR. SMALL: Sure. 4 A, Yes. :
5 (Discussion held off the record.) 5 Q. Cinergy Investment, Incorporated is owned
6 MR. SMALL: Let's po back on the record. & by Cinergy Corporation; is that correct?
7 Q. Any more clarifications? 7 A. 1 believe so.
g A. No. 8 Q. Cinergy Corporation is owned by Duke
9 . Okay. Who is Duke Energy Americas? 9 Energy Corporation; is that correct?
10 What's their relationship to other corporations? For 10 A. Yes.
11 instance, are they owned by another Duke corparatian? | 11 Q. That, of course, I've taken from your
12 A. 1don't know. 12 certificate case at the Public Utilities Commission.
13 Q. What does Duke Energy Americas do? 13 Where does Duke Energy Americas fit into that?
14 A. It holds Duke Energy's unregulated 14 A. ldon't know.
15 businesses. 15 Q. Do you have any position or title with
16 Q. How many employses does Duke Energy 16 any of the entities that I just named?
17 Americas have? 17 A. Yes.
18 A. Tdon't know. 18 Q. Which corporation, and what is the title?
13 Q. Do you have an approximate number? Is it 19 A. TI'mthe president of DERS.
20 athousand? A hundred? Ten? 20 Q. Allright.
21 A. T want to say north of 2,000, 21 A. I'mavice president of Cinergy Capital
22 Q. Two thousand plus? 22 and Trading.
23 A. Ibelieve so. 23 Q. Allright. Is that it?
24 Q. And are you counting just the Duke Energy | 24 A, Yes. _
Page 19 Page 21
1 Americas or all of the unregulated affiliates that it 1 Q. So in the Duke-affiliated companies you
2 owns? 2 hold three positions, one with DERS, one with Cmergy
3 A. Your question was Duke Energy Americas. | 3 Capital and Trading, and one with Duke Energy
4 Q. Yes, it was. 4 Americas; is that correct?
5 A. That's how I answered it. 5 A. Yes.
6 Q. What's the relationship between Duke 6 Q. Who issues your paycheck?
7 Energy Americas and DERS? 7 A. Duke Energy Shared Services.
8 A. 1don't know. 8 Q. That's a different corporation than the
8 Q. Well, you stated that it holds Duke's 9 three names that you just gave me, isn't it?
10 unregulated businesses. 1s DERS an unregulated 10 A. Yes. _
11 business? 11 Q. Then you must have a position with a
12 A. DERS is an unregulated business. 12 fourth entity, Duke Energy Shared Services, don't
13 (2. Should I conclude from that, then, that 13 you?
14 itis owned by -- either directly or indirectly by 14 A, Yes.
15 Duke Energy Americas, or you don't know? 15 Q. And what position is that?
16 A. ldon't know the relationship of Duke 16 A. With Duke Energy Shared Services?
17 Energy Americas. I can tell you how DERS is related 17 Q. Yes.
18 to Cinergy Capital and Trading, LLC and Cinergy | 18 A. Senior Vice President and Commercial
18 Investments, but [ don't know how those three 19 Asset Management,
20 entities are related to Duke Energy Americas. 20 MR. PAHUTSKIL: Could we go off the record
21 Q. Let's go through that. DERS isowned by | 21 for a minute?
22 Cinergy Capital and Trading, Incorporated; is that 22 MR. SMALL: Okay, let's go off the
23 correct? 23 record.
24 (Discussion held off the record }
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FPage 22 Page 24 ¢
1 MR. SMALL: Let's go back on the record. 1 not sure exactly what you call it. A certification -
2 Q. Idon't mean to -- did your consultation 2 application, yes. Page 10 and 11 are affiliates of .
3 result in any clarification? 3 DERS. Why don't I find Duke Energy Shared Services|.
4 A. No. 4 here listed on this exhibit? :
5 Q. Is the title that you just gave me the 5 A. Idon't know.
& same title that you have for Duke Energy Americas, oy 6 MR. PAHUTSKI: Can I go off the record }
7 are you a senior vice president? 7 for a second? 1
8 MR. PAHUTSKI: We're going to object at 8 MR. SMALL: Sure. ’
S this point. You know, we're here to answer questions | 9 (Discussion held off the record.)
10 regarding the subject matter of the subpoena, so if 10 MR. SMALL: Lets go back on the record. |
11 it's a matter of knowledge that DERS had regarding | 11 Q. [think you had a clarifying answer. ;
12 these proceedings that the subpoena's filed or issued | 12 A. Yeah. Duke Energy Shared Services :
13 under, or agreements that DERS may or may not have; 13 doesn't -- this is a list of companies that provide ]
14 entered into, this -- this other material we're 14 electric at wholesale or retail in North Amenricz, and
15 getting to simply isn't appropriate under the 15 Duke Energy Shared Services does not do that.
16 subpoena to be getting into these other areas of the | 16 Q. The Shared Services provides expertise of
17 Duke Energy family of companies. 17 various kinds, but doesn't actualty supply commodity §
18 I'm going to instruct the witness not to 18 gas or electricity; is that the idea? ‘
19 answer that question. 19 A. Yes
20 Q. Well, you've been instructed not to 20 Q. And one of these affiliates that it
21 answer; that doesn't mean that we won't at some point | 21 provides those services to is DERS; is that correct?
22 want to revisit that at another time, that wili be a 22 A. Yes.
23 matter for the Commission. In other words, ] am not | 23 Q. Okay. I'd like to ask a few questions
24 conceding that we can't investigate the relationship 24 about your personal background so we'll understand |
Page 23 Page 25 .
1 between the corporate entities in this deposition. 1 that part. [ understand you have a Bachelor's of
2 MR. PAHUTSKI: Mr. Small, are we still on 2 Business degree in accounting from Alaska at
3 the record? 3 Anchorage; is that correct?
4 MR. SMALL: Let's go off the record. 4 A. Yes.
5 (Discussion held off the record.) 5 Q. And you attended the Mahler Schoo} of
& MR. SMALL: Can [ have the last question 6 Advanced Management Skills program?
7 read back, please? 7 A, Yes.
B {Question read.) g Q. Can you tell me what that is?
8 MR. SMALL: I'm going to mark Deposition 2 A. Executive charm school, really.
10 Exhibit 2, it's a filing by Duke Energy Retail Sales, 10 Q. How long did it last?
11 LLCreceived at the Commission August 3rd. 11 A. Tt was four weeks. It lasted overa
12 Actually, the document's dated August 2nd, but it's 12 vyear, and it was five days of class over four
13 received at the Commission August 3rd, in case 13 different weeks.
14 04-1323-EL-CRS, the certification case for DERS. In | 14 Q. Andyou attended the Center for Creative
15 this case it was Cinergy Retail Sales -- I'm sorry, 15 Leadership's Developing Strategic Leadership program}
16 it was DERS. 16 is that correct?
17 {(EXHIBIT MARKED FOR IDENTIFICATION.) 17 A. Yes,
18 MR. PAHUTSKI: Can we go off the record? 18 Q. Can you tell me what that is?
19 (Discussion heid off the record.) 19 A. More of the same, executive charm school.
20 MR. SMALL: Let's ga back on the record. 20 1t's really about leadership in Colorado Springs.
21 Q. (By Mr. Small) We may be coming backto ] 21 Q. How long did that last?
22 this decument from time to time during this 22 A. 1want to say it was four days, again.

dr o
s w

deposition. 1have a question for you right now.

Could you tum to page 10 uf' tha.t appllcatlon'? I'

Q. Four days total?
{ belleve 50.

7 (Pages 22 to 25)
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Q. And you've studied business management?
You've studied business management as well, at
Harvard?

A, Yeah, I tock like five classes at Harvard
when ] lived in Boston.

Q. No degree came from that.

A. No, sir.

Q. Are there any other --

A. Unfortunately.

Q. Any other educational experiences that
led to degrees?

A. [ attended a Bible college for two years
and 1 got a, some kind of — I don't think it's a
degree, but [ went for two vears and I got some kind
of diploma from there, or a certificate of
graduation.

Q. Do you hold any ilcenses"

A. Driver's hicense.

Q. Nothing like a CPA or anything like that.

A. No.

Q. And you started with Cinergy in May 2000;
is that correct?
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those all Shared Services positions?

MR. PAHUTSKI: Objection. We're, again,
heading down this path of really deviating quite far
from the confines of the subpoena. Mr. Whitlock,
again, is here as a Duke Energy Retail Sales
representative to answer questions regarding these
proceedings as well as questions on contracts that
may or may not have been entered into.

We want to limit this to the matters that
werg noted in the subpoena as well as limited by the

Attorney-Examiner's entry in this proceeding as well. |

I'm going to ask Mr, Whitlock not to

answer any further questions regarding any compamesa{

other than Duke Energy Retail Sales at this point.

MR. SMALL: Well, I consider these to be
foundation questions to find out what his capacity
is. DERS has represented that he has certain
knowledge, I think I'm entitled to find out what his
background is,

MR. PAHUTSKI: We're not representing
that he is an expert witness. He's simply here to
represent DERS and DERS's knowledge regarding the

-

23 A. Yes, 23 matters mentioned in the subpoena, and that's what
24 Q. And what positions did you have 24 he's here for today.
Page 27 Page 28
1 chronologically for that six-year period? 1 MR. SMALL: All right. Well, I'll put on
2 A. | was a manager of Realtime Price Risk; [ 2 the record that I can't fully explore my — the
3 managed Day-Ahead Power book; then I began 3 agreements that we're here to discuss unless [ get |
4 supervising the short-term traders; then [ had a 4 foundation of who it is that I'm deposing here today, E
5 responsibility for managing all of the proprietary 5 so we may have to just disagree about those
© trading business. 6 foundation questions and we may have to reconvenc
7 Q. What does "proprietary trading business” 7 regarding that, B
B mean? 8 I will do my best to make the questions
9 A. Speculative trading business. 2 that I have consistent, but I do have other sf,
10 Q. What period of time are we up to &t this 10 additional questions havmg to do with Mr. Whitiock'y
11 point? 111 background.
12 A, January 2004ish. 12 Q. (By Mr. Small) In your capacity as
13 Q. Okay. And afier that? 13 president of DERS who do you report to?
14 A. Then I had responsibility for managing -- 14 A. Tom O'Connor.
15 Twas a vice president of Portfolio Optimization, 15 Q. And what is Mr. O'Connor's position?
16 which is a precursor to the Commercial Asset 16 . A, Actually, could ] clarify that? 1 mean,  .f
17 Management Group, and that was in February of 2004. { 17 in my capacity at DERS I report to the CEO who is
18 At the merger with Duke I became the 18 Paul Barry right now, but he's now -- he's been movef
13 president of Commercial Asset Management. 19 out of that position and Tom O'Connor has taken his §
20 Q. That was 20067 20 position, and I don't think we've made officer |
21 A. Yes, sir. 21 appointmeents to make Tom O'Connor my boss, right
22 I became president of Duke Energy Retail 22 Does that help? ;
23 Sales June 14th of 2006, Or June, 23 Q. Allright. Let me see if I can get that.

Q. Okay Thats a bunchof groups, butare

(Pages 26 to 29
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Q. Ithink maybe, as I understoad vour
answer, the official stated CEO was Paul Barry. Can
you spell that last name? B-g-r-r-y?

A. Tbelieve it's B-a-r-r-y.

Q. Okay. Functionally he's been replaced.
Tom O'Conmnor --

A, Yes.

Q. --is serving in that capacity as CEQ?

A. Yes,

Q. Likely to be named in that position in
the near future?

A. Yes,

Q. And that's CEO of DERS; is that correct?

A, Yes.

Q. Is there any other chain of command that
goes above that? Does he report to anybody?

A. Idon't know.

Q. Whao reports to you at DERS?

A. Idon't have any employees.

Q. You mean to say that DERS has no
employees?

A. Right.

Q. How does DERS get its work done without
any employees? Who does the work for DERS?

W o -1 o s o b
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was redacted, we'll have to hold that in confidence.
MR. SMALL: I'm very confused by this
document because I can't figure out why titles of
officers are redacted.
Let's go off the record. :
(Discussion held off the record.)
MR. SMALL: Let's go back on the record. |
Do you --
Could you repeat your question? ,
Let's start again. ﬁ
Okay. '
Do you understand why materials, whya
title for a person would be redacted in the document?}
It does not appear to be explained by the document.

A. Idonot,

Q. Okay. Isthis list up to date? In other
words, have there been any changes since this
document was filed?

A. Yes.

Q. Okay. What are those changes?

A. T'm an officer. I'm currently President
of DERS.

Q. Okay. Did you replace Ms. -- I'm not
sure -- Mr. Good?
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A. Again, it relies on Duke Energy Shared
Services.
MR. SMALL: I'm going to mark an exhibit.
This is a letter dated April 19th, 2005, received
by the Commission April 25th, 2005, It'sa
submission, again, in 04-1323-EL-CRS. It's the
certification case, again.
{(EXHIBIT MARKED FOR IDENTIFICATION.)
Q. Are you ready?
A. Yeah
Q. Mr. Whitlock, the document that { gave
yau appears to be a notice of current officers as of
the date of the filing. First of all, as a matter of
clarification, can you explain the redactions in the
document?
A. lcan't,
Q. Iwant o be clear. Do you know why
portions of this document were redacted?
“A. ldon't.
Q. Do you know the information that has been
redacted from this document?
MR. PAHUTSKI: Just to note that if --
Mr. Whitlock's answer may very well be designated

conﬁdentxa] ]f he knows the answars knows what
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MR. PAHUTSKI: Object; there's no
evidence that Ms. or Mr. Good had been president onj;
this sheet here. Object to the form of the question.

Q. All right. Who did you replace in your
position as President of DERS?

A. 1don't know.

Q. There's always a possibility this wasn't
redacted, it just looks that way on the Commission |
website. Or it could be shaded, not redacted, which |
sort of would eliminate the objection for 4
confidentiality.

MR. SMALL: What was our last qucstmn"

(Question read.)

Q. Can we have a response to that question?

A. [don't know.

Q. Which of these individuals continues to ;
have a capacity with DERS?

A. None of these people, 1 believe, are
currently officers of DERS.

Q. Has there been some filing that states
who the officers of DERS arc?
A. Tdon't know, g

MR. SMALL: Let's go off the record here. [
_(Discussion held off the record.) ‘

TR
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1 (Hearing Examiners Kingery and Farkas 1 MR. PAHUTSKI: Just to be clear, so what ¢
2 joined via speakerphone.) 2 your ruling is, is that OCC may inquire into the
3 EXAMINER FARKAS: We don't feel that the 3 relationship of DERS and affiliates of DERS with |
4 OCC should be timited under cross-examination 4 DE-Ohio.
5 regarding DERS and its affiliates and its 5 EXAMINER KINGERY: [ think the entire
& relationship to DE-Ohio, and we reviewed the subpoena | & corporate structure should -- [ don't see any reason  §
7 and believe that it doesn't necessarily limit OCC's 7 why -- _ ]
8 cross-examination on that along those lines. 3] EXAMINER FARKAS: There should be any
9 Notwithstanding that, this isn't to say S limitation on that. 7
10 that evidence that would be presented at a hearing in 10 EXAMINER KINGERY: Right. This is only
11 cross-examination or regarding evidence would 11 discovery at this point.
12 necessarily be considered relevant and/or admissible. 12 MR, PAHUTSKI: Well, that helped to
13 So we would agree to allow OCC to continue its 13 clarify that,
14 cross-examination, but putting everybody on notice 14 MR. SMALL: I guess we're done. Thank
15 that that doesn't necessarily mean that that would be 15 you very much. k
16 admissible at the hearing. 16 EXAMINER FARKAS: Okay.
17 MR. SMALL: Scott, may I ask a clarifying 17 EXAMINER KINGERY: Okay.
18 question? 18 MR. PAHUTSKI: Thank you. :
19 EXAMINER FARKAS: Sure. 19 MS. BOJKO: Thank you. i
20 MR. SMALL: Of course there is, to my 20 EXAMINER KINGERY: Just so that you all}
21 knowledge, I haven't inquired entirely into this, but 21 know, neither one of us is necessarily here past :
22 to my knowledge there isn't any direct — [ haven't 22 4 o'clock. !
23 seen a document that says there's a, you knaw, 23 MR. SMALL: We understand. Thank you. §
24 100 percent ownership or something relationship like 24 EXAMINER KINGERY: Okay.
Page 35 Page 37
1 that between DERS and DE-Ghio, and -- I just want to] 1 MS. BOJKQO: Thanks.
2 make sure. You know, there are a lot of affiliates 2 (Discussion heid off the record.)
3 around. The deponent has basically stated today that | 3 MR. SMALL: Let's go back on the record. |
4 he's in one way or another affiliated with four 4 Q. (By Mr. Small) Mr, Whitlock, I'm going to
5 different Duke affiliates. 5 go back and ask a few questions having to do with th
6 Y ou made the statement that the OCC can 6 Duke family of companies. A little while back you, f
7 inquire into matters as far as & link between DERS 7 and I apologize, I've lost my train of thought here a '}
8 and -- well, somewhere in there was a statement about; 8 little bit in that period of time, but we went overa §
9 its connection with DE-Ohio, and | wanted to make 9 number of your positions with Cinergy since May of |
10 sure that we didn't get off the phone bere and then 10 2000, or with what we're calling now the
11 have another problem because I wasn't talking about | 11 Duke-affiliated companies. Your association started §
12 DERS or DE-Ohio, but, you know, that affiliate -- 12 in May 2000, and you named a number of positions.
13 those affiliates that kind of stand in relationship 13 Now, those positions that you named, what corporateg
14 to those entities, that I couldn't inquire into those 14 affiliation were they with? g
15 as well. 15 MR. PAHUTSKI: We're going to object and g,
16 EXAMINER FARKAS: No; you can inquire | 16 voice a standing objection. We're going to allow the |
17 into those as well, 17 witness to answer, but we're going to object as to ]
18 MR. SMALL: 1think I'm clear. 18 the relevance of any of the questions that are -- E
19 Do you have any questions? 19 with respect to Duke Energy Retail Sales and its . §
20 EXAMINER FARKAS: [ don't have any 20 relationship to affiliates and corporate structures :
21 questions. 21 of Duke Energy Companies.
22 MR. SMALL: I'm sorry, Scott, 1 was 22 But we'll permit the witness to answer
23 talking to Mike. 23 the question.
24 EXAMINER FARKAS Okay

(Pages 34 to 37)
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Q. Mr. Whitlock?

A_ Can you read the question, or you repeat
the question, or semebody read it back to me?

MR. SMALL: We'll let the court reporter.
(Question read.)

A. Duke Energy Shared Services or the
precursar of that, so it might have been Cinergy
Shared Services,

Q. All those positions.

A, Yes

Q. With the exception of the DERS
appointment in June 20067

A, Yes.

Q. Allright. In your capacity as the
commercial asset -- strike that.

Getting back on track with where we were
in the questions, [ asked some questions and you
responded with names of Paul Barry and Tom O'Cornnor.
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the fuel, I manage the emission allowance position |
related to the generation that was dedicated under |
the MBSSQ or the rate stabilization plan to Duke
Energy - Ohio. :

Q. So you're basically making decisions
concerning purchases for inputs for DE-Ohio, the
provider of services?

A. Sure, | manage the SRT, the -- you know.

Q. And who do you report to in your
capacity -- in that capacity?

A. Tom O'Connor. 1 should say for the -
record, right, I mean we talked about Duke Energy |
Americas, and I'm poing to get lost between the :
functional organization, right? So Duke Energy  §
Americas and the legal entities. I am not an expert
on the legal structure of the Duke Corporation -- thef
Duke Energy Corporation, so if my answer seemed §
nonresponsive, it's just because candidly I don't :

1% Do you remember those questions and answers? 19 know,
20 A, Yes. 20 Q. That's fine. My questions will be, the
21 Q. Now, I believe your response was you 21 next one will be about just what re]atlonshlps you |
22 didn't know who they reported 1o, but in the chain of 22 have.
23 corporate affiliations would the head of, 1 think you 23 A. Okay.
24 calied it a CEQ, the head of DERS report to somebody § 24 Q. You report to Mr. O'Connor in your :
Page 39 Page 41§
1 in Cinergy Capital and Trading, the company that owns] 1 capacity as an employee of Duke Energy Shared
2 DERS? 2 Services; is that correct?
3 A, Tdon't know, but that seems logical to 3 A, Ido.
4 me. 4 Q. And what is Mr. 0'Connor’s capacity, the
5 Q. Okay. Do you have any -- what services 5 capacity that you report to?
© in your position with Duke Energy Shared Servicesdo | 6 A. He's my boss. I'm not sure what his
7 you provide to DE-Ohio? When I say "DE-Chio," I'm | 7 title is. I think he's Group Vice President. I'm
8 referring to the distribution company that provides 8 not sure.
9 electricity 1o residential, commercial, and 9 Q. And what does that group do that he's the
10 industrigl customers in the Cincinnati area. 10 vice president of?
11 A. Could you repeat the first part of the 11 A. He's, obviously, my boss. He's
12 question? 12 responsible for an inside-of-the-fence generation
13 Q. What services do you provide, what link 13 company we have called Duke Energy Generation |
14 do you have between what you do and the business of | 14 Services. He is responsible for our international
15 DE-Ohio? 15 assets. He was responsible for our proprietary
16 A. The link's the MBSSO. 16 trading; that has been sold. He has responsibility
17 Q. And what do you do regarding the MBSSO? |17 for a broadband-through-power-lines business. I'm
18 A. Tt was probably articulated most clearly 18 just trying to think in my head through his direct
19 in the testimony that I filed in the case that you 19 reports.
20 showed me earlier, right? 20 Q. How many people are in this functional
21 Q. Would you give a little summary of that? 21 group that Mr. O'Connor manages?
22 A. Yeah. [mean, I try to maintain a 22 A. I'm going to say it's about the same
23 reliable and economic supply of energy and I do that | 23 number that we said before in that Duke Energy
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Page 42 Page 44|
1 employees. 1 Q. Do you know who Mr. O'Connor reports to |/
2 Q. Okay. And in that capacity, | mean your 2 in his group vice presidency position?
3 capacity having to do with Duke Energy Shared 3 A. Again, I'm not sure if he's a group vice
4 Services, are there people who repart to you? 4 president, but I do. 4
5 A, Yes,sir. 5 Q. Pardon? %
€ Q. How many? 6 A. Tdo know who he reports to. I don't
7 A. Approximately 50. 7 know if he's a group vice president.
8 Q. Are they subdivided into groups? B Q. Allright. You just, I think I used the i
9 A. Yeah, | have four direct reports. 9 terminology you have, but you're not sure that's his |
10 Q. I'msorry? 10 title,
11 A. 1 have four direct reports. 11 A. Yeah. That's what I said in the previous !
12 Q. And who — 12 answer | believe, :
13 A. A commodity logistics organization, a 13 Q. And who does he report to? :
14 risk management organization, a commercial analytics | 14 A. Jim Rogers.
15 and fundamentals organization, and then a realtime 15 Q. What is his title? |
16 operations organization. 16 A. 1believe CEO, Duke Energy.
17 Q. Could you describe, summarize what those 17 Q. Okay. You're performing functions for
18 four groups do? 18 DE-Chio? I'll continue to use "DE-Ohio" as being thef
19 A. Sure. | mean the first one, the 19 distribution company; do you understand that? It "}
20 Commadity and Logistics group does the commadity and) 20 will be the distribution company that provides
21 logistics, so schedules the coal, schedules natural 21 electricity to residential, commercial, and
22 gas. 22 industrial customers.
23 Q. Buying those commedities. 23 A. T understand that.
24 A. Schedules them. Handles the logistics. 24 Q. Allright. You provide services to them. :
Page 43 Page 45|
1 Q. Schedules the delivery of them? 1 Do you have any reporting responsibilities to
2 A, Yes, 2 DE-Ohio, the distribution company?
3 The next group is the Risk Management 3 A. Idon't
4 group that monitors markets, buys and sells 4 Q. Whao do you -- do you deal with anyone at
5 commodities whether it's emission allowances, coal, 5 the distribution company; DE-Ohio?
6 natural gas power capacity -- 6 A. ['mean, we have code of conduct between
7 Q. Okay. 7 the wire side of our business and the generation side
8 A. -- FTRs are in there. 8 of cur business, so 1 don't -- no, I don't deal with
5 And then the Commercial Analvtics and 9 them.
10 Fundamentals group builds the models that we useto | 10 Q. Allright. [ think what you're saying is
11 generate our positions, does structuring of 11 you're on the generation side of the business. g
12 transactions, and provides fundamental analysis on 12 A. Right. =k
13 markets. 13 Q. That generation you're talking about is N
14 Q. Modeling? Modeling of markets? 14 owned by the distribution company, though.
15 A. The fundamental analysis on modeling, no. 15 A, Jts--
16 Fundamental analysis on markets. 16 MR. PAHUTSKI: Let me object here. The
17 Q. I'masking if they're a modeling group. 17 notion that DE-Ohio is a distribution company, |
18 A. Yeah. That was the first thing 1 said, 1 18 think that's causing some confusion,
19 believe. 19 MR. SMALL: I realize that the
20 Q. Okay. 20 terminology is loose. | mean DE-Ohio.
21 A. And then the last group is the Operations 21 MR. PAHUTSKI: The regulated utility?
22 group that handles the generation dispatch unit 22 MR. SMALL: The regulated -- well, that's
23 commitment and interfaces with MISQ, forecasts load, | 23 difficult terminology in itself. I will attempt to
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provides electric service to residential, commercial,
and industrial and not other customers, we'll skip
the characterization of what functions they serve.
MR. PAHUTSKI: Okay. I think

Mr. Whitlock is still somewhat confused. Can you
restate that?

Q. (By Mr. Small} DE-Ohio owns the power
plants; is that correct?

A, Yes.

MR. PAHUTSKI: So for clarity, Mr. Small,

when you refer to "DE-Ohio," you'll be referring to
the legal entity that provides generation,
transmission, and distribution services to retail
residential --
MR. SMALL: Customers.
MR. PAHUTSKI: -- yeah, commercial,
industrial cnstomers.
MR. SMALL: Correct.
Q. That's clear?
A. Yes. Fornow it's clear. I'm sure it
will get fuzzy again.
Q. Allright. Are there people at DE-Ohio
that you deal with regarding generation since you
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A. We're peers.

Q. Peers? And you're providing shared
services to DE-Ohio in that capacity.

A. [don't understand the question.

Q. You're kind of a technical expert for
them; is that the gist of your job?
Yes. Technical expert.
Do you know who Mr. Davis reports to?
He reports to Tom O'Connor.
Mr. O'Connor reports to Mr. Rogers.
Yes.
Do you know wha the president of DE-Chiok
is? 1 ask because I don't see a president in the '
link -- in the chain that you just gave me.

A. Yeah, [ think the president of DE-Ohio is
Sandra Meyer.

Q. Yes. Where does she fit into that chain?

A. She's not in that chain.

Q. Doesn't Mr. Curtis Davis, is he an
employee of DE-Ohio?

A. Idon't believe so.

Q. Are all the people that you named Shared
Services people?

o g I Wt TR R
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24 seém to be on the generation side of things? 24 A. Tbelieve so. I've got to be candid with L
Page 47 FPage 49;
1 A, Yes. 1 you, man, I barely know who I work for. Icare who §
2 Q. And who are those individuals? 2 pays my paycheck and I don't know, you know, 1 really
3 A. Curtis Davis. The power plant managers. | 3 don't know, but | believe he is an cmployee of Duke [
4 Q. He's one of them? 4 Energy Shared Services.
5 A. He-- 5 Q. Would you move back to Exhibit 2, it's in
6 Q. Oris he pver all of them? & your packet? It's a thick one.
7 A. Overall of them, and then they have 7 A. Is this it?
8 power plant managers that I deal with. 8 Q. Yeah. Could you verify, is the
9 Q. And you deal with them because you're 9 information on page | of -- you're looking at the
10 doing -- your function is fo provide logistics and | 10 letter and I'm going to move to the application
11 also purchasing of inputs for those plants; is that | 11 itself, the form, which is also labeled page 1.
12 correct? 12 Could you verify the information on page 1? Is the
13 A. Yeah, and then I monetize the outputs 13 information correct there?
14 and -- yeah, 14 A ltis.
15 Q. Could you describe "monetize the 15 Q. Okay. Do you see the website address
16 outputs"? 16 there, cres.duke-energy.com?
17 A, Sell power, excess power. 17 A. Yes.
18 Q. Excess power generated that isn't needed | 18 Q. When I go to that address, I reach an
15 by DE-Ohio's customers. I'm just trying to define | 19 invitation to contact DERS to buy five megawalts of
20 what "excess power" is. 20 load individually or in aggregate accounts. Have you
21 A. Yeah, power that's not commitied under | 21 been to that web address? .
22 the MBSSQ. 22 A. Thave not.
23 Q. Okay. And, I'm sorry, what's your 23 Q. Do you know what happens if a nser
24
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relationship with Mr. Davis?

provides a name company, and e-mall address thats
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requested on that form?

A, Tdont

Q. Do you have something on the order of
customer contact representatives -- and when I say
"you," I mean DERS, I realize that you have no
cemployees. But in the capacity of taking shared
employees from Duke Energy Shared Services is there
something like a customer contact that provides
services to DERS?

A. No. Not right now.

Q. Okay. Was there ever a person in that
capacity? The website invites a customer 1o contact
them. Was there ever anybody on the other side to
respord to that inquiry?

A. There are contacts for the company. [
mean, we fill out our annual report, Uma Nanjundan is
the contact person that's referenced on our -- and
vou can call her and contact her at that number,
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Q. Let's take this back in time a little 3
bit. Do you know whether there's ever been a personf;
that contacted a customer -- in a customer contact |,
capacity at DERS or its predecessor, CRS?

Yes. :

And who would that person be? F

Jason Barker. :

When was he serving in that capacity?

I don't know.

. How do you know that Mr. Barker filled  §

that role? E

A. How do I know he filled that role? i
;

CrOFO

Q. Well, I mean, you came up with a name,
You just didn't come up with that --

A. I'mtrying to —~

Q. You must know Mr. Barker,

A. [doknow Mr. Barker. I'm trying to
figure out how [ knew that he was the contact. [

13 Q. And there's a telephone number listed on 19 don't know how [ knew that.
20 the website; 800-920-3039. What happens if I call 20 Q. And when did he stop being the contact?
21 that number? 21 A. [don't remember when he stopped being --
22 MR. PAHUTSKI: Obiject; the question 22 1 presume when he left the company.
23 assumes facts not established. We don't have the 23 Q. When was that?
24 website in front of us, 24 A. [don't know. _
Page 51 Page 53
1 Q. What happens if I call the telephone 1 Q. Was it part of the merger situation?
2 number that's on the website? ' 2 A. Ydon't know. Ibelieve it was before
3 A. Idon't know. I've never called it. 3 the merger.
4 Q. DERS doesn't have an 800 number? 4 Q. And Mr. Barker worked with Shared
5 A. T'venever called -- I've never called > Services, again? F
6 the 800 number listed here, so I don't know what 6 MR. PAHUTSKI: Could I ask you to repeat §
7 happens. 7 that question? I'm sorry. 1
& Q. Do [ understand -- do I understand your g Q. Did Mr. Barker work for Shared Services?
2 answer that the only way to get ahold of DERS isto | 9 And really what ! mean is his paycheck was issued by
10 contact the people listed on your certification 10 Shared Services. 4
11 application? You mentioned Ms. -- this is 2 woman, | 11 A. Idon't know who paid Jason.
12 right? -- Nanjundan. That's a woman, right? That's |12 Q. And are you saying that he filled that
13 awoman. 13 capacity, but nobody replaced him when he left?
14 A. Yes, it is a woman. 14 MR. PAHUTSKI: Objection; that
15 Q. Is she the contact person for DERS with 15 mischaracterizes the witness's testimony, He didn't
16 customers? 16 say-- , ;
17 A. She's the contact person for Commission’ 17 MR. SMALL: It's a question. !
18 Staff use, 18 A. 1 said [ didn't know, I believe, and I'll
19 Q. Tknow. That wasn't the question. 19 tell you the same thing, | don't know.
20 A. What was the question? 20 Q. Do you know who Kim Twele, T-w-e-l-¢, is?
21 Q. s she the contact person for customers? 21 A. Kim Twele, yes, [ do. ;
22 A. Customers could contact her, but . . . 22 Q. And who is that?
23 Q. Is there anybody else? 23 A. She's a contract administrator.
| 24 A. ]don't know. 24 Q
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1 DERS? 1 A. Right now she buys all of the natural gas }
2 A. Again, I believe she works for Duke 2 for our gas assets.
3 Energy Shared Services, but I'm not sure. 3 Q. And is that purchasing natural gastobe §
4 Q. She is providing services to DERS? 4 burned by DE-Ohio's power plants? B
5 A. She or other contract administrators 5 A. Yes. She also in her capacity for DERS [
& would provide services to DERS -- 6 did most of the work on the financial statements, |
7 Q. And what is - 7 most of the heavy lifting on the financial
8 A. -~ il they need it. 8 staterments. She did structuring for various i
9 Q. What does a contract administrator do? 9 transactions that the CRS has looked at in the past |
10 A. Administers contracts. 10 and will likely do that kind of structuring for deals |
11 Q. What does that mean? 11 that we'll look at in the future. ;
12 A. I'mean, we have enabling agreements with | 12 Q. What past deals are you referring to? 1
13 counterparties, we have forms that need to be filled | 13 A. T'm sorry? a
14 out, and they will maintain those forms and submit | 14 Q. Ithink you were referring to pastdeals [
15 those forms, they'll -- I mean, that's basically what | 15 that then would be done again in the future. %:
16 they do. 16 A. Well, for example 1 mean the DERS has
17 Q. What is an enabling agreement? 17 looked at participating in retail auctions in states
18 A. AnISDA is an enabling agreement. 18 outside of Ohio. She did a lot of the heavy lifting E
19 Q. I'msorry, I didn't - 19 around the analysis. She probably -- she did a lot |
20 A. AnlSDA. 20 of the historic pricing analysis to figure out what
21 Q. ISDA. What is an ISDA -- 21 our offer was going to be in those auctions.
22 A. 1believe it's the International Swap 22 She did analysis in the Illinois auction.
23 Dealers Agreement, 23 She, I believe, has done some analysis on other |
24 Q. That's a trading agreement. 24 utilities in Ohio about whether or not there was an
Page 55 Page 57
1 A Ves EElison-- 1 opportunity for us to use the CRS or DERS to
Z Q. Are these agreements with DERS or some 2 agpregate load in those jurisdictions.
3 other entity? 3 Q. Has DERS participated in any auctions?
4 A. They could be for any of those entities. 4 A. Have we participated or won any auctions?
5 You were asking me what a contract administrator did, { 5 Q. First, participation.
© so I was trying to answer that. In the capacity - 6 A. I believe so.
7 again, I thought their capacity was a Duke Energy 7 Q. Which ones? :
B Shared Service employee. 8 A. [believe the New Jersey auction.
9 Q. Does DERS have any ISDA, I-S-D-A, 9 Q. The BGS auction?
10 agreements? 10 A. Yeah. And I'm not sure if they did the
11 A. Not to my knowledge. 11 Tllinois auction or not.
12 Q. So those services would be provided to 12 Q. And did the DERS, did it gain any
13 one of the other companies. 13 customers or any load through those auctions?
14 A. Yeah. 14 A. Notto--no,
15 Q. Okay. What does Miss Twele do for DERS? | 15 Q. Let's go on to Exhibit 4,
16 1notice she's fisted on Exhibit 2 -- 16 (EXHTBIT MARKED FOR IDENTIFICATION.
17 A. Right. 17 Q. Now, Exhibit 4 is a letter filed at the 1
18 Q. -- as the person who submitted this. 18 Commission in the certificate case 04-1323, it's
19 What capacity was she filling when she submitted 19 dated August 8th, 2005, received by the Commission
20 that? Isthis one of the forms? 20 August %th, 2005, Isee Mr. Barker listed there,
21 A. Yeah. This would be a form, sure. 21 was he -- did he have Ms. Nanjundan's position before
22 Q. Okay. Who is - you kind of jumped the 22 her position?
23 gun here. Who is Uma Nanjundan, or what are her 23 A. No. Again, I mean, you had asked earlier
24 2 4
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1 Q. Yes. 1 Q. Yes. Which is maybe the reason why we |
2 A. --for the CRS or for DERS, and I stated 2 should stick with DERS --
3 that it was Jason Barker and, indeed, from this 3 A. Okay. 1
4 document it appears to me that he indeed was that 4 Q. -- because it's easily distinguished from E
5 person, and this person -- and he's -- effective 5 that word that starts with a C. The world of &
& August 9th, 2005, says that Mr. John Deeds will 6 acronyms. L
7 assume responsibility as the contact person for 7 A. 1didn't invent them. ]
8 Cinergy Retail Sales. 8 Q. Has DERS provided any services to a
9 Q. Wasn't the contact person we just spoke 9 residential customer? 44
10 about, wasn't that Uma Nanjundan? 10 A. We have not. k
11 A. We talked about her being the contact 11 Q. Atany point in time? -
12 person for the Commission requests. 12 A. No. I would say no, not to the best of |
13 Q. Isee. 13 my knowledge.
14 A. I think there are various points of 14 Q. On the form it refers to Exhibit B-1 of
15 contact, right? 1 mean, they could contact me as the | 15 the form, not to be confused with our Exhibit 2 whic
16 president, or they could contact the CEO, Tom 16 is what I've labeled it, Jurisdiction of Operations, :
17 ('Connor. 17 it's labeled as page 15 of the form. Are you there? s
18 Q. Let's go back to Exhibit 2. 18 A. lbelieve so. Page 157 E
19 MR. PAHUTSKI: Excuse me, exhibit which| 19 Q. Yes. 1
20 number, Mr. Small? 20 A. Yep.
21 Q. Exhibit 2. 21 Q. And it references . . . qualified to do
22 A. That's the thick one? 22 business in Ohio, Delaware, [ilinois, and New
23 Q. Yes. I'm looking at what's labeled page 23 Jersey." 1just want to make sure, are the
24 2 ofthe form, it's the third page on your 24 operations in those states, did you previously state ¢
Page 58 Page 61
1 attachment. Do you know why the Residential box is 1 what those aperations are, which is -- I believe you :
2 marked on this form, and Commercial, Mercantile, 2 said participation, but no customers in New Jersey,
3 Industrial are not marked? 3 and you didn't know whether there was participation
4 A. Yes. 4 in the Illinois auction. Does that summarize the
5 Q. Why is that? 5 operations in those jurisdictions?
6 A, This is a change, right? And, 6 A. Yeah. 1mean, this exhibit says that we
7 previously, we had selected the other boxes, 7 are qualified to do business in Ohio, Delaware,
8 Commercial, Mercantile, and Industrial, and we didn't 8 Illinois, and New Jersey.
9 select Residential, and this is a change to say that 9 Q. Right, and I'm asking what business you
10 we're going to include - in the text of the letter 10 actually do in those states.
11 itsays "This Application also includes the addition | 11 A. We have no current business in those
12 ofthe Residential class under Section A-10." So 12 states.
13 it's basically simply the CRS wants to do business 13 Q. No current customners?
14 with residential customers. 14 A. No, sir.
15 Q. And the CRES we're referring to is DERS? { 15 Q. And no current revenucs.
16 A. Yeah. I'm going to use those 16 A. No, sir.
17 interchangeably as you do. 17 Q). Have vou ever had customers -- ever had ]
18 Q. T've never used the term "CRES." 18 any revenues? And when I say "you,” ] mean DERS, its |
19 A. Whatever. Cinergy Retail Sales, right? 19 predecessor CRS.
20 Q. Oh, I'm sorry. "CRES" means competitive | 20 A. ldon'tknow. :
21 retail electric supplier. 21 Q. Could you, to the best of your knowledge,
22 A. Fair enough. 22 could you give a history of DERS, that is fandmarks
23 Q. Sothat's a little bit confusing. 23 inits development and so forth? For instance, its
i e?
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1 A, In 2003. 1 A. 1 think [ stumbled across it one time,
2 Q. [don't mean to disagree with you, could 2 vyeah. :
3 it be January 20047 3 0. You notice that your company is listed
4 A. Ibelieve it was in 2003 is when it was 4 there in the third --
5 incorporated. 5 A. Yes,
6 Q. Okay. Incorporation in Delaware. & Q. --row. And it shows a C under Active
7 A. Yeah. 7 Marketing; do you see that?
8 In about 15 minutes I'm going to, or 10 8 A. Yes. :
9 minutes, so whenever you get to a point that youcan | 9 Q. Do you know what that designation means?
10 break, I'd like to take a break. A bio break. 10 s DERS engaged in some activity that would be "
11 Q. Understandable. We're approaching a 11 described as active marketing?
12 breaking point, 12 A. Could you repeat the question?
13 A. Okay. 13 Q. 1s DERS engaged in some activity that
14 Q. What was its first business operation or 14 would be described as active marketing?
15 attempt to make a business operation? For instance, | 15 A. Idon't know. :
16 you mentioned the BGS auction. What was ifs first { 16 Q. Do you know who provided the information
17 auction? 17 ta Duke Energy --
18 A. Tdon't know. I mean, I assumed 18 A. ldon't
18 responsibility for this organization in 2006, right? 19 Q. --regarding DERS?
20 So the history, I mean, 1 can tell you about 20 A. ldon't.
21 significant things in the history, but I don't know 21 Q. Okay.
22 when -- I can tell you why it was formed. 22 MR. SMALL: Let's take a break until 10
23 Q. I'msorry? 23 to, something like that.
24 A. Isaid I can tell you why it was formed. 24 {Recess taken.)
Page 63 Page 65§
1 Q. Okay. Why don't you teil me that. 1 MR. SMALL: Let's go back on the record. T
2 A. It was formed because in Chio, right, and 2 Q. At ihis point I'm going to ask you a few
3 in other states, generation was being deregulated and 3 people whose names have popped up from various
4 we needed a vehicle to participate in retail 4 exhibits and filings at the PUCQO having to do with ‘
5 auctions, and that was why this company was created. 5 DERS. Can you tell me who Timothy Duffis? Do yo
6 Q. And when did it become — when did CRS 6 know Mr. Duff? g
7 become DERS? Presumably sometime after the April 7 A. T've met Mr. Duff.,
& 2006 merger. 8 Q. And what position does he hold? 1s he ;
9 A. Indeed. 9 currently an employee of Duke-affiliated companies? |
10 Q. And probably soon afterwards? Long 10 A. Yes, af
11 enough to make the name changes and that sort of 11 Q. And what position does he hold? 1
12 thing, correct? 12 A. Thave no idea. '
13 A. Ycah 13 Q. He works for -- I'm going to abbreviate
14 Q. Summer of 2006, something like that? 14 this, I'm going to say "Shared Services" every time |
15 A. [ believe so. 15 mean Duke Energy Shared Services; do you understandf
16 MR. SMALL: Let's try Exhibit 6. There's 16 that?
17 no Exhibit 5; I'm just going to live with that. 17 A. (Witness nods head.)
18 (EXHIBIT MARKED FOR IDENTIFICATION.}Y 18 Q. Okay. Does he work for Shared Services?
19 MR. SMALL: I'm just not going to use an 19 A. Idon't know,
20 Exhibit 5. Just, there is no Exhibit 5. I don't 20 Q. How do you know Mr, Duff?
21 want to disrupt my numbering system. 21 A. T've been at a couple of meetings with
22 Q. Mr. Deeds -- do you have Exhibit 67 And 22 Tim.
<3 have you ever visited the Duke Energy website showing | 23 Q. What capacity did he serve in those
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Page 66 Page 6B
1 A. To be honest with you, I don't remember. 1 conversations or e-mail traffic with Mr. Duff? Any *
2 Q. And you haven't had any business dealings 2 other communications other than personal? E
3 with him other than seeing him at meetings. 3 MR. PAHUTSKI: Objection; that question “§
4 A. No, I've talked to -- I've talked to Tim 4 mischaracterizes Mr. Whitlock's testimony. :
5 when I was reviewing some of these documents that we| 5 Mr. Whitlock never said that he had communications
& were going to provide or have provided for you, & regarding his personal matters with Mr. Duff.
7 talked to him about -- because his name wifl appear 7 MR. SMALL: Personal matters? I didn't
8 onthose. So [ talked to him about his perspective 8 mention any personal matters. ‘
2 on those agreements in preparing for this deposition. 9 A. Anyway -- :
10 Q. Okay. And what was his connection with 10 MR. PAHUTSKI: Could you repeat the |
11 the documents? 11 question?
12 A. He prepared the option agreements that we 12 (Question read.) ‘
13 have with various counterparties, he prepared 13 MR. SMALL: When I said "personal,” i
14 Exhibits A and B, which is the strike and the option 14 mean head to head, not -- ?
15 premium. 15 MR. PAHUTSKI: Person to person. 'é
16 Q. We are going to get to those agreements 16 MR. SMALL: Yeah.
17 in a fittle bit, but do you mean the payment by the 17 MR. PAHUTSKI: Okay.
18 DERS? 18 A. I'would say -- repeat the question again,
19 A. Yeah, the premium that we pay for the 19 sorry.
20 option that we have to put power to these customers. 1§ 20 (Question read.)
21 Q. Iapologize, did you say that he set 21 A, Yes.
22 those? 22 Q. And what were those communications aver?
23 A. No, he crafted -- he wrote the exhibits. 23 A. 1don't remember. h
24 Q. He wrote the exhibits. And do you know 24 Q. Did they have anything to do with the
Page 67 Page 69
1 that from conversations that you've had with him, or | 1 agreements?
2 is his name on some documents, or -- 2 A. Tjust told you about a conversation that
3 A. A conversation that I had with him. 3 Ihad with him about these agreements in preparing
4 Q. How did you know to speak with him in the{ 4 for this deposition.
S first place regarding those agreements? 5 Q. And that would be a telephone
6 A. Tdon't remember. 6 conversation. :
7 Q. [1ake it that Mr. Duff has something to 7 A. Yeah. :
B do with DERS if he was crafting their agreements, 8 Q. Okay.
9 right? 9 A. Yes.
10 A. Yeah. | mean, those agreements are 10 Q. Did you call him, or did he call you?
11 between the CRS and the counterparties, 5o he helped 11 A. lcalled him.
12 write Exhibits A and B, right. 12 Q. How did you know to call him?
13 Q. Da you recall when your first contact 13 MR. PAHUTSKI: Objection; asked and
14 with Mr. Duff was? 14 answered.
15 A. No. 15 Q. Who clse did you have contact with ‘
16 Q. When was vour last contact with him? 16 regarding the documents that were prepared for today? §
17 A. Two days ago. 17 A. Italked to some accountants.
18 Q. And that was regarding the -- 18 QQ. Please, names if you have them.
18 A. It was in preparation for this 19 A. Talked to Mark Krabbe,
20 deposition. 120 0. He's an accountant?
21 Q. Had he helped to identify documents tobe | 21 A. Yes, sir.
22 produced here? 22 I talked to Brian Savoy, his boss.
23 A, 1don't know. Q. Yousaid his boss?
24 J. Have you ever had any telephonc
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1 I talked to Uma Nanjundan. And, again, 1 Q. And he confirmed that. :
2 these conversations are all in preparation, right? Z A. Yes. :
3 Because I was trying to get the history of the CRS 3 Q. And what transpired between you and Uma §
4 and these people were all involved and I'd seen their | 4 Nanjundan? 4
5 names on documents. 5 A. [ asked -- again, | was trying to get 3
6 Q. For instance, the documents we've been 6 historical perspective about the agreements that we |
7 looking at that have been filed at the Commission? 7 were producing here and her historical knowledge of |
8 A. Yeah. Soldidn't — so [ talked to Uma 8 activities that the CRS participated in — that DERS -}
9 and I believe she's the one that told me, when [ was 9 has participated in, and particularly these :
10 talking about the option agreements, that I should 10 agreements. '
11 call Timothy, but ! don't -- Tim Duff, but I don't 11 Q. Okay. What information did she provide?
12 recollect who specifically told me. 12 What did you get out of your contact with her?
13 Q. Okay. What did your contact with 13 A. A historical perspective, that she did
14 Mr. Mark Krabbe amount to? What did you discuss?} 14 the structuring, she did a lot of the structuring.
15 A. T asked him about the financial 15 She was the structurer that was involved in pricing
16 statemnents. T asked him if 1 could see the trial 16 the option agreements and doing the analysis of the
17 balances for the company off the ledger so that | 17 loads for the customers that we have these option
18 could verify -- so that I could have an understanding | 18 agreements with.
19 ofthe financials of the company. 19 Q. What do you mean by "pricing option
20 Q. Okay. Are those financial agreementsin | 20 agreements"? '
21 the materials or provided? 21 A. Valuing the options. There's a value for
22 MR. PAHUTSK!: Objection. I think you've [ 22 those options and she helped determine the value of
23 characterized them as "financial agreements.” 23 the options.
24 THE WITNESS: I'm talking about the -- 24 Q. Are those reported in some documents, :
Page 71 Page 13
1 MR. SMALL: "Financial statements" are I 1 that valuation?
2 think his words. 2 A. 1don'tknow.
3 Q. I'm referring to whatever financial 3 Q. Did you have any conversation with her
4 statements you just responded. 4 about that?
5 A. No; what I was talking about there was > A. Tdidnt.
& the 2005 annual report that we submitted that's a 6 MR. SMALL: Does counse! know whether
7 matter of public record -- 7 those are included in the documents? [ believe
8 Q. Okay. 8 they're covered by --
9 A. --already, so that's what I was talking 9 MR. PAHUTSKI: Idon't know.
10 1o him about. 10 MR. SMALL: Let's go off the record.
11 Q. Okay. 11 (Discussion held off the record.)
12 A. Idon't know if they're in these 12 MR. PAHUTSKI: Just seeking
13 documents, I don't think they are, but it's public 13 cdlarification, when you say "those documents," which
14 record. 14 are you referring to, Mr. Small?
15 Q. It's upcoming. 15 MR, SMALL: [ understand from the witness
16 A. T'm sorry? 1€ that Uma Nanjundan did some valuation and, you know, |}
17 Q. It's upcoming. 1have it in my stack. 17 presumably that valuation that Mr. Whitlock just :
18 A, Okay. : 18 referred to is committed to paper in some fashion.
19 Q. What transpired between youy and Mr. Brian| 12 MR. PAHUTSKI: 1 think Mr. Whitlock
20 Savoy? 20 fiestified that he wasn't surc whether or not there
21 A. 1talked to Brian to see if Mark Krabbe 21 was paper.
22 was the guy to talk to. I assumed that it was and 1 22 MR. SMALL: I know.
23 went to Brian, his boss, to make sure that that was MR. PAHUTSKI: I don't know whether or
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MR, SMALL: Because it appears to be
covered by the subpoena, could you check on that fori
me?

MR. PAHUTSKI: Well, you have the
documents as well, you can determine whether they'rg
in there. 1'd have to look through these, you know,
one by one to determine whether that is in there.

MR. SMALL: Okay, Tried to shortcut the
process a little bit by just asking, but we can look
through the documents.

Q. (By Mr. Small) Okay, Mr, Whitlock, do you
know Jim Gainer?

A. I've met Jim.

Q. Okay. Have you had dealings with
Mr. Gainer in connection with DERS business?

MR. PAHUTSKI: Objection. Mr. Gainer is
and has been acting as an attorney with the company
and any of those communications would be subject ta
attorney-client privilege.

MR. SMALL: Well, I asked the witness who
his attorneys were, and Mr. Gainer's name never came
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this deposition to the extent that Mr. Gainer's not
serving as an atiorney, the company isn't able to --
isn't entitled to claim an attorney-client privilege,
and I believe the witness just said he didn't deal
with him in a legal capacity.

MR. PAHUTSKI: Mr. Gainer has in the past
served as an attorney. I don't know whether he is
now or not serving as an attorney for the company,
but he has, and any of those past communications
would be subject to attorney-client privilege.

MR. SMALL: Just for the record, although
this is a delicate matter, 1 think we could delve
into Mr. Gainer's activities that are legal and
separate it from his nonlegal capacities, but I'l]

move on with this.
Q. You recognize the title Managing Director

of Commercial Asset Management? That's you, right? .

A. No.

Q. No? Do you recognize that title?

A. ldon'.

Q. Okay. How about you mentioned Vice
President and Generai Counse{ of the Commerciai
Business, I think you identified that as Jeff Gollomp
previously, Is there a position [ike that today?

T ST

22 up. 22
23 MR. PAHUTSKI: The witness also said 23
24 there are perhaps other attorneys working for DESS | 24
Pagé 75
1 who have represented DERS from time to time and, 1
2 nevertheless, even if -- well, although Mr. Whitlock 2
3 did not name Jim Gainer as one of the attorneys 3
4 representing DERS, Mr. Gainer may have had 4
2 communications with Mr. Whitlock regarding other 5
6 matters. 6
7 I'm instructing the witness not to answer 7
8 that question. 8
9 MR. COLBERT: DE-Ohio would also point 9
10 out that Mr. Gainer is an attorney of record in these |10
11 proceedings. 11
12 Q. Why don't we ask the witness, the 12
13 president of DERS, have vou sought legal advice from; 13
14 Mr. Gainer? 14
15 A. No. 15
16 Q. So your contacts with him have been 16
17 nonlegal 17
18 MR. PAHUTSKI: Objection. Whetherornot | 18
19 he's had contact with Mr. Gainer is still the subject 13
20 of atiorney-client privilege. 20
21 Instruct the witness not to answer that 21
22 question, 22
23 MR. SMALL: I'll mark this as & matter 23
ﬂ_ that mlght have to be mqu1red mto m a repea of i

Page 77

A. Not to my knowledge.

Q. Do you recognize the title Director of
Regulatory initiatives?

A. No.

Q. Vice President of Trading?

A. Yes. ;

Q. [sthai Mr. -- would that be Mr. Farley? §

A. 1 was Vice President of Trading at one
time.

Q. At one time?

A. Yeah,

Q. Okay.

A. Tdon't know if we covered that in the
previous guestion, but you can add it.

Q. Irecall you saying that you had a couple

positions in the trading capacity.
A. Okay,
Q. Who succeeded you in that position?
A. Kevin Paley.
Q. Kevin Paley? Could you speli that last
name?
A. P-a-l-e-y.

p PESIdBIlt of radm p?

Q. Isthat Mr. Paley currently employed asa

e T
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Page 78 Page BO 3
1 A. No. 1 MR. SMALL: I tried to segregate this to :
2 Q. Okay. Was he succeeded by somebody? 2 the end of the deposition, and we are getting to that
3 A Yes. 3 portion, but there may or may not be sections that :
4 Q. Who was that? 4 are still confidential coming up.
5 A. [believe it was Jack Farley. 5 MR. PAHUTSKI: Let's try this: We shall
] Q. Okay. And has Mr. Farley left that 6 on the record designate all of this material to be
7 position? 7 confidential from this point forward unless -- until, |
& A. He's no longer an employee of the Duke 8 Mr. Small, you identify something that perhaps is ]
9 companies. 9 not, as you've framed the question, doesn't pertain. |
10 Q. Did somebody succeed him in that 10 MR. SMALL: Okay.
11 position? 11 MR. PAHUTSKI: That way --
12 A. We sold the business. 12 MR. SMALL: I have something coming up
13 Q. Now, at various times, and we're going to 13 and I will ask him again.
14 have a look at an option agreement later on, but 14 MR. BOEHM: Excuse me, can I interrupt
15 you've referred to option agreements, Generally 15 and ask a housekeeping question I guess? Maybe it's
16 speaking, option agreements have provided for 16 in one of the subpoenas or answers. How long do you
17 payments by DERS to certain other parties tothose | 17 folks expect to go this afternoon, Jeff? 1‘
18 option agreements; is that correct? 18 MR. SMALL: I think it may be around £
1% (CONFIDENTIAL PORTION EXCERPTED.)} 19 6 o'clock.
20 20 MR. BOEHM: 6 o'clock.
21 21 MR. SMALL: The court reporter was asked
22 22 1o be here until 6 o'clock.
23 Q. Okay. 23 MR. BOEHM: Okay. If we're not finished
24 MR. PAHUTSKI: We need to designate that { 24 today, do you plan to continue to tomorrow or the --
Page 79 Page 81
1 answer as confidential under the confidentiality 1 MS. JOHNSON: No, this is not a
2 agreements we signed with the parties here and the 2 continuing deposition.
3 protective agreements signed with OCC here today. | 3 MR. SMALL: I think we'll be able to
4 MR. SMALL: Okay. 4 complete this today.
5 MR. PAHUTSKI: And a continuing 5 MR. BOEHM: Okay.
6 designation, again, any discussion regarding the 6 (CONFIDENTIAL PORTION EXCERFTED. )¢
7 option agreements or the predecessors will be 7
8 designated confidential material, among other things.; 8
° MR. SMALL: We will have a series of °
10 questions here, so I'll consider all these questions 10
11 tobe covered by the confidentiality agreement. 11
12 MR. PAHUTSKI: Thank you, Mr. Small. 12
13 MR. COLBERT: If I might, will everything | 13
14 from this point on be confidential, Mr. Small, oris | 14
15 there a way that we could do it so that we aren't 15
16 going back and forth to the public part of the 16
17 transcript? 17
18 MR. SMALL: Ican't tell. 1just don't 18
19 know. We're getting towards that part where sections 19
20 of it will be, but I can't completely anticipate how 20
21 you will treat or how Mr. Pahutski will ¢treat 21
22 matters. 22
23 MR. COLBERT: I was trying to make it 23
24
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easy for the court reporter.
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Page 78 Page B2 |
1 1 handled by Accounts Payable. And so1don't know how
2 2 many people can actually process the payment,
3 3 Q. Allright. Let me go back fo your
4 4 statement that you authorized payments in 2006. What
5 5 were you doing?
& 6 A. I was authorizing the payments. g
7 7 Q. And that dogsn't need 1o be done anymore? :
g 8 A. No; the payments are calculated, right? i
9 9 And then there's a signature saying, yeah, process
10 10 the payment, right? I don't know who all can do
11 11 that. 1did that. T don't know wha all can do that.
12 12 Q. People in Accounts Payable can do that,
13 13 A. Ibelieve sa, 1don't know who all can.
14 14 Q. Those are Shared Services employees.
15 15 A. ]think so,
16 16 MR. SMALL: I'm going to mark an exhibit
17 17 7.
18 18 (EXHIBIT MARKED FOR IDENTIF iCATION
19 A. That's typical of option agreements where | 19 Q. Exhibit 7 is renewal application to the T
20 somebody pays a premium to the writer of the option] 20 Public Utilities Commission, again, certificate
21 The holder of the option pays a premium to the writey 21 number -- certificate case 04-1323-EL-CRS. 1don't
22 ofthe option. 22 see a date stamp on it, but the stamp at the bottom
23 23 says "October 3rd, 2006."
24 24 I'm going to direct your attention to 7
Page 81 Page 83 '
1 1 Exhibit C-3, it looks like this. It's about midway
2 2 through the document. And I'm starting with -- there
3 3 are actually many exhibits called C-3, so you have tof
4 4 go to the first one.
5 5 That's fine, you're in the right place.
£ Q. (By Mr. Small) Back to the option &€ Now, I'm on an Exhibit C-3 that shows the
7 agreements, who's authorized for DERS to pay outthe | 7 name Lon Mitchell at the top. Are you there?
8 amounts in the option agreemenis? Do you understand | 8 A. Yes.
9 the question? 9 Q. Do you know who Mr. Mitchell is?
10 A. [ believe I do. 10 A. Ido. :
11 Q. Okay. 11 Q. Whois he?
12 A. Someone in Accounts Payable is authorized | 12 A. He's the chief financial officer and
13 to process payments, 13 treasurer of Duke Energy Retail Sales, LLC.
14 Q. Can you authorize a payment under the 14 Q. Would you give that to me again?
15 option agreement? 15 Chief -
16 A. 1believe | have authorized some 16 A. It's actually on the document.
17 payments, actually, in early-2006, 50 yes. 17 Q. Okay. Chief Financial Officer?
18 Q. How many people wauld have such 18 A. Yeah, Ijustread what it said.
19 authorization? 19 Q. Very practical.
20 A. Tthink for clarity I should say this, 20 A. Thank you. b
21 right, I mean, once the premium -- once the option 21 Q. Do you know Mr, Mitchell? '
22 agreement is reached, right, the calculation of the 22 A. Help me with the word "know," right? of
23 premium and the payment of that is really governed by | 23 Q. I'm sorry? o
A. He]p me thh the word "lmo )i
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Q. Well, the question is of the nature of
you're the president of DERS.

A. Yeah.

(J. This is the chief financial officer of

DERS. !think it's a natural question to ask whether|

you know the chief financial officer of your
corporation.

A. Yeah, | know him.

Q. Okay. What are his responssblht[cs?

A. He does financial -- he keeps the
financial records and he does -- performs a treasury
function for DERS. He maintains the --

MR. PAHUTSKI: You've answered the

question.

THE WITNESS: Yeah.
Q. Is he a Shared Services employee?
A. [believe so.

Q. Deoes he provide financial record-keeping
functions for other Duke entities?

A. ldon't know.

Q. Would you turn to the next page? You can
see here | have a balance sheet, December 31st,
2005, and we have some accounts receivables and
accounts payable by DERS. Do you see that?
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has not had revenues in the past, correct?

A. 1believe that's what [ said. I'm not --
we should look at the transcription and see, [ hope
that's the right word, "ranscription,” fo see if
that's what 1 said.

Q. Between the two | see a very large
decrease in Administrative and General Expenses
between 2005 and 2006, Do you know what the reason
for that is?

A. Idon't.

It's probably the allocation of time,

right? When 1 spend time as a Shared Service
employee and 1 spend time on DERS activities, I'll
iake my -- my time will get processed through a, you

know, an intercompany accounting system, 1 don't know ‘

what the name of it is, but it's probably - probably
reflecting, at least the idea that the budget in 2006
said that there was going to be less time by Shared
Service employecs being allocated to Duke Energy
Retai] Sales. That's the only thing that I can
surmise from that.

Q. And "less time" means reduced level of
activities?

A, Just less time. Could also be that --
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A. Tdo.

Q. What documents or agreements govern the
intra-Duke affiliate transactions that are
represented by those balance sheet accounts?

A. [ don't know.

Q. Is Mr. Mitchell the person who would
know?

A. Ican't speak to what Mr. Mitchell knows
or doesn't know,

Q. Is there anybhody besides Mr. Mitchell
that deals with the financial accounts of DERS?

A. In one of my previous questions [ told
you that there were two individuals, Brian Savoy and
Mark Krabbe.

Q. Thank you for refreshing my memory. |
forgot about them.

A. That's fine.

Q. Let's move on to the income statements,
2005 is on the next page - sorry, they're all
labeled C-3 -- and the following page is the budgeted
statement December 31st, 2006. Do you have those
two statements?

A, Tdo.

24
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MR. PAHUTSKI: You've answered the
question.
THE WITNESS: $285,000. I don't know.
{Discussion held off the record.)
Q. Now, the losses that are shown here, the
operating loss which was a little over $14 million in
2005 and a little over 322 million for the budgeted

statement for 2006, do you know how that is accounted ;

for on the books of the affiliated companies?

MR. PAHUTSKI: Objection; the question
assumes facis not established. There's been no
discussion about whether or not affiliated companies
have any relationship to these operating losses.

Q. Mr, Whitlock, in the fiking to the Public
Utilities Commission you've seen, haven't you,
consolidated baoks for the affiliated companies?

A. 1don't understand the guestion,

Q. Well, there are financial statements for
consolidated Duke entities or predecessors, not just
for their individual companies; isn't that correct?

A. You're going to have to repeat the
question. Sorry.

(Question read. )}
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1 Q. Okay, And, again, when these losses are 1 we compete in an auction and we win load in a ;

2 cansolidated in that fashion, what are they 2 wholesale auction or we serve retail customers, we

3 consolidated with? 3 will do it at a margin that produces margins.

4 A. What accountts? 1don't know. 4 Q. Yeah, that struck me. A little while :

5 Q. Do you know who would know? One ofthese| 5 back you told me that DERS was formed because of |

6 three accounting people that you mentioned? 6 generation deregulation in order to provide the

7 A. [don't know if they would know. 7 ability to participate in retail auctions. Now,

8 Q. Okay. Back to the option premium which 8 these option payments are not in connection with any

8 is shown on both of these exhibits, both of these 9 retail auction, are they? 3
10 income statements, one for 2005, one for 2006, 2005 | 10 A. The option payments are with retail :
11 there's $13.8 million, in 2006, $22.2 million. 11 customers. :
12 MR. PAHUTSKI: Let the record reflect 12 Q. That wasn't the question. The question :
13 those are approximations. 13 is whether they're in connection with an auction. e
14 MR. SMALL: Yeah, those are round-ups. 14 A. [ believe that, and we can go back to the
15 Proper round-ups. 15 record, but I believe that I said that we were I
16 Q. Do you know if there were any payments 16 talking ebout why Duke Energy Retail Sales was :
17 before 20057 ‘ 17 created, and one of those -- one of those reasons was §
18 A. No, but I don't think there were. 18 to participate in wholesale auctions, and 1 believe
19 Q. Okay. What is the purpose of the 15 we talked about New Jersey and Illinois at the time.
20 payments? 20 Does that answer your question?
21 A. The purpose of the payments is so that 21 Q. Well, you said it was formed for that ._
22 DERS has the ability to, if prices go lower, to put 22 purpose. ;
23 load to these customers and serve them, actually 23 A. It was formed for a variety of purposes,
24 provide electricity and capacity at a predetermined 24 right? 1 mean, it can serve retail load in Ohic. It

Page B9 Page 91

1 price. We bought a put option. And right now on the 1 could participate -- if we had an auction in Ohio, it i

2 financial statements all you see is the premium paid. 2 could participate in that auction, ltdid the -it . .

3 Q. And what do you mean by "right now"? 3 could participate in the New Jersey auction. It '

4 A. Twas talking about C-3 that you saw, 4 could participate in the Hlinois auction.

5 basically in 2005 we didn't exercise the puts and 5 If we chose to go to Texas, and I'm not

6 sell electricity at the strike price to any of the & familiar with the laws in Texas, but if we had to

7 customers that DERS has. 7 have a certified retail supplier, this is the entity :

8 Q. Andyou didn't do it -- 8 that we would use to participate in those auctions. |

E A. And in 2006 the budgeted statement of S That's what I believe I said. ;
10 income assumes the same thing. 10 Q. Would you turn to Exhibit C-7 in what we {
11 Q. And putting aside the assumption, DERS 11 have as Exhibit 77 3
12 did not exercise those options during 2006. 12 MR. PAHUTSKI: Let the record reflect P
13 A. That's true. They were out of the money. 13 that Mr. Small is stili referring to Exhibit 7. k
14 Q. How does your corporation -- well, yours, 14 MR. SMALL: Whitlock Deposition Exhlblt 1
15 you're the president. How does the company survive |15 7. i
16 year after year with only losses, no revenues? 16 MR. PAHUTSK1: Thank you.
17 A. 1 mean, there are a lot of companies that 17 Q. And you are looking at the first full
18 don't make money, right? We have two years of 18 page of content, that's what I'm going to ask you |
19 business where we don't have revenues. Idon'tknow |12 about. i
20 if that's, you know, we paid for options, those 20 ;
21 options are not in the money. 1t would be foolish 21 3
22 for us to exercise those options, right? This 2z
23 business vehicle is -- it's not -~ there's days -- 23 '

24
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(OPEN RECORD.)

MR. SMALL: Well, I've kind of overshot
the mark, but the real question is are we out of
confidential information? I'm not sure we are.
We're looking at -- we're looking at public
documents.
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off of their website, indeed in the lower left-hand
corner is dnb.com/scripts. | have no idea when this
was done.

Q. Isitalso - it's possible that it's
incorrect as well? It's not an internal document. :

A. It'sa D&B document.

Q. Okay. I'm asking whether it could be
incorrect.

A. Idon'tknow.

Q. Do vou know if there's ever been an
employee of DERS?

A. We talked about some of the employees.
Jason Barker was an employee of DERS.

Q. Actually employed by DERS?

A. No. Wait a second, Sorry, he was a
Shared Service employee.
Right.
Well, I don't know,
Okay. You don't know of any employees o ,

T T |

Ol e e

No.

And annual sales, I think from our
prevmus questions and answers we established DER$
has had zero revenues. Do you know where the 300 §

O~ s LW N
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MR. PAHUTSKI: Yeah, I would consider
these public documents not to be confidential.
MR. SMALL: This is not part of the
confidential record.
(OPEN RECORD.)
Q. Do you see the four employees on that
sheet?
A

Q.

I do.

Do you know why it says four employees?
A. lassume because they had four employees.
Q. At what point in time? And the "they,"

this is DERS; is that correct?
A. Correct. I'm saying at this time, right,

I don't know when this document was prepared, but af

the time of this document there were four employees
in DERS, or at this time Cinergy Retail Sales.

Q. The date ['ve got on this for docketing
in the PUCO is October 3rd, 2008, not very long
ago.

A. Okay. This is a D&B report, and I'm
saying [ don't know the date of this D&B report —

Q. 1see.

A. --right? | mean, this D&B report, you

_can pwrmt it out of D&B Thls looks hke a prmtout

D~ ;W N

pcopie that I talk to — I 51t on a very w:deo

Page 94 |

comes from?
A. Noidea.
Q. Allright. Let's go of the record.
(Recess taken.)
MR. SMALL: Let's go back on the record.
[ have a couple of -- in order to best segment the
record into confidential and nonconfidential, I have
a couple of follow-ups on things P'm preity sure are
nonconfidential and then we'll go into the
agreements, okay?

Q. Previously you made a statement, well,
actually you made statements about not knowing
certain people's functions in the Duke-affiliate
structure. Regarding this separation of the *
generation and the ~- what did you call it, the wires
function? Does that sound fair?

A. Tdon't remember. Go ahead and ask your -}
question. :

Q. The generation from the nongeneration E
portion of it. How do you know what side of the
business somebody's on so you know whether you caf
talk to them or not? i

A. Well, let me say this, right, ] mean the ‘
-en 4

o

22 (Pages 91 to 94)
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floor that is restricted, has restricted access,
there are places that I just can't go, so I know
those places that I can't go because my card key, you
know, alarms will go off and people will - so that's
one way [ know,
The other way I know is that, you know,

I'm trying to -- that's primarily the way. But the
people that [ deal with day in and day out, I have
the ability to deal with. And if I have to have
conversations with somebody where 1 have a question,
P'll typically consult an attorney to find out that
I'm not going to get in the briar patch of code of
conduet.

Q. That's when you're going further aficld?

A. If1had a question, I would ask. So!
would say | generally know who I can talk to. 11
have a question about whe I can 1alk to, § will ask
someone.

Q. There's no guide, there's no book,
there's no -

A There's all kinds of training on code of
conduct, right? [ mean, [ --

Q. That's not what I meant. I meant books
that would identify a person with ong side of the

O ~J h W & W
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A. Well, I mean, let's go to one of the
documents. I thought I saw his name on some of these
documents.

I might have been mistaken.

Q. But you previously described people who
were able 1o -- I believe we had some questions and
answers regarding the authorization of certain
payments —-

A. Right.

Q. --and you discussed there would be
certain people, accounting type people, processing
type people, who could anthorize those payments or
who process those payments, and are you saying
Mr. Ziolkowski is one of those people?

A. 1seem to remember seeing a document with
his name on it and it was processing a payment.

Q. Okay,

R

MR. SMALL: I believe this is the time.

MR. PAHUTSKI: Thank you.

Mr. Small has indicated that we're going
to begin a discussion of the option contract or the

contracts that DERS may or may not be entered into, ~ §

and we consider al] of the answers to these questions
and perhaps the questions themselves, to the degree

an ] Oy s W
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business or another.

A. Tdon't want to say there isn't. If
there is, I haven't seen it.

Q. Okay. I have a couple of other names
that I would like to know if you can identity these
individuals. Jim Ziolkowski, Z-i-0-l-k~0-w-s-k-i.

A. I've seen his name on some of the
documents that we produced for you on the payments,

Q. Yes.

A. Solrecognize his name.

Q. He's labeled Rate Services, does that
tell you where he works?

A. Sounds like Rate Services,

Q. What is Rate Services?

A. Tdon't know.

Q. Ithought you might know betier than |
do, but okay.

You don't know him personally.

A. No.

Q. Okay. And you don't know whether he has
any connection or not with the DERS,

A. Well, he has a connection in that he
processes the payments, right, but --

Mo
o

Q. Processes payments?

Q ~I U o W N

w

10
11
12
13
14
15
16
17
18
19
20
21
22

Page 98

they reference substantive matters with respect to
those contracts, to be confidential under the
confidentiality agreement signed by the parties today

and the protective agreement signed by OCC and DERS - .

today.
MR. SMALL: And, therefore, this pottion
will be marked as Confidential in the transcript.
MR. PAHUTSKI: Yes. Thank yow
(CONFIDENTIAL PORTION EXCERPTED.)

_
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1 1 MR. COLBERT: Thank you. :‘
2 2 MR. SMALL: Thank you, that's very
3 3 useful. ,;
4 4 The page with the actuals on it is 517, ]
5 5 Bates stamp 517, and the page with the title
© 6 "2006 CRS Option Payment Budget" is Bates stamped |
7 7 516. B
g 8 MR. COLBERT: Thank vou. :
9 Q. Mr. Whitlock, are you familiar with the 3 Q. (By Mr. Small) Now, ] referred tO-
10 organization and the actual party in this case | 10 You said you were more familiar with the - I'm
11 refer to as the 03-93 case on remand, the 11 sorry, you were more familiar with what? 1don't
12 organization called th 12 want to mischaracterize it.
13 A. ['m more familiar with the agreements by | 13 A. The cournterparties.
14 the counterparty terms as opposed to broad 14 Q. Counterparties, right. This document
15 categorizations, but if we go to a document, I can -- | 15 appears to organize them into groups. Is it my
16 Q. Okay. 16 understanding thay
17 MR. COLBERT: Excuse me, Mr. Small. To| 17
18 make sure, the documents that you're putting on the | 18
19 chair back there, those are confidential documents to { 12
20 he collected at some point? 20
21 MS. BOJKO: Yes. 21 A. Not really.
22 MR. SMALL: I know. 22 . Okay. Do you understand the designation
23 MR. COLBERT: Thank you. 23
24 MR. SMALL: The problem is they appear to} 24
Page 99
1 be made as — do you want to see one? They are 1 g
2 supposed to be two-sided decuments, some of them are 2 ;
3 one-sided, but I think we have enough two-sided ones 3 F
4 to do the job. 4 Q. They're a party to the case.
] MR. COLBERT: We tried to provide the 5 A. Okay. ,
¢ whole thing. 6 .
7 MR. SMALL: It's our poor copying. 7 :
8 MR. COLBERT: Isee. g A. Okay. ' 4
S MR. SMALL: I'll put them down here. 5 Q. Ionly say that because they're parties '
10 MR. COLBERT: I wanted to make sure they 10 to the case. “ L
11 wouldn't Izave this place. 11 A, Okay,
12 MR. SMALL: Say no more. 12 Q. What is your understanding of what these I
13 (EXHIBIT MARKED FOR IDENTIFICATION.} 13 rows are
14 Q. (By Mr. Small) And we have marked that as 14 '
15 Exhibit 10, and ] haven't referred to an Exhibit 8 or 15
16 9 yet, but ! may yet. Now, just 2 moment ago you 16 isthat what -~
17 were talking about -- what I have here as Exhibit 10 17 Q. How do you arrive at these numbers? E
18 isadocument on one side called 2006 CRS Option 18 A. These look like
12 Payment Budget, on the reverse side appears to be 19
20 some -- the feature seems to be actuals through June 20 . Go ahead.
21 of 2005. 21 A. -- by those catagories.
22 MR. COLBERT: Mr, Small, can you 22 Q. And what are those categories? -
23 reference a Bates number so we can follow? 23 .
24

24

MR. SMALL: Yes.
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Q.
the terminology you're using?

A. No.

Q. So who are the counterparties?

A. That's where I'm going to have to -- the

eyre -- | mean, we provided the
ocuments.
Q. Okay,
A,

[==RN B o LR 6 L BTSSR FURSY i )

Q.

Page 104}

A, Yes.
. Okay.

Do you know who the - let's move

A. Again, [ know the counterparties, it
wauld be helpful if vou grouped them by th

Q. Okay, let's mark this as an exhibit; 11.

14 14 (EXHIBIT MARKED FOR IDENTIFICATION
15 MR. BOEHM: Jeff, does that have a Bates '
16 number?
17 MR. SMALL: Yes, it does. Exhibit 11 is
18 Bates stamped 320 through 326.
19 MR. BOEHM: Thank you.
) 20 MR. SMALL: Very good clarification. | f
21 didn't have the documents earlier, so I'm not :
Q. Okay. And these total on the sheet to 22 organized according to Bates stamps. 3
*Do you see that on the 20067 23 Q. Do you see at the top the date November
. Tdo. 24 22nd, 20047 ;
Page 103 Page 105§
1 Q. And poing back to Exhibit 7, do you 1 A. Yes.
2 remember we did that C-3, the income statements? 2 Q. This is an agreement between DERS' E’
3 A. Yeah. 3 predecessor, CRS, and certain member organizations |
4 Q. It's before, 4 that for the purposes of the 03-93 case were -
5 A. Oh, C-3? Ithought you said "C-7," I'm 5 identified “m
© sarry. 6 MR. § : ThopeT haven't gone too ¢
7 Q. C-3. 7 far, David, but it was in your motion to intervene. §
8 A. Okay. 8 I'm sorry? I didn't catch :
g Q. Now, | see a number for ‘ 9 it E
10 do |10 MR. SMALL: These are your members and
11 you see that? 11 those were in your motjon to intervenc.
12 A. What page of C-3 are you on? I'm sorry. 12 *Sure.
13 Q. Budgeted statement income for the vear 13 Q. Do you recognize these as counterparties
14 ended Drecember 31st, 2006. 14 tp option agreements?
15 A. Yep, I see that. 15 A. ldo.
lg Q. And since they both appear to be budgets, 16 Q. Now, I would turn to the last page, I
17 they should be -- they're comparable. In other 17 see-- :
18 words, they're both budgets for 2006 option paymenis;| 18 (Discussion held off the record.) :
19 is that comrect? 12 Q. Would you turn to paragraph 7 of the
20 A. Yes. 20 agreement? I'd forgotien this part of the question
21 Q. So nearly all of the budgeted -- I'm a 21 and answer we just went through, but do you recognize
22 little bit confused 22 this as an agreement between what we've been caling |
23 23 DERS, which includes CRS, and these identified !
.C% i _ AM _1 dont k“f‘f ‘ 24 es 1n the ﬁrst par ThlS isa DERS ‘

6
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Page 106 Page 1081
1 contract, isn't it? 1 :
2 A. . 2
3 Q. Let's just stick with this agreement. 3
4 A, Fair enough. 4
5 Q. Is this agreement with DERS? 5 A. Yes. It'sin--yes,
6 A. Yes. 6 Q. Where did you see that? 1 think you --
7 Q. Okay. Now if you could move to paragraph 7 where did you spot the—
€ 7. In paragraph 7 there's a reference to Cincinnati 8 A. 5.7 of the contract, of the option
9 Gas & Electric Company's next distribution base rate | © payment contract.
10 case; do you see that? 10 1 should also point out that these
11 A, Ido. 11 agreements —
12 Q. There's an agreement there that says 12 Q I'm sorry?
13 13 A
14 14
15 15
16 Do you see that? 16 Q. Those paragraph numbers? f
17 A. ldo. 17 A. I'm sormy, it's page 5, Bates stamp 324. .
18 Q. That's a provision that includes -- 18 Q. Goalittle more slowly. I can't follow '-
19 that's a provision involving Cincinnati Gas & 19 you 4
20 Electric which we've been otherwise referring to as 20 A. Allright. Bates stamp 324, :
21 DE-Ohio. Why is that in a DERS contract? 21 MR. SMALL: 324? I'mon 11.
22 A. Twasn't a party to negotiating these 22 MR. PAHUTSKI: We're on the Exhibit 11,
23 contracts, so [ couldn't tefl you why it was in 23 Mr. Small.
24 there, but it seems odd to me because DERS could not] 24 MR. SMALL: Okay.
Page 107 Page 109
compel Cincinnati Gas & Electric Company to do 1 Q. TI'msorry. What was the number?
anything really other than to say — to ask for that 2 A, 324,
filing, but they can't compe the Cincinnati Gas & 3 Q. Yes.
Electric Company to do anything, 4 A. There's -- [ think it's 12A where it

o =l gy LN ek 0 A

A, Yes,
MR. SMALL: All right, let's mark this as
Exhibit 12.
(EXHIBIT MARKED FOR IDENTIFICATION. )
Q. Now, we're going to be using Exhibit 11

and Exhibit 12, s the first identified
counterparty in paragraph | of Exhibit 11, right?
A. Yes.
Q. And Exhibit 12, what is that document
Bates stamped 1 through 147
A. That's

l JLISt askecl you wha

Q Yes.

-

A We had an option — we had

s GrEE B et e
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1 the language.

2 What was the question again, I'm sorry?

3 (Question read.

4 A.

5

6

7 Q. We'll go back to Exhibit 11,

8 A. Okay.

9 Q. First paragraph;—
10

11
12 A. Yes.

13 Q. Are the terms, many terms of the

14 agreement in what's marked as Exhibit 11, is there a
15 general correspondence between those terms and the
16 terms of the option agreement, Exhibit 127

[ e e N L B O R S I

A, Yes.
. Let's go back to paragraph 12,

A. Idon't believe so.
Q. Well, in the FPP case that you're x

Q. Allright. There are more than one

22
23 A. No. It's not correct. 23 agreement with the same parties, and we'll get to
24 {Discussion held off the record.) 24 Exhibit 13 in a little bit. Sorry if we're out of
Page 111 Fage 113§
1 Q. There's an agreement wit there's -- 1 order.
2 Objection. There's no 2 MR, SMALL: Let's make this Exhibit 14,
3 evidence -- 3 (EXHIBIT MARKED FOR IDENTIFICATION.};
4 MR. SMALL: Okay. 4 MR. PAHUTSKI: I'm sorry, this was 1
5 - exhibits or anything 5 exhibit? ‘
6 showing tha 6 THE REPORTER: Fourteen. E
7 MR. SMALL: Allright. There's an 7 MR. PAHUTSKI: Thank you. 3
8 agreement with counterparties that have been g MR. BOEHM: And what's the Bates number?
9 identified in this case as || | 9 MR. SMALL: It's 327 to 332,
10 {EXHIBIT MARKED FOR IDENTIFICATION.) 10 Q. (By Mr. Small) This agreement, let's
11 Q. Mr. Whitlock, I'm going to go back 1o 11 compare it with Exhibit 11, This agreement is also 5
12 Exhibit 11 and paragraph 2, option A. At the bottom 12 with—is that correct?
13 of that paragraph, it's labeled as option A, there's 13 A. No.
14 a reference, the last words in that paragraph are 14 Q. —
15 Do 15 A, Yes.
1% you see that? 16 Q.
17 A. ldo. ' 17
19 1@ A
20 A. Idon't Z0
21 Q. 21
22 22 Q.
23 23
24

24 have labeled as Exhibit 117

T A T e L S S R R R ot Y- it e ez Com e e e T T e
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Page 114 Page 116
1 A. Tdon'tknow. 1 wasn't & party to the 1 Q. Let's go to Exhibit 13. o
2 negotiating of these contracts, so I don't know 2 Mr. Small, do you have |
3 exactly. 3 another copy of Exhibit 137
4 Q. Were you involved in the creation in any 4 Thank you.
5 way of the option agreements, for instance, Exhibit 5 Q. Mr. Whitlock, do you know the reason why
6 127 6 there are multiple agreements with certain parties in
7 A. 1was not. 7 this, as we've gone through Exhibits 11, 14, 15, and |
8 Q. Okay. I'm going to mark Exhibit 15 Bates 8 the option agreement 12? You have Exhibit 12, don'ty
9 stamped 333. 9 you? R
10 (EXHIBIT MARKED FOR IDENTIFICATION,)y 10 A. Tdo. : F
11 Q. Now, this agreement -- I'm sorry, this 11 Q. Okay. Do you know why there are multiple
12 document is dated which is after 12 agreements with these parties?
13 the option agreement; is that correct? Or let me go 13 A. Idon't.
14 back. 14 Q. Did you have any part or play any role in
15 15 negotiating them?
16 16 A. 1did not.
17 17 Q. When did your role start with the option
18 Correction for the record. 18 agrecments? Was that just 10 process payments?
19 The letter refers to 19 A. It was — yeah. So it was in - that was
20 20 the first thing that I did relative to the option
21 21 payments was to process the payments or approve
22 Could you reread the 22 payments.
23 gquestion, Mr. Small? I'm sorry, 1 lost it 23 ). Now, Exhibit 13, which starts at Bates
24 MR. SMALL: Let me start over again. 24 stamp 334, has an agreement and it mentions 1
Page 115 Page 117}
1 Q. Mr. Whitlock, is there a option agreement 1 this case; do you see that? The first paragraph.
2 between DERS an and is there an option agreement; 2 A. lda.
3 between DERS an that predates& 3 Q. Sothese are -- the named partics are
4 A. 4 is that your understanding?
5 Q 5 A. Imean, the agreement says it's between :
& & Cinergy Corp. through its agent Cinergy Retail Sales
7 such an agreement, it would be in the materials we 7 i
B produced. Mr. Whitiock abviously is having 8

O

difficulty locating that, but if there is one, it

10 would be in the materials we produced.

11 MR. SMALL: This is kind of foundational.
12 1believe there is an agreement,

13 Q. The next question is going to be what is

14 the purpose of this letter which

15 is Exhibit 157 Ifyou can answer that without going
1¢ through the document book, that would be fine.

17 Al
18
15 Q. And would that be in a preexisting option
20 agreement?

21 A.
22
23 Q. And that's when it's amended.

24 A. That's what it appears to me.

T e A T S e e AT N e
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effect?

Q. Sothe agreement is wit
A. 1don't know what "further benefit"
means. :

Objection. Objection. I '}
think that mischaracterizes what Mr. Whitlock just
testified to.

MR. SMALL: He just read it. T asked for
his interpretation. ]
bject in that it could E
call for -- that calls for a legal conclusion as to :

contract interpretation, and Mr. Whitlock's not an
attorney trained to interpret these contracts from a
legal perspective. ki

Q. Now, Mr. Whitlock, is this agreement in

9 (Pages 114 to 117
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Page 120}

1 A. No. 1 members named therein? :
2 Q. Anc why not? 2 MR. COLBERT: What Bates number are you k
3 A. Because it was superseded by option 3 looking at now, Jeff? :
4 agreements wit_ 4 MR. SMALL: Bates stamped 50 is Exhibit 1
s S 5 Na. 17.
6 The other thing that I should peint out 3 Can you repeat the ;
7 is on page 338 that this agreement, again, has 7 question, Mr, Small? f
8 8 (Question read.) 1
9 9 Q. _And what | mean "members named therein,”

10 Q. And that was Bates stamp 3387 10 I mean was named in Exhibit 13 and 16.}

11 A, Yes, sir. So this would supersede the agreement with -- i

12 MR. SMALL: And lef's mark this as involving 3

13 Exhibit 14. 13 A. It does on Bates stam

14 — What are we marking 14 talks about '

15 Exhibit 147 15

16 MR. SMALL: Sixteen. 16

17 (EXHIBITS MARKED FOR IDENTIFICATION)) | 17 Q. And, again, you didn't have anything 1o

18 - 341 is now Exhibit No. 167 18 do with negotiating or creating this, you came in at

19 THE REPORTER: Yes. 19 the point where you were processing payments.

20 MR. SMALL: Why, is there some confusian? 20 A. These were existing agreements.

21 MS. BOJKO: It was not marked previously. 21 Q. Okay. Does DERS hav ements with

22 MR. NEILSEN: Okay, we were just talking 22

23 and the agreement you were just talking about with 23 A. Not to my knowledge.

24 the withess that was number — 24 ). Have you ever heard of _ He

Page 119 Page 121 |

1 MS. BOJKO: The- agreement, that 1 would be legal counsel for them. j
2 is Bates stamped 334, 2 A. No.
3 MR. NEILSEN: Yes. That is exhibit 3 Q. Have you in the -~ and when I say "you,"
4 nomber what? 4 DERS --
5 MR. SMALL: Thirteen. 5 A. Yes,
6 MR. NEILSEN: Thirteen? 6 Q. -- have agreements with the city of
7 MS. BOJKO: Yes. 7 Cincinnati? :
8 MR. NEILSEN: Thank you. 8 A. Yes.
g Q. (By Mr. Small) And No. 16 is an earlier 9 No? Nao.

10 agreement? 10 Q. Allright.

11 Can you clarify? Earlier 11 MR, SMALL: I thought the answer was no,

12 than what? 12 but...

13 MR. SMALL: Earlier than the Exhibit 13 13 Q. Have you had dealings with

14 agreement. 14 r with

15 A. It appears to be, yeah. 15 A. Not to my knowledge.

15 2. Do you know why there were muitiple 16 Q. Does DERS have any agreements with

17 agreements? 17

18 A. Tdont 18 A. Yes.

19 Q. Now, [ have an option agreement as 19 Q. And that was

20 Exhibit 17. 2Q That's all right, let's move on.

21 (EXHIBIT MARKED FOR IDENTIFICATION.} 21 Daoes DERS have any agreement with

22 Q. This is an option agreement involving 22 A. No.

23 ind is it your understanding that 23 I think we provided the documents and all

24

24

th agreements that DER‘ pe
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Q. I'm just doing a little housekeeping
here,
A. That's fair.
Q. Have there been any agreements with DERS

with

A, Tdon't know,
Q. Is there any agreement between DERS and
or have you ever heard of

[a B S RO 2 BT S P N TR )

(Xa)

10 bjection; compound

11 question. Can you ask that twice?

12 Q. Is there any agreement between-

13 nd DERS?

14 Again, as Mr. Whitlock has
15 indicated earlier, agreements between DERS and

16 customers of Duke Energy - Ohio that are parties to

17 these proceedings have been provided in the documents
18 we provided today.

Page 1Z4 [

(EXHIBIT MARKED FOR IDENTIFICATION. £
Mr. Small, just for :
convenience sake, are we through with exhibits up
through Exhibit 17 so Mr. Whitlock can just organize
this side of the table here?
MR. SMALL: I think so.
Thank you. 50 he just
needs to have in front of him at this point Exhibit
9 187

O~ oy N b P

10 MR, SMALL: Yes.
11 Thank you.
12 MR. SMALL: Imay have to go back to one

13
14
135
16
17
18
19
20
21
22
23
24

in a little bit, but right now I'm going to ask about
18.

MR. COLBERT: 18 which is Bates stamp
number?

MR. SMALL: It's 347,

MR. COLBERT: Thanks.

Q. (By Mr. Small) Have you seen this o
agreement before? Have you looked at this agreement =
before?
A. Thave seenit.

1% Q. Okay. Looks like your answer is "I don't
20 know," that I should look in the documents.
21 A. Yes. To both.
22 Q. Huh?
23 A. Yes to both. [ don't know, and you
24 should look in the documents.
Page 123
1 Q. Can you give an example — there's a

2 statement in one of your pleadings, meaning DERS's

" We've looked at several of these option

8
10 agreements
11 Do you know of any

12 provisions like that?

30 A

14 (3. What exhibit number are you on?

15 A. Idon't know. Exhibit 17.

16 Q. Allright. Please.

17 Al

18 Q. M

19 A. On Bates stamp 059, page 10 of the

20 sgreemen: (Y
21 Q. Okay.

22 — Mr. Small, we're

23 approaching 6 o'clock. Are we about to wrap up?
2 4 MR. SMALL: We are about to wrap up.

24

Page 125§

A. I'm assuming that it's on Bates stamp

352, it's Exhibit 1 of the a
N

"~ A. Iwould assume. It says -- in fact, it
does, the first sentence, right. It says the j
agreement -- attached agreement Exhibit 1. E

Q. Very well, thank you.
9 A. You're welcome.

T R AT
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10 MR. SMALL: Exhibit 19. ,
11 (EXHIBIT MARKED FOR IDENTIFICATION.}
12 Q. M, Whitlock, this agreement superseded ;
13 the -- "this agreement" being Exhibit 19, superseded

14 the agreement shown in Exhibit 187

15 A. Yes

16 Q. And now I'm going to go to Exhibit 20,

17 Bates stamped 204,

18 (EXHIBIT MARKED FOR IDENTIFICATION.
19 Q. Mr. Whitlock, the option agreement, :

20
21
22
23

similar to the previous situations in Exbibit 20,

A. Yes, 1take it at 212, Bates stamp 212,

P T
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Page 126
1
z
3
4
5 Q. I'm not -- where are you?
6 A. Your Exhibit 19,
7 Q. Yes.
8 A. ['mtrying to -- I'm trying to keep track
9 of -
10 Q. Nineteen, okay. I'm on the wrong
11 exhibit.
12 A. Bates stamp 356, Exhibit 19,
13

15 Q. Okay. Let's go back to Exhibit 19 for a
1& second.
17 A. Okay

Fage 128

Q. Bates stamped 337 and paragraph 4.
A. Yes,

A. Ido,

T o o T R

Q.

A, Tdaonot
Q.
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12 A. T'd answer it the same way as I answered
13 your previous question in the other agreement. No, I

14 don't know. :
15 0.
1%
17
18
19
20
21
22
23
24
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1 1 Sorry.
2 2 MR. SMALL: Let's just go off the record 4
3 3 for a moment. i
4 4 (Discussion held off the record.)
5 5 i
6 6
7 7
8 A. [don't know. 8 :
9 Q. You don't know. g :
10 10
11 11
12 12 :
13 . Small, we're goingto | 13 "
14 ask that the option agreemen lves. | 14 | ,
15 15
16 16 i
17 MR. SMALL: Okay. 17 1
18 Q. Mr. Whitlock, if you would return to 18 ;
19 Exhibit 13, Bates stamped 337. 19 ;
20 A. Give me a second, would you please? 20
21 Q. Yeah. 21 *
22 A. Exhibit 137 22
23 Q. Yes. 23 :
24 A lhaveit 24 :

(Pages 126 to 129)
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TR B R T T T T

1 1 CERTIFICATE
2 State of Ohio ;
Z . 8%
3 3 County of Pranklin :
4 1, Maria DiPaolo Jones, Netary Public in and
1 (OP EN RECORD-) for the State of Ohie, duly c_ommissiened and
5 MR. SMALL: Mr. : " 5 qualified, certify that the within named Charles R.
S Whitlock, my questions Whitlock was by me duly swom to testify to the whole
& are at an end, and I thank you very much for your € truth in the cause aforesaid; that the testimony was
7 tton. 1 know it's i i taken down by me in stenotypy in the presence of said
coopera ) !)e'cn 2 little bit jong and 7 witness, afierwards transcribed upon a computer; that
& that my voice has been kind of hard to hear. the foregoing is a true and correct transcript of the
9 While we're still on the 8 testimony given by said witness taken at the time and
! place in the foregoing caption specified and
10 record, we do not warve signature. We would like t0] 3 completed without adjournment.
11 ; H 10 [ certify that [ aam not 2 relative, emplovee,
geta copy of the t?ans?rlpt an.d review that, .have an ot atiomey of any of the partics hercte, or of ARy
12 opportunity to review it and sign the transcript, so 11 attomey or counsel employed by the partics. or
13 while on the record we would like that to be ,, Pencielly interested in the action.
14 recorded. IN WITNESS WHEREGF, | have hereuito s¢t my
15 T+ 13 hand and affixed my seal of office at Columbus, Chic,
T s (T)hereupon, the deposition concluded at on this 1 1th day of Tanuery, 2007
06 p.m. 14
17 S 1%
18 Maria DiPaolo Jones, Registered
16 Diplomate Reporter, CRR and
15 Notary Public in and for the “k
17 State of Chio. E
290 1B My commission expires June 19, 2011,
21 19 (MII-2046)
20 --
22 21
23 22
23
24 24
Page 130
1 Staic of Ohio
. 58:
2 County of :
3 [, Charles R. Whitlock, do hereby certify that

~1 gy 0

o

10
11

12
13

14
15
18
17
18

20
2]
22
23

1 have read the foregoing transcript of my deposition
given on Tuesday, January 9, 2007; that together with
the correction page attached hereto noting changes in
form or substance, if any, it is true and correct.

Charles R. Whitlock

I do hereby certify that the foregoing
transcript of the deposition of Charles R. Whitlock
was submitted to the witness for reading and signing;
that after he had stated to the undersigned Notary
Public that he had read and examined his deposition,
he signed the same in my presence on the
of » 2007,

day

Notary Public

My commission expires R
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BEH ATTACHMENT &
CONFHDENTIAL

¢ CONFIDENTIAL PROPRIETARY -
. TRADE SECRET
+ : Agreement

This Agreement is between Cinergy Retail Sales, LLC (Cinergy), and

m

—tCusLﬂmcrs] eflective  this _
_Tl'ns Agreement replaces and supersedes the terms

and conditions of the Agrcement datcd— betwee

Customers and Cinergy {Parties). It is the intent of the Parties lo this
Apreement (o bind the Customers and Cinergy to the terms and
conditions set forth herein.

This Apgreement is binding on the Parties regarding Vthe subject
‘: | matier herein and is to remain confidential anmong the Parties and may
be released (o non-Parties only il ordered by a court or administrative
agency of competent jurisdiction. If the issue of this Agrement's
confidentiality comes before a court or administrative agency of
compelent jurisdiction the party before such court or administretive
agency shall immediately notily the other party. The Partics shall defend
the confidentiality of this Agreement. The Parties shall not circulate the
Agreement, or its existence, to any employee, agent, or assignee of the
party unless such employce, agent, or assignee has & nced to know l'or_
the purpose of effectuating the Agreement.

The Parties, for good consideration, agree to the following terms

r and conditions;

- 320
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1. The Parties expect that the Provider of Last Resort [POLR)
charge of the Cincinnati Gas & Electric Co. {CG&E} will consist
of these components:

2. The Customers may, individually and on an individual account
basis, select one of the following options for competitive retail
electric service no later than

Option A

A. Beginning ne carlier than ¢
ach Customer-

FOC IO GOy

J The effect of such

.y e

e pgmpshay prevwci . ~

For any Customer who clects this Option A and has a CRES
contract cxtcnding“ but ending no later

o194 2

321
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Beginning no ecarlier thap arad ending

cilities may purchase Competitive
retail electne service Iro inergy affilated CRES

Cinergy shall

Qption B

B. Each Customer may accept CG&E’s market bascad standard
service offer price, including the price to compare and POLR
charges approved by the Commission in Case No. 03-93-EL-ATA
and retain the right through 1o swikchto a
CRES under the terms and conditions of the Coinmission’s
Order. During any time between

Under both Optionn A and Option B, this Agreemenit Constitutes
Customers’ contract with a credit worthy CRES to provide [irm

gencration service for their full capacity, ernergy and
transmission requircments f{rom ﬂ through
—_g_nd satisfies o the maxamithn cxtent

3

r=

2
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possibie the requirements of Case Na. 03-93-EL-ATA that the .

4. If, prior 1o F any of the Customers add
additional lgad or acceunts in The Cincinnali Gas & Electric

Company's certified territory which exteeds a Customer’s
combined (all accounts) maximum demand as of

5.  This agreement has no application to The Cincinnati Gas &
Electric Company's transrmnission and distribution rates as
approved by the Public Utilities Commission of Ohio.
Customers shall pay the applicable transmission and

distribution rates of The Cincinnati Gas & Electric Company as

roved by the Commission, andJor if applicable,

6. Cinergy will comply with all regulatory requirements necessary
to be certified as a competitive retail electric service provider to
offer competitive retail electric service to Customers as required
by paragraph one {1} of this Agreement.

7. In the Cincinnati Gas & Electric Company’s next distribution
base rate case that results in a change in the Customers' rates,
CG&E will file a cost of service study reflecting actual cost of

service for all mie classes.

all legal rights 1n Cincinnati Gas & Electric Company’s next
distribution base rate case, including but not Jimited io, nghts
to litigate and settle the case. The filing of the cost of service

does not in any way constitute a guarantee regarding the
cutcome of the case. The Cincinnati Gas & Electric Company

{C04 1997 ' 4
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9. If a Customer had shopped for competitive generation and is
subject to a minimum stay with CG&E that extends beyond
January 1, 2005,

10. Nothing in this Agreement madifies or limits arry settlement
agreement reached by the Parties or their agents inx Case No.
99-1658-EL-ETP.

11,

12. Il an order in Case No. 03-93-EL-ATA is issucd which is
acceptable to CG&E

This Agreement termimates aitcr- or as follows:

A

{C04 164 ' 5
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S

Al notices, demands, and stalements to be given hereunder shall be
given in writing to the Parties at the addresses appearing herein below

~ and will be effective upon actual receipt:

To Customers:

To Cinergy:

or such other address as is provided in writing by the recipient from time

to time. Payments shall be made in a commercially practicalole manner
such as by check, ACH or wire transfer to the account designaited by the

payee [rom time to time. ' . .

C04 1943 &
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Cinergy and the Customers shall defend, indemnify, and hold
harmless the non-breaching party from any and all daims by third
Parties regarding the enforcement or breach of this Agreemesnt ansing
from or in connection with the performance of this Agreement.

This Agreement is iﬁr the exclusive benelit of the Parties and may
not be assigned without the written consent of the nén-assigning party.

This Agreement shall be poverned by and construed in accoordance

with the laws of the State of Ohio.

On behalf of Cinergy ' On Behalf of the Customers

(041944 7
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OPTION AGREEMENT
BY AND BETWEEN
CINERGY RETAIL SALES, LLC

AND

This Option A greement (the "Agreement®) is entered into as of this _

{ihe "Bffeclive Dalc") by and between Cinergy Retail Seles, LLC ("CRS") & Delaware limited

liability company,

RECITALS

WHEREAS, *
*j purchases clectric power service from 1he Cincinnati Gas & Blectric Corrapany (CGLE) on

melered accounts lisied on Exhibit C.

WHEREAS, CRS hus been catified by the Public Uilities Commission of Ohio as 3 Centified
Retail Blectric Supplier (“CRES"} 2nd has the authority to engage in the saleof eleotrical power at
releil;

—

NOW, THEREFORE, for and in consideration of the matus! covenants cordained hersin, the
Parti¢s agree as fallows:

ARTICLE!
DEFINITIONS

Tae following definitions and any terns defined in this Agroement sha 1l apply
hercunder.

"émljgl_g“ means, wilh respect o any person, any other person (other then @n individual) that,
directly or indirectly, through one or more imermediaries, controls, ot is coniro § yed by, or s under
common control with, such person. For this purpose, “control® means the  direct o indirect

i P R e

Cinexgy mrpotat: IIGB‘IﬂI

% - i

Dotumeny Code
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TRADE SEGRET
u ownership of 1en (10) percent or more.

*Bage Comtract Price” means the price in $US 2s se1 forth in Exhibit B IO- .

CRS for the purchase of Generstion and Transtission service under this Agrecment.

£

"Business Day" means a day on which Federal Reserve member banks in Obio are open for
business; and = Business Dey shell open at 8:00 a.m. and ¢lose a1 5:00 p.m. castern prevailing
time, unless othsrwise agreed to by the Parties in writing.

“Capacity” hes the mening set forth in any Tramsmission Provider's trifl or MISO's
transmission 1ariff, as amended from time 1o time, or as defined in any wansmission tariff of a
successor 10 MISQO.

“Defauliing Pary” shall have the meaning specified in Section 6.1.
>

"Engrsy" means electric energy of the charecter onﬁnnunly known a5 threc-phase, sixty hertz
electric cnerpy that is defivered at the pominal volage of the Delivery Point, expressed in
ruegawatt houts (MWh}. ;

- “Evetit of Default” shall have the meaning specified in Section 6.1. . i
"FERC" means tlie Federal Energy Regulalory Cominission or any successer agency thercio.

“%“ means thal the only excuse for the failure o delﬁ' Wiﬁ or the failure to recaive

"Interzst Rate® menns, for any dare the lesser of (8) two (2) percent gver e per annwm taic of
interest equal 10 the prime lending rate ("Prime Rae") as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate. '
"MW" mecans megawsll.

*Temm" shall have the meaning specified in Article 4.1

"Tranamission Providers” means the entity or enlities transmining or imnsporting the Enerfy
on behalf of CRS

ot
L
”
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ARTICLE NN
OPTION

2.1 qilf_‘_r;_:mly purchases ils generation eisctric service from The Cincinnati Gas &
Electric

ny {“CG&E ) purmanl to the applicable tariffs or will provide notice by

3.1

ARTICLE TN
CRS POWER CONTRACT TERMS

03
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b. Transmission Serviee and Charpes. Transmission service will be provided in :
accordance with the open sccess transmission tariff of the Midwest j
Independent Transmission System Operator, Inc. or CG&E {or an affiliate on
its behatf), whichever is applicable, as filed with the PERC and as it may be
smended, from time to time, or any successor tariff.

S e om

c¢. Base Conwmact Price. The Base Contract Price is set forth in Exhibit B.

d. Chapge lo Prices. As a retail sale, the power sale agreement is not subject o
the jurisdiction of the FERC; nor shall either Party soek w have the FERC
assert jurisdiction over the Agreement. However, to the extent that either the

FERC or the Public Utilities Commission of Ohic asserts jurisdiction over the

Agreement, the Parties agree that the Contract Price fied above i just and

reasonable and consistent with the publiz interest.

. The tem of the Wﬁ sale agreement shall be throgh - .

ws  cgem

f Credit. The power sale egrectnent will have terms and conditions as similar as

possible to CG&E's existing unbundled tarifis. CRS will not seguire surety i
bonds, deposits or other corporate guarantess.

ARTICLE IV
TERM OF AGREEMENT |
4  Agreement Tgrm and Effective Date This Agreement shall become efiective upon

exccution by the Parties. This Agrecment shall

g | | 304
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%\M]& terminated earlier in accordmnce with the tennsfof
this Agreement (' Tetm"). o ‘

4.2

43 After Termipation. Thc appl:cablc provisions of this Agreement shall continue in effect
after tercninmlion therepf to the exient necessary to provide for final billing, billing

adjustments amd payments.

ARTICLE V
BILLING

5.1

ARTICLE V&
DEFAULTS AND REMEDIES

6.1  Evenis of Defuplt. An “Event of Default” shall mean, with respect 1o a Pany
{"Defavling Perty”), the occurrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any
lime prove 10 be false or misleading in sny respect material to this Agreoment;

6.1.2 the failure of the Defaulting Party to materially perform any covenant set forth
in this Agreemen (cxcept fo the exient constiuting a seperaic Event of Default,)
arnd such feilure is nol cured within five (5) Dusiness Days afier written nolice
thereof 10 the Defavking Party;

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or

transiers all or substantially all of its assets to, another entity and, st the time of such
consolidation, amalgamation, merger or transfer, the resulling, smviving or

. 303
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transferec entity fails 10 assurae all of the obligations of such Party under this
Agreement;

6.1.4 the fallure 1w make when due, eny payment required pursuart 1o this Agreement if
such failure is not remedied within five {5) Business Days after weitien notice of
such failure is given by the other Party; or

6.1.5 the Defaiting Party (i} files p petition or otherwise commences or ACUIGSCES in 3
proceeding under any bankruplcy, insolvency, reorganization or similar law, or has
any such patition filed or commencad against it and such petition is not withdrawn
or dismissed within thirty (30} days after such filing, (if) makes an assignment or
any peneral wrrangement for the benefit of creditors, (ili) otherwise becomes
bankrupt or inzolvem (however evidenced), (iv}) has a liquidator, admm:sltamr,
receives, trustee, conservator or similar official appumtcd with respect o it or any
subsiantial portion of its property or assets, or (v} is unabie \p pay its debts 83 they

fall due.

Bmﬂjmua_s_m_nf_m Upon the occurrence (and continuation beyond the

ARTICLE VII
DUTY TO MITIGATE

Duty to Mitigate. Each Party agrecs that it has a duty to mitigaie damages and covenants
that it wili wse commerciaily reasonable efforts 10 misimize any damages h may inour as
a resutt of the other Party's performance or non-performance of this Agreement.

ARTICLE Vil
GOVERNING LAW - DISPUTE RESOLUTION -

Goveming Law and Jurisdiction. This Agreement and the rights and dutics of the Partics
hereunder shall be govemed by and construed, enforcad and performed in aem:ﬂnnee
wilh the isws of the state of Ohio. ;

Eimm_ﬂ,@_-ﬂm Auny claim, controversy or dispute arising out of or relating tw this
Agreemen, or the breach thereof, shall be resolves folly and finally by binding arbitraion
under the Commercial Ruies, but not the administration, of the American Arhiraion
Asgociation, except 10 the extear that the Commercial Ruies conflict with this provision, in
which evet, this Agreement shall control. This erbitration provision shall aot limit the

006




_-_M

CONFIDENTIAL PROPRIETARY 0 © F31¥
FRADE SECRET

right of either Panty prior to or during any such dispute 1o seek, use, and employ ancillary,
or prefiminary or permaneat rights andfor remedies, jutlicial or otherwise, for the purposes
maintaining the siatus quo umtil such time as the arbitration award is rendered or the
dispute is ®therwise resolved. The trbitrarion shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govem the construstion and interpretation of this Agreement, except
1o provisions related to canflict of taws. Within ten (J0) Business Days of service of a
Demand for Agbitration, the pertics may agrec upon a sole arbitesor, or if a sole arbitrator
cannot be agreed upan, & pane! of three avbitrators shall be named. One arbitrator shall be
selccted by CRS and onc shall be selected b A knowledpeable, disintercs_ted
and impartia} erbitrator shall be selecied by the two arbisrators 5o appointed by the partics.
IT the erbitrators appoinied by the parties cannot agrot upon the third arbitrator within ten
(10) Business Days, then tither Party may apply 1o any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be ne discovery during the
arbitration other than the cxchange of information thet is provided to the arbitrator(s} by
the Parties. The arbitrator{s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to awand punitive damages or
other non-compensatory damages. The decision of the arbiteator(s) shall be rendered
within ninety ($0) Business Days afier tle date of the sefection of the arbitrator(s} or
within such period as the Parties may otherwise agree. Each Party shall be responsible for
the fees, expenses and costs incurred by the arbitrator appoinied by each Party, and the
fees, expenses and costs of the third arbitratar (or single arbitralor) shafl be borne equally
by the Partics. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court heving jurisdiction to eaforce the decision of
the arbitrator(s) and 1o cblain 2 judgment thereon.

Notwithslanging the foregoing, the Parties may cancel er terminate this Agreement in
accordence with its terms and conditions without being required to follow the procedures
set Forth in this Articie,

ARTICLE 1IX
MISCELLANEQUS
9.1 Representations gno Warranties. On the Effective Date and on the date of entering into this

Agreement, ¢ach Party represents and warranis o the other Party thai: {a) it is duly -
organized, validly existing and in good stending under the Iaws of the jurisdiction of its
formation and is qualified w conduct its business in each jurisdiction; {(b) it hes all
regulatory authorizations necessary for it 10 Jogally perform its obligations under this
Apgresment and any other documentation relating to this Agreement: (c) the execution,
delivery and performance of this Agreement and any other documentation relating 1o this
Apgreemient are within its powers, have been duly authorized by all necessary action sad do
not violale any of the terms and conditions in its poveming documents, any contracts 1o
which il is a party or any law, rule, regulation, order or similar provision applicable to it;
(d} this Agreement and each other document execuied and delivered in accordance with
thiz Agreement constitutes its legally valid and binding obligation enforceable against it in
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accordance with its terms; (¢} there are no bankauptcy procecdings ‘pending or boing
contemplated by it or, to its knowledge, threaiened against it; (f) there is not peading or, ©©
its knowiledge, threatened against it or any of its afffliaics any legal proseedings that could
materinlly adversely affect its ability lo pesform its obligation under this Agreement or any
other document rejating to this Agreement; (g) no Event of Default or cvent which, with the
giving of notice or lapsc of time, or bolhk, would congstituse an Event of Default with respect
t0 it has occurred and is continuing and no such event or circumsience would ocour as &
result of it entering ime or pecforming its obligations under this Agreement or any other
document relating to this Agreement or any Transaction; snd (h) it is acking for its own
account, has made its own indspendent decision to enter into this Agretment and s to
whether such Agreement is appropriste or proper for it based upon its own judgment, is not
relying upon the advice or rscommendations of the other Party in so doing, and is capabie of
assessing Whe merits of and understanding and understands and accepts, the terms,
conditions and risks of this Agreement.

Assignenen;, This Agreement shall be assignable by CRS W
provided such assignment js to any other direct or indirect iary of Cinargy Corp. .

provided that such direct or indirect subsidiary has an equivalen or higher credit rating
than CRS. Any other mssignment by either Party of this Agreement or agy rights or
oblipation hereunder shall be made only with the writien conseat of the other Pasty, which
consent shall nor be unreasonably withheld.

Notices. Al pofices, requests, statements or payments shall be made as specified below.
Notices required fo be in writing shall be dclivered by lettor, facsimile or other
documentary form. Notice by regular mail shall be deemed 1o have been received thiee
(3) Business Days sfier it has been sent. Notice by facsimiic or hand delivery shell be
desmed 10 hgve been received by the close of the Business Dzy or which it was ransminted
or hand delivered {unless transmitted or hand delivered afier close of normal business hours,
in which case it shall be deemed to have been reccived at the close of the next Business
Day). Notice by ovemight or courier shall be deemed 1o have been received two (2)
Business Dayy afier it has been acnt. A Party may change its sddresses by providing notice
of the sam# in acoordance with this Section 9.3.

To CRS:

008
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9.4  Geneml This Apreement constitutes the entine agreement between the Parties relating to
the gubject matter contemplated by this Agreemont. This Agreement shall be coasidered
for alf purposes s prepared through the joint efforts of the Parties anci shall not be
conslrued pgaing one Paty or the other as & result of the preparation, subsitution,
submission or other event of negotistion, drefting or execution hereof. No amendment or
modification to this Apreement shall be enforceabie unless st forth in writing and
exsciiled by both Parties. This Agreement shall not impact any rights enforceable by any
third party {other than & permined successor or assignee bound to this Agreemmt). No }
waiver by a Pany of any default by the other Party shsll be construed s & waiver of any
other defanlt. Any provision declared or rendered unlawfial by eny applicable cowt of lew
or regulatory agency or deemed unlawfid because of'a slatulory change will not otherwise
alfect the remaining tawful abligations that arise under this Agreement. The headings
used herein arc for convenience and refercnce purposes only. All indennity and audit
rights contgined herein shall survive the termination or expiration of this Agroememt for
threc (3} years.

9.5  Confidentiglity. Neither Party shall disclose the terms or conditions of this A presment o v
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or
advisors who have & nczd to know such information and have egreed to keep such torms
confidential) except in onder to comply with any spplicable law, regulation, or in
connection with my cowt or regulatory proceeding applicable 10 such Party; provided,
however, cach Party shall, to the extent practicable, use reasonzble efforts w prevent or
limit the disclosure. The Purtics shall be entitled to all remedies availsble ar law or in
equity to enforee, or seek refief in connection with, this confidentiality obligation.

9.6  Counlcrpants, This Agreement may be separaicly executed in counterpans each of which
when 5o cxecuted shall b2 deemed to constitute one and the same Agreement.

9.7  This Agreement supersedes and roplaces the agreement bume
QIR D:uing the term of this Agreement, it supersedes and replaces any other

agreements between the Partics or their affilistes refated 10 PUCO Case No. 99-1658-EL-ETP.
Upon the termination of this Agreement, any other settlement sgreements between the Padies or .
their effiliates related to PUCO Case No. 99-1658-EL-ETP shelt be in full force and effect
according to their origing! emms. -
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The Parties have caused fhis Agreement to be executed by their duly authorized
representatives in multiple counterparts as of (e Effective Date.

CINERGY RETAIL SALES, LLC | _—

PP
& 2
D K

i
ATTORMNEY
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Exhibit A:
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EXHIBIT B:
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CONFIDENTIAL PROPRIETARY
TRADE SECRET Agreement
h g This agresment is between Cinergy Corp. (Cinergy}s through its

agent Cinergy Retail Sales, LLC (CRS), and the_
A “
T o et o G,

Agreement replaces and supersedes the terms and conclitions of the

Agreement dated -mn -and Cinerg. As to

It is the intent of the PPartes to this
agreement to hmd the Customers to the terms and uondltl-nns set forth

herein. The following is the entire agreement between CRS anQ:-

- (Parties); it may not be amended except by the written agr< ement of the
‘t " parties.

This agrecment i# binding on the Parties regarding  the sibject
matter herein and is to remain cﬁnﬁdenﬁal among the Parties and may
be released to non-parties only if ordered by a cowrt or aQministrative
agency of competent jurisdiction. If the issue of this agreement’s
confidentiality comes before & court or adminigtrative aseﬁcy of
competent jurisdiction the party before such court or admministrative
agenicy shall immediately notify the other party The Parties shall dedend
the confidentiality of this agreement. The Parties shall not circulale the
agreement, or its cxistence, 1 any employee, agent, or assignce o the |

Party uniess such employee, agent, or assignee has a need to know for

. 16910y
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. the purpose of effectuating the apreement. For purposes of this .
f‘ - paragrapl, the term Parties inchades the Customers.
The Parties, for good consideration, agree o the Following terms
and conditions: | |
= 1.  Beginning §
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I oo e s
io. cimnati Gas & Electric Company's
certified territory which excseds the Customer’s combined (all

accounts) maximurn demand as of

Customers purchasing mmpetitwq{ retall electric scrvice from a

3.
non-Cinergy affiliated competitive retail ¢lectric service provider
shall be deemed to hmpromdcd thmughﬂ-us sgyeement, such
written motice as ‘mnay be ior to the end of such
purchase contract?

4,

5.  This agreement has o awheaﬁo? o The Cincinnati Gas 8

Eleciric Company’s transmission jand distibution rates as
approved by the Public Utﬂitl: Commissiori  of Ohio.
Customers shall: pay .the . applicable tensmission and
dismhn:hantatesof'l‘hhe:nmma?ﬁ Gas&Elnctnc QIIpAny as
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Customers, or their tep:rese ative, retain all nghta to

participate in Cndnnu andi pederal Encrgy Regulatory
Commission 1 !i:hat ma'y uﬂcct the rates, terms, or -
conditions of distribution and transmission service.
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All notices, dcmandéi H be given hereunder shall be

SUAYEDR

i

. .
H 14
!

given in writing to tlie‘ drdsses appearing herein below

and will be effcctive upon

To Customers:

To Cinergy:

Cinerm

of such other address asisl a by the recipient from time

to time. Paymmts shall transfer to the account
designated by the payae
Cinergy and the @ - _=d indemnify, and hoid
harmless the mm-brca ‘ ‘and gl claims by third
! > enforcement or breach or
to, property damages,

es, or penalties arising

parties including the govegd .

this apreement. mclu

Y = S
H

environmental damages,
from or in connection wil acceptance of competitive
retail electric service 8 isiiy o - ;.: Hon with the performance

of this agrecment.
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Cinergy provided, ad
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el cﬁt of the Parties and shall

led Custorners as well as

thcy continue to display

" teristice as these that
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L-J | Agreement

This Agreement is between Cincrgy Retail Sales, L1.C (F:incm]_ and

{Customers), effective this _ It is the intent of the

Parties to this Agreement to bind the Customers to the iermms and
conditicns set forth herein. ’

This Agreement is binding on the Pertics regarding the subject
matter herein and is to remain confidential emong the Parties and may
be released to non-Parties only if ordered by a court or administrative
agency of competent jurisdiction. If the issue of this Agreement’s
confidentiality. comes before a court or administrative agency of

w‘ competent juﬁsdictidn the Party before such court or admuinistrative
agency shall immediately notify the other Party. The Parties shall defend
the confidentiality of this Agreement. The Partics shall aot circulate the
Agrc::ment, or its existepce, 0 any employes, agent, or essignes of the
Party unless such employce, agent, or assignee has a need to know for
the purpose of effectuating the Agreement. ' |

The Parties, for good consideration, agree to the following terms
and conditions: |

1. ‘The Customers may, individuaﬂy and on an individuial account

basis
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a. Beginning and ending

each Customer may - P

competitive retail slectne generation service from Cinergy at
their current tarified unbundled gencration rate approved by
the Cormmission in case no. 99-1658-EL-ETP mnd also
known as Big G,

b. Each Customer may accept The Cincinnati Gas & Blectric
Compeany's merket-based standard savioe offer price,

L AL
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— o
sWwitc a competitive 1 electnic service provider ynder
the terms and conditions of the Commission’s exrder. Upon
switching to a competitive retail electric service provider,

Cinergy

e ———

+

er p cinmat GRS CLricC L0
If 8. Custemer is taling service
from =z non-Cinergy athligted competitive retail electric
sereice provider on Cinergy shall

»

i' . I 5 PEroa

and b)

fis notice constitutes

any of the Customers add
he Cincinnati Gias & Electric

ompany s certified termitery which exceeds a Customer’s
combined f{all accounts) maximum demand as of Januery 1,

- fcodina:) ' 3

2. I{, prior tc
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any accournts relprcscng,g.new Io! &n! Ec fn-rcgom!g iimllt

are not mchuded under this Agreement.

3. Customers shall pay The Cincinnat Gas & Eleciric Company’s
transmission and distribution rates as approved by the
Commission.

5. In the Cincinnati Oas & Electric Company’s next distribution
base rate case that results in a change in the Customers’ mtes,
CG&E will file a cost of service s reflecting ectzaal cost off

service for all rate classes.

If a Customer had shopped . for competitive generation and is
subieet to a minimum stey with CG&E |

8. Nothing in this Agrecment modifies or limits any setticment
agreement reached by the Parties or their ageuts 1 Case No.
99- lﬁSS-EL-—ETP

9. The Perties e to work in good feith to

10. M &n order in Case No, 03-93-EL-ATA is issued which is
acceptable to CG&E but which renders invalid or ineflective any
provision of this Agrecment (o the

04154 4
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e ampped e mwRan AW

This Agreement terminates aftcr—or as follows:

All notices, demands, and statements to be given hersunder shall be
given in writing to the Partics at the addresses appearing herein bebw

and will be effective upon actual recgipt:

To Customers:

E0419%) 85
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0 ®

or such other address as is provided in writing by the recipierit from time
to time. Payments shall be made .by ACH or wire transfer to the account
designated by the payee from time to time.
Cinergy and the Customers shall defend, indemmifyr, and hold
hartnless the non-breaching Party from any and all clairms by third
Parties regarding the enforcement or breach of this Agrecmcnt afising
from or in connection with the perfonnance of this Agreement.
This Agreement is for the exclusive benefit of the Parties and may
, ) : not be assigned without the written consent of the non-agsigruing Party. . .
This Agreement shall be governed by and construed iy accordance

with the laws of the State of Ohio.

Eutered into on. this —

On behalf of Cinergy On Behalf of the Custoers

he Cincinnat Gas & Electric Company
155 East Broad Street
Columbus, Ohio 43215

\) (CoG 1647 6
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Cmmav

SERVICES

139 East Fourth Street
.0, Box 960
Cincirmati, OH 452010960

April &, 2005

N
As you e sware, in the course of negotlating the mmﬂ | ]
lwasa:bai terms anc conddions of their

More spécificatly withwespect lo

Please canfinm your agreement to the above by slgﬁing and retuming the dupficae copy of
this letter.

- 333
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Agreement

This agreement is between Cinergy Corp. (Cincrgy), thorough its

y agent Cinergy Retail Sales, LLC {CRS), and the —
— - G - S

Ik
T e —
- It is the intent of the parties to this

agreement to bind the Customers to the terms and conditions sel forth

herein. The following is the entre agreement between CRS and -

{Partics); it may not be amended except by the writlep agreement of th;:
parties.

f: This agreement is binding on the Parties. regarding the suf:jcct
matter herein and is to remain confidential emong the Parties and may
be reieased tc non-partics only 1[ ardered by a court.or admimstmhue
agency of competent jurisdiction. If the issue of this agrecment's
confidentiality comes before a court or administrative a.gcncy ;f
competent jurisdiction the party before such court or adm.:mstmnve
agency shall immediately notify the other party. The Parties shall defend
the confidentislity of this agreéement The Parties shall not ca.rculmthc
agreement, or its existence, to any employee, agent, or assignce of the
party unless such employee, agent, or assignee has a need. to know for
the purpese of effectuating tﬁc agreement.  For purpoases .Vaf this

r pa:ragraph, the term Parties includes the Customers.

{C155303
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The Parties, for good consideration, agree to the [ollowing terms

and conditions:

1. Beginning or at such later time a&s may be
specified herein for any accounts of each Customer that may be
presently receiving competitive retail generation sexvice from a
supplier not affiliated with Cinergy,

receving competitive retail electric service fmm & non-
Cincrgy afiiliated competitive retail electric service provider shall

ompliant contracis to implement the above described service
relationship between Customers and CRS shall be executed as
soon as rcazonably ssshle and shaell terminate no later than

1C15530;}
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to The Cincinnati Geve & Electric

2 I e Customers add additional
1n The Cincmnati Gas & Electric Company’s

3.
3.
r 4. Customers shall pay The Cincinnati Gas & Electric Company’s
.- otherwise applicable transmission and distrdbutiory ratss as
155207 - a o 143
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approved by the Commission. Custmners or their appomted
representative, retain all rights to participatr in Cornmission
and Federal Energy Regulatory Commission proceedings that
may affect the rates, terms, or conditions of distribution and
transmission service.

5.  Nothing in this agreement shall affect the tenms and conditions

€. Cmcrg',r w:i}l comply mth all repulatory requirements recessary
to create an affiliated competitive retail electric service provider
to supply competitive retail electric service to Custiomers as
required by paragraph one (1) of this agreement.

7. The - '
filed by %e %mammu Gas B Electric. Company an! the#
-0 03-93-El-ATA subject to such remerva

This agretment terminates after " or as fol.lows

A.

344
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All notices, demands, and statements to be given hereutader shall be
given in writing to the parties at the addresscs appearing hierein below
and will be <ffective upan actual receipt:

To Customers:

To Cinergy:

or such other address as is mvﬁd in writing by the recipienit from time
to time. Paymnents shall be made by ACH or wire transier to the account
deglgnated by the payee from time to time,

Cinergy and the Customers shall defend, indemnify, and hold
harmless the non-breaching party from any and all claime bty third
parties including the government regarding the enforcement or breach of
this agreement, including but not ibmited to, propesty damages,
environmental damages, conuact dameges, fines, or penalties arising
from or in connection with the pmvision or acceptance of couipetiﬁve
retail electric service arising fram or in mnnect.i;m'wim the pcrfm-mance
of this agreement, |

This agresment is for the exclusive benefit of the Parties and shall

apply to successors and assigns of the aflected Customers as well es

issz0g 5
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Cinergy provided, as to the Customers, they continue to display
substantially similar load and usage characteristics as those that
presently exist. The Parties shall not assign their rights or obligations
under this agreement without the written consent of the non-assigning
party and such written consent shall not be unreasonably withheld.

This agreement shall be governed by and construed in accordance

with the laws of the State of Ohio.

Entered into on s NS

On behalf of Cinergy On Behalf of the Custommers

[E=15520n 6
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»nTR N T- - Ty Ammr mww wn WTFFr Y R rm = ey - - rea



S0 X337

CONFD ENTIAL PROFRIETARY
OPTION AGREEMENT TRADESECRET

BY AND BETWEEN
CINERGY RETAIL SALES, LLC

AND

This Option Agrecment (the “Agreement”) is catered into as ofth:s
ﬁ&ﬂ “Eﬂ'ﬂﬂl\’c Daﬁ“) b)r end peween i gles
Deleware himied ) )

RECITALS

WHEREAS, Bfor e purposes of this sgrecment only refers to
ocated within the retail delivery service

CITILOTY O Cincinnat) Gas & Electric Company (“(.‘G&E")

WHEREAS, CRS has been centified by the Pablic Utllmcs Comnission nl' Ohio a5 2

Certified Reail Elsctric Supphet {"CRES") and has the authority to eagege in the sak of
electrical power at retail;,

WHEREAS, (NN = ortin o CRS to provide electric service avd CRS
desires te provide electric service pursuant to the terms outlined herein;.

NOW, THEREFORE, for and in cousideration of the mutval tovenants conained horein,
the Pacties agree as {ollows:

ARTICLE1
DEFINITIONS

The following definitions and sny torms defined in this Agreernent shall apply ‘
hereunder,

"affiliate” means, with respect lo any person, any other person {othér than sn individual) that,
directy or indirectly, through one of moTe intermediarics, controls, or is controiled by, orsunder
common contro$ wich, such person. For this purpose, “control” means ﬂie direct or ndirect
ownership of ten (10) percent or more,

"Busingss Day" means a day on which Federal Reserve member banks in Ohio arc open for
business; and a Business Day shall open 2t 8:00 a.m. and close 2t 5:00 paL castem prevling
tink, unicss otherwise agreed to by the Partics in writing,

Cmem Corporate Becords

| L T
1

Document Code 5 ﬁﬁB
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“Capicity" has the meaning set forth in any Transmission Provider's tariff or MISO's
transmission tgriff, as amended ftom time (o time, or as defined in any transiission teriff of a
successor o MISO.

“Contract Price” means the price in $US as set forth in Exhibit B to bcPﬁd—Rs for the
purchase of the Encrgy under this Agreement. '

“Defaulting Party" shall have the meaning specified in Section 6.1, ¢

"Engigy" means electric energy of the character commonly known a5 three-phase, sixty herz
elecwic enerpy that is dolivered st the nominal voltage of the Delivery Point, expressed in
megawall hours (MWh). ]

“Bvent of Defgyly” shall have the meaning specificd in Section 6.1.

"EERC" means the Federal Energy Regutatary Commission or any successor sgency thereto.

"Eirm" means, with respect to a Transaction, that the only oxcusc for the failure to defiver Encrgy
by CRS or the failure to receive g .

ot (7

“Interest Rate" means, for any date the Jesscr of (a) two (2) percent over the per annum ratc of
imerest cqual wo the prime kending rate ("Prime Rate™) as may be published from time to 8me m
the Federal Rescrve Statistical Release H. 15; or (b) the maximum lawfisl interest rate.

"MW* means megawatt.

"Term® shall have the meaning specified in Aricle 4.1.

"Trepsmission Providers” means the eatity ar entities transmitting or transporting the Encrgy
on bohalf of CRS |

{ ' - '
: {C1T158:) .
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.. TRADE SECRET
t ARTICLE I}
OFTION

heceives its =lechric servioe from The Cincinnati

ARTICLE It
CRES FOWER CONTRA

3.1 in the event

b. Toosmizsion Service and Charges. Transmission service snd charpes will be
provided in accordance with the opea access transmission tariff of the Midwest
Indzpendent Tramsmission System Qperator, Inc. or CG&E (or an 2ffliate ON
its behalf), whichever is applicable, as filed with the FERC and ss it may be
amended, from time 1o time, ar any successor taniff. Undkess otherwise agrecd

t | (C17158:)
- ’
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d. Change 1o Prices. As a retail sale, the power saic agrezment is not subject to
the jurisdiction of the FERC; nor shall cither Party seck to bave the FERC
assest jurisdiction over the Agreement. However, to the extemt that cither the
FERC or the Public Utilities Commission of Ohio ments jurisdiction over the
Agreemtnt, the Pastics agree that the Contract Price specificd above is just and

reasorable and consistent with the public interest

e. Temn The term of the power sale agreement shall be though

[
{”"‘«5 ARTICLE IV
Lf - _ TERM OF AGREEMENT
4.1  Awmeemon Term zod Effective Date This Agreement shall becsne cffective apon
execution by the Partics. This Agreement shall W
%unlcss terminate & ‘With the temis ©
this Agreement {*Term"). ~ L
4.2 A.&LTqmmngn ‘The applicable provisions of this Agreement shall continue in efiect _
Bﬂ?r termuination thereof to the extem necessary to provide for final bifling, billing
2djustments and payments. '
ARTICLE V
BILLING
i

| ) € , .r
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CONFIDENTI L PROPRETARY
_ A TRADE SECRZT

ARTICLE V1
DEFAULTS AND REMEDIES

6.1 Events of Default, An “Event of Default” shall meam, with rospect to a Pary
("Defauhing Party™), the ocourrence of any of the following:

6.1.1 any represcotation of warranty made by the Defsuliing Party herein shall at eny
time prove 1 be false or misteading in any respect materialic this Agreemen,

6.12 the Milure of the Defaukting Party to perform any covenant set focth in this |
Agreemiont (cxcept to the cxest constituting e scparate Bvent of Delault,) and
such failurc is ot cursd within Fve (S) Business Days afier writien notice

" thereofto the Defaciting Pany,

6.1.3 the Defaulting Party consofidares or amalgamates with, merges with of into, or
transfers all or substantially all of its asssts to, another entity and, #t the timeofsuch
consolidation, ammlgamation, merger or Uamsfer, the resulting, surviving or
transferse entity fails o assume all of the obfigations of such Party under this

Agreement;

6.1.4 the filure o make when due, any payroem required pursumnt to this Agreement if
such failurc & not remedied within five (5) Busingss Days afier writtcn aotice of
such failure is given by the otker Panty; or

6.1.5 the Defanlting Party (f) files a potition or gtherwiss commences or Acquitses ina
proceeding under any banderaptey, msohrmcy. reosganization or girmi lar taw, or has
any such petition filed or commenoed ageinst it and such petition is .ot wihdrewn -
or dismissed within thirty {30) days after such filing, (i) makes an assignment or '
any gencral amrangement for the benefit of creditors, (jii) dtherwise becomes
bankupt or insolven (howeverevidenced), (iv) bes a liquidator, administrator,
receiver, trustee, conservator o similer official 2ppointed with respect o & orany
Bu::mtia! portion of its propeny or assets, or (v} is unable to pay its debtsasthey
Talldue.

(C171se:)
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CONFIDENTIAL PROPRIETARY
-TRADE SECRET

prohibited from selling wholesale pawer to CRS pursuant to CU&E's Wriff shall allow CRS
to terminaye this Agreement in #s sole discretion with thirty (30) days written notice 2nd
without farther lisbitity.

ARTICLE VI
LIMITATIONS; DUTY TO MITIGATE

7.1 Indenwity CRS AGREES TO PROTECT, INDEMNIFY, HOLD HARMLESS AND
DEFENDmngcroas AND EMPLOYEES, AGAINST ALL ACTIONS,
CLAIMS AGES, D SUITS AND OTHER LIABILITIES, INCLUDING
ATTORNEY FERS AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN
WHOLE OR IN pART CRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH
OF ANY TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE
PERFORMANCE OF THIS AGREEMENT.

INDEMNIFY, HOLD HARMLESS AND DEFEND CRS, ITS
AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS,
DAMAGES DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING ATTORMEY
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN WHOLE OR IN
D SUBCONTRACTORS BREACH OF ANY TERM
OR OMISSION IN THE PERFORM ANCE OF THIS

AGREBMENT,

g3 amages. THE PARTIES CONFIRM THAT
THE ExPRESS amanm AND MEASURES OF DAMAGES PROVIDED INTIiIS
AGREEMENT SATISFY THE ESSENTIAL PURPODSES HEREOF, FOR BREACH OF
ANY PROVISION QF THIS AGREEMENT FOR WHICH AN EXPRESS RENEDYOR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
FROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
BQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREN, THE OBLIGORS LIABILITY SHALL BE

LIMITED 70 DIRECT :ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL -

DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER:

REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEXTHER PARTY SHALL BE LIABLE FORANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR ' INDRECT
DAM AGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,

{CiTise)
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BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY BROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED 1O BE PAID HEREUNDER ARE
IIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY 1S INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A KEASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty to moitipate Jamages and covenants
that it will usc cormmercially reasonable efforts to minimize any demoges & meyincures a
result of the other Party's performance or non-porformance of ths Agreement.

ARTICLE VII]
GOVERNING LAW - DISPUTE RESOLUTION

8.0  Goveming Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERMED BY
AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE
WITH THE LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN
THE STATE AND FEDERAL COURTS LOCATED IN HAMILTON GOUNTY
OHIO.

Dispusc Resohution. Any claim, oonhwd:syurdisputc arsing out of or relating 1o this
Aprcement, ar the breach thersof, shall be resalved fully and finally by binding arbiration
under the Commmercial Rules, but not (e administration, .of the American Arbiration

Association, except to the exicnt that the Commercial Rules conflict with this provision, in -

which cvest, this Agreement sha!l conol.  This arbitration provision shall not Lmit the
right of cither Party prior to or during any such dispute to seck, use, and employ ancillary,
or preliminary or permanent tights andier remedics, judicial o etharwise, for the puposes
maintsining the status quo until such time as ¢the arbitration award is rendecd of the
dispute is otherwise wesolved, The arbitvation shal] be condusted in Cimcinnati Ghio and
the laws of Ohio shall govem the copstruction and interpretation of this Agreoment, eacept
to provisions related o conflict of laws, Within ten (10) Business Days of savice of a
Demand for Arbitration, the partics may agrer upon 2 soke asbitrator, or if 8 sole arbirator
cannot be agread upon, a panct of three arbitrators shall be named, One arbitawr shall be
sclected by CRS and onc shall te selected by Buyer. A knowkdpeable, disintaeyted 2nd
impartial arbirator shall be sclected by the two arbitaters 0 sppoimied by the parties. 1F
the arbilretors appointed by the partics cannot agree upan the third arbityalor within ten
(19} Busincss Days, then cither Party may apply to any judge in any court of competent
Jurisdiction for appointruent of the third arbikrator. There shall be no discovery during the

(Citiss:;)
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TRADE SECRET

arbitration oiher than the exchange of information that is provided 10 the arbirator(s) by
the Parties. The arbitrator(s) shall have 1he authority only o awsrd equitable relich and
compensaiory dumages, and shall not have the authority 1o award punitive damages of
other non-compensatory demapes. The decision of the asbitmior(s) shatl be rendered
within sixty (60) Business Days after the dete of the selection of the arbitrator(s) or within
such period as the Partics may otherwisc agree. Each Party shall be respomsible for the
{ocs, expenscs and costs incurred by the xrburator appointed by cech Party, aod the fees,
cXpzases and costs of 1he third arbitrator {or single arbitrator) shall be borne equally by the
Parties. The decision of the arbitrator(s) shall be final end binding and may mot be
appealcd. Any Party may spply 10 any coun having jurisdiction to enforce the decision of
the arbitrator(s) and 10 obtain 2 judgment thereon.

Nowithsianding the foregoing, the Partics may cancel or serminate this A greemen in
accordance with fis terms and conditions without being required to foliow (the procedurss
set forth inthis Article,

ARTICLEIX
MISCELLANEOUS
Represemations and Warranties. On the Effective Date and on the date of extering into this

Agreement, cach Party represswts and warrants to the other Pany that: (a) & & duly
organized, validly existing and in good standing under tfe faws of the jurisdiction of its
formation and is qualified to conduct #ts business in cach jwrbdiction; (V) it hus all
repulatory suthorizations necessary for it to legally perform fis obligations wader this
Agreoment and any other docurnentation rclating b0 this Agreement; {¢) the extcution,
delivery and performance of this Agresment and any other documentation relating to this
Agreement arc within its powers, have been duly authovized by all aecessary action and do
not Violate aay of the torms and conditions W s goveming documents, any commcls 10
which it is a party or any kw, ruie, regulation, order or similar provision applicsble 10 it;
(d} this Agrecroent and each other document executed and delivered in accondemc: with
this Agreement constitutes ts legally vaiid and binding obligation enforceabie agting it in
accordance with its terms; (g} there ae no bankxuptey proccedings penrding or being
romemplated by it or, to #5 knowledge, threatoned against it; (f) there is not pending or, to
its ktiowledge, thrcafencd apainst it orany of its affiliats any Iegal pocecedings that conld
materially adversely affe its ability w perforn its obligation under this Agrecment or any
Gthcr document relating to this Agreoment; (g) no Event of Defsuls or event which, with the
giving of natice o7 Yapsc of time, of both, would constinuie an Event of Defaul withrespect
to it has occumed and is contimiing and no such event or circumstance would ocowr as 2
result of #s emering into or pecforming its oblipations under this Agreemment or any ather
document relating to this Agrecroent or any Transaction; end (h) it & acting Br i own
account, has made its own independent decision 1o onter into this Agreement and a5 10
whether such Agreement is appropriate or proper fort it based upon its oW judgmen, i not
relying ugon the advice o recommendations of the otber Peny in 5o doings, and is capble of
asscssing the merits of and understanding 2nd understands and accepts, the krms,

{C17158:
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conditions and risks of this Agrezment. .
such assignment is to any other direct or indirect subsidary of Cmergy Corp. and provided

9.2 Assignment. This Agrecment shall be assignable by CRS
thet such direct or indirect subsidrary hag an equivalent or higher eredil rating (han CTKS.™
Ths Agreement_shall be assignabl consent provided such
assigroment is to any other direct or indmrect subsi and provi { such direct
or_indircct subsidiary has ao cquivaknt or migher crodit mling mﬂﬁ other
assignment by cither Farty of (his Agreement or any nights or obligatio er shall

be_made onfy with the wrkien consent ol the other Perty, which consent shall not be
_ wnrcasonably withheld,

9.3 Notices. All notices, requests, stalements or payments shall be made as spocified below,
Notices required {0 be in writing shall be deliversd by Jetter, facsimile or other
documentary form. Notice by regular mail shall be decmed (o have been received three
(3} Business Days after it has been sent. MNotice by facsimile or hand delivery shall be
decmed to have been reccived by the close of the Busizess Day on which it was transmitted
or hand delivered {uniess transmitted or hand delivered after close of nortnal business bours,
in which czsc it shall be deemed to have been received &t the close of the noxt Business
Day). Notice by ovemight or couricr shall be deemed (o have been received two {(2)
Business Days after it has been sent. A Party may changs its addresses by provading notice
afthe same in accordance with this Section 9.3 4

Te CRS:
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94  General, This Agrecment constitutes the entirc agreemens between the Parties rehiting to
the subject maticr contemplated by this Agrecment. This Agrecmont shall be comsidered
for all purposes as preparcd through the joint efforts of the Partics and shall not be
construed against onc Party or the ather as 2 result of the preparation, substitution,
submission or othicr cvent of negatiation, drafting or cxcoution hereof., Mo anendment or
modifizacion to this Agreement shall be enforeeable uniess et forth in writing and
executed by both Parcies, This Agreement shall not impart any rights enforceable by any
third party (other (han a permitted successor or assignee bound to this Agreement). Mo
waiver by a Panty of any defaukt by the other Party shall b construcd as a waiver of any
other defavlt. Any provision declared or rendered unlawful by any applicable court of law
ar regulatory agency or decmcd unlawiil bocavse of  swatutory change will not otherwise
affect the remaining Jawhul obligations that arise under this Agreement. The beadings
uscd herein are for convenience and refesence pumposcs only. All indernity and audic
rights contained herein shall survive the termination or expiration of this Agreoment for
three (3} years.

9.5  Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to 2
third party (other than the Party's employees, Affiliates, lenders, counsel, acconntants or
advisors whe have 2 need 1o know such information and have apresd to keep such terms
confidential) except in order to- comply with eny spplicable lsw, reguletion, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, cach Party shall, 10 the extent practiceble, use reasonabic efforts to prevent or
timit the disclosure. The Partics shall be entitied to all remedics avallable st law or in
equity to enforce, or seek relicl m conncetion with, this confidentiality obligation.

9.6  Counterparts. This Agreement may be separsiely cxeruled in counterpants cach of which
when 50 executed shail be deemed to conxtitwie one and the same Agreement.

agreement dated PUCO Case
No. 99-1658-EL-E1?P.

97  This percedes and replaces in its entirety the sgreement between CRS and
Nothing in this Agrecment shall affect the teims and
e = S .

t o,

The Pasties have caused this Agrccmm 10 be exeowed by their duly awhorized
représentatives in multiple counterparts as of the Effsctive Date,

CINERQY RETAIL SALES. LLC

By

(1%
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Agreement

This agreement is between The Cinergy Retail Sales, LLC (Cimergy),

and the hospitals shown an the saffached agreement exhibit 1

incorporated by reference into this agreement ‘eﬂm this

_It is the jntent of the pertics to this agreement to
bind Cinergy and ﬁ the terms and conditions st forth

herein.  The following is the entire agrecment between Cinergy and the
—1: may not be amended except by the wriften
agresment of the parties '

This agreemnnt is binding on the pearties rega.rdmg the suh;ect
mafter hercin and both the terms and existence of lhr.-. agrecmsm ars to
remsain conﬁdcnna.l among the parties and may bc released to non-
parties only il ordered by a court or administrative . agency of compntmt
jurisdiction. If an'_'f sssuc related to the conﬁdenlanhty of ttns a.gn:mmt
comes before a court ar administrative agency of competent furisdiction
the paﬁy before such court or administrative ageacy shall use hest
efforts to imﬁediaif:ljf notify the other party. The partics shall defend the
confidcntiality of this agreement. The parhes sh_sl!. not circulaac._ ém
agreement, or disclose its existence, to any employes, agent, or assiéncé
of the party unless such employee, agent, or assngn&e hae 2 need to lgnow'_
for the purpase of :ffcctua.ung the agreement,

The parties, for good consideration, agiee to the follﬁwing term,s

and bnnd,itipns:

o1n Adnn TOWTMES acel 17z wYa PWJT Feiel oETY.
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L. Beginning QNN nd through AR
Cinergy will offer to sell retail electric generation sexvice to the
Hospitals for all their CG&E accounts at a

teriff rate of The Cincinnati
Gas & Electric Company’s appruved
by the Public Utilities Commussion of Ohio (Cummsglonl in case
no. 99-1658-EL-ETP
approved in the same case , except

' and purchasc
il electric generation service from Cinergy at a

competitive re

they are rco

Cincinnati -Gas & Electtic Campany on December 31, 2004,
offer indicated above will be an

purchasing competitive retail electric generation

Cmﬁ iursua.nt to parsgraph one (1) above, c:mergy shall

els Uzl feeds shall be subject to ttae terms and
conditons set forth in paragraph six (6) of this agreement.

Cinergy shell pay the

S.  The Hospitals shall comply with the terms and condlitions of the
order of the Public Utilities Commission of Ohio in case na. 03-
93-EL-ATA including the payment of repulatery (ransition
charﬁs and pravider of last resort charges '

(04194 2

-
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q b

- & Cinergy shall not amend the rates charged by The Cincinnati
Gas & Electric Company for dual feeds for load existing prier to
The
Cincinnati Gas & Electric Company may amend its tanflls for
dual feed where there is a sipnificant increase in load or or new
o dual feed cansumers pursuant to an application approved by

the Public Utilitics Commission of Qhio.

7.  Hospitals purchasing gencration service pursuant to exsting

tarifl load management riders as of may
continue to purchase generation service pursuant to such losd
management riders through NN

8. This agrecment has no application to The Cincinnati Gas &
} Electric Company's tranemission and distibution rates as
| approved by the Public Utilities Commission of Ohio.

9, The ' shall cause the to
i filed by The Cincinnatl Gas & Electric
in case no. 03-93-.

EL-ATA, and any rclated litigation.

This agreement terminates a.ﬂ:cr— T

A.
B.
C.
t All notices, demands, and statements to be given hereunder shall be
a4y 3 3 49
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given in writing to the parties at the addresses appearing hercin below

and will be effective upon actual receipt:

To Cinergy:

Ciner

or such other address asAis provided in writing by the recipient from time
to time. Payments shall be madc by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and -sha]l dcfcna, indemnify, and hold harmless the
non-breaching party from any and all claims by third pa.rf.ies including
the governiment regarding the enlorcement or breach of this agreement,
including but nor imited to, property damages, environmenatal damages,
contract damages, fincs, or penaltics atising from or in conn(;.cﬁon with
the provision or acceptance of competitive retail electric sarvice arising
from or in connection with the performence of this agreemerat.

Thia agreement is for the exclusive benefit of the paxties and may

not be assigned without the written consent of the non-assigning party.

This Letter agreement shall be gav:emed by and construed in

accordance with the laws of the Statc of Ohio,

Entered into on this —

1003 1945

g
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E | On behalf of Cinergy On Behall NN

!!e Cincirinatt Gas & Electric Company
155 East Broad Street
Columbus, Ohio 43215

r
®

L
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Agreement Exkibit One
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This agreement is between The Cinergy Retail Sales, LL.C {Cinergy),

and the—hown on the attached agreement exhibit 1

& incorporated by reference into this agre:cmen—cﬂectivc this
" This Agreement replaces and supersedes the

terms anﬁ conditions of the Agresment dated -bctwcen

—ami Cinergy. It is the intent ol the partics to this agreement to
bind Cinergy and -.o the terms and conditione set forth

berein. The followiné is the entire agreement betwegen Cinergy and the

-it may mot be amended cxcept by the written
agreement of the parties.

t This agreement is binding on the partics regarding the subject

= matter herein and both the termy and existence of the agreement are to

remain cotifidential among the perties and may be réleased to non-

parties only if ordered by a court or administrative agency of competent

jurisdiction. If any issue related 1o the conlidentality of this agreement

comes hefore a court or administrative agency of compstent jurisdiction

the party before such court or administrative agency Vshall use best

efforts 1o immediately notly the other party, The parties shall defend the

confidentiality of this agreement. The parties shall not circulate the

. agreement, or disclose its existence, to any employes, agent, or as:-signcc

of the party unless such employee, agent, or assignee has & need to khow

for the purpose of eflectuating the agreement.

- 333
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‘ l The parties, for good consideration, agree to the fellowing terms

and conditions:

I.

Beginning and through
Cinergy will offer to sell retail electric generation service to the

for all their CG&E accounts al aF
of Thhe Cincinnati

approved
hio (Commission) in case

Gas ectric Company’s
the Puhlic Utilities Commission
ne. 99-1658-EL-ETP

ve retail electric generation scrvice

. they are recewving fram  The
Cincinnatt Gas & Elec Company on Decembier 31, 2004,
offer indicated above will be an

2. Cinergy shall
3. 1, prior o A - - SR
; m in The Cincinnati Gas & Electric Company's
©041943 o) .
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q, '-Cinergyr | '
upon the issuance of a final appealabic order of the Public
Utilities Commission of Ohio satisfactory to Cinergry .

Cincinnati Gas & Electric Company may amend its tnffs for
dual feed where there is a significant increase in load or for new

’;“ dual feed consumers pursuant to an application appraved by
the Pubilic Utilitics Cormmission of Qhic.

7. '
may
continue to purchase generation service pursuerit to. auc load

management riders through ”

8. This agreement has no application to The Cind;rmaﬁ Gas &
Electric Company's transmission and distribation mates as
approved by the Public Utllitics Commission of Ohio, q
shall pay the applicable transmission and distr-ibution rates

The Cincinnati Gas & Electric Company as a - by the
Commission, and/or if applicabie,’

(09194, 3
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mm by The Cincinnati gas &
ectnic Company it its application for rehearing, i Case No.

03-93-EL-ATA, and any related litigation.

This agreement terminates afte
occurrence of any of the following:

S

All notices, dcmands, and statements to be given hereunder shall be
given in writing to the parties at the addresses appearing herein below

and will be effective upon actual receipt:

{C04a 1947 4
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or such other address as is provided in writing by the recipient fom time
lo time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time,

Cinergy en hall defend, indemnify, and hold hamjess the
non-breaching pany. from any and all claims by third parties ncuding
the government regarding the enforcement or breach of this ageement,
including but not limited to, property damages, environrmental damagcs,
contract damages, fines, or penaitics arising from or in Connection with
the provision or acceptance of competitive retail electric  service arising
from oy in connection with the performance of this agreerment

This agreemnent is for the exclusive beneht of the partiesand mmay
not be assigned without the written congent of the non-aSssigning party. '

This Letter Agreement shall be goverued by and constued in

accordance with the taws of the State of Ohio.

Entered into on this 8th day of November:

on et Y

On behalf of Cinergy

Lt

(CO41942) 5
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QPTION AGREEMENT CONFIDENTIAL PROPRIETIRY
BY AND BETWEEN TRADE SECRET
CINERGY RETAIL SALES, LLC
AND
R I

limited lizbility company, &0

lﬂus Opiion Agreement (the "Agreement”) is entered into 25 of M
the "Effective Date") by and between Cinergy Retail Sules, LL dware

("Counterparty™), a _____ corporation (eack
individually a *Party” or collectively :

RECITALS

i
localed within the retail delivery service lemritory of The Cancinati Gas ¢

Company (“CG&E").

WHEREAS, CRS has been cenificd by the Bublic Utililies Commission of Ohio as 2
Certified Retail Eiectric Supplier ("CRES") and has the authority to engage in the sule of
electrical power & resail;

WHEREAS, CRS and Counlerpaity desire to establish tarms and candition for this option.

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Partics agree as follows:

ARTICLE T
DEFINITIONS

The foliowing definitions and any terms defined in this Agreuntmt shall apply
hereunder.

"Affiliate" means, with respect 1o any person, any nlhcr person (other then e individual) that,
diretly or indirecily, through one or more intermediaries, controls, of is controlled by, oris under
cammon control with, such person. For this purpose, “control” means the direct or indirect
owneship of ten (16) percent or more.

"Business Day" means a day on which Federal Rescrve member banks im Ohio are open for
business; and » Business Day shall open 2t 8:00 a.m. and closc at 5:00 p.m. castem prevailing
time, unless ofherwise agreed to by the Parties in writing,

@mmw_

Cinergy Coxpoxate Recorda
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“Capacity” hes the meaning set forth in any Transmission Provider's tarifl or MISO's
transmission {arilY, as amended from time o time, or as defined in any transmission tanfl of 2
Stecessor to MISO. ‘

"Contrect Price* raeaus the price in $US a5 set forih in Exhibit B ta be paid by Counterparty (0
CRS for the purthase of the Encrgy under this Agreement.

“Delaylling Pariy” shall have the meaning specified in Section 6.1.

:‘Immx" means electric encrgy of the character corunonly knowe 2s three-phase, sixty hcr!:z
clectric encrgy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatl hours (MWh).

“Evenl of Dofault” shall have the meaning specified in Section 6.1.
"EERC"™ means the Federal Energy Regulatory Commission or any successor agency thereto.
"Fim" means, with respect (o & Transection, thal the only excuse for the failure to deliver Ensrgy

by CRS or the failure to receive Brergy by the Counterparty is Force Majeure or the other Party's
failare to perform.

ull R

fi'ﬁlﬁi!.&}&" mcans, for any date the fesser of (8) two (2) percent aver the per anmum tate of
Interest equal to the prime lending rate ("Prime Rat=") as may be published from time to time in
the Frdera! Reserve Statigtical Release H. 15; or (b} the maximum lawiul interest rate.

"MW" means megawatt.
"Zemm" shall have the meaning specified in Article 4.1.

"Tizpsmission Prgvigers” means the craity or entities transmitting ot ransporting the Energy
on behalf of CRS or Counterparty to the Delivery Point. _

ARTICLE XI
OFTION

2.1  Counterparty cutrenly reccives its clectric service from The Cincinnati Gas & Blostric
Compeny (“CG&E") pursuant to the upplicable tarifis rates or will provide notice that #t

‘
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will take clectric service from CG&E in accordance with amiicaﬁie CG&E tanill
requiremerts,

ARTECLE 81§
CRES FOWER CONTRACT TERMS

b. Transmission Service and Charges. Tranvmission scrvice will be provided in
accordance with the open &ccess lransmission larifT of the Midwest -4
Independent Transmission Systemn Operator, Inc, Charpes will be assessed
consistent with the atherwise applicable CG&E refail waniff rates and riders as
they may be amended, from time 10 time, or any successor tariff.

¢. Contract Price. The Contract Price is set forth in Extibits A end B.

d. Chanpe to Prices. As a re1ail sale, the power sale agresment is not sabject (o

- 2086
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the jurisdiction of the FBRC, nor shall either Panty stk 10 have the FERC
assen jurisdiction over the Agreement. However, o e extent thal either the
FERC or the Poblic Utilities Commissian of Ohic assenis jurisdiction over the
Agreement, the Parties agree that the Contract Price speciied a is just and
rezsonable and consistent with the public inlersst.

¢ Term. The torm of the power sale apreement shall be mrcugh_—_

14

ARTICLELV
TERM OF AGREEMENT

4.)  Agrecment Tenm snd Effeclive Date. This Agreement shall become . cffective upon

execution by the Parties. This Apresmosnt shall extend from
] unless tenminaled earlier in
this Agreemeat (“1erm"). .

42  after Termination. The spplicable provisions of this Agreement shall continuc in effect
afier termination: thereof 10 the extent neccssary © provide for fmal billing, hilling

adjustents and payments.
ARTICLE V
EILLING
5.1  Payment
{insert account informatian)
ARTICLE VI
DPEFAULTS AND REMEDIES

6.0 Evems of Defavli. An Event of Default” shall mean, with respest o a Party
("Defaulting Party”}, the occumence of any of the following:

6.1.1 any representation or waranty made by the Defaulting Party hersin shell al any
teme prave v be false ot misieading in amy respect material to this Agreemens;

- 207
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6.1.2 ibe faijure of the Defaulting Pary 1o perform any covepait set farth in this
Agrecmicnt (except to the cxtent constituting & scparate Event of Default,) and
Such failure is not cured within fificen (15) Business Days after wrilien notice
¥ia certified mail thoreal o the Defaulting Party;

6.1.3  the Defaviting Party consolidales or amalgamates with, meges with or inte, or
transfers all or substantially alt of its 235ets 10, another entity md, at the ime of such
consolidation, amalgamation, merger or transfer, fhe resulting, swviving or
trangferec entity fails to assume all of the obligations of sich Party under this

Agreement;

6.1.4  the failure to make when duc, any payment required pursusnt to this Agreement if
such faiinre ts not remsdied within fificen (15) Business Days after witien notice
via cenified mail of such failure is given by the other Party; or

6.1.5 the Defaulting Pasty (i) files a pstition or otherwise commences or acquiesees in a
Procesding undcr any bankrupcy, inso hvency, reorganization ot simmilar law, or has
any such petition filed or commenced 2gainst it and such petition is not withdrawg
ar dismissed within thirty (30) days efter such filing, (i} makes an assignment or
any pentral arvangement for the benefit of creditors, (iii) otherwise becomes
bangaupt or insolven (however evidenced), (iv) bus a liquidator, adminisirater,
Teceiver, trustec, canservator or similar official appointed with respect (0 itorany
;ull;stmnal postion of 15 property or assets, or (v} is unsble to pay its debts as they
al] duc

Remedie m an Event of Default. Upon the occurrence (and continuation heyoﬁ the
licable cure period) of an Bvent of Default with ‘

7.

ARTICLE VIl _
LIMITATIONS; DUTY TO MITIGATE

j il amppes. THE PARTIES CONFIRM THAT THE
F-KPRESS m-:wnsoms AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEDENT SATISFY THE ESSENTIAL PURPOSES HEREQF. FOR BREACH OF
ANY PROOVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR

- 208
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MEASURE OF DAMAGCES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES ATLAW ORIN

EQUITY ARE WAIVED. IF NO REMBDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTI{ER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANNY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY FROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN MMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETOQ,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WEETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TD
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Miigate. Each Party agrees that it has a duly lo miligate dunages and covenanis
that it will use commercially reasonable efforts to minimize any damapes it may incur as
a result of the otber Pasy's perfonnance or nan-performance of this Agreement.

T

. ARTICLE VI
GOVERNING LAW - BISPUTE RESOLUTION

Goveming law and jurisdiglion. THIS AGREEMENT -AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDER AL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Disputz Resolulion. Any chim, controversy ar dispute arising out of or relating to this -

Agrezsmeny, or the breach thereof, shall be resolved feliy and fimally by binding atbitretion
Llnder_the Commercial Rules, but not the admimstration, of the American Asbitration
Association, except (o the extert that the Commercial Rules conflict with this provition, in
which Cveni, this Agreement shall control, This arbitration provision shall not limil the
right of esither Party prior © or during any such dispute io seek, use, and employ ancillary,
or prefimyinary or permanent rights and/or remedies, judicial or otherwise, for the purposes
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maintaining the status quo until such lime as the abitration awarct is rendered of the
disputc is otherwise resolved. The arbitration shall be conducied in Cincinnati, Ohio and
the laws of Ohijo shali govem the construction and interpretation of this Agreement, except
to provisions retated o conflict of laws. Within ten (10) Business Days of service ol 2
Demand for Arbitration, the parties may agree upon = sole arbitrator, or if a sole stbitrator
cannol be agreed upon, a panc! of thres atbitrators shali be named. One arbitator shaii be
stlected by CRS and one shall be seleced by Buyer. A knowiedgeable, disialerssied and
impartial arbilrator shai} be selecled by the two arbitretors so appointed by the padics. If
the arbitratars appointed by the parties cannot agrec upon the thid arbitrator within tem
(10) Business Days, then either Party may apply to any judge in any court of campetent
jurisdiction for appointment of the third arbitrator. There shall be no discovery dwing the
arbitration other than the exchange of information tha iz provided to the arbitrator(s) by
the Pattics. The arbitrator(s} shall have the authority only to award equitable reliel and
conspensalory damages, and shall not heve the authorily lo awerd punitive damages or
olher non.compensatory demages. ‘The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days after the date of the sdlection of the arbitratos(s) or within
such petiod 25 the Pasties may otherwise agree.  Each Party shak be responsible for the
fees, expenses and costs incurred by the wbitrator appoinied by exch Party, md e foes,
expenses and cosis of the third arbitrator (or single arbitrator) shall be borne equally by the
Parties. The decision -of the atbitrator(s) shall be final and binding =nd may not be
gpptaled. Any Party may apply 10 any court having juisdiction {0 enforce the decision of
the arbitrator(s) and to obtain a judgmen thereon,

Notwithstanding the foregoing, the Parfics may cancel or icrminate this Agreementin

accondance with its (ems and conditions without being reguised Lo follow the procedures
set forth in this Articic, ;

ARTICLE IX
MISCELLANEOUS
Representations and Warrantics. On the Effective Date and on the dale of entering into this

Agresment, each Party represents and warranig to the other Party that- (a) il is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct jts business in cach jwisdiction; (b) @ has ali
regulatory authorizations nccessary for it to legally perfomn its obligations vader this
Agreament and any other documentation relaling (o this Agrecment; {c) the exccution,
delivery and performance of this Agreement and any other documentation relating to this
Agpreentent are within ils powers, have been duly authorized by all necessary actionand do
nat violate any of the terms and condilions in its governing documents, any cotibacls (o
which il is a party or any iaw, rule, regulation, order or similsr provision applicable to it;
(d) there are no banknupicy proceedings pending ot being contemplated by it or, w0 its
IﬂlOyfloﬂge. threatencd agsinst it; () there is not pending or, to ils knowiedge, lrestened
against it or any of its affilisies any legal proceedings that could matetially adverscly affoct
its ability to perform its obligation under this Agreement or any other document veltling 10

. 210
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this Agreement: () no Event of Defaukt or event whick, with the giving of notive or Japse
of time, o both, would constitute an Event of Default with respect to it has occtred and is
continuing and no such event or circumstance would ocour a5 a result of its emening into or
performing ils obligations wader this Agreement or amy other document relaing o this
Agrecmen or any Transaction; and (g) it is acting for its own zecount, has made #s own
independem decision to enter inio this Agreement and &s 1o whesher such Agreement s
apprapriate or proper for it based upon its own judgment, is not refying upon the advice or
reconunendations of the other Pasty in so doing, and is capable of assessing the menits of
and vndergtanding and understands and accepls, the tcoms, conditions and risks of this
Agrecmeni,

92 Assigmment This Agresmen! shall be assignable by CRS without the Counterputy's
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidisry has an equivalent or higher credit
raling than CRS, Any other assignment by etther Pasty of his Agreement ot any tights or
obligation hereunder shail be made only with the written consent of die other Party, which
consein shall not be unrcasonably withheld.

9.3 Notices. All notices, requests, siatements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by lenes, Tacsimile or other
documentary form' provided there is some form of confimpation that the roceiving party
aciually reccived the notice. Noiice by regular mail shall be deemed te have been
received {hrec (3) Business Days aficr it has been acnt Notice by facsimile or hand
delivery shall be deemed to have besn received by the close of the Business Day on which
H was trunsmitted or hand delivered {unless transmitied or hand debvered after close of
normal busincss hours, in which case it shall be desmned 10 have been recesived at the close of
the next Busintss Day). Notice by ovmnglu or courier shell be desmed to have bean
received two (2} Busincss Days after it has been sent. A Parly may change its addrosses
by providing notice of the same in accordance with this Section 9.3.

ToCRS:

Te Counterparty:

.. 21l
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Genoral. This Agreement constitutes the emire sgreement between the Parties relating to
the subject malter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joimt cffons of the Parties and shall not be
consirued against ane Paty or the other as a result of the preparation, subsiitution,
submission or other cvem of negotiation, drafting or execution hereol. No amendmont or
madification to this Agresment shall be enforceable unless set forth in wiiting and
cxeculed by both Parties. This Agreement shall not impan any rights cnforceable by any
third party (other than a permitied successor or assignes bound (¢ this Agreoment). Mo
waiver by & Party of any defaxlt by the other Party shall be construed as 2 waiver of any
olher default. Any provision declarsd or rendered unlawiful by sny applicable court of law
ar regulatory agency or deemed unjawful because of a siatutory change will not otherwise
affect the remaining lawfu! obligations that arise under this Agreerment. The headings
uscd herein are for convenience and refersnce purposes only. Al indemnity and audit
Tights contained herein shal! survive the terminaton or expiration of this Agreement for
three (3} years.

Confidemiality. Neither Party shali disclose the terms or conditions of this Agresment 1o a
third party {other than the Parly’s cmployces, Affiliates, lenders, counsel, sccountants or
advisors whe have & need to know such information and have agreed to keop such terms
confideatial) except in order to comply witk any applicable law, rogulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, each Party shall, to the extent practicable, use veasanablc cfforts to prevent or
limit the disclosure. The Pardes shall be ontitied (o all remesiies available ot law or in
equity lo aitfarce, or seek relief in connection with, this canfidentiality obligation.

Coumetparts. This Agreement may be separately executed in counterparte each of which
when $o.executed shall be desmed to constitute one and the same Agreoment,

This Agreetnent su es and replaces in its entirety the agresment betwesn CRS and
Counterparty d w5 well &5 any other setiement agrecmicnts
between Coumerparty and Cineigy Cotp, or smy other Cinergy entity related to PUCO

Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cincrgy ontities) agree to this provision.

~
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The Parties have coused this Agreement o be executed by their dufy authorized
represengatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC

As 1o clanse 9.7:

CINER

10
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INTRODUCTION

PLEASE STATE YOUR NAME, ADDRESS AND POSITION.
My name is Beth Hixon. My business address is 10 West Broad Street, Suite
1800, Columbus, Ohio 43215-3485. I am employed by the Office of the Ohic

Consumers' Counsel (“OCC” or “Consumers” Counsel”) as Assistant Director of

Analytical Services.

WOULD YOU PLEASE SUMMARIZE YOUR EDUCATIONAL AND
PROFESSIONAL HISTORY?

I received a Bachelor of Business Administration degree in accounting from
Ohio University in June 1980. For the period June 1980 through April 1982, 1
was employed as an Examiner in the Field Audits Unit of the Ohio
Rehabiiitation Services Commis;sinn (“ORSC™). In this position I performed
compliance audits of ORSC grants to, and contracts with, various service

agencies in Ohio.

In May 1982, T was employed in the position of Researcher by the OCC. In
1984, T was promoted to Utility Rate Analyst Supervisor and held that position
until November 1987 when I joined the regulatory consulting firm of Berkshire
Consuiting Services. In April 1998, I returned to the OCC and have
subscquently held positions as VSenior Regulatory Analyst, Principal Regulatory

Analyst and Assistant Director of Analytical Services,
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WHAT EXPERIENCE DO YOU HAVE IN THE AREA OF UTILITY
REGULATION?

In my positions with the OCC, and as a consultant with Berkshire Consulting
Services, | have performed analysis and research in numerous cases involving
utilities’ base rates, fuel and gas rates and other regulatory issues. I have worked
with attarneys, analytical staff and consultants in preparation for, and litigation
of, utility proceedings involving Ohio’s electric companies, the major gas
companies and several telephone and water utilities. At the OCC I also chair the
OCC’s cross-functional internal electric and gas teams, participate and/or direct
special regulatory projects regarding energy issues and provide training on

regulatory technical issues.

HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY BEFORE
REGULATORY COMMISSIONS?

Yes. Ihave submitted testimony before the Public t}tilities Commussion of OhIio
(“PUCO” or “Commission”™) in the cases listed in Attachment 1. As shown on
this Attachment, I have also submitted testimony in a case hefore the Indiana

Utility Regulatory Commission.
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WHAT DOCUMENTS I;A VE YOU REVIEWED IN THE PREPARATION OF
YOUR TESTIMONY?

I reviewed various documents from Duke Energy Ohio’s Case Na. 03-93-EL-
ATA and the cases consolidated with that case for hearing and decision in 2004,
{*Post-MDP Service Case”™) Since the Post-MDP Service Case began when the
regulated electnc distribution utility now known as Duke Energy Ohio was

known as Cincinnant Gas & Eleciric } will refer to that utility in my testimony as
either Duke Energy Ohio (“DE-Ohio™) or Cincinnati Gas and Electric, (“CG&E”)
Documents from the Post-MDP Service Case which [ reviewed include the
PUCO’s December 9, 2003 Entry, September 29, 2004 Opinion and Order and
November 23, 2004 Entry on Rehearing and various CG&E filings in the case.
From the portion of the current case afier the remand from the Supreme Court of -
Ohio in 2006 (“Post-MDP Remand Case™) I have reviewed responses to OCC
discovery issued after the Remand, documents provided pursuant to subpoenas by

the OCC and transeripts of depositions taken by the OCC.
PURPOSE OF TESTIMONY

WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS
PROCEEDING?
The purpose of my testimony is to bring to the attention of the Commission

certain side agreements and arrangements made by CG&E-affiliated companies

i Y
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- The side agreements werce a part of CG&E’s efforts to obtain support
for PUCQO approval of a rate stabilization ptan acceptabic to CG&E. [
recommend the Commission rcview and take into consideration thesce side

agreements in this Post-MDP Remand Case.
CASE OVERVIEW -- POST-MDP SERVICE AND POST-MDP REMAND

WHEN DID THIS CASE COMMENCE?

PUCO Case No. 03-93-EL-ATA was mitiated when CG&E filed an Application
on January 10, 2003 to modify its non-residential generation rates to provide for
markct-based standard scrvice offer pricing and to establish an alternative
compcetitive-bid scrvice rate option subsequent to the market deveiopment period.
This 2003 CG&E proposal for a competitive bidding ﬁrocess (“CBP")and a
market-based standard service offer (“MBSSO”) were collectively described as a
Competitive Market Optior (“CMO™).! Numerous parties and ﬂ:m Commission’s

staff (“Staff™ filed comments in March and April 2003 on CG&E’s proposals.

On December 9, 2003, the Commission issued an eniry that, among other things,
consolidated various pending matters regarding CG&E and requesied that CG&E

file a “rate stabilization plan™? (“RSP"™) in keeping with the Commission’s policy

! January 2003 Application at

? Entry at 5 {December 9, 2004).
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statements regarding the post-MDP pricimg of generation service by other uﬁliﬁes
in Ohio. In several electric cases, the PUCO established three goals for a rate
stabifization plan:

(1) rate certainty for consumers,

(2) financial stability for the utility and

(3) the further development of competitive markets’

WHAT WAS CGLE’S RESPONSE TO THE PUCO’S DECEMBER 2603
REQUEST TO FILE AN RSP?

On January 26, 2004 CG&E filed an Electric Reliability and Rate Stabilization
Plan (“ERRSP”) with the PUCO. CG&E asked the Commission to ¢ither {(H)
adopt the Competitive Market Ontion filed by CG&E in January 2003, “consistent
with the language and intent of R.C. Chapter 4928, or (2) adopt the ERRSP
CG&E had just filed in January 2004, which contained rates for generatioﬁ

service proposed by CG&E that included non-bypassable {:hargrcs.4

HOW DID THE POST-MDP SERVICE CASE PROCEED AFTER JANUAR Y,
20047

Following CG&E’S filing of its ERRSP, numerous parties moved to intervene in
this proceeding, a procedural schedule was set by the Attorney Examiner and

discovery was conducted by parties. CG&E submitted pre-filed testmony on

* First Energy, Case No. 03-1461-EL-UNC, Entry at 4-5 (Scptember 23, 2003); Cincinnati Gas & Electrie,
Case No. 03-93-EL-ATA, Order at 15 (September 29, 2004).

# January 2004 Application at 8,10 and 11.
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April 15, 2004 in which it described a “revised ERRSP.” Staff filed testimony on
April 22, 2004 and intervenors, including the OCC, filed testimony on May 6,

2004.

An evidentary hearing began on May 17, 2004 but was subsequently delayed
when a stipulation was filed on May 19, 2004 (“Stipulation”) in these cases that

described another plan of service (“ERRSP Stipulation Plan™). CG&E, the

PUCQO’s Staff,

execited the Stipulation—

did not execuote the Stipulation.

HOW DID THE FILING OF THIS STIPULATION IMPACT THE POST-

MDP SERVICE CASE?
The parties who did not execute the Stipulation were permitted a very short period

during which they could inquire into the Stipuiation by means of discovery. The
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OCC sought copies of side agreements between CG&E and other parties to the
Post-MDP Service Case, and CG&E refused to provide copies of such
agreements. The first witness appeared at hearing on May 20, 2004 (based on
pre-filed testimony not related to the Stipulation). The OCC began the hearing on
May 20, 2004 with an oral Motion to Compel Discovery of the side-agreements.

The Motion to Compe! Discovery was denied. *

CG&E filed supplemental testimony on May 20, 2004 in support of the
Stipulation, and Staff Witness Cahaan submitted testimony supporting the
Stipulation on May 24, 2004. The OCC and-ubmitted testimony in
opposition to the Stipulation on May 26, 2004. The hearing resumed on May 26,
2004 (after two days in recess) for the presentation of the testunony by Witnesses

for CG&E, the OCC, { Il and the Staff

WHAT WERE THE MAJOR POST-HEARING LANDMARKS IN THESE

PROCEEDINGS?
The Commission’s Order in the Post-MDP Service Case was issued on September -

29, 2004, which approved the May 19, 2004 Stipulation with madifications and

_conditions. Several parties, including CG&E and the OCC, filed applications far

rehearing on October 29, 2004, CG&E asked the PUCQO to either i) approve its
original CMO proposal, it} apprave the May 19, 2004 Stipulation (i.¢. unaltered

by the PUCO); or iii} approve a new altcrnative propesal rate plan (“Alternative

STy Vol at9- 15,
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Proposal”). This Alternative Propbsal had an array of new and different charges

that bad not been investigated or been subject to a hearing.

CG&E’s Alternative Proposal was built on the four conditions placed by the |
PUCO on the Stipulation in its September 29, 2004 Order and introduced new
charges and modiﬁed previonsly proposed charges. In 2 November 23, 2004 First
Entry on Rehearing, the PUCO adopted (in principal part) the Alternative
Proposal. The Commission ordered CG&E to make certain filings with the

PUCO before some of the rate increases provided for in the Alternative Proposal

could be placed into effect.

The OCC submitted its second application for rehearing, which was denied in a
Second Entry on Rehearing dated January 19, 2005. The Commission’s last
action was an “Order on Rehearing” on April 13, 2005, that addressed the return

pricing methodology for nonresidential shopping customers.

The OCC filed a Notice of Appeal on May 23, 2005. Afier argument before the
Supreme Court of Ohto, the Court issued an opinion on November 22, 2006. The
Court decided that the PUCO erred by failing to compel the disclosure of side
agreements and erred by failing to properly support modifications to post-MDP
rates and made in its entry on rehearing.® The Court remanded the case for

additional consideration by the Commission.

¢ Ohip Consumers’ Counsel v. Public Uik, Comm., 111 Ohio St.3d 300, 2006-Ohio-5789 a1 195
(“Consumers’ Counsel 2008™).
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An abbreviated timetline is illustraied by the chart below showing some of the key

activities in the Post-MDP Service Case which I have discussed.

Post-MDP Service Case: ]
DE-Ohio (CG&E) Case No. 03-93-EL-ATA et al.
Date Filing/Event/Activity
1/10/03 CG&E Competitive Market Option Application
3/03 & 4/03 | Comments on CG&E's CMO
12/9/03 Entry requesting CG&E to file an RSP
1726/04 CG&E Proposed CMO or ERRSP Application
3/9/04 Objections to CG&E proposed ERRSP
5/17/04 | Evidentiary hearing begins
5/19/04 Stipulation between CG&E and parties filed
3/20/04 Evidentiary hearing
5/20/04 Supplemental Testimony of CG&E filed
5/24/04 Supplemental Testimony of PUCO Staff filed
5/26/04 | Evidentiary Hearing
5/26/04 | Supplemental Testimony of Intervenors filed
9/29/04 | PUCO Opinton and Order
10/29/04 | Applications for Rehearing
(including CG&E's Akernative Proposal)
11/23/04 | First Entry on Rehearmg
12/27/04 | Second Applications for Rehearing
1/19/05 Second Entry on Reheanng
4/13/05 Order on Rehearing on return pricing
5/23/05 OCC Natice of Appeal to Supreme Court
11/22/06 | Supreme Court Qrder remanding to PUCQO




CONFIDENTIAL - Hixon Testimony Case No. 03-93-E1-ATA

I Q12 WHAT HAS OCCURRED SUBSEQUENT TO THE SUPREME COURT'S
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NOVEMBER 2006 DECISION IN THIS CASE?

On November 29, 2000, the Atworney Examiner issued an Entry in the above-
captioned cases’ that provided for a “hearing . . . to obtain the record evidence
required by the court” and ordered that a prehearing conference be held on
December 14, 2006.® The above-captioned cases were consolidated (“Past-MDP
Remand Case”). A procedural Entry was issned on February 1, 2007 that, among
other matters, set a cut-off date for discovery and a hearing date for March 19,

2007,

HAS THE OCC’S DISCOVERY REVEALED ANYTHING SIGNIFICANT
THAT YOU BELIEVE SHOULD BE CONSIDERED BY THE
COMMISSION?

Yes. The OCC’s discovery activities in the Post-MDP Remand Case have -
revealed the manner in which CG&E, using its affiliated companies and side
agreements never revealed in the Post-MDP Service Case hearings, was able to
eliminate the opposition by large users of electricity to CG&E’s rate plan
proposals. My testimony discusses the many reasons the existence of these side

agreements is tmportant for the Commission’s consideration.

” The Commission’s November Entry did not include Case No, 06-1068-EL-UNC regarding proposed FPP
rate increases for 2007. Case No. 06-1068-EL-UNC was added by the Anorney Examiner during the
prehearing conference conducted on December 14, 2006,

* November Entry at 3. 4(7).
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THE SIDE AGREEMENTS
A, THE PRE-PUCO ORDER AGREEMENTS

WHAT ARE YOU REFERRING TQ BY THE TERM “PRE-PUCO ORDER
AGREEMENTS”?

I am using the term “Pre-PUCO Order Agreements” to refer to several agreements

made by CG&B-affiliated companies with (|

— which were entered into prior to the PUCQO’s September 29, 2004

Order and which were also related to the May 19, 2004 Supulation in this case.

The agreements were entered 'mt_

WHO WERE THE PARTIES TO THESE AGREEMENTS?

[ amm aware of five Pre-PUCQO Order Agreements between CG&E-affihated
companies and Customer Parties to the Post-MDP Service Case, as shown in the
table below and contained in noted Attachments to my testimony. In four of
these agreements, the CG&E-affiliated company known as Cinergy Retail Sales,
LLC was involved, acting in one agreement as an “agent” for Cinergy Corp. In

the fifth agreement, the CG&E-affiliated company was Cinergy Corp.

-11-
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f—Pre—PUCO Order Agreements

| Date | Agreement hetween: And: Attachment

Cinergy Retail Sales, LLC 2

‘ Cinergy Retail Sales, LLC 3
Cinergy Corp through its
agent, Cinergy Retail
Sales, LLC 4
Cinergy Corp. 5
Cinergy Retail Sales, LLC 6

2
3 Qil6. WHATIS THE COMPANY KNOWN A8 CINERGY RETAIL SALES, LLC?

4 Al6. Cinergy Retail Sales, LLC (“CRS") was formed on December 9, 2003 in the staté

5 of Delaware by Cinergy Capital & Trading, Inc., which is a subsidiary of Cinergy
6 Investments, Inc. Cinergy Investments, Inc. is a subsidiary of Cinergy Corp.? At
7 the time of these Pre-PUCO Order Agreements; CRS was not a Certified Retail

8 Electric Supplier in Ohio. CRS applied for certification with the PUCQO on

5 August 23, 2004 and was issued certification on October 7, 2004 effective

10 September 23, 2004."" At the time of its certification application, CRS indicated
11 that it was not currently serving any retail or wholesale customers, but that its

® August 23, 2004 Application by Cinergy Retail Sales, LLC at Exhibits A-13 and A-14, Case No. 04-
1323-EL-CR5.

" October 7, 2004 Certificate 04- 124(1) issued in Case No, 04-1323-EL-CRS.



10

Bt

2

i3

14

15

te

17

18

19

017.

Al7.

CONFIDENTIAL - Hixon Testimony Case No_ 03-92.EL-ATA

principal business interest was providing gas and elechric service to retail

customers. i

In April 2006 CRS changed its name to Duke Energy Retail Sales, LLC
(“DERS).” DERS remained a subsidiary of Cinergy Capital & Trading, Inc.
Cinergy Capital & Trading, Inc. remained a subsidiary of Cinergy Investments,
Ine. whose parent company 1s Cinergy Corp. Duke Energy Corporation owns
Cinergy Corp. DERS did not serve any customers as of December 31, 2005 and

had neither Ohto mtrastate sales of electricity nor gross receipts for 2005. I3

HOW ARE THESE PRE—PUCO ORDER AGREEMENTS RELATED TO THE
POST-MDP SERVICE CASE?

While each Pre-PUCQ Order Agreement had specific terms and conditions, the
common threads among these five agreements between CG&E-affiliated
companies and CG&E customers who were parties to the Post-MDP Service Case
(“Customer Parties”) are that each agreement dealt with the (1) provision of
generation service to Customer Parties during the proposed ERRSP period, (2)
reimbursement of proposed ERRSP charges to Customer Parties, (3) support by

Customer Parties for CG&E’s Stipulation in the Post-MDP Service

"' August 23, 2004 Application by Cinergy Retail Sales, LLC at Exlibit A-14, Case No. 04-1323-EL-CRS.

2 May 30, 2006 DERS filing, Case No. 04-1323-EL-CRS.

" 2003 intrastate Anmal Report filed by DERS with the PUCO on August 3, 2006.

.13,
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Case and (4) termination provisions tied io the outcome in the Post-MDP Service

Case.

018.

UNDER THE STIPULATION WHICH THE CUSTOMER PARTIES

AGREED TO SUPPORT PURSUANT THE PRE-PUCO ORDER

AGREEMENTS, WHAT WERE CG&E’S PROPOSED MBSSO

COMPONENTS?
AlS.

Plan in May, 2004:

CG&E proposed the following MBSSO components in its ERRSP Stipulation

CG&E Stipulation (May 19, 2004)

Market Based Standard Service Offer (MBSSQ) Comporents

5/29/64 PUCO Opinion & Order at 7-11

Residential {eff. 1/1/06)

Non-Res. (eff. 1/1/05)

Tariff Generation rate

Bypassable

Bypassable

Rate Stabilization Charge (RSC)

Bypassablc for first
25% of load switching

Bypassable for first
25% of load switching

Annually Adjusted Component
(AAC), including Emission
Allowances (EA)

Non-bypassable

Non-bypassable

Fuel & Purchased Power (FPP)

Bypassable

Bypassable

019,

HOW WERE THE PRE-PUCQ ORDER AGREEMENTS RELATED TO THE

PROVISION OF GENERATION DURING THE PROPOSED ERRSP

PERIOD?

AlS.

In cach Pre-PUCO Order Agreement, CG&E customers —

Sy /- c: b scen n
Agreements attached to my testimony, (| Y

R

-14-




10

11

13

14

15

16

17

18

19

20

22

CONFIDENTIAL - Hixon Testimony Case No. 03-93-EL-ATA

et overall, each

Agreement does deal with Customer Paﬂies_
— so I will present provisions which illustrate this. For
canpl, air  rovision i v

020. DID THE PRE-PUCO ORDER AGREEMENTS CONTAIN

" Attachment 2 at Bate stamp 348, Provision 1.

-15-
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As an example, under provisions in the—

021. UNDER THE PRE-PUCO ORDER AGREEMENTS DID (R

A2l

Y

-

o

T

L
N
L e
L

The Stipulation referenced in this provision refers to the Stipulation filed on May

19, 2004 m the Post-MDP Service Case.

¥ Attachment 2 at Bate stamyp 348, Provision 2.

* Attachment 2 ai Bate stamp 349, Provigion 9.
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022, weRre rHE Pre-ruco orpER AGREEMENTS (NN

A22,

In this Agreement, the term “Cinergy™ was used to refer to CRS.

023.  YoU HAVE USED THE CRS AND (N GREEMENT A5 AN
EXAMPLE, HOW DID THE COMMON THREADS YOU DESCRIBE APPLY
10 THE OTHER PRE-PUCO ORDER AGREEMENTS?

A23. The terms and conditions i the other agreements did differ from the CRS and

Hospitals agreement, but the common threads can be seen in each agreement’s

st provisions. o v
O Poics oo (R

" Attachment 2 at Bate stamp 349, at B.
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" Attachment 3 at Bate stamp 328, Provision I{z).
" Attachment 3 at Bate stamp 329, Provision 1 (b).

* Attachment 3 a1 Bate stamnp 330, Provision 6.
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Cinergy in this agreement refers to CRS.

024. WHAT PROVISIONS IN THE PRE-PUCQO ORDER AGREEMENT WITH
IEU-OHIO WERE RELATED T} THE FOUR AREAS YOU HAVE
DESCRIBED AS COMMGN THREADS?

A24. Part of the terms and conditions in the_Agreement between Cinergy

Corp, through its agent CRS, and- for the benefit of certair_

2+ Attachment 3 at Bate stanp 330, Provision 10,
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customers, related t

T
Ul

¥ Attachment 4 at Bate stamp 342, Provision 1.

¥ Attachmnent 4 at Bate stamp 343, Provision |.
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Under

Agrecment:

The term “Cinergy™ as used in lhis- Agreement refers to Cinergy

Corp, Urrough its agent CRS.

.
S ———
P——
[ ——

02s.  DID THE PRE-PUCO ORDER AGREEMENT WITH [ ONTAIN

PROVISIONS SIMILAR TO AGREEMENTS WITH

A25. Yes. The Pre-PUCO Order Agreement wiLh-lid contain provisions

st vit

* Attachment 4 at Bate stamp 344, Provision 7.

* Attachment 4 at Rate starnp 344, at A.
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Agreement with - in some respects differed from the three Agreements I've

just discussed.

First, ﬂa-ﬂugrﬂcment is between Cinergy Corp. and- CRSis

nat a party to the agreement and not mentioned in relationship to—

Thus, during the proposed

ERRSP period from CG&E.

Second, under this Pre-PUCO Order Agreement, Cinergy Corp.

% Attachment 5 at 1 (first page not numbered), Provision 1.

? Attachment 5 at 2, Provision 2.
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Provisions in this Pre-PUCO Order Agreement with jjjjJjJJJJfretated 1o _

—)f tbe_Agrf:ement provided:

Provisions in this agresment also provided for—

pip THE PRE-PUCO ORDER AGREEMENT WiTH [ contArv
PROVISIONS WITH THE COMMON THREADS YOU HAVE DESCRIBED
IN THE OTHER AGREEMENTS?

Yes, however, the Pre-PUCQO Order Agreement wid'-is quite different
from and more complicated than the other four agreements. Yet despite the

differences and complexity, the common threads I have identified are in this

agreement with—

8 Attachmment 5 at 2, Provision 5.

¥ Anachment 5 at 2, at B.
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Th- Agreement between CRS ant-is predicated on the fact

p——

—————————
Inc.J°. The agreements behind these_are

referenced in the “WHEREAS” clauses of the—Agrecment shown in

O my testiniony.

[ am aware that at the time of this agreemen- was concerned about-

in CG&E's proposed ERRSP that_ might have to

pay. In his deposition on February 21, 2007,—

In the—Agreement, terms and conditions relating to—

* The Cinerpgy Operating Companies arz defined as “The Cmeinnati Gas & Electric Company {(*CG&E™)
and PSI, Energy, Inc.” in the December 14, 2000 Confirmation Letter Apreement with New Energy
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?

l

was expected to continue to have

«

0. b

*! Attachment 6 at Rate stamp 1175, Provision 1.
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1 A27.  Yes. Under-f this Agreemen

2

(W5}

« 028 courp THE ourcomE oF THE posT-MpP SERVICE CASE (NN

: R

s 4z (R provison (Y i
g those in the other Pre-PUCQO Order Agreements,—

L=}

-
o
.
’ C

s ——

y S

18

19
20 (029, COULD PROVISIONS IN THESE FIVE PRE-PUCO ORDER

21 AGREEMENTS HAVE IMPACTED CG&E?

¥ Atwchment 6 at Bate stamp 1178, at B.

3 Attachment 6 at Bate stamp 1177, Provision 11.

Z 36 -



10

11

12

13

14

15

16

17

iR

19

CONFIDENTIAL - Hixon Testimony Case No. 03-93.EL-ATA

A29. Yes. While CG&E was not a named party to these agreements, several of the
agreements between CRS and Customer Parties included provisions in which
CG&E appears to have made commitments. Examples of such agreement

provistons that committed CG&E to an action, or lack of action, include:

—

k>

L

B
il

™ Attachment 2 at Bate stamp 349, Provision 6.
* Attachment 2 at Bate stamp 349, Provision 7.

* Atrachment 2 at Bate stamp 330, Provision 5.
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Q30. WAS CG&E INVOLVED IN NEGOTIATING THE PRE-PUCO ORDER

AGREEMENTS THAT CRS AND CINERGY CORP. HAD WITH

A30. I am aware that Mr. Greg Ficke, former President of CG&E, said in his
deposition of February 29, 2007 that he was involved for CG&E in the process

of the negotiations of agreements between CRS and other parties in the -

there were a number of Cinergy Service employees that did work for a number of

He also stated that in negotiating lhese-grcements

different affiliates, such as legal staff.

¥ Attaclument 3 at Baie stamyp 330, Provisivn 7.

¥ Attachment 6 at Baie stamp 1176, Provision 4
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An ittustration of CG&E’s awareness of and involvement ir the process that led

to the Pre-PUCO Order Agreements can be seen in documents provided to the

OCC fmm— The OCC asked 1n discovery

for documents (ransmitted between DE-Ohio affiliated companies and -
with references ic RTC, FPP, RSC, AAC, IMF, SRT charges or the Insufficient
Return Notice Fee. Included in the responsive documents are the two e-mails

from -vhich indicate CG&E was involved in the discusstons that

eventually led to th—ln the

first e-mai, dared-, — communicates to -
CUEE— e

attached a document with— (In the

—-was listed as the party to whom notice

should be sent for Cinergy [i.e. CRS] and Mr. Colbert signed agreement “on
behalf of Cinergy” as “Semor Counsel, The Cincinnati Gas & Electric

Company™) The terms attached to the e-mail included the offer of a Cinergy

siieted CRES o

e —————————
R o on B ith =0 c-mait that was copied

e

* Atachment 7 - Ohio Hospital Association response to QCC No. RP6.

2290
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os1. orazr s

SN ;o 4 VE PREVIOUSLY DESCRIBED, DID THE

acreements provipe For (Y

A31. Provisions in two of the Pre-PUCO Order Agreements provided for [ |

N - oo :io- in -

B. THE PRE-REHEARING AGREEMENTS

032. WHAT ARE THE “PRE-REHEARING AGREEMENTS"?

A32. Inorder to distinguish a second group of agreements from the Pre-PUCQ Order
Agreements | have just discussed, I am using the term “Pre-Rehearing
Agreements”. These are agreements made by CG&E-atfiliated companies with

and entered into after the

Commission’s September 29, 2004 Order and prior to the PUCO’s November 23,

* Attachment 2 at Bate stamp 348, Provision 4.

“! Attachment 4 at Bate stamp 343, Provision 3,
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2004 Entry on Rehearing and which were also related to the CG&E’s October 29,

2004 Alternative Proposal i this case.

033. WHO WERE THE PARTIES TQO THESE AGREEMENTS?

A33. | am aware of five Pre-Rehearing Agreements between CG&E-affiliated
cormprics e = i
table below and contained in the noted Attachments to my testimony. Each of
these Pre-Rehearing Agreements—

Pre-Rehearing Agreements
Date | Agreement between: And: Attachment
Cinergy Retail Sales, LLC 8
B ooy Reteil Sales, LLC 9

Cinergy Corp through its
agent, Cinergy Retzil Sales,
LLC 10
Cinergy Corp. ' 11

i Cinergy Retail Sales, LLC 12

034. WHY wAS THERE A SECOND SET OF AGREEMENTSE N

A34.

The Pre-Rehearing Agreenients were entered in to after the PUCO’s September
29, 2004 Order which approved the Stipulation with modifications and conditions.

Issuance of this PUCO Order in October, 2004 seems to have served as the

impetus for these Pre-Rehearing Agreements. This can be seen through review of

the provisions in these agreenients, —

Z3t-
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— In addition, [ aware that in depositions

of- and—both who were employees of Cinergy
Services *? and familiar with the agreements, have said that—

Q35. HOW ARE THE PRE-REHEARING AGREEMENTS RELATED TO THE
POST-MDP SERVICE CASE?

ASi In a similar manner to the Pre-PUCO Order Agreements, each Pre-Rehearing
Agreement had specific terms and conditions, but again, common threads related
to the Post-MDP Service Case did exist among the agreements. Each agreement

dealt with the

2 “Prior to the merger between Cinergy Corp. and Duke Energy Corp. Cinergy Service, Inc. provided
various administrative services o the Cinergy corapanies. Fallowing the merger between Cinergy Corp.
and Duke Energy Corporation in Aprit 2006, Cinergy Services became Duke Energy Shared Services.™
Second Supplemental Testimony of DE-Ohio Witness Steffen (2/28/07) at 1.
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036. UNDER THE ALTERNATIVE PROPOSAL CONTAINED IN CG&E'S

appLICATION Fo rEEARNG,
A36. CG&E’s proposed the foliowing MBSSO companents in its Altermative Proposal

in October, 2004:

Market Based Standard Service Offer (MBSSO)
Components
CG&E Alternative Proposal (October 29,2004)

11/23/04 Entry on Rehearing at 7 - 9

RES (effective 1/1/06) | Non-RES (effective 1/1/05)

. Tanff Generation rare Bypassable Bypassable '
Bypassable for first 25% | Bypassable for first 50% of
Rate Stabilization Charge (RSC) ! of load switching load switching
Amnually Adjusted Component | Bypassable for first 25% | Bypassable for first 50% of
(AAC) of load switching load switching

Fuel & Purchased Power (FPP),
including Emission Allowances

(EA) Bypassable ' Bypassable
Infrastructure Maintenance Fund

{IMF) Non-bypassable Non-bypassable
Systemn Reliability Tracker (SRT) | Non-bypasable Non-bypassable

037. HOW WERE THE PRE-REHEARING AGREEMENTS RELATED TO THE

A37.  Aswas the case with the superseded agreements, in each Pre-Rehearing

- 33 -
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While some of the provisions related to—
For example, in the _

038. DID THE PRE-REHEARING ORDER AGREEMENTS CONTAIN

A38. Yes. These Pre-Rehearing Agreements contained provisions, (| IR

** Attachment 8 at Bate stamp 354, Provision L.

M Atachment 8 at Bate sramp 354, Provision 1.

-34.



b

72

10

1t

12

14

5

16

17

18

19

CONFIDENTIAL - Hixon Testimony Case No, 03-92-EL-ATA

8
=]
o
=1
g .
:
2
O
3
i

S s - S

as an example,

Also different was a statement included that

The last part of this statement seems logical,

given that the PUCQO’s Order had made fuel adders bypassable and if —

However, it does not seem logical that CRS and — ,

hen under the Commission's

Septeser 29, 2004 Order, (Y

*> Attachment § at Bate stamp 3354, Provision 2.
* Attachment 8 at Bate Stamp 354, Provision 2.

¥ Attachment 8 at Bate Stamp 354, Provision 2.

-135.



10

1

12

i3

14

15

16

L7

g

19

20

CONFIDENTIAL - Hixon Testimony Case No. 03-93-EL-ATA

Q39. UNDER THE PRE-REHEARING AGREEMENTS DID CUSTOMER

PARTIES

A39.

“ (yrder at 32-33 (September 29, 2004).

* Attachment § at Bate stamp 336, Provision 9
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CG&E filed an Application for Rehearing on October 29, 2004 in the Post-MDP

Service Case.

Q40. WERE THE PRE-REHEARING AGREEMENTS R

imilar to the conditions in the Pre-PUCO Order Agreements, .

A40.

In thms Agreement, the term “Cinergy’’ was used to refer to CRS.

041 AS YOU HAVE AGAIN USED THE RS AND [ GREEMENT
AS AN EXAMPLE, WOULD YOU PLEASE EXPLAIN HOW THE COMMON
THREADS YOU DESCRIBE APPLY TO THE OTHER PRE-REHEARING

ORDER AGREEMENTS?

30 Attachment 8 at Bate stamp 356, at B.
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A41. Under the _Agrecment between the CRS and—

As seen here,

| |

! Attachment  at Bate stamp 321, Provision 2(A).

%2 Attachment 9 at Bate stamp 322, Provision 2{B).
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042. WERE THERE PROVISIONS IN THE PRE-REHEARING ORDER

AGREEMENT WITH

Iy 0U HAVE DESCRIBED?
Ao e

between Cinergy Corp, through its agent CRS, anc— INiustrating this is

S o i ~ greement which states tha

* Attachment 9 at Batz stamp 323, Provision 8.

* Attachiment § at Bate stamp 334, Provision }2.
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For these cusiomers,

AR ;. in (- supersedd agreement this Pre-

* Attachment 9 at Bate stamp 335, Provision 1.
* Attachment 10 at Bate stamp 336, Provision 1.

¥ Atachment 10 at Bate stamp 338, Provision §.
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Retearing Agpeement et [

Q43.  DID CINERGY CORP. HAVE A PRE-REHEARING ORDER
AGREEMENT WITH -HA T CONTAIN PROVISIONS WITH
THE SAME COMMON THREADS AS THE OTHER PRE-REHEARING

AGREEMENTS? .

5.
e R—

Under- this Agreement, Cinergy Corp. would —

% Attachment 10 at Bate stamp 338, at A,

¥ Attactonent 11 at 7, Provision 1.

4] -



[

CONFIDENTIAL - Hixon Testimony Case No. 03-93-EL-ATA

(44. HWAS THERE A PRE-REHEARING AGREEMENT BETWEEN CRS AND

THAT SUPERSEDED THE PRE-PUCO ORDER AGREEMENT

OF THE SAME PARTIES?

A44.  Yes. A Pre-Rehearing Agfccment between CRS and -that was entered
into cm- superseded those parties A sreement, but
its terms and conditions replicaied in many ways the earlier agreement. The

Pre-Rehearing has provision

As in the earlier

agreement
However, anew

_42 .

provision in this agreement

) Attachrment 11 at 2, Provision 5.

o Attachment 11 at 3, at B.
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% Attachment 12at Bate stamp 1184, Provision 2.
% Attachmeent 12 at Bate stamp 1182, Provision 1.

 Attachrnent 12 at Bate gamp 1182-1183, Provision 1.
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¢46. DID THE QP RE-REHEARING AGREEMENT CONTAIN

Adb.

Q47. IN DISCUSSING THE PRE-PUCO ORDER AGREEMENTS YOU NOTED
SEVERAL THAT COULD HAVE IMPACTED CG&E. WERE SIMILAR
PROVISIONS ALSO IN THE PRE-REHEARING AGREEMENTS?

47 Yes. Earlier in my testimony I listed five provisions in the Pre-PUCO Order

Agreements with —Ihat appeared to have

committed CG&E to an action or lack of action. Those five provisions are also

— L

* Atiachment 12 at Bate stamp 1185, at B.

% Atiachment 12 at Bate starmp 1183, Provision 13.
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Agreements.*” For the provision in the Pre-Rehearing Agreement with-

- the following language about CG&E

As with the Pre-PUCQ Order agreements, it also appears that CG&E did have
awareness and iﬁvo]verrieht with the Pfe—Rehearihg Agrecfﬁ-ents-' In the -

response to OCC discovery, ' 'in an e-mail dated -‘mm-

nd notes that

Y - - - S -~ A
sent an amended agreemnent to_and copied it—

¥ Attachment R at Bate Attachment © at Bate stamp 322-323,
and Attachment 17 at Bate stamp §184

™ Attachment 9 at Bate stamp 322,— .
s 1> s Y
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pss. were e cs [

R 50 I T PRE-REHEARING

AGREEMENTS?

s oo A
0.

A49. A1 his-y 12,2007 deposition,_aid that he had-

[T ——
core it Y - - S

Y -
JRp————————————N——
by the PUCO’s Order in the Post-MDP Service Case, —
_for Cinergy Services ﬁ‘om_ In

that role, he tracked tlie documents that made up the Pre-PUCQO Order

Agreements, the Pre-Rehearing Agreements anc the Option Agreements. He also
prepared calculations from these agreements to determine —

™ Atiachment 8 at Bate stamp 3353, Provision 4 (Hospitals) and Attachment 10 at Bate stamp 337, Provigion
4 {1EU-Ghio). :
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C. THE OPTION AGREEMENTS

Q50. WHAT ARE THE OPTION AGREEMENTS?

A50.  These are agreements by CRS with individual customers who were the

Customers Parties in the Pre-Rehearing Agreements with—
— The Option Agresments were entered into after the

PUCO’s November 23, 2004 Entry on Rehearing, during the perim-

— There are no Option Agreement wit.h-

11

12

13

14

I3

16

17

18

19

20

2]

22

It does appear that, pursuant to the -re-Rehearing Agreement

becween Cinergy Corp oY
-ﬂ illustration of the request for—

For the_Pre-Reheém'ng Agreement between, CRS and -

T ——
agreement resulted in_ For example, in 2005 under this
sereemen R

™ Attachment 14.
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A - s e
invoice to-.nd calculations for the —attached to my
testimony, [J s bitled for the NG o= i

does not appear that—, as the agreement stated, since

Q51. WHAT CUSTOMERS ARE PARTIES TO THE OPTION AGREEMENTS?
A5l QCC was provided copies of twenty-two Option Agreements between CRS and

CG&E éustdmers Who

These customers

were part of one of the three “customer groups™ with which there were Pre-

Rehearing Agrements - Y s+~

in the table below, of the twenty-two Option Agreements, fourteen are with

-which I have not listed here by name. There are six Option

Agreements with — and two Option Agreements With-

-. While each Option Agreement may have specific terms and conditions

for each customer, for purposes of discussing thesc agreements I will use as

** Attachment 12 at Bate stamp 1182, Provision |.
** Attachment 15 at Bate Stamp 159 through 1163.

' Attachment 16.
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examples one Option Agreement from each of the three “customer groups™ that

are attached to my testimmony.

Date Agreemeni between: And: Member | Attaciunent

Cinergy Retail Sales, LLC 17
Cinergy Retail Saies, LLC 17
Cinergy Retail Sales, LLC 17
Cinergy Retail Sales, LLC ' 17
Cinergy Retail Sales, LLC 17
Cinerpy Retail Sales, LLC 17
Cinergy Retail Sales, LLC 17
Cinergy Retail Sales, LLC ] 17

inergy Retail Sales, LLC 17

In addition to this table above showing the Option Agreements, attached to my
testimany is a table showing all the agreements provided to OCC in which CRS
was a party, by “customer group”, and for-l.e. Pre-PUCQO Order

Agreements, Pre-Rehearing Agreements and Option Ag‘reements).??

Q52. WHAT ARE THE GENERAL PROVISIONS THAT ARE COMMONTO

EACH OF THE OPTION AGREEMENTS?

A52.  In general, under each Option Agreement with CRS,—

" Attachment 18.
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A

—s attached to my testimony™

™ Atiachment 17 at Bate stamp 89, at Exhibit A,

* Attachment 16 at Bate stamp 432-433.

using the following formula:

™ Attachment 17 at Bate stamp 80-81 and at Bate stamp 3 and 9.
-md at Bate stamp 34 and 4 :
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15 attached to

my testimony,*?

The third example 15 2 which is for

i

i

i
3

>

- is aftached to my testinmw_,l.m

WHAT ARE THE COMPONENTS OF CG&E’S PUCO-APPROVED MBSSO

v (Y

8 Attachment 17 at Bate stamp 11, at Exhibit A.
* Attachment 19 at Bate stamp 887-888.
® Attachment 17 ai Bate stamp 44, at Exhibijt A.

¥ Attachment 19 at Bate siarmp 654-655.
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The foilowing table shows CG&E’s MBSSQ components:

Marlket Based Standard Service Offer (MBSS0) Components
PUCO-Approved

11/23/04 Entry on Rehearing, 1/19/05 Second Entry on Rehearing and (a) (b)

RES (effective 1/1/06) | Non-RES (effective 1/1/03)

Tariff Generation rate Bypassable Bypassable

Bypassable for first Bypassable for first 50% of
Rate Stabilization Charge (RSC) | 25% of load switching | load switching (a)
Annually Adfusted Component Bypassablie for first Bypassable for first 50% of
(AAC) 25% of load switching | load switching (a)
Fuel & Purchased Power (FPP),
including Emission Allowances Bypassable Bypassable
Infrastructure Maintenance Fund
(IME} ' Non-bypassable Non-bypassable
System Reliability Tracker (SRT) | Non-bypassable (b) Bypassable (a) (b)

{a} Non-RES bypass of RSC, AAC & SRT subject to notice by customers of a CRES contract through
12/31/08 & agreement to other provisions par CG&E tarifis (CG&E Taciff Sheet Nos. 35.1 (RSC), 51.1
{(AAC)and 56.1 [BRT))

(b} In the PUCO's 11/23/04 entry on rehearing it determined the SRT would be unavoidable in 2005 (except
for shopping credit customers), but that avoidance in subsequent years would be determine in a case later in
2003. On 11/22/05 the PUCQO adopted a Stipulation in Case No. 05-724-EL-UNC that provided for the SRT
to be unaveidable and that all residential customers may return to CG&E's MBSSO at the RSP price. (Order
al 3-5)

054. WHY WERE THERE CRS OPTION AGREEMENTS THAT SUPERSEDED

A54.

THE PRE-REHEARING AGREEMENTS?
According to DE-Ohio’s response to OCC Interrogatory No. R1 103, rather than
continuing the Pre-Rehearing Agreements, the Option Agreements were entered
inio because: |
the Commission made matenal amendments to the alternate
proposal effectively rejecting it and terminating the November
contracts referred to above. Upon termination DERS had an

obligation to enter into discussions to see if the parties could

negotiate contracts permitting the partiﬁs—
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I am aware that this general concept and behef that the Pre-Rehearing
Agreements were terminated by the outcome in the Post-MDP Service case at the
PUCO is also shared by other employees of DE-Ohio affiliated companies. Mr.

Ficke stated that he believed the “previous agreements, the[j NG

agreements, would have been voided by the Commission’s Actions,” As another
exampie,— said that he believed the-kgreement with the-
members was not effective because the Commission did not put back in place the
original Vs~tipu-lation or adopt the alternative proﬁosal with the modifications.

In addition, a “history” related to the Option Agreements that was provided by
Mr. Jim Ziolkowski, a witness for DE-QOhio in the Post-MDP Service case,™
when he was asked to provide “the concept behind the CRES payments™ also
provides msight as to reasons for the Option Agreements. As explamed in this
history, in December 2004 it was decided that to have the “Cinergy CRES”
provide generation “was too risky, and Cinergy essentially decided to not follow
through with the contract.” According to Mr. Ziolkowski, negotiations were

entered into by Cinergy “with each of the parties and it was agreed to make

& Attachment 20.

¥ Mr. Ziolkowski was an employee of in the Rate Department of Cinergy Services who in 2006 took over
from Mr. Daff the the duties of calculating option paymemts under the Option Agreements.
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monthly or quarterly payments in heu of offering generation service from the

CRES. "

055. IF THE OPTION AGREEMENTS WERE ENTERTED INTO AFTER THE
PUCO’S DECISION IN THE POST-MDP SERVICE CASE, HOW ARE
THEY RELATED TO THE CASE?

A53,  All three sets of side agreements relate to CG&E’s efforts to obtain support for

PUCO approval of a rate stabilization plan acceptable to CG&E. In the first two

sets of agreements, DE-Ohio affiliated companies

i
i
i

Once it was determined that the PUCO’s

decision could invalidate the agreements and that provision of generation under

those agreements by a DE-Ohio affiliated CRES was too risky_

7 Attachment 21.
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V. THE IMPORTANCE OF THE SIDE AGREEMENTS TO THIS CASE

056, DO THE SIDE AGREEMENTS YOU HAVE DISCUSSED HAVE A
BEARING ON WHETHER THE COMMISSION SHOULD APPROVE ONE
OF THE COMPANY’S PROPOSALS THAT WAS PROVIDED TO THE
COMMISSION IN THE POST-MDFP SERVICE CASE?

AS56.  Yes. I have concemns that connect the review of the side agreements that | have
discussed in this testimony to the Commission’s decision regarding Duke Energy

Oho’s proposals, These concerns relate to:

-

T e .
= A
SN —
ot —

C. Regulatory problems presented by the side agreements, including |
discrimination,

D. Exclusion of the OCC from negotiations,- and a course of secret
negotiations that resulted in support for the Stipulation and for CG&E’s
Alternative Proposal by parties who, due to side agreements, would not

bear the burden of the rate increases proposed by CG&E.

¥ Ohio Adm. Code 4901:1-35-02(C).
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057, WHAT ARE YOUR OVERALL CONCERNS REGARDING THE SIDE
AGREEMENTS AND THE COMMISSION’S RULES REGARDING POST-
MDP PRICING?

A57.  Inaproceeding it which Duke Energy Ohio’s praposed post-MDP pricing
proposals are reviewed, it 1s important to return to the roots for such a proceeding.
During 2003, the Commission undertook an extensive effort to develop rules for
the post-MDP pricing of generation service (Ohio Admi. Chapter 4901:1-35,
4901:1-35-01 through 4901:1-35-06, or “Ruie 35). The Post-MDP Service Case
first developed during 2003 and Rule 35 became effective in May 2004 -- in time
for the application of Rule 35 to pricing after the MDP for Diuke Energy Ohio’s
customers. My counsel informs me that Rule 35 was promulgated according to a
statutory requirement that was [;':art 01; tﬁe eléétric restfﬁciuriﬁg Legis"lation m Ohio.
Rule 35 has extensive requirements regarding fixed and variable pricing for
genera’giiqn standard service offers as ﬁeil as requiremnents for a competitive

bidding option that do not bear a close relationship to the Duke Energy Ohio

proposals in the Post MDP Service Case."* (NN
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A. SUBSTANTIAL SUPPORT FOR THE RATE PLANS

038, DO YOU HAVE A SPECIFIC CONCERN REGARDING THE SIDE

AGREEMENTS 4S THEY RELATE To (A

A38.  Yes. Upon the advice of counsel and my farmiliarity with the Comrmssion’s rules,

17
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20

21

e ————————
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R

* Ohio Adm. Code 4901:1-35-02(C).

* Order at 6 (September 29, 2004).
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B. MARKET DEVELOPMENT

059, WHAT CONCERNS DO YOU HAVE REGARDING THE SIDE

AGREEMENTS RELATED T0O THE COMMISSION’S POST-MDP PRICING

RULES?

A4358.  Upon the advice of counsel and my familiarity with the Commission’s mlé&, the
other of the two waiver provisions in the post-MDP pricing rules provides that the
“Commission may waive any requirement of Chapter 4901:1-35 of the
Administrative Code for good cause shown or upon its own motion.” In its
December 9, 2003 request for CG&E to file an RSP in the Post-MDP Service:

Case the Commission stated its reasoning that “[z]s the competitive retail market

 Ohio Adm. Code 4901:1-35-02(C).

* Dhie Adm. Code 4901:1-35-02(B).
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