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Dear Ms. Jenkins: 

Enclosed please fmd an original and three copies of the redacted, sealed documents to be 
filed with the Commission by DE-Ohio and its affiliates, as Ordered in the Commission's 
October 24,2007 Order on remand in the above-referenced proceedings. A disc containing an 
additional electronic copy is enclosed. As stated in the Commission's October 24,2007 Order, 
this information is subject to a protective order for a period of 18 months beginning March 18, 
2007. 

A list of the documents filed herein is attached. 

Due to the volume of the documents to be filed, DE-Ohio is unable to electronically serve 
these documents upon the parties. DE-Ohio is serving upon all parties a CD containing the same 
documents filed herein. As always, please contact me if you have any questions concerning this 
filing. Thank you. 

Vei 

Michael D. Dortch 

Enclosures 

cc: Counsel ofRecord for Each Party Tnis is to certify that the images a«)p«aring are an 
accurate anfl eomplata reproduatioa of a case file 
document delivered in the regular course of husineea 
Technician >^f^ Date Processed ^ /^ '3 /<^a ^ 



Redacted Documents Filed Pursuant to October 24* 2007 Order 

Document 

N u m b e r 
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11 
12 

13 
14 

15 

Documen t Description 

Confidential Version of Motion for Subpoena 
Duces Tecum and Subpoena Duces Tecum 
Confidential Excerpts and Exhibits fi'om 
Deposition of Charles Whitlock 
Confidential Testimony of Beth Hixon 
Confidential Transcript and Exhibits fi-om 
Deposition of Denis George 
Confidential Transcript and Exhibits from 
Deposition of Gregory Ficke 
Confidential Transcript and Exhibits from 
Deposition of James Ziolkowski 
Confidential Version of Cinergy Corp.'s Reply to 
OCC's Memorandum Contra Motion for 
Protective Order 
Confidential Version of Duke Energy Ohio's 
Reply to OCC's Memorandum Contra Motion for 
Protective Order 
Confidential Version of Duke Energy Retail Sales' 
Reply to OCC's Memorandum Contra Motion for 
Protective Order 
Confidential Deposition of Beth Hixon with 
Stipulation and Recommendation and Exhibits 
Confidential Merit Brief of Duke Energy Ohio 
Confidential Merit Brief of Cinergy Corp. and 
Duke Energy Retail Sales 
Confidential Reply Brief of Duke Energy Ohio 
Confidential Reply Brief of Cinergy Corp. and 
Duke Energy Retail Sales 
Confidential Remand Rider Reply Brief of Duke 
Energy Ohio 

Da te Originally Filed 

02/05/2007 

02/14/2007 

03/09/2007 
03/15/2007 

03/15/2007 

03/15/2007 

03/15/2007 

03/15/2007 

03/15/2007 

03/16/2007 

04/13/2007 
04/13/2007 

04/27/2007 
04/27/2007 

05/30/2007 
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BEFORE % / 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

% . 

^ ^ ^ . , 

'Her % 
^ / i / 

In the Matter of the Application of 
Duke Energy Ohio To Modiiy Its 
Market-Based Standard Service Offer. 

In the Matter of the Application of 
The Cincinnati Gas & Electric Company 
To Modify its Non-Residential Generation 
Rates to Provide for Market-Based Standard 
Service Offer Pricing and to Establish a Pilot 
Alternative Competitively-Bid Service Rate 
Option Subsequent to Market Development 
Period. 

In the Matter of the Application of The 
Cincinnati Gas & Electric Company for 
Authority to Modify Current Accounting 
Procedures for Certain Costs Associated 
with The Midwest Independent Transmission 
System Operator. 

In the Matter of the Application of The 
Cincinnati Gas &, Electric Company for 
Authority to Modify Current Accounting 
Procedures for Capital Investment in its 
Electric Transmission and Distribution . 
System And to Establish a Capital 
Investment Reliabihty Rider to be Effective 
After the Market Development Period. 

In the Matter of the Application of 
Duke Energy Ohio, Inc. to Modify Its 
Fuel and Economy Purchased 
Power Component of Its Market-Based 
Standard Service Offer. 

In the Matter of the Application of the 
Cincinnati Gas & Electric Company to 
Modify Its Fuel and Economy Purchased 
Power Component of Its Market-Based 
Standard Service Offer. 

Case No. 06-986 fetojg^ 

Case No. 03-93-EL-ATA 

Case No. 03-2079-EL-AAM 

Case No. 03-2081-EL-AAM 
Case No. 03-2080-EL-ATA 

Case No. 06-1068-EL-UNC 

Case No. 05-725-EL-UNC 



€̂  
In the Matter of the Application of 
Duke Energy Ohio, Inc. to Adjust and Set its 
System Reliability Tracker. 

In the Matter of the Application of Duke 
Energy Ohio, Inc. lo Adjust and Set its 
System Reliability Tracker Market Price. 

In the Matter of the Application of 
Duke Energy Ohio, he. 
To Adjust and Set the Annually Adjusted 
Standard Service Offer. 

CaseNo.06-1069'EL-UNC 

Case No. 05-724-EL-UNC 

Casel^o. 06-1085-BL-UNC 

MOTION FOR 
SUBPOENA DUCES TECUM 
(UNREDACTED >^RS10IV) 

Now comes the Office of the Ohio Consumers* Counsel ("OCC") and, pursuant to 

Ohio Adm. Code 4901-1-25, hereby respectfully moves the Public Utilities Commission 

of Ohio C'Commission" or "PUCO"), any commissioner, the legal director, the deputy 

legal director, or the attorney examiner assigned to this case to issue a subpoena duces 

tecum compelling Cinergy Corp. ("Cmergy," including any of its predecessor 

organizations), an affiliate of Duke Energy Ohio Inc.' ("Duke Energy/' a party to all the 

above-captioned cases), to provide a witness or witnesses lo appear for oral deposition as 

on cross-exammation on February 14,2007 at the offices of the OCC (10 W. Broad , 

Street, 18th Floor, Columbus, Ohio 43215) at 11:00 a.m. (or other Ohio location as 

agreed to by the OCC for that date and tiine)̂  The OCC asks that the deponent(s) be 

required to attend from day to day until the deposition(s) is completed lo provide 

' The aflihation is shown in certification regarding Duke Energy Retail Sales, LLC, located in Case No. 04-
1323-EL-CRS. 



tesdmony and information concerning agreements that involve Cmergy Corp. in 

connection with service to customers of Duke Energy. These documents may have an 

important bearing on the above-captioned cases, including the remand from the Ohio 

Supreme Court on November 22, 2006 in Case Nos. 03-93-EL-ATA et al. Ohio 

Consumers-Counsel V. Public Util Comm., Ill OhioSt.Bd 300, 2006-Ohio-5789. The 

deponent(s) should be knowledgeable in the aforementioned matters and the documents 

that are more fully described below. A deponent should have first-hand knowledge of 

(i.e. shall have participated in) the negotiations of the agreements. 

The subpoena should also compel the deponent(s) to bring with him/her/them, and 

provide to OCC at 10:00 a.m. on said day and at said place, i) all documents in the 

possession or control of Cinergy (all forms of documents, including hard copies of 

information stored on electronic media) containing agreements as well as any and all 

agreements between Cinergy 

'for the period January 1,2000 to the date of the deposition(s), 

ii) all documents in the possession or control of Cinergy (all forms of documents,, 

including hard copies of information stored on electronic media) containing 

correspondence related to these agreements or pertaining to the aforementioned 

agreements (by way of example only, ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ I ^ ^ ^ H H I B ^̂ '̂  ^ '̂ 



documents in the possession or control of Cinergy (all forms of d.QCuments.jncludinj 

hard copies of information stored on electronic media) related to electric service to 

nd to the^HflHj^inciuding, but not limited to, dlectric service to 

both parties to the above-captioned cases, iv) all documents 

in the possession or control of Cinergy (all forms of documents, including hard copies of 

mformation stored on electronic media) containing correspondence related to electric 

service ' ^ ^ ^ ^ H B p - ^ n d to the^^B^^B(inc)uding, but not limited to, electric 

service ^ V ^ H ^ H I H I H B OT pertaining to such electric service, v) all 

documents in the possession or control of Cinergy (all foims of documents, including 

hard copies of information stored on electronic media) containing agreements for electric 

service to customers of Duke Energy Ohio, Inc. not previously mentioned, and vi) all 

documents in the possession or control of Cinergy (all forms of documents, including 

hard copies of information stored on electronic media) containing correspondence related 

to the aforementioned agreements (i.e. in section (v)) for electric service to other 

customers of Duke Energy Ohio, Inc. or pertaining to such agreements for electric 

service. The period of time covered by the aforementioned materials should begin on 

J anuary 1, 2000 and continue to the date of the examination. 

Grounds for this Motion are set forth in the accompanying Memorandum in 

Support. 



Respectfully submitted, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

.Jeffrey L n m ^ l Tnal Attome^ 
Ann M.Hotz 
Larry S. Sauer 
Assistant Consumers' Counsel 

Office of the Ohio Consumers' Counsel 
10 West Broad Street, Suite 1 S0() 
Columbus, Ohio 43215-34S5 
(614) 466-8574 (telephone) 
(614) 466-9475 (facsimile) 
small@occ.statc.oh.us 
hotzfgiocc.slate.oh.us 
sauerfilocc.slate.oh.us 

mailto:small@occ.statc.oh.us


BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Apphcation of 
Duke Energy Ohio To Modify Its 
Market-Based Standard Service Offer. 

In the MaUer of the Application of 
The Cmcinnati Gas 8L Electric Company 
To Modify its Non-Residential Generation 
Rates to Provide for Market-Based Standard 
Service Offer Pricing and to Establish a Pilot 
Alternative Competitively-Bid Service Rate 
Option Subsequent to Market Development 
Period. 

In the Matter of the Application of The 
Cincinnati Gas & Electric Company for 
Authority to Modify Current Accounting 
Procedures for Certain Costs Associated 
with The Midwest Independent Transmission 
System Operator. 

In the Matter of the Application of The 
Cincinnati Gas &. Electric Company for 
Authority to Modify Current Accounting 
Procedures for Capital Investment in its 
Electric Transmission and Distribution 
System And to Estabhsh a Capital 
Investment Rehability Rider to be Effective 
After the Market Development Period. 

In the Matter of the Apphcation of 
Duke Energy Ohio, Inc. to Modify Its 
Fuel and Economy Purchased 
Power Component of Its Market-Based 
Standard Service Offer. , 

In the Matter of the Application of the 
Cmcinnati Gas 8L Electric Company to 
Modify Its Fuel and Economy Purchased 
Power Component of Its Market-Based 
Standard Service Offer. 

CaseNo.06-986-EL-UNC 

Case No. 03-93-EL-ATA 

Case No. 03-2079-EL.AAM 

Case No. 03-2081-EL-AAM 
Case No. 03-2080-EL-ATA 

Case No. 06-1068-EL-UNC 

Case No- 05-725-EL-UNC 



hi the Matter of the Application of • 
Duke Energy Ohio, Inc. to Adjust and Set its 
System Reliability Tracker. 

In the Matter of the Application of Duke 
Energy Ohio, Inc. to Adjust and Set its 
System Rehability Tracker Market Price. 

hi the Matter of the Application of 
Duke Energy Ohio, Inc. 
To Adjust and Set the Annually Adjusted 
Standard Service Offer. 

Case No. 06-1069-EL-UNC 

Case No. 05-724-EL-UNC 

Case No: 06-1085-EL-UNC 

MEMORANDUM IN SUPPORT 

The OCC requests a subpoena, pursuant to Ohio Adm. Code 490I-I-25, to 

command Cinergy to provide a witness or witnesses to appear and to submit to oral 

deposition as on cross-examination on February 14, 2007 at the offices of the OCC (10 

W. Broad Street, 18th Floor Columbus, Ohio 43215) at 11:00 a.m. (or other Ohio 

location as agreed to by the OCC for that date and time) and attend from day to day until 

the deposition(s) is completed by the OCC in the above-captioned proceedings. 

The above-captioned cases all involve Duke Energj-'s standard ser\dce charges. 

The agreements entered into by Duke Energy, directly or indirectly _using Duke Energ}''s 

affiliated companies (including Cinergy), is expected to be central to the issue of side 

agreements that is the subject of the Ohio Supreme Court's recent remand of Case Nos. 

03^93-EL-ATA, et.al. Ohio Consumers' Counsel v. Public Util. Comm., 111 Ohio St.3d 

300, 2006-Ohio-5789. The side agreements figured prominently in the Court's recent 

decision, and were the subject of a November 29, 2006 Entry by the PUCO issued in 



many of the above-captioned cases. Sjde agreements also figured prominently m a recent 

Complaint filed by a former Duke Energy employee John Deeds"* and where the subject 

matter of a previously issued subpoena regarding Duke Energy Retail Sales, LLC. Mr. 

Deeds claims that Duke Energy used side agreements to circumvent the requirement that 

Duke Energy properly charge its customers for electric service. The OCC has reason to 

believe; as the result of its previous discovery inquiries in these cases, that these side 

agreements ^^^olvedflHHHp. and the 

as as m ^ H J l ^ H ^ H V - '^ ^^ ^̂ '̂ '̂ '̂  ̂ ^ Duke Energy 

and its affiliated companies to prevent public revelation of agreements that were 

connected with the htigation before the PUCO. A deponent knowledgeable about any 

agreements entered into by Cinergy, including their negotiation, will be able toprovide 

in-depth infomiation regarding these matters. The full participation of the deponent(s) in 

the examination will facilitate a fiill and complete development of the cases before the 

PUCO, including the ultimate record upon which the Commission will base its decision 

Additionally, the OCC requests the PUCO to command the deponent(s) 

designated by Cinergy to bring with him/her/them, for delivery to OCC al 10:00 a.m. on 

said day and at said place, i) all documents in the possession or control of Cinergy (all 

forms of documents, including hard copies of infonnation stored on electronic media) 

containing agreements as well as any and all agreements between Cinergy and 

for the period 

^ Deeds v. Duke Energy Coi-poration et al., Uniied Slates District Court. Southern District of Ohio 
(Western Division), Case No. i:06CVg35, Complaint (December 7, 2006). 

" Pursuant to subpoena, z deposition was conducted of a Duke Energy Retail Sales, LLC representative on 
January 9, 2007, 



January 1,2000 to the date of the deposition(s), ii) all documents in the possession or 

control of Cinergy (all forms of documents, including hard copies of information stored 

on electronic media) containing correspondence related lo these agreements or pertaining 

to the aforementioned agreements (by way of example only, with] 

\, iii) all documents in the possession or control of Cinerg>' (ail fomis of 

documents, including hard copies of information stored on electronic media) related to 

electric service t c ^ H P H l B a n d to the|H|^^^B(inc]uding, but not limited to, 

electric service t o f l H B | | H H | H H | | H , both parties to the above-captioned cases, 

iv) all documents in the possession of control of Cinergy (all forms of documents, 

including hard copies of information stored on electronic media) containing 

correspondence related to electric service t c ^ ^ ^ H H f a i i d to the 

but to.f^Hf^^H^H^^HHH^^^mBFo^ 

to such electric service, v) all documents in the possession or control of Cinergy (ail 

forms of documents, including hard copies of infomiation stored on electronic media) 

containing agreements for electric service to customers of Duke Energy Ohio, hic. not 

previously mentioned, and vi) all documents in the possession or control of Cinergy (all 

forms of documents, including hard copies of information stored on electronic media) 

containing correspondence related to the aforementioned agreements (i.e. in section (v)) 

for electric service to other customers of Duke Enei'gy Ohio, Inc. or pertaining to such 

agreements for electric service. The period of time covered by the aforementioned 

materials should begin on January 1,2000 and continue to the date of the examination. 



Tliis information is central to understanding and addressing the issues related to 

Duke Energy's proposed standard service charges and the support that has been shown by 

some parties for Duke Energy's proposals in Case Nos. 03-93-EL-ATA et ai. 

Respectfully submiUed, 

JANINE L. MIGDEN-OSTRANDER 
CONSUMERS' COUNSEL 

i 
Jeffrey L. fsq|iall, Trial Attorney 
Ann M. Hotz 
Larry S. Sauer 
Assistant Consumers' Counsel 

Office of the Ohio Consumers' Counsel 
] 0 West Broad Street, Suite ] 800 
Columbus, Ohio 43215-3485 
(614) 465-8574 (telephone) 
(614) 466-9475 (facsimile) 
smallfg^occ.siate.oh.us 
hot2@occ.state.oli.us 
saue-r^oc-c.state.oh.us 

mailto:hot2@occ.state.oli.us


CERTIF/CATE OF SERVICE 

I hereb)' certify that the [oTGgowg Motion for Subpoena Duces Tecum, was served 

electronically (according to the Hearing Examiner's e-maiJ) the 5̂ ^ day of February 2007. 

The public version (i.e. redacted) was served on persons on the e-mail service list other 

than Duke Energy. 

Jeffrey L^^a i j^ , 
Assistant Consumers' Counsel 



<%., A 'Or 

STATE OF OHIO S " iy^ 
PUBLIC UTILITIES COMMISSION / ^ . ' t ^ 

180 EAST BROAD STREET 
COLUMBUS, OHIO 43266-0573 ^ Q 

Or\ '% 

Ted Strickland 
GOWEKNOV. 

THE PUBLIC UTILITIES COMMISSION OF OHIO 
SUBPOENA DUCES TECUM 

TO: Cinergy Corp. 
c/o C T Corporation System, Statutory Agent 
36 East Seventh Street, Suite 2400 
Cmcinnati, Ohio 44202 

Upon application of Counsel for the Office of the Ohio Consumers' Counsel 

("OCC"), Cinergy Corp. is hereby required to provide a witness or witnesses to appear for 

oral deposition on February 14, 2007 at the offices of the OCC (10 W. Broad Street, 18th 

Floor, Columbus, Ohio 43215) at 11:00 a.m. and submit to oral deposition as on cross-

examination by the OCC regarding Case Nos. 06-986-EL-UNC, 03-93-EL-ATA, 03-2079-

EL-AAM, 03-2081-EL-AAM, 03-20S0-EL-ATA, 06-1068-EL-UNC, 05-725-EL-L^C, 

06-1069-EL-UNC, 05-724-EL-UNC, and 06-1085-EL-UNC, all cases related to Duke 

Energy Ohio, Inc.'s standard service offer charges. The deponent(s) shall attend from day 

to day until the deposition(s) is completed to provide testimony and information 

concerning agreements that involve Cinergy Corp. in connection with service to 

customers of Duke Energy Ohio, Inc. The deponent(s) shall be knowledgeable in the 

aforementioned maUers and the documents that are more fully described below. A 

deponent shall have first-hand knowledge of (i.e. shall have participated in) the 

negotiations of the aereements. 



In addition, you are required at 10:00 a.m. on said day and said place to provide lo 

the OCC i) all documents in the possession or control of Cinergy (all forms of 

documents, including hard copies of infonnation stored on electronic media) containing 

agreements as well as any and all agreements between Cinergy andj 

'for the period Januar>' 1, 2000 

to the date of the deposition(s), ii) all documents in the possession or control of Cinergy 

(all forms of documents, including hard copies of information stored on electronic media) 

containing correspondence related to these agreements or pertaining to the 

aforementioned agreements (by way of example only, witl 

), iii) all documents in the possession or control of Cinergy (all forms of documents, 

including hard copies of information stored on electronic media) related to electric 

and t o f l f l B H H B (including, but not limited to, electric 

service t o ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ H , both parties to the above-captioned cases, iv) all 

documents in the possession or control of Cinergy (all forms of docmnents, including 

hard copies of information stored on electronic media) containing correspondence related 

to electric service ^ ^ ^ H | H B ^^^ ô ^^fl | | |HB(^^^^i^^i^& ^^^ ^^^ limited to, 

electric service ^ O J H [ ^ ^ ^ | ^ | H | H B ) ^̂  pertaining to such electric service, v) all 

documents in the possession or control of Cinergy (all forms of documents, including 

service tc 



hard copies of information stored on electronic media) containing agreements for electric 

service to customers of Duke Energy Ohio, Inc. not previously mentioned, and vi) all 

documents in the possession or control of Cinergy (all forms of documents, including 

hard copies of information stored on electronic media) containing correspondence related 

lo the aforementioned agreements (i.e. in section (v)) for electric service to other 

customers of Duke Energy Ohio, hic. or pertaining to such agreements for electric 

service. The period of time covered by the aforementioned materials should begin on 

January 1, 2000 and continue to the date of the examination. 

The deponent(s) shall be knowledgeable regarding the aforementioned matters-

Dated at Columbus,,Ohio, this 5th da^^;jffebmary, 2007. 

BY: yj^--^ M^ 

TITLE: .'^/cr^ey S ^ ^ ^ H ^ / ^ 



BEFORE THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the 
Application of Duke Energy 
Ohio to Modify its 
Market-Based Standard 
Service Offer. 

Consolidated Duke Energy 
Ohio, Inc. Rate 
Stabilization Plan Remand 
and Rider Adjustment 
Cases. 

Case No. 06-986-EL-UNC 

Case Nos 03-93-EL-ATA 
03-2079-EL-AAM 
03-2081-EL-AAH 
03-2080-EL-ATA 
05-724-EL-UNC 
05-725-EL-UNC 
06-1068-EL-UNC 
06-1069-EL-UNC 
06-1085-EL-UNC 

DEPOSITION 

of Charles R. Whitlock, taken before me, Maria 

DiPaolo Jones, a Notary Public in and for the State 

of Ohio, at the Offices of the Ohio Consumers^ 

Counsel, Ten West Broad Street, 18th Floor, Columbus, 

Ohio, on Tuesday, January 9, 2007, at 1:20 p.m. 

ARMSTRONG Sc OKEY, INC. 
185 South Fifth Street, Suite 101 

Columbus, Ohio 43215-5201 
(614) 224-9481 - (800) 223-9481 

Fax - (614) 224-5724 

. . h , f i ^ - J '> ! - " ,x - i ."jiir^. .•-'- f!Ĵ tB!.-;»iliM,iiM'.-iE..".j-'ii'.v Jftiff.ii.- ISSSS^SS^SHSSS !E3^KWKfMi»SS 
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APPEARANCES: 
Mr. Michael J. Pahutski 
Assistani Gsneral CounsQ} 
Duke Energy Americas, LLC 
139 East Fourth Street 
Cincinnati Ohio 45202 

On behalfofDuke Energy Americas, 
Mr, Paul A. Colbert 
and Mr. Roccc O, D'Ascsnzo 
Duke Energy Corporation 
139 East Fourth Street 
Cincinnaii, Ohio 452Q2 

On behalf of Duke Energy - Ohio, 
Ms, Ariane Johnson 
Duke Energy Corporatior 
1000 East Main Street 
Plainfield, Indiana 46168 

On behalf of Duke Energy Corporation 

Janine L. Migden-Ostrander 
Ohio Consumers' Counsel 
By M I Jeffrey L. Small 
and Ms. Kiniberly Bojko 
and Mr. Larry S, Sauer 
Assistant Consumers' Counsel 
Ten West Broad Street, Suite 1800 
Columbus, Ohio 43215-3485 

On behalfof the Residential Ratepayers 
of Duke Energy - Ohio. 

McNees. Wallace &. Nurick. LLC 
By Mr, Daniel J, Neilsen 
Fifth Third Center, Suite 1700 
21 East State Street 
Columbus, Ohio 43215-4228 

On behalf of Industrial Energy Users -
Ohio. 
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Page 4 

Tuesday Afternoon Session, 
January 9, 2007. 

STIPULATIONS 
It is stipulated by and among counsel for the 

respective parlies that the deposition of Charles R. 
Whitlock, a witness called by the Office of 
Consumers' Counsel under the applicable Rules of 
Civil Procedure, may be reduced to writing in 
stenotypy by the Notary, whose notes thereafter may 
be transcribed out of the presence of the witness; 
and that proof of the official character and 
qualification of the Notary is waived. 
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APPEARANCES (continued): 
Boehm, KLurtz & Lowry 
By Mr, David F. Boehm 
1510 URS Center 
36 East Seventh Street 
Cincinnati, Ohio 45202 

On behalf of the Ohio Energy Group, 
Boehm, Kurtz & Lowry 
By Mr. Michael L, Kurtz 
1510 URS Center 
36 East Seventh Street 
Cincinnati, Ohio 45202 

On behalf of the Ohio Energy Group and 
Kroger. 

Marc Dann, Ohio Attorney General 
Public UtiJities Section 
By Mr, Thomas W. McNamee 
Assistant Attorney General 
180 East Broad Street, 9th Floor 
Columbus, Ohio 43215 

On behalf of the Staff of the Public 
Utilities Commission. 

Mr, Richard L. Sites 
Ohio Hospital Association 
155 East Broad Street, 15th floor 
Columbus, Ohio 43215-3620 

On behalf of the Ohio Hospital 
Association. 

ALSO PRESENT: 
Ms, Anita Schafer, 
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WITNESS 
Charles R. Whitlock 
Examination by Mr. Small 

PAGE 

WHITLOCK DEPOSITION EXHIBITS 
1 - Subpoena Duces Tecum 7 
2 - 8/2/06 letter from Twele; 23 

Certification Application 

IDENTIHED 

3 - 4/19/05 letter from Barker 

4 - 8/8/05 letter from Barker 

31 

51 

63 6 - List of Certified Suppliers -
Electric 

7 - DERS Renewal Application 82 
10 - 2006 CRS Option Payment Budget 99 

(CONFIDENTIAL PROPRIETARY TRADE 
SECRET) 

n - 11/22/04 Agreement 104 
(CONFIDENTIAL PROPRIETARY TRADE 
SECRET) 

12 - 2/2/05 Option Agreement 107 
(CONFIDENTIAL PROPRIETARY TRADE 
SECRET) 

13-11/8/04 Agreement 116 
(CONFIDENTIAL PROPRIETARY TRADE 
SECRET) 

14-5/19/04 Agreement 113 
(CONHDENTIAL PROPRIETARY TRADE 
SECRET) 
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1 question, and then if you would just set them aside, 
2 because in some questions we may go back to an 
3 earlier exhibit. Once you put them in a pile and 
4 we're done, you give it to the court reporter, those 
5 will be her exhibits, all right? 
6 A. (Witness nods head.) 
7 Q. You don't need to look at that, but that 
8 will be the first one, 
9 MR. PAHUTSKI: That's the subpoena? 

10 MR. SMALL: Yes. Just a copy. 
11 Q. Would you please state your name and 
12 spell your last name for the record? 
13 A. Charles Robert Whitlock, W-h-i-t-1-o-c-k. 
14 Q. My name is Jeff Small, and I represent 
15 the office of the Ohio Consumers' Counsel. 
16 Mr. Whitlock, have you ever had your deposition 
17 taken? 
18 A. No, sir. 
19 Q. Have you ever testified? 
2 0 A. No. 
21 Q. However, you have submitted testimony; is 
22 that correct? 
2 3 A. I have submitted testimony. 
24 Q. You've submitted testimony in one of the 
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1 CHARLES R. WHITLOCK 
2 being by me first duly sworn, as hereinafter 
3 certified, deposes and says as follows: 
4 EXAMINATION 
5 By Mr. Small: 
6 Q. This deposition is taken by subpoena of 
7 Duke Energy Retail Sales, LLC, which I will refer to 
8 as "DERS." Do you understand that? 
9 A. I do. 

10 Q. The terminology. Good. 
11 The subpoena was issued in 06-986-EL-UNC 
12 as well as 03-93-EL-ATA and numerous dockets that 
13 were consolidated with the 03-93 case. The subpoena 
14 was issued for last week, January 3rd, 2007; by 
15 agreement with counsel it was moved to today, January 
16 9th. 
17 MR. SMALL: The easiest way to explain 
18 the beginning of this portion, I'm just going to 
19 attach, there won't be any questions about it, the 
20 subpoena as Deposition Exhibit L 
21 (EXHIBIT MARKED FOR IDENTIFICATION.] 
22 Q. And I think the way we're going to 
2 3 progress here is if I have exhibits, I will give them 
2 4 to counsel and then you can use them to answer the 
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1 consolidated cases that had been consolidated with 
2 03-93, correct? 
3 A. I have. 
4 Q. All right. Well, due to those 
5 circumstances I think it may be more important, than 
6 other circumstances, to go through a few ground 
7 rules. Please respond to my questions audibly; it 
8 makes it easier for the reporter to take down your 
9 answers. Let me know if you don't understand the 

10 question. Let me know if you think of something that 
11 requires a revision of one of your earlier responses. 
12 Let me know if you need a break. We can 
13 take a break as long as there is no question pending. 
14 1 expect we'll take at least one break; I may need it 
15 with my voice. Today I may need the break more thai 
16 you do. 
17 Also we're reviewing documents for our 
18 counsel here, we're reviewing documents and there 
19 will probably be a short break and then we'll ask 
2 0 additional questions having to do with those 
21 documents. 
2 2 Your counsel may interject objections. 
2 3 After the objection please respond to the question 
2 4 unless your counsel instructs you to not respond. 

l-Um«iB!Si?. "jn;*jB3^siK»;iaiSlSA5«W!r WSj Sa^iS^ 
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1 Do you have any impairment, medication, 
2 or anything else that would reduce your ability to 
3 respond to my questions here today? 
4 A. No. 
5 Q. This next question's a little bit 
6 unusual, but who is your counsel? And I ask you that 
7 question because I notice Mr. Colbert is listed as 
8 the trial attorney, Mr. D'Ascenzo is listed as 
9 another counsel in a motion for protection filed by 

10 DERS, and later on January 2nd Mr. Pahutski and 
11 Ariane Johnson were on a separate pleading. So could 
12 you clear up that matter? 
13 A . I mean, there are a variety of attorneys 
14 that DERS uses, all of those attorneys are employees 
15 of Duke Energy Shared Services and so we make 
16 ourselves - we use any one of those attorneys, but 
17 Michael Pahutski is my attorney for the deposition. 
18 Q. Fine. So you are referring to all four 
19 of those have represented DERS at one point or 
2 0 another. 
21 A. Yes, sir. 
22 MR. SMALL: Go off the record for a 
23 second. 
2 4 (Discussion held off the record.) 
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1 MR. SMALL: Let's go back on the record. 
2 Q. You mentioned, I believe it was Duke 
3 Energy Shared Services; is that correct? 
4 A. Yes, sir. 
5 Q. That was a reference ~ were you 

' 5 referring to they have a common legal department 
1 7 among the Duke affiliates? 

8 A. Yes. 
, 9 Q, And which other attorneys have 

10 represented DERS besides the four that we just 
1 11 mentioned? 

12 A. 1 don't recall any others. I don't know. 
13 Q. Don't know of any others that have 
14 represented DERS? 
15 A. I'm not sure if others have. There might 
16 have been others, but Tm not sure. 
17 Q. I'm, of course, aware that there has been 

: 1 8 a lawsuit filed against Duke Energy Corporation in 
19 Cincinnati, and in that complaint in paragraph 14 
2 0 there's a reference to the vice president and general 
21 counsel, "counsel" is spelled like an attorney. Can 
22 you tell me who that vice president and general 
23 counsel of Commercial Business, can you tell me what 

j 24 that person's name is? 
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MR. PAHUTSKI: Objection. Chuck has been t 
called here to, and in accordance with the subpoena. 
to testify to matters regarding these proceedings and | 
regarding certain contracts that DERS may or may not I 
have entered into. He's not here to testify I 
regarding any other complaint that may be filed I 
against the company. I'm going to have to instruct l 
the witness not to answer that question. l 

MR. SMALL: My question was not about the i 
complaint. My question was who is the vice presidentF 
and general counsel of the Commercial Business unit. \ 

MR. PAHUTSKI: We'll permit him to answer | 
that question as you have just stated it. 1 

A. I believe it's Jeffrey Gollomp. } 
Q. Could you spell that last name, please? | 
A. G-o-l-l-o-m-p. I 
Q. And he is an attorney? | 
A. I believe so. | 

MR. PAHUTSKI: Can we go off the record 1 
for a second? | 

MR. SMALL: Sure. { 
(Discussion held off the record.) j 
MR, SMALL: Let's go back on the record. 1 

Q. When we went off the record, counsel for \ 
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DERS made a statement about Mr. Gollomp, who is no 1 
longer hired with the Duke-affiliated companies; is p 
that fair to say? j 

MR. PAHUTSKI: That's fair to say. A I 
MR. SMALL: Okay. i, 1 

Q. And he stated that he is not, Mr. Gollomp - 1 
is not the vice president and general counsel of [ 
Commercial Business unit. It's not clear to me, is j 
that because he doesn't work with the company j 
anymore, or because he was never in that position? j 
Did he ever have that position? I 

MR. PAHUJ'SKI: May I assist? j 
MR. SMALL: Yes. 

Q. Well, I'm really--1 really would like 
to know where you got the name Jeff Gollomp. You're | 
the one who came up with the name. j 

A. Yeah, he was the vice president and 
general counsel of the Commercial Business unit. 

Q. At one point in time. j 
A. Yes, sir. \ 
Q. And you're not aware of when he left ^ 

or — that position. \ 
A. Other than when we just went off the I 

record and I became aware of that. ' | 

4 (Pages 10 to 13) 



Page 14 

1 Q. That response was something like Decembei] 1 
: 2 2006 that he left the company, right? 
• 3 A. (Witness nods head.) 

4 Q. This is not from your personal knowledge, 
5 i t ' s -
6 A. Yes. 
7 Q. Okay. Now, Mr. Whitlock, you are the 
8 president of DERS, correct? 
9 A. Yes. 

10 Q. All right When I refer to "DERS" for 
11 the purposes of this deposition, I'm going to be 
12 referring to Duke Energy Retail Sales, LLC as well as 
13 its predecessor, Cinergy Retail Sales. Did that have 
14 an LLC on it, too? 
15 A. 1 believe so. 
16 Q. Okay. But I mean both of the entities; 
17 do you understand that? 
18 A. I d a 
19 Q. And if there's a distinction, if I ask a 
2 0 question and there's a distinction between DERS and 
21 CRS, please point it out to me, in other words, if 
22 the response would be different for one company 
23 versus the other, all right? Otherwise, I'll be 

' 24 referring to them collectively as "DERS." Do you 
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1 understand that? 
2 A. I do. The only distinction would be one 
3 oftime. 
4 Q. Okay. 
5 A. All right. S o -
6 Q. Okay. Do you have a business card? 
7 A. Ido. 

' 8 Q. Could I see it? 
9 Okay. This card labels you as President 

10 of Commercial Asset Management, Duke Energy Americai 
1 11 Can you explain what that position is? 
i 12 A, Yeah. In that position i have the 

13 responsibility to manage the commodity risk 
14 associated with Duke Energy's nonregulated generation 
15 fleet as well as all the commercial analytics related 
16 to that generation fleet. 
17 Q. I am a little confused with that answer. 
18 The reason is that you've submitted testimony in 
19 05-725 as well as other cases where you refer to your 
2 0 association with the provision of services for Duke 

1 21 Energy - Ohio's market-based standard service offer; 
22 is that correct? 

,23 A. Can I see the document that you're 
24 referring to? 
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Q. Sure. I'm looking at the bottom of page i 
I and the top of page 2 where it reads "Specifically, i 
I have responsibility to maintain the safe, reliable, | 
and economic supply of fuel, power, emission i 
allowances, and capacity to Duke Energy - Ohio's" -- | 
abbreviated DE-Ohio - "marked-based standard service 1 
offer" - abbreviated MBSSO - "consumers." I'll J 
give you the entire document. | 

A. That's fine. | 
Okay. } 

Q. It's not meant to be an exhibit. Why [ 
don't you give it back? 1 

A. I'm sorry. 1 
Q. The question is you just used " i n J 

response to my earlier question you used the term | 
"nonregulated business." Did you mean to include in j 
the nonregulated business the supply of services to | 
the customers of the MBSSO? 1 

A. I did. 1 
Q. Now, do you have any other business { 

cards, f3r instance one that shows that you're the | 
president of DERS? j 

A. I don't. 1 
Q. This is the business card that you j 

Page 17, | 

normally use? j 
A. Yes. • 1 
Q. Okay. | 

MR. PAHUTSKI: Can we go off the record f 
for a second? 1 

MR. SMALL: Sure. | 
(Discussion held off the record.) | 
MR. SMALL: Let's go back on the record. | 

Q. Mr. Whitlock, I believe you want to make ^ 
a clarification. | 

A. Yeah, the card says "President." Those j 
cards are dated. Now the title's changed from that | 
card. [ 

Q, What's your title now? 1 
A. It's either Group Vice President or J 

Senior Vice President. I believe it's Senior Vice | 
President. It recently changed. | 

Q. And that title, Senior Vice President, is | 
of the Commercial Business unit for Duke Energy 1 
Americas; is that correct? I 

A. Commercial Asset Management. [ 
Q. Okay. So everything else except for the { 

title's right on the card. | 
A. Yeah. ? 
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1 Q. Yes. 
2 MR. PAHUTSKI: Can we go off the record 
3 once more? 
4 MR. SMALL: Sure. 
5 (Discussion held off the record.) 
6 MR. SMALL: Let's go back on the record. 
7 Q. Any more clarifications? 
8 A. No. 
9 Q. Okay. Who is Duke Energy Americas? 

10 What's their relationship to other corporations? For 
11 instance, are they owned by another Duke corporation? 
12 A. I don't know. 
13 Q. What does Duke Energy Americas do? 
14 A. It holds Duke Energy's unregulated 
15 businesses. 
16 Q. How many employees does Duke Energy 
17 Americas have? 
18 A. I don't know. 
19 Q. Do you have an approximate number? is it 
20 a thousand? A hundred? Ten? 
21 A. I want to say north of 2,000. 
22 Q. Two thousand plus? 
23 A. I believe so. 
24 Q. And are you counting just the Duke Energy 
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1 Americas or all ofthe unregulated affiliates that it 
2 owns? 
3 A. Your question was Duke Energy Americas. 
4 Q. Yes, it was. 
5 A. That's how I answered it. 
6 Q. What's the relationship between Duke 
7 Energy Americas and DERS? 
8 A. I don't know. 
9 Q. Well, you stated that it holds Duke's 

1 10 unregulated businesses. Is DERS an unregulated 
11 business? 
12 A. DERS is an unregulated business. 
13 Q. Should I conclude from that, then, that 
14 it is owned by - either directly or indirectly by 
15 Duke Energy Americas, or you don't know? 
16 A. 1 don't know the relationship of Duke 

j 17 Energy Americas. I can tell you how DERS is relate 
, 18 to Cinergy Capital and Trading, LLC and Cinergy 

19 Investments, but I don't know how those three 
20 entities are related to Duke Energy Americas. 
21 Q. Let's go through that. DERS is owned by 

j 22 Cinergy Capital and Trading, Incorporated; is that 
23 correct? 
24 A. Yes. 
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Q. And Cinergy Capital and Trading, 1 
Incorporated is owned by Cinergy Investment, | 
Incorporated; is that correct? 1 

A. Yes. I 
Q. Cinergy Investment, Incorporated is owned 1 

by Cinergy Corporation; is that correct? 1 
A. I believe so. 1 
Q. Cinergy Corporation is owned by Duke | 

Energy Corporation; is that correct? f 
A. Yes. 1 
Q. That, of course, I've taken from your 1 

certificate case at the Public Utilities Commission. | 
Where does Duke Energy Americas fit into that? | 

A. I don't know. 1 
Q. Do you have any position or title with 1 

any ofthe entities that I just named? | 
A. Yes. 1 
Q. Which corporation, and what is the title? 1 
A. I'm the president of DERS. 1 
Q. All right. 1 
A. I'm a vice president of Cinergy Capital | 

and Trading. 1 
Q. All right. Is that it? 1 
A. Yes. 1 

1 
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Q. So in the Duke-affiliated companies you 1 
hold three positions, one with DERS, one with Cinergy 1 
Capital and Trading, and one with Duke Energy I 
Americas; is that correct? | 

A. Yes. 1 
Q. Who issues your paycheck? i 
A. Duke Energy Shared Services. I 
Q. That's a different corporation than the 1 

three names that you just gave me, isn't it? | 
A. Yes. 1 
Q. Then you must have a position with a 1 

fourth entity, Duke Energy Shared Services, don't I 
you? 1 

A. Yes. ! 
Q. Arid what position is that? | 
A. With Duke Energy Shared Services? 1 
Q. Yes. 1 
A. Senior Vice President and Commercial 1 

Asset Management. 1 
MR.PAHUTSKL Could we go off the record 1 

for a minute? 1 
MR, SMALL: Okay, let's go off the | 

record. 1 
(Discussion held off the record.) 1 
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1 MR. SMALL: Let's go back on the record. 
2 Q. 1 don't mean to -- did your consultation 
3 result in any clarification? 
4 A. No. 

1 5 Q. Is the title that youjust gave me the 
6 same title that you have for Duke Energy Americas, or 
7 are you a senior vice president? 
8 MR. PAHUTSKI: We're going to object at 
9 this point. You know, we're here to answer questions 

10 regarding the subject matter of the subpoena, so if 
11 it's a matter of knowledge that DERS had regarding 
12 these proceedings that the subpoena's filed or issued 
13 under, or agreements that DERS may or may not have 
14 entered into, this - this other material we're 
15 getting to simply isn't appropriate under the 
16 subpoena to be getting into these other areas of the 
17 Duke Energy family of companies. 
18 I'm going to instruct the witness not to 
19 answer that question. 
2 0 Q. Well, you've been instructed not to 
21 answer; that doesn't mean that we won't at some point 
2 2 want to revisit that at another time, that will be a 
23 matter for the Commission. In other words, I am not 
2 4 conceding that we can't investigate the relationship 
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1 between the corporate entities in this deposition. 
2 MR. PAHUTSKI: Mr. Small, are we still on 
3 the record? 
4 MR. SMALL: Let's go off the record. 
5 (Discussion held off the record.) 
6 MR. SMALL: Can I have the last question 
7 read back, please? 
B (Question read.) 
9 MR. SMALL; I'm going to mark Deposition 

10 Exhibit 2, it's a filing by Duke Energy Retail Sales, 
11 LLC received at the Commission August 3rd. 
12 Actually, the document's dated August 2nd, but it's 
13 received at the Commission August 3rd, in case 

i 14 04-1323-EL-CRS, the certification case for DERS. In 
1 15 this case it was Cinergy Retail Sales--I'm sorry. 
, 16 it was DERS. 
' 17 (EXHIBIT MARKED FOR IDENTIFICATION.) 

18 MR. PAHUTSKI: Can we go off the record? 
19 (Discussion held off the record.) 
2 0 MR. SMALL: Let's go back on the record. 

' 2 1 Q. (By Mr. Small) We may be coming back to 
2 2 this document from time to time during this 
2 3 deposition. I have a question for you right now. 

' 24 Could you turn to page 10 of that application? I'm 
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not sure exactly what you call it. A certification | 
application, yes. Page 10 and 11 are affiliates of | 
DERS. Why don't I find Duke Energy Shared Services 1 
here listed on this exhibit? I 

A. I don't know. J 
MR. PAHUTSKI: Can I go off the record j 

for a second? | 
MR. SMALL: Sure. 1 
(Discussion held off the record.) j 
MR. SMALL: Lets go back on the record. j 

Q. I think you had a clarifying answer. | 
A. Yeah. Duke Energy Shared Services I 

doesn't ~ this is a list of companies that provide j 
electric at wholesale or retail in North America, and j 
Duke Energy Shared Services does not do that. 1 

Q. The Shared Services provides expertise of -1 
various kinds, but doesn't actually supply commodity [ 
gas or electricity; is that the idea? \ 

A. Yes. I 
Q. And one ofthese affiliates that it | 

provides those services to is DERS; is that correct? ( 
A. Yes. { 
Q. Okay. I'd like to ask a few questions j 

about your personal background so we'll understand 1 
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that part. I understand you have a Bachelor's of I 
Business degree in accounting from Alaska at I 
Anchorage; is that correct? \ 

A. Yes, j 
Q. And you attended the Mahler School of 

Advanced Management Skills program? 
A. Yes. \ 
Q. Can you tell me what that is? I 
A. Executive charm school, really. | 
Q. How long did it last? - j 
A. It was four weeks. It lasted over a j 

year, and it was five days of class over four | 
different weeks. j 

Q. And you attended the Center for Creative j 
Leadership's Developing Strategic Leadership program; [ 
is that correct? j 

A. Yes. • 1 
Q. Can you tell me what that is? | 
A. More ofthe same, executive charm school. 1 

It's really about leadership in Colorado Springs. i 
Q. How long did that last? f 
A. 1 want lo say it was four days, again. ! 
Q. Four days total? 5 
A. I believe so. \ 
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1 Q. And you've studied business management? 
2 You've studied business management as well, at 
3 Harvard? 
4 A. Yeah, I took like five classes at Harvard 
5 when I lived in Boston. 
6 Q. No degree came from that. 
7 A. No, sir. 
8 Q. Are there any other — 
9 A, Unfortunately. 

10 Q. Any other educational experiences that 
11 led to degrees? 
12 A. I attended a Bible college for two years 
13 and 1 got a, some kind of - I don't think it's a 
14 degree, but I went for two years and I got some kind 
15 of diploma from there, or a certificate of 
16 graduation. 
17 Q. Do you hold any licenses? 
18 A. Driver's license. 
19 Q. Nothing like a CPA or anything like that. 
20 A. No. 
21 Q. And you started with Cinergy in May 2000 
22 is that correct? 
2 3 A. Yes. 
24 Q. And what positions did you have 
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1 those all Shared Services positions? 
2 MR. PAHUTSKI: Objection. We're, again, 
3 heading down this path of really deviating quite far 
4 from the confines of the subpoena. Mr. Whitlock, 
5 again, is here as a Duke Energy Retail Sales 
6 representative to answer questions regarding these 
7 proceedings as well as questions on contracts that 
8 may or may not have been entered into. 
9 We want to limit this to the matters that 

10 were noted in the subpoena as well as limited by the 
11 Attorney-Examiner's entry in this proceeding as well. 
12 I'm going to ask Mr. Whitlock not to 
13 answer any further questions regarding any companies 
14 other than Duke Energy Retail Sales at this point. 
15 MR. SMALL: Well, I consider these to be 
16 foundation questions to find out what his capacity 
17 is. DERS has represented that he has certain 
18 knowledge, I think I'm entitled to find out what his 
19 background is. 
2 0 MR. PAHUTSKI: We're not representing 
21 that he is an expert witness. He's simply here to 
22 represent DERS and DERS's knowledge regarding the 
2 3 matters mentioned in the subpoena, and thaf s what 
2 4 he's here for today. 
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1 chronologically for that six-year period? 
2 A. I was a manager of Realtime Price Risk; I 
3 managed Day-Ahead Power book; then I began 
4 supervising the short-term traders; then I had a 
5 responsibility for managing all ofthe proprietary 
6 trading business. 
7 Q. What does "proprietary trading business" 
8 mean? 
9 A. Speculative trading business. 

10 Q. What period of time are we up to at this 
11 point? 
12 A. January 2004ish. 
13 Q. Okay. And after that? 
14 A. Then I had responsibility for managing -
15 I was a vice president of Portfolio Optimization, 
16 which is a precursor to the Commercial Asset 
17 Management Group, and that was in February of 2004. 
18 At the merger with Duke I became the 
19 president of Commercial Asset Management. 
20 Q. That was 2006? 
21 A. Yes, sir. 
22 I became president of Duke Energy Retail 
23 Sales June I4th of 2006. Or June. 
24 Q. Okay. That's a bunch of groups, but are 
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MR. SMALL: All right. Well, I'll put on 
the record that I can't fiilly explore my -- the 
agreements that we're here to discuss unless I get 
foundation of who it is that I'm deposing here today, 
so we may have to just disagree about those 
foundation questions and we may have to reconvene 
regarding that. 

I will do my best to make the questions 
that I have consistent, but I do have other 

10 additional questions having to do with Mr. Whitlock'! 
11 background. 
12 Q. (By Mr. Small) In your capacity as 
13 president of DERS who do you report to? 
14 A. Tom O'Connor. 
15 Q. And what is Mr. O'Connor's position? 
16 A. Actually, could I clarify that? 1 mean, 
17 in my capacity at DERS I report to the CEO who is 
18 Paul Barry right now, but he's now -- he's been move| 
19 out of that position and Tom O'Connor has taken his 
2 0 position, and I don't think we've made officer 
21 appointments to make Tom O'Connor my boss, right 
22 Does that help? 
23 Q. Ail right. Let me see if I can get that. 
24 A. Okay. 
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1 Q. I think maybe, as I understood your 
2 answer, the official stated CEO was Paul Barry. Can 
3 youspell that last name? B-e-r-r-y? 
4 A. r believe it's B-a-r-r-y. 
5 Q. Okay. Functionally he's been replaced. 
6 Tom O'Connor ~ 
7 A. Yes. 
8 Q. - is serving in that capacity as CEO? 
9 A. Yes. 

10 Q. Likely to be named in that position in 
11 the near future? 
12 A. Yes. 
13 Q. And that's CEO of DERS; is that correct? 

1 14 A. Yes. 
15 Q. Is there any other chain of command that 
16 goes above that? Does he report to anybody? 
17 A. I don't know. 
18 Q. Who reports to you at DERS? 
19 A. I don't have any employees. 
2 0 Q. You mean to say that DERS has no 
21 employees? 

, 22 A. Right. 
2 3 Q. How does DERS get its work done without 
2 4 any employees? Who does the work for DERS? 
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1 A. Again, it relies on Duke Energy Shared 
2 Services. 
3 MR. SMALL: I'm going to mark an exhibit. 
4 This is a letter dated April 19th, 2005, received 
5 bytheCommission April 25th, 2005. It's a 

i 6 submission, again, in 04-1323-EL-CRS. It's the 
7 certification case, again. 

j 8 (EXHIBIT MARKED FOR IDENTIFICATION.) 
9 Q. Are you ready? 

' 10 A. Yeah. 
11 Q. Mr. Whitlock, the document that I gave 
12 you appears to be a notice of current officers as of 
13 the date ofthe filing. Firstof all, as amatter of 
14 clarification, can you explain the redactions in the 
15 document? 
16 A. I can't. 
17 Q. I want to be clear. Do you know why 
18 portions of this document were redacted? 
19 A. I don't. 
2 0 Q. Do you know the information that has been 
21 redacted from this document? 
2 2 MR. PAHUTSKI: Just to note that if-
2 3 Mr. Whitlock's answer may very well be designated 
2 4 confidential. If he knows the answers, knows what 
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was redacted, we'll have to hold that in confidence, t 
MR. SMALL: I'm very confijsed by this 1 

document because I can't figure out why titles of f 
officers are redacted. f 

Let's go off the record. | 
(Discussion held off the record.) S 
MR. SMALL: Let's go back on the record. 1 

Q. Do you - I 
A. Could you repeat your question? 1 
Q, Let's start again. 1 
A. Okay. l 
Q. Do you understand why materials, why a I 

title for a person would be redacted in the document? I 
It does not appear to be explained by the document. 

A. I do not. 1 
Q. Okay. Is this list up to date? In other 1 

words, have there been any changes since this i 
document was filed? I 

A. Yes. "1 
Q. Okay. What are those changes? I 
A. I'm an officer. I'm currently President I 

ofDERS. 1 
Q. Okay. Did you replace Ms. - I'm not 1 

sure -- Mr. Good? } 
— " — • • " " - • — " • " • • • — — — — - - 1 
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MR. PAHUTSKI: Object; there's no | 
evidence that Ms. or Mr. Good had been president on | 
this sheet here. Object to the form of the question. \ 

Q. All right. Who did you replace in your ( 
position as President ofDERS? [ 

A. I don't know. | 
Q. There's always a possibility this wasn't l 

redacted, it just looks that way on the Commission | 
website. Or it could be shaded, not redacted, which j 
sort of would eliminate the objection for [' 
confidentiality. 1 

MR. SMALL: What was our last question? | 
(Question read.) i 

Q. Can we have a response to that question? | 
A. I don't know. \ 
Q. Which ofthese individuals continues to j 

have a capacity with DERS? 
A. None ofthese people, I believe, are | 

currently officers ofDERS. j 
Q. Has there been some filing that states | 

who the officers of DERS are? j 
A. I don't know. ^ 

MR. SMALL: Let's go off the record here. 1 
(Discussion held off the record.) l 

9 (Pages 30 t o 33) 



Page 34 

1 (Hearing Examiners Kingery and Farkas 
2 joined via speakerphone.) 
3 EXAMINER FARKAS: We don't feel that the 
4 OCC should be limited under cross-examination 
5 regarding DERS and its affiliates and its 
5 relationship to DE-Ohio, and we reviewed the subpoena 
7 and believe that it doesn't necessarily limit OCC's 
8 cross-examination on that along those lines. 
9 Notwithstanding that, this isn't to say 

10 that evidence that would be presented at a hearing in 
11 cross-examination or regarding evidence would 
12 necessarily be considered relevant and/or admissible. 
13 So we would agree to allow OCC to continue its 
14 cross-examination, but putting everybody on notice 
15 that that doesn't necessarily mean that that would be 
16 admissible at the hearing. 
17 MR. SMALL: Scott, may I ask a clarifying 
18 question? 
19 EXAMINER FARKAS: Sure. 
2 0 MR. SMALL: Of course there is, to my 
21 knowledge, I haven't inquired entirely into this, but 
22 to my knowledge there isn't any direct ~ I haven't 
2 3 seen a document that says there's a, you know, 
2 4 100 percent ownership or something relationship like 
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1 MR. PAHUTSKI: Just to be clear, so what 
2 your ruling is, is that OCC may inquire into the 
3 relationship ofDERS and affiliates ofDERS with 
4 DE-Ohio. 
5 EXAMINER KINGERY: I think the entire 
6 corporate structure should ~ I don't see any reason 
7 why " 
8 EXAMINER FARKAS: There should be any 
9 limitation on that. 

10 EXAMINER KINGERY: Right. This is onl} 
11 discovery at this point. 
12 MR. PAHUTSKI: Well, that helped to 
13 clarify that. j 
14 MR. SMALL: I guess we're done. Thank 
15 you very much. 
16 EXAMINER FARKAS: Okay. 
17 EXAMINER KINGERY: Okay. 
18 MR. PAHUTSKI: Thank you. 
19 MS. BOJKO: Thank you. 
2 0 EXAMINER KINGERY: Just so that you all 
21 know, neither one of us is necessarily here past 
22 4 o'clock. p 
23 MR. SMALL: We understand. Thank you 
2 4 EXAMINER KINGERY: Okay. 
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1 that between DERS and DE-Ohio, and - I just want to 
2 make sure. You know, there are a lot of affiliates 
3 around. The deponent has basically stated today that 
4 he's in one way or another affiliated with four 
5 different Duke affiliates. 
6 You made the statement that the OCC can 
7 inquire into matters as far as a link between DERS 
8 and - well, somewhere in there was a statement about 
9 its connection with DE-Ohio, and I wanted to make 

10 sure that we didn't get off the phone here and then 
11 have another problem because I wasn't talking about 
12 DERS or DE~Ohio, but, you know, that affiliate -
13 those affiliates that kind of stand in relationship 
14 to those entities, that I couldn't inquire into those 
15 as well. 
16 EXAMINER FARKAS: No; you can inquire 
17 into those as well. 
18 MR. SMALL: I think I'm clear. 
19 Do you have any questions? 
2 0 EXAMINER FARKAS: I don't have any 
21 questions. 
22 MR. SMALL: I'm sorry, Scott, I was 
23 talking to Mike. 
24 EXAMINER FARKAS: Okay. 
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MS. BOJKO: Thanks. 
(Discussion held off the record.) 
MR. SMALL: Let's go back on the record. 

Q. (By Mr. Small) Mr. Whitlock, I'm going to 
go back and ask a few questions having to do with t h | 
Duke family of companies. A little while back you, 
and I apologize, I've lost my train of thought here a [ 
little bit in that period oftime, but we went over a 
number of your positions with Cinergy since May of 
2000, or with what we're calling now the 
Duke-affiliated companies. Your association started 
in May 2000, and you named a number of positions. 
Now, those positions that you named, what corporate 
affiliation were they with? 

MR. PAHUTSKI: We're going to object and 
voice a standing objection. We're going to allow the 
witness to answer, but we're going to object as to 
the relevance of any ofthe questions that are ~ 
with respect to Duke Energy Retail Sales and its 
relationship to affiliates and corporate structures 
of Duke Energy Companies. 

But we'll permit the witness to answer 
the question. 

•..a»^.i.«;aj,mj^fl;it;r»-w5-c assmfejisias a^«i 'Heva«; 
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1 Q. Mr. Whitlock? 
2 A. Can you read the question, or you repeat 
3 the question, or somebody read it back to me? 
4 MR. SMALL: We'll let the court reporter. 
5 (Question read.) 
6 A. Duke Energy Shared Services or the 
7 precursor of that, so it might have been Cinergy 
8 Shared Services. 
9 Q. All those positions, 

10 A. Yes. 
11 Q. With the exception ofthe DERS 
12 appointment in June 2006? 
13 A. Yes. 
14 Q. All right. In your capacity as the 
15 commercial asset - strike that. 
16 Getting back on track with where we were 
17 in the questions, 1 asked some questions and you 
18 responded with names of Paul Barry and Tom O'Connor. 
19 Do you remember those questions and answers? 
2 0 A. Yes. 
21 Q. Now, I believe your response was you 

1 22 didn't know who they reported to, but in the chain of 
2 3 corporate affiliations would the head of, I think you 

; 2 4 called it a CEO, the head of DERS report to somebody | 
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1 in Cinergy Capital and Trading, the company that owns 
2 DERS? 
3 A. I don't know, but that seems logical to 
4 me. 

, 5 Q. Okay. Do you have any — what services i 
6 in your position with Duke Energy Shared Services do 
7 you provide to DE-Ohio? When I say "DE-Ohio," I'm 
8 referring to the distribution company that provides 
9 electricity to residential, commercial, and 

10 industrial customers in the Cincinnati area. 
11 A. Could you repeat the first part ofthe 
12 question? 
13 Q, What services do you provide, what link 
14 do you have between what you do and the business of 
15 DE-Ohio? 
16 A. The links the MBSSO. 

1 17 Q. And what do you do regarding the MBSSO? 
18 A. It was probably articulated most clearly 

, 19 in the testimony that I filed in the case that you 
2 0 showed me earlier, right? 
21 Q. Would you give a little summary of that? 
22 A. Yeah. I mean, I try to maintain a 
2 3 reliable and economic supply of energy and I do that 
2 4 through managing commodity price risks, so I buy all 
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the fuel, I manage the emission allowance position f. 
related to the generation that was dedicated under | 
the MBSSO or the rate stabilization plan to Duke t 
Energy - Ohio. j 

Q, So you're basically making decisions | 
concerning purchases for inputs for DE-Ohio, the | 
provider of services? | 

A. Sure, I manage the SRT, the -- you know. | 
Q. And who do you report to in your \ 

capacity - in that capacity? | 
A. Tom O'Connor. I should say for the J 

record, right, I mean we talked about Duke Energy j 
Americas, and I'm going to get lost between the | 
fijnctional organization, right? So Duke Energy 1 
Americas and the legal entities. I am not an expert | 
on the legal structure ofthe Duke Corporation -- the | 
Duke Energy Corporation, so if my answer seemed j 
nonresponsive, it's just because candidly I don't 1 
know. '" 1 

Q. That's fine. My questions will be, the j 
next one will be about just what relationships you 1 
have, I 

A. Okay. \ 
Q. You report to Mr. O'Connor in your | 
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1 

capacity as an employee of Duke Energy Shared j 
Services; is that conect? 1 

A. Ido. 1 
Q. And what is Mr. O'Connor's capacity, the 1 

capacity that you report to? | 
A. He's my boss. I'm not sure what his j 

title is. I think he's Group Vice President. I'm \ 
not sure. } 

Q. And what does that group do that he's the j 
vice president of? | 

A. He's, obviously, my boss. He's | 
responsible for an inside-of-the-fence generation 1 
company we have called Duke Energy Generation j 
Services. He is responsible for our international | 
assets. He was responsible for our proprietary | 
trading; that has been sold. He has responsibility 1 
for a broadband-through-power-lines business. I'm j 
just trying to think in my head through his direct | 
reports. j 

Q. How many people are in this functional | 
group that Mr. O'Connor manages? 1 

A. I'm going to say it's about the same | 
number that we said before in that Duke Energy 1 
Americas, so I think it's in the north of 2,000 1 
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1 employees. 
2 Q. Okay. And in that capacity, I mean your 
3 capacity having to do with Duke Energy Shared 
4 Services, are there people who report to you? 
5 A. Yes, sir. 

How many? 
Approximately 50. 
Are they subdivided into groups? 
Yeah, I have four direct reports. 
I'm sorry? 
I have four direct reports. 
And who -
A commodit)' logistics organization, a 

Q. 
A. 
Q-
A. 
Q. 
A. 
Q-
A. 

9 
10 
11 
12 
13 
14 risk management organization, a commercial analytics 
15 and fundamentals organization, and then a realtime 
16 operations organization. 
17 Q. Could you describe, summarize what those 
18 four groups do? 
19 A. Sure. I mean the first one, the 
2 0 Commodity and Logistics group does the commodity and 
21 logistics, so schedules the coal, schedules natural 
22 gas. 
23 Q. Buying those commodities. 
24 A. Schedules them. Handles the logistics. 
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1 Q. Do you know who Mr. O'Connor reports to 
2 in his group vice presidency position? 
3 A. Again, I'm not sure if he's a group vice 
4 president, but I do. 
5 Q. Pardon? 
6 A. I do know who he reports to. I don't 
7 know if he's a group vice president. 
8 Q. All right. You just, I think I used the 
9 terminology you have, but you're not sure thafs his 

10 title. 
11 A. Yeah. That's what I said in the previous 
12 answer I believe. 
13 Q. And who does he report to? 
14 A. Jim Rogers. 
15 Q. What is his title? 
16 A. I believe CEO, Duke Energy. 
17 Q. Okay. You're performing functions for 
18 DE-Ohio? I'll continue to use "DE-Ohio" as being the 
19 distribution company; do you understand that? It 
2 0 will be the distribution company that provides 
21 electricity to residential, commercial, and 
2 2 industrial customers. 
23 A. I understand that. 
2 4 Q. All right. You provide services to them. 
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Q. Schedules the delivery of them? 
A. Yes. 

The next group is the Risk Management 
group that monitors markets, buys and sells 
commodities whether it's emission allowances, coal, 
natural gas power capacity -

Q. Okay. 
A. ~ FTRs are in there. 

And then the Commercial Analytics and 
Fundamentals group builds the models that we use to 

11 generate our positions, does structuring of 
12 transactions, and provides fundamental analysis on 
13 markets. 
14 Q. Modeling? Modeling of markets? 
15 A. The fundamental analysis on modeling, no. 
16 Fundamental analysis on markets. 
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Q. 
A. 

believe. 
Q. 
A. 

I'm asking if they're a modeling group. 
Yeah. That was the first thing I said, I 

Okay. 
And then the last group is the Operafions 

22 group that handles the generation dispatch unit 
2 3 commitment and interfaces with MISO, forecasts load, 
24 and there's two meteorologists in that organization. 
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Do you have any reporting responsibilities to 
DE-Ohio, the distribution company? 

A. I don't. 
Q. Who do you ~ do you deal with anyone at 

the distribution company; DE-Ohio? 
A. I mean, we have code of conduct between 

the wire side of our business and the generation side 
of our business, so I don't ~ no, I don't deal with 
them. 

Q. All right. I think what you're saying is 
you're on the generation side ofthe business. 

A. Right. 
Q. That generation you're talking about is 

owned by the distribution company, though. 
A. It 'S" 

MR. PAHUTSKI: Let me object here. The 
notion that DE-Ohio is a distribution company, I 
think that's causing some confusion. 

MR. SMALL: I realize that the 
terminology is loose. 1 mean DE-Ohio. 

MR. PAHUTSKI: The regulated utility? 
MR. SMALL: The regulated ~ well, that's 

difficult terminology in itself. I will attempt to 
use "DE-Ohio" when I'm referring to the company thai 

?^^^s?i^^^«^^S^^^^^iwi3^s^-?:i^^^^fi*^^^^J*( 
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1 provides electric service to residential, commercial, 
2 and industrial and not other customers, we'll skip 
3 the characterization of what functions they serve. 
4 MR. PAHUTSKI: Okay. 1 think 
5 Mr. Whitlock is still somewhat confused. Can you 
6 restate that? 
7 Q. (By Mr. Small) DE-Ohio owns the power 
8 plants; is that correct? 
9 A. Yes. 

10 MR. PAHUTSKI: So for clarity, Mr. Small, 
11 when you refer to "DE-Ohio," you'll be referring to 
12 the legal entity that provides generation, 
13 transmission, and distribution services to retail 
14 residential ~ 

1 15 MR. SMALL: Customers. 
16 MR. PAHUTSKI: - yeah, commercial, 
17 industrial customers. 
18 MR. SMALL: Correct. 
19 Q. That's clear? 
20 A. Yes. For now it's clear. I'm sure it 
21 will get fuzzy again. 

j 22 Q. All right. Are there people at DE-Ohio 
2 3 that you deal with regarding generation since you 

1 2 4 seem"to be on the generation side of things? 
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1 A. Yes. 
2 Q. And who are those individuals? 

^ 3 A. Curtis Davis. The power plant managers. 
' 4 Q. He's one of them? 
j 5 A. H e -
i 6 Q. Or is he over all of them? 

7 A. Over all of them, and then they have 
8 power plant managers that I deal with. 

i 9 Q. And you deal with them because you're 
j 10 doing — your function is to provide logistics and 
' 11 also purchasing of inputs for those plants; is that 
12 correct? 
13 A. Yeah, and then I monetize the outputs 
14 and — yeah. 
15 Q. Could you describe "monetize the 
16 outputs"? 
17 A. Sell power, excess power. 
18 Q, Excess power generated that isn't needed 
19 by DE-Ohio's customers. I'm just trying to define 
2 0 what "excess power" is. 
21 A, Yeah, power thafs not committed under 
22 the MBSSO. 

' 2 3 Q. Okay. And, I'm sorry, what's your 
2 4 relationship with Mr. Davis? 
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A. We're peers. | 
Q. Peers? And you're providing shared fe 

services to DE-Ohio in that capacity. : 1 
A. I don't understand the question. i 
Q. You're kind of a technical expert for 1 

them; is that the gist of your job? I 
A. Yes. Technical expert. 1 
Q. Do you know who Mr. Davis reports to? p 
A. He reports to Tom O'Connor. 1 
Q. Mr. O'Connor reports to Mr. Rogers. j 

A. Yes. I 
Q. Do you know who the president of DE-Ohio | 

is? I ask because I don't see a president in the ( 
link " in the chain that you just gave me. j 

A. Yeah, I think the president of DE-Ohio is J 
Sandra Meyer. f 

Q. Yes. Where does she fit into that chain? { 
A. She's not in that chain. [ 
Q. Doesn't Mr. Curtis Davis, is he an I 

employee of DE-Ohio? 1 
A. I don't believe so. | 
Q. Are all the people that you named Shared | 

Services people? \ 
A. I believe so. I've got to be candid with [ 

1 
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you, man, I barely know who I work for. I care who [ 
pays my paycheck and I don't know, you know, I really | 
don't know, but I believe he is an employee of Duke | 
Energy Shared Services. I 

Q. Would you move back to Exhibit 2, it's in 
your packet? It's a thick one. ;,) | 

A. Is this it? 1 
Q. Yeah. Could you verify, is the j 

information on page 1 of — you're looking at the j 
letter and I'm going to move to the application | 
itself, the form, which is also labeled page 1. | 
Could you veri^ the information on page 1? Is the 5 
information correct there? | 

A. It is. 1 
Q. Okay. Do you see the website address l 

there, cres.duke-energy.com? | 
A. Yes. ,1 
Q. When I go to that address, I reach an | 

invitation to contact DERS to buy five megawatts of f 
load individually or in aggregate accounts. Have you j 
been to that web address? ! 

A. I have not, \ 
Q. Do you know what happens if a user | 

provides a name, company, and e-mail address that's j 
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1 requested on that form? 
2 A. I don't. 
3 Q. Do you have something on the order of 
4 customer contact representatives — and when I say 
5 "you," I mean DERS, I realize that you have no 
6 employees. But in the capacity of taking shared 
7 Qmployees from Duke Energy Shared Services is there 
8 something like a customer contact that provides 

: 9 services to DERS? 
10 A. No. Not right now. 
11 Q. Okay. Was there ever a person in that 
12 capacity? The website invites a customer to contact 
13 them. Was there ever anybody on the other side to 
14 respond to that inquiry? 
15 A. There are contacts for the company. I 
16 mean, we fill out our annual report, Uma Nanjundan is 
17 the contact person that's referenced on our ~ and 
18 you can call her and contact her at that number. 
19 Q. And there's a telephone number listed on 
20 the website; 800-920-5039. What happens if I call 
21 that number? 
22 MR. PAHUTSKI: Object; the question 
23 assumes facts not established. We don't have the 
2 4 website in front of us. 
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1 Q. What happens if I call the telephone 
2 number that's on the website? 
3 A. I don't know, I've never called it. 
4 Q. DERS doesn't have an 800 number? 
5 A. I've never called ~ I've never called 
6 the 800 number listed here, sol don't know what 
7 happens. | 
8 Q. Do I understand ~ do I understand your 
9 answerthattheonly way to get ahold ofDERS is to 

10 contact the people listed on your certification 
11 application? You mentioned Ms. -- this is a woman. 
12 right? ~ Nanjundan. That's a woman, right? That's 

: 13 a woman. 
14 A. Yes, it is a woman. 
15 Q. Is she the contact person for DERS with 

' 16 customers? 
,17 A. She's the contact person for Commission 
16 Staff use. 
19 Q . I know. That wasn't the question. 
20 A. What was the question? 
21 Q. Is she the contact person for customers? 

j 2 2 A. Customers could contact her, b u t . . . 
23 Q. Is there anybody else? 
2 4 A. 1 don't know. 
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Q. Let's take this back in time a little l 
bit Do you know whether there's ever been a person | 
that contacted a customer - in a customer contact J 
capacity at DERS or its predecessor, (3RS? i 

A. Yes. 1 
Q. And who would that person be? | 
A. Jason Barker. p 
Q. When was he serving in that capacity? 1 
A. I don't know. | 
Q. How do you know that Mr. Barker filled i 

that role? I 
A. How do I know he filled that role? { 
Q. Well, I mean, you came up with a name. | 

You just didn't come up with that — | 
A. I'm trying t o - | 
Q. You must know Mr. Barker. I 
A. I do know Mr. Barker. I'm trying to I 

figure out how I knew that he was the contact I j 
don't know how I knew that. ~^| 

Q. And when did he stop bemg the contact? | 
A. I don't remember when he stopped being -- j 

I presume when he left the company, } 
Q. When was that? | 
A. I don't know. | 

Page 53 j 

Q. Was it part ofthe merger situation? j 
A. I don't know. I believe it was before j 

the merger. | 
Q. And Mr. Barker worked with Shared . | 

Services, again? f 
MR. PAHUTSKI: Could I ask you to repeat I 

that question? I'm sorry. 1 
Q. Did Mr. Barker work for Shared Services? | 

And really what I mean is his paycheck was issued b; j 
Shared Services. | 

A. I don't know who paid Jason. 
Q. And are you saying that he filled that 

capacity, but nobody replaced him when he left? j 
MR. PAHUTSKI: Objection; that 

mischaracterizes the witness's testimony. He didn't 
say -

MR. SMALL: It's a question. j 
A. I said I didn't know, I believe, and I'll \ 

tell you the same thing, I don't know. j 
Q. Do you know who Kim Twele, T-w-e-1-e, is \ 
A. Kim Twele, yes, I do. \ 
Q, And who is that? [ 
A. She's a contract administrator. j 
Q. Is she still a contract administrator for 
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1 DERS? 
2 A. Again, I believe she works for Duke 
3 Energy Shared Services, but I'm not sure. 
4 Q. She is providing services to DERS? 
5 A. She or other contract administrators 
6 would provide services to DERS — 
7 Q. And what is -
8 A. - if they need it 
9 Q. What does a contract administrator do? 

10 A. Administers contracts. 
11 Q. What does that mean? 
12 A. I mean, we have enabling agreements with 
13 counterparties, we have forms that need to be filled 
14 out, and they will maintain those forms and submh 
15 those forms, they'll - I mean, that's basically what 
16 they do. 
17 Q. What is an enabling agreement? 
18 A. An ISDA is an enabling agreement 
19 Q. I'm sorry, I didn't-
20 A. An ISDA. 
21 Q. ISDA. What is an I S D A -
22 A. I believe it's the International Swap 
23 Dealers Agreement. 
24 Q. That's a trading agreement. 
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1 A. Right now she buys all ofthe natural gas 
2 for our gas assets, 
3 Q. And is that purchasing natural gas to be 
4 burned by DE-Ohio's power plants? 
5 A. Yes. She also in her capacity for DERS 
6 did most ofthe work on the financial statements, 
7 most ofthe heavy lifting on the financial 
8 statements. She did structuring for various 
9 transactions that the CRS has looked at in the past 

10 and will likely do that kind of structuring for deals 
11 that we'll look at in the future. 
12 Q. What past deals are you referring to? 
13 A. I'm sorry? 
14 Q. I think you were referring to past deals 
15 that then would be done again in the future. 
16 A. Well, for example, I mean the DERS has 
17 looked at participating in retail auctions in states 
18 outside of Ohio. She did a lot of the heavy lifting 
19 around the analysis. She probably ~ she did a lot 
2 0 ofthe historic pricing analysis to figure out what 
21 our offer was going to be in those auctions. 
22 She did analysis in the Illinois auction. 
23 She, I believe, has done some analysis on other 
2 4 utilities in Ohio about whether or not there was an 
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A. Yes. EEl is on ~ 
Q. Are these agreements with DERS or some 

other entit}'? 
A. They could be for any of those entities. 

You were asking me what a contract administrator did, 
so I was trying to answer that In the capacity ~ 
again, I thought their capacity was a Duke Energy 

8 Shared Service employee. 
9 Q. Does DERS have any ISDA, I-S-D-A, 

10 agreements? 
11 A. Not to my knowledge. 
12 Q. So those services would be provided to 
13 one of the other companies. 
14 A. Yeah. 
15 Q. Okay. What does Miss Twele do for DERS? 
16 I notice she's listed on Exhibit 2 ~ 
17 A. Right. 
18 Q. " as the person who submitted this. 
19 What capacity was she filling when she submitted 
2 0 that? Is this one ofthe forms? 
21 A. Yeah. This would be a form, sure. 
22 Q. Okay. Who is-you kind of jumped the 
2 3 gun here. Who is Uma Nanjundan, or what are her 
24 duties? 
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1 
2 
3 
4 
5 
6 
7 
8 

9 
10 
11 
12 

opportunity for us to use the CRS or DERS to 
aggregate load in those jurisdictions. 

Q. Has DERS participated in any auctions? 
A. Have we participated or won any auctions? 
Q. First, participation. 

I believe so. 
Which ones? 
I believe the New Jersey auction. 
The BGS auction? 
Yeah. And I'm not sure if they did the 

Illinois auction or not. 
Q. And did the DERS, did it gain any 

A. 
Q. 
A. 
Q-
A. 

13 customers or any load through those auctions? 
14 A. Not t o - n o . 
15 Q. Let's go on to Exhibit 4, 
16 (EXHIBIT MARKED FOR IDENTIFICATION. 
17 Q. Now, Exhibit 4 is a letter filed at the 
18 Commission in the certificate case 04-1323, if s 
19 dated August 8th, 2005, received by the Commission 
2 0 August 9th, 2005. I see Mr. Barker listed there, 
21 was he ~ did he have Ms. Nanjundan's position before 
22 her position? 
23 A. No. Again, 1 mean, you had asked earlier 
2 4 about the contact person for the — 

!̂  ^-^rfifls^-aiftSW: 
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1 Q. Yes. 
2 A. ~ for the CRS or for DERS, and I stated 
3 that it was Jason Barker and, indeed, fi'om this 
4 document it appears to me that he indeed was that 
5 person, and this person - and he's - effective 
6 August 9th, 2005, says that Mr. John Deeds will 
7 assume responsibility as the contact person for 
8 Cinergy Retail Sales. 
9 Q. Wasn't the contact person we just spoke 

10 about, wasn't that Uma Nanjundan? 
11 A. We talked about her being the contact 
12 person for the Commission requests. 
13 Q. I see. 
14 A . I think there are various points of 
15 contact, right? I mean, they could contact me as the 
16 president or they could contact the CEO, Tom 
17 O'Connor. 
18 Q. Let's go back to Exhibit 2. 
19 MR. PAHUTSKI: Excuse me, exhibit which 
20 number, Mr. Small? 
21 Q. Exhibit 2. 
22 A. That's the thick one? 
23 Q. Yes. I'm looking at what's labeled page 
24 2 ofthe form, it's the third page on your 
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1 Q. Yes. Which is maybe the reason why we 
2 should stick with DERS -
3 A. Okay. 
4 Q. - because it's easily distinguished fi-om {. 
5 that word that starts with a C. The world of 
6 acronyms. 
7 A. I didn't invent them. 
8 Q. Has DERS provided any services to a 
9 residential customer? 

10 A. We have not 
11 Q. At any point in time? 
12 A. No. I would say no, not to the best of 
13 my knowledge. 
14 Q. On the form it refers to Exhibit B-1 of 
15 the form, not to be confused with our Exhibit 2 whicl 
16 is what I've labeled it. Jurisdiction of Operations, 
17 it's labeled as page 15 ofthe form. Are you there? 
18 A. I believe so. Page 15? 
19 Q. Yes. 
20 A. Yep. 
21 Q. And it references " . . . qualified to do 
22 business in Ohio, Delaware, Illinois, and New 
23 Jersey." I just want to make sure, are the 
2 4 operations in those states, did you previously state 

9 
10 
11 
12 

15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
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attachment. Do you know why the Residential box is 
marked on this form, and Commercial, Mercantile, 
Industrial are not marked? 

A. Yes. 
Q. Why is that? 
A. This is a change, right? And, 

previously, we had selected the other boxes, 
Commercial, Mercantile, and Industrial, and we didn't 
select Residential, and this is a change to say that 
we're going to include - in the text ofthe letter 
it says "This Application also includes the addition 
ofthe Residential class under Section A-10." So 

13 it's basically simply the CRS wants to do business 
14 with residential customers. 

Q. And the CRES we're referring to is DERS? 
A. Yeah. I'm going to use those 

interchangeably as you do. 
Q. I've never used the term "CRES." 
A. Whatever. Cinergy Retail Sales, right? 
Q. Oh, I'm sorry. "CRES" means competitive 

retail electric supplier. 
A. Fair enough. 
Q. So that's a little bit confusing. 
A. Okay. Our CRS. 
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1 what those operations are, which is ~ I believe you 
2 said participation, but no customers in New Jersey, 
3 and you didn't know whether there was participation 
4 in the Illinois auction. Does that summarize the 
5 operations in those jurisdictions? 
6 A. Yeah. 1 mean, this exhibit says that we 
7 are qualified to do business in Ohio, Delaware, 
8 Illinois, and New Jersey. 
9 Q. Right, and I'm asking what business you 

10 actually do in those states. 
11 A. We have no current business in those 
12 states. 

No current customers? 
No, sir. 
And no current revenues. 
No, sir. 
Have you ever had customers — ever had 

Q. 
A. 

Q. 
A. 

Q-

13 
14 
15 
16 
17 
18 any revenues? And when I say "you," 1 mean DERS, its 
19 predecessor CRS. 
20 A. I don't know. 
21 Q. Could you, to the best of your knowledge, 
22 could you give a history ofDERS, that is landmarks 
2 3 in its development and so forth? For instance, its 
2 4 formation, when did that take place? 
?^s^si^s^^^s3^^s^ss^^^^^sn 
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1 A. In 2003. 
2 Q . I don't mean to disagree with you, could 
3 it be January 2004? 
4 A. 1 believe it was in 2003 is when it was 
5 incorporated. 
6 Q. Okay. Incorporation in Delaware. 
7 A. Yeah. 
8 In about 15 minutes I'm going to, or 10 
9 minutes, so whenever you get to a point that you can 

10 break, I'd like to take a break. A bio break. 
1 11 Q. Understandable. We're approaching a 

12 breaking point. 
13 A. Okay. 
14 Q. What was its first business operation or 
15 attempt to make a business operation? For instance, 
16 you mentioned the BGS auction. What was its first 
17 auction? 
18 A. I don't know. I mean, 1 assumed 
19 responsibility for this organization in 2006, right? 
2 0 So the history, I mean, I can tell you about 
21 significant things in the history, but I don't know 
22 when - I can tell you why it was formed. 

\ 23 Q. I'm sorry? 
24 A . I said I can tell you why it was formed. 
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1 Q. Okay. Why don't you tell me that 
i 2 A. It was formed because in Ohio, right and 

3 in other states, generation was being deregulated and 
j 4 we needed a vehicle to participate in retail 
1 5 auctions, and that was why this company was created. | 
1 6 Q. And when did it become - when did CRS 

7 become DERS? Presumably sometime after the April 
8 2006 merger. 
9 A. Indeed. 

10 Q. And probably soon afterwards? Long 
1 11 enough to make the name changes and that sort of 

12 thing, correct? 
13 A. Yeah. 
14 Q. Summer of 2006, something like that? 
15 A. I believe so. 
16 MR. SMALL: Let's try Exhibit 6. There's 
17 no Exhibits; I'm just going to live with that. 
18 (EXHIBIT MARKED FOR IDENTIFICATION.j 
19 MR. SMALL: I'm just not going to use an 
20 Exhibits. Just there is no Exhibit 5. I don't 

i 21 want to disrupt my numbering system. 
22 Q. Mr. Deeds ~ do you have Exhibit 6? And 
2 3 have you ever visited the Duke Energy website showing 
2 4 the list of certified suppHers? 
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A. I think I stumbled across it one time, i| 
yeah. t 

Q. You notice that your company is listed \ 
there in the third ~ 

A. Yes. I 
Q. - row . And it shows a C under Active | 

Marketing; do you see that? 1 
A. Yes. 1 
Q. Do you know what that designation means? | 

Is DERS engaged in some activity that would be | 
described as active marketing? 1 

A. Could you repeat the question? j 
Q. Is DERS engaged in some activity that 1 

would be described as active marketing? 1 
A. I don't know. 1 
Q. Do you know who provided the information | 

to Duke Energy ~ { 
A. I don't 1 
Q. - regarding DERS? | 
A. I don't 1 
Q. Okay. 1 

MR. SMALL: Let's take a break until 10 l 
to, something like that. | 

(Recess taken.) | 
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MR. SMALL: Let's go back on the record. 1 
Q. At this point I'm going to ask you a few 1 

people whose names have popped up from various I 
exhibits and filings at the PUCO having to do with | 
DERS. Can you tell me who Timothy Duff is? Doyoul 
know Mr. Duff? | 

A. I've met Mr. Duff. [ 
Q. And what position does he hold? Is he | 

currently an employee of Duke-affiliated companies? [ 
A. Yes. .-.̂ i 
Q. And what position does he hold? ! 
A. I have no idea. [ 
Q. He works for - I'm going to abbreviate I 

this, I'm going to say "Shared Services" every time 1 | 
mean Duke Energy Shared Services; do you understand! 
that? 1 

A. (Witness nods head.) 1 
Q. Okay. Does he work for Shared Services? f 
A. I don't know. 1 
Q. How do you know Mr. Duff? | 
A. I've been at a couple of meetings with 1 

Tim. 1 
Q. What capacity did he serve in those f 

meetings? 
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A. To be honest with you, I don't remember. 
Q, And you haven't had any business dealings 

with him other than seeing him at meetings. 
A. No, I've talked to - I've talked to Tim 

when I was reviewing some ofthese documents that 
were going to provide or have provided for you, I 
talked to him about — because his name will appear 
on those. So I talked to him about his perspective 
on those agreements in preparing for this deposition. 

Q. Okay. And what was his connection with 
the documents? 

A. He prepared the option agreements that we 
13 have with various counterparties, he prepared 
14 Exhibits A and B, which is the strike and the option 
15 premium. 

Q. We are going to get to those agreements 
in a little bit, but do you mean the payment by the 
DERS? 

A. Yeah, the premium that we pay for the 
option that we have to put power to these custoiners. 

Q. I apologize, did you say that he set 
those? 

A. No, he crafted - he wrote the exhibits. 
Q. He wrote the exhibits. And do you know 

we 
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conversations or e-mail traffic with Mr. Duff? Any 
other communications other than personal? 

MR. PAHUTSKI: Objection; that question • 
mischaracterizes Mr. Whitlock's testimony. 
Mr. Whitlock never said that he had communications 
regarding his personal matters with Mr. Duff 

MR. SMALL; Personal matters? I didn't 
mention any personal matters. 

A. Anyway ~ 
MR. PAHUTSKI: Could you repeat the 

question? 
(Question read.) 
MR. SMALL: When I said "personal," I 

mean head to head, not -
MR. PAHUTSKI: Person to person. 
MR. SMALL: Yeah. 
MR. PAHUTSKI: Okay. 

A. I would say ~ repeat the question again, 

sorry. 
(Question read.) 

A. Yes. 
Q. And what were those communications over? 
A. I don't remember. 
Q. Did they have anything to do with the 
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1 that from conversations that you've had with him, or 
2 is his name on some documents, or ~ 
3 A. A conversation that I had with him. 
4 Q. How did you know to speak with him in the 
5 first place regarding those agreements? 
6 A. I don't remember. 
7 Q. I take it that Mr. Duff has something to 
8 do with DERS if he was crafting their agreements, 
9 right? 

10 A. Yeah. I mean, those agreements are 
11 between the CRS and the counterparties, so he helpec 
12 write Exhibits A and B, right. 
13 Q. Do you recall when your first contact 
14 with Mr. Duff was? 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

A. 
Q-
A. 
Q-
A. 

No. 
When was your last contact with him? 
Two days ago. 
And that was regarding the — 
It was in preparation for this 

deposition. 
Q. Had he helped to identify documents to be 

produced here? 
A. 1 don't know. 
Q. Have you ever had any telephone 
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1 agreements? 
2 A. I just told you about a conversation that 
3 1 had with him about these agreements in preparing 
4 for this deposition. 
5 Q. And that would be a telephone 
6 conversation. 
7 A. Yeah. 
8 Q. Okay. 
9 A. Yes. 

10 Q. Did you call him, or did he call you? 
11 A. I called him. 
12 Q. How did you know to call hkn? 
13 MR. PAHUTSKI: Objection; asked and 
14 answered. 
15 Q. Who else did you have contact with 
16 regarding the documents that were prepared for today?; 
17 A. I talked to some accountants. 
18 Q. Please, names if you have them. 
19 A. Talked to Mark Krabbe. 
20 Q. He's an accountant? 
21 A. Yes, sir. 
22 I talked to Brian Savoy, his boss. 
23 Q. You said his boss? 
24 A. Uh-huh. 

-t«iJtW^:-yipi:^^^ 

18 ( P a g e s 66 t o 69) 



Page 70 

1 I talked to Uma Nanjundan. And, again, 
2 these conversations are all in preparation, right? 
3 Because I was trying to get the history ofthe CRS 
4 
5 
6 
7 

9 
10 
11 

and these people were all involved and I'd seen their 
names on documents. 

Q. For instance, the documents we've been 
looking at that have been filed at the Commission? 

A. Yeah. So I didn't ~ so I talked to Uma 
and I believe she's the one that told me, when I was 
talking about the option agreements, that I should 
call Timothy, but I don't - Tim Duff, but I don't 

12 recollect who specifically told me. 
13 Q. Okay. What did your contact with 
14 Mr. Mark Krabbe amount to? What did you discuss? 
15 A . I asked him about the financial 
16 statements. I asked him if I could see the trial 
17 balances for the company off the ledger so that 1 
18 could verify - so that 1 could have an understanding 
19 ofthe financials ofthe company. 
20 Q. Okay. Are those financial agreements in 
21 the materials or provided? 
22 MR.PAHUTSKL Objection. I think you've 
2 3 characterized them as "financial agreements." 
2 4 THE WITNESS: I'm talking about the --
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1 Q. And he confirmed that. 
2 A. Yes. 
3 Q. And what transpired between you and Uma 
4 Nanjundan? 
5 A. I asked - again, I was trying to get 
6 historical perspective about the agreements that we 
7 were producing here and her historical knowledge of 
8 activities that the CRS participated in ~ that DERS 
9 has participated in, and particularly these 

10 agreements. 
11 Q. Okay. What information did she provide? 
12 What did you get out of your contact with her? 
13 A. A historical perspective, that she did 
14 the structuring, she did a lot ofthe structuring. 
15 She was the structurer that was involved in pricing 
16 the option agreements and doing the analysis ofthe 
17 loads for the customers that we have these option 
18 agreements with. 
19 Q. What do you mean by "pricing option 
20 agreements"? 
21 A. Valuing the options. There's a value for 
2 2 those options and she helped determine the value of 
23 the options. 
24 Q. Are those reported in some documents, 
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MR. SMALL: "Financial statements" are I 
think his words. 

Q. I'm referring to whatever financial 
statements youjust responded. 

A. No; what I was talking about there was 
the 2005 annual report that we submitted that's a 
matter of public record — 

8 Q. Okay. 
9 A. - already, so that's what I was talking 

10 to him about. 
11 Q. Okay. 
12 A. I don't know if they're in these 
13 documents, I don't think they are, but it's public 
14 record. 

It's upcoming. 
I'm sorry? 
It's upcoming. I have it in my stack. 
Okay. 
What transpired between you and Mr. Brian 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 

Q. 
A. 
Q. 
A. 
Q. 

Savoy? 
A. 1 talked to Brian to see if Mark Krabbe 

was the guy to talk to. 1 assumed that it was and I 
went to Brian, his boss, to make sure that that was 
the right individual. 

that valuation? 
A. I don't know. 
Q. Did you have any conversation with her 

about that? 
A. 1 didn't. 

MR. SMALL: Does counsel know whether 
those are included in the documents? I believe 
they're covered by — 

MR. PAHUTSKI: I don't know. 
MR. SMALL: Let's go off the record. 
(Discussion held off the record.) 
MR. PAHUTSKI: Just seeking 

13 clarification, when you say "those documents," which 
14 are you referring to, Mr. Small? 
15 MR. SMALL: I understand from the witness 
16 that Uma Nanjundan did some valuation and, you know, 
17 presumably that valuation that Mr. Whitlock just 
18 referred to is committed to paper in some fashion. 
19 MR. PAHUTSKI: I think Mr. Whitlock 
2 0 testified that he wasn't sure whether or not there 
21 was paper. 
22 MR. SMALL: I know. 
2 3 MR. PAHUTSKI: I don't know whether or 
2 4 not that is in this stack. 

-^•• ' : . \^-Am\^ .,:Xr.:^-^f*^J^-:(-,,l^'(i:j<S-A.'^;^i !T^!^S!^?fB@ 
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MR. SMALL: Because it appears to be 
covered by the subpoena, could you check on that for 
me? 

MR. PAHUTSKI: Well, you have the 
documents as well, you can determine whether they'r^ 
in there. I'd have to look through these, you know, 
one by one to determine whether that is in there. 

8 MR. SMALL: Okay. Tried to shortcut the 
9 process a little bit by just asking, but we can look 

10 through the documents. 
11 Q. (By Mr. Small) Okay, Mr. Whitlock, do you 
12 know Jim Gainer? 
13 A. I've met Jim. 
14 Q. Okay. Have you had dealings with 
15 Mr. Gainer in connection with DERS business? 
16 MR. PAHUTSKI: Objection. Mr. Gainer is 
17 and has been acting as an attorney with the company 
18 and any of those communications would be subject tc 
19 attorney-client privilege. 
20 MR. SMALL: Well, I asked the witness who 
21 his attorneys were, and Mr. Gainer's name never cam^ 21 
22 up. 
23 MR. PAHUTSKI: The witness also said 
2 4 there are perhaps other attorneys working for DESS 
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1 this deposition to the extent that Mr. Gainer's not 
2 serving as an attorney, the company isn't able to -
3 isn't entitled to claim an attorney-client privilege, 
4 and I believe the witness just said he didn't deal 
5 with him in a legal capacity. 
6 MR. PAHUTSKI: Mr. Gainer has in the past 
7 served as an attorney. I don't know whether he is 
8 now or not serving as an attorney for the company, 
9 but he has, and any of those past communications 

10 would be subject to attorney-client privilege. 
11 MR. SMALL: Just for the record, although 
12 this is a delicate matter, I think we could delve 
13 into Mr. Gainer's activities that are legal and 
14 separate it from his nonlegal capacities, but fll 
15 move on with this. 
16 Q. You recognize the title Managing Director 
17 of Commercial Asset Management? That's you, right? 
18 A. No. 
19 Q. No? Do you recognize that title? 
20 A. 1 don't 

Q. Okay. How about you mentioned Vice 
22 President and General Counsel ofthe Commercial 
23 Business, I think you identified that as Jeff Gollomp 
2 4 previously. Is there a position like that today? 
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1 who have represented DERS from time to time and, 
2 nevertheless, even if- well, although Mr. Whitlock 
3 did not name Jim Gainer as one ofthe attorneys 
4 representing DERS, Mr. Gainer may have had 
5 communications with Mr. Whitlock regarding other 
6 matters. 
7 I'm instructing the witness not to answer 
8 that question. 
9 MR. COLBERT: DE-Ohio would also point 

10 out that Mr. Gainer is an attorney of record in these 
11 proceedings. 
12 Q. Why don't we ask the witness, the 
13 president ofDERS, have you sought legal advice from 
14 Mr. Gainer? 
15 A. No. 
16 Q. So your contacts with him have been 
17 nonlegal. 
18 MR. PAHUTSKI: Objection. Whether or not 
19 he's had contact with Mr. Gainer is still the subject 
2 0 of attorney-client privilege. 
21 Instruct the witness not to answer that 
22 question. 
2 3 MR. SMALL: I'll mark this as a matter 
24 that might have to be inquired into in a repeat of 

1 
2 
3 
4 
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A. Not to my knowledge. 
Q. Do you recognize the title Director of 

Regulatory Initiatives? 
A. No. 
Q. Vice President of Trading? 
A. Yes, 
Q. Is that Mr. -- would that be Mr. Farley? 
A, I was Vice President of Trading at one 

time. 
Q. At one time? 
A. Yeah. 
Q. Okay. 
A. I don't know if we covered that in the 

14 previous question, but you can add it. 
15 Q. I recall you saying that you had a couple 
16 positions in the trading capacity. 
17 
18 
19 
20 
2 1 
22 
2 3 

A. Okay. 
Q. Who succeeded you in that position? 
A. Kevin Paley. 
Q. Kevin Paley? Could you spell that last 

name^ 
A. P-a-1-e-y. 
Q. Is that Mr. Paley currently employed as a 
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1 A. No. 
2 Q. Okay. Was he succeeded by somebody? 
3 A. Yes. 
4 Q. Who was that? 
5 A. I believe it was Jack Farley. 
6 Q. Okay. And has Mr. Farley left that 
7 position? 
8 A. He's no longer an employee ofthe Duke 
9 companies. 

10 Q. Did somebody succeed him in that 
11 position? 
12 A. We sold the business. 
13 Q. Now, at various times, and we're going to 
14 have a look at an option agreement later on, but 
15 you've referred to option agreements. Generally 
16 speaking, option agreements have provided for 
17 payments by DERS to certain other parties to those 
18 option agreements; is that correct? 
19 (CONFIDENTIAL PORTION EXCERPTED.) 
20 
21 
22 
23 Q. Okay. 
2 4 MR. PAHUTSKI: We need to designate that 

P a g e 7 9 

1 answer as confidential under the confidentiality 
2 agreements we signed with the parties here and the 
3 protective agreements signed with OCC here today. 
4 MR. SMALL: Okay. 
5 MR. PAHUTSKI: And a continuing 
6 designation, again, any discussion regarding the 
7 option agreements or the predecessors will be 
8 designated confidential material, among other things. 

, 9 MR. SMALL: We will have a series of 
10 questions here, so I'll consider all these questions 
11 to be covered by the confidentiality agreement. 

, 12 MR. PAHUTSKI: Thank you, Mr. Small. 
' 13 MR. COLBERT: If I might, will everything 

14 from this point on be confidenfial, Mr. Small, or is 
15 there a way that we could do it so that we aren't 
16 going back and forth to the public part ofthe 
17 transcript? 
18 MR. SMALL: I can't tell. I just don't 

1 19 know. We're getting towards that part where sections 
1 2 0 of it will be, but I can't completely anticipate how 

21 you will treat or how Mr. Pahutski will treat 
' 22 matters. 
2 3 MR. COLBERT: I was trying to make it 

124 easy for the court reporter. 
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MR. SMALL: I tried to segregate this to \ 
the end ofthe deposition, and we are getting to that 
portion, but there may or may not be sections that J 
are still confidential coming up. i 

MR. PAHUTSKI: Let's tty this: We shall i 
on the record designate all of this material to be 
confidential from this point forward unless — until, i 
Mr. Small, you identify something that perhaps is j 
not, as you've framed the question, doesn't pertain. t 

MR. SMALL: Okay. 1 
MR. PAHUTSKI: That way ~ 
MR. SMALL: I have something coming up { 

and I will ask him again. f 
MR. BOEHM: Excuse me, can I interrupt 1 

and ask a housekeeping question I guess? Maybe it's j 
in one ofthe subpoenas or answers. How long do you; 
folks expect to go this afternoon, Jeff? l 

MR. SMALL: I think it may be around 1 
6 o'clock. 'i 

MR. BOEHM: 6 o'clock. [ 
MR. SMALL: The court reporter was asked j 

to be here until 6 o'clock. \ 
MR. BOEHM: Okay. If we're not finished | 

today, do you plan to continue to tomorrow or the -
1 
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: MS. JOHNSON: No, this is not a 

continuing deposition. 
MR. SMALL: I think we'll be able to 

complete this today. 
MR. BOEHM: Okay. 
(CONFIDENTIAL PORTION EXCERPIED.) ( 
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6 
7 
a 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 

19 A. That's typical of option agreements where 
2 0 somebody pays a premium to the writer ofthe option, 
21 The holder ofthe option pays a premium to the writer 
22 ofthe option. 
23 
24 

Page 82 

1 handled by Accounts Payable. And so I don't know how 
2 many people can actually process the payment 
3 Q. All right. Let me go back to your 
4 statement that you authorized payments in 2006. What 
5 were you doing? 
6 A. I was authorizing the payments. 
7 Q. And that doesn't need to be done anymore? 
8 A. No; the payments are calculated, right? 
9 And then there's a signature saying, yeah, process 

10 the payment, right? I don't know who all can do 
11 that. I did that. I don't know who all can do that. 
12 Q. People in Accounts Payable can do that. 
13 A. I believe so. 1 don't know who all can. 
14 Q. Those are Shared Services employees. 
15 A. I think so. 
16 MR. SMALL: I'm going to mark an exhibit 
17 7. 
18 (EXHIBIT MARKED FOR IDENTIFICATION.; 
19 Q. Exhibit 7 is renewal application to the 
2 0 Public Utilities Commission, again, certificate 
21 number-certificate case 04-1323-EL-CRS. I don't 
22 see a date stamp on it, but the stamp at the bottom 
23 says "October 3rd, 2006." 
2 4 I'm going to direct your attention to 
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1 
2 
3 
4 
5 
6 Q. (By Mr. Small) Back to the option 
7 agreements, who's authorized for DERS to pay out the 
8 amounts in the option agreements? Do you understand 
9 the question? 

10 A. 1 believe I do. 
11 Q. Okay. 
12 A. Someone in Accounts Payable is authorized 
13 to process payments. 
14 Q. Can you authorize a payment under the 
15 option agreement? 
16 A. I believe I have authorized some 
17 payments, actually, in eariy-2006, so yes. 
18 Q. How many people would have such 
19 authorization? 
20 A. I think for clarity I should say this, 
21 right, I mean, once the premium ~ once the option 
22 agreement is reached, right, the calculation ofthe 
23 premium and the payment of that is really governed by 
2 4 the transaction and the actual payment is going to be 
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1 Exhibit C-3, it looks like this. If s about midway 
2 through the document. And I'm starting with — there 
3 are actually many exhibits called C-3, so you have to 
4 go to the first one. 
5 That's fine, you're in the right place. 
6 Now, I'm on an Exhibit C-3 that shows the 
7 name Lon Mitchell at the top. Are you there? 
8 A. Yes. 
9 Q. Do you know who Mr. Mitchell is? 

10 A. Ido. 
11 Q. Who is he? 
12 A. He's the chief financial officer and 
13 treasurer of Duke Energy Retail Sales, LLC. 
14 Q. Would you give that to me again? 
15 Chief-
16 A. It's actually on the document. 
17 Q. Okay. Chief Financial Officer? 
18 A. Yeah. I just read what it said. 
19 Q. Very practical. 
20 A. Thank you. 
21 Q. Do you know Mr. Mitchell? 
22 A. Help me with the word "know," right? -
23 Q. I'm sorry? -̂  
2 4 A. Help me with the word "know." 
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1 Q. Well, the question is ofthe nature of 
2 you're the president of DERS. 
3 A. Yeah. 
4 Q. This is the chief financial officer of 
5 DERS. I think it's a natural question to ask whether 
6 you know the chief financial officer of your 
7 corporation. 
8 A. Yeah, I know him. 
9 Q. Okay. What are his responsibilities? 

10 A. He does financial — he keeps the 
11 financial records and he does — performs a treasury 
12 function for DERS. He maintains t h e -
13 MR. PAHUTSKI: You've answered the 
14 question. 
15 THE WITNESS: Yeah. 
16 Q. Is he a Shared Services employee? 
17 A. I believe so. 
18 Q. Does he provide financial record-keeping 
19 functions for other Duke entities? 
20 A. I don't know. 
21 Q. Would you turn to the next page? You can 
22 see here I have a balance sheet, December 31st, 
2 3 2005, and we have some accounts receivables and 
2 4 accounts payable by DERS. Do you see that? 
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1 has not had revenues in the past, correct? 
2 A. I believe that's what I said. I'm not — 
3 we should look at the transcription and see, I hope 
4 that's the right word, "transcription," to see if 
5 that's what I said. 
6 Q. Between the two I see a very large 
7 decrease in Administrative and General Expenses 
8 between 2005 and 2006. Do you know what the reason 
9 for that is? 

10 A. I don't. 
11 It's probably the allocation of time, 
12 right? When 1 spend time as a Shared Service 
13 employee and I spend time on DERS activities, I'll 
14 take my - my time will get processed through a, you 
15 know, an intercompany accounting system, I don't know 
16 what the name of it is, but it's probably - probably 
17 reflecting, at least the idea that the budget in 2006 
18 said that there was going to be less time by Shared 
19 Service employees being allocated to Duke Energy 
20 Retail Sales. That's the only thing that I can 
21 surmise from that. 
22 Q. And "less time" means reduced level of 
2 3 activities? 
24 A. Just less time. Could also be that -
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1 A. Ido. 
2 Q. What documents or agreements govern the 
3 intra-Duke affiliate transactions that are 
4 represented by those balance sheet accounts? 
5 A. I don't know. 
6 Q, Is Mr. Mitchell the person who would 
7 know? 
8 A. I can't speak to what Mr. Mitchell knows 
9 or doesn't know. 

10 Q, Is there anybody besides Mr. Mitchell 
11 that deals with the financial accounts of DERS? 
12 A. In one of my previous questions I told 
13 you that there were two individuals, Brian Savoy and 
14 Mark Krabbe. 
15 Q. Thank you for refreshing my memory. I 
16 forgot about them, 
17 A. That's fine. 
18 Q. Let's move on to the income statements, 
19 2005 is on the next page ~ sorry, they're all 
2 0 labeled C-3 ~ and the following page is the budgeted 
21 statement December 31 st, 2006. Do you have those 
2 2 two statements? 
23 A. Ido. 
24 Q. Now, you said that DERS has no revenues, 
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1 MR. PAHUTSKI: You've answered the 
2 question. 
3 THE WITNESS: $285,000. I don't know. 
4 (Discussion held off the record.) 
5 Q. Now, the losses that are shown here, the 
6 operating loss which was a little over $14 million in 
7 2005 and a little over $22 million for the budgeted 
8 statement for 2006, do you know how that is accoimted 
9 for on the books ofthe affiliated companies? .• 

10 MR. PAHUTSKI: Objection; the quesfion 
11 assumes facts not established. There's been no 
12 discussion about whether or not affiliated companies 
13 have any relationship to these operating losses. 
14 Q. Mr. Whitlock, in the filing to the Public 
15 Utilities Commission you've seen, haven't you, 
16 consolidated books for the affiliated companies? 
17 A. I don't understand the question. 
18 Q. Well, there are financial statements for 
19 consolidated Duke entities or predecessors, not just 
2 0 for their individual companies; isn't that correct? 
21 A. You're going to have to repeat the 
22 question. Sorry. 
2 3 (Question read.) 
24 A. Yes. 
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1 Q. Okay. And, again, when these losses are 
2 consolidated in that fashion, what are they 
3 consolidated with? 
4 A. What accounts? I don't know. 
5 Q. Do you know who would know? One ofthese 
6 three accounting people that you mentioned? 
7 A. I don't know if they would know. 
8 Q. Okay. Back to the option premium which 
9 is shown on both ofthese exhibits, both ofthese 

10 income statements, one for 2005, one for 2006, 2005 
11 there's $13.8 million, in 2006, $22.2 million. 
12 MR. PAHUTSKI: Let the record reflect 
13 those are approximations. 
14 MR. SMALL: Yeah, those are round-ups. 
15 Proper round-ups. 
16 Q. Do you know if there were any payments 
17 before 2005? 
18 A. No, but 1 don't think there were. 
19 Q. Okay. What is the purpose ofthe 
2 0 payments? 
21 A. The purpose ofthe payments is so that 
22 DERS has the ability to, if prices go lower, to put 
2 3 load to these customers and serve them, actually 
2 4 provide electricity and capacity at a predetermined 
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1 we compete in an auction and we win load in a 
2 wholesale auction or we serve retail customers, we 
3 will do it at a margin that produces margins. 
4 Q. Yeah, that struck me. A little while 
5 back you told me that DERS was formed because of 
6 generation deregulation in order to provide the 
7 ability to participate in retail auctions. Now, 
8 these option payments are not in connection with any 
9 retail auction, are they? 

10 A. The option payments are with retail 
11 customers. 
12 Q. That wasn't the question. The question 
13 is whether they're in connection with an auction. 
14 A. I believe that, and we can go back to the 
15 record, but I believe that I said that we were 
16 talking about why Duke Energy Retail Sales was 
17 created, and one of those — one of those reasons was 
18 to participate in wholesale auctions, and 1 believe 
19 we talked about New Jersey and Illinois at the time. 
20 Does that answer your question? 
21 Q. Well, you said it was formed for that 
22 purpose. 
23 A. It was formed for a variety of purposes, 
24 right? I mean, it can serve retail load in Ohio. It 
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price. We bought a put option. And right now on the 
financial statements all you see is the premium paid. 

Q. And what do you mean by "right now"? 
A. I was talking about C-3 that you saw, 

basically in 2005 we didn't exercise the puts and 
sell electricity at the strike price to any ofthe 
customers that DERS has. 

Q. And you didn't do it ~ 
A. And in 2006 the budgeted statement of 

10 income assumes the same thing. 
11 Q. And putting aside the assumption, DERS 
12 did not exercise those options during 2006. 
13 A. That's true. They were out ofthe money. 
14 Q. How does your corporation — well, yours, 
15 you're the president. How does the company survive 
16 year after year with only losses, no revenues? 
17 A. I mean, there are a lot of companies that 
18 don't make money, right? We have two years of 
19 business where we don't have revenues. I don't know 
20 if that's, you know, we paid for options, those 
21 options are not in the money. It would be foolish 
2 2 for us to exercise those options, right? This 
23 business vehicle is — it's not — there's days — 
24 this company will make money some day, right? When 
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could participate ~ if we had an auction in Ohio, it 
could participate in that auction. It did the — it 
could participate in the New Jersey auction. It 
could participate in the Illinois auction. 

If we chose to go to Texas, and I'm not 
familiar with the laws in Texas, but if we had to 
have a certified retail supplier, this is the entity 
that we would use to participate in those auctions. 
That's what I believe I said. 

Q. Would you turn to Exhibit C-7 in what we 
have as Exhibit 7? 

MR. PAHUTSKI: Let the record reflect 
that Mr. Small is sfill referring to Exhibit 7. 

MR. SMALL: Whitlock Deposition Exhibit 
7. 

MR. PAHUTSKI: Thank you. 
Q. And you are looking at the first full 

page of content, that's what I'm going to ask you 
about. 

fcS^^SraCHS T îir^ftiî î 'l-^^ff^aa'WuT'J' mm-^^iims^zKixMiii, 

4 ( P a g e s 88 t o 91) 



Page 91 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

(OPEN RECORD.) 
MR. SMALL: Well, I've kind of overshot 

the mark, but the real question is are we out of 
confidential information? I'm not sure we are. 
We're looking at - we're looking at pubhc 
documents. 
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1 off of their website, indeed in the lower left-hand 
2 comer is dnb.com/scripts. I have no idea when this 
3 was done. 
4 Q. Is it also — it's possible that it's 
5 incorrect as well? It's not an internal document. 
6 A. It's a D&B document 
7 Q. Okay. I'm asking whether it could be 
8 incorrect. 
9 A. I don't know. 

10 Q. Do you know if there's ever been an 
11 employee of DERS? 
12 A. We talked about some ofthe employees. | 
13 Jason Barker was an employee ofDERS. 
14 Q. Actually employed by DERS? 
15 A. No. Wait a second. Sorry, he was a 
16 Shared Service employee. 
17 Q. Right. 
18 A. Well, I don't know, 
19 Q. Okay. You don't know of any employees off 
20 DERS. 
21 A. No. 
22 Q. And annual sales, I think fi*om our 
2 3 previous questions and answers we established DERS I 
24 has had zero revenues. Do you know where the 300 i 

9 
10 
11 
12 
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MR. PAHUTSKI: Yeah, I would consider 
these public documents not to be confidential. 

MR. SMALL: This is not part ofthe 
confidential record. 

(OPEN RECORD.) 
Do you see the four employees on that Q 

sheet? 
A 
Q 
A 
Q 

Ido. 
Do you know why it says four employees? 
1 assume because they had four employees 
At what point in time? And the "they," 

this is DERS; is that correct? 
A. Correct. I'm saying at this time, right, 

14 1 don't know when this document was prepared, but a' 
15 the time of this document there were four employees 
15 in DERS, or at this time Cinergy Retail Sales. 
17 Q. The date I've got on this for docketing 
18 in the PUCO is October 3rd, 2006, not very long 
19 ago. 
20 A. Okay. This is a D&B report, and I'm 
21 saying I don't know the date of this D&B report ~ 
22 Q. Isee. 
23 A. - right? I mean, this D&B report, you 
24 can print it out of D&B. This looks like a printout 
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1 comes fi"om? 
2 A. No idea. 
3 Q. All right. Let's go ofthe record. 
4 (Recess taken.) 
5 MR. SMALL: Let's go back on the record. 
6 I have a couple o f - in order to best segment the 
7 record into confidential and nonconfidential, I have 
8 a couple of follow-ups on things I'm pretty sure are 
9 nonconfidential and then we'll go into the 

10 agreements, okay? 
11 Q. Previously you made a statement, well, 
12 actually you made statements about not knowing 
13 certain people's functions in the Duke-affiliate 
14 structure. Regarding this separation ofthe 
15 generation and the — what did you call it, the wires 
16 fijnction? Does that sound fair? 
17 A . I don't remember. Go ahead and ask your 
18 question. 
19 Q. The generation from the nongeneration 
2 0 portion of it. How do you know what side ofthe 
21 business somebody's on so you know whether you c a | 
22 talk to them or not? 
23 A. Well, let me say this, right, I mean the 
2 4 people that I talk to — I sit on a very wide-open 
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1 floor that is restricted, has restricted access, 
2 there are places that I just can't go, so I know 
3 those places that I can't go because my card key, you 
4 know, alarms will go off and people will - so that's 
5 one way I know. 
6 The other way I know is that, you know, 
7 I'm trying to - that's primarily the way. But the 
8 people that I deal with day in and day out, I have 
9 the ability to deal with. And if I have to have 

10 conversations with somebody where I have a question, 
11 I'll typically consult an attorney to find out that 
12 I'm not going to get in the briar patch of code of 
13 conduct. 
14 Q. That's when you're going further afield? 
15 A. If I had a question, I would ask. So I 
16 would say I generally know who I can talk to. Ifl 

1 17 have a question about who I car} talk to, I will ask 
18 someone. 
19 Q. There's no guide, there's no book. 
2 0 there's no — 
21 A. There's all kinds of training on code of 
22 conduct, right? I mean, I ~ 
23 Q. Thaf s not what I meant. I meant books 
2 4 that would identify' a person with one side of the 
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1 business or another. 
2 A. I don't want to say there isn't, If 
3 there is, I haven't seen it. 
4 Q. Okay. I have a couple of other names 
5 that I would like to know if you can identify these 
6 individuals. Jim Ziolkowski, Z-i-o-l-k-o-w-s-k-i. 
7 A. I've seen his name on some ofthe 
8 documents that we produced for you on the payments 
9 Q. Yes. 

10 A. So I recognize his name. 
11 Q. He's labeled Rate Services, does that 
12 tell you where he works? 
13 A. Sounds like Rate Services. 
14 Q. What is Rate Services? 
15 A. I don't know. 
16 Q . I thought you might know better than I 
17 do, but okay. 
18 You don't know him personally. 
19 A. No. 
20 Q. Okay. And you don't know whether he has 
21 any connection or not with the DERS. 
22 A. Well, he has a connecfion in that he 
2 3 processes the payments, right, but — 
24 Q. Processes payments? 
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1 A. Well, I mean, let's go to one ofthe 
2 documents. I thought I saw his name on some ofthese \ 
3 documents. t 
4 I might have been mistaken. I 
5 Q. But you previously described people who 
6 were able to - I believe we had some questions and I 
1 answers regarding the authorization of certain j 
8 payments - \ 
9 A. Right. ! 

10 Q. - and you discussed there would be ' i 
11 certain people, accounting type people, processing [ 
12 type people, who could authorize those payments or j 
13 who process those payments, and are you saying [ 
14 Mr. Ziolkowski is one of those people? [ 
15 A. I seem to remember seeing a document with i 
16 his name on it and it was processing a payment. { 
17 Q. Okay. \ 
18 MR. SMALL: I believe this is the time. 1 
19 MR. PAHUTSKI: Thank you. [ 
2 0 Mr. Small has indicated that we're going { 
21 to begin a discussion of the option contract or the \ 
22 contracts that DERS may or may not be entered into, { 
23 and we consider all of the answers to these questions j 
2 4 and perhaps the questions themselves, to the degree [ 
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1 they reference substantive matters with respect to 
2 those contracts, to be confidential under the [ 
3 confidentiality agreement signed by the parties today j 
4 and the protective agreement signed by OCC and DERS = 
5 today. 
6 MR. SMALL: And, therefore, this portion 
7 will be marked as Confidential in the transcript. 
8 MR. PAHUTSKI: Yes. Thank you. 
9 (CONFIDENTIAL PORTION EXCERPTED.) 
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Q. Mr. Whitlock, are you familiar with the 
organization and the actual party in this case I 
refer to as the 03-93 case on remand, the 

called ^h^JHJUJHHIHHF 
A. fm more familiar with the agreements by 

the counterparty terms as opposed to broad 
categorizations, but if we go to a document, I can --

Q. Okay. 
MR. COLBERT: Excuse me, Mr. Small. To 

make sure, the documents that you're putting on the 
chair back there, those are confidential documents to 
be collected at some point? 

MS. BOJKO: Yes. 
MR. SMALL: I know. 
MR. COLBERT: Thank you. 
MR. SMALL: The problem is they appear to 
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1 be made as -- do you want to see one? They are 
2 supposed to be two-sided documents, some of them are 
3 one-sided, but I think we have enough two-sided ones 
4 to do the job. 
5 MR. COLBERT: We tried to provide the 
6 whole thing. 
7 MR. SMALL: It's our poor copying. 
8 MR. COLBERT: Isee. 
9 MR. SMALL: I'll put them down here. 

10 MR. COLBERT: I wanted to make sure they 
11 wouldn't leave this place. 
12 MR. SMALL: Say no more. 
13 (EXHIBIT MARKED FOR IDENTIFICATION.) 
14 Q. (By Mr. Small) And we have marked that as 
15 Exhibit 10, and I haven't referred to an Exhibit 8 or 
16 9 yet, but 1 may yet. Now, just a moment ago you 
17 were talking about — what I have here as Exhibit 10 
18 is a document on one side called 2006 CRS Option 
19 Payment Budget, on the reverse side appears to be 
2 0 some — the feature seems to be actuals through June 
21 of 2005. 
22 MR. COLBERT: Mr. Small, can you 
2 3 reference a Bates number so we can follow? 
2 4 MR. SMALL: Yes. 
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MR. COLBERT: Thank you. 
MR. SMALL: Thank you, that's very 

useful. 
The page with the actuals on it is 517, 

Bates stamp 517, and the page with the title 
"2006 CRS Option Payment Budget" is Bates stamped 
516. 

MR. COLBERT: Thank you. ^ ^ 
Q. (By Mr. Small) Now, I referred to J B v 

You said you were more familiar with the - I'm 
sorry, you were more familiar with what? I don't 
want to mischaracterize it. 

A. The counterparties. 
Q. Counterparties, right. This document 

appears to organize them into groups. Is it my 
understanding tha^ 

A. Not really. 
Okay. Do you understand the designation 

Is that 
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right? 
Q. 
A. Okay. 
Q. They're a party to the case. 
A. Okay. 

A. Okay. 
Q. I only say that because they're parties 

to the case. 
A. Okay. 
Q. What is your understanding of what these 

rows arej 
A. Thatthey'rcj 

is that 
Q. How do you arrive at these numbers? 
A. These look like] 

A. — by those categories. 
And what are those categories? 
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Q. Okay, let's mark this as an exhibit; 1 
(EXHIBIT MARKED FOR IDENTIFICATION. 
MR. BOEHM: Jeff, does that have a Bates 

number? 
MR. SMALL: Yes, it does. Exhibit 11 is 

Bates stamped 320 through 326. 
MR. BOEHM: Thank you. 
MR. SMALL: Very good clarification. I 

didn't have the documents earlier, so I'm not 
organized according to Bates stamps. 

Q. Do you see at the top the date November 
22nd, 2004? 
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Q. And going back to Exhibh 7, do you 
remember we did that C-3, the income statements? 

A. Yeah. 
It's before. 
Oh, C-3? I thought you said "C-7," I'm 
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Q. 
A. 

sorry. 
Q. 
A. 
Q. 

Yes. 

C-3. 
Okay. 
Now, I see a number fori 

do 
you see that? 

A. What page of C-3 are you on? fm sorry. 
Q. Budgeted statement income for the year 

ended December 31st 2006. 
A. Yep, I see that. 
Q. And since they both appear to be budgets, 

they should be - they're comparable. In other 
words, they're both budgets for 2006 option payments; 
is that correct? 

A. Yes. 
Q. So nearly all ofthe budgeted - I'm a 

little bitconfused 

I don't know. 

A 
Q. This is an agreement between DERS' 

predecessor, CRS, and certain member organizations 
that for the purposes ofthe 03-93 case were 
identified as 

MR. SMALL: I hopel haven't gone too 
7 far, David, but it was in your motion to intervene. 
8 v H H V ^ ' ^ sorry? I didn't catch 
9 it. 

10 MR. SMALL: These are your members and 
11 those were jn your motion to intervene. immfsure. 
13 Q. Do you recognize these as counterparties 
14 to option agreements? 
15 A. Ido. 
16 Q. Now, I would turn to the last page, 1 
17 see — 
18 (Discussion held off the record.) 
19 Q. Would you turn to paragraph 7 ofthe 
20 agreement? I'd forgotten this part ofthe question 
21 and answer we just went through, but do you recognize 
2 2 this as an agreement between what we've been calling 
23 DERS, which includes CRS, and these identified 
2 4 parties in the first paragraph? This is a DERS 

=».,*snsill;«i«ir=! I ffiS-Sites^raiAJiiiSiBiw^.i 
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contract, isn't it? 
A. 
Q. Let's just stick with this agreement, 
A. Fair enough. 
Q. Is this agreement with DERS? 
A. Yes. 
Q. Okay. Now if you could move to paragraph 

7. In paragraph 7 there's a reference to Cincinnati 
Gas & Electric Company's next distribution base rate 
case; do you see that? 

A. Ido. 
Q. There's an agreement there that says 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 

16 Do you see that? 
17 A. Ido. 
18 Q. That's a provision that includes -
19 thafs a provision involving Cincirmati Gas & 
2 0 Electric which we've been otherwise referring to as 
21 DE-Ohio. Why is that in a DERS contract? 
22 A. I wasn't a party to negotiating these 
2 3 contracts, so 1 couldn't tell you why it was in 
2 4 there, but it seems odd to me because DERS could not 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 

A. Yes. It's in -- yes, 

Q. Where did you see that? I think you — 
where you spot t h e ^ ^ H H H B H ^ ^ H 

A. 9.7 ofthe contract, ofthe option 
payment contract. 

I should also point out that these 
agreements — 

Q. Vm sorry! 
A. 

Q. Those paragraph numbers? 
A. fm sorry, it's page 5, Bates stamp 324. 
Q. Go a little more slowly. I can't follow 

you. 
A. All right. Bates stamp 324. 

MR. SMALL: 324? I'm on 11. 
MR. PAHUTSKI: We're on the Exhibh II, 

Mr. Small. 
MR. SMALL: Okay. 

1 
2 
3 
4 
5 
6 
7 
8 
9, 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

24 
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compel Cincinnati Gas & Electric Company to do 
anything really other than to say - to ask for that 
filing, but they can't compel the Cincinnati Gas & 
Electtic Company to do anything. 

Q. 

Q. I'm sorry. What was the number? 
A. 324. 
Q, Yes. 
A. There's --1 think if s 12A where it 

MR. SMALL: All right, let's mark this as 
Exhibit 12. 

(EXHIBIT MARKED FOR IDENTIFICATION.)! 14 
Q. Now, we're going to be using Exhibh 11 

and Exhibit l ^ - d H ^ s the first identified 
counterparty in paragraph 1 of Exhibit 11, right? 

A. Yes. 
Q. And Exhibit 12, what is that document 

Bates stamped I through 14? 
A. That's] 

Q. Yes. 
A. We had an opfion — we had ~ let me find 

1 ( P a g e s 1 0 6 t o 1 0 9 ) 
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10 
11 
12 
13 
14 
15 
16 
17 
1. 
19 
20 
21 
22 
23 
24 

the language. 
What was the question again, I'm sorry? 
(Question read.l 

A. 

Q-
A. 
Q. 

We'll go back to Exhibit]] 
Okay. 
First paragraph; 

A. Yes. 
Q. Are the terms, many terms ofthe 

agreement in what's marked as Exhibit 11, is there a 
general correspondence between those terms and the 
terms ofthe option agreement, Exhibit 12? 
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A. Yes 

A. i don't believe so. 
Q. Well, in the FPP case that you're 

A. No. It's not correct. 
(Discussion held off the record.) 

9 
10 
11 
12 
13 
14 
15 
16 
17 
1 

19 
20 
21 
22 
23 
24 

A. 
Q-
A. Yes. 
Q. All right. There are more than one 

agreement with the same parties, and we'll get to 
Exhibit 13 in a little bit. Sony if we're out of 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
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Q.^ There's an agreement witt^Hpthere's -
m ^ ^ ^ H B B o b j e c t i o n . There's no 

evidence — 
MR. SMALL: Okay, 

m ^ ^ ^ ^ ^ ^ ^ - ^ e x h i b l t s or anything 
s h o w i n g t h a ^ ^ ^ ^ ^ ^ ^ H ^ H ^ H I I H H I H y 

MR. SMALL: All right. There's an 
agreement with counterparties that have been 
identified in this case a s ^ ^ H f ^ ^ ^ ^ ^ V 

(EXHIBIT MARKED FOR IDENTIFICATION.] 
Q. Mr. Whitlock, I'm going to go back to 

Exhibit 11 and paragraph 2, option A. At the bottom 
of that paragraph, it's labeled as option A, there's 
a reference, the last words in that paragraph are 

IHBHHHIHHBHHV ̂ 0 
you see that? 

A. Ido. 
Q ' 

have labeled as Exhibit 11? 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
1 
19 
20 
21 
22 
23 
24 
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order. 
MR. SMALL: Let's mdte this Exhibit 14. 
(EXHIBIT MARKED FOR IDENTIFICATION. 
MR. PAHUTSKI: I'm sorry, this was 

exhibit? 
THE REPORTER: Fourteen. 
MR. PAHUTSKI: Thank you. 
MR. BOEHM: And what's the Bates number? 
MR. SMALL: It's 327 to 332. 

Q. (By Mr. Small) This agreement, let's 
compare it with Exhibit 11. This agreement is also 

s that correct? 

( P a g e s 1 1 0 t o 1 1 3 ) 
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1 A. 1 don't know. 1 wasn't a party to the 
2 negotiating ofthese contracts, so I don't know 
3 exactly. 
4 Q. Were you involved in the creation in any 
5 way ofthe option agreements, for instance. Exhibit 
6 12? 
7 A. 1 was not. 
8 Q. Okay. I'm going to mark Exhibit 15 Bates 
9 stamped 333. 

10 (EXHIBIT MARKED FOR IDENTIFICATION.) 
11 Q. Now, this agreement - I'm sorry, this 
12 document is d a t e d | ^ ^ ^ H ^ H | which is after 
13 the option agreement; is that correct? Or let me go 
14 back. 
15 
16 
17 
18 
19 
20 
21 
22 

23 question, Mr. Small? I'm sorry, I lost it. 
2 4 MR. SMALL: Let me start over again. 

The letter refers to 
MR. SMALL 

'Could you reread the 

1 
2 
3 
4 
5 
6 
7 
8 
9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
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23 
24 
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Q. Let's go to Exhibit 13. 
| ^ H | | | | H | | | | | | | | | H Mr. Small, do you have 

another copy of Exhibit 13? 
Thank you. 

Q. Mr. Whitlock, do you know the reason why 
there are muhiple agreements with certain parties in 
this, as we've gone through Exhibits 11, 14, 15, and 
the option agreement 12? You have Exhibit 12, don't 
you? 

A. Ido. 
Q. Okay. Do you know why there are multiple 

agreements with these parties? 
A. I don't. 
Q. Did you have any part or play any role in 

negotiating them? 
A. I did not 
Q. When did your role start with the option 

agreements? Was that just to process payments? 
A. It was — yeah. So it was in — that was 

the first thing that I did relative to the option 
payments was to process the payments or approve 
payments. 

Q. Now, Exhibit 13, which starts at Bates 
stamp 334, has an agreement and it mentions* 
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Q. Mr. Whitlock,_is there a option agreement 
is there an option agreement 

that predates 
between DERS an 
between DERS an 

A 
Q 

such an agreement, it would be in the materials we 
8 produced. Mr. Whitlock obviously is having 
9 difficulty locating that, but if there is one, it 

10 would be in the materials we produced. 
11 MR. SMALL: This is kind of foundational. 
12 I believe there is an agreement. 
13 Q. The next question is going to be what is 
14 the purpose of this J H H H H B letter which 
15 is Exhibh 15? If you can answer that without going 
16 through the document book, that would be fine. 
17 
1 
19 
20 
21 
22 
23 
24 

Q. And would that be in a preexisting option 
agreement? 

A. 

Q. And that's when it's amended. 
A. That's what it appears to me. 

1 
2 
3 
4 
5 
6 
7 
8 
9 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 
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this case; do you see that? The first paragraph. 
A. Ido. 
Q. So these are — the named parties are 

f ^ ^ H m H H y is that your understanding? 
A. I mean, the agreement says if s between 

Cinergy Corp. through its agent Cinergy Retail Sales 

Q. So the agreement is witl 
A. I don't know what "further benefif' 

means. • 
Hj j j j j jHHJIJIPy Objection. Objecfion. 

think that mischaracterizes what Mr, Whitlock just 
testified to. 

MR. SMALL: Hejustreadit I asked for 
his interpigtation. 

B m H i m i P o t i j e c t in that could 
call for — that calls for a legal conclusion as to 
contract interpretation, and Mr. Whitlock's not an 
attorney trained to interpret these contracts from a 
legal perspective. 

Q. Now, Mr. Whitlock, is this agreement in 
effect? 

^^^ lESS^^S^^SK 
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A. No. 
Q. And why not? 
A. Because it was superseded by option 

agreements witl 

The other thing that J should point out 
7 is on page 338 that this agreement, again, has 

9j 
10 Q. And that was Bates stamp 338? 
11 A. Yes, sir. 

12 MR. SMALL: And let's mark this as 
13 Exhibit 14. 

1 ^ ^ I ^ I ^ ^ ^ ^ H ^^^^ ^^ marking 
15 Exhibit 14? 

16 
17 
18 
19 
20 
21 
22 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

23 

MR. SMALL: Sixteen. 
(EXHIBITS MARKED FOR IDENTIFICATION.) 

f | | | | m | | | H | 3 4 1 is now Exhibit No. 16? 
TO^EPO^R: Yes. 
MR. SMALL: Why, is there some confusion? 
MS. BOJKO: It was not marked previously. 
MR. NEILSEN: Okay, we were just talking 

2 3 and the agreement you were just talking about with 
2 4 the witness that was number -
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agreement, that 

ICan you clarify? Earlier 

MS. BOJKO: The 
is Bates stamped 334. 

MR. NEILSEN: Yes. That is exhibit 
number what? 

MR. SMALL: Thirteen. 

MR. NEILSEN: Thirteen? 
MS. BOJKO: Yes. 

8 MR. NEILSEN: Thank you. 
9 Q. (By Mr. Small) And No. 16 is an eariier 

10 agreement? 
11 

than what? 

MR. SMALL: Earlier than the Exhibit 13 
agreement. 

A. It appears to be, yeah. 
Q. Do you know why there were multiple 

agreements? 
A. 1 don't. 

Q. Now, I have an option agreement as 
Exhibit 17. 

(EXHIBIT MARKED FOR IDENTIFICATION.] 
Q- This is an option agreement involving 

nd is it your understanding that 
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members named therein? 
MR. COLBERT: What Bates number are you 

looking at now, Jeff? 
MR. SMALL: Bates stamped 50 is Exhibit 

No. 17. 
f j ^ ^ H J B I B F Can you repeat the 

question, Mr. Small? 

(Question read.) 
Q. A n ^ h a U m e a n "members named therein," 

I m e a n ^ H H m V ^ ^ named in Exhibit 13 and 16. 
So this would supersede the agreement with -
involving|PI||PV 

A. It does on Bates stami 
talks about 

Q. And, again, you didn't have anything to 
do with negotiating or creating this, you came in at 
the point where you were processing payments. 

A. These were existing agreements. 
Q. Okay. Does DERS havg^aRreements with 

A. Not to my knowledge. 
Q. Have you ever heard of \ 
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1 would be legal counsel for them. 

2 A. No. 
3 Q. Have you in the ~ and when 1 say "you," 
4 D E R S -
5 A. Yes. 
6 Q. - have agreements with the city of 
7 Cmcinnati? 

8 A. Yes. 
9 No? No. 

10 Q. All right 

1 1 MR. SMALL: I thought the answer was no, 
12 b u t . . . 

^ -̂  Q- Have you had dealings withj 
14 ||||||||mpt>r with 
1 5 A. Not to my knowledge. 
16 Q. Does DERS have any agreements with 

18 A. Yes. , ^ _ _ ^ . . _ ^ . ^ ^ 
Q. And that was fl|||||||||||||||||||||||| 

2 0 Thafs all right, let's move on. 
2 1 Does DERS have any agreement with 
22 A. No. 
2 3 I think we provided the documents and all 
2 4 the agreements that DERS's a party to. 

P a g e s 1 1 8 t o 1 2 1 ) 
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1 Q. I'm just doing a little housekeeping 
2 here. 
3 A. That's fair. 
4 Q. Have there been any agreements with DERS 
5 with 
6 A. I don't know 
7 Q. Is there any agreement between DERS and 

have you ever heard of 

10 
11 
12 
13 
14 

bjection; compound 
question. Can you ask that twice? 

Q. Js^there any agreement between 
ndDERS? 

Again, as Mr. Whitlock has 
15 indicated earlier, agreements between DERS and 
16 customers of Duke Energy - Ohio that are parties to 
17 these proceedings have been provided in the documents 
18 we provided today. 
19 Q. Okay. Looks like your answer is "I don't 
20 know," that I should look in the documents. 
21 A. Yes. To both. 
22 Q. Huh? 
23 A. Yes to both. I don't know, and you 
2 4 should look in the documents. 
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1 Q. Can you give an example ~ there's a 
2 statement in one of your pleadings, meaning DERS's 
3 pleadings, 

10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 

We've^looked at several ofthese option 
a g r e e m e n t s ^ ^ ^ ^ ^ H H H H H M H 
^ ^ H H H J m i J I H y D o y o u know of any 
provisions like that? 

A. 
What exhibit number are you on? 
I don't know. Exhibit 17. 
All right. Please. 

Q. 
A. 
Q. 
A. 
Q-
A. 

agreement 

I J H H H H ^^- Small, 
2 3 approaching 6 o'clock. Are we about to wrap up? 
2A MR. SMALL: We are about to wrap up. 

Bates stampec 
On Bates stamp 059, page 10 ofthe 
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1 (EXHIBIT MARKED FOR IDENTIFICATION. 
tfH|HHH|VMr. Small, for 

3 convenience sake, are we through with exhibits up 
4 through Exhibit 17 so Mr. Whitlock can just organize 
5 this side ofthe table here? 
6 MR. SMALL: I think so. 

flHUIHV Thank you. So he just 
8 needs to have in front of him at this point Exhibit 
9 18? 

10 MR. SMALL: Yes. 
1 I H H H H f Thdink you. 
12 MR. SMALL: 1 may have to go back to one 
13 in a little bit, but right now I'm going to ask about 
14 18. 
15 MR. COLBERT: 18 which is Bates stamp 
16 number? 
17 MR. SMALL: It's 347. 
18 MR. COLBERT: Thanks. 
19 Q. (By Mr. Small) Have you seen this 
2 0 agreement before? Have you looked at this agreement 
21 before? 
22 A. I have seen it. 
23 Q. 
24 

1 
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5 
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13 
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A. I'm assuming that it's on Bates stamp 
352, it's Exhibit 1 ofthe a 

Q-
A. I would assume. It says — in fact, it 

does, the first sentence, right. It says the 
agreement - attached agreement Exhibit 1. 

Q. Very well, thank you. 
A. You're welcome. 

MR. SMALL: Exhibit 19. 
(EXHIBIT MARKED FOR IDENTIFICATION 

Q. Mr. Whitlock, this agreement superseded 
the - "this agreemenf' being Exhibit 19, superseded 
the agreement shown in Exhibit 18? 

A. Yes. 
Q. And now I'm going to go to Exhibit 20, 

Bates stamped 204. 
(EXHIBIT MARKED FOR IDENTIFICATION 

Q. Mr. Whhlock, the option agreement, 
similar to the previous situations in Exhibit 20, 

A. Yes, 1 take it at 212, Bates stamp 212, 

1 1 ( P a g e s 1 2 2 t o 1 2 5 
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9 
10 
11 
12 
13 
14 
15 
16 
17 
1 
1 

20 
21 
22 
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24 

9 
10 
11 
12 
13 
14 
15 
16 
17 
18 
19 
20 
21 
22 
23 
24 

Q. 
A. 
Q. 
A. 

of-
Q. 

exhibit. 
A. 

I'm not — where are you? 
Your Exhibit 19. 
Yes. 
I'm trying to -- J'm trying to keep track 

Nineteen, okay. I'm on the wrong 

Bates stamp 356, Exhibit 19. 

Page 

Bates stamped 337 and paragraph 4. 
Yes. 

128 

Q-
second. 

A. 

Okay. Let's go back to Exhibit 19 for a 

Okay. 
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I don't know. 
You don't know 

ask that the option agreemen 
Small, we're going to 

mselves. 

MR. SMALL: Okay. 
Q. Mr. Whitlock, if you would return to 

Exhibit 13, Bates stamped 337. 
A. Give me a second, would you please? 
Q. Yeah. 
A. Exhibits? 
Q. Yes. 
A. I have it. 

A. I'd answer it the same way as I answered 
13 your previous question in the other agreement. No, I 
14 don't know. 
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Sorry. 
MR. SMALL: Lets just go off the record 

for a moment. 
(Discussion held off the record.) 
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1 
2 
3 

4 (OPEN RECORD.) 
5 MR. SMALL: Mr. Whitlock, my questions 

6 are at an end, and I thank you very much for your 
7 cooperation. I know it's been a little bit long and 
8 that my voice has been kind of hard to hear. 
9 H M j I ^ H H H H W h i l e we're on the 

10 record, we do not waive signature. We would like to 
11 get a copy of the transcript and review that, have an 

12 opportunity to review it and sign the transcript, so 
13 while on the record we would like that to be 
14 recorded. 
15 (Thereupon, the deposition concluded at 

15 6:06 p.m.) 
17 
X / — — -

18 
19 

20 
21 
22 
23 
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1 State of Ohio : 
: SS: 

2 County of : 
3 I, Charles R. Whitlock, do hereby certify that 

I have read the foregoing transcript of my deposition 
•3 given on Tuesday, January 9,2007; that together with 

the correction page attached hereto noting changes in 
5 form or substance, if any, it is true and correct. I 
6 j 
7 

Charles R, Whitlock 1 
S 1 
9 I do hereby certify that the foregoing 

• transcript of the deposition of Charles R. Whitlock | 
10 was submitted to the witness for reading and signing; 1 

that after he had stated to the undersigned Notary 
11 Public that he had read and examined his deposition, \ 

he signed the same in my presence on the day 
12 of ,2007. 
13 

14 Notary Public i 
15 
16 Mv commission expires . . i 

1 17 - . - ' ! 
18 

' 19 1 
20 1 

j 2 1 \ 
22 
23 
24 

1 
2 
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6 
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10 

11 

1 7 
± c. 
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CERTIFICATE [ 
Slate of Ohio •• 

: SS: 1 
County of Franklin V 

I, Maria DiPaolo Jones, Notary Public in and | 
for the State of Ohio, duly commissioned and 1 
qualified, certify that the within named Charles R. j 
Whitlock was by me duly sworn lo testify to the whole | 
truth in the cause aforesaid; that the testimony was | 
taken down by me in stenotypy in the presence of said | 
witness, afterwards transcribed upon a computer; that | 
the foregoing is a true and correct transcript ofthe 1 
testimony given by said witness taken at the time and 1 
place in the foregoing caption specified and \ 
completed without adjournment. f 

1 certify that I lan not a relative, employee, 1 
or attorney of any ofthe parties hereto, or of any \ 
attorney or counsel employed by the parties, or | 
financially interested in the action. | 

IN WITNESS WHEREOF. I have hereunto set my 1 
hand and affixed my seal of office at Columbus, Ohio, | 
on this 11 th day of January. 2007. \ 

1 

Maria DiPaolo Jones, Registered | 
Diplomate Reporter, CRR and 
Notary Public in and for the " | 
State of Ohio. 1 

My commission expires June 19,2011. ! 
(MDJ-2046) 1 
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BEH ATTACHMENT 9 
CONFIDENTIAL 

+ 
CONFiDENTWL PROPRIETARY 

TRADE SECRET 

Agreement 

This Agreement is between Cinergy Retail Sales. LLC (Cineiigy), a n d i 

(Cusljomers), cfTectivc this 

This Agreement replaces and supersedes the terms 

and conditions of the A^^ement dated J H I H I H B I I ^ B between 

Customers and Cinergy Parties), It is the intent of the P a r t i e s to t h i s 

Agreement to bind the Customers and Cinergy to t h e terms a n d 

conditions set forth herein. 

This Agreement is binding on tlie Parties regarding the subject 

matter herein and is to remain confidential among the P a r t i e s and m a y 

be released to non-Parties only if ordered by a court or admin i s t r a t ive 

agency of competent jurisdiction. If the issue of thi» Agreement's 

confidentiality comes before a court or administrative agency o f 

competent jurisdicUon the party before such court or admin i s t r a t i ve 

agency KhalJ immediately notify the other party. The Parties &hall defend 

the confidentiality of this Agi'eement. The Parties shall no t eirculate t h e 

Agreement, or its existence, to any employee, agent, or a s s i g n e e of t h e 

party un less such employee, agent, or assignee has a n e e d t o know f o r 

the purpose of effectuating the Agreement 

The Parties, for good consideration, agree to the following t e r m s 

and conditions: 

320 



CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

The Parties expect that the Provider of Last R e s o r t (POLR) 
charge of the Cincinnati Gas & Eleccric Co. (CGfifeE) will consis t 
of these components: 

2. The Customers may, individually and on an individuad account 
basis, select one of the following options for conapetitive retail 
electric service no later than 

For any Customer who elects this Option A a n d h a s a CRES 
c o n t m c t e x t ^ d i n g | 0 | B H H H r i H H H I I I F ^ ^ ^ e n d i n g no later 
than | M | M H M g H M M M | C i n e r ^ shall 

^ 

{OM191:) 
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CONFIDENTIAL PROPRIEFARY 
TRADE SECRET 

Beginning no earlier than a n d ending 

Option B 

B. Each Customer may accept CG&E's market b a s e d standard 
service offer price, including the price to compare a n d POLR 
charges approved by the Commission in Case No. 03-Q3-EL-ATA 
and retain the right through ̂ M f l m H B ^ switch to a 
CRES under the terms and conditions of the CoxnmisaQn*s 
Order. During any time between ^ g n H ^ m m i g ^ ^ ^ ^ 

3, Under both Option A and Option B, this Ag?Temcnl constitutes 
Customers' contract with a credit worthy CRES t o provide finn 
generation service for their fuH capacity, cfiergy and 
transmission requirements from J M M f l V H H H M J i J ^ thmugh 

and s a t i s T i e ^ ^ n ^ m S o j n x F m extent 

rC(MI91:| 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

possible the requirements of Case No, 03-93-EL'ATA that t h e 

If, prior to flHBHHiHJHJ^ 3"y ^̂  ^^ Customers add 
additional l o a ^ ^ c c o u n t ^ r ^ i i e Cincinnati Gsis & Electric 
Company's ccrtifted territory which exceeds a Customer's 
combined (all accQunLs| maximum demEind as oT 

5, This agreement has no application to The Cincinnati Gas & 
Electric Company's transmission and d^tribution rates a 3 
approved by the Public Utilities Commission of Ohio-
Customers shall pay the applicable transczitssion and 
distribution rates of The Cincinnati Gas fit Electric Company a s 
approved bv the Comraisaon, and/or if applicable^ 

Cinergy will comply with all regulatory recpremetats necessary 
to be certified as a competitive retail electric service provider lo 
offer competitive retail dcctric service to Customers a s required 
by paragraph one (1) of this Agreement 

In the Cincinnati Gas & Electric Compai^s next: distribution 
base rate case that results in a change in the Customers* mtes, 
CG&E will file a cost of service^ study reflecting a c t u a l cost of 
service for all rate classes. 

8-

aiT legal rights m TKPCinannati Gas & Electric Compjany's next 
distribution base rate case, including but not limited to, rights 
to litigate and settle the case. The Filing of the c o s t of service 
docs not in any way constitute a guarantee regarding the 
outcome of the case. The Cincinnati Gas & ESectric Company 

(C04|94:i 
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If a Customer had shopped for competitive gene ra t ion and i s 
subject to a minimum stay with CGSsE that octcricis beyond 
Janua ry I, 2005, 

10. Nothing in this Agreement modifies or limits a n y settlement 
agreement reached by the Parties or their agents I n Case N o , 
99-1658-EL-ETP. 

11 

J 

12. If an order in Case No. 03-93-EL-ATA is iss^:»ed which i s 
acceptable to CG&E 

This Agreement terminates after] o r a s follows: 

B. 

( C C M B I : ) 
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All notices, demands, and statements to be ^ven h e r e u n d e r shall b e 

given in writing to the Parties at the addresses appearing here in below 

and will be effective upon actual receipt: 

To Customers: 

To Cinergy: 

or such other address as is provided in writing hy the rec ip ien t from time 

to time. Payments shall be made in a commercially p rac t i cab le manner 

such as by check, ACH or wire transfer to the account d e s i g n a t e d by the 

payee from time to time. 

iCtM 1^1:1 
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Cinergy and the Customers shall defend, indemnify* and h o l d 

harmless the non-breaching party from any and all c l a i m s by t h i r d 

Parties regarding the enforcement or breach of this Ag^ecmont ar i s ing 

from or in connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of the P a r U e s and m a y 

not be assigned without the written consent of the non-ass igning party-

This Agreement shall be governed by and construed i n acco rdance 

vnth the laws of the State of Ohio. 

Entered into on this ^ ^ ^ ^ ^ 

On behalf of Cinergy On Behalf of the Customer-s 

sJ 
(Ctwl94:J 326 
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O m O N AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

This Option Agreement (Ihe "Agreemwir) is ©iiercd into as of ihiŝ  

Ohe "EfTeciive Date"} by and between Onergy Retail Seles, LLC CCRS") et Delaware limited 

liability company 

^*(t '̂ 

R£CrTALS 

WHEREAS, ~~^ 
purchascE electfiTpdwer scivice from the Cincinnati Gas & Electric Company (CG&E) on 
melertd accounts listed an Exhibit C 

WHEREAS, CRS has been cotilied by the PuUic Udlities Commission of O h i o as t Cffllfied 
Reiail fiiectric Supplier fCRES^ and has the auAority to engage in the sate of electrical power at 
reiail; 

WHEREAS, CRS and 

NOW, THEREFORE, for and in consideiation of the mutual covenants cor^tained berein. the 
Parties agree as follows: 

J 
' & 

ARTICLE! 
DEflNmONS 

The following definitions and any tetnts defined in Oiis Agreement shn l l apply 
hereunder. 

"Afliliaie" means, with respect to any person, any other person (other than a J i individaal) thati 
diTectly or indirectly, ihrou^ one or more intermediaries»conirols, or is contmi led by, or is under 
oonunon ccmtrol with, such pei^on. For this purpose, "control" means the direct or indirect 

Cinergy corj>or*«« Recorda 
"016280 

i i t f l iai ini 
Document O o d « . 001 
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ownership of len (10) percent or more. 

"Base Comraci Price" means the price in SUS as sei forth in Exhibit B tol 
CRS for the purchase of Generation and Transmission service under Ihis Agreement-

"Business Dav" means a day an which Federal Reserve member banks in Ohio are opcsn fcr 
business; and a Business Day shall open al 8:00 a.m. and close at 5:00 p.m, eastern pucvaillne 
time, unless otherwise agreed to by the Parties in writing. 

'Maximum D«nmd" m ^ 

"Capacity" has the meaning set forUi in any Transmission Provider's tariff or l4lSO*5 
transmission larifF, as amended Imm time to time, or as defined in any transmission tanf fof a 
successor to MISO. 

**Defauliinp Far|Y" shall have the meaning specified in Section €.1. 

"Energy" means dectric wiergy of fee diaracter commonly toiown as three^piiflse, sixty hertz 
electric energy that is dclivcied at the nominal voliagc of the Deiivecy Point, ocpressed in 
megawau hours (MWh). 

"Event of Default" shall have the meaning specified in Section 6.1. 

"JEMS" means tlw Federal Energy Regulatory Commission or any successor agency thereto. 

" B m " means thai the only excuse for the fi»ii«rti if* drfivg Energy bv CRS or the &ih»eto receive 

'ynil Requiremqiis Energy" meanSi except as^jnovided l^npin, 

"Inl^SLEaSS" means, for any date the lesser of (a) two (2) pemcni over the per aimuni rate o f 
interest eqiid to the prime lending late ("Prime Rate") as may be published from time to time in 
the Federal Reserve Statisncal Release H. 15; or (b) che maxhnum lawfiil interest rate. 

"MW" means megawau. 

"Term" shall have the meaning speciiied in Aiticle 4.1. 

TransmisMon Proyidere*' means Ae entity or entities transmining or trans|x>fttnE Ac Enocgy 
on behalf of CRS 

002 
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ARTICLE II 

OPTION 

2.1 currently purchases its gcneiation electric service ftom The Cindnnati Gas & 
ij^nyJ'^CG&E") pursuant lo Ihe app}icable tariffs or will provicte notice by 

[hat it will purchase gcn^alion electric service fiom CQ&.E starting 
accordance with iqjplicablc CG&E tarilTieqtfironents. 

2.2 

2.3 

2,4 

2.5 

ARTICLE III 
CRS POWER CONTRACT TERMS 

3.1 In the event 

003 
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<5o y s n 

h. Tiansmission Servicp and Charges. Transmission service vrjH be provided m 
accordance with die open access transmission tariff o f the Midwest 
Independent Transmission System Operator, Inc. or CG&E (or an afHiiate on 
its bchalOr vi)ichever is ai^licabb, as filed with the PERC and as it may be 
amended, from time to dme, or any successor tariff. 

c- Base Contrart Price. The Base Contract Price is set f<tfth in Exhibit B. 

d. Chanpg 10 Prices. As a retail sale, the power sale agreement is not subject lo 
the jurisdiction of the FERC; nor ^ 1 1 cither Party sedc to han^e the FHRC 
assen jurisdicrion over the Agreemenu However, to the extern that either &e 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, die Parties agree ^lat the Contract Price^ 
r e a s o n ^ e and consistent wilh the t»ublic interest; 

Taia . The term of the power sale agreement shall be dirough 

-̂ Credit. TTie power sale agreement will have terais and concUticms as similar as 
possible to CG&£'s existing unbundled tarifls. CRS will not fequize surety 
bonds, deposits or other coiporate guarantees. 

g. Adjusted Base Contraet Priqe. 

ARTICLE IV 
TERM OF AOIt&eMENT 

4.1 Agreement Term and Efifective Date, lliis Agreement shall become ^JfecU-ve upon 
execirtion by the Parties. TTus Agreement shall 

004 
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unless terminated eariier in accordance with the tenns of 

After Termination. Tlie applicable provisions of this Agreement sliall continue in effect 
after icmiinalion thereof ra ihc extent necessary to provide for final billing, billing 
adjustments and payments. 

4 . ^ -

5.1 Payment 

ARTICLE V 
BILLING 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of Default. An '^vent of Defiwli" shall mean, w f̂c lespect to a Party 
("Defaulting Part/*), the occunroice of any of die following: 

6J.I any representation or wanranty made by the De&uUing Party herein shall at any 
lime pmve to be f l̂se or misleading in any respect materia] to fliis Agreemoit: 

fi.\2 die failure of the Defiulting Party to roaten^ly perfomi any covenant set fbr^ 
in this Agreemene (except to the extent constituting a sqianue Event of E>e&uhJ 
and such failure is not cured wi^n five (5) Business Days after written notice 
thereof to the Defeulting I^uty; 

6. \ .3 the Defaulting Party consolidates or amalgamates with, me^es with or into, o r 
transfers all or a^Tstamially all of its assets lo, another entity and. at the time of such 
consolidation^ am^gamation, merger or transfer, the resulting, smvivmg or 
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transferee entity f«ls to assume all of die obligations of such Par ty under tlus 
AgfCOTient; 

6.1.4 the failure to make when due, any payment lequired pursuam to th is Agreement if 
5U(̂  failure is not remedied within five (5) Business Days afler written notice of 
such lallure is given by the other Pany; or 

6.1.5 the Defeulting Party <i) fiks a petition or otherwise commences or acquiesces in a 
proceeding under any bankntpt^, insolvency, reorganization or similar law, or has 
any such petition filed or coramencod against it and suc^ petition is not witbd^a^Wl 
or dismissed within thirty (30) days after such filing, (ii) makes an assignracm or 
any general anangemcnt for the benefit of creditor, (iii) odierwisc becomes 
banknipt or insolvent (however evidenced), (Iv) has a iiqindator, adminisimtor, 
lecdvor, tnisiee, conservator or similar of&cial appoioted with respect lo it or any 
substantial portion of its piopety or assets, or (v) is unable lo pay i t s debts as they 
fall due. 

6.2 Remedieg upon an Evem of DefaulL Upon the occurrence (and continuation beyond the^ 
applicabieeurc period) of an Event of Dcftult wifli respect to a Defaulting Party^ 

\J0 ARTICLE VII 
DUTV TO MITIGATE 

7.1 Duty to Mitigate. Each Party agrees ^ t it has a duty to mitigate damages mxi coventmts 
that it witi use commemialiy raisonable efforts to miaimizc any damages It may inour as 
a result ofthe other Part/s performance or non^perfbmunce of this Agreement 

ARTICLE VOI 
GOVERNING LAW-DISPUTE RESOLimON 

S.l Govemmg Law and Jurisdiction. This Agreement and the r i b a n d dories of Uie Parties 
hereunder shall be governed by and construed, enforced and performed In accordance 
with the laws of the Slate of Ohio. 

6-2 Dispuie l^esolutiop Any claim, controversy or dispute arising out of o r relating to this 
Agreement, or tlw breach thereof, shall be resolved ii^lly and hnalty by binding axbttiailon 
under the Commeroial Rules, but not die administialion, of the American Arfaiiraiion 
Association, except to the extent that the Commercial Rules etmfUct with t N s provision, in 
which eveat, this Agreement shall control This artntration pnfvision shall m t̂ limh the 
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right of cither Party prior to or during any such dispute lo seek, use, and employ ancillary. r or prefiminaT>' or pcmianent rights and/or mmedies, judicial or otherwise, for the puiposcs 
maintaining the status quo imtit sodi time as ^ t arbitration award is rendered or ihc 
dispute is otherwise resolved. The arbitration shall be conducted in Cincirautti, Ohio and 
the laws of Ohio shall govern the construction and inlerpretation of this Agreement, except 
to provisions related to conflict of taws. Within ten (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole aibitrator 
cannot be agreed upon, a panef of three arbitrators shall be named. One arbitrator shall be 
sclcded byCRS and one shalf be selected b j B | p p M I , A knowlcdgjsable, disinterested 
and impartial arbitrator shall be selected by the two arbitrators so appointed by the parties, 
ir the arbitrators appoimed by the parties cannot agree upon the third arbitrator wilhitt len 
(10) Business Days, then citiier Party may apj^y to any judge in any court of competent 
jurisdiction Ibrappoimment ofthe third arbiuator. There shall be no discovery during the 
arbitration other than the exchange of information (hat is provided to the arbitrator{s) by 
the Parties, The arbitratonfs) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The decision of the arfoltrator(s) shall be rendered 
within ninety (90) Business Days alter the dale of the selection of the aTbitratOF(s) or 
within such period as the Parties may otherwise agree. Each Party shall be responsible for 
the fees, expenses and costs incurred by foe aibitrator appointed by each Party, and the 
fees, expenses and costs ofthe third arbitrator (or single arbitrator) shall be borne equally 
by the Panics. The decision ofthe arbitrator(s} shall be final and binding and may not be 
appealed. Any Pany may apply lo any court having jurisdiction to enforce the decisian of 
the arbitrator's) and lo oblain a judgment thereon. 

Notwillistanding the foregoing, the Parties may cancel or terminate this A^cement in 
accordance with its temis and conditions wjthom being required to follow the procedures 
set forth in this Articfc. 

ARUCLEIX 
MISCEIXANEDDS 

9.1 Representations ami Warranties. On the Effective Date and on the date of entering into this 
Agreement, each Party represents and warrants to the other Party that: (a) it is duly 
organized, validly existing and tn good standing under the laws of the junsdictlon of its 
fomiation and is qualiited to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documentation relating lo ^is Agreement; (c) the execution, 
delivery and performance of this Agreement and any other documentation relating to this 
Agreement are within its powei3, have been duly audiorized by all necessary action and do 
not violate any of the terms and conditions in its govsning documents, any cmitracts lo 
which it is a party or any law, rule, regulation, ordo* or similar provision applicable to it; 
(d) this Agreement and each other document executed and delwered in accordance with 
this Agreement constitutes its l^ally valid and binding obligation enforceable againat It in 

W 
f 
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accordance with its terms; (c) there are no bankruptcy proceedings pending or being 
coiitcmplated by it or, to its knowledge, Ihreawned against it; (f) there is not pending or, lo 
its knowledge, threatened agmnst it or any of its affiliates any legal proceedings that could 
materially adversely affect its ability to perfonn its obligation under this Agreement or any 
other docuthent relating to this Agreement; (g) no Event of Default or event whidu with the 
giving of notice or lapse oftime, or both, would constitute an Event of Defauh with respect 
to it has occurred at)d is continuing and no such evm)\ or circumstance would occur as a 
result of its entering intn or perfonning its obligations under dsis Agrecmcru or any othw 
document relating to this Agreement or any Transaction; and (h) it is acting for its own 
account, has made its own independent decision to enter into this Agreement and as to 
whether such Agreement is appnypnste or proper for it based upon its own judgment, ts not 
relying upon the advice or lecommendations ofthe other Party in so doing, and is c ^ l c of 
assessing the merits of and understanding and understands and accepts, the terms, 
conditions and risks of this Agreement. 

9.2 Assi^meni This Agreement shall be assignable by C R S _ f | | | h B M B M A H H M B i k 
pmvidcd such assignment is to any other direct or indirect subsidivy of Cineig;y Corp. 
provided thai such direct or indirect sifosidiaiy has an equivalent or hi^ier credit rating 
than CRS. Any other assignment by other Party of this Agrconent or any rights or 
obligation hereunder shall be nwde <mly with the written consent of the other Party, whidi 
ctmseni shall not be unieBsom^y w^ti^ld. 

93 Noiij^, All notices, requests, statements or payments shall be made as speclfled bdow. 
Notices required to be in wridng shall be ddivered by letter, facsimile or other 
documentary fortn. Notice by regular mail shall be deemed to have been received three 
(3) Business Days after h has been sent Notice by fcc^ite or hand delivery shall be 
deemed to have been received by the dose of the Business Day on wWdj it was transmitted 
or hand delivensd (unless transmitted or hand ddivered after close of normal businns hmirs, 
in whidi case it shall be deemed to have been received at die close of die oeKt Business 
Day). Notice by overnight or courier shall be deemed to have been received two (2) 
Busmess Days aRer it has been sent. A Pany nuty diang? its addresses by pro<i^diiignQdce 
of die same in acoonhuice with this Secdon 93. 

To CRS; 
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9.4 General. This Agreement constitutes the cmire agreemem between the Parties relating to 
the subject matter contemplated by this Agreemcm. This Agreement shall be considered 
for all purposes as prepared daough the joint efforts of die Parties and shall not be 
construed against one Party or the o tha as a result of the prgnnition, substitution, 
submission or other event of negotiaiion, draAing or execution hereof. No amendment or 
modification to this Agreemem shall be enforceable unless set forth i n writing and 
executed by bodi Parties, This A@«ement shall not impart any rights enfonicabk by any 
third pany (other than a permitted successor tn- asignee boisid to Uiis Agreement). N o 
waiver by a Pany of any default by the other Party shall be construed as a waiver of any 
other defoult. Any provision declared or rendered unlawfol by any applicable court of law 
or regulatory agency or deemed unlawfol because of a statutory change will not odierwise 
affect the remaining iawfo] obligations diat arise under Ihis Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the termination or expiration of this Agrtemem for 
^ c c (3) years, 

9.5 Confidentiality. Neither Party shall disclcse the terms or condinons of this Agreement lo a 
third pany (other than the Party's employees, AfftliateS, lenders, oouoseU accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order to cranply with any applicable law, regulation, or in 
coimection with any court or regulatory proceeding applicable to such Party; provided, 
however, cadi Party shall, to the extern practicable, use reasonable efforts 10 prevent o r 
limit the disclosure. The Parties dialU be entided to all remedies available at law or in 
equity to enforce, or set^ relief in connection with, thisconfidentiallly oUigation. 

5.6 

9.7 

Counterparts. This Agreemem may be separately executed in coumerpacts each of whic^ 
when so executed shall be deemed to constitute one and the same Agre«nent. 

This Agreement supersedes and replaces the agreement betweeni_ 
~ _ During the tenn of Ihis Agreemem, it supersedes and replaces aiiy other 

agreements between the Parties or their affiliates related to PUCO C âse No. 99-1656-EL-ETF. 
Upon the termination of this Agreement, any other settlement agreements between i b t Parties o r 
their afliHates related to PUCO Case No. 99-16S8-EL-ETP shall be in M l force and eflfoct 
according to their original terms. 
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The Parties have caused Oris AErttcmem m be executed by dtcir duly authorized 
representatives in multiple counterparts as of Ihe Effective Date. 

CINERGY RETAIL SALES, LLC 

ATTORNEY 

to 
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This agreement is between Cinergy Corp, (Cinergy)^ tbmsgh its 

agent Cinergy Retail Sales, LLC (CRS). and th* 

(Customers), effective t h i s ^ ^ • • • • • • ^ ^ • • • p T l i i s 

Agreement replaces and supersedes the terms and oon.<iitions of t h e 

Agreement dated M M H H M H b e t w e e n IMBBMazid OiAergy. As to 

^ 

It is the intent of the par t ies bo t h i s 

agreement to Irind the Customers to the terms and canditions set forth 

herein. The fDlIowing is the entire agreement between CRS a j u 

(Panics); it may not be amended except by the written a^oemcnt of t h e 

parties. 

This agreement is binding on the Parties regarding the subject 

matter herein and is to remain confidential aroong the P a r t i e s and m a y 

be released to non-parties only if ordered by a court or a«iininbtrative 

agency of competent junsdicHon. If the issue of this agxecment'e 

conii denciality comes before a court or administrative agency of 

competent jurisdiction the par^ before such court or adzninistrative 

agency shall immediately notify the other party. The Parties sliall defend 

the confidentiality of this agreement The Parties shall not circulate the 

agreement, or its existence, to any employee, agent, or assignee of the 

party unless such employee, agent, or assignee has a need t o know for 

K:i6»io;) 
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the purpose of effectuating the agreement. For purposes of tHis 

paragraph, the term Parties includes the Customers. 

The Parties, for good consideration, agree to the following t e rms 

ajid conditions: 

1. Beginning 

Cinergy affiliated 
retail electric service from a non-

retail electric 

(ciWiO:) 
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( l u o u g h 
the 

€(^ 

(C1691Q:] 

336 



l I / J L i / w * " s i f L4..1U tAX «i-* 2 2 1 7 5 5 e 
CINBRGV COKF CLS 

1^009 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

2- ^ ^ 4 f l H H H H H | | H H | | | B _ ^ customer? add additional 
loa^^f lBWB^B^ff l^HSSimad Gas h Sectric Comptary^s 
certified territory which exceeds the Customer's combined (all 
accotmts) maximum demand as offf 

C 

1 
Customers purchasing ocnnpetitivd retail dectrk; sf»rvice from a 
Don-Cinergy afSlmted competitiye retail electric service provider 
shall be deemed to have provided, thnyug^ this acpreetnent, such 
written notice as -roay be require psnor to the end of such 
ptirchasc contract 

This agreement has no applicadoit to The Qneinnaii Qas & 
Electric Compai^ trarisnussioa land distrilmtion rates a s 
approved by the Public Udliti^ Commisaon of Ohio. 
Customers shall: pay ;the applicable trsmsmissioQ and 
dlstnbutiontate&cfTl^KCindsinakitGas&'Electnc Cmnpany a s 

»ved 

Customers, or their appointed cepgreseî atLve, retain a l l rights to 
participate in Co^nmi^^on and j Federal En^iy Regulatory 
Comimission proce^din|i$ !that mayja&ct the rates* temus, o r 
conditions of distrfbiiti^ imd transmission sendee. 

. 1 ; 

|a6910:) 

i : j ; i 
337 



J . A * * . . M* A.4. . ^ A A A A 1 At.A # o d a i^ir«c*'««- vw j " " 
tg iu iu 

^ 

0: 

CONFIDENTIAL PROPRIETARY 
TRADESECRET 

7. Cir^eigy 

IC4Wio:i 
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or such other address &s 

to time. Payments shall 

designated by the payee 

Cincrigy and the 

harmless the non*brca< 

parties including the go 

this agreement, inclu 

environmental danu^s , 

from or in connection 

retail dectric sendee 

of this agreement 

(C10910-J 

g by tbe recipient from time 

unre transfer t o tihe accotmt 

ebnd, ind^xmlfyt and hold 

W^ and all daixas by third 

enforcement or breach of 

to, property damages, 

fines, or penalties aridrxg 

acceptance of competitive 

f iion tmtb tht performance 
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This agreement 

apply to successors 

Cinergy provided, as 

substan^Iy similar 

presently esdsl. The 

under this agreement 

party and such written i 

This agreement 

with the laws of the Sm 

Entered into on 

On behalf of Cinergy 
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1 sfvej ; sQefit of the Par t ies and shal l 

tpbcted Customers as well as 

they continue to display 

teristics a s those t i ia t 

't. their ri^ts o r obligations 

sent of the non-assigxiing 

sonably -withheld, 

Shd construed i n accordance 

P l f t ^ H h j 
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Agrefitmeitt 

This Agreement is between Cinergy Retail 3ales. LLC (Cinorgy), a n d 

(Customers), effective this flUHIlV ^̂  ^̂  ^"^ ^ ^ ^ ^ ""̂  ^ ^ 

Parties to this Agreement to bind the Customers to the terms a n d 

conditions s e t iorG î herein. 

This Agreement is binding on the Parties regarding tKe subject 

matter here in and is to remain confidential among the Par t i es and m a y 

be released to non-Parties only if ordered l ^ a coUrt or admiiust ra t ive 

agency of competent jurisdiction. If the issue of this Aerecment 's 

confidentiality comes before a court or administrative agency o f 

competent jurisdiction the Party before such couxt or adniinistrat ive 

agency shall immediately notify the other Pajty. The Pardes stiall defend 

the confidentiality of this Agreement, The Parties shall not circulate tfae 

Agreement, or its existence, to any employee, agent, or a s s ignee of tihe 

Party unless such employee, agent, or assignee has a need t o know fo r 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the foHo^wing te rms 

and conditions: 

L. The Cuatomers may, individually and on an in<^vidiAal aocourtt 
basas, 
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a. Beginning ^ each ciS^KtKmmmmm^^ ̂ T^ '̂̂ , 
compelibve retail electric generation Berwcc from tJuicsgy ax 
theircurrent tariffed unbundled generation T ^ ^ p p r o j e d b y 
the Conunission in case no. 99-1658-EL-ETP and also 
known as Big G, 

b . Each Customer may accept The Cibcinnad O a s & Electric 
Company's market-based standard servioe offer price. 

^ tCWl9«l;j 
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"switch to a competitive r c 5 R l e c 5 T ^ e m ^ ^ 5 v 5 ^ ^ l n d e r 
the terms and conditioas of the Commission's o r d e r . Upon 
switching to a compedtive retail electric serv ice provider^ 

from a non-Cinergy 
service provider on 

If a Customer is tsilciiig semoc 
ted_ competitive r e t a i l electric 

Cijxergy stialL 

j t 

lany of the GruBtomcra a d d 
tc Cincinnati G a s h Electric 

Company's ccrtuied terntofy which exceeds a. Customer's 
combined {all accounts] maximum demand as of Januajy I , 

fcol19^0 
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8. 

any accounts representing new load oeyond the foregoing linut 
arc not included under this Agreement 

Customers shall pay The Cincinnati Gas fie Electric Company's 
transmission and distribution rates as approved hy the 
Commission. 

In the Cii}cmnati Gas & Electric Company's next distribution 
base rate case that restUts in a change in the C u s t o m e r s ' ratss, 
CGABE will Ble a cost of service^ study reflecting etctuaJ cost of 
service for all rate classes 

if a Customer had shopped for competitive genera t ion and is^ 
subject to a minimum stayjwith CGficE ~~ 

then the 

Nothing in this Agreement modifies or Hmits a n y Getdement 
agreement reached by the Parties or tticar agents i n Case No-
99-1658-EUETP. 

9. The Parties agree to work in good faith to 

(004194:) 

10. If an order in Case No. 03-93-EL-ATA is i s s u e d whicb is 
acceptable to CG8cE b u t ^duch renders invalid orjumcifectivc ary 
provision of this Agreement to the^***"""*'™"'""'" ' 
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Thi& Agreement terminates after or a a follows: 

All notices, demands, and statements to be given h e r e u n d e r shall be 

given in writing to the Parties at the addresses appearing h e r e i n bctaw 

and will be effective upon actual receipt: 

To Customers: 

rowis?:) 
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To Ciner^: 
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or such other addresff as is provided in writing hy the reczpient from time 

to time. Payments shall be made by ACH or wire transfer to t h e accotuit 

designated by the payee from time to time. 

Cinergy and the Customers shall defend, indemni^, a n d hold 

harmless the non-breaching Party from any and all c l a ims by third 

Parties regarding the enforcement or bresush of this Agrcerncnt arising 

from or in connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of the Partriee and may 

not be assigned without the written consent ofthe non-assigning Party. 

This Agreement shall be governed by and construed irx a.ccordance 

with the Laws ofthe State of Ohio-

Ehtered into on this ^ ^ ^ ^ H H H j j J l ^ B 

On behaK of Cinergy On Behalf of the C u s t o m e r s 

U 

'he XZlncinnati Gas & Electric tJompany 
155 East Broad Street 
Columbus, Ohio 43215 

(C04194:1 
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ClNERCY. 

139 East Fouflh Street 
P.O. Box 960 

Oncinnati. OH45201-096Q 

April4.20Q5 

wT 

/ 

Ptease confirm your agreement to th* above by signing and returning Ihe <lupH«ite copy of 
Ihis letter. 
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Agreement 

This agreement is betvecn Cinergy Corp. {Qmcrgy), through i t s 

agent Cinergy Retail Sales, LLC (CRS), and the 

for the benefit ^^^mgrnammmm^^gngj^ sixt<i] 

[Customers), eflecdve this ^ ^ g g ^ g m m m m ^ i g g ^ ^ p^ ^^ 

is fiLgrcemcnt is efXective only to 

It is the intent of the p a r t i e s to this 

agreement to bind the Customers to the terms and conditions set forth 

herein. The following is the entire agreement between CRS axxd 

(Parties); it may not be amended except by the written a g r e e m e n t ofthe 

parties. 

This agreement is binding on the Parties regarding t h e sui}ject 

matter herein and is to remain confidential among the Par t i e s and may 

be released to non-parties only if ordered fay a court or admirustrstive 

agency of competent jurisdiction. If the issue of this agreement's 

coniidentiality comes before a court or administnativc agency of 

competent jurisdiction the party before such cotirt or adznixustrative 

agency shall immediately notify the other party. The Parties s h a l l ddfend 

the confidentiality of this agreement The Parties shall not circti late the 

agreement, or its existence, to any employee, agent, or a s s i g n e e of die 

p a r ^ unless such employee, agent, or assignee has a need, t o know for 

the purpose of effectuating the agreement. For p u r p o s e s of this 

paragraph, the term Parties includes the Custoiners. 

ICISMO:} 
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The Parties, for good consideration, agree to the following terms 

and conditions: 

1. Beginning 4 H | | i m | | | H H | B f or at such later time as zm^ be 
specified herein for any aoooimts of tsach Customer t h a t may be 
presently receiving competitive retail generatioa service from â  
supplier not affiliated with 

rececvmg competitive retail electric service from a non-
Cincrgy aflSl^^d competitive retail electric sendee p rov ide r shall 

impliant contracts to implement -the above descr ibed service 
relationship betn^een Customers and CRS shall be executed as 
_soon as reasonably possible and shall tctmixiate n o la te r than 

tClS^SQ; 

3i2 
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1 ^ : 

3. 

3. 

4. Customers shall pay The Cincinnati Gas & Electric Company's 
othervisc applicable transmission and distribution rates as 

(CISS20:) 343 
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approved by tbe Commi&^otx. Ctistomere, or their appointed 
representative, retain all rights to participate in Commission 
and Federal E n e i ^ Regulatory Commission proceedings tiiat 
may affect the rates, terms, or conditions of distr ibution and 
transmission service. 

Nothing in this agreement shall affect the tenns m d . condit ions 

Cinergy wdll comply with ail regulatory requirements necessary 
to create an alKhated competitive retail electric service provider 
to supply competitive retail electric service to C u s t o m e r s a s 
required by p a r a g r ^ h one (1) of this agreement 

The 
filed by Tiie Cincirmati Gas fit Electric Company a n d the^ 

io. 03-93-EL-ATA subject to sudi reaervati< 

o r asi follows: This agreement terminates after 

fcissach) 344 
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All notices, demands, and statements to be ^ven hcreurxder shall b e 

given in wri t ing to the parties a t the addresses appearing Irierein below 

and will be effective upon actual receipt: 

To Customers: 

or such o the r address as is provided in wridng by the rcdpien t from time 

to time. Payments shall be made by ACH or wre transfer to t h e account 

designated by the payee from rime to time. 

Cinergy and the Customers shaU defend, indemxd^, and hold 

harmless the non-breaching party from any and al! c l a i m s by third 

parties including the government regarding the enforcement o r breach of 

this agreement, including but not limited to, property damages, 

environmental damages, contract damages, &neSt or pena l t i e s ar i i^g 

iJDom or in connection with the provision or acceptance of competitive 

retail electric service arising from, or in connection with the performance 

of this agreement. 

This agreement is for the exdusive t>ene£it of the Par t ies and shall 

apply to successors and as^gns oi the affected Customers a s wdJ as 
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f f r j n , »M* AMav f T ^ f fcT* ^ r « # •» mu. 'a ,^ «••» • 



CONFIDENTIAL PROPRIETARY 
TRADESECRET 

Cinergy provided, as to the Cuatomers, they continue to display 

substantially similar load and usage characteristics a s tliose t h a t 

prcscnOy exist. The Parties shall not assign t h ^ rights o r obligationB 

under this agreement without the written consent of the n o n - a s s ^ r u n g 

party and such written consent shall not be tmreasonably wi thhe ld . 

This agreement shall be governed by and construed i n accordance 

with the laws ofthe State of Ohio. 

Entered into on this 

On behalf of Cinergy On Behalf of tfae Cus tomers 

fClS520l 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES. LLC 

AND 

ONHD ENTLAL PROPRIETARV 
TRADESECRET 

RECfTALS 

W H E H E > ^ , ^ ^ ^ H H B B i ^ r j h c pinposes of this agreement ofd>r refers to 
located wkhin the retail delivery service 

Icrniory of The Cincinnati Gas&Efcctr" Han^jany ("CG&E"). 

WHEREAS, CRS has been certified by the Pttbiic Utilities Conunission of O h i o as a 
Certified Reui! Electric Supplier rCRES") and has the authority to engage in t h e sate of 
electrical power at retail; 

WHEREAS, m i H H H B ^ option to CRS to pro^^de electric serc^ice and CRS 
desires to provide electric service pursuam to the terms otitHned herein;. 

NOW, THEREFORE, for and in consideratbn ofthe imitual covenants contained hcrcm, 
the Pacticfi agree as follows: 

4̂(f) 

ARTICLE I 
DEFINmONS 

The following definitions and any tenns dcGncd in this Agreement shall apply 
hereunder. 

"Affiliate*' means, with respect to any person, any other person (other than an individual) that, 
directiy or indtrcaly, through ons or marc intcnnediarics, conliofc, or is controlled by, or is under 
common conirol with, such person. For this prnposer "contPof means Ae di rec t or indirect 
ownership often (|0) percent or more. 

"Business Day" means a day on which Federal Reserve nuanber banks in O h i o arc open for 
business; and a Business Day shall open ai 8:00 a,m. and cbsc at 5:00 p.m. cas te tn prevailing 
lime, unless otherwise agreed to by the Panics in writing. 

(Cl7n«:] 
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**Capacitv" has the meaning set forth in any Transmissbn Prtjvidcr's tariff or MTSO's 
transmission tariff, as amended from lime to time, or as defined in any transmission tariff of a 
successor to MISO. 

"Contract Prirft" means the price in $US as set forth in Exhibit B to be P ^ ^ j | ^ H K ^ ^̂ ^ ̂ ^° 
purchase ofthe Energy under this Agrcemciiu 

'̂ DefauUinp Pĵ rty" shall have the meaning specified in Section 6.L ,. 

"gfisrgy" means cteciric cner̂ gy of the character commonly known as thie>pha$e. sixty hertz 
efectric energy that is delivered at the nominal voHage of the Delivoy Point, expressed in 
megattfalt hours (MWh). 

**EvcntofD&faii|f shall have the meaning speciftcd in Sectbn 6.1. 

"FERC" means the Federal BnergyRegulatoryCommissionorany successor agency thereto. 

"Eina" means, v̂ rith respect to a Transaction, that the only excuse for tjie fajjare to deliver £nergy 
by CRS or the failure to receiver 

"Mercg_Ratc*' means, for any date the lesser of (a) two (2) percent over [he per annum rate of 
interest equal lo the prime lending rate (Trime Rate'O as may be published fiom time to time m 
the Federal Reserve Staiisiical Release H. IS; or (b) the maxinmim lawfiil interest rale-

"NW" means tiKgawatt. 

"Term' shall have the meaning specified in Article 4 J . 

' Transipissjon providers" means the entity or entities transmitting or iransporting the Energy 
on behalf o f CRS ~~~ 

{CI715S:| 
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ARTICLE U 
OPTION 

2.1 

2.2 

2.3 

2.4 

2.5 

ARTICLE III 
CRES POWEETDNXRACT TERMS 

3.1 In the event 
shall include, unong others, the following ternos: 

a. Energy Ouaniilv and 

b. Transmission Service and Charges. Transnussion service and charges will b e 
provided m accordance with the open access transmissioniartff o f the Midwest 
indcpendcm Transmission System Operator, inc. or CG&E (or an sfEtTinte o n 
hs behalf), whtchever is a{q)1icable. as filed with the FERC and as K may b e 
amended, from time to time, or any successor tarifH Unless otherwise a g r e e d 

(Ci7l5l:J 
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.̂--̂  

c. Contract Price. The Contract Pricg is stsC fortli in ExhJbils A arid B. 

d. Change to Prices. As a retail sale, the power sale agreement is not subject lo 
the jurisdiction of the FERC; nor shall chher Party seek to have the RERC 
assert jurisdiction over the Agreement. However, to die extent that either the 
FERC or tlw Pirtajic Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree that the Contract Price specifed above is Jatt and 
icasonable and con^tstent with the pubiic imercsti 

(^r ARTICLE IV 
T£RM OF AGREEMENT 

^•J A^^pient Temi and Efiective Dptfi Tliis Agreement shall become effective upon 
cxgcution bv tfae Parties. This Agreement shall i 

^ ^ ^ ^̂  Sunless tcrmia8te& t ^ t e r Iti aidMdnce wifH the temis oi 
this Agreemem {Tcrm'^. 

^ ^ ASer Tcrminatjon. The applicable provi^ns of thi& Agreement shall continue in efiect 
filbr tcmunation (hereof to the extent necessary to provide for &tal billing, billing 
adjustments and payments. 

ARTICLE V 
BILLING 

SI ?!3i3nent. 

L (CI7VW:} 
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ARTICLE VI 
DEFAULTS AND RKNfBDIES 

^-J Events nf nftfayit An "Evcm of Dcfeult̂  shall mean, with respect to a Party 
{"Defaulting Part/"), the occuirence of any ofthe following: 

6.M any representation or warranty made by the DcFaulting Party here in shdl at any 
time prove to be false or misleading in any respea triatcrbl lo this Agreement; 

6.1.2 the faihirc of the Defaulting Party to perfoim any covenant s e t forth m this 
Agreement (except to the extent constituting a separate Event o f De&u&i) and 
such failure is not cured w^in five (5} Business Days after written notice 
thereof to the Defaetting Party; 

6.1 J the Defaulting Party consolidates or amalgaxnaies with, merges wi th or into, o r 
transfers all or substantially allof its assents to, ant^ber entity and, a t t he tineofsuch 
consolidation, amalgamation^ merger or tiansfer, tbe resulting^ surviving o r 
Cransfeiee entity foils to assume all of the (^l^tions of such P a r t y under this 
Agreement; 

3-1-4 the &ilurc to make when due, any payment required pursuant to t h i s Afteement i f 
such fe)lure is not remedied widiin five (5) Business Days affccr svrittcn notice o f 
such failure is given by the o4cr Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bardcniptcy, insolvency, reorganization or sizni tar iaw, or has 
any such pctrtbn filed or commenced against it and such petition is laot withdrawn 
or dismissed whhin thuty (30) dEtys after such filing, (ii) makes an assignnacDt or 
any general arrangement ibr ihe benefit of cteditDrs, (iiQ otlierwisc bcc»»rocs 
bankrupt or insotvcm (howcvcrevidcnccd), (iv) has a liquidator, administiator, 
rocdver, trustee, conservator orsimiiar ofSicial appointed wi!h respect to it oraqy 
substantial poitioi\oftepropertyorasset$,or(v)isunabk to pay i t s de^as they 
fall due. 

^•^ RemedieR mon an Event orPcFault. Upon ihc ocourrence (and continuation beyond t h e 
applicabie-cupe-neripdVofan Rvent ofDtfauh wit 

^-3 Other Tf nnbiatbn Events. 

I ICITIsa:] 
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prohibited from selling wholesale power to CRS pursuant to CO&E's tariff shall allow CRS 
to tcnninate tbis Agrx^ment rn its sole discretrtwi with thirty (30) days written notice and 
without (unhcrliability. 

ARTICLE VII 
LIMITATIONS; DUTY TO MITIGATE 

7-i Indemnity CRS A G R ^ S TO PROTECT, INDEMNIFY, HOLD HARMLESS AND 
I ^ H F E N D M B | g H ^ H ^ n | ] R e c T O R S AND EMPLOYEES, AGAINST ALL ACTIONS. 
C t A I M S ^ ^ S M A o S ^ ^ H f f i ^ , s u n s AND OTHER LlABILmES, INCLUWNG 
ATTORNEY FEES AND OTRER EXPENSES OF LITIGATION ARISINO OUT OR IN 
WHOLE ORIN PARTCRS'S EMPUQYEES. AGENTS AND SUBCONTRACTORS BREACH 
OF ANY TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE 
PERFORMANCE OFTKIS AGREEMENT. 

INDEMNIFY, HOLD HARMLESS AND DEFEND CRS, ITS 
'AHD EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS, 

DAMAQJES. DEMANDS. SUITS AND OTHER UABlLmES, INCLUIMNG ATTORNEY 
reES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF. IN W H O l ^ OR IN 

J B | | B B H H B B | B B M M M h / ^ ^ BREACH OF ANY TBLhA 
ô  i m L'0TTIBS?n5lffPTOH '̂oROMissioN IN THE PERFORMANCE OF THIS 
AGREEMENT 

2^^ Limitation of Remedies Mabilitv and Damages. THE PARTIES CONFIRM THAT 
THE EXPRESS REMEDIK AND MEASURES OF DAMAGES PROVIDED INHilS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF, F O R BREACH O F 
ANY PRDVISIW OF THIS AGREEMENT FOR WHICH AN EXPRESS REM^JY O R 
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY O R 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REfcEDY, 
"THE OBUGOR'S UABIUTY SHALL BE UMTTED AS SET F O R T H IN SUC:M 
PROVISION AND AU. OTHER REMEDIES OR DAMAGES A T LAW OR IN 
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED H^tElN, THE OBUGOR^ UABlLITV SHAJX B E 
LIMITED TO DIRECT ACrUAL DAMAGES ONLY, SUCH DIRECT ACIUAJU 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AMD ALL OTHER 
M M E D I E S O R DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS 
EXPRBSSLY PROVIDED HERHN, NEITHHft PARTY SHALL B E U A B L E FOiANY 
CONSEQUENTIAL. INCIDENTAL, PUNHIVE, EXEMPLARY O R INDIRECT 
DAMAGES. LOST PROFITS OR OTHHl BUSINESS INTERRUPTION DAMAGES. 

icnut-i 
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BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT T H E LLMITATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES B E 
WITHOUT REGMU) TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGUGENCE OF ANY PARTY, W H E T H i a t SUCH 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT. OR ACTIVE O R PASSIVE. T O 
THE EXTE?^ ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIF^ ACaCNOWLEDGE THAT THE DAM.AGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OFTHE HARM O R LOSS. 

7.3 Duty to MitigBte. Each Paity agrees that it has 8 duty to mitigate damages a n d covenants 
that it will use conunercially reasonable efforts to mimmize any dsrosges it m s y incur as B 
result ofthe other Party's performance or non-performance of this Agreement. 

ARTICLE VIII 
GOVERNING LAW-DISPUTE RESOLUTION 

S. 1 Govcroing Law and JurisdictiBn. THIS AGREEMENT AND T H E RIGHTS 
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY 
AND CONSTRUED. ENFORCED AND PERFORMED IN ACCORDANCE 
WITH THE LAWS OF THE STATE OF OHIO AND SHALL BE B R O U O H T IN 
THE STATE AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY 
OHIO. 

£2 pisputc Resolution, Any claim, cortbovetsy or dispute ari^ng out of or r e J a ^ to Ihis 
Agjcement, or tiie breach thereof shaU be resolvod &Ily and finaily by bindingai^itntion 
urtder the Commercial Rules, but not tiie adntinistration, of ^ American AibilTBtian 
Association, except to the extent that tbe CotnmeiGial Rules conflict wfth this piwisiotu i n 
which event, this Agreernent shall control This aibitntion provisi<»i shal l not lomt t he 
r i ^ t of ekhei Party prktr to or during any such dispute to seek, use, and empbyandllaiy, 
or prcUnunaiy or permanent rights and/or rcmcUics, judicial or o^crwiscv for ^ pioposcs 
ntaintaining Ihc status quo until such time as the arbitration award is rendenad of the 
dispute is otherwise resolved The aibitratton shall be conihicted in Cincinnati, Ohio and 
Ihe laws ofi^io shall govern tbe construction and interpretation of this Agreemem, ciiccpt 
10 provisions related (o conflict of laws. Within ten (10) Business D a y s o f service of a 
Demand for Arbitration, the parties may agree upon a sole aii^rator, or if a sofeaibilratoT 
cannot be agreed upon, a panel of three aibitrators shaU be named. One ctrbiiTaior sliall b e 
selected by CRS and one shall be selected hy Buyer. A knowledgeable, dislatcnc^ find 
iinpaitial aibitraior shall be selected by the two aibitratOTS w 8{^K>inted b y tfacpaniBS. I f 
the arbitratoTS appointed by the parties cannot agree upon the ^iid arbitrator wkhin t en 
(10) Business Days, then nthcr Party may apply to any judge in any c o u n of c o n s e n t 
jur^iction for appointtnent ofthe tldEd arbitrator. Thcrc shall be no discovery daring ^ e 

tC)71S8:| 
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arbitration oiher than the cKhange of inlbrmaiion that is provided to t he arbitiator(s) by 
the Parties. The arbitratot(s) shall have ihc authority only to award equitable relief and 
conqicnsaiory damages, and shall not have the authorily to award punitive damans o r 
other non-compensatory damages. The decision of the afbhrator(5) shall be rendered 
within siwy (60) Business Days after the date ofthe selection ofthe arbitraior(s) oi wWiin 
such period as the Parties may otherwise agree. Each Party shall be respaitslble for the 
fees, cKpcnscs and costs incurred by the aibitrator appointed by each P a i ^ , and the fees, 
expenses and costs ofthe third arbitrator (or single arbitrator) shall be bontc equally by the 
Fanits. The decision of the arbitiator(s) shall be final and binding and may not b e 
appealed. Any Party nxay apply to any court having jurisdicuon lo enforce the decision o f 
the arbitratO[(5) and to obtain a judgment (hereon. 

Noiwithsianding the foregoing, the Parties may cancel or terminate this A-greemeni in 
accordance with hs terms and conditions without being required to follow Ihe procedures 
set forth in Ihis Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Warranties. On the Effective Date and on the date o f entering into diis 
Agreement, each Party represents and warrarrts to the other Pany t h a i ; (8) it h duly 

^ \ organized, validly existing and in good standing tmder the laws ofthe Jurisdiction of its 
^ format b n and is qualitied lo conduta fts business in each jorisdialan; (b) it has all 

regulatory authorizations necessary for it to legally perform hs obligations under this 
Agreement and any other documentation relating lo this Agreement C<̂ ) the eincailon, 
delivery and performance of this Agreemem and ariy other documentation relating to this 
Agreement are -withm its powers, have been duly attthonzed by all necessary action and d o 
tKtt violate any ofthe terms and condttbns in its govenung documents, s n y conciaets t o 
which H 15 a party or any bw, rule, icgulatbn, order or sinular provisian u p p l k ^ h to it; 
(d) Ihis Agreemem and each other document executed and delivered i n acconlanDe wi th 
thb Agreement consthmes its legally valid and binding obligation enfbroeabie against !i In 
accotxlance with its terms; (e) thetc an; no bankruptcy procee&i^ pending or being 
comcmphitcd by h or, to hs knowledge, threatwied agafaist h; (0 there is no t pentfing or, t o 
its knowledge, thtcatened ftgainst it orany of its affiliates atiy legal proceedingsthat could 
materially adversely aflied its ability to perftmn its obligation under this Agreemeol or any 
other documan relatir^ to this Agrcemrani; (g) no Ev^ttof Dcftuh or cvesnl which, with Ihe 
giving of notice or lapse oftnnc, or Iwth, wouH constituic an Event of I>efhult with respect 
to h has occuned and is coniimihig and no such event or circumstance would occw as a 
result of its entering imo or performing its obEgatioie under this Agreement or any other 
document relating to this /^recmem or any Transaabn; and (h) it is ac t ing for hs o w n 
account, has made its own bkdependent decision lo cnl^ into Ifais A€T«eznem and as t o 
whether such Agreemem k appmpriatecr proper for it based upon its o«v3}jucJ|gmoit, h no t 
telying uport iheadviccoriecomnncndationsofthc other Pany in so doing;, and is cop^leof 
assessing the merits of and undetstandhig and understands and a o c e p t s , the tercns* 

jCUIStrJ 
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conditions and risks of this Agreement 

Assignmenl. This Agreemem shall be assignable by CRS without 
such assignment is to any other direct or indirect suteidiary of̂ 9°̂ '̂̂ y 5^^^ '̂ ̂ ^ . ^ ^ . ^ 
that such direct or indirect subsidiary ha^ti equi^leii^r higher CTedit rating than L'flST" 
This Agreement shall be a s s i g n a M ^ B H l l ^ M j j ^ R S ' consent pro^^ed"5uch 
assigivnent is to any other direct or indirect s u ^ i ^ ^ J j a J y T p r o v i ^ ^ j ^ ^ s ^ ^ h j u ^ ^ 
or indirect subsidiary lias an cquivatent oTlngHer cremt ratinf f1iTil|^B \\\\ iilln i 
assignmeat by cither Party of this Agreement or anŷ  rights or ohligaUo^rolc-iUiJu ^halT 
be m̂adc only with the wHten consent of the other J^y. wfaicit consent shall r^t _be~ 
unreasonably withheld. 

Noticeg. All notices, requests, statements or payments shall be made as specified befow. 
Notices required lo be in writing shall be delivered by letter, &csimile or other 
documentary form. Notice by reguhir mail shall be deemed lo have been received three 
(3) Business Days after it has been sent. Notice by fecsimile or hand delivery shftU be 
deemed to have been received by the close ofthe Business Day on which it was transmitted 
or hand delivered (unless transmitted or hand delivered after close of normal busmess hours, 
in which case it shall be deemed to have been rccdved at the cbse of the next Bu^ess 
Day). Notice by overnight or courier shall be deemed to have been received two (2) 
Business Days after it has been sent. A Party may change its addresses by providing notice 
ofthe same in accordance whh thk Section PJ. 

To CRS: 

(CI7liB;J 
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9.4 General. This Agreement constitutes the entire agreement between the Parties rebtxng to 
the subject matter contemplated by this Agreement. This Agrecnicnt shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or the other as a result of the preparation, substitudon. 
submission or other cvctU of negotiation, draftmg or execution hereof. No amendment or 
modtfisacion to this Agreement shall be enforceable unless set forth in writing and 
executed by both Panics. This Agreement shall not mqiart any r ^ i s enforceable by any 
third party (other than a penniited successor or assignee bound to diis Agreement}. No 
waiver by a Pany of any default by the other Party shall be construed as a waiver of any 
other defouU. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawfol because of a statutory change will not otherwi^ 
aficct the remaining lawful obligations that arise under this Agreement. "Hie iieaduigs 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained hereui shall survive the teimixkation or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Parly shall disclose tin terms or oondhkms of this Agiecnienl lo a 
third party (other Uian the Party's employees. Affiliates, lender counsel* eoeoastants or 
advisors who have a need lo Icnow smch information and have agreed to keep sudi terms 
confidential) except m order to comply with any applicable law, leigulatioit, or in 
connection with any court or reguUtory proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicaUe, use reasonable efforts to prevent or 
limit the disclosure. Tbe Parties shall be emitled to all remedies available at hrw or in 
equity to enforce, or seek reNef in connection with, this coniidentiality obiijgation. 

9,6 Counteniflrts. This Agreemem may be separately executed hi counterparts cadi of wluch 
when so executed shall be deemed to constitute one and the same AgteCTnent. 

9.7 This ipot^des and reptaces in fts entirety the agreement between CRS and 
Nothing in thfe Agreemem shall affect the terms and 

conditions ii| I hi Ini'I niii(V i j M j M M B M M B B M M B J J M i l i i i i i i i l to the 
agreement dated H B B B B i ^ ^ ^ m R R l ^ a ^ R i i ^ n i f f i l M n PUCO Case 
No.99-165^EL-i 

The Parties have caused this Agrecnicni to be executed by their duly aulboriased 
representatives in multiple coumerparts as of the Effective Date, 

CINERGY RETAIL SALES. LLC 

By 

(CI71S8: 
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Title: 

Date: 

As to clause 9.7: 

we 

(a7l5B;J 
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Exhibit A: 
Customer 

rCIHM:» 
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Exhibit C: 
Customer Group: 

This •grccmoiijieiuiins lo ihi 

^ : 

(Ct7151:1 
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Agreement 

This agreement is between The Cinciigy Retail Sales^ LL-O (Cinergy), 

and the hospitals shown on the attached agreeroent tadiibit 1 

incorporated by reference into this agreement I B H H P ^ ^ ^ ' ^ ^ ^ ^ ^ ^ ^ 

J f l H H H l H B H M B H f l t is the intent of the parties to t h i s ag^reement t o 

bind Cinergy and flHHHH|H| ^ ^ terms end conditiocis set fortli 

herein. The following is the entire agreement between Cincjrgy and t h e 

^ ^ • • • • • • • i f l M K it may not be arztended except by t h e written 

agreement ofthe parties. 

This agreement is binding; on tlie parties regarding tlue sul^eot 

matter herein and both the terms and existence of the a g r e e m e n t arc tx> 

remain confidential among the pardes and may be rele3.sed to non-

parties only if ordered by a court or adminiatrative.agency o f competent 

jutrisdiction. If any issue related to the confideatiality of t h i s agrccroent 

comes before a cottrt or administrative agency of compcten.t jtirisdiction 

the party before suc^ court or adtninistrative agency s h a l l use best 

efforl:s to immediately noti^^ the other party. The parties s h a l l dtsfcnd the 

confidentiality of this agreement. "Hie parties shaj^ not circulate the 

agreement, or disclose its existence, to any employee, agent, o r assignee 

ol the party unless such employee, agent, or assignee has a n e e d to know 

for the purpose of cITectixating the agreement. 

The parties, for good consideration, agree to the following terms 

and conditions: 

347 



CONF IDENTIAl PROPRIETARY 
TRADESECRET 

3, 

S. 

Beginning I H H I I ^ H P ' . a^id through^ 
Cinergy vnU. offer to sell retail electric generation service to the 
Hospitals for all thdr CQfi&E accounts at a { • • • • • • M H l 

tariff rate ^ T h e Cincinnati 
approved Gas & Electric Company's .„,„̂ „,.,̂ ,,_ „ 

by the Public Utilities Commission of Ohio (Commisaioxi) in case 
no. 99-1658-EL-ETP 
approved in the same c a s e ^ ^ 
J H | ^ ^ ^ ^ H B B and 4 i H | | ^ H H i l ^ ^ ^ ^ P ~ ^ ^ ^ ^ purcha&e 
competitive retEul electric generation scmce from Cinergy at a 

^ they arc rcceivinLg from The 
Cincinnati Gas & Electric Company on E>cccmber 3 1 , 2004, 
The j H H B ^ j g ^ ^ ^ m i i ^ ^ff^j- indicated above vdll be a n 

CO Tiie~cincinneti Das & Electric Company 
purchasing competitive retail electric generation serwioe 
Cinergy pursuant to paragraph one.(I) above. C i n e r g y -shall 

except that 
new loatii relative tiTdual feeds shaU be subject to U:i.e terms and 
conditions set forth in paragraph six (6) of this agreesment. 

Cinergy shall 

T h e Hospitals shall comply with the tenns and condlitions ofthe 
order of the Public Utilities Commission of Ohio in c a s e no. 03-
93-EL/-ATA including the payment of regulatory transition 
charges and provider of last resort t^iarges 

p H I W : 348 
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Cinergy shall not amend the rates charged by T h e Cincinnati 
Gas 6B Electric Company for dual feeds for load e j d s t i i ^ prior to 

T h e 
CincinnatiT 6 a s 8G Electnc^^mpany may amend i t s tarilTs for 
dual feed where there is a significant increase in l o a d or for n e w 
dual feed consumers pursuant to an application approved b y 
the PubUc Utilities Commission of Ohio. 

^ . 

7. Hospitals purchasing generation service p u r s u a n t to east ing 
tarilT load management riders as of | m | | | m | [ m | H | | | m ^ mia-y 
continue to purchase generation service pursuant to such load 
management riders t h r o u ^ 

8. This agrecmient has no application to The Cincinnat i Gas & 
Electric Company's transmia^on and distribution rates a s 
approved by the Public Utilities Commission of O h i o . 

9. The J H H H ^ shall cause the 
I ^ J I ^ ^ ^ ^ ^ B B B I ^ ^ f j I c d by The Cindnnati G-a.s & Electric 
Company and M J ^ J p H H H H H m H V ^^ CB.se no. 03-93-
EL-ATA, and any related litigation. 

This agreement terminates after 

AH notices, demands, and statements to be given h e r e u n d e r shall b e 

fco^ii!?^:) 
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given in writing to the parties at the addresses appearing herein below 

and will be effective upon actual receipt: 

or such other address a s is provided in writing by the recipient from time 

to time. F'ayments shall be made by ACH or wire transfer t o the account 

designated by the payee from time to time. 

Cinergy and M H p ^ ^ defend, indemnify, and hold l iarmless t h e 

non-breaching party from any and all claims hy third p a r t i e s inchiding 

the govenunent regarding tbe enlorcement or breach of t h i s etgreeraent, 

including but not limited to, property damages, environmetxtal damages. 

contract damages, fines, or penalties arising from or in connccl ion with 

the provision or acceptance of con^jetitive retail electric se rv ice arising 

from or in connection ^dth the performance of this agreement. 

This agreement is for the exclusive benefit of the p a r t i e s and may 

not be assigned without the written consent of the non-assigning party. 

This Letter Agreement shall be governed by and cons t rued ixi 

accordance with the laws of the State of Ohio. 

Entered into oti this 

350 
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n̂  Oa behal f of Cinergy On Behalf I 

le Cincinnati Gas & Electric Company 
155 East Broad Street 
Columbus, Ohio 43215 

(CM 19'*:) 351 
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A g r e e m e n t 

This agreement is between The Cinergy Retail Sales, L1.C (Cinergy), 

and t h e ^ H H I J H f e h o w n on the attached agreement exhil»t 1 

incorporated by refcoience into this &gre :^n^^"T(( | | | |B^^®^^*^^ ^^® 

flHMtaBH|HHIHB This Agreement replaces and supersedes t l ie 

terms and conditions of the Agreement dated j H H H j j H H B b e t w e e D 

tnd Cinergy. It Is tbe intent of the parties to this agreement t o 

bind Cinergy and ^ | B H H H § ^ the tenns and condi t ions set fortJi 

herein. The following is the entire agreement between C ine rgy and t h e 

it may not be amended except h y the writ ten 

agreement of the parties. 

This agreement ts binding on the parties regarding the sub jec t 

matter herein and both the terms and existence of the agreement are t o 

remain confidential among the parties and may be r e l ea sed to noD*-

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of t i i i s agreemexit 

comes before a court or administrative agency of compctexit jurisdiclaon 

the parry before such court or administrative agency s h a l l use b e s t 

eHoTt*; to immediately notify the other party. The parties sl>all defend t!he 

confidentiality of this agreement The parties shall n o r circulate t h e 

. agreement, or disclose its existence, to any employee, a g e n t , or ass ignee 

ofthe party unless such employee, agent, or assignee has a need to k n o w 

for the purpose of elTectuatjng the agreement. 
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Tlie parties, for good consideration, agree to the following term^ 

and conditions: 

Beginning I f H M H H H H b ^ ^ ^ i^^^^^i^ fliVHHHHHIHHiK 
Cinergy wjH offer to sell retail electric generation Service to the 

|for all their CG&E accounts ai a 
__ _ of Tf ic Cincinnati 

Gas & Electric Company's • • • • M J ^ B H H i H I H I I I I ^ P P ^ * ^ ^ ^ ^ 
p y the Public Utilities Commission of Ohio (Commission) in ca se 
no. 99-1658-EL-ETP ^ 

_ ^ _ ^ ^ rcceivirig Irom The 
Cincinna^ Gas & Electric Company on Decernt>cr 31» 2 0 0 4 . 
The j j ^ m n ^ i ^ g i g ^ ^ m i i i Qfj^,, indicated a b o v e will be a h 

3, If, prior to 
in The Cincinnati Gas & E l e c t r i c Company's 

|C041^;) 
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Cmergy 
upon the issuance of a final appealable order of the Public 
Utihties Commission of Ohio satisfactory to Cinergy. 

j f 
Cincinnati Gas & Electric Company may a m e n d i t s tariffs for 
dual feed where there is a significant increase in l o a d or for n e w 
dual feed consumers pursuant to an application appioved by 
the Public Utilities CorcimiSESion of Ohio. 

7. 

contmue to purchase generation service pursuajnt to suci 
management riders t h m u ^ ^ 

m a y 
l o a d 

8. This agreement has no appUcation to Tiie Ci tadnnat i G ^ s & 
Electric Company's transmission and d is t r ibu t ion rates as 
approved by the Public Utilities Commission of O b d o . ^MHMHMJH 
shall pay the applicable transmission and distx'ibution r a t e s of 
The Cindnnati Gas 6B Electric Company as atpjproved by the 
Commission, and/or if applicablc^^ 

(co-^i^aij 

355 



1 1 / i l / o f l IttJJ J , 
• " friU. <^X4 Z ^ i 4X>^^ ^ i H w w r « / K ^ CL^ 

CONFIOENTIM- PROPRIETARY 
TRADESECRET 

ladc by The Cincinnat i gas 6fc 
Lectric Company in its application for rehearing, in Case No. 

oa-ga-EL-ATA, and any related litigation. 

i S ( 

This agreement terminates after 
occurrence of any of the follov/ing 

A. 

or upon t h e 

B. 

All notices, demands, and statements to be given h e r e u n d e r shal l be 

given in writing to the parties at the addresses s p e a r i n g herein beiow 

a n d will be effective upon actual receipt: 

(G0^l9'»n 
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or such other address a s is provided in writing by the r ec ip i en t from t i m e 

to time Payments shaD be made by ACH or wire transfer Co the account 

designated by the paycfi from time to time, 

Cinergy anMHft sha i l defend, indemnify, and hold. >iarniiess t h e 

non-breaching party from any and all claims by third p a r t i e s including 

the government regarding the enforcement or breach of t H i s afreenient, 

including but not limited to, property damages, cnvironmesntal damages, 

contract damages, fines, or penalties arising from or in ooxmectkia v / i t h 

the provision or acceptance of competitive retail electric setvioe ari^sing 

from or in connection with the performance of this a g r e e m e n t 

Tl-iis agreement is for the exclusive benefit of the part ies and m a y 

not be assigned without the written consent of the non-assigning part^^. 

This Letter Agreement shall be governed by a n d construed in 

accordance with the laws of the State of Ohio. 

Entered into on this Sth day of November: 

On behalf of Ciner^ ' On Behalf^ 

IfiUOl 

> 
I C M l ^ J 

oer*** 
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OPTION AGREEMENT 

BV AND BETWEEN 

CINERCV RETAIL SALES, LLC 

AND 

Tliis Opiion Agreement (the "Agreement") is entered into as of tfus 
Uie "Effective Date") by and between Cinergy Retail Sales. LL 

limt<6d littbiUty company, ^ i ^ H B j j ^ H U l ' ^ ^ " ' * ^ ^ ^ ^ ' ^ 

individually a "Pflny* or co l lcc iJve ly thc 'KSH'^" 

RECITALS 

WHEREAS,! 

located within the retail delivery service lemtory of The Ctticinitali Gas 
Conqiany C'CG&E")' 
WHEREAS, CRS'has been certified by the Public UtiliUes Commission of Ohio as a 
Cenifiod Retail Electric Supplier ("O^ES") and has the authority to engage in the sale of 
electrical power al fcuul; 

WHEREAS, CRS and Counterparty iJesire to establish tenns and condition for this option. 

NOW, THEREFORE, for and in consideration of the moiual covenants contained he rm, 
the Parties agree as follows: 

^{p 

ARTICLE 1 
DEFINITIONS 

The following definitions and any tenns defined in this Agreement shall apply 
hereunder. 

"•Affiliate" means, with respect to any person, any other peison (other than an indh^idual) thai, 
directly or indirectly, through one or nusrc intermediaries, controls, or is controlled by, or is under 
common control with, such person. For this puipose, ^'contior means die d t i e d or indirect 
ownership of ten (10) percent or more. 

"SstSinessJ^ax*' means a day on which Federal Reserve member banks in Ohio are open Cor 
business; and a Business Day sfaall open at E:00 a.m. ttui close at 5:00 p jn . eastem prevailing 
lime, unless oAcrwisc a ^ c d to by the Panics in writing. 

"flountgpartv's Maximum Demand" means 

Cixmzgy Coxporate Itecortta 

nimiilni 
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**Cagacitj" has the meaning set forth in any Transmission Provider's tariff or M l S O ' s 
transmission tariti, as amended from time to time, or as dcTmed in any transmission tarift o f a 
successor to MISO. 

"Contract Prir.ft" x\\^\% the price in JUS as set forth in Exhibit B to be paid by Counterparty <o 
CRS for the purchase ofthe Energy under this Agreement. 

"Ocfauliinp, Pflriy* shall have Ihe meaning specified in Section 6.1. 
* 
"Efisrsy" means electric energy of the character commonly knovm as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage ofthe Delivery Point, expressed in 
megawatt hours (MWh). 

"fivfiOLgfDeOiuli" shall have the meaning speciBed in Section 6.1. 

"FERC means the Federal Etiergy Regulatory Commission or any successor agency thereto. 

"Eiaa" means, vkith respect to a Transaction, that the only ^ c u s e for the failure to deliver Enec^y 
by CRS or the failure to receive Energy by the Counterparty is Force M^cure or the other Party's 
failure to perfonn. 

"BdLE^airemen 

"InterSLElWc'^ means, far any date the lesser of (a) two (2) percent over the per annum tale o f 
interest equal to the prime lending rate ("Prime Rate") as may be published from time to lime in 
the Federal Keservt Statistical Release H. IS; or (b) tiie maximum lawful int^est rate. 

"MBf" means megawatt. 

"Icnn" shall have the meaning specified in Article 4.1. 

Tyapsipi^ion Providers" means the emity or entities transmitdng or tran^Knttng the Eneigy 
onbehalfofCRS orCoumcipartytotheDeKvcfyPoint. 

2.1 

ARTICI^EII 
OPTION 

Counteiparty currently receives its electric service firam The GnciimaU C3as & Eicetric 
Company ("CG&E") pursuant to tbe applicAlc tariffi n«cs or will provide notice that it 
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will take cleciric service from CG&E in accordance -with ^ipl icablc CO&E tftrifT 
requireartettts. 

2.2 

2.3 In exchange 

2.4 

2.5 

3.1 

i 

ARTICLE i l l 
CRES POWER CONTRACT TERMS 

a. Enerav OuaBtt̂ Y and 

1>< Transmission Service and Charges. Transmission service will be provided i p 
accordance wlOi tbe open access transmission iarifT o f Ihe Midwest 
Independent Transmission System Operator, Inc. C^iaiges will be assessed 
consistent vrith the otherwise applicable CG&E retail tariff rates and riders as 
they maybe amended, Irom time to lime, orany successor tariff. 

^ • Contract Price. The Contract Price is set fortli in Exlubiia A and B. 

d̂  Change lo Prices. As a raall sale, fiic power sale agreement is not subyect to 
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(he jurisdiction of the FERC; nor shall cidrer Patty s e ^ to have the FERC 
assert jurisdiction over the Agreemczit. However, to the e x t e n t thai either Ihc 
FERC or Ihc Public Utilities Commis»on of Ohio asseits jurisdiction over the 
Agreement, the Parties agree that the Contract Price specified abo!Kc'B iust and 
reasonable and consistent with ibe public inieresi. 

^ Term. The term of the power sale agreemcnl shall be through 

^ G 

ARTICLE IV 
TERM OF AGREEMENT 

4 J Agieemeitr Term and Eflfeclh^c Dale. Hiis Agreement shall become, effgctiyc upon 
execution bv the Parties. This Aereement shall exiend from| 

unless tenminated earlier in accordance with the terms of 
ihis AgreemetTt ('Term"). 

4^2 A^ter Tprminaiinn The applicable provisions of this Agreement shm continue in elTect 
after termination;: thereof to tbe extent necessary to provide for firkal billing, billing 
adjustments and payments. 

5.1 Payment 

ARTICLE V 
JBXLLirfG 

[insert account information] 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 RvgmsofT>eraiilt An *£vent of Default** shall mean, vrilh respect lo a Party 
("EJefaulting Party"), the occurrence of any of Ihe following: 

6.1.1 m y representation OT wansnty made by tbe Defauhing Party herein shall at any 
lime prove to be &lse or aiisl»diiig in any respect material to this Agreement; 
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t 6.1.2 Ujc feiiure of the Dcfauhing Party to perform any covenant set foi* in th i s 
Agreement (except lo the extent constituting a separate Event o f D e ^ U J a n d 
such failure is not cured within fifteen (15) Business Days after written notice 
via certified mail thereof to the Defoulling Party; 

6.1.3 (he Defaulting Party consolidates or amalgamates with, merges with or into, o r 
transfers all or substantially all of its assets to, another emity aod, at the lime of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving o r 
tiansfcrec entity fails to assume all of Ihe obligations of sucti Party under this 
Agreement; 

^-1.4 Ihe failure to make when due, any payment required puisusnt t o this Agreement if 
such failure is not remedied within fifteen (15) Business Days after written not ice 
via ceitifted mall of such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankruptcy, insohrcncy, reorganization or similar law, or h a s 
Any such petition filed ot comm«mccd against it and such petituin is not withdrawrn 
or dismissed within Uiirty (30) days after such tiling, (ii) makes a n assignment o r 
any general arrangement for the benefit of creditors, (iii) otherwise becomes 
bariknipt or insolvent (however evidenced), (iv) has a liquidator, admjnistmtor, 
receiver, trustee, canservator or similar official appointed with respect to it or any 
substantial portion of ils property or assets, or (v) is unable to pay its debts as they 
fall due. 

^•^ Remedie§^vpon an Event of Default. Upon the occurrence (and conttnualion beyond the 
of Default with respect to a De&ultlixg Fa 

7.1 

ARTICLE Vli 
LIMITATIONS; DUTY TO Mrr iGAl i : 

Usmari&n of Remedies. Liability ami Damages. THE PARTIES CONFIRM THAT T H E 
H W R ^ S S REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREENlENT SATISFY THE ESSEhtTIAL PURPOSES HEREOF. F O R BREACH O F 
ANY PR_OVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY O R 

J 
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MEASURE OF DAMAGES IS PROVDED, SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EKO-USIVB REMEDY, 
THE OBLIGOR'S LIABILITY SHALL BE UMITED AS SET FORTH EN S U C H 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUfFY ARE WAIVED. IF NO REMEDY OR MEASURE O F DAMAGES IS 
EXPRESSLY PROVmED HEREIN. THE OBLIGOR'S L L ^ I U T Y SHALL B E 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTIiER 
REMEDIES OR DAMAGES AT LAW OR IN E(JUnT ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEffHER PARTY SHALL BE LL^BLE FOR A N Y 
CONSEQUENTIAL, INCIDENTAL, PUNriTVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES. 
BY STATUTE. IN TORT OR CONTRACrT, UNDER ANY INDEItfOTTY PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE HMflATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE O F DAMAGES B E 
WFTHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGLIGENCE OF ANY PARTY, W H E T H S l S U C H 
NEGUGENCE IS SOLE, JOINT OR CONdRtRENT, OR ACTIVE OR PASSIVE. T O 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER A R E 
LIQUIDATED. THE PARTIES ACKNOWLEDGE THAT THE D A M A C ^ A R E 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING A N 
ADEQUATE REMEDY IS INCONVENIENT AND W B LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS, 

'̂ •̂  Dutv-io Mhi^Hie. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will us^cotrunerciaUy reasonable enbrts to tninimize any damages it naay incur a s 
fi lesult ofthe other Party's perSntnance or iKm-perlbrnuoce of this Agreement. 

A R l l C L E V n i 
GOVERNING LAW • DISPUTE RESOLUTION 

SI PgycrainE Law and Jurisdidion, THIS AOREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HKEUNIffiR SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND P ^ F O R M E D IN ACCORDANCE WITH THE 
LAWS O F THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO, 

^•^ Dispute Rftwviiiiifln Any claim, controversy or dispute arising out of or relating to th i s 
Agreement, or Ihc breach titereof, shall be tesolved fidly and finally by Intiding aibitn^on 
under tKe Commercial Rules, but not the admiznstiation, of flie Aznecican Aibitiation 
Association, cxcqil to Ihe extent Uiat the Commercial Rules conflict with Ihis provisioa, i n 
which event, Ibis Agrceineat sball control. Tins arb'itrttion provision shaU not lisiil t h e 
right of either Party prior to or dunng my sudi dispute lo seek, use, and employ anctlbn-y, 
or prelirrxinaiy en* permanent rig}its andtor remedies, judidal or othmrtsc, iar the purposes 
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maintaining the sUtus quo until such lime as the aibitration award is rendered o f the 
dispute is olherv/be resolved. The atbiiration shall be conducted in Cinci iuud, Ohio and 
the laws of Ohio shall govern the construction and interpretation oflhis Agreement, excep t 
lo provisions related lo conffict of laws. Within ten (10] Business D a y s of serviw o f a 
Demaod for Arbitration, the parties may agree upon a sole arbitrator, o r i f a sole arbitrator 
cannot be agreed upon, a panel of three arbhralois sball be named. O n e arbitrator shall be 
selected by CRS and one sball be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbitrators so s^pointed b y Ihe pariies. If 
Ibe arbitrators appointed by the parties carmot agree upon ihe thaid arbitrator within ten 
(10) Business Days, then either Party may apply lo any Judge in any cotirt of competeni 
jurisdiction Ibr appointment ofthe third arbitrator. Tht^ shall be no discoveiy daring the 
arbitration other than ihe occhange of information thai is provided lo t h e arbitrator(s) by 
the Parties. The arbhratoi(s) shall have the authority only to award equitable relief and 
conipensaloty damages, and shall not have the aulhoiily to award puni t ive damages or 
other Ron-compensalory damages. The decision of the arbi(ralor(s} shall be rendered 
within sbity (60) Business Days after Ihe date of Ihe selection ofthe arbitrators) or within 
such period as the Paities m ^ otherwise agree. Eadt Party shall b e r e s p o n s e for the 
fees, expenses and c i ^ s mcurred by Ihe arbitrator ai^inled by each Party, and Ihc fees , 
expenses and costs ofthe third arbitrator(or single aibitrator) shall be b o r n e equally by the 
Parties. The decision of the aibitrators) shall be final and binding and may not be 
appealed. Any Party may apply to any court having junsdtction to enforee the decision of 
the arbitraior(5) and to obtain a judgment thereon. 

Notwiihsiandtng the foregoing, Ihe Parties may cattcel or terminate this Agreemeta in 
accordance with ils terms and conditions without being required lo ibllow the procedures 
set forth in diis Aixiclc. 

ARI7CLEXK 
MISCELLANEOUS 

^ I Rcpreseniflfans and Wairantjes. On Ihe Effective Date and on the date of cnleritigiQto t h i s 
Agreement, each Party rqiresents and warranls to Ihe other Party that : (a) it is duJy 
organized, validly existing and in good standing under Ihe laws of the juiisdtction o f i ts 
formation and is <iualtfted to conduct ils business in each jtniadiotioci; (b) H has al l 
regulatory autbotizatiwis necessary for it lo legally perfonn its obltgaiions under t h i s 
Agreement and any OIIKT docutnentaUon relattiag lo Ihis Agreement; (c) Ihe execotioii, 
dcliveiy and perfoimance of this Agreement and any odier documtfitation relating to t h i s 
Agreemem are within its powers, have been duly authorized by all necessary action and d o 
not violate any of the tenns and conditions in ils governing documents, any contntcis &o 
which il is a party or any bw, rule, rqguhdton, order or sunilar provbion ^splicable to i t ; 
(d) there are no bankmpicy proceedings pending or being contemplated by it or, lo i t s 
knowledge, threatened agimist it; (e) there is not petK&tg or, to lis knowiedge, UnetOened 
against it orany of ils affiliates any legal proceedings that coukl matecially adversely afG:ct 
its ability to perform its obligation under this Agreement or any other doeument idoting t o 

r 
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this Agreement; (f> no Event of Default or even! v ^ c h , with the giying o f notice or lapse 
oftime. or both, would constitute an Event of DeTauH wi^i respect to it has occtnr«d and is 
continuity and no such evem or circumstance would occur as a pcsultof its entering into or 
performing ils obligations under Ihis Agreement or any other document relating to this 
Agreemem or any Transaction; and (g) it is acting for its own account, has made its o w n 
independent decision to emer into this Agreemcnl and as to whether such Agreement is 
appropriate or prop«- for It based upon m ovm judgment, is not relying upon the advice or 
reeoiiuncndations of (he other Party in so doing, TSA is capable of assessing the zn^ t s of 
and t/ndec^tanding and understands and accepts, the tenns, condilioiis and risks of tttis 
Agreemcnl. 

9^ AssignmenL This Agreement shall be assignable by CRS without tfae Counterpazty's 
consent provided sudi assignment is lo any other dtiecl or indirect subsidiary of Cinergy 
Corp. provided that sucb direct or indirect subsidiary has an equivalent o r h i ^ c r credit 
rating than CRJS. Any other assignment by either Party of Ihis Agreement o r any rights o r 
obligation hereunder shall be made only with the wiicten consent of die o ther Party, which 
consent shall not be unreasonably withheld. 

9.3 Notices. Alt notices, requests, statements or payments shall be made a s spcci6ed bcfow. 
Notices required to be m writing ^ 1 1 be delivered by letter, fhcsin^e or other 
documemary form' provided there is some fonn of confirmation that the receiving party 
actually received the notice. Noiice by regular mail shall be deemed to have been 
received three (3) Business Days alter it has been sent Noiice by facaimile or hand 
dclivciy shall be deemed to have been received by the close of the Business Day on wtach 
it Was transmitted or hand delivered (unless transmitted or hand delt^ered after dose o f 
normal business hours, m whIcb case it^iail be denned to have been leceived al tbe ck)se o f 
the next Business Day). Notice by ovemig^ or couner shall be deemed to have been 
received two (2) Business Days afler it has been sent. A Parly may change iu addresses 
by providing notice ofthe same in accordanoc with this Sectbn 9.3. 

To CRS: 

To Counterparty; 
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9.4 General. This Agreement constitutes Ihe entire agreement between tKc Pardes relating to 

the subject roaUer contemplated by Ibis Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint eHbns of the Parlies and stoll not be 
constnied against one Parly or the other as a result of Ihe preparation, substitution, 
submission or other event of negotiation, drawing or execution hereof. No amendment or 
modiitcation to this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement slialf not mipan any rights enforceable by any 
third pany (other than a petniltted successor or assignee bound to this Agreement). No 
Waiver by a Party of any defauh by ihe other Party shall be construed as a waiver of any 
other de^uU. Any provision dechired or rendered unlawful by any applic^leoaun of law 
or regulatory agency or deemed unlaw&l because of a statutory change will not otherwise 
affect ihc remaining lawful obligations that arise undw diis Agreement. The headings 
used hcn»n are for convenience and reference purposes only. All indemmiy and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9-3 ConfidenHaljty. Neitiier Party shall disclose the ̂ ĉems or conditions of this Agreement to a 
third party (other than the Party's «np!oyecs. AfRliates, lenders, cour^sel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) ^cept in order lo comply with any applicable law. rcgiiladon. or in 
connecdon with any court or regulatory proceeding applicable to SUK^ Par^. provided, 
howeva. each Party shall, to the extern practicable, use reasonable efforts to prevent or 
limit the disclosuit. The Parties shall be entitled lo all remedies avajlable ol law or in 
equity lo enforce, or seek relief in connection witht Ihis confidrntialiiy obligalam. 

9-^ Coumcipar^s. This Agreement may be separately executed in coimterparts each of which 
when so executed shall be denned to con^ltute one and the same Agreement 

9.7 This Agrieement_jtifieigedes and rqilaces in its entirety the agreement between CRS aiKl 
Counteiparty t ^ l S H H B P B M P f c i l J E J ^ ! ! ^ ^ "'̂ ^ ^ ^ ^ setUemenl agreonents 
between Coumerparty ana d n e r g ^ o t p . or any other Cinergy entity related to PUCO 
Case No, 99.1658-EL-ETP. By signing Ihis Agieement. Counleiparty, CRS and Cinergy 
Corp. (on behalfof all Cinergy eniiries) agree to this provision. 

r 
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f he Parties have caused this Agtwmcnt to be executed by Iheu- duly authorized 
reptcsentatives in multiple oounterparts as ofthe Effective Date, 

CINHRGY RETAIL SALES, LLC COUNTERPARTY 

As to clause 9.7: 

CINER< 

10 
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Customer 
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Customer Group 

This agrceriKni pcnainslo Ihc Mlowi 
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1 L INTRODUCTION 

2 

3 OL PLEASE STA TE YOUR NAME, ADDRESS AND POSITION. 

A AL My name is Beth Hixon. My business address is 10 West Broad Street, Suite 

5 1800, Columbus, Ohio 43215-3485. I am employed by the Office ofthe Ohio 

6 Consumers' Counsel ("OCC" or "Consumers' Counsel") as Assistant Director of 

7 Analytical Services. 

8 

9 Q2. WOULD YOU PLEASE SUMMARIZE YOUR EDUCATIONAL AND 

10 PROFESSIONAL HISTORY? 

11 A2. I received a Bachelor of Business Administration degree in accounting from 

12 Ohio University in June 1980. For the period June 1980 through April 1982,1 

13 was employed as an Examiner in the Field Audits Unit ofthe Ohio 

14 Rehabilitation Services Commission ("ORSC")- In this position I performed 

15 compliance audits of ORSC grants to, and contracts with, various service 

16 agencies in Ohio. 

17 

18 En May 1982,1 was employed in the position of Researcher by the OCC. In 

19 1984,1 was promoted to Utility Rate Analyst Supervisor and held that position 

20 until November 1987 when I joined the regulatory consuUing firm of Berkshire 

21 Consulting Services. In April 1998,1 returned to the OCC and have 

22 subsequently held positions as Senior Regulatory Analyst, Principal Regulatory 

23 Analyst and Assistant Director of Analytical Services. 

-1 -
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1 Q3. WHAT EXPERIENCE DO YOU HAVE IN THE AREA OF UTILITY 

2 REGULATION'/ 

3 A3. In my positions with the OCC, and as a consultant with Berkshire Consulting 

4 Services, I have performed analysis and research in numerous cases involving 

5 utihties' base rates, fuel and gas rates and other regulatory issues. I have worked 

6 with attorneys, analytical staff and consultants in preparation for, and htigation 

7 of, utility proceedings involving Ohio's electric companies, the major gas 

8 companies and several telephone and water utilities. At the OCC I also chair the 

9 OCC's cross-functional internal electric and gas teams, participate and/or direct 

special regulatory projects regarding energy issues and provide training on 

regulatory technical issues. 

HAVE YOU PREVIOUSLY SUBMITTED TESTIMONY BEFORE 

REGULA TOR Y COMMISSIONS? 

Yes. I have submitted testimony before the Public Utilities Comraission of Ohio 

('TUCO" or "Commission") in the cases listed m Attachment 1. As shown on 

this Attachment, I have also submitted testimony in a case before the Indiana 

Utility Regulatory Commission. 

10 

11 

12 

13 

14 

15 

16 

17 

IB 

19 

Q4. 

A4. 

2-



CONEIDENinA]., - Hixon Testimony Case No 03-93-EL-ATA 

1 Q5. WHAT DOCUMENTS HA VE YOU REVIEWED IN THE PREPARATION OF 

2 YOUR TESTIMONY? 

3 A5. I reviewed various documents from Duke Energy Ohio's Case No. 03-93-EL-

4 ATA and the cases consohdated with that case for hearing and decision in 2004. 

5 ("Posl-MDP Service Case") Since the Post-MDP Service Case began when the 

6 regulated electric distribution utility now known as Duke Energy Ohio was 

7 known as Cincinnati Gas & Electric I will refer to that utility in my testimony as 

S either Duke Energy Ohio ("DE-Ohio") or Cincinnati Gas and Electric. ("CG&E") 

9 Documents from the Post-MDP Service Case which I reviewed include the 

10 PUCO's December 9, 2003 Entry, September 29,2004 Opinion and Order and 

11 November 23,2004 Entry on Rehearing and various CG&E filings in the case. 

12 From the portion of the current case after the remand from the Supreme Court of 

13 Ohio in 2006 ("Post-MDP Remand Case") 1 have reviewed responses to OCC 

14 discovery issued after the Remand» documents provided pursuant to subpoenas by 

15 the OCC and transcripts of depositions taken by the OCC. 

16 

17 IL PURPOSE OF TESTIMONY 

18 

19 Q6, WHAT IS THE PURPOSE OF YOUR TESTIMONY IN THIS 

20 PROCEEDING? 

21 A6. The purpose of my testimony is to bring to the attention ofthe Commission 

22 certain side agreements and arrangements made by CG&E-affiliated companies 

23 with I 
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The side agreements were a part of CG&E's efforts to obtain support 

3 for PUCO approval of a rate stabihzation plan acceptable to CG&E. I 

4 recommend the Commission review and take into consideration these side 

5 agreements in this Post-MDP Remand Case. 

6 

7 IIL CASE OVERVIEW - POST-MDP SERVICE AND POST-MDP REMAND 

8 

9 Q7. WHEN DID THIS CASE COMMENCE? 

10 A7. PUCO Case No. 03-93-EL-ATA was initiated when CG&E filed an Application 

11 on January 10,2003 to modify its non-residential generation rates to provide for 

12 market-based standard service offer pricing and to establish an alternative 

13 competitive-bid service rate option subsequent to the market development period. 

14 This 2003 CG&E proposal for a competitive bidding process ("CBP") and a 

15 market-based standard service offer ("MBSSO") were collectively described as a 

16 Competitive Market Option ("CMO").* Numerous parties and the Commission's 

17 staff (**StafrO fded comments inMarch and April 2003 on CG&E's proposals. 

18 

19 On December 9,2003, the Commission issued an entry that, among other things, 

20 consolidated various pending matters regarding CG&E and requested that CG&E 

21 file a "rate stabihzation plan"" ("RSP") in keeping with the Commission's poHcy 

January 2003 AppUcation at t 

^ Entry at 5 (December 9, 2004). 
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1 Statements regarding the post-MDP pricing of generation service by other utilities 

2 in Ohio. In several electric cases, the PUCO estabhshed three goals for a rate 

3 stabilization plan: 

4 (I) rate certainty for consumers, 

5 (2) financial stability for the utility and 

6 (3) the further development of competitive markets^ 

7 

8 Q8. WHA T WAS CG&E '5 RESPONSE TO THE PUCO *S DECEMBER 2003 

9 REQUEST TO FILEANRSP? 

10 A8, On January 26, 2004 CG&E filed an Electric Reliability and Rate Stabilization 

11 Plan ("ERRSP") with the Pl}CO. CG&E asked the Commission to either (1) 

12 adopt the Competitive Market Option filed by CG&E in January 2003, "consistent 

!3 with the language and intent of RC. Chapter 4928," or (2) adopt the ERRSP 

14 CG&E had just filed in January 2004, which contained rates for generation 

15 ser\'ice proposed by CG&E that included non«bypassable charges/ 

16 

t? Q9, HOWDID THE POST'MDP SERVICE CASE PROCEED AFTER JANUARY, 

18 2004? 

19 A9. Following CG&E'S filing of its ERRSP, numerous parties moved to intervene in 

20 this proceeding, a procedural schedule was set by the Attorney Examiner and 

21 discovery was conducted by parties. CG&E submitted pre-filed testimony on 

•̂  First Energy, Case No. 03-146l-EL-b"NC, Entry at 4-5 (September 23, 2003); Cincinnati Gas & Electric, 
Case No. 03-93'EL-ATA, Order at 15 (September 29, 2004). 

'' January 2004 App! ication at 8,10 and 11. 
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April 15, 2004 in which it described a "revised ERRSP." Staff filed testimony on 

April 22, 2004 and intervenors, including the OCC, filed testimony on May 6, 

2004. 

An evidentiary hearing began on May 17, 2004 but was subsequently delayed 

when a stipulation was filed on May 19,2004 ("Stipulation") in these cases that 

described anotherplan of service ("ERRSP Stipulation Plan"). CG&E, the 

PUCO's Staff, 

executed the Stipulation. 

did not execute the Stipulation. 

20 QIO. HOWDID THE FILING OF THIS STIPULATION IMPACT THE POST-

21 MDPSERVICE CASE? 

22 AlO. The parties who did not execute the Stipulation were permitted a very short period 

23 during which they could inquire into the Stipulation by means of discovery. Tbe 

- 6 -
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1 OCC sought copies of side agreements between CG&E aiid other parties to the 

2 Post-MDP Service Case, and CG&E refused to provide copies of such 

3 agreements. The first witness appeared at hearing on May 20, 2004 (based on 

4 pre-filed testimony not related to the Stipulation). The OCC began the hearing on 

5 May 20, 2004 with an oral Motion to Compel Discovery ofthe side-agreements. 

6 The Motion to Compel Discovery was denied. ^ 

7 

8 CG&E filed supplemental testimony on May 20,2004 in support ofthe 

9 Stipulation, and Staff Witness Cahaan submitted testimony supporting the 

10 Stipulation on May 24,2004. The OCC a n d ^ d p u b m i t t e d testimony in 

11 opposition to the Stipulation on May 26,2004. The hearing resumed on May 26, 

12 2004 (after two days in recess) for the presentation ofthe testimony by witnesses 

13 for CG&E, the O C C , f m f and tiie Staif. 

14 

15 Ql l . WHAT WERE THE MAJOR POST-^HEARING LANDMARKS IN THESE 

16 PROCEEDINGS? 

17 Al l , The Commission's Order in the Post-MDP Service Case was issued on September 

18 29, 2004, which approved the May 19,2004 Stipulation with modifications and 

19 conditions. Several parties, including CG&E and the OCC, filed applications for 

20 rehearing on October 29,2004. CG&E asked the PUCO to either i) approve its 

21 original CMO proposal; ii) approve the May 19,2004 Stipulation (i.e. unaltered 

22 by the PUCO); or iii) approve a new alternative proposal rate plan C'Alternative 

Tr. Vol II at 9- 15. 
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1 ProposaF'). This Alternative Proposal had an array of new and different charges 

2 that had not been investigated or been subject to a hearing. 

3 

4 CG&E's Alternative Proposal was built on the four conditions placed by the 

5 PUCO on the Stipulation in its September 29, 2004 Order and introduced new 

6 charges and modified previously proposed charges, hi a November 23,2004 First 

7 Entry on Rehearing, the PUCO adopted (in principal part) the Alternative 

8 Proposal. The Commission ordered CG&E to make certain filings with the 

9 PUCO before some ofthe rate increases provided for in the Alternative Proposal 

10 could be placed into effect. 

n 

12 The OCC submitted its second apphcation for rehearing, which was denied in a 

13 Second Entry on Rehearing dated January 19,2005. The Commission's last 

14 action was an "Order on Rehearing" on April 13,2005, tiiat addressed the return 

15 pricing methodology for nonresidential shopping customers. 

16 

17 The OCC fled a Notice of Appeal on May 23,2005. After argument before the 

18 Supreme Court of Ohio, the Court issued an opinion on November 22,2006. The 

19 Court decided that the PUCO erred by failing to compel Hie disclosure of side 

20 agreements and erred by failing to properly support modifications to post-MDP 

21 rates and made in its entry on rehearing.^' The Court remanded tl)e case for 

22 additional consideration by the Commission. 

^ Ohio Comumery Counsel v. PubUc Vtil Comm,, 111 Ohio St.3d 300, 2006-Oliio-5789 al K95 
(''Consumers' Counsel 2006*'). 

8-
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An abbreviated timeline is illustrated by the chart below showing some ofthe key 

activities in the Post-MDP Service Case which I have discussed. 

Post-MDP Service Case: 
DE-Ohio (CG&E) Case No. 03-93-EL-ATA et al. 

Date 
1/10/03 

3/03 & 4/03 
12/9/03 

' 1/26/04 
3/9/04 

5/17/04 
5/19/04 
5/20/04 
5/20/04 
5/24/04 
5/26/04 
5/26/04 
9/29/04 
10/29/04 

11/23/04 
12/27/04 
1/19/05 
4/13/05 
5/23/05 
11/22/06 

Filing/Event/Activity 
CG&E Competitive Market Option Application 
Comments on CG&E's CMO 

1 Entry requesting CG&E to file an RSP 
CG&E Proposed CMO or ERRSP Application 
Objections to CG&E proposed ERRSP 
Evidentiary hearing begins 
Stipulation between CG&E and parties filed 
Evidentiary hearing 1 
Supplemental Testimony of CG&E filed 
Supplemental Testimony of PUCO Staff filed 
Evidentiary Hearing 
Supplemental Testimony of Intervenors filed 
PUCO Opinion and Order 
Applications for Rehearing 
(including CG&E's Alternative Proposal) 
First Entry on Rehearing 
Second Applications for Rehearing 
Second Entry on Rehearing 
Order on Rehearing on return pricing 
OCC Notice of Appeal to Supreme Court 
Supreme Court Order remanding to PUCO 
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1 012, WHA T HAS OCCURRED SUBSEQUENT TO THE SUPREME COURTS 

2 NOJ^MBER 2006 DECISION IN THIS CASE? 

3 A12. On November 29, 2006, the Attorney Examiner issued an Entry in the above-

4 captioned cases^ that provided for a "hearing . . . to obtain the record evidence 

5 required by the court" and ordered that a prehearing conference be held on 

6 December 14, 2006.^ The above-captioned cases were consolidated ("Post-MDP 

7 Remand Case"). A procedural Entry was issued on February 1,2007 that, among 

8 other matters, set a cut-off date for discovery and a hearing date for March 19, 

9 2007. 

10 

11 Q13. HAS THE OCC'S DISCOVERY REVEALED ANYTHING SIGNIFICANT 

12 THAT YOU BELIEVE SHOULD BE CONSIDERED BY THE 

13 COMMISSION? 

14 A13. Yes. The OCC's discovery activities in the Post-MDP Remand Case have 

15 revealed the manner in which CG&E, using its affiliated companies and side 

16 agreements never revealed in the Post-MDP Service Case hearings, was able to 

17 eliminate the opposition by large users of electricity to CG&E's rate plan 

18 proposals. My testimony discusses the many reasons the existence ofthese side 

19 agreements is important for the Commission's consideration. 

20 

The Commission's November Entry did not include Case No. 06-1068-EL-UNC regarding proposed FPP 
rate increases for 2007. Case No. 06-1068-EL-UNC was added by the Artomey Examiner during the 
prehearing conference conducted on Decciriber 14, 2006. 

" Novembei Entrv at 3, ̂ |(7). 

10-
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I IV. THE SIDE AGREEMENTS 

1 

3 A. THE PREPUCO ORDER AGREEMENTS 

4 

5 014. WIU T ARE YOU REFERRING TO B Y THE TERM ''PRE-PUCO ORDER 

« AGREEMENTS'! 

1 A14, I am using the term "Pre-PUCO Order Agreements'' to refer to several agreements 

8 made by CG&E-affiliated companies with 

9 ^ H M i ^ ^ H which were entered into prior to the PUCO's September 29,2004 

10 Order and which were also related to the May 19,2004 Stipulation in this case. 

11 The agreements were entered into] 

12 

13 015. WHO WERE THE PARTIES TO THESE AGREEMENTS? 

14 A15. I am aware of five Pre-PUCO Order Agreements between CG&E-affiliated 

15 companies and Customer Parties to the Post-MDP Service Case, as shown in the 

16 table below and contained in noted Attachments to my testimony. In four of 

17 these agreements, the CG&E-affiliated company known as Cinergy Retail Sales, 

IS LLC was involved, acting in one agreement as an "agent'' for Cinergy Corp, In 

19 the fifth agreement, the CG&E-affiliated company was Cmergy Corp. 

-11 
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1 Pre-PUCO Order Agreements 
1 Date 1 Agreement between: | And: 

Jcinergy Retail Sales, LLC 

Cinergy Retail Sales, LLC 

Cinergy Corp through its 
agent, Cinergy Retail 
Sales, LLC | 
Cinergy Corp. ^ ^ ^ ^ V 
Cinergy Retail Sales, LLC ^^^B 

Attachment 
2 

3 
1 

4 
5 

6 1 

3 Q16. WHAT IS THE COMPANY KNOWN AS CINERGY RETAIL SALES, LLC? 

4 A16. Cinergy Retail Sales, LLC ("CRS') was formed on December 9, 2003 in the state 

5 of Delaware by Cinergy Capital & Trading, Inc., which is a subsidiary of Cinergy 

6 Investments, Inc. Cinergy Investments, Inc. is a subsidiary of Cinergy Corp. At 

7 the time ofthese Pre-PUCO Order Agreements; CRS was not a Certified Retail 

8 Electric Supplier in Ohio. CRS applied for certification with the PUCO on 

9 August 23, 2004 and was issued certification on October 7, 2004 effective 

10 September 23,2004.'** At the time of its certification application, CRS indicated 

11 that it was not currently serving any retail or wholesale customers, but that its 

^ August 23, 2004 Application by Cinergy Retail Sales, LLC at Exhibits A-13 and A-I4, Case No. 04-
1323-EL-CRS. 

'" October 7, 2004 Certificate 04-124(1) issued in Case No. 04-1323-EL-CRS. 

12-
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J principal business interest was providing gas and electric service to retail 

2 customers. 

3 

4 In April 2006 CRS changed its name to Duke Energy Retail Sales, LLC 

5 ("DERS).'*̂  DERS remained a subsidiary of Cinergy Capital & Trading, Inc. 

6 Cinergy Capital & Trading, Inc. remained a subsidiary of Cinergy Investments, 

7 Inc. whose parent company is Cinergy Corp. Duke Energy Corporation owns 

8 Cinergy Corp. DERS did not serve any customers as of December 31,2005 and 

9 had neither Ohio intrastate sales of electricity nor gross receipts for 2005. 

10 

H 277. HOW ARE THESE PRE-PUCO ORDER AGREEMENTS RELATED TO THE 

12 POST'MDPSERVICE CASE? 

13 Al 7. While each Pre-PUCO Order Agreement had specific tenns and conditions, tlie 

K common threads among these five agreements between CG&E-affiliated 

15 companies and CG&E customers who were parties to the Post-MDP Service Case 

16 ("Customer Parties") are that each agreement dealt with the (I) provision of 

17 generation service to Customer Parties during the proposed ERRSP period, (2) , 

18 reimbursement of proposed ERRSP charges to Customer Parties, (3) support by 

19 Customer Parties for CG&E's Stipulation in tbe Post-MDP Service 

August 23, 2004 Application by Cinergy Retail Sales, LLC at Exliibit A-14, Case No. 04-1323-EL-CRS. 

'̂  May 30, 2006 DERS filing, Case No. 04-1323-EL-CRS. 

'"' 2005 Intrastate Annual Report filed by DERS with the PUCO on August 3, 2006. 

- 1 3 -
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1 Case and (4) termination provisions tied to the outcome in the Post-MDP Service 

2 Case. 

4 Q18. UNDER THE STIPULATION WHICH THE CUSTOMER PARTIES 

5 AGREED TO SUPPORT PURSUANT THE PRE-PUCO ORDER 

6 AGREEMENTS, WHAT WERE CG&E'S PROPOSED MBSSO 

1 COMPONENTS? 

8 AI8. CG&E proposed the following MBSSO components in its ERRSP Stipulation 

9 Plan in May, 2004: 

Market Based Standard Service Offer (MBSSO) Components 
CG&E Stipulation (May 19, 2004) 
9/29/04 PUCO Opinion & Order at 7-11 

i 

Tariff Generation rate 

Rate Stabilization Charge (RSC) 
Annually Adjusted Component 
(AAC), including Emission 
Allowances (EA) 
Fuel & Purchased Power (FPP) 

Residential (eff. 1/1/06) 
Bypass able 
Bypassable for first 
25% of load switching 

Ison-bypas sable 
Bypassable 

Non-Res. (eff. 1/1/05) 
Bypassable 
Bypassable for first 
25% of load switching 

Non-bypassable 
Bypassable 

10 

U Q19, HOW WERE THE PRE-PUCO ORDER A GREEMENTS RELA TED TO THE 

12 PRO VISION OF GENERA TION DURING THE PROPOSED ERRSP 

13 PERIOD? 

14 AI9, In each Pre-PUCO Order Agreement, CG&E customers] 

15 

16 

17 

18 

Agreements attached to my testimony, 

14-
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

^ ^ ^ ^ ^ ^ ^ ^ 'et overall, each 

Agreement does deal with Customer Parties' 

so I will present provisions which illustrate this. For 

example, under a provision in the! 

17 Q20. DID THE PRE-PUCO ORDER AGREEMENTS CONTAIN 

'"̂  Attacliment 2 at Bate starr?) 348, Provision 1. 

-15 
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021. UNDER THE PRE-PUCO ORDER AGREEMENTS DIDl 

The Stipulation referenced in this provision refers to the Stipulation filed on May 

19, 2004 in the Post-MDP Service Case. 

'" Attachment 2 at Bate stamp 348, Provision 2. 

'̂  Attachment 2 at Bale stamp 349, Provision 9. 

16-
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1 Q22, WERE THE PRE-PUCO ORDER AGREEMENTS^ 

10 

11 

12 

13 

A22, 

hi this Agreement, the term "Cinergy" was used to refer to CRS. 

14 Q23. YOU HAVE USED THE CRS A N D ^ g / g g g / i G R E E M E N T AS AN 

15 EXAMPLE, HOWDID THE COMMON THREADS YOU DESCRIBE APPLY 

16 TO THE OTHER PRE-PUCO ORDER AGREEMENTS? 

17 A23. The terms and conditions in the other agreements did differ from the CRS and 

18 Hospitals agreement, but the common threads can be seen in each agreement's 

19 specific provisions. For the! 

20 ^ ^ ^ ^ ^ H J u s t o m e r Parties durini 

21 " ^ 

22 

Attachment 2 at Bate stanip 349, at B. 

17-
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4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

IS 

19 

Attachment 3 at Bate stanip 328, Provision 1(a). 

Attachment 3 at Bate stamp 329, Provision 1 (b). 

Attachment 3 at Bate staii^ 330, Provision 6. 

-18 
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Cinergy in this agreement refers to CRS. 

1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 Q24, WHAT PROVISIONS IN THE PRE-PUCO ORDER AGREEMENT WITH 

\9 lEU-OHIO WERE RELATED TO THEFOURAREAS YOU HAVE 

20 DESCRIBED AS COMMON THREADS? 

21 A24. Part ofthe terms and conditions in t h e ^ ^ ^ H ^ ^ B A g r e e m e n t between Cinergy 

22 Corp, through its agent CRS, ^ < ^ H | H | ^or the benefit of certau 

' Attachment 3 at Bate stanip 330, Provision 10. 

19-
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customers, related I 

4 

5 

6 

7 

8 

9 

10 

1! 

12 

13 

14 

15 

16 

17 

18 

19 

" Attachment 4 at Bate stamp 342, Provision I. 

•̂' Attacliment 4 at Bate stamp 343, Provision 1, 

20 
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Under 

The term "Cinergy" as used in this] 

Corp, tiirough ils agent CRS. 

Agreement refers lo Cinergy 

10 

n 

12 

13 

14 

15 

16 Q25, DID THE PRE-PUCO ORDER AGREEMENT WITH^ 

17 PROVISIONS SIMILAR TO AGREEMENTS WITH 

18 

19 A25. Yes. The Pre-PUCO Order Agreement witl 

20 dealing wilhj 

21 

ONTAIN 

id contain provisions 

~̂  Attachment 4 at Bate stamp 344, Provision 7. 

^̂  Attacbnent 4 at Bate stan-q? 344, at A. 

21 



CONFIDENTIAL ~ Hixon Testimony Case No. 03-93-EL-ATA 

3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

However, the 

Agi-eement with ^ m î i some respects differed from the three Agreements I've 

just discussed. 

First, t h ^ ^ | ^ m [ A g r e e m e n t is between Cinergy Corp. an 

not a party to the agreement and not mentioned m relationship ti 

CRS is 

ERRSP periodj 

Thus, during the proposed 

from CG&E-

Second, under this Pre-PUCO Order Agreement, Cinergy Corp, 

'̂  Attachment 5 at 1 (first page not numbered). Provision 1. 

'•̂  Atiacbraeni 5 at 2, Provision 2, 

-22 
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)0 

11 

12 

Provisions in this Pre-PUCO Order Agreement with] •elated to 

Provisions in this agreement also provided for 

13 Q26. DID THE PRE-PUCO ORDER AGREEMENT WITHi CONTAIN 

14 PROVISIONS WITH THE COMMON THREADS YOU HAVE DESCRIBED 

15 IN THE OTHER AGREEMENTS? 

16 A26. Yes, however, the Pre-PUCO Order Agreement ^^^^wtf/g^^ Q^̂ ^̂  different 

17 from and more complicated than the other four agreements. Yet despite the 

differences and complexity, the common threads I have identified are in this 

agreement wil 

Attachment 5 at 2, Provision 5. 

Attachineat 5 at 2, at B. 

-23 
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3 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

T h e ^ ^ ^ ^ ^ B Agreement between CRS anc j^^^^ i s predicated on the fact 

that for some t imc^^^Hhad beei ^ ^ ^ ^ ^ ^ ^ ^ ^ 

[[CG&E & PSI Energy, 

Inc.]''^. The agreements behind these] 

referenced in the "WHEREAS" clauses ofthe] 

LO my testimony. 

rare 

Agreement shown in 

I am aware that at the time of Ibis a g r e e m e n ^ ^ ^ J was concerned about 

m CG&E's proposed ERRSP t h a l ^ ^ B ^ ^ ^ ^ ^^^^ ^^ 

pay. In his deposition on February 21, 2007,1 

In the! [Agreement, terms and conditions relating to 

The Cinergy Operating Companies arc defined as "The Cincinnati Gas &. Electric Con^any ("CG&E") 
and PSI, Energy, Inc." in the December 14. 2000 Confirmation Letter Agreement witlt New linergy 

-24-
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

was expected to continue to have 

Attachment 6 at Bate stamp 1175, Provision 1. 

25-
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1 A27. Yes. Unde; 

4 Q28. COULD THE OUTCOME OF THE POST-MDP SERVICE CASE{ 

17 

19 

7 A28. ^ ^ H A provision 

8 those in the other Pre-PUCO Order Agreements,̂  

9 

10 

11 

12 

13 

14 

15 

16 

similar to 

20 Q29. COULD PRO J^SIONS IN THESE FIVE PRE-PUCO ORDER 

21 AGREEMENTS HAVE IMPACTED CG&E? 

" Attachment 6 at Bate stamp 1178, at E. 

'•̂  Attachment 6 al Bate stamp 1177, Provision 11 

-26 
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1 A29. Yes. While CG&E was not a named party to these agreements, several ofthe 

2 agreements between CRS and Customer Parties included provisions in which 

3 CG&E appears to have made commitments. Examples of such agreement 

4 provisions that committed CG&E to an action, or lack of action, include: 

5 

6 

7 

9 

10 

n 

12 

13 

14 

15 

16 

17 

18 

19 

Attachment 2 at Bate stamp 349, Provision 6. 

'* Attaclmient 2 at Bate stamp 349, Provision 7. 

'̂ ' Attachment 3 at Bate stamp 330, Provision 5. 

27-
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10 

11 Q30. WAS CG&E INVOLVED IN NEGOTIATING THE PRE-PUCO ORDER 

12 AGREEMENTS THAT CRS AND CINERGY CORE HAD WITH 

13 

14 A30, 

15 

16 

17 

18 

19 

20 

I am aware that Mr. Greg Ficke, former President of CG&E, said in his 

deposition of February 29,2007 that he was involved for CG&E in the process 

ofthe negotiations of agreements between CRS and other parties m the 

He also stated that in negotiating t h e s e g m i y g r e e m e n t s 

there were a number of Cinergy Service employees that did work for a number of 

different affiliates, such as legal staff 

'̂ Attacliment 3 at Bate stanip 330, Provision 7. 

^̂  Attachment 6 at Bate stamp 1176, Provision 4 

-28 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

An illustration of CG&E's awareness of and involvement in the process that led 

to the Pre-PUCO Order Agreements can be seen in documents provided to the 

OCC f r o m ^ ^ H | | H | | | ^ ^ H [ ^ ^ ^ ^ ^ ^ ^ H H The OCC asked discovery 

for documents transmitted between DE-Ohio affiliated companies andj 

wjth references to RTC, FPP. RSC, AAC, IMF, SRT cliarges or the Insufficient 

Return Notice Fee. hicluded in the responsive documents are the two e-mails 

^^*^^flllli|B^l'i^^^ indicate CG&E was involved in the discussions that 

to i i ^ £ ^ H | | H H | ^ ^ H | ^ H H | H ^ H I | H H I i ^ '̂̂ ^ 

first e-mail, < ^ ^ ^ € < i f l ^ H | ^ k > ^ | | | l | | | H | H B communicates to 

t h e f l l i m H m i l l i m i l l l ^ t o and 

a ^^'^^^fllJHiJiil^millilililV (̂  ̂ ^̂  
^ ^ ^ • w a s listed as the party to whom notice 

should be sent for Cinergy [i.e. CRS] and Mr. Colbert signed agreement "on 

behalf of Cinergy" as "Senior Counsel, The Cincinnati Gas & Electric 

Company") The terms attached to the e-mail included the offer of a Cinergy 

affiliated CRES to 

In response to this 

ith an e-mail that was copied 

Attachment 7 - Ohio Hospital Association response to OCC No. RP6. 

-29 
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1 Q3L OTHER THAN{ 

2 ^ / [ g ^ Y O U H A VE PREVIOUSLY DESCRIBED, DID THE 

3 A GREEMENTS PRO VIDE FOR 

5 A31. Provisions in two ofthe Pre-PUCO Order Agreements provided for 

9 

10 

II 

12 

13 

14 

15 

B. THE PRE-REHEARING AGREEMENTS 

16 Q32. WHAT ARE THE "PRE-REHEARING AGREEMENTS''? 

17 A32. In order to distinguish a second group of agreements from the Pre-PUCO Order 

18 Agreements I have just discussed, I am using the term "Pre-Rehearing 

19 Agreements". These are agreements made by CG&E-affihated companies with 

fl^^H|HH^^HH||HB|^H||||^H^mpand the 

21 Commission's September 29, 2004 Order and prior to the PUCO's November 23, 

'''* Attachment 2 at Bate stamp 348, Provision 4. 

"' Attachment 4 at Bate stamp 343, Provision 3. 
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2004 Entry on Rehearing and which were also related to the CG&E's October 29, 

2004 Alternative Proposal in this case. 

Q33. WHO WERE THE PARTIES TO THESE AGREEMENTS? 

A33. I am aware of five Pre-Rehearing Agreements between CG&E-affiliated 

a n i ^ ^ ^ ^ H ^ ^ | ^ ^ ^ B | ^ ^ ^ ^ H | B H ^ ^ ^ B , as shown in 

table below and contained in the noted Attachments to my testimony. Each of 

these Pre-Rehearing Agreements! 

1 Pre-Rehearing Agreements 
Date 

^^^H 
^^^1 

Agreement between: | And: 
Cinergy Retail Sales, LLC l H B B ~ ~ 

Cinergy Retail ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
Cinergy Corp dirough ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ H 
agent, Cinergy Retail Sales, ^ ^ ^ ^ ^ ^ ^ H B ^ H V 

Cinergy Corp. ^ ^ ^ ^ ^ ^ ^ ^ 
Cinergy Retail Sales, LLC ^ ^ H l 

Attachment 
8 

9 

10 
11 
12 

10 

11 Q34. WHY WAS THERE A SECOND SET OF AGREEMENTS 

12 

13 A34. The Pre-Rehearing Agreements were entered in to after the PUCO's September 

14 29, 2004 Order which approved the Stipulation with modifications and conditions. 

15 Issuance of this PUCO Order in October, 2004 seems to have sensed as the 

16 impetus for these Pre-Rehearing Agreements. This can be seen through review of 

17 the provisions in these agreements, 

31-
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iandj 

In addition, I aware that in depositions 

[both who were employees of Cinergy 

Services ''̂  and familiar with the agreements, have said that] 

3 

4 

5 

6 

7 

S 

9 Q35. HOW ARE THE PRE-REHEARING AGREEMENTS RELATED TO THE 

10 POST-MDP SERVICE CASE? 

11 A35. In a similar manner to the Pre-PUCO Order Agreements, each Pre-Rehearing 

12 Agreement had specific terms aid conditions, but again, common threads related 

13 to the Post-MDP Service Case did exist among the agreements. Each agreement 

14 dealt with thel 

15 

16 

17 

18 

19 

•*̂  "Prior to the merger between Cinergy Corp. and Duke Energy Corp. Cinergy Service. Inc. provided 
various admiaistrative services to the Cinergy companies. Follov '̂ing tiie merger between Cinergy Corp. 
and Duke Energy Corporation in April 2006, Cinergy Services became Duke Energy Shared Services." 
Second Supplemental Testimony of DE-Ohio Witness Stcffen (2/2S/07) at 1. 
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1 Q36. UNDER THE ALTERNATIVE PROPOSAL CONTAINED IN CG&E'S 

2 APPLICA TION FOR REHEARING, 

6 A36. CG&E's proposed the following MBSSO components in its Alternative Proposal 

7 in October, 2004: 

Market Based Standard Service Offer (MBSSO) 
Components 
CG&E Alternative Proposal (October 29,2004) 
] i/23/04 Entry on Rehearing at 7 - 9 

Tariff Generation rate 

Rate Stabilization Charge (RSC) 
Annually Adjusted Component 
(AAC) 
Fuel & Purchased Power (FPP), 
including Emission Allowances 
(EA) 
Infrastructure Maintenance Fimd 
(IMF) 
System Reliability Tracker (SRT) 

RES (effective 1/1/06) 
Bypassable 
Bypassable for first 25% 
of load switching 
Bypassable for first 25% 
of load switching 

Bypassable 

Hon-bypassable 
Non-bypasable 

Non-RES (effective 1/1/05) 
Bypassable 
Bypassable for first 50% of 
load switching 
Bypassable for first 50% of 
load switching 

Bypassable 

Non-bypassable 
Non-bypassable 

10 037. HOW WERE THE PRE-REHEARING AGREEMENTS RELATED TO THE 

11 

12 

13 A37. As was the case with the superseded agreements, in each Pre-Rehearing 

U Agreements, 

15 

- 3 3 -
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1 

2 

3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

18 

19 

17 Q38. DID THE PRE REHEARING ORDER AGREEMENTS CONTAIN 

20 A38. Yes. These Pre-Rehearing Agreements contained provisions, 

21 

"̂̂  Attachment 8 at Bate stamp 354, Provisjan I. 

*•' Attachment 8 at B^te stamp 354, Provision 1. 
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greement between CRS andj 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

Also different was a statement included that 

The last part of this statement seems logical, 

given that the PUCO's Order had made fuel adders bypassable and if j 

However, it does not seem logical that CRS and 

fhen under the Commission's 

September 29, 2004 Order, 

Attachment 8 at Bate starry 354, Provision 2, 

Attachment 8 at Bate Stnn^ 354, Provision 2. 

Attachment 8 at Bate Stamp 354, Provision 2. 
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4 Q39. UNDER THE PRE-REHEARING AGREEMENTS DID CUSTOMER 

5 PARTIES 

7 A39. 

9 

10 

U 

12 

13 

14 

15 

16 

17 

18 

19 

20 

*̂  Order at 32-33 (September 29, 2004). 

'̂̂  Attachment 8 at Bate stamp 356, Provision 9 
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1 CG&E filed an Application for Rehearing on October 29, 2004 in tlie Post-MDP 

2 Service Case. 

4 Q40. WERE THE PRE-REHEARING A GREEMENTS 

5 

6 A40. 

1 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

limilar to the conditions in the Pre-PUCO Order Agreements, 

In this Agreement, the term "Cinergy was used to refer to CRS. 

19 Q4L AS YOU HAVE AGAIN USED THECRSANDf^^gg^4GREEMENT 

20 AS AN EXAMPLE, WOULD YOU PLEASE EXPLAIN HOW THE COMMON 

21 THREADS YOU DESCRIBE APPLY TO THE OTHER PRE-REHEARING 

22 ORDER AGREEMENTS? 

Attachment 8 at Bate stamp 356, at B. 
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I A41. Under the 

4 

5 

6 

7 

S 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

'̂ Attachment 9 at Bate stamp 321, Provision 2(A). 

" Attachment 9 at Bate starry 322, Provision 2(B). 
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Under a 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 Q42, WERE THERE PROVISIONS IN THE PRE-REHEARING ORDER 

16 AGREEMENT WITH\ 

17 t g ^ t m O U H A VE DESCRIBED? 

18 A42. Thef 

19 

20 

21 

between Cinergy Corp, through its agent CRS, an< 

'ofthe Agreement which states that, 

Illustrating this is 

Attachment 9 at Bate stamp 323, Provision 8. 

Attachment 9 at Bate stamp 334, Provision 12. 
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4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

For these customers. 

As in the superseded agreement this Pre-

Attachment 9 at Bate stamp 335, Provision L 

*̂  Attachment 10 at Bate stamp 336, Provision 1. 

"" Attachment 10 at Bate stamp 338, Provision 8. 
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Rehearing Agreement had 

5 Q43. DID CINERGY CORP, HAVE A PRE-REHEARING ORDER 

6 AGREEMENT W I T H ^ j f g f H A T CONTAIN PROVISIONS WITH 

1 THE SAME COMMON THREADS AS THE OTHER PRE-REHEARING 

8 AGREEMENTS? 

9 A43, ' ^ 

flHIillllHIIimilHHHiBlv In this agreement 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Under! this Agreement, Cinergy Corp. would] 

Attachment 10 at Bate stan^ 338, at A. 

Attachment II at 2, Provision 1. 
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9 Q44. WAS THERE A PRE-REHEARING AGREEMENT BETWEEN CRS AND 

10 

I I 

15 

16 

17 

18 

19 

20 

21 

]THATSUPERSEDED THE PRE-PUCO ORDER AGREEMENT 

OF THE SAME PARTIES? 

that was entered 

into o n ^ ^ ^ g / l / ^ g g M - superseded those parties'^^^^^fAgreement, but 

its terms and conditions replicated in many ways the earlier agreement. The 

12 A44. Yes. A Pre-Rehearing Agreement between CRS and 

13 

14 

Pre-Rehearing has provision 

provision in this agreement 

^ Attachment 11 at 2, Provision 5. 

"'AttachmeDt 11 at 3. at B. 
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6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

Attachment 12at Bate stamp 1184, Provision 2. 

*̂  Attachment 12 at Bate stanq? 1182, Provision 1. 

64 Attachment 12 at Bate stamp 1182-1183, Provision 1 
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10 

11 

12 

13 

14 

15 Q45, UNDER THIS PRE-REHEARING AGREEMEMENT, WAS 

^̂  Attachment 12 at Bate stamp 1184, Provision 4. 

^̂  Attachment 12 at Bate stamp 1184, Provision 10. 
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I Q46. DID THE RE-REHEARING AGREEMENT CONTAIN 

A A46. 

5 

6 

7 

10 

11 

12 

13 

14 Q47. IN DISCUSSING THE PRE-PUCO ORDER AGREEMENTS YOU NOTED 

15 SEVERAL THA T COULD HA VE IMPACTED CG&E. WERE SIMILAR 

16 PRO VISIONS ALSO IN THE PRE-REHEARING AGREEMENTS? 

17 47. Yes. Earlier in my testimony I hsted five provisions m the Pre-PUCO Order 

Agreements ̂ i ^ h f H l | ^ ^ H H | | | | H | | | | | | | | | | | | | | | | | | | ^ ^ appeared to have 

19 committed CG&E to an action or lack of action. Those five provisions are also 

contained i n ^ ^ B ^ H I B I ^ H ^ H ^ H ^ B ^ ^ e - R e h e a r i n g 

'̂' Attachment 12 at Bate stamp 1185, at B. 

^̂  Attachment 12 at Bate stamp 1185, Pi'ovision 13. 
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1 

2 

3 

4 

5 

6 

7 

8 

9 

W 

11 

12 

13 

14 

15 

16 

17 

18 

19 

Agreements.̂ '̂  For the provision in the Pre-Rehearing Agreement withj 

the following language about CG&E, 

As with the Pre-PUCO Order agreements, it also appears that CG&E did have 

awareness and involvement with the Pre-Rehearing Agreements. In the 

response to OCC discovery, ^'in an e-mail dated rom 

Ind notes that 

'inasubsequen 

sent an amended agreement to 

Attachment 9 at Bate stamp 322-323, 
and Attachment r2 at Bate stamp 1184,1 

"̂ Attachment 9 at Bate stamp 322,J 

'̂ Attachmeni 13 •^^^•e-mai l includedj 
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1 Q48. WERE THE CRS[ 

3 

4 AGREEMENTS? 

5 A48. Yes, 

^ALSO IN THE PRE-REHEARING 

'for Cinergy Services fiomj 

that role, he tracked the documents that made up the Pre-PUCO Order 

Agreements, the Pre-Rehearing Agreements and the Option Agreements. He also 

prepared calculations from these agreements to determine 

'̂ Attachment 8 at Bate stamp 355, Provision 4 (Hospitals) and Attachment 10 at Bate stamp 337, Provision 
4 (lEU-Ohio). 
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I C. THE OPTION AGREEMENTS 

2 

3 Q50. WHAT ARE THE OPTION AGREEMENTS? 

4 A50. These are agreements by CRS with individual customers who were the 

5 Customers Parties in the Pre-Rehearing Agreements withj 

6 ^ ^ _ _ ^ ^ ^ ^ ^ ^ _ ^^^ Option Agreements were entered into after the 

7 PUCO's November 23, 2004 Entry on Rehearing, during the perio< 

There are no Option Agreement wit 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

It does appear that, pursuant to thê  

between Cinergy Corp an< 

illustration ofthe request forj 

re-Rehearing Agreement 

For the 

it also appears that 

agreement resulted in 

agreement 

're-Rehearing Agreement between CRS and 

[owever, this 

For example, in 2005 under this 

Attachment 14. 
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invoice to^^^Hbnd calculations for the 

testimony,f^HHas billed for the 

does not appear tliat 

fAs can been seen in the 

ittached to my 

However, it 

!, as.the agreement stated, since 

10 Q5L WHAT CUSTOMERS ARE PARTIES TO THE OPTION AGREEMENTS? 

11 ASI. OCC was provided copies of twenty-two Option Agreements between CRS and 

customers who • | | ^ H | | | ^ | | ^ ^ | ^ | ^ ^ | | ^ ^ | H | H H ^ ^ H V 

These customers 

were part of one of the three "customer groups" with which there were Pre-

12 

13 

14 

15 

16 

17 

18 

19 

20 

Rehearing Agreements As shown 

in the table beiow, ofthe twenty-two Option Agreements, fourteen are with 

[which I have not listed here by name. There are six Option 

Agreements with g / j ^ g g ^ ^ a n d two Option Agreements withj 

While each Option Agreement may have specific terms and conditions 

for each customer, for purposes of discussing these agreements I will use as 

Attachment 12 at Bate stamp 1182, Provision L 

Attachment 15 at Bate Stamp 1159 through 1163. 

Attachment 16. 
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4 

5 

6 

7 

8 

9 

10 

11 

12 A52. 

13 

14 

15 

16 

Q52. 

CONFIDENTIAL - Hixon Testimony Case No. 03-93-EL-ATA 

examples one Option Agreement from each ofthe three ''customer graups" that 

are attached to my testimony. 

Date Agreement between: 

Cinergy Retail Sales, LLC 
Cinergy Retail Sales, LLC 
Cinergy Retail Sales, LLC 
Cinergy Retail Sales, LLC 
Cinergy Retail Sales, LLC 
Cinergy Retail Sales, LLC 
Cinergy Retail Sales, LLC 
Cinergy Retail Sales, LLC 

inergy Retail Sales, LLC 

In addition to this table above showing the Option Agreements, attached to my 

testimony is a table shovidng all the agreements provided to OCC in which CRS 

was a party, by "customer group", and forJUJJPi.e. Pre-PUCO Order 

.A.greements, Pre-Rehearing Agreements and Cation Agreements)/' 

WHAT ARE THE GENERAL PROVISIONS THAT ARE COMMON TO 

EACH OF THE OPTION AGREEMENTS? 

In general, under each Option Agreement with CRS,| 

Attachment 18. 
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1 

2 

.1 

4 

5 

6 

7 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

is attached to my testimony 

As another example, for thej 

'using the following formula: 

Attachment 17 at Bate stamp 80-81 and 
^ ^ id at Bate standi 34 and 4 

"''-' Attachment 17 at Bate stamp 89, at Exhibit A 

'̂* Attachment 19 at Bate stan^ 432-433. 

at Bate staittp 3 and ^ ^ ^ B 
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10 

11 

12 

13 

14 

15 

16 

IS attached to 

my testimony. 
82 

The third example is ai which is for 

is attached to my testimony. 84 

17 Q53, WHAT ARE THE COMPONENTS OF CG&E'S PUCO-APPROVED MBSSO 

18 AND 

^̂  Attaclunent 17 at Bate stamp 11, at ExJiibit A. 

**- Atlachmenl 19 at Bate stan^ 887-SSS. 

^̂  Attachment 17 at Bate stamp 44, at Exhibit A. 

^ Attachment 19 al Bate stamp 654-655. 
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1 A53. The following table shows CG&E's MBSSO components: 

Market Based Standard Service Offer (MBSSO) Components 
PUCO-Approved 

11/23/04 Entry on Rehearing, 1/19/05 Second Entry on Rehearing and (a) fb) 

Tariff Generation rate 

Rate Stabilization Charge (RSC) 
1 Annually Adjusted Component 

(AAC) 
j Fuel & Purchased Power (FPP), 

including Emission Allowances 
Infrastructure Maintenance Fund 
(IMF) 
System Reliabihty Tracker (SRT) | 

RES (effective 1/1/06) | Non-RES (effective 1/1/05) 

Bypassable 
Bypassable for first 
25% of load switching 
Bypassable for first 
25**/o of load switching 

Bypassable 

Non-bypassable 
Non-bypassable (b) 

Bypassable 
Bypassable for first 50% of 
load switching (a) 
Bypassable for first 50% of 1 
load switching (a) | 

1 

Bypassable 

Non-bypassable 

Bypassable (a) (b) | 

(a) Non-RES bypass of RSC, AAC & SRT subject to notice by cnstomers of a CRES contract through 
12/31/08 & agreement to other provisions per CG&E tariffs (CG&E TariffSheet Nos. 55.1 (RSC). 51.1 
(AAC) and 56.1 (SRT)) 

(b) In the PUCO's 11/23/04 entt^ on rehearing it determined the SRT would be unavoidable in 2005 (except 
for shopping credit customers), but tltat avoidance in subsequent years would be determine in a case later in 
2005. On 11/22/05 the PUCO adopted a Stipulation in Case No. 05-724-EL-UNC tliat provided for the SRT 
to be unavoidable and that all residential customers may return to CG&E's MBSSO at tlie RSP price. (Order 
at 3 - 5) 

3 Q54. WHY WERE THERE CRS OPTION AGREEMENTS THAT SUPERSEDED 

4 THE PRE-REHEARING A GREEMENTS? 

5 A54. According to DE-Ohio's response to OCC hiterrogatory No. RI 103, rather than 

6 continuing the Pre-Rehearing Agreements, the Option Agreements were entered 

7 into because: 

8 the Commission made material amendments to the alternate 

9 proposal effectively rejecting it and terminating the November 

10 contracts referred to above. Upon termination DERS had an 

11 obligation to enter into discussions to see if the parties could 

12 negotiate contracts pennitting the parties j 
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3 

4 

5 

6 

7 

8 

9 

10 

II 

12 

13 

14 

15 

16 

17 

18 

19 

20 

I am aware that this general concept and belief that the Pre-Rehearing 

Agreements were terminated by the outcome in the Post-MDP Service case at the 

PUCO is also shared by other employees of DE-Ohio affiliated companies. Mr. 

Ficke stated that he believed the '"previous agreements, the] 

agreements, would have been voided by the Commission's Actions." As another 

example ,^fmsaid that he believed thcfl||||H|[^greGment with the 

members was not effective because the Commission did not put back in place the 

original stipulation or adopt the alternative proposal with the modifications. 

In addition, a "history" related to the Option Agreements that was provided by 

Mr. Jim Ziolkowski, a witness for DE-Ohio in the Post-MDP Service case,̂ ^ 

when he was asked to provide "the concept behuid the CRES payments" also 

provides insight as to reasons for the Option Agreements. As explained in this 

history, in Etecember 2004 it was decided that to have the "Cinergy CRES" 

provide generation "was too risky, and Cinergy essentially decided to not follow 

through with the contract" According to Mr. Ziolkowski, negotiations were 

entered into by Cinergy *Svith each of tlie parties and it was agreed to make 

^̂  Attachment 20. 

**'' Mr. Ziolkowski was an employee of iu the Rate Department of Cinergy Services who m 2006 took over 
from Mr. Duff the the duties of calculating option payments under the Option Agreements. 
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monthly or quarterly payments in lieu of offering generation service from the 

CRES ,.87 

4 Q55. IF THE OPTION AGREEMENTS WEREENTERTED INTO AFTER THE 

5 PUCO'S DECISION IN THE POST-̂ MDP SERVICE CASE, HOW ARE 

6 THEY RELATED TO THE CASE? 

1 A55, All three sets of side agreements relate to CG&E's efforts to obtain support for 

8 PUCO approval of a rate stabilization plan acceptable to CG&E. In the first two 

9 sets of agreements, DE-Ohio affiliated companies 

10 

11 

12 

13 

14 

15 

16 

17 

IS 

19 

20 

21 

fOnce it was determined that the PUCO's 

decision could invalidate the agreements and that provision of generation under 

those agreements by a DE-Ohio affiliated CRES was too riskyJ 

Attachment 21. 
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THE IMPORTANCE OF THE SIDE AGREEMENTS TO THIS CASE 

3 Q56. DO THE SIDE AGREEMENTS YOU HA VE DISCUSSED HA VE A 

4 BEARING ON WHETHER THE COMMISSION SHOULD APPROVE ONE 

5 OF THE COMPANY'S PROPOSALS THAT WAS PROVIDED TO THE 

6 COMMISSION IN THE POST-MDP SERVICE CASE? 

7 A56, Yes. I have concerns that connect the review ofthe side agreements that I have 

8 discussed in this testimony to the Commission's decision regarding Duke Energy 

9 Ohio's proposals. These concerns relate to: 

10 A 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

22 

B. 

D-

Regulatory problems presented by the side agreements, including 

discrimination, 

Exclusion ofthe OCC from negotiations, and a course of secret 

negotiations that resulted in support for the Stipulation and for CG&E's 

Alternative Proposal by parties who, due to side agreements, would not 

bear the burden ofthe rale increases proposed by CG&E. 

Ohio Adm. Code 4901:l-35-02(C). 
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6 

7 

8 

9 

10 

M 

12 

13 

14 

15 

16 

17 

1 Q57. WHAT ARE YOUR OVERALL CONCERNS REGARDING THE SIDE 

2 AGREEMENTS AND THE COMMISSION'S RULES REGARDING POST-

3 MDP PRICING? 

4 A57, In a proceeding in which Duke Energy Ohio's proposed post-MDP pricing 

5 proposals are reviewed, it is important to return to the roots for such a proceeding. 

During 2003, the Commission undertook an extensive effort to develop rules for 

the post-MDP pricing ofgeneration service (Ohio Adm. Chapter 4901:1-35, 

4901:1 -3 5-01 through 4901:1-35-06, or "Rule 35'"). The Post-MDP Service Case 

first developed during 2003 and Rule 35 became effective in May 2004 ~ in time 

for the apphcation of Rule 35 to pricing after the MDP for Duke Energy Ohio's 

customers. My counsel informs me that Rule 35 was promulgated according to a 

statutory requirement that was part ofthe electric restructuring legislation in Ohio. 

Rule 35 has extensive requirements regarding fixed and variable pricing for 

generakon standard service offers as well as requirements for a competitive 

bidding option that do not bear a close relationship to the Duke Energy Ohio 

proposals in the Post-MDP Service Case. 
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1 A. SUBSTANTIAL SUPPORT FOR THE RATE PLANS 

2 

3 Q58. DO YOU HA VE A SPECIFIC CONCERN REGARDING THE SIDE 

4 AGREEMENTS AS THEY RELA TE TOi 

6 ASS. Yes. Upon the advice of counsel and my familiarity with the Commission's rules, 

7 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

20 

21 

Ohio Adm. Code 4901: l-35-02(C). 

Order at 6 (September 29,2004). 
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W 

11 

B. MARKET DEVELOPMENT 

12 Q59. WHAT CONCERNS DO YOU HAVE REGARDING THE SIDE 

13 AGREEMENTS RELATED TO THE COMMISSION'S POST-MDP PRICING 

14 RULES? 

15 A59. Upon the advice of counsel and my familiarity with the Commission's rules, the 

16 other ofthe two waiver provisions in the post-MDP pricing rules provides that the 

17 "Commission may waive any requirement of Chapter 4901:1-35 ofthe 

18 Administrative Code for good cause shown or upon its own motion." In its 

19 December 9, 2003 request for CG&E to file an RSP in the Post-MDP Service 

20 Case the Commission stated its reasoning that "[a]s the competitive retail market 

Ohio Adm. Code 4901 :l-35-02(C). 

Ohio Adm. Code 4901 :L35-02(B). 
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