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CINERGY RETAIL SALES, LLC

AND

is Option Agreement (the "Agreement") is entered into as of W
"Effective Datc™) by and between Cinergy Retail Sales, LL a

imited liability company, and Children's "Counterparty”), a

corporation (cach individually a "Party” or co e anes '

RECITALS

WHEREAS, CRS has besn certified by the Public Utilities Cormmission of Ohio as a
Certificd Retail Electric Supplier (“CRES™) and has the authority to engage in the sale of
electrical power at retail;

*,? WHEREAS, CRS and Counterparty desire 1o establish terms and condition for this option.

NOW, '_THEREFORE. for and in consideration of the mutual covenants contained herein,
the Parties agree as follows:

ARTICLE [
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply
hereunder. )

"Affiliste™ mcans, with respect to any person, any other person (other than an individua!) that,
directly or indirectly, through onc or more imermediaries, controls, or is controlled by, or is under
common control with, such person. For this purpose, “control” means the direct or indirect
ownership of ten (10) percent or more.

"Business [Yay” means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. castem prevailing
lime, unless gtherwise agreed 10 by the Partics in writing.

- PR— - - ——— - -
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“Capacity” has the meaning set forth in any Transmission Provider's tariff of MISO's

transmission triff, as amended from time to time, or as defined in any transmission tariff of a
successor to MISO. :

"Contract Price” means the price in $US as set’ forth in Exhibit B to be paid by Counterparty to
CRS for the purchase of the Energy under this Agreement.

“Defaulting Party™ shall have the meaning specified in Section 6.1.

Energy" means clectric energy of the character commonly known as three-phase, sidy hertz

electric encrgy that is delivered at the nominal voltage of the Delivety Point, cxpresséd in
megawatt hours (MWh). , ,

“Event of Pefauli™ shall have the mwning specified in Section 6.1.
“FERC” means the Federal Energy Regulatory Commis;ﬁgm or any Successor agency thereto.

"Fitm” means, with respect to a Transaction, that the only excuse for the failure to deliver Energy

by CRS or the failure 10 receive Energy by the Counterparty is Force Majeure or the other Party's
N failure to perform.

IO e

Im_szsl_&tg means, for any date the Iesser of (a) wo (2) peroent over the per annum rate of
interest equal to the prime lending rate ("Prime Rate") as may be published from time to time in
the Federal Reserve Statistical Release H. 15: or (b) the maximum lawful interest rate,

"MW means megawatt.

*Term" shall have the meaning specified in Article 4.1,

“Irapsmission Providers” means the entity or entities transmiiting or transporting the Energy
on behalf of CRS or Counterparty to the Delivery Point.

ARTICLER

OPTION
2.1  Counterparty currently receives ns':elecmc scrvice from The Cincinnati Gas & Electric
Company (“CG&E"™) pursuant to the applicable tarifs rates or wili provide notice that it
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k-/‘_ » will take electric service flom CG&E in accordance with applicable CG&E tariff

<D

2.2

ARTICLE III :
CRES POWER CONTRACT TERMS

3.1

b. Transmission Service and Charges. Transmission service will be provided in
accordance with the open access (ransmission tariff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retail tariff rates and riders as
they may be amended, from time to time, or any successor tariff,

¢. Contmuct Price. The Contract Price is set forth in Exhibits A and B.

d. Change to Prices. As a retail sale, the power sale agreement is not subiect to
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c. Tenn. The term of tlic power sale agrecment shall —
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ARTICLE IV
TERM OF AGREEMENT

ABE"—'E‘—ImMcm_Ms This Agrecment MF bemml dfw!iﬁ
preement shall oxiend from
. unless termineted eardier in ance oS O

“Term™).

4.1

42  Afe Jeminaion. The applicable provisious of this Agreement shall continuce in cffect “"
sfter tenuination thercof to the extent necessary to provide for final lnllmg, billing
adjustments and payments.

ARTICLE V1
DEFAULTS AND REMEDIES

6.1 Em.sf_b_s[m_ An "Evest of Default” shell mean, with respect to a Peny
("Defaulting Payty=), the cccurrence of any of the following:

6.1.1 any representation or weranty made by the Defaulting Paty herein shall s any
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6.12 the failure of the Defaulling Party to perform any covenant sei forth in this
Agreement {(except to the extent constituting a separate Event of Default,} and
such failure is not cured within fifteen (15) Business Days after written notice
via certificd mail thereof to the Defauiting Party;

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
wansfers all or substantially all of its assets to, another entity and, at the time of such
tonsolidation, amalgamation, merger or wansfer, the resulting, surviving or
transferee entity fails to assume all of the obligations of such Party under this
Agreement;

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if
such failure is not remedied within fifteen (15) Business Days after written notice
via certified mail of such fatlure is given by the other Party; or

6.1.5 the Defauking Pany (i) files a petition or otherwise commences Or ecquiesces in &
proceeding under any bankrupicy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days afier such fling, (ii) makes an assignment or
any general amangement for the benefit of creditors, (iii) otherwise becomes
bankrupl or insolvent (however evidenced), (iv) has a liquidator, administrator,

receiver, trustee, conservator or similar official appointed with respect to it or any 4

substantial portion of its property or assets, or (v) is unable to pay its debis as they

fall due. - !
6.2 fes upon £ Defiuli, Upon the ocourrence (and continuation beyond the |

licable cure peried) of an Event of Default with respect fo.a Defaulting Party,

ARTICLE VII
LIMITATIONS: DUTY TO MITIGATE
7.1 Limitation of Remedies, Liabillty and Damages. THE PARTIES CONFIRM THAT THE

EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR.
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLWUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LA W OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LLIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE, TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty to mitigate dnma.gcs and covenants
that it will use commercially reasonable efforts to minimize any damages it may incur as
a result of the other Party’s performance or non-performance of this Agreement.

GOVERNING LAW - DISPUTE RESOLUTION

Goveming Law and Jurisdiction, THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolutiop. Any claim, controversy or dispute arising out of or relating to this
Agreement, o the breach thercof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the sdministration, of the American Arbitration
Association, except to the extent that the Commercizl Rules conflict with this provision, in
which event, this Agrcement shall control. This arbitration provision shall not limit the
right of e ither Party prior to or during any such dispute to seek, use, and empby ancillary,
of preliminary or permancnt rights and/er remedies, judicial or otherwise, for the purposes
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Maintaining the status quo until such time as the arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govern the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the parties may egree upon a sole arbitrator, or if a sok arbitrator
canno! be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be
stlected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the two arhitrators so appointed by the partics. If
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
(10) Business Days, then either Party may apply to any judge in any court of competent
Jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parlies. The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendercd

~ within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within

such period as the Partics may otherwise agree. Each Party shall be responsible for the
fees, cxpenscs and costs incurred by the arbitrator appointed by each Party, and the foes,
expenses and costs of the third arbitrator {or single arbitrator) shall be borne equatly by the
Partics. The decision of the arbitrator(s) shall be final and binding and mey not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Partics may cancel or terminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures

- set forth in this Acticle.

ARTICLE IX
MISCELLANEOUS -

Representations and Warranties. On the Effective Date and on the date of entering into this
Agrecment, cach Party represents and warrants to the other Party that: (a) #t is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and v qualified to conduct its business in each jurisdiction; (b) i has all
regulatory authorizations necessary for it to legaliy perform its obligations under this
Agrecment snd any other documentation relating o this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the 1erms and conditions in its governing documents, any coniracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
(d) there arc o bankauptcy proceedings peading or being contemplated by it or, to its
knowledge, threatened against it; (¢) there is not pending o, to its knowledge, threatened
against it or any of its affiliates any legal prooeedings that could materially adversely affect
its ability to perform its obligation under this Agreement or any other document relating (o
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this Agreement; (f) no Event of Default or event which, with the giving of ootice or lapse
of time, or both, woukd constitute an Event of Default with respect toit has occurred and is
continuing and no such event or circumstance would occur as a result of its entering inte or
performing its obligations under this Agreement or any other document relating to this
g‘tgmemem or any Transaction; and (g) it is acting for #s own account, has made its own

decision to emter into this Agreement and as to whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recommendations of the other Party in so doing, and is capable of assessing the merits of
and understanding and understands and accepts, the terms, conditions and risks of this
Agreement,

Assignment. This Agreement shall be assignable by CRS without the Counterparty’s
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivalerat or higher credit
rating than CRS. Any other assignment by either Party of this Agreoment or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
consent shal} not be unreasonably withheld,

Notices. All notioes, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form’ provided there is some form of confirmation that the receiving party
aclually received the notice, Notice by regufar mail shall be deemed to have been
received three (3) Business Days after it has been sent. Motice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
! was transmitted or hand delivered (unless transmitied or hand defivered afier close of
normal business hours, in which case it shall be decried to have been received at the close of
the next Business Day). Notice by ovemight or courier shal) be deemed to have been
received two (2) Business Days afier it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3.

Te CRS:
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Genesal This Agreement constitutes the cntire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or execution hereof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
exccuted by both Parties. This Agreement shall not impart any rights enforceable by any
third party (other than s permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other defauli. Any provision declared or rendered unlawful by any applicable couri of law
or regulatory agency or deemed unlawiul because of a statutory change will not otberwise
affect the remeining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years.

Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a
third party {(other than the Party's employees, Affilistes, lenders, counsei, accountants or
advisors who have a nced to know such information and have agreed to keep sich terms
confidentinl) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or
limit the disclosure. The Parties shall be entitled to all remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

Counlerparts. This Agreement may be scparately executed in counterparts cach of which
when so executed shall be deerned to constitute one and the sanre Agreement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated as well as any other settlement agreements
between Counderparty and Cinergy Corp. or any other Cinergy catity related to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cinergy entities) agree to this provision.
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( The Parties have caused this Agreement to be exccuted by ther duly authorized . '

representatives in muftiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC

COUNTERPARTY

As10 clausc 9.7:

10
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Customer Groups
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BY AND BETWEEN
CINERGY RETAIL SALES, LLC
AND

This Option Agreement (the "Agreement”) is entered inta as of this

ml’fcmve Date") by and between Cinergy Retail Sales, LLC ( a Uela
imited liability company, and "Coumc-pany“), r-:orpmanon (each

individually a “Party" or collectively the *Parties

" RECITALS
‘wizRsss, (Y. o
within the retail delivery service territory of The Cincinnati Gas & Electric Company

(‘CG&E").

WHEREAS, CRS has been certificd by the Public Utilities Commission of Ohio as &
Certified Retail Electric Supplier (‘CRES"™) and has the authority 10 engage in the sale of
electrical power at retail;

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option,

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Partics agree as follows:

ARTICLEI
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply
hercunder.

“Affiliate" means, with respect to any person, any other person (other than an individual) that,
directly or indirectly, through one or mare intermediaries, controls, or is controlled by, oris under

common control with, such person. For this purpose, “control” meaars the direct or indirect
ownership of ten (10) percent or more.

“Business Day" means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastemn prevailing
time, unless atherwise agreed to by the Parties in writing.

“Counterparty’s Maximur Demand” meaes RN

Cinergy Corporate Records K

: lmr@tﬁlinmmmumm

Document Cm:le
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“Capacity” has the meaning set forth in any Transmission Provider's taniff or MISO's
transmission tariff, as amended from time to time, or as defined in any transmission tariff of a

successor to MISO.

"Contract Price means the price in $US as set forth in Exhibit B to be paid by Counterparty to
CRS for the purchase of the Energy under this Agreement,

“Defaulting Party” shall have the meaning specified in Section 6.1.

“Energy” means electric energy of the character commonly known as three-phase, sixty heriz
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in

megawatt hours (MWh).
“Event of Default” shall have the meaning specified in Section 6.1.
"FERC" means the Federal Energy Regulatory Commission or any successor agency therelo,

“Ejrm” means, with respect to 3 Transaction, that the only excuse for the failure to deliver Energy
by CRS or the failure to receive Energy by the Counterparty is Force Majeure or the other Party's

failure to perform.

"me_ll_m" means, for any date the fesser of (=) wo (2) percent over the per annum rate of
mnterest equal to the prime lending rate (*Prime Rate") as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawiul interest rate.

“MW" means megawatt,
“Yerm" shall have the meaning specified in Aticle 4.1.

“Transmission Providers* means the entity or entities transmitting or transporting the Energy
on behalf of CRS or Countesparty to the Delivery Point.

ARTICLE IX
OPTION

2.1 Counterparty currently receives its electtic service from The Cincinnati Gas & Electric
Company (“CG&E") pursuant to the applicable tariffs rates or will provide notice that it
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€ will take electric service from CG&E in accordance with applicable CG&E tariff
requircments,

, ARTICLE I
@ _ CRES POWER CONTRACT TERMS

b. Transmission Service and Charges Transmission service will be provided in
accordance with the open access transmission tanff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retail tariff rates and riders as
they may be amended, from time to time, or any successor tariff.

n

Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change to Prices. As a retail sale, the power sale sgreement is not subject to

. .. 239
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- < the jurisdiction of the FERC; nor shall either Party seck to have the FERC .
assert jurisdiction over the Agreement. However, to the extent that cither the

FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the
Agreement, the Parties agree that the Contract Price specified above is just and
reasonable and cossistent with the public - interest.

ARTICLE 1Y
TERM OF AGREEMENT
4.1 ment Term_and, Effective Date. This Agreement shall become effective upon
execution by the Parties. This Agreement shall extend from S -cu:h and
including, m;;; terminated earlier in accordance with the terms of

this Agreement (“Term™).

42 After Termination. The applicable provisions of this Agreement shall continue in effect
aﬁjﬂ' termination thereof to the extent necessary to provide for final billing, billing
adjustments and payments. '

7

o}
i

ARTICLE V
BILLING -

5.1

(insert account information]

ARTICLE V1
DEFAULTS AND REMEDIES

6.1 Events of Default. An "Event of Default” shall mean, with respect to a Party
("Defaulting Party"), the occurrence of any of the following:

6.1.1 8ny representation or warranty made by the Defaulting Parly herein shali at any
time prove to be false or misleading in any respect material to this Agreement;
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t 6.1.2 the failure of the Defaulting Party 10 perform any covenant set forth in this
Agreement (except 1o the extenl conslituting a separate Event of Default,) and
such failure is not cured within fifteen (15) Business Days after writlen notice
via certified mail thereof to the Defaulting Party,

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or info, or
transfers alt or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferee entity fails 1o assume all of the obligations of such Party under this
Agreement,

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if
such failure is not remedied within fifteen (15) Business Days after written notice
via certified mail of such failure is given by the other Party; or

6.1.5 the Defaulting Party (i) files = petition or otherwise commences Or acquiesces it a
proceeding under any bankruptcy, insoivency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (ii) makes an assigament or
any general airangement for the beaefit of creditors, (jii) otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator,
receiver, trustee, conservator or similar official appointed with respect 1o it orany

subsiantial portion of its property or assets, or {v) is unable to pay its debis as they
fall due.

6.2 Remedies upon an_Event of Default. Upon the occurrence (and continuation beyond the
applicable cure period) of an Event of Default with respect to a Defaulting Party,

63

ARTICLE VI
LIMITATIONS; DUTY TO MITIGATE

7.1 Limitation of Remedies, Liability and Damages. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR.
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MEASURE OF DAMAGES 1S PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY ARE WAIVED. TF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE. IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT 1S THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Mm__gm Each Party agrees that it has a duty to mitigate damages and covenants
that it will use commercially reasonable efforts to minimize any damages it may incur as
4 result of the other Party’s performance or non-performance of this Agreement.

ARTICLE VI
GOVERNING LAW - DISPUTE RESOLUTION

Goveming Law apd Jyrisdiction, THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Digpute Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shali be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitration
Asfociation, except to the extent that the Commercial Rules conflict with this provision, in
»Yhnch event, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior 10 or during any such dispute 1o seek, use, and employ ancillary,
or preliminary or permanent rights and/ar remedies, judicial or otherwise, for the purposes
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maintaining the status quo until such time as the arbitration awardE s rendered of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Obio and
the laws of Ohio shall govern the construction and interpretation of this Agreement, excepl
to provisions related to conflict of laws, Within ten (10) Business Days of service of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator
cannot be agreed upon, a panel of three arbitrators shall be named. One acbitrator shall be
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the two atbitrators so appointed by the parties. If
the arbiirators appointed by the parties cannot agree upon the third arbitrator within ten
(10) Business Days, then either Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties. ‘The arbitrator(s) shall have the authority only to award equitabie relief and
compensatory damages, and. shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days after the date of the sclection of the arbitrator(s) or within
Such period as the Parties may otherwise agree. Each Party siall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
expenses and costs of the third arbitrator (or single arbitrator) shall be borne equally by the
Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Panties may cancel or terminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE X

MISCELLANEOUS
Répresentations and Warranties. On the Effective Date and on the date of erteringinto this

Agreement, each Party represents and warrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the faws of the jurisdiction of its
formation and is qualified to conduct its business in cach jurisdiction; (b) & has all
regulatory suthorizations necessary for it to legally perform its obligations under this
Ag_reemcm and any other documentation relating to this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do
not viclate any of the terms ar conditions in its governing documents, any comiracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
(d) there are no bankmuptcy proceedings pending or being contemplated by it or, to its
knowledge, threatened against it; (e} there is not perding or, to its kinowledge, theatened
against it or any of its affiliates any legal proceedings that could materially adversely affect
its ability to perform its obligation under this Agreement or any other document relating to
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this Agreement; (£) no Event of Default or event which, with the givin g of notice or lapse .
of time, or both, would constitute an Event of Default with respect toit has ocw[red.and is

continuing and no such event or circumstance would occur as a result of its entenng into or

performing its obligations under this Agresment or any other docunent relating 1o this

Agreement or any Transaction; and (g) it is acting for its own account, has made its own

independent decision to enter into this Agreement and as (o whether such Agreement 15

appropiiate or proper for it based upon its own judgment, is not refying upon the advice or
recommendations of the other Party in so doing, and is capable of sssessing the merits of

and vnderstanding and understands and accepts, the terms, conditions and risks of this

Agreement. -

9.2  Assignment. This Agreement shall be assignable by CRS without the Counterparty’s
consemt provided such assignment is to any other ditect or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit
rating than CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
consent shall not be unreasonably withheld,

9.3  Notices. All notices, requests, statements or payments shall be made as specified below.
Notices required 1o be in writing shall be delivered by letter, facsimile or other
documentary form' provided there is some form of confirmation that the receiving party
actually received the notice. Motice by regular mail shall be deerned to have been
received three (3) Business Days after it has been sent. Notice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
it was transmitted or hand delivered (unless transmitted or hand delivered after cose of °
normal business hours, in which case it shall be deemed 1o have been received at thecose of
the next Business Day). Notice by overnight or courier shall be deemed to have been
received two (2) Business Dgys after it has been sent. A Parly may change its addresses
by providing notice of the same in accordance with this Section 9.3.

To CRS:

To Counterparty:
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General. This Agreement constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Panies and shall not be
construed against one Paity or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or exccution hereof. No amendment or
modification to this Agrecment shall be enforceable unless set forth in wriling and
executed by both Parties, This Agreement shall not imparnt any rights enforceable by any
third party (other than a permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency or deemed unlawful because of 2 statutory change will not otherwise
affect the remaining iawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years.

Confidentiglity. Neither Party shall disclose the terms or conditions of this Agreement toa
third party (other than the Panty’s employees, Affiliates, lenders, counsel, accountants or
advisors who have a need lo know such information and have agseed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, cach Party shall, to the extent practicable, use reasonable efforts (o prevent or
timit the disclosure. The Parties shall be entitled to all remedies available at law or in
equity to enforce, or seek relief'in connection with, this confidentiality obligation.

Counterparts. This Agreement may be separately executed in counterparts each of which
when 50 executed shall be deemed to constitute one and the same Agreement.

This Agreement supersedes and replaces in its entircty the agreement between CRS and
Counterparty dated ﬁmﬂ as well as any other settiement agreements
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCQ
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cinergy entities) agree to this provision.
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The Parties have caused this Agreement to be executed by their duly authorized
representatives in multipte counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC COUNTERPARTY

As 1o clause 9.7:
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OPTION AGREEMENT e e
CONDIRENTIAL PROPRIETARY
BY AND BETWEEN TRADE SECRET
CINERGY RETAIL SALES, LLC
AND

£ B

This Option Agreement (the “Agreement®) is entered into as of mim
meclive Date"} by and between Cinergy Retail Sales, LLC a Del )

umited liability company, and Wcmtemaﬂf}. a
cotporation {each individually a y" or collecuvely the "Parties*).

RECITALS

WHEREAS
Wwﬁﬁﬁn the retail delivery service ierritory of The Cincinnat
ecinc Company (“CG&E").

WHEREAS, CRS has heen certified by the Public Utilities Commission of Ohio as a
Certified Retail Electric Supplier (“CRES”) and has the authority to engage in the sale of
electrical power at retail;

WHEREAS, CRS and Counterparty desire to establish terms and condition for this optioi.

NOW, THEREFORE, for and in consideration of the mutual covenants conlamed herein,
the Parties agree as follows:

ARTICLE!
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply
hereunder,

"Affiliate” means, with respect to any person, any other person (other than an individual) that,
directly or indirectly, through one or more intermediaries, controls, or is controlied by, or is under
tommon contro] with, such person. For this purpose, “control” means the direct or indirect
ownership of ten (10) percent or more.

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for

business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing
time, untess otherwise agreed to by the Parties in writing.

ot s v (N
Cinergy Corporate Rero

' muﬁummmuan
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“Capacity” has the meaning set forth in any Transmission Provider's tanif or MISO's
transmission tariff, 2s amended from time 1o time, or as defined in any tramsmission (ariffl of &

successor to MISO.

"Coniract Price” means the price in $US as set forth in Exhibit B 10 be paid by Counterparty lo
CRS for the purchasc of the Energy under this Agreement.

“Defaulting Party” shall have the meaning specified in Section 6.1.

"Engtrey” means clectric energy of the characler commonly known as three~-phase, sixty hertz
clectric energy thal is delivered at the pominal vollage of the Delivery Point, expressed in

megawatt hours (MWh).
“Bvent of Defaul(” shall have the meaning specified in Section §.1.

"FBRC" means the Federa! Encrgy Repulatory Commission or any successor agency thereto.

"Firmn" means, with respect (o a Transaction, that the only excuse for the failure to deliver Energy
by CRS or the failure to receive Energy by the Counterparty is Force Majeure or the other Party's

failure to perform,

"Interest Rate” means, for any date the lesser of (a) two (2) percent over the per annum rate of
interest equal 1o the prime lending rate ("Prime Rate™) as may be published from time lo time in

the Federal Reserve Statistical Release H. 15; or (b) the maximum lawfu! interest rate.

"MW" means megawatl.

"Term” shall have the meaning specified in Article 4.1.

ransmisston Providers™ means the entity or entitics {ransmitting or transporting lhe Energy
on behalf of CRS or Countetparty (o the Delivery Point.

ARTICLE I
QPTION

Counterparty currenily receives its electric service from The Cincinnaii Gas & Electric

2.1
Company (“CG&E") pursuant 10 sthe applicuble tariffs rates or will provide notice that it
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will take electric service from CG&E in accowdance with applicable CG&E tarift

- ARTICLE I
&"‘; CRES POWER CONTRACT TERMS

3.1 [n the event CRS exercises its option, the power sale agreement between CRS and
Counterparty shall include the following terms:

b. Transmission Service and Cha_rg_ Transmission service will be prov:ded in

accordance with the open access transmission tariff of the Midwest
Independent Transmission Systern Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retail tariff rates and dders as
they may be amended, from time (o time, or any successor tanifl.

c. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change to Prices. As a retail sale, the power sale agreement is not subject to
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- the jurisdiction of the FERC; nor shall cither Party seck 1o have the FERC

assert junisdiclion over the Agreement. However, (o the extent that either the
FERC or the Public Utilitics Commission of Ohio asserts jurisdiction over the
Agreement, the Parties agrec that the Contract Price specified above is just and
reasonable and consistent wilth the public interest. -

¢. Term. The term of the power sale agrecment shall be through _-

ARTICLE IV
TERM OF AGREEMENT

41  Agwement Term and Bffective Date. This Agreement shall become cffeclive upon
cxcculion by the Parties. This Agreement shall extend from

y unless terminated earlier in accordance with the terms o

this Agreement (“Term™).
4.2 After Termination. The applicable provisions of this Agrecment shall continue in effect
_ after termination thereof to the extent necessary to provide for final billing, billing
‘)C‘: adjustments and payments, .
ARTICLE Y
BILLING
5.1

{insert account information]
ARTICLE V1
DEFAULTS AND REMEDIES

6.1  Events of Default, An "Event of Default" shall mean, with fespect to a Party
("Defaulting Party"), the occurrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any
limne prove to be false or misleading in any respect material to this Agreement;
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6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this
Apreement (except to the exlent consliluting a separate Event of Defaull,) and
such failure is not cured within fifteen (15) Bustness Days after written notice
via centified mail thereof 1o the Defaulting Party;

6.1.3 ihe Defaulting Party consotidates or amalgamales with, merges with or into, or
transiers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferee entity fails to assume all of the obligations of such Party under this
Apreement;

6.1.4 the failure 10 make when due, any payment required pursuan to this Agreement if
such failure is not remedied within fificen (15) Business Days after wrilten nolice
via certified mail of such failure is given by the other Party; or

6.1.5 the Defaulting Party (i) files a petilion or otherwisc commences or acquiesces in a
proceeding under any bankruplcy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not wilidrawn
or dismissed within thirty (30) duys after such filing, (i} makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becomes
bankrup! or insolvent (however evidenced), (iv) has a liquidator, administrator,
receiver, trustee, conservator or similar official appointed with respect to it or any
substantial portion of its property ot assets, or (v) is unable to pay its debts as they
fall due.

- 6.2 Remedics upon an Event of Default. Upon the occumence (and continuation beyond the
i i i 10 a Defaulting P

6.3
ARTICLE Vil
LIMITATIONS; DUTY TO MITIGATE
7. Limitation of Remedies, Liability and Damages. THE PARTIES CONFIRM THAT THE

EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREQF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR.
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN MPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETOQ,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Miligate. Each Party agrees that it has a duty to mitigate damages and covenants
that it will use commercially reasonable efforis lo minimize any damages it may incur as
8 result of the other Party’s performance or non-performance of this Agreement.

ARTICLE VIII
GOVERNING LAW . DISPUTE RESOLUTION

Goveming Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitiation
Association, except to the extent that the Commercial Rules conflict with this provision, in
which event, this Agreement shall control. This arbitration provision shall not limil the
right of either Party prior to or during any such dispute to seek, use, and smploy ancillary,
or prelimyinary or permanent rights andfor remedies, judicial or otherwise, for the purposes
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maintaining the status quo until such time as the arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govern the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within ten (10) Business Days of service of 2
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
(10) Business Days, then either Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator, There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages, The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within
such period as the Parties may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
expenses and costs of the third arbitrator (or single arbitrator) shall be borne equally by the
Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE IX
MISCELLANEQOUS

Representations and Warranties. On the Effective Date and on the date of entering into this
Agreement, each Party represents and warrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b} it has all
regulatory authorizations necessary for it to legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating (o this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its governing documents, any contracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to if;
(d) there are no bankruptcy proceedings pending or being contemplated by it or, to its
knowledge, threatened against it; (e) there is not pending or, fo its knowledge, threatened
against it or any of its affiliates any legal proceedings that could materially adversely affect
its ability to perform its obligation under this Agreement or any other document relating to

Je 257




:, S8¥37¢
CONFIDENTIAL PROPRIETARY
TRADE SECRET

this Agreement; (f} no Event of Default or event which, with the giving of notice or lapse
of time, or both, would constitute an Event of Default with respect to it has occurred and is
continuing and no such event or circumstance wauld occur as a result of its entering into or
performing its obligations under this Agreement or any other document relating to this
Agreement or any Transaction; and (g) it is acting for its own account, has made its own
independent decision to enter into this Agreement and as to whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recommendations of the other Party in so doing, and is capable of assessing the merits of
and understanding and understands and accepts, the terms, conditions and risks of this
Agreement.

9.2 Assignment. This Apreement shall be assignable by CRS without the Counterparty's
- consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit
rating than CRS. Any other assigniment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
consent shall not be unreasonably withheld.

9.3  Notices. All notices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form’ provided there is some form of confirmation that the receiving party
actually received the notice. Notice by regular mail shall be deemed to have been
received three (3) Business Days after it has been sent. Notice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
it was transmitted or hand delivered (unless transmitted or hand delivered after close of
nonnal business hours, in which case it shall be deemed to have been received at the close of
the next Business Day). Notice by overnight or courier shall be deemed to have been
received two (2) Business Days after it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3.

To CRS;

To Counterparty:
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General. This Agreement constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Partics and shall not be
construed against one Parfy or the other as 2 result of the prepavation, substitution,
submission or other event of negotiation, drafting or execution hereof, No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
executed by both Parties, This Agreement shall not impart any rights enforceable by any
third party (other than a permitied successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shail be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years.

Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants or
advisors who have a need to know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or
limit the disclosure. The Parties shall be entitled to all remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

Counterparts. This Agreement may be separately executed in counterparts each of which
when so executed shall be deemed to constitute one and the same Agreement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated October 28, 2004 and as well as any other settlement agreements
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCQ
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cinergy entities) agree to this provision.
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The Parties have caused this Agreement to be executed by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC COUNTERPARTY

As to clause 9.7:

{1
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Exhibit A:

Customer Group;
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Customer Group:

This agreement pertains to the following
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CINERGY RETAIL SALES, LLC

AND

This Oplion Agrecment (the "Agreement”) is entered into as of this

the "EBffective Date™) by and between Cinergy Retail Sales, LLC ("CRS aware
imsted liability company, ountemparty”), a-comoration
{cach individually a "Party” or ooIE l a I! i! .

fively arties”}.
RECITALS

WHERE A5, S —
and is tocated within the retail delivery service terdiory ot mcinatt Gas & kElecine

Company (“CG&E™).

WHEREAS, CRS has been centified by the Public Utilities Commission of Ohio as a
Certified Retail Electric Supplier (“CRES") and has the authority to engage in the sale of

) electrical power at retail;
&: WHEREAS, CRS and Counterparty desire to establish terms and condition for this option.

NOW, THEREFORE, for and in consideration of the mutual covenanis contained herein,
the Parties agree as follows:

ARTICLE!
DEFINITIONS

- The following definitions and any terms defined in this Agreement shall apply
hercunder.

“Affiliate" means, with respect 1o any person, any other person (other than an individual) that,
directly or indirectly, through onc or more intermediarics, controls, or is controlled by, or is under
common control with, such person. For this purpose, “control™ means the direct or indirect
owmership of ten {10) percent or more.

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastem prevailing
lime, unless otherwise agreed to by the Parties in writing.

“Counte: 's Maxim N mems“

ST —— R mem——— T——— - ~
t— Cinergy Corporxate Records
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“Capacity” has the meaning set forth in any Transmission Provider's tariff or MISO's

transmission tariff, as amended from time to time, or as defined in any transmission tarifl of a
successor to MISO.

"Contract Price” means (he price in SUS as set fosth in Exhibit B (o be paid by Counterparty to
CRS for the purchase of the Energy under this Agreement.

“Defaulting Party” shall have the meaning specified in Section 6.1.

"Encrgy™ means electric energy of the character commonly known as three-phase, sixty hertz
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWHh).

“Bvent of Default” shall have the meaning specified in Section 6.1.

"FERC" means the Federal Energy Regulatory Commission or any successor agency thercto.
“Firm" means, with respect to a Transaction, that the only excuse for the failure to deliver Energy

by CRS or the failure to receive Energy by the Counterparty is Force Majeure or the other Party’s
failure to perform.

“Interest Rate™ means, for any date the lesser of (a) two (2) percent over the per annum rate of
interest equat to the prime lending rate ("Prime Rate") as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate.

"MW" means megawatt,

"Term" shall have the meaning specified in Article 4.1.

*[ransmission Providers™ means the entity or entities transmitting or transporting the Encrgy
on behalf of CRS or Counterparty to the Delivery Point.

ARTICLE I
OPTION

2} Counterparty currently reccives its electric service from The Cincinnati Gas & Electric
Company (“CG&E™) pursuant to the applicable tasiffs rates or will provide notice that it
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will take electric_service from CG&E in accordance with applicable CG&E 1ariff
requirements. § |

s
i

“ ARTICLE T
) ‘i CRES POWER CONTRACT TERMS

3.4

b. Transmission Service and es. Transmission scrvice will be provided in
accordance with the open access transmission (ariff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retail tariff rates and riders as
they may be amended, from time to time, or any successor tariff.

c. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Chapee to Prices. As a retail sale, the power sale agreement is not subject to
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(he jurisdiction of the FERC; nor shall either Party seck to have the FERC .
assert jurisdiction over the Agreement. However, to the extent that ¢ither the
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the
Agreement, the Partics agree that the Contract Price specified above is just and
reasonable and consistent with the public interest. :

¢. Tenn. The term of the power sale agreement shall be through —

ARTICLE IV
TERM OF AGREEMENT

4] AM@‘ t Tenmn_and Effective Date, This Agreement shall become effective upon

_ i ¢ Partics. This Agreement shall extend from m
= nless terminated earlier in accordance with the terms of
this Agreement ("Term).

42  After Tepmination. The applicable provisions of this Agreement shall continve in effect
after temination thereof to the extent necessary to provide for final billing, billing
adjustments and payments.

ARTICLE Y
BILLING

finsert account information)
ARTICLE VI
DEFAULTS AND REMEDIES

6.1 Events of Default. An “Bvent of Default" shall mean, with respect to a8 Panty
("Defaulling Party®), the occurrence of any of the following:

6.1.1 any representation or wamranly made by the Defauking Party hierein shall at any
" tlime prove to be false or misleading in any respect material to this Agreement;
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6.1.2 the failure of the Defavlting Party to perform any covenant set forth in this
Agreement (except to the extent constituting a separate Event of Default,) and
such Failure is not cured within fifteen (15) Business Days after written notice
via certified mail thereof to the Defaulting Party;

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assels 1o, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, swviving or
transferce entity fails to assume all of the obligations of sich Party under this
Agreement;

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if
such failure is not remedied within fifteen (15) Business Days after written notice
via certified mail of such failure is given by the other Party; or

6.1.5 the Defaulting Party (i) iles a petition or otherwise commences or acquiesces in &
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days afier such filing, (ii) makes an assignment or
any gencral arrangement for the benefit of creditors, (iii) otherwise becomes
bankgupt or insolvent (however cvidenced), (iv) hes a liquidator, administrator,
Teceiver, trustee, conservator or similar official appointed with respect to it or any
substantial portion of its property or asscts, or (v) is uniable to pay its debts as they
fall due.

6.2 Remedics upon an Event of Default. Upon the occurrence (and continuation beyond the
applicable cure period) of an Bvent of Default with respect 1o a Defaulting Party, |

6.3
ARTICLE VII
LIMITATIONS; DUTY TO MITIGATE
7.1 Limitation of Rerpedies, Liability and Damages. THE PARTIES CONFIRM THAT THE

EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABIUTY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES ATLAW OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TQO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUP'TION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMINITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE QF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TQ BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party aprees that it has a duty to mitigate dama ges and covenants
that it will use commercially reasonable efforts to minimize any damages it may incur as
a result of the other Party's performance or non-performance of this Agreement.

ARTICLE vill
GOVERNING LAW - DISPUTE RESOLUTION
Goyerming Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND

DUTIES QF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolution. Any claim, controversy or disputs arising out of or relating to this
Agreement, ot the breach thereof, shall be resolved fully and finally by binding arbitration
vnder the Commercial Rules, but not the administration, of the American Arbitration
Assaciation, except to the extent that the Commercial Rules conflict with this provision, in
which ¢vent, this Agreement shall control. This arbitration provision shall nat fimit the
right of either Party prior to or during any such dispute o seck, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
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maintaining the status quo until such time as the arbitration award is rendercd of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govem the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole atbitrator
cannot be agreed upon, 2 panel of three arbitrators shall be named. Omne arbitrator shall be
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
(10) Business Days, then either Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties, The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days afier the date of the selection of the arbitrator(s) or within
such period as the Partics may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
expenses and costs of the third arbitrator (or single arbitrator) shall be bome equaily by the
Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Partly may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain & judgment thereon.

Notwithstanding the foregoing, the Partics may cancel or terminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE IX
MISCELLANEOUS

Representations and Warranties. On the Effective Date and on the date of entering into this
Agreement, cach Party represents and wamrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; {c) the exezution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement arc within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its governing documents, any contracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
(d) there are no bankruptcy proceedings pending or being contemplated by it or, to its
knowledge, threatened against it; (¢) there is not pending or, to its knowledge, threatened
agamst it or any of its affiliates any legal proceedings thet could materially adversely affect
its ability to perform its obligation under this Agrecment or any other documnent relating to
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this Agreement; (f) no Event of Default or event which, with the giving of notice or lapse
of time, or both, would constitute an Event of Defaul{ with respect to it has occurred and is
continuing and no such event or circumstance would occur as a result of its entering into or
performing its obligations under this Agreement or any other document relating to this
Agreement or any Transaction; and () it is acting for its own account, has made its own
independent decision to enter into this Agreement and as to whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recormmendations of the other Party in so doing, and is capable of assessing the merits of
and understanding and understands and accepts, the terms, conditions and risks of this
Agreement.

Assignment. This Agreement shall be assignable by CRS without the Counterparty's
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Cotp. provided that such direct or indirect subsidiary has an equivalent or higher credit
rating than CRS. Any other assignment by cither Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
consent shatl not be unreasonably withhield.

Notices. All notices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form' provided there is some form of confirmation that the receiving party
actually received the notice. Notice by regular mail shall be deemed to have been
received three (3) Business Days afier it has been sent. Notice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
it was timsmitted or hand delivered (unless transmitted or hand delivered after close of
norma! business hours, in which case it shall be deemed io have been received at the close of
the next Business Day). Notice by ovemight or courier shall be deemed to have been
received two (2) Business Days afler it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3,

To CRS:

To Counterparty:

kA 1
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General. This Agreement constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agrecment shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or exccution hereof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and

cxecuted by both Parties. This Agrcement shall not impart any rights enforceable by any

third party (other than a permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other defauit. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used hercin are for convenience and reference purposes only. All indemnity and audil
rights contained hesein shall survive the termination or expiration of this Agreement for

tlree (3) years.

Copfidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or
advisors who have a nced to know such information and have agreed to keep such terms
confidential) except in order lo comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, cach Party shall, to the extent practicable, use scasonable efforts to prevent or
limit the disclosure. The Parties shall be entitled to sl remedies availeble at law or in
€quity to enforce, or seek relief in connection with, this confidentiality obligation.

Counterparts. This Agreement may be separately executed in counterparts cach of which
when so exccuted shall be deemed 1o constitute one and the same Agreement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated and as well as any other settlement agreements
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. {on behalf of all Cinergy cntities) agree to this provision.
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(. ‘The Partics have caused this Agreement lo be executed by their duly authonzed
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC COUNTERPARTY

As to clause 9.7:

CINERGY
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Exhibit A:
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EXHIBIT B:
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Exhibit C:
Customer Group:

This agresment pertains to the following

13
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OPTION AGREEMENT
Fl CONFDENTIAL PROPRIETARY
BY AND BETWEEN TrADE SECRET
CINERGY RETATL SALES, LLC
AND

This Option Agreement (the “Agreement”) is-entered into as of tlﬁm
mﬁ_@cﬁvc Date”) by and between Cinergy Retail Sales, LLC ("C I 8 aﬁ -

imited liability company, m("Counwrpﬂﬁy").
(each individually a "Party” or collectively the "Parties”).

RECITALS
WHEREAS, ' " A
and is located within the retatl delive Ite temtory or 1ne cincinnat Uas lectric

Company (“CG&E").

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a
Certified Retail Electric Supplier (“CRES") and has the authority to engage in the sale of
clectrical power at retail;

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option.

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Parties agree as follows: |

ARTICLE I
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply
hercunder,

*Affiliate™ means, with respect to any person, any other person {other than an individual) that,
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under
common control with, such person. For this purpose, "control” means the direct or indirect
ownership of ten (10) perceat or more.

“Business Day" means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 a.m. and ciose at 5:00 p.m. eastern prevailing
time, unless otherwise agreed to by the Parties in writing.

“Counterparty's Maximum Demand” means

P e m— -
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“Capacity” has the meaning set forth in any Transmission Provider's wariff or MISO’s

transmission tariff, 2s amended from time to time, or as defined in any wansmission tariff of a
successor to MISQ. :

"Contract Pricc" means the price in SUS as st forth in Exhibil B to be paid by Counterparty to

CRS for the purchase of the Energy under this Agreement.

“Defaulting Party” shall have the meaning specified in Section 6.1.

*Energy” means electric energy of the character commonly known as three-phase, sixty henz
electric energy that is delivered at the nominal voltage of thc Delivery Point, cxpressed in

megawatt hours (MWh).
“Event of Default” shall have the meaning specified in Section 6.1.
“FERC" means the Federal Ehergy Regulatory Commission or any successor agency thereto.

*Firm* means, Mlh respect o 2 Transaction, that the only excuse for the failure o deliver Energy
by CRS or the fajlure to receive Energy by the Counterparty is Force Majeure or the other Party's
failure to perform.

"Interest Rate™ means, for any date the lesser 6f (a) two (2) percent over the per annum rate of
interest equat 10 the prime lending rare {*Prime Rate™) as may be published from time to time in
the Federal Rescrve Statistical Release H. 15; or (b) the maximum lawful interest rate.

"MW" means megawatt,
"Term™ shall have the meaning specified in Article 4.1.

“Transmission Proyiders" means the entity or entities transmitting or transporting the Energy
on behalf of CRS or Counterparty to the Delivery Point. _ ,

ARTICLE I
OFTION

2.1  Counterparty currenily receives its electric service from The Cincinnati Gas & Electric
Company (“CG&E'") pursuant to the applicable tariffs rates or will provide notice that it
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- ' ARTICLE 1T
&" CRES POWER CONTRACT TERMS

31

b. Transmission Seivice and Charges. Transmission service will be provided in
accordance with the open access transmission tariff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consistent with the olherwise applicable CG&E retail tanff rates and riders as
they may be amended, from time to time, or any successor tariff,

¢. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change to Prices. As a retail sale, the power sale agrecment is not subject to
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- assert jurisdiction over the Agreement. However, to the extent that cither the
FERC or the Public Utilities Comnmission of Ohio asserts jurisdiction over the
Agreement, the Parties agree that the Contract Price specified above is just and
reasonable and consistent with the public interest

i the jurisdiction of the FERC; nor shall either Party seek to have the FERC . ,
i

¢. Term. The term of the power salc agreement shall be tirough —

ARTICLE IV
TERM OF AGREEMENT

41 A en Effective_Date.” This Agreement shall become effective upon

execution by the Parties. This Agrecment shall extend fmm
*\m}m terminated earlier in accordance wi
this Agreement (“Term ™).

e terms of

42  After Termination. The applicable provisions of this Agreement shall continue in effect

afer termination thereof o the extent necessary to provide for final billing, billing
J € adjustments and payments. .
ARTICLE ¥
" BILLING -
5.1 o

[insert account information] .
ARTICLE V1
DEFAULTS AND REMEDIES

6.1 Events of Default. An "Event of Default” shall mean, with respect to a Party
("Defaulting Party™), the occurrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Partyrherein shall at amy
time prove to be false or misleading in any respect matexial to this Agreement;
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6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this
Agreement (except (o the extent constituting a separate Event of Default,) and
such failure is not cured within fifteen (15) Business Days after writien notice
via certified mail thereof to the Defaulting Party,

6.1.3 the Defaulting Parly consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferee entity fails to assume all of the obligations of such Party under this
Agreemertt;

6.1.4 Ihe failure to make when dug, any payment required pursuant to this Agreement if
such failure is not remedied within fifteen (15) Business Days after written notice
via certified mail of such failure is given by the other Party; or

6.1.5 the Defanlting Party (i) files a petition or otherwise commences or acquiesces in a
* proceeding under any bankruptcy, insolvency, reorgamization or similar law, or has

any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days afier such filing, (ii) makes an assignment or
any general arrangement for the benefit of creditors, (iii} otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator,
receiver, trustee, conservator or simtlar official appointed with respect to it or any
substantial portion of its property or assets, or (v) is unable to pay its debts as they
fall due.

Remedies upon an Event of Defanlt. Upon the occurrence (and continuation beyond the

applicable cure period) of en Event of Default with r  to @ Defauiting Party,

ARTICLE V1l
LIMITATIONS; DUTY TO MITIGATE

Limitation of Remedics, Lisbility and Dsmages. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS

AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEFDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TC BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY [S INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it will usc commercially reasonable efforts (o minimize any damages it way incur as
a result of the other Party's performance or non-perfonmance of this Agreement.

" ARTICLE VIl
GOVERNING LAW - DISPUTE RESOLUTION

Goveming Law and huisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute lution. Any claim, controversy or dispute arising out of or relating to this

Agreement, or the breach thereof, shall be resolved filly and finally by binding arbitration

imder the Commercial Rules, but not the administration, of the American Arbitration
Association, except to the extent that the Commercial Rules conflict with this provision, in
which event, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute to Seck, use, and croploy ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
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mainteining the status quo until such time as I.'ne arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govern the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within ten (10} Business Days of scrvice of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be
selected by CRS and one shall be selecied by Buyer. A knowledgeable, disinterested and
impartial arbitrator shaii be sclected by the two arbitrators so appointed by the parties. If
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
(10) Business Days, then cither Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other pon-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within
such period as the Partics may otherwise agree.  Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally by the
Parties: The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obiain a judgment thereon. -

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in
accordance with its terms and conditions without being required to follow the pmceduns
set forth in this Article.

ARTICLE IX
MISCELLANEOUS

Representations and Warranties. On the Effective Date and on the date of entering into this
Agreement, cach Party represents and warrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation end is qualified to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its govemning documents, any contracts to
which it is a party or any law, rule, regulation, order or similer provision applicable 1o it;
(d) there are no bankruptcy proceedings pending or being contemplated by it or, to its
knowledge, thueatened against it; (¢} there is not pending or, to its knowledge, threatened
against it or any of its affiliates any legal proceedings that could materially adversely affect
its ability to perform its obligation under this Agreement or any other document relating to
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this Agreement; (f} no Event of Default or event which, with the giving of notice or lapse
of time, or both, would constitute an Event of Defauit with respect {o it has occurred and is
continuing and no such event or circumstance would occur as a result of its entering into or
performing its obligations under this Agreement or any other document relating to this
Agreement or any Transaction; and (g) it is acting for its own account, has made its own
independent decision to enter into this Agreement and as 10 whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relyicg upon the advice or
recommendations of the other Party in so doing, and is capable of assessing the merits of
and understanding and understands and accepts, the tems, conditions and risks of this
Agreement.

Assienment. This Agreement shall be assignable by CRS without the Counterparty’s
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit
rating than CRS. Any other assignment by cither Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
consent shall not be unreasonably withheld.

Notices. Al notices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form® provided there is some form of confirmation that the receiving party
actually received the notice, Notice by regular mail shall be deemed to have been
received three (3) Business Days after it has been sent. Notice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
it was transmitied or hand delivered (unless transmitted or hand delivered after close of
normal business hours, in which case it shall be deerned to have been received at the close of
the next Business Day). Notice by ovemight or courier shall be deemed to have been
received two (2) Business Days after it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3.

To CRS:

To Counterparty:

-

8
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9.4  General. This Agreement constitutes the entire agreement between the Parties relating to
the subject matier contemplated by this Agreement. This Agreement shall be considered
for ali purposes as prepared through the joint cfforts of the Partics and shall not be
constiued against one Party or the other as a result of the preparation, substitution,
submission or other cvent of negotiation, drafting or execution hereof. No amendment or
modification to this Agreement shall be cnforceable unless set forth in writing and
executed by both Pertics. This Agreement shall not impart any rights enforceable by any
third party (other than 2 permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency or deemed unlawful because of a statutory change will not otherwisc
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years.

9.5  Confidentiality. Neither Parly shall disclose the terms or conditions of this Agrecment to a
third party {(other than the Party's employees, Affiliates, lenders, counsel, accountents or
advisors who have a need to kmow such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or reguiatory proceeding applicable to such Party; provided,
however, cach Party shall, to the extent practicable, use reasonable cfforts to prevent or
limit the disclosure. . The Pantics shall be entitled to all remedies available at law or in
equity te enforce, or seck reliel in connection with, this confidentiality obligation.

o

9.6 Counterparis. This Agreement may be separately executed in counterparts each of which
when 50 executed shall be deemed to constitute one and the same Agreement.

9.7  This Agreement sup: an es in its enfircly the agrecment between CRS and
as any other settlement agrecments
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCO
Casc No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cinergy entities) agree to this provision.

- 9
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L The Parties have caused this Agrecment to be executed by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC

—
As to clause 9.7:

CINERGY CORP.

" 0
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"Business Day" means a day on which Federal Reserve member banks in Ohic are oper for
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OPTION AGREEMENT
SONFIDENTIAL PROPRIETARY
BY AND BETWEEN TRADE SECRET
CINERGY RETAIL SALES, LLC
AND

This Option Agrecment (the "Agreement”) is entered into as of thm
the "Effective Date”) by and between Cinergy Retail Sales, LLC ("CRS") a Delaware

limited liability company, mM"Counterpaﬂy"), a not for
profit corporation (each individually a "Party” or collectively the "Parties™).

RECITALS

& Electric Company ("CG&E™).

WHEREAS, CRS has been centified by the Public Utilities Conunission of Ohio as a
Certified Retail Electric Supplier {“CRES") and has the authority to engage in the sale of
electrical power at retail;

WHEREAS, CRS and Counterpany desire to establish terms and condition for this option.

NOW, THEREFORE, for and in consideration of the mutual covenants containcd hcrem
the Parties agree as follows:

ARTICLE] '
DEFINITIONS

The following definitions and any terms defined in this Agreement shall appty
hereuader.

"Affiliate" means, with respect to any person, any other person (other than an individual) that,
directly or indirectly, through one or more intermediaries, controls, or is controlied by, or is under
common cowtrol with, such person. For this purpose, “control” means the direct or indirect
ownership of ter (10) percent or more.

business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastem prevailing
time, unless otherwise agreed to by the Parties in writing,

R . S——— e ——— i

Cinergy Corporate Reco:ds
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“Capacity” has the meaning sel forth in any Transmission Provider's tariff or MISO's

transmission tariff, as amended from time to time, or as defined in any transmission tariff of a
successor to MISQ,

"Contract Price” means the price in SUS as set forth in Exhibit B to be paid by Counterparty to
CRS for the purchase of the Energy under this Agreement.

“Defauiting Pany" shali have the mcaning 'sﬁe;ciﬁéd in Sectitm 6.1.

“Energy” means electric encrgy of the character commonly known as three-phase, sixty hertz
electric energy that is delivered at the nommal voliage of the Dehvery Pomt. expressed in.
megawatt hours (MWh).

“Event of Default™ shall have the meaning épeéi.ﬁéd in Section 6.1,
"EERC™ means the Federal Ehergy Regulatory Conﬁnission Or any sUccessor agency lhcre:o.‘ '
"Firm" means, with respect to a Transaction, that the only excuse for the failure to deliver Energy

by CRS or the failure to receive Energy by the Counterpanty is Force Majeure or the other Party's
failure to perform. .

ilFu ]

"Int f
nterest Rate” means, for any date lhc Icsser of (a) two (2) percent over the per annum rate o
interest equal to the prime lending rate ("Prime Rate") as may be published from time to time in
the Federal Reserve Slaust:cal Release H 15 or (b) the maximum lawful interest rate.

"MW" means megawan.
"Term” shall have the meaning specified in Article 4.1,

"Transmission Providers” means the entity or entities transmitting or transporting the Energy
on behalf of CRS or Counterparty to the Detivery Point.

ARTICLE II
OPTION

2.1 Counterparty cumently receives its electric service from The Cincinnati_ Gas & E.Iect:i}:
Company (“CG&E"} pursuant to the applicable tariffs mtes or will provide notice that it
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will take ‘electric service from CG&E in_accordance with applicable CG&E tanff

requirements.

N —

ARTICLE I
CRES POWER CONTRACT TERMS

b. Transmission Service and Charges, Transmission service will be provided in
accordance with the open access Uansmission tarff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retail tanff rates and riders as
they may be amended, from time to time, or any successor tariff.

¢. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change to Prices. As a retail sale, the power sale agreement is not subject to
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the jurisdiction of the FERC; nor shall either Party seek to have the FERC
. assert jurisdiction over the Agreement. However, to the extent that cither the .
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the -
Agreement, the Parties agree that the Contract Price specified above is just and
vcasonable and consistent with the lic interest,

Eay
=

&

e. Terma. The term of the power sale agreement shall be through —

ARTICLE IV
TERM OF AGREEMENT

4.} Agreememt Term and Effective Date. This Agrecment shall become effective upon

Sx€cution by the Parties. This Agreement shall extend ftom*
‘hss terminated earlier in accordance wilh the terms of

this Agreement ("Term").

4.2 - After Temmination. The appliceble provisions of this Agreement shall continue in effect
after termination thereof to the extent necessary to provide for final billing, billing

’ - * adjustments and payments. .

ARTICLE V
BILLING

5.1

ARTICLE V1
DEFAULTS AND REMEDIES

6.1 Events of Default. An “Event of Default™ shall mean, with respect to a Panty
("Defaulting Party), the occurrence of any of the following:
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any representation or warranty made by the Defaulting Pany herein shall at any
time prove to be false or misleading in any respect material 1o this Agreement;

the failure of the Defaulting Party to perform any covenant set forth in this
Agreement (except to the extent constituling 2 separate Bvent of Default,) and
such failure is not cured within fifteen (15) Business Days after wrilten notice
via certified mail thereof to the Defaulting Party;

the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferce entity fails to assume all of the obligations of such Party under this
Agreement; '

the failure to make when due, any payment required pursuant to this Agreement if
such failure is not remedied within fifteen (15) Business Days after written notice
via centified mail of such failure is given by the other Panty; or

the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a
proceeding under any bankruptcy, insolvency, reorganization or sirilar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (ii} makes an assignment or
any gencral arrangement for the benefit of creditors, (iit) otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator,
receiver, trustee, conservator or similar official appeinted with respect to it or any
substantial portion of its property or assets, or (v) is unable to pay its debts as they
fall due.

Remedies upon an Event of Defauli. Upon the occurrence {and contmuauon beyond the
applicab

Other Termination Events.

ARTICLE V1I
LIMITATIONS; DUTY TO MITIGATE |

Limitationy of Remedies, Liability and Damages. THE PARTIES CONFIRM THAT THE
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EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR. BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH N SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR [N

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR QTHERWISE. T IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, QTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty 1o mitigate damages and covenants
that it will use commercially reasonable efforts to minimize any damages it may incur as
a result of the other Party’s performance or non-performance of this Agreement.

ARTICLE VI e
GOVERNING LAW - DISPUTE RESOLUTIO

Goyerning Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this
Agrecment, or the breach thereof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but ‘not the administration, of the American Arbitration
Association, except to the extent that the Commercial Rules conflict with this provision, in

S0 8379
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which event, this Agrecment shall control. This arbitration provisior: 'shall not limit the
right of either Party prior to or during any such dispute (o seck, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwrise, for the purposes
maintaining the status quo until such lime as the arbitration award is reridered of the
dispute is otherwise resolved. The arbitration shail be conducted it Cincinnati, Ohio and
the laws of Ohio shall govem the consiruction and interpretation of this Agreement, except
to provisions related 10 conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the panties may agree upon a sole arbitrator, or if a sole arbitrator
cannot be agreed upon, a panel of three arbitrators shall be named. On¢ arbitmtor shall be
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If
the arbitrators 2ppointed by the parties cannot agrec upor the third arbitralor within ten
(10) Business Days, then cither Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
(he Parties. The arbilcator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within
such period as the Parties may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by cach Party, and the fees,
expenses and costs of the third arbitrator (or single arbitrator) shall be borne equaily by the
Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction 10 cnforce the dOClSIOD of
the arbitrator{s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Parties may cancel or lenninai this Agreement in
accordance with its terms and conditions without being required to follow thie procedures
set forth in this Article. '

ARTICLE IX
MISCELLANEQUS

Representations and Warranties. On the Effective Date and on the date of emcring into this
Agreement, cach Panty represents and warrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified 10 conduct its business in each jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligations under this
Agreement and any other documentation relating 1o this Agreement; (¢) the exetution,

delivery and performance of this Agreement and any other documentation rclalmg to this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its goveming documents, any contracts to
which it is a party or any law, rule, regulation, order or similar provision applicable 10 it;
(d) there are no bankrupicy proceedings pending or being contemplated by it or, lo its
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knowledge, threatened against it; (¢) there is not pending or, to its knowledge, threatened
against it or any of ils affiliates any legal proceedings that could matenally adversely affect

its ability to perforru its obligation under this Agreement or any other document relating to .
this Agreement; (f} no Event of Default or event which, with the giving of notice or lapse
of time, orboth, would constitute an Event of Default with respect to it has occurred and is
continuing and no such event or circumstance would occur as a result of its entering into or
performing its obligations under this Agreement or any other document relating to this
Agreement or any Transaction; and (g) it is acting for its own account, has made its own
independent decision to enter into this Agreement and as to whether such Agreement is.
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recormmendations of the other Party in so doing, and is capable of assessing the merits of
and understanding and understands and accepts, the terms, conditions and risks of this
Agreement

9.2  Assionment. This Agrcement shail be assignable by CRS without the Counterparty’s
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit
rating than CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Panty, which
consent shall not be unreasonably withheld,

9.3  Notices. All notices, requests, statements or payments shall be made as specified below.,
Notices required to be in writing shall be delivered by lewer, facsimile or other
documentary form" provided there is some form of confirmation that the receiving party
actually received the notice. Notice by regular mail shall be deemed to have been
received three (3) Business Days after it has been sent. Notice by facsimile or hand .
delivery shall be deemed to have been received by the close of the Business Day on which
it was transmitted or hand delivered (unless transmitted or hand delivered afier ciose of
normal business hours, in which case it shatt be deemed 10 have been received at the close of
the next Business Day). Nolice by ovemight or courier shall be deerned to have been
received two (2) Business Days after it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3

To CRS:

To Counterparty:
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9.4

9.5

9.6

5.1

General. This Agreement constitules the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
constrted against one Party or thc other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or execution hereof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
exccuted by both Parties. This Agreement shall nor impan any rights enforceable by any
third party (other than a permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency or deemed uniawful because of a statutory change will not otherwise
affect the remaining lawful obfigations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemmity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years. :

Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement 1o a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants or
advisors who have a need io know such information and have agreed to keep such terms
confidential) except in order to comply Wwith any applicable faw, regulation. or in
connection with any court or regulatory proceeding applicable 1o such Party; provided,
however, each Party shall, 1 the extent practicable, use reasonable cfforts to preyent or
limit the disclosure. The Partics shail be entitled 10 all remedies available at law or in
equity to enforce, of seek relief in cormection with, this confidentiality obligation.

Counterparts. This Agreement may be scparately executed in counterparts each of which
when so executed shalt be deemed to constitute one and the same Agreement.

This Agreement supegsedes and replaces in its entirety the agreement between CRS and
Counterparty da(edﬁgn_d as well as any other settiement agieements
between Counterparty and Cinergy Comp. or any other Cinergy entity related to PUCO

Case No. 99.1658-EL-ETP. By signing this Agreement, Counterparly, CRS and Cinergy
Corp. (on behalf of all Cinergy entities) agree to this provision.

“ S 3’3 79
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The Parties have caused this Agreement to be execuled by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC COUNTERPARTY

As to clause §.7:

—
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OPTION AGREEMENT
CONFIDENTIAL PRCPRIETARY
BY AND BETWEEN TRADE SECRET
CINERGY RETAIL SALES, LLC
AND

This Option Agreement (the "Agreement") is entered into as of lhis_(m
-_ﬂg"l?.ffectwc Date”) by and between Cinergy Retail Sales, LLC a Delaware o

imited liability company, and Deaconess Hospital ("Counterparty”), a corporation (each
individually a "Party” or collectively the "Pariics"). '

RECITALS

wiERsA, S
located within the retail delivery service temtory o e Cincinatt Gas & Llectric

Company (“CG&E").

'WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a

Certified Retail Electric Supplies (“CRES") and has the authority to engage in the sale of
elcctrical power at retail:

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option.

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Partics agree as follows:

ARTICLE X
DEFINITIONS

The following definitions and any terms defined ia this Agreement shall apply
hercunder.

"Affiliate” means, with respect to any person, any other person (other than an individual) that,
directly or indirectly, through one or more intemuediaries, controls, o is controlled by, or is under
common control with, such person. For this purpose. "control” means the direct or indirect
ownership of ten (10) percent or more.

"Busjness Day" means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 am. and close at 5:00 p.m. eastern prevailing
time, unless otherwisc agreed to by the Parties in writing.

“Counte *s Maximum Demand™ means|

Cinergy corporate Recozda
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“Capacity” has the meaning set forth in any Transmission Provider's tariff or MISO's
transmission (aniff, as amended from time to time, or as defined in any transmission tariff of a
successor to MISQ,

"Contract Price™ means the price in $US as set forth in Exhibit B to be paid by Counterparty to
CRS for the purchase of the Energy under this Agreement.

“Defaulting Party” shall have the meaning specified in Section 6.1,

"Energy” means electric energy of the character commonly known as three-phase, sixty hertz
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWh).

“Event of Default” shall have the meaning specified in Section 6.1.

"FERC" means the Federal Energy Regulatory Commission or aﬁy successor agency thereto,
"Firm" means, with respect fo a Transaction, that the only excuse for the failure to deliver Energy

by CRS or the failure to reccive Energy by the Counterparty is Force Majeure or the other Party's
failure to perform.

“F irements " me ' .

"Interest Rate” means, for any date the Jesser of (a) two (2) percent over the per annum rate of
interest equal to the prime lending rate ("Prime Rate™) as may be publishied from time to time in
the Federal Rescrve Statistical Release H. 15; or (b) the maximum lawful interest rate.

"MW" means megawatt,

"Term" shall have the meaning specified in Article 4.1.

“Transmission Providers" means the entity or entities transmitting or transporting the Energy
on behalf of CRS or Counterparty to the Delivery Point.

ARTICLE I
OPTION

2.1 Counterparty currently receives its electric service from The Cincinnati Gas & Electric
Company (“CG&E"™) pursuant to the applicable tariffs rates or will provide notice that it
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e - will 1ake electric service from CG&E in accordance with applicable CG&E tariff
i requirements.

. _ ARTICLE IIi |
{3 CRES POWER CONTRACT TERMS

3.1

b. Tmnsmission Scrvice and Charpes. Transmission service will be provided in
accordance with the open access transmission tariff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retail tariff rates and riders as
they may be amended, from time to lime, or any successor tarifT,

¢. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change to Priccs. As a retail sale, the power sale agreement is not subject to
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the jurisdiction of the FERC; nor shall either Party seek to have the FERC . ;
assert jurisdiction over the Agreement. However, to the extent that either the
FERC or the Public Utilities Commission of Ohio asserts j urisdiction over the
_Agreement, the Parties agree that the Contract Price specified above is just and
veasonable and consistent with the public interest

e. iiierm. The term of the power sale agreement shall be through -

ARTICLE )V
TERM OF AGREEMENT

4.1  Apreement Term and Effective Date. This Agreement shall becorne effective upon
exccution by the Parties. This Agreement shall extend from
unless terminated earlier in accor

P he terms of
“% this Agreement (" Lerm').

42  After Termination. The applicable provisions of this Agreement shall continue in cffect

after termination thereof to the cxtent necessary to provide for final billing, billing .
adjustments and payments.
ARTICLE V
BILLING

5.1

(insert account information])
. ARTICLE VI
DEFAULTS AND REMEDIES

6.1 Events of Default. An "Event of Default” shall mean, with respect to a Party
("Defanlting Party®), the occurrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any
time prove to be false or misleading in any respect materiel to this Agreement;




7.1

6.1.2

6.1.3

6.14

6.1.5

S0 X373
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the failure of the Defaulting Party (o perform any covenant set forth in this
Agreement (except to the extent constituting a separate Event of Default)) and
such failure is not cured within fiftcen (15) Business Days afier written notice
via certified mail thereof to the Defaulting Panty;

the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assats (o, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferee entity fails to assume all of the obligations of such Party under this
Agrecment; '

the failure to make when due, any payment required pursuant to this Agreement if
such failure is not remedied within fifieen (15) Business Days afier writlen notice
via cerlificd mail of such failure is given by the other Party; or

the Defaulting Party (i) files & petition or otherwise commences or acquiesces in a
proceeding under any bankruptey, insclvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (ii) makes an assigwunent or
any general armangement for the benefit of creditors, {{ii) otherwise becomes
bankrupt or insolvent (however evidencedy, (iv) has a liquidator, administrator,
receiver, trustee, conservator or similar official appointed with respect to it or any
substantial portion of its property or asscts, or (v) is unable to pay its debts as they
fall due. '

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuation beyond the
applicable cure period) of an Event of Default with res

Other Termination Events.

ARTICLE ViI
LIMITATIONS; DUTY TO MITIGATE

Limitation of Remedics, Liability and Damages. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS

AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR

310
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. -

Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it wil! use commercially reasonable efforts to minimize any damages it may incur as
a result of the other Party's performance or non-performance of this Agreement.

ARTICLE VIl :
GOVERNING LAW - DISPUTE RESOLUTIO
Governing Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY QHIO.

Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitration
Association, except to the extent that the Commercial Rules conflict with this provision, in
which evenl, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute to scek, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes

S0 §¥373
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" maintaining the status quo until such time as the arbitration award is rendered of the
dispute is otherwise resolved. The arsbitration shall be conducted in Cincinnati, Ohic and
e laws of Ohio shall govem the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a soie arbitrator
cannat be agreed upon, 2 panel of three arbitrators shall be named. One arbitrator shall be
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
{(10) Business Days, then either Party may apply to any judge in any court of competent
junsdiction for appoiniment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties. The erbitrator(s) shall have the authority only to award cquitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within
such period as the Partics may otherwise agree. Bach Party shall be responsible for the
fees, expenses and costs incured by the arbitrator appointed by each Party, and the fees,
expenses and costs of the third arbitrator {or single arbitrator) shali be bome equally by the
Pasties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply lo any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Nulwiihsmnding the foregoing, the Parties may cancel or terminate this Agreement in
* accordance with its terms and conditions without being required to follow the procedures

set forth in this Article.

ARTICLEIX
MISCELLANEQUS

9.1  Represemations and Warranties. On the Effective Date and on the date of entering into this
Agreement, each Party represents and wartants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations nrecessary for it to legally perform ifs obligations under this
Agreement and any other docurnentation relating to this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its govemning documents, any contracts (o
which it is a pasty or any law, rule, regulation, order or similar provision applicable to it;
(d) there are no bankruptcy proceedings pending or being comtemplated by it or, to its
knowledge, threatened against it; (¢) there is not pending or, to its knowledge, threatened
against it or any of its affiliates any legal proccedings that could materially adversely affect
its ability to perfarm its obligation under this Agrecment or any other docurnent relating to

-l ' ;
@ . 312
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U ... this Agreement; (f) no Event of Default or event which, with the .giving-of notice or lapse
(7 of time, or both, would constitute an Event of Default with respect to it has occurred and is
L continuing and no such event or circumstance would occur as a result of its entering into or

performing its obligations under this Agreement or any other document relating to this
Agreement or any Transaction; and (g) it is acting for its own account, has made its own
independent decision to enter into this Agreement and as to whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recommendations of the other Party in so doing, and is capable of assessing the merits of
and understanding and understands and accepts, the terms, conditions and risks of this
Agrecment.

92  Assignment. This Agreement shall be assignable by CRS without the Counterparty's
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Carp. provided that such direct or indirect subsidiary has an equivalent or higher credit
rating than CRS. Any other essignment by either Party of this Agreement or any rights or
obligation hereunder shall be mede only with the writien consent of the other Party, which
consent shall not be unreasonably withheld.

9.3  Notices. All notices, requests, statements or payments shall be made as specified below.
Notices required to be in wnung shall be delivered by letter, facsimile or other
documentary form’ provided there is some form of confirmation that the recsiving party
actually received the notice, Notice by regular mail shall be deemed to have been
received three (3) Business Days after it has been sent. Notice by facsimile or hand

o — b o e e o =

delivery shall be deemed to have becn received by the close of the Business Day on which .
= it was transmitted or hand delivered (unless transmitted or hand delivered after close of
Y normal business hours, in which case it shall be deesmed to have been received at the close of

the next Business Day). Notice by ovemight or courier shall be. deemed to have been
received two (2) Business Days after it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3,

To CRS:-

To Counterparty:

v | 3t3
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9.5

9.6

9.7
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General. This Agreement constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Partics and shall not be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or execution hereof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
executed by both Parties. This Agreement shall not impart any rights enforceable by any
third party (other than a permitied successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as & waiver of any
other default. Any provision declared or rendered unlawful by any applicable court of law
ot regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indeminity and audit
rights contained herein shall survive the termination or expiration of this Agreemens for
three (3) years. ' :

Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party’s employces, Affiliates, lenders, counscl, accountants or
advisors who have a need to know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, cach Party shall, to the extent practicable, use reasonable cfforts to prevent or
limit the disclosure. The Parties shell be entitled to all remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

Coiinterparts. This Agreement may be separately executed in counterparts each of which
when s0 executed shatl be deemed to constitute one and the same Agreement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated and as well as any other settlement agreements
between Counterparty inergy Corp. or any other Cinergy entity related to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. {on behalf of all Cinergy entities) agree to this provision,

314
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The Parties have caused this Agreement to be executed by their duly authorized
representatives in multiple counterparts as of the Effective Date.

COUNTERPARTY

...
o n——

o ——

CINERGY RETAIL SALES, LLC

Asto clauéc 9.7

u{”'“"“ CINERGY CO

“ 1
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(2 Exhibit A:
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EXHIBIT B:
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(" "Exhibit C: - .
- Customer Group:

This agreement pertains to the follOwing

- "
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Payment Reference |
)

Cinergy Corp. Mail to: Accounts Payable (EIVIB60)

REQUEST FOR ACH/WIRE TRANSFER PAYMENT

Paying Company (Circle One) Date
CG&E PS! Energy Cinergy Services
ULH&P  Cinergy Corp. Otherr‘_i_

Vendor Nene_QENNN.

street Address SN

ciy SN

PAYMENT DISTRIBUTION

Resp. | Resp. Reference

Amount Wark Cod LOB | (veh.#.Emp.¥, { LOC svc | pce
Corp. | Catr. e Ryl
TOTAL
Preparcr (NNNNNNENE EmployeeNo. SNENIR
Telephone No. (NN
Approved by Title
Approver Passport ID#

Bank Nore NI
Accoust Numbor QNS |

Account Name if Different than Vendor Name

DD

M9300-9 R 08/05

387
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Ohio Consumers® Counsel

Fifth Set Interrogatories

Duke Energy Ohio, Inc.

Case No, 03-93-EL-ATA

Following Remand

Date Received: Fechruary 9, 2007
Responsc Duc: February 209, 2007

OCC-INT-05-RI103

REQUEST:

Option Agreement by “Cinergy Retail Sales, LLC.

a. Who were the persons responsible for the decision 1o have CRS and
Cinergy enter into each agreement (i.c., identify each person)?

b. When was the decision made to have CRS and Cinergy enter into each

U{f“ agreement?

C. For each person identified in response to part (a) above, at the time cach
agreement was executed, what was each person’s company of employment
(i.c., identify the company), job title, job duties, and responsibility related
to each agreement?

d. Whi were Option Aireemenls entered into, rather than continue the

RESPONSE:

Objection. This guestion is not calculated to lead to the discovery of rclevant evidence.
mwas a deponent for DERS, not DE-Ohio. Withou! waiving ity
objection DE-Ohto mekes the following representations:

a-c. DE-Ohio was not a party to the DERS decision making process.

d. DE-Ohio is not privy to the reasoning of DERS or the counte
Bascd on its attendance of the depositions
receipt of the contracts through the discovery process, DE-Ohio stales, on information
and belief, that the Commission made material amendments to the altemmate proposal
effectively rejecting it and terminating the—efemd to above. Upon

ies on this subject.

CONFIDENTIAL



termination DERS had an obligation (o enter into discussions to see il the panties could
negoliate contracls permittin

the parties to be in substantially the same economic
position as they were in the m Although neither party was under an
obligation 10 enter any furth racl the parucs agreed on the terms and conditions of

the option contracts.

WITNESS RESPONSIBLE: N/A

CONFIDENTIAL
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Sent: Monday, July 24, 2006 1:12 PM
To
Subject: FW: CRES Payments

{

CONFIDENTIAL PROPRIETARY .

"FY). This is the CRES 101 that I got from Rates. TRADE SECRET

Sent: Monday, May 15,7006 10:19 AM

To:
Cc:
SubjéttT RE" "Payments

)

These are all nalive-load, retail customers located in the DE Ohio (CG&E) service terrilory. As described below, the
original ptan was to have them become “shoppers” in accordance with Ohio Electric Customer Choice, and they would
receive their generation service from the newly-formed Cinergy CRES. At the last minute. Cinergy deemed the conftracts
to be toc risky, and negotiated the payments instead.

P —— g e,

> g ®
Sent: Mo y, May 1‘.:5, 006 10:11 AM

T"P

Ce: s

Subject: RE: CRES Payments

Thank you very much for the background. | do have one follow up question. We went through the budget withF
ﬁsl week and he has asked to start seeing the CRES payments as part of his native load budget since it is

related to the RSP. It sounds like from your history explanation it Is related io full requiremenls customers which we call

non-native. Why would the non-native customers intervene on rates that would not affect them or are you considering

those customers as part of the retail load? Thanks again,

From
Sent: Thursday,
To:

11, 2006 4:03 PM

Sub: : Payments

Here is the history behind the so-called *CRES" payments:

V * During late 2003, the Public Utilites Commission af Qhio asked all of the electric investor-owned ulililies in the State of .
Ohio ta prepare and submit Rate Stabilization Plans. At that time, we were still in our Market Development Peripd
tollowing the implementation of electric Customer Choice in January 2001. During the Market Development Period,

. 645



electric rates were frozen, and the original plan was for all of the utiiities to offer market-based rates following the end of
the Market Development period. The Market Development period was scheduled to end no later than 12/31/05,

' +-oy 2003, the PUCO and other groups became concerned that the competitive electric retait market in Ohio was not
5,‘ Jifficientty robust to prevent wild price swings under pure competition and-market pricing. The problems in California and
“the subsequent Enron meltdown also colored their feelings. As a resufl, they asked the utilities to offer Rate Stabilization
Plans in lieu of pure market pricing.

CG&E (Duke Energy Ohio) filed its RSP (known as the Electric Reliabifity and Rate Stabilization Plan, ERRSP) during the
first half of 2004. A number oflarge customers, some represented by industry groups, intervened in the fiing. CGA&E's
and the PUCQO's goal was fo obtain rapid approval of the RSP such that the new rates could go into effect on 1/1/2005.
The interveners represented a roadbiock, however. To eliminate this roadblock and prevent a formal heanng, CG&E
negotiated special conditions with the intervenars and ultimately reached agreements with them.

The original settiement agreement with the interveners called for Cinergy to form a "CRES" (Cerlified Retail Electric
Supplier - the State of Ohio muist cetify all retail electric providers in terms of creditworthiness, etc.). The Cinergy CRES
was to provide generation service for the interveners at pre-specified, contractual rates. At the [ast minute (i.e., December
2004), Cinergy's top management decided that the CRES settlement was too risky, and Cinergy essentially decided to not
follow through with the contract. To prevent tawsuits for breach of contract, Cinergy entered into negotiations with each of
the parties and agreed to make monthly or quarterly payments in lieu of offering generation service from the CRES.

So as you can see, the "CRES" custamers are actually full-requirement customers of Duke Energy Ohio, but they receive
payments from the Comp

any instead of receiving generatign service from the Cinergy CRES (the Cinergy CRES does not
have any retail customers,

The payments for each group of the “CRES" customers differ from each other. Generally speaking, the contracts with
each group specify that the customers belonging to that group will receive refunds of various RSP riders (e.g., Rider AAC,
Rider FPP, Rider IMF, Rider SRT, etc.). Each month or quarter, | prepare staterments that show the amount of money that
is to be refunded to each customer, and the payments are made from the CBU's (non-regulated generation) budget.

' (*“*aese payments wil last through MMMEIREt which Point the ERRSP will terminate.

St

By the way, the "CRES" customers include some of the

Hope this helps.

* ; CONFIDENTIAL PROPRIETARY
ate ices TRADE SECRET |
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Sent: Thursday, May 11, 2006 3:08 PM

L—
Subject: FW: ayments

Can you respond to ‘.question? You and‘re the only ones I'm aware of who know this stuff.

o

Sent: Thursday, May 11, 2006 3:00 PM
56
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Sub - Payments

T
t_ 7o you have anything that tells or can you briefly describe the concept behind the CRES payments? Wa are budgeting
“around $22M annvally for this oul of our non-nalive segment. How was that number derived, who does itgo to, and does
it kast until the end of 20087 Just trying to get a little more educated on this. Thanks-

CONFIDENTIAL PROPRIETARY
TRADE SECRET

s

o

—

57

. 647



BEB ATTACHMENT 22
. R CONFIDENTIAL

EXHIBIT C-3
DUKE ENERGY RETAIL SALES, LLC
QFFICER CERTIFICATION OF F JAL STATEMENT

NC. MITCHELL, JR.

1, Lon C. Mitchell, Jr. do hereby cettify that I am Vice President, Chief Financial
Officer, and Treasurer of Duke Energy Retail Sales, LLC.

1 further certify that I have reviewed the atlached Financial Statements of Duke
Energy Retail Sales, L1.C, and that such Financiai Statcmentis are accwrale and complete
to the best of my knowledge, information and belief.

Dated this 22" day of August, 2006.

e S

Lon C. Mitchel
Vice President, Chief Financial Officer, Treasurer
Duke Energy Retail Sales, LLC

CONFIDENTIAL



EXHIBIT C-3

Duke Energy Retail Sales LLC
Balance Shest
December 31, 2005
Agaots
Accounts Receivable - affiiates § 4245431
Liabllitles
Accounts Payable - afﬁliﬁes $ 11,172,680
Accrued Taxes (710,115)
Cther 3,023,158
Total Linbiiities 13,485,633
Member's Equity
Retained (Defict) (9,240,502)

Total Liabliities and Member's Equity

$ 4,245431.00

CONFIDENTIAL



EXHIBIT C-3

Duke Energy Retail Sales LL.C
Statament of Income
For the year ended December 31, 2005

Revenues 5 .
Operaling Expansas

Qption Pramium Expense 13,788,812

Administrative and General Expenses 250,460
Operating (Loss) {14,028,272)
Interest Expense | 147,549
{L.oss) Before Taxes T (14475.821)
Income Tax Expense (Benefit) ) {4,850,863)
Net Income § __ (8,224,858)

CONFIDENTIAL



.,

Duke Energy Retail Sales LLC
Budgeted Statement of Income
For the year ended December 31, 2006
Revenues
Qperating Expenses
Option Premivm Expense
Administrative and General Expanses
Qperating (Loss)
interest Expense
(Loss) Before Taxes
Income Tax Expense (Beneftt)

Nsat Income

CONFIDENTIAL

EXHIBIT C-3

22,247,000
28,500

T (22,2715,500)
800,000

T (23.075,500)

(8,078,425)

3 !14.999.075!
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Fom: RN

Sent: Friday, January 28, 2005 2:23 PM

Subject: FW: RSP Impacts by Year xis
Attachments: RSP impacis by Year.xis

Thwswwww_

211512007
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Cenified Supplier Business Center

The Cincinnati Gas & Electric Company
139 East Fourth Streel

Cincinnati, Ohio 45202

Re: Notice oigwilh or Switch 10 a CRES Pursuant to Paragraph 25
of the PUCQO’s Entry on Rehearing in Case No. 03-093-EL-ATA, e al.
Doo: SN

Pursvant to instructions provided by CG&E Counsel rdering Paragraph 25
of the PUCO's Entry on Rchearing in the above-captioned proceeding, 3
m hereby notifies CG&E that it intends 1o a) keep its current “Choice” accounts with a

provider and b) enroll additional accounts with a CRES provider conditioned on receipt of any
available enhanced shopping credit available 10 the first 20% of shoppers in cach applicable class.

Attached 1o this letter is a list of the accounts applicable to groups (a) and {b) above. The Group
ﬂ’)*_

Ordering Paragraph 27 of the PUCO Order on rchearing), —

Please send atl confirmations and comrespondence regarding this matter 1o my attention at the
address and number listed above, or via e-mail at

SN | 121k you for your prompt attention 1o this correspondence.

Si ncerclil |
C L




CONFIDENTIAL




Centified Supplier Business Center

The Cincinnati Gas & Electric Company
139 East Fourth Sireet

Cincinnati, Ohio 45202

Re: Addenda 10 Notjce OW with or Switch to a CRES Pursuant to
Paragraph 25 of the PUCT's Entry on Rehearing in Case No. 03-093-EL-ATA, ef al.
oex S

In addition to the Notice issued by Letter
notify CG&E tha

¢ enlire calendar yeat.
¢

oI 1.5 notice in order to place these accounts in th W
_ in accordance with the Commission Ting.

Please send all confirmations and correspondence regarding this matter to my attention at the
address and number listed above, or via e-mail at

On be_for your prompt attention to this correspondence.

Sincerely,




