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16 

219 



^ g - s r / 

W r OPTION AGREEMENT 

BY AND BETWEEN 

CfNERGY RETAIL SALES, LLC 

AND 

CONFIDENTIAL PROPRIETARY 
TRAOESECRET 

:f'i^ 

Option Agreement (the "Agreemem") is entered into as of tiii 
"Effcctivc Dale") by and between Cinergy Retail Saks, LLC (."LKb") a 

muted liability company, and ChiIdren 's] |HHHB|HHH| | | ["Couitferpar ty '*) , a 
coiporatbn (each individually a "Party" or c o B c S i v c ^ B e ' F a S ! ^ ^ ^ 

RECITALS 

WHEREAS. 
^ , ^ ^ ^ 1 located within the retail delivery se^ ic^an to ryo i ' i he t^mcmnnti 
6L bleclric Coni|5ny (**CG&E"). 

WHEREAS, CRS has been certified by die Public Utilities Commission of Ohio as a 
Certified Retail Electric Supplier fCRES") and has the autiwrity to eng^e in the safe of 
elecUical power at letaU; 

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein. 
the Parties agree as follows: 

^ ( 5 ) 

ARTICLE 1 
DEFIMTIONS 

The foUovymg dcfmhions and any terms defined in this AgFeem^t shall apply 
hereunder. 

"Afljiisie" me^ns, widi respect to any person, any other person (other than an individual) thai, 
da?ecily or indirectly, through one or more mtomediartes, controls, or is contioUed by, or is under 
common control with, such person For this purpose, "contror means the direct or indirect 
ov̂ n̂ership often (10) peicenl or more. 

"Ptisingss Pay" means a day on which Federal Reserve member banks in Ohio are open for 
btisiness; and a Business Day shall open at 8.-00 a,m. and close at SM p.m, easton prevailing 
tune, unless otherwise agreed to by the Parties oi writing. 

"Counlcrpartv's Mayimiim rVrrmnH" rneans 

Cinergy Corporate Records 
' 1 6 2 7 4 

Document Code^ 
•H 
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"Cajgcity" has the meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff as amended from time to time, or as defined in any transinission tariff of a 
successor to MISO. 

"Cfintr̂ yPljce** means the price in SUS as set foith in Exhibit B to be paid by Coimtcrparty to 
CRS for the purchase of the Energy under this Agreement. 

"DefauUing Party" shall have the meaning specified in Section 6.1. 

"Energy" means electric energy of the character commonb^ knovyn as three-phase, sbcty hertz 
electric energy that is delivered at the nominal voltage of the Delivety Pointy expressed in 
megawatt hours (MWh). 

'Invent ofPefauh*" shall have the meaning specified in Sectk>n 6.1. 

"EEEC" means the Federal Energy Regulatory Commissioti or airy successor agency thereto. 

"Fine" means, with respect to a Transaction, that the only excuse for the feilurc to deliver Erwrgy 
by CRS or the failure to receive Energy by Ihe Counterparty is Force Majeure or the other Party's 
failure to perform 

'Tull Requjrgpienls Energy 

"Interest Rate" means, for any date the lesser of (a) two (2) percent over the per annum rate of 
interest equal to the prime lending rate (*'Prime Rate") as may be published fix»m time to tone in 
the Federal Reserve Statisdcal Release H. 15; or (b) the maximum lawful interest rate, 

"MW" means megawatt. 

"XstOl" shall have the meaning specified in Article 4.1. 

"Transmission Providers" means the entity or entities transmHlii^ or transpocttng the En^gy 
on behalf of CRS or Counterparty to the Delh'ery Potirt. 

ARTICLE n 
OPTION 

2.1 Counlerparty currently receives its ̂ electric service from The Cincinnati Cras & Electric 
Company (**CG&E") pursuant to the applicable tariffe rates or will provide notice that h 

J 
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will take electric service ftom CG&E in accordance with applicable CG&E tariff 
requiretnents. 

3.1 

r 

ARTICLE HI 
CRES POWER CONTRACT TERMS 

a, EnerpY Ouanthv and 

b. Transmission Service and Charges. Transmission service will be provided in 
accordance whh the open access transmission tariff of the Midwest 
Independent Transmission System OpemtoTt inc. Charges will be assessed 
consistent with Ihe otherwise applicable CG&E retail tariff rates and riders a s 
they may be amended, from time to lirtte, or aiiy successor lariff. 

c. Contraci Price. The Contract Price is set forth in Exh^its A and 6 . 

d. Change lo Prkes. As a retail sale, the power sale agreemeni is not s u l ^ t o 
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the jurisdiction oi the FERC; nor rdiall cilbcr Party sed: to have the FERC 
•ssol jurisdictioD over the Agrecnicaii. However, to the extent that dlhcrlhc 
FERC or the Public UtUiiies Commissioa of Ohio asserts jurisdtctioa over ^ 
Agreement, the Panics agree that the ConiTBCt Price ^pflcified^above is msi md 

consistent 
»™ CONFiDENTiAL PROPraPTA. 

TRAOESECRET 

^ ^ J h c term of llic power sale Bgrocment 

4.1 

ARTICLE IV 
TERM OFAGREEMlKr 

AttTocmqit Tarp\ ynd Effective Date. This Agrocment shall beoome effective 
^ ^... . - . \gj^cincnt ^Bll cxiaid fromj 

' unless icmunBtcd earlier in aocordanoe Wltfl Ihc tenns o] 

4.2 Aflq-Tynqna^joa. The applicable provisioas of Utis Agreement shaU coatioue in effect 
after temiination thereof to the extent necessary to provide for final billing, billii^ 
adjujuncnts end payments. 

ABTICLEV 
BILLING 

wr 51 Paymqij 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of DcfBiiit An •Event of Dcftulf shall mean, with respect lo aPany 
(•DclaiUling Party U Ihe occtffnace of any of the foDowing: 

6.1.1 any FcpncscDtation or wanranty made by the DefaiUting Paity bcrdn dull at any 
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6.1.2 Ihe failure of Ihe Defaulting Party to perform any covenam set forth in th is 
Agreemeat (except to the extent constituting a separate Event of Default,) and 
such failure is nol cured within fifteen (15) Business Days after wr t t t^ notice 
via certified mail thereof to the Defauhing Party; 

6.1.3 the De&ulttng Party consolkiates or amalgamates with, merges with or into» or 
transfers all or substantially all of its ass^s to, another e n t ^ and, al the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
Iransferee entity faib to assume all of the obligations of siKh Party under this 
Agreement; 

6.1.4 the &ilure to make when due, any payment required pursuant to this Agreement if 
such failure is not remedied ^^thin ftjReen (15) Business Days after written notice 
via certified mail of such foilure is given by the odicr Party; or 

6.1.5 the De&uhtng Pany (i) files a petition or othowise conmiences or acquiesces in a 
proceeding tuider any bankruptcy, insolvency, reorganization or similar law, or has 
ariy such pethioo filed or commenced against it and such petition is not wtdidrawn 
or dismissed within thirty (30) days after such filing, (iQ makes an assigimKot or 
any general arrangement for die benefit of creditors, (iiQ otherwise becomes 
bankrupt or insolvent (however evkienced), (iv) has a liquklator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to & or any 
^bstantial portion of hs property or assets, or (v) is unable to pay its debts as t t^v 
fall due. 

Rcme(|y*s upon an Event of Default. Upon the occurrence (and continuation beyond the 
of Default with respect to a Defaulting P« 

6.3 

ARTICLE VII 
LIMITATIONS; DUTY TO MITIGATE 

71 Limhatwi^ 9f Remedies. Liamitv and Damaecs. THE PARTIES CONFIRM THAT THE 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH O F 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 

J 
224 



^ 

^ c 

CONFiDENTiAL PROPRIETARY ^ " ^ ^ ^ ^ ^ 
TRADE SECREr 

MEASURE OF DAMAGES IS PROVIDED. SUC:H EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXa^JSIVE REMEDY, 
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT l \ . W OR IN 
E(HJ1TY ARE WAIVED. IF NO REMEDY OR MEASURE O F DAMAGES IS 
EXPRESSLY PROVIDED HEREIN. THE OBLIGOR'S LIABULITY SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY. SUCH CWRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY A N D ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE W^AIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN. NEITHER PARTY SHALL BE LIABLE FOR ANY 
CONSEQUENTIAL. INCIDENTAL. PUNnflVE, EXEMPLARY OR INDIRECT 
DAMAGES. LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
BY STATUTE, IN TORT OR CONTRACT. UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THATTE4E LIMITATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO. 
INCLUDING THE NEGLIGENCE OF ANY PARTY. WHETHER SUCH 
NEGUGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED. THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE. OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

7.2 Duty to ^ki^A^e'. Each Party agrees that k has a duty to initiate damages and covenants 
that h vdll use commercially rcasonaUe efforts to minimize any damages it may incur as 
a resuR of the otho- Party's performance or nort-periformance of this Agreement. 

^^imcLEyiii 
GOVERNING LAW - DISPUTE R l l ^ t U I l O N 

8.1 GgyCTnJgg Law and Jurisdictkm. THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE 
LAWS O F THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

8.2 Bgpute Resohitwn. Any claim, controversy or dispute arismg out of or relating to this 
Agreement, or the breach thereoC shall be resolved fiilly and fiimlly by binding arbkration 
under the Commercial Rules, but not tte adnunistration, of Ihe American ArbMration 
Association, except to the extent that the Commocial Rules conflkt with this provision, in 
which event, this Agreement shall control This arbitradon proviskm shall not limit the 
right of either Party prior to or during ariy such di^nite to seek, use, and employ ancillary, 
or prelim inazy or pemxanent rights and/or remedies, judKial or otherwise, for the purposes 

J 
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maintaining Ihe status quo until such time as the arhilratk>n award is reDdered o f the 
dispute is otherwise resolved. The arbitratbn shall be conducted in Cincinnati, Ohio and 
the laws of Ohio shall govem the constnictran and interpretatmn of this Agreement, except 
lo provisions related lo conflict of laws. Within ten (10) Business Days of service o f a 
Demarid for Arbitratkin. the parties may agree upon a sole arbitrator, o r if a sole arbitrator 
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A krK>wledgeable, dismtocsted and 
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If 
ihe arbitmtors appointed by the parlies caimot agree upon the third arbitrator within ten 
(10) Busmess Ditys, then either Party may apply to any judge in any court of competem 
jurisdiction for appoimmem of the third arbitrator. There shall be no discovery during the 
arbitratbn other Ihan the exchange of infonnation that is provided lo the arbitrator(s> by 
the Parties. The arbitiator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive dam^es or 
olher non-compensatory damages. The decisk)n of the arbftrator(s) ^lall be rendered 
within shay (60) Busine^ Days after the date of the selection of the arbitratoT(s)or within 
such period as the Parties may otherwise agree. Each Party shall be re^)onsible for the 
fees, expenses and costs iiKnured by Ihe arfoftrator appointed by each Party, and the fees, 
expenses and costs of the third arbiurator (or single arbibrator) shall be bome equally by the 
Panics. The decisk>n of the 8rbltratOT(s) shall be final and binding and may not be 
appealed. Any Party may apply lo any court having jurisdiction to enforce the decision of 
the arbitraior(s) and to obtain a judgmem thereon. 

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement tn 
acconlarK:e with hs terms and conditk>ns wilhom being required to follow the procedures 
w:i forth in this Article. 

ARTICLE DC 
MISCELLANEOUS 

^-' Reprepen^^tiops and Warranties. On the Effective Date and on the date o f entering mio this 
Agreement, each Party represents and warrants to die other Paly that: (a) it b duly 
organized, validly existir^ and in good standing under the lavi^ of the jurisdiction of its 
formation and b qualified to conduct its business in cac^ jurisdktion; (b) k las ^ t 
regulatory authorizations necessary for it to legally perform ils obligatk>ns under this 
Agreement and any other documentatwn relating to (his Agreemem; (c) the execution, 
delivery and perfonnance of Ihis Agreemem and any oth^ documentatbn relating to this 
Agreement arc within its powers, have been duly authorizsed by all necessary action and d o 
not vk>lale any of die terms and conditions in its govenung dooiments, any contracts t o 
which it is a party or any law, rale, regulation, order or similar provision applk:able to it; 
(d) there are no banknipt^^ proceedings pending or being conteo^lated by k or, lo i ts 
knowledge, ihrealened agamst il; (e) UJCTC is noi pending or, to its knowledge, threatened 
against h o r any of its affilialcs arty legal proceedings thai couW maierially adversely aflFect 
fts ability t o pwform ks obligation under this Agreemem or ariy other document relating to 
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llus Agreement; (f) no Evem of De&ult or event whkh, with tbe giving of notice or lapse 
of lime, orboth, would constitute an Event of Default with rc^>cct to k has occtured and is 
continuing and no such event or circumstance would occur as a result of its entering into or 
performing its obligatkins imder this Agreement or any other dooancnt rekitu^ to this 
Agreement or any Transaction; and (g) it b acting for ks own account, has made its own 
uidcpendcm decbbn to cmcr into this Agreement artd as to whether sitch Agreement b 
appropriate or proper for it based upon its own judgment, is not rel>dng upon the advice or 
reoonmicndations of Ihe other Party in so doing, and b capable of assessing the merits of 
And tmderstanding and understands and accepts, the terms, condhions and risks of this 
Agreement. 

^.2 Assignmcjjt Thb Agreement shall be assignable by CRS without the Counterparty's 
consem provided such asagnmcnt is to any other direct or indkect subskliary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or faigber credit 
ratiiig than CRS. Any olher assigrunent by eltber Party of thb Agreement or ariy rights or 
obligatk>n hereunder shall be made only with the written consent of the other Party, which 
consent diall not be unreasonably whhheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified bebw. 
Notices requked to be m writmg shall be delivered by letter, fecsimile or other 
documentary form' provided there b some form of confirmatkm that tl»e receivmg party 
actually received the notke. Notke by regular mail shall be deemed to have been 
received three (3) Business Days after it has be^i sent. Notke by fecsimile or hand 
delivery shall be deemed to have been received by the cbse of the Business Day on whk;h 
it was transmitted or hand delivered (unless transmitted or hand defivered after cbse of 
nonnal business hours, m whkh case k ̂ lail be deemed to have been received at the cbse of 
the next Busmess Day). Notice by o v e m ^ or courier shall be deemed to have been 
received two (2) Business Days after k has been sent A Party may diange ks addresses 
by provklbg notke of the same m accordance wkh thb Sedbn 9J, 

TaCRS; 

To Coo0ter|^[rih|r 
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9.4 GeneraL Thb Agreement constkutes the entire agrecmeitf bet^wcn tbe Parties relating Co 
the subjal matter conleofq)lated by thb Agreement. Thb Agreement shall be considered 
for alt purposes as preptued through the jomt efforts of the Partks and shall not be 
construed (gainst one Party or the other as a resuk of the preparation, substitution, 
submissbn or other event of negotiation, drafting or execution hereof. No amendmeat or 
inodificatk)n to tfus Agreement shall be enforceable unless set forth m writmg and 
executed by both Parties. This Agreemeni shall not ui^art any rights enforceable by any 
thkd party (other than a permhted successor or assignee bound to this Agreement). No 
waiver by a Party of any defauk by the other Party shall be construed as a waiver of any 
other defauk. Any provisbn declared or rendered unlawftil by any applicable court of law 
or regulatory agency or deemed unlawfiil because of a statutory charige will not otherwise 
affect the remaining lawfol obligatbns that arise under this Agreement. The headings 
used herein are for convenience aivl reference purposes cwly. All indemnity and audit 
rights contained herein shall survive the terminatbn or expirBtk>n of this Agreement for 
three (3) years. 

9.5 Confjd^rtia)ity- Neither Party shall discfose (he terms or condkbns of this Agreement to a 
third party (olher Ihan the Party's cn^k>yces, AfiUiates, lenders, counsel, accountants or 
advisors who have a need io know s i ^ infonnation and have agreed to keep such terms 
confkkntial) except m order to comply wilh any q>plkable law, regulatbn, or in 
coimectbn wkh any court or regulatory proceedmg £q>plicable to such Party; provided, 
however, each Party shall, to Ihe extertt |Ha(^icabIe, use reasonable efforts to prevent or 
limh the discbsure. The Parties shall be entHled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, thbconiklentialky obltgatba 

9.6 Counterparts. Thb Agreement may be sq^arately executed m cotmterparts each of which 
when so cxccmed sliall be deemed to constitute one and the same Agreement. 

9.7 Thb Agreement supersedes and replaces in its emirety the agreement between CRS and 
Counterparty d a t e d J | | | | | | | m | H M H M | | P as well as any other settlement agreements 
between Counterparty and C i S g ^ r a r p T o r any other Cinergy entky related to VUCO 
Case No. 99-1658-EL-ET?. By sigmng thb Agreement, Counterparty, CRS and Cinergy 
Corp. (on behalf of all Cinergy entkies) agree to this i»ovbba 

/ 
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The Parties have caused tius Agreement to be executed by thek duly auttiorized 
representatives in mukiple cotmtoparts as of the EfiTective Date. 

^ 0 y3?/ 

CINERGY RETAIL SALES. LLC COUNTERPARTY 

As to clause 9,7: 

10 
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Exhibit A: 

Customer Group: 
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EXfflBIT B: 
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€ OPTION, AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

;ONFiDENTiAL PROPRIETARY 
TR.ADE SECRET 

This Optk)n Agreement (the "Agreement") is entered into as of this 
• 1^ "Effective Date") by and between Cinergy Retail Sales. LLC ( 

limited liability company, andj(||| |mmi|('*Counterparty**), a 
individually a "Party" or collectively the "Parties". 

RECITALS 

WHEREAS, • J J I H P H I H H H H H H I H H H I I I I H V i ideated 
within the retail delivery service territory of The Cincinnati Gas & Electric Company 
C*CG&E"). 

WHEREAS, CRS has been certified by ihe Public UliHtks Commission of Ohio as a 
Certified Retail Electric Supplier ("CRES") and has the authority to engage in the sale of 
electrical power at retail; 

WHEREAS, CRS and Coumerparty desire to establish terms and condition for this option. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, 
the Parties agree as follows: 

r-

ARTICLE I 
DEFINITIONS 

The following dcfinitk)ns and any terms defined in this Agreement shall apply 
hereunder. 

"AfTiliat̂ ** means, wilh respect to any person, any other person (other than an individual) that, 
directly or indirecdy, through one or more intermediaries, controls, or is controlled by, or is under 
conunon control wkh, such person. For this purpose, "control" means the direct or indirect 
ownership often (10) percent or more. 

"Business Day** means a day on which Federal Reserve member banks in Ohio arc open for 
business; and a Business Day shall open at 8:00 a.m. and dose at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing 

'^Counterparty's Maximum Demand" means 

Cinergy Corporate Records 
[ 0 1 6 2 6 2 

,^^J^ument Code '̂  t 237 
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"gapqcity" has the meaning set forth in any Transmission Provider's tariff or MISO's 
transmission lariff, as amended from time to time, or as defined in any transmission tariff of a 
successor lo MISO. 

^Contract Priw" means the price in SUS as set forth in Exhibit B to be paid by Counterparty to 
CRS for the purchase of the Energy under this Agreement. 

"D,eraulting P?rty" shall have the meaning specified in Section 6.1. 

"Energy" means electric energy of the character commonly known as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Event of Defyiih*' shall have the meaning specified in Section 6.1. 

*'pERC** means the Federal Energy Regulatory Commission or any successor agency thereto. 

*'£in!l*' means, with respect to a Transaction, that the only excuse for the failure to deliver Energy 
by CRS or the failure to receive Energy by the Counterparty is Force Majeure or the other Party's 
failure to perform. 

'Interest R^ie" means, for any dale the lesser of (a) two (2) percent over the per annum rate of 
interest equal lo the prime lending rate ("Prime Rate") as may be published from time to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawfiil interest rate. 

"MW" means megawatt. 

* Teon** shall have the meaning specified in Article 4.1. 

"Transmission Pf<;ivMî rg'' means the entity or entities transmitting or transporting the Energy 
on behalf of CRS or Counterparty to the Dclivwy Point. 

2.1 

ARTICLE n 
OPTION 

Counlerparty currently receives its electric service from The Cincinnati Gas & Electric 
Company ("CG&E") pursuant to the applicable tariffs rates or will provide notice that it 
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will take electric service from CG&E in accordance MtJL_appltcabl^_CQ^E_tan^^ 
requirements. 

2.2 

2.3 

2.4 

2.5 

3.1 

/ 

ARTICLE HI 
CRES POWER CONTRACT TERMS 

b. Transmission Service and Charges. Transmission service will be provided in 
accordance mth the open access transmission tariff of the Midwest 
Independent Transmission System Operator, Inc. Charges will be assessed 
consistent with the otherwise applicable CG&E retail tariff rates and riders a s 
they may be amended, from time to time, or any successor tariff. 

c. Contraci Price. The Contract Price is set forth in Exhibits A and B. 

d- Change to Prices. As a retail sale, the power sale agre«nent is not subject t o 
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the jurisdiction of the FERC; nor shall either Party seek lo have the FERC 
assert jurisdiction over the Agreement, However, to the extent that cither the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiclion over the 
Agreement, the Parties agree that the Contract Price specified above is just and 
reasonable and consistent with the public interest. 

WC 

ARTICLE IV 
TERM OF AGREEMENT 

^•' Agreement Term and Effective Date. This Agreement shall _becpme effective upon 
executionb^hePartiesJTh^ shall extend from J I J B H i H V ^ ^ S h ^^^ 
i n c I u d i n g J ^ m U J U m i B unless terminated earlier in accordance with the terms of 
this Agreemem ("Term"). 

'̂  2 After Termination. The applicable provisions of this Agreement shall continue in effect 
after termination thereof to the extent necessary to provide for final billing, billing 
adjustments and payments. 

ARTICLE V 
BOILING 

5.1 Payment 

ARTICLE VI 
DEFAULTS AND REMEDIES 

^•' Events ofj]^;fanh An "Event of Default" shall mean, with respect to a Party 
("Defauhing Party"), the occurrence of any of the following: 

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
tirne prove to be false or misleading in any reject material to this Agreement; 

( 
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6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this 
Agreemeni (except to the extent constituting a separate Event of Defailt.) and 
such failure is not cured within fifleen (15) Business £>ays after wrhten notice 
via certified mail thereof to the DefauUing Party, 

6.1.3 the Defaulting Party consolidates or amalgamates whh, merges with or into, or 
transfers all or substantially all of its assets to. another entity and, at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if 
such failure is nol remedied whhin fifteen (IS) Business Days after written notice 
via certified mail of such failure is given by the other Party; or 

6.1.5 the I>efauUing Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and such petition is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignmem or 
any general arrangement for the benefit of creditors, (iii) olherwise becomes 
banlcrupl or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to it or any 
substantial portion of its property or assets, or (v) is unable lo pay its debts as they 
fall due. 

6-2 Rcmedie.'i upon an Event of Default. Upon the occurrence (and continuation beyond the 
applicable cure period) of an Event of Defeult whh respect to a Defaulting Party,! 

6.3 Other Terinination Events. 

ARTICLE VII 
LIMITATIONS; DUTV TO MITIGATE 

7.1 Limitation nf Remedies. Liability and Damages. THE PARTIES CONFIRM THAT THE 
EXPRESS RENfEOmS AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUTTY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY. SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUTTY ARE WAIVED. UNLESS 
EXPRESSLY PROVIMD HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY 
CONSEQUENTIAL, INCIDENTAL. PUNFTIVE. EXEMPLARY OR INDIRECT 
DAMAGES. LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES. 
BY STATUTE. IN TORT OR CONTRACT. UNDER ANY INDEMNTTY PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT. OR ACTIVE OR PASSIVE. TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED. THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFHCULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

' {^ ) '̂ •̂  Duty to Mttigpf^ Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages it may incur as 
aresutt of the other Party's performance or non-performance of this Agreemem. 

ARTICLE Vra 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Govcminipr ;.j>w and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNm) BV AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE" 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

8^ Dispute R,esolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fiilly and finally by binding arbhration 
under the Commercial Rules, but not the adminisuation, of the American Arbhration 
Association, except to the extent that Ihe Commercial Rules conflict with this provision, in 
which event, this Agreemem shall coirtrol. This arbitration provision shall not limh the 
right ofeither Party prior to or during any such dispute to seek, use, and employ ancillary, 
or prelin^inary or permanent rights and/or remedies, judicial or otherwise, for the purposes 

^ 
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maintaining the status quo until such time as the arbitration award is rendered o f the 
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and 
the laws of Ohio shall govem the construction and inteipretation of this Agreement, except 
to provbions related to conflict of laws. Within ten (10) Business D a y s of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, o r if a sole arbitrator 
cannot be agreed upon, a panel of three arbitrators shall be named. O n e arbitrator shall be 
selected by CRS and one shall be selected by Buyer A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two atbitrators so appointed by the parties. If 
Ihe arbitrators appointed by the parties cannot agree upon the third arbitrator within ten 
(10) Business Days, then either Party may apply to any judge in any court of competent 
jurisdiction for appointnwnt of the third arbitrator. There shall be no discovery during the 
arbitration other than the exchange of information that is provided to the arbitrator(s) by 
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The dec'ision of the arbitrator(s) shall be rendered 
whhin sixty (60) Business Days after the date of the selection of the arbitrator(s) or within 
such period as the Parties may otherwise {^rce. Each Party shall be responsible for the 
fees, expenses and costs Incurred by the arbitrator appointed by each Party, and the fees, 
expenses and costs of the third arbitrator (or single arbitrator) shall t>e b o m e equally by the 
Pardes. The decision of the arbitrator(s) shall be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to ^ f b r c e the decision of 
the art>itrator(5) and to obtain a judgmem thereon. 

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreemeni in 
accordance whh its terms and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE DC 
MISCELLANEOUS 

^-1 Rfeprteiseptfltions and Warramies. On the Effective Date and on the date o f entente into this 
Agreement, each Party represents and warrants to the other Party that: (a) it is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) h has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documentation relating to this Agreement; (c) the ex^:ution, 
delivery and performance of this Agreement and any other documentation relatmg to this 
Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any of the terms and conditions in its governing documwts, any contracts to 
vdiich it is a party or any law, rule, r^ulation, order or similar provision applicable to it; 
(d) there are no bankruptcy proceedings pending or being contemplated by it or, to its 
knowledge, threatened agsunst it; (c) there is not pending or, to its knowledge, threatened 
against h or any of its afHTiates any legal proceedings Uiat could materially adversely affect 
its ability to p«form ils obligation under this Agreemem or any other document relating to 
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this Agreement; (0 no Event of Default or event w^ich. with the gWinj of noiice or lapse 
of lime, or both, would constitule an Event of DefauU wilh respect to it has occurred and is 
continuing and no such event or circumstance would occur as a resuk o f hs entering into or 
performing its obligations under this Agreement or any other docunnent rdating to this 
Agreement or any Transaction; and (g) it is acting for ils own account, has made its own 
^dependent dedsion to enter into this Agreemeni and as to whether such >^eement is 
appropriate or proper for il based upon its own judgment, is nol relying upon the advice or 
recommendalions of the other Party in so doing, and is capable of assessing Uic merits of 
and understanding and understands and accepts, the terms, conditions and risks of this 
Agreemeni. 

9.2 Assignment This Agreement shall be assignable by CRS without the Counterparty's 
consent provided such assignment is to any oth«* direct or indirect subsidiary of Cinergy 
Corp. provided that aich direct or indirect sul)sidiary has an equivalent or higher credit 
rating Uian CRS. Any other assignment by either Party of this Agreement or any rights or 
obligation hereunder shall be made only with the written consent of the other Party, which 
consent shall not be unreasonably withheld, 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below-
Notices required lo be in writing shall be delivered by l^er, facsimile or other 
documenuiry form' provided there is some form of confirmation that the receiving party 
actually received the notice. Notice by regular mail shall be deeraed to have been 
received three (3) Business Days after it has been sent. Noiice by facsimile or hand 
delivery shall be deemed to have been received by the close of the Business Day on which 
it was transmitted or hand delivered (unless u^smitted or hand delivered after dose of 
normal business hours, in which case it shall be deemed to have been received at the dose of 
the next Business Day). Notwe by overnight or com-ier shall be deemed to have been 
received two (2) Business Days after it has been sent. A Party may change its addresses 
by providing notice of the same in accordance with this Section 9.3. 

To CRS: 

To Counterparty 
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9.4 General. This Agreement constitutes the entire i^rcement between the Parties relating to 
the subject matter contemplated by this Agreement. This /^reement shall be considered 
for alt purposes as prepared through the joint efforts of the Parties and shall not be 
construed againsl one Party or ihe other as a result of the pr^aration, substitution, 
submission or other event of negotiation, drafting or execution hereof. N o amendment or 
modification to this Agreement shall be enforceable unless set forth in wriling and 
executed by both Parties. This Agreemeni shall not impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will nol otherwise 
affect the remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. AJI indemnity and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a 
third party (other than the Party's employees. Affiliates, lenders, counsel, accountants or 
advisors who have a need lo know such information and have agreed to keep such terms 
confidential) except in order to comply with any applicable law, r^ulation, or in 
cormection with any court or regulatory proceeifing applicable to such Party; provided, 
however, each Party shall, lo Ihe extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek rdief in cormection with, this confidentialiiy obligation. 

9.6 Counterparts. This Agreemem may be separately executed in counterparts each of which 
when so executed shall be deemed to consthute one and the same Agreement. 

9.7 This Agreement supersedes argl replaces in its entirely the agreement between CRS and 
Counterparty d a t e d J U m m H B a n d as well as any other settlement agreements 
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCO 
Case No. 99-1658-EL'ETP. By signing this Agreement, Counterparty, CRS arrf Cinergy 
Corp. (on behalf of all Cinergy entities) agree to this provision. 
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The Parties have caused this Agreement to be executed by their duly authorized 
representatives in multiple counterparts as of the Effective Date. 

CINERGY RETAIL SALES, LLC COUNTERPARTY 

< ^ 

As to clause 9.7 

CINE 

10 
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Exhibit C: 
Customer Groui 

This agrctincnt pertains to Itie fol 
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C OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

•^ONr:O^NTJAL PROPRIETARY 
TRADE SECRET 

This Option Agreement (the "Agreement**) is entered into as of t h i s ^ ^ j ^ a y of|̂  
[Ihe "Effective Date") by and between Cinergy Retail Sales, LLC (^'CKS'') a ue 

lirniled liability company, and M B B B B H H I B H H H I I J I I B I (''Counterpart/'), a 
corporation (each individuan^^Tarty^^oilectivcly Ihe "Parties"). 

RECITALS 

WHEREAS, 
| M H B I I H I H H M H w i t h i n the retail delivery service territory of The Cincirmati Oas~ 
^ ™ w l n c x 5 m p a n y C ^ & E l . 

WHEREAS, CRS has been certified by the Public Utilities Conunission of Ohio as a 
Certified Retail Electric Supplier f̂ CRES") and has the authority to engage in the sale of 
electrical power at retail; 

WHEREAS, CRS and Counlerparty desire to establish terms and condition for this option. 

NOW, THEREFORE, few and in consideration of the mutual covenants contained herein, 
the Parties agrce as follows: 

ARTICLE I 
DEHNITIONS 

The following definitions and any terms defined in this Agreement shall apply 
hereunder. 

1 ® 

**Affiliate** means, with respect to any person, any other person (olher than an individual) that, 
directly or indirectly, through one or more inlermediaries, controls, or is controlled by, or is under 
common control with, such person. For Ihis purpose, "control" means the direct or indirect 
ownership often (10) percent or more. 

**Busincss Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open al 8:00 a.m. and close at 5:00 p,m. eastern prevailing 
lime, unless olherwise agreed to by the Parties in writing. 

**Coimterpartv's Maximum Dcmarid" means 

Cinergy Cozporate Recoi 
0 4 0 1 6 2 6 9 
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**Capacily" has Ihe meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff, as amended from time lo lime, or as defined in any Iraasmission lariff of a 
successor to MISO. 

"Contraci Prire" means the price in SUS as set forth in Exhibit B to be paid by Counlerparty lo 
CRS for the purchase of the Energy under this Agreement. 

**Defaulting Party" shall have the meaning specified in Seciion 6.1, 

"Energy" means electric energy of ihe character commonly known as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage of the Delivery Poiai, expressed in 
megawatt hours (MWh). 

*'Event of DefauU" shall have Ihe meaning specified in Section 6.L 

"FERC" means the Federal Energy F&gulalory Commission or any successor agency thereto-

"Firm" means, with respecl lo a Transaclion, that Ihe only excuse for Ihe failure lo deliver Energy 
by CRS or the failure to receive Energy by Ihe Counterparty is Force Majeure or Ihe other Party's 
failure to perform. 

'Full Requiremenis Energy" means, 

"Interest Rale" means, for any dale the lesser of (a) Iwo (2) percent over the per aimum rate of 
interest equal to the prime lending rale ("Prime Rale**) as may be published from lime lo lime in 
the Federal Reserve Statistical Release H. IS; or (b) ihe maximum lawful intĉ êst rale. 

"MW" means megawatt. 

"Term" shall have the meaning specified in Article 4.1. 

"Transmission Providers" means Ihe enlily or entities Iransmilting or transporting Ihe Energy 
on behalf of CRS or Counletpariy lo the Delivey Po'ml. 

2.1 

ARTICLE II 
OPTION 

Counlerparty currently receives ils electric service from The Cincirmati Gas & Electric 
Company ("tî G&E") pursuant to the applicable tariffs rates or will provide notice that il 
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will take electric service from CG&E in accordance with applicable CG&E tariff 
requirements. 

ARTICLE III 
CRES POWER CONTRACT TERMS 

3,1 In the event CRS exercises its option, the power sale agreement between CRS and 
Counterparty shall include the following terms: 

a. Energy OuantitVMd 

b. Transmission Service and Chariecs. Transmission service will be provided in 
accordance with the q>en access transmission tariff of the Midwest 
Indq>endent Transmission System Operator, Inc. Charges will be assessed 
consistent with the otherwise applicable CG&E retail tariff rates and riders as 
they may be amended, from time to time, or any successor tariff. 

c. Contract Price. The Contract Price is set forth m Exhibits A and B. 

d. Chance to Prices. As a retail sale, die power sale agreement is not subject to 
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the jurisdiction of the FERC; nor shall cither Party seek lo have the FERC 
assert jurisdiclion over the Agreement However, to the ealent thai eilher the 
FERC or the Public Utilities Commission of Ohio asserts Jurisdiclion over the 
Agreement, the Parties agree that the Conlract Price roecifled above is just and 
reasonable and consistent with the public interest 

e. Term. The tcm:i of the power sale agreemeni shall be throu^ 

>-^ r V^g^ ' 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreement Term and EfTbctivc Dale. This Agreemeni shall become effective upon 
execution byjh^^arties. This Agreement shall extend frorn. 

j ^ t t f l l l t t t f H K K t K K K t K K ^ ^ ^ ^ terminated earlier in accordance with IheTcrms ol 
this Agreement ('Term"). 

4.2 After Termination. The applicable provisions of Ihis Agreement shall continue in effect 
after termination thereof to Ihc extent necessary to provide for Unal billing, billing 
adjustments and payments. 

5.1 Pavmeni 

ARTICLE V 
BILLING 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of Default An "Event of DefauU" Aall mean, with respecl to a Party 
("Defaulting Party"), Ihe occurrence of any of Ihe following: 

6.1.1 any represenlation or wanranty made by the Defaulting Party herein shall at any 
lime prove lo be false or misl&iding in any respect material to this Agreement; 
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6.1,2 the failure of the Defaulting Party lo perform any covenant set for^ in this 
Agreement (excepl to the exient constituting a separate Event of Defauh,) and 
such failure is not cured within fifteen (15) Business Days after written notice 
via certified mail thereof lo ihe Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates wilh, merges with or into, or 
transfers all or substantially all of its assets lo, another entity and, at the lime of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of the obligations of sucli Party under this 
Agreement; 

6.1.4 the failure lo make when due, any payment required pursuant to Ihis Agreement if 
such failure is not remedied within fifteen (15) Business Days after written noiice 
via certified mail of such failure is given by the other Party; or 

^ 6.2 

6.1.5 Ihc Defaulting Party (i) files a pelition or otherwise commences or acquie^:es in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against il and such petition is not witlidrnwn 
or dismissed within thirty (30) days after such filing, (ii) makes on assignment or 
any general arrangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolveni (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official ^pointed with respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

Remedies upon an Evem of Default. Upon Ihe occuircncc (and coiUinuation t)€yond the 
' " " ' to a DefauUing P; ' 

6.3 

ARTICLE VII 
LIMITATIONS; DUTY TO MITIGATE 

?• I Limitation of Remedies. LJabilitv and Damages. THE PARTIES CONFIRM THAT THB 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 
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f" V MEASURE OF DAMAGES IS PROVIDED. SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
THE OBLIGOR'S LIABILITY SHALL BE LIMFFED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUFTY ARE WAFVED. IF NO REMEDY OR MEASURE O F DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILFIT SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIREGF ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSFVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUFTY ARE V/AIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEFTHER PARTY SHALL BE LL\BLE FOR ANY 
CONSEQUENTLY., INCIDENTAL, PUNFTIVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
BY STATUTE. IN TORT OR CONTRACT, UNDER ANY INDEMMTY PROVISION 
OR OTHERWISE. FT IS THE INTET4T OF THE PARTIES THAT THE LIMTTATlONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES B E 
WTTHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH 
NEGLIGENCE IS SOLE, JOINT OR TONCURRENT, OR ACTIVE OR PASSIVE. T O 
THB EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUH>ATED, THE PARTIES ACIWOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING A N 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

W ' ^-^ Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use conunercially reasonable efTorts to minimize any damages it may incur as 
a result of the other Party's perf<OTnance or noniJerformance of Ihis AgreCTient. 

ARTICLE VHI 
GOVERNING LAW - DISPUTE RESOLUTION 

8-1 figygniing Uw and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCm) AND PERFORMED IN ACCORDANCE WFTH THE 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

S-2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or Ihe breach thereof, shall be resolved fully aixl finally by binding arbitration 
under the Commercial Rules, but nol the administration, of the Ainerican Arbitration 
Association, except to die extent that the Commercial Rules conflict with this provision, in 
which event, this Agreement shall control. This arbitration provision shall not limit the 
right of either Party prior to or during any such dispute to seek, use, and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or olhwwise, for the puiposes 
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maintaining the status quo imtil such time as the arbitration award is rendered of the 
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and 
the laws of Ohio shall govern the construction and interpretation of this Agreement, except 
to provisions related to conflict of laws. Within ten (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
caimot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If 
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten 
(10) Business Days, then either Party may apply to any judge in any court of corhpetent 
jiu*isdiction for appointment of the third arbitrator. There shall be no discovery during the 
arbitration other than the exchange of information that is provided to the arbitrator(s) by 
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered 
within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within 
such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees, 
expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally by the 
Parties. The decision of the arbitrator(s) shall be fmal and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
the arbitrator(s) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or tenninate this Agreement in 
accordance with its terms and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Warranties. On the Effective Date and on the date of entering into this 
Agreement, each Party represents and warrants to the other Party that: (a) it is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perfonn its obligations imder this 
Agreement and any other documentation relating to this Agreement; (c) the execution, 
delivery and performance of this Agreement and any other documentation relating to this 
Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any of the terms and conditions in its goveming documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision applicable to it; 
(d) there are no bankruptcy proceedings pending or being contemplated by it or, to its 
knowledge, threatened against it; (e) there is not pending or, to its knowledge, threatened 
against it or any of its affiliates any legal proceedings that could materially adversely affect 
its ability to perform its obligation under this Agreement or any other document relating to 
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this Agreement; (f) no Event of Default or event which, with the giving of notice or lapse 
of time, or both, would constitute an Event of Default with respect to it has occurred and is 
continuing and no such event or circumstance would occur as a result of its entering into or 
performing its obligations under this Agreement or any other document relating to this 
Agreement or any Transaction; and (g) it is acting for its ovm account, has made its own 
independent decision to enter into ttiis Aĝ reement and as to whether such Agreement is 
appropriate or proper for it based upon its own judgment, is not relying upon the advice or 
recommendations of the other Party in so doing, and is capable of assessing the merits of 
and understanding and understands and accepts, the terms, conditions and risks of this 
Agreement. 

9.2 Assignment. This Agreement shall be assignable by CRS without the Counterparty's 
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit 
rating than CRS. Any other assignment by either Party of this Agreement or any rights or 
obligation hereimder shall be made only with the written consent of the other Party, which 
consent shall not be unreasonably withheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writmg shall be delivered by letter, facsimile or other 
documentary form* provided there is some form of confirmation that the receiving party 
actually received the notice. Notice by regular mail shall be deemed to have been 
received three (3) Business Days after it has been sent. Notice by facsimile or hand 
delivery shall be deemed to have been received by the close of the Business Day on which 
it was transmitted or hand delivered (unless transmitted or hand delivered after close of 
nonnal business hoiu ,̂ in which case it shall be deemed to have been received at the close of 
the next Business Day). Notice by ovemight or courier shall be deemed to have been 
received two (2) Business Days after it has been sent. A Party may change its addresses 
by providing notice of the same in accordance with this Section 9.3. 

To CRS: 

To Counterparty: 
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9.4 General. This Agreement constitutes the entire agreement between the Parties relating to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or the other as a result of the preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof. No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawftil by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentialitv. Neither Party shall disclose the terms or conditions of this Agreement to a 
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order to comply with any applicable law, regulation, or in 
connection with any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, this confidentiality obligation. 

9.6 Counterparts. This Agreement may be separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and the same Agreement. 

9.7 This Agreement supersedes and replaces in its entirety the agreement between CRS and 
Counterparty dated October 28, 2004 and as well as any other settlement agreements 
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCO 
Case No. 99-1658*EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy 
Corp. (on behalf of all Cinergy entities) agree to this provision. 
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The Parties have caused this Agreement to be executed by their duly authorized 
representatives in multiple counterparts as of the Effective Date. 

CINERGY RETAIL SALES, LLC COUNTERPARTY 

10 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES. LLC 

AND 

CONFiDfcNTI.AL PROPR!LTARV 

TRADE SECRET 

^ l l ^ ^ - t o f t 

This Option Agreement (the "Agreement") is entered into as of thiŝ  
[the "Effective Dale") by and between Cinergy Retail Sales, LLC ("CRS") a Ueiaware 

[united liability company, ^ ^ ^ ^ ^ ^ f l H H H H H H H B E ^ " " ^ ^ ^ ^ ^ ' aH||Hpcorporation 
(each mdividually a "Party" or coItecUvclyUic'partiS'^^'^ 

RECITALS 

WHEREAS, 
and is located within the retail deUvSy^crvicc territory 6f The tjincinnati uas 
Company CCG&E"). 

WHEREAS, CRS has been catified by the Public Utilities Commission of Ohio as a 
Certified Retail Electric Supplier C'CRES") and has the auUiority lo engage in the sale of 
electrical power at retail; 

WHEREAS, CRS and Counlerparty desire to establish terms and condition for this option. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herem, 
the Parties agree as follows: 

r 

ARTICLE! 
DEFINrnONS 

The following definitions and any terms defmed in this A :̂eement shall apply 
hereunder. 

"Affiliate" means, with respect to any person, any other person (other than an individual) that, 
direclly or indirectly, through one or more intermediaries, controls, or is controlled by. or is under 
common control with, such person. For Ihis purpose, '̂control" means Ihe direct or indirect 
ownership of tav(lO) percenter more. 

"Busmess Day^ means a day on which Federal Reserve member banks in Ohio are open lor 
business; and a Business Day shall open at $:00 ajn. and close at 5:00 p.m. eastern prevailing 
time, unless olherwise agreed to by the Parties in writing. 

"Counterparty's Maximum Demand" means 

Cinergy Corpora te Eecords 
16270 
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"Capacity" has the meaning set forth in any Transmission Provider's tariff or MISO's 
uransmission tariff, as amended fiom time to time, or as defined in any nunsmission tariff of a 
successor to MISO. 

"Contract Price" means the price m SUS as set forth in Exhibit B lo be paid by Counlerparty to 
CRS for the purchase of Ihe Energy under tills Agreement. 

"Defaultinp Party" sliall have the meanmg specified in Section 6.1. 

"Energy" means electric energy of tfie character commonly known as three-phase, sixty hertz 
electric energy that is delivered at the nommal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

**£vent of Defauir" shall have ttie meaning specified in Section 6.1, 

"EERC" means tiie Federal Energy Regulatory Commission or any successor agency tiiereto. 

"Firm" means, witti respect lo a Transaction, that the only excuse for die failure to deliver Energy 
by CRS or tiie failure to rccciye Energy by tiie Counterparty is Force Majeure or the other Party's 
failure to perform. 

"Interest Rate" means, for any date flie lesser of (a) two (2) percent over Ihe per annum rate of 
interest equal to the prune lending rate ("Prime Rate") as may be published from tune to fune in 
die Federal Reserve Statistical Release H. 15; or (b) tiic maximum lawful interest rate, 

"MW" means megawatt. 

"Term" shall have tiic meaning specified in Article 4.1. 

"Transmission Providers" means tfie entity or entities transmitting or transportmg the Energy 
on behalf of CRS or Counterparty to the Delivery Point, 

2.1 

ARTICLE a 
OPTION 

Coimierparty currently receives its electric service from The Cincirmati Gas & Electric 
Company (**CG&E'0 pursuant to tiw applicable tariffs rates or will proyide notice tfiat it 
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will lake electric service from CG&E in accordance with s^licable CG&E tariff 
requirements. 

3.1 

# 

r 

ARTICLE III 
CRES POWER CONTRACT TERMS 

b. Transmission Service and Charges. Transmission service will be provided in 
accordance witii the open access transmission lariff of the Midwest 
Independent Transmission System Operator, Inc. Charges will be assessed 
consistml witit the otherwise applicable CG&E retail lariff rates and riders as 
they may be amerxled, from time to time, or any successor tanff 

C' Conlract Price. The Contraci Price is set forth in Exhibits A and B. 

d. Change to Prices. As a retail sale, the power sale agreement is not subject to 
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(" tiie jurisdiction of tiie FERC; nor shall either Party seek to have tfie FERC 
assert jurisdiction over the Agre^nenl. However, to the extent that either the 
FERC or the Public Utilities Commission of Ohio asserts junsdiction over the 
Agreement, the Parties agree that tiie Contract Price specified above is just and 
reasonable and consistent witii die public interest. 

e. Term. The term of the power sale agreement shall be through 

^ c 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreement Term and Effective Date. This Agreement shall become eficctive upon 
tion bv ihj Parties. This Agreement shall extend from 

inless terminated eariier in accordance with the terms of 
this Agreement ('Term' 

•̂2 After Tepnination. The applicable provisions of this Agreement shall continue in eflect 
after terminaiion thereof to the exteni necessary to provide for final billing, billing 
adjustments and payments. 

5.1 Pavmenf 

ARTICLE V 
BILLING 

ARTICLE VI 
DEFAULTS AND REMEDIES 

61 Events of rvfaiiU An "Event of Default" shall mean, witii respect to a Party 
("DefauUing Party"), tiie occurrence of any of Ihe following: 

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be false or misleading in any respect material to this Agreement; 
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6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this 
Agreement (excqil to the extent constituting a separate Event of Default,) and 
such failure is not cured within fifteen (15) Business Days after written notice 
via certified mail thereof to the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates witii, merges with or into, or 
transfers all or substantially all of its assets to, another entity and, at the time of such 
consolidation, amalgamation, merger or transfer, tiie resulting, surviving or 
Iransferee entity fails lo assume all of the obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if 
such faihire is not remedied within fifteen (15) Business Days after written notice 
via certified mail of such fiiilure is ̂ ven by the other Party; or 

6.1.5 the DefauUing Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and such petition is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or 
any general arrangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar officiat appointed with reject to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

Remedies upon an Event of Default. Upon Ihc occurrence (and continuation beyond the 
applicable cure period) of an Event of Defauh with respect to a DefauUing Party, 

6.3 

IA 

ARTICLE v n 
LIMITATIONS; DUTY TO MITIGATE 

Limitation nf Remedies. Liabilitv and Damages. THE PARTIES CONFIRM THAT THE 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVDDED IN THIS 
AGREEMENT SATBFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREm^ENT FOR WHICH AN EXPRESS REMEDY OR 

i 
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/ " : MEASURE OF DAMAGES IS PROVIDED. SUCH EXPRESS REMEDY O R 
•̂̂  ••' MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 

THE OBLI(K)R'S LIABIUTY SHALL BE LIMffED AS SET F O R T H IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES ATLA.W O R IN 
EQUffY ARE WAIVED. IF NO REMEDY OR MEASURE O F DAMAGES IS 
EXPRESSLY PROVIDED HEREIN. THE OBLI(X)R'S LIABILITY SHALL B E 
LIMfTED TO DIRECT ACTUAL DAMAGES ONLY, SUC34 DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY A N D ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE V/AIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN. NEnPHER PARTY SHALL BE LL\BI-E FOR A N Y 
CONSEQUENTIAL INCIDENTAL PUNTFIVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFfFS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE IT IS THE INTENT OF THE PARTIES THAT THE UMIFATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE O F DAMAGES B E 
WrraOUT REGARD TO THE CAUSE OR CAUSES R E I : A T E D THERETO, 
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH 
NEGLIGENCE IS SOLE. JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. T O 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER A R E 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES A R E 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING A N 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

r 7-2 Duty to Mitipate Eadi Party agrees that it has a duty to mitigme damages and covenants 
that it will use commercially reasonable efforts lo minimize any damages tt may Incur a s 
a resuk of the other Part/» performance or non-performance of this Agreement. 

ARTICLE VIII 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Goyctninp Law and Jurisdiction, THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OFTHE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED. ENFORCED AND PERFORMED IN ACCORDANCE WIFH THE 
LAWS O F THE STATE OF OHIO AND SHALL BE BR01R3HT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO-

8.2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fVilly and finally by binding arbitration 
under the Commercial Rules, but not the administration, of the Ainerican Afbilration 
Association, except to the extent that Ihe Commercial Rules conflict with this provision^ in 
which event, this Agreement shall control This arbitration provisicm shall not limit the 
right of either Party prior to or during any such dispute lo seek, use, and cix^>loy ancillary, 
or preliminary or pcnnanent rights and/or remedies, judicial or other^sc, for the piuposes 
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maintaining the status quo until such lime as the arbitration award is rendered of the 
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati. Ohio and 
the laws of Ohio shall govem the construction and interpretation of this Agreement, except 
to provisions related to conflict of laws. Within ten (10) Business Oays of service of a 
Demand for Arbitration, tiie parties may agree upon a sole arbitrator, or if a sole arbitrator 
carmot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If 
the arbitrators appointed by the parties carmot agree upon the third arbitrator within ten 
(10) Business Days« then eitiier Party may apply to any judge in any court of competent 
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the 
arbitration olher than the exchange of information that is provided to the arbitrator(s) by 
the Parties. The arfoitrator(5) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered 
within sixty (60) Business Days after the date of the selection of die arbitratoKs) or within 
such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and tiie fees, 
expenses and costs of Ihe third arbitrator (or single arbitrator) shall be bome equally by the 
Parties. The decision of the arbttrator(s) shall be final and binding and may not be 
appealed. Any Party may app\y to any court having jurisdiction to enforce the decision of 
the atbiutUor(s) and to obtain a judgment thereon. 

Notwitiistanding the foregoing, the Parties may cancel or tenninate this Agreemeni in 
accordance with its terms and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9,1 Representations and Warranties. On the Effective Date and on the date of entering into this 
Agreement, each Party represents and warrants to tiie other Party that: (a) it is duly 
oiganized, validly existing and in good standing under tiie laws of the jurisdiaion of its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documentation relating to this Agreement; (c) the execution, 
delivery and performance of this Agreement and any other documentation relating to this 
Agreement are witiiin its powers, have been duly autiiorized by all necessary action and do 
not violate any of the terms and conditions in its goveming documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision applicable to it; 
(d) there are no bankruptcy proceedings pending or being contemplated by it or. to its 
l̂ nowledge. threatened againsl it; (e) there is not pending or, to its knowledge, threatened 
against it or any of its afHliates any legal proceedings that could materially adversely affect 
its ability to perfonn its obligation under tiiis Agreement or any other docionent relating to 

271 
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tiiis Agreement; (f) no Event of DefauU or event whidi, with the giving of notice or lapse 
of time, or both, would constitute an Event of Default witii respect to it has occurred and is 
continuing and no such event or circumstance would occur as a resuk of its entering into or 
performing its obligations under this Agreement or any otiier document relating to this 
Agreemeni or any Transaction; and (g) it is acting for its own account, has made its own 
independent decision to enter into this Agreement and as to whether such Agreement is 
appropriate or proper for it based upon its own judgment, is not relying upon the advice or 
recommendations of Ihe other Party in so doing, and is capable of assessing the merits of 
and undetstanding and understands and accepts, the terms, conditions and risks of this 
Agreement. 

92 Assignment. This Agreement shall be assignable by CRS without the Counterparty's 
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit 
rating than CRS. Any other assignment by either Party of this Agretmient or any rights or 
obligation hereunder shall be made onty with the written consent of Ihe other Party, which 
consent shall nol be unreasonably withheld. 

î̂ -

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or other 
documentary form' provided there is some form of confirmation that the receiving party 
actually received the notice. Notice by regular mail shall be deemed to have been 
received three (3) Business Days after it has been sent. Notice by facsimile or hand 
delivery shall be deemed to have been received by the close of the Business Day on which 
it was transmitted or hand delivered (unless transmitted or band delivered after cbse of 
normal business hours, in which case it shall be deemed to have been received at the close of 
the next Business Day), Notice by overnight or courier shall be deemed to have been 
received two (2) Business Days after it has been sent A Party may change its addresses 
by providing notice of Ihe same in accordance with Ihis Section 9.3. 

To CRS: 

To Counterparty 
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9.4 QfiDcra!. This Agreement constitutes Ihe entire agreement between the Parties relating to 
Ihe subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
constmed against one Party or the other as a result of tiie preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof. No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (olher than a pennitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not othCTwisc 
affect the remaining lawful obligations tiiat arise under tius Agreement. The headings 
used herein are for convenience and refo-ence purposes only. All indemniiy and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Ndlhcr Party shall disclose the terms or conditions of this Agreement to a 
tiiird party (other than the Party's employees. Affiliates, lenders, cotmsel, accountants or 
advisors who have a need to know such information and have agreed to keep such tenns 
confidential) excq)t in order lo comply with any applicable law, regulation, or in 
connection wilh any court or regulatory proceeding applicable lo such Party, provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit tbe disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, this confidentiality obligation. 

9.6 Counterparts. This Agreement may be separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and tiic same Agreement. 

9.7 This Agreement supersedes and replaces in its entirety the agreement between CRS and 
Counterparty d a t ^ f l H | | | | H H H B j B n d ^ well as any other settlement agreements 
between Counterparty and Cinw^Worp. or any otiier Cinergy entity related to PUCO 
Case No. 99-1658-EL-ETP, By signing tiiis Agreement, Counteq>arty, CRS and Cinergy 
Corp, (on behalf of all Cinergy entities) agree to tin's provision. 
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The Parties have caused ttiis Agreement to be executed by tiieir duly authorized 
representatives in multiple counterparts as of die Effective Date. 

CINERGY RETAIL SALES, LLC COUNTERPARTY 

As to clause 9.7: 

'^O 
CINERGY 

^ 
10 

274 



1-
'ONRDENTiAL PROPRIfTV^Rv 

TRADE S£CREr 

Exhibit A: 
Customer 

11 

275 



i V I i / ~ X . 
<So^77 

^OPRIFTARV • 

^ 
( \ EXHIBIT B: 

Customer 

^ G 

< ^ 

276 



^ ^ ?3^7 
r;ONPiOENTlAl. PROPRIETARV 

TRADt SECR~T 

^ 

14 

277 
1; \ 



r ^ a y^^y 

( } 
Exhibit C 

Customer Group: 

" • ^ A j t SECRET 

This agrecmeat pcrtiins to the following 
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OPTION AGREEIVfENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

CONnDENTiAL PROPRIETARY 
TRADE SECRET 

r 
^ 

This Option Agreement (the "Agreement") is entered into as of this 
tiie "Effective Date") by and between Cinergy Retail Sales, LLCTC 

iraiTed liability company, ^ jpHHHHMBHH 
(eachindividually a "Party" orcoUwSve!ytIic''parSS 

RECTTALS 

WHEREAS, _ ^ 
and is located within the retail delivery service temtory ot tne cinciimai 
Company ("CG&E"). 

ilectnc 

WHEREAS, CRS has been certified by tiw Public Utilities Commission of Ohio as a 
Certified Retail Electric Supplier ("CRES") and has tiie amhorily to engage in tiie sale of 
electrical power at retail; 

WHERE ASt CRS and Counterparty desire to establish terms and condition for this option. 

NOW» THEREFORE, for and in consideration of tiie mutual covenants contained herein. 
the Parties agree as follows: . 

ARTICLE I 
DEnNmONS 

The fbllowing definitions and any terms defined in this Agreement shaU apply 
hereimder. 

"Affiliate*" means, witii rc^>ect to any person, any other person (other than an individual) tiiat, 
directly or indirectly, throu^ one or more intermediaries, controls, or is controlled by, or is imder 
common control with, such person. For this purpose, "control" means the direct or indirect 
ownership often (10) percent or more. 

"Busmess Dav" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shaU open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing. 

"Counterparty's Maximmn Demand" means 
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'̂Capacity" has ttic meaning set fwlh in any Transmission Provider's tarifT or MISO's 
transmission tariff, as amended horn time to time, or as defined in any transmission lariH* of a 
successor to MISO, 

"Contract Price" means the price in SUS as set forth in ExhibU B lo be paid by Counterparty lo 
CRS for the purchase of the Energy under this Agreement. 

"Defaulting Party" shall have the meaning specified in Section 6.1. 

"EaSEgy" means clccuic energy of tiie characler commonly known as tiirec-phasc, sixty hertz 
electric energy tiiat is delivered al the nominal voltage of tiie Delivery Poinl, oqiresscd in 
megawatt hours (MWh). 

"Event of Defaulf* shall have tiie meamng specified in Section 6.1, 

"FERC" means tfjc Federal Energy Regulatory Commission or any successor agency tiiereto. 

"Firm" means, with respect lo a Transaction, tiiai tiie only excuse for the feilurc to deliver Energy 
by CRS or the failure to receive Energy by tiie Coimtcrparty is Force Majeure or the other Party's 
failure to perfonn. 

"Interest Rate" means, for any date tiie lesser of (a) two (2) percent over tiic per annum rate of 
interest equal to the prime Icndmg rate ("Prime Rate") as may be published &om lime to time in 
tiic Federal Reserve Statistical Release H. 15; or (b) titemaximum lawfiil mterest rate, 

"MW" means megawatt. 

"Term" shall have tiie meaning specified in Article 4.1. 

"Transmission Providers" means tiie entity or entities transmitting or transporting the Energy 
on behalf of CRS or Counterparty to Uic Delivery Point 

2.1 

ARTICLE U 
OPTION 

Counterparty currently receives its electric service fiom The Cincinnati Gas & Electric 
Con^)any {̂ *QQ8tÊ  pursuant lo the applicable tarifis rates or will provide notice that U 

280 



^ 0 ^3y7 
;0N?-IDENTIAL PR0PR|E7:ARV 

i RADE SECRET 

will take electric service from CG&E in accordance witii applicable CG&E tariff 
requirements. 

ARTICLE HI 
CRES POWER CONTRACT TERMS 

a. Energy Ouantitv aid 

b. Transmission Service and Charges. Transmission sovice will be provided in 
accordaiKe with the open access transmission tariff of the Midwest 
Indq>endent Transmission System Operator, hic. Charges will be assessed 
consistent witii tiie otiierwise applicable CG&E retail tariff rates and riders as 
they may be amended, ft'om time to time, or any successor tari£f 

c. Contract Price. The Contract Price is set forth in Exhibits A and B, 

d. Change to Prices. As a retail sale, the power sale agreement is not subject to 
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O ttie jurisdiction of tiie FERC; nor shall either Party sedc to have tiie FERC 
assert jurisdiction over the Agreement. However, to the extent that either the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree that the Contract Price specified above is just and 
reasonable and consistent with the public interest^ 

®- ISQS- The tcmi of tiie power sale agreement shall be through 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Ameement Term and Effective Date. This Agreement shall become effective upon 
execution by the Parties, This Agreement shall extend ftonij 

ittiess terminated eariier in accordance with the terms of 
this Agreement ('Term' 

^ C 
4.2 After Termination. The applicable provisions of this Agreement shall continue in effect 

after termination thereof to the extent necessary to provide ]R>r final billing, billing 
adjustments and payments. 

ARTICLEV 
BILLING 

5.1 Pavmroi 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of Default. An "Event of Default" shall mean, witii respect to a Party 
("Defaulting Party"), the occurrence of any of the following: 

6.1.1 any representation or warranty made by the DefauUinig Party herein shall at any 
time prove to be false or misleading in any reject material to this Agreement; 
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6.2 

6.1.2 the failure of the I>efauUing Party to perform any covenant set forth in this 
Agreement (except to the extent constituting a separate Event of DefauU.) and 
such failure is not cured within fifteen (IS) Business Days after written notice 
via certified mail thereof to the Defaulting Party; 

6.1.3 the DefauUing Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of ils assets to, another oitity and, at the time of such 
consolidation, amalgamation, merger or transfer. Ihe resulting, surviving or 
transferee entiiy fails to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if 
such failure is not remedied mthm fifteen (15) Business Days after written notice 
via certified mail of such failure is given by the other Party, or 

6.1.5 the DefauUing Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such pelUion filed or commenced against it and such petition is not withdrawn 
or dismissed within thirty (30) days after such filingi (ii) makes an assigrunent or 
any general arrangement for the benefit of creditors, (iii) othcnvise becomes 
bankrupt or insolvent (bowevo- evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appoimed with respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay Us debts as they 
fall due. 

Remedies upon an Event of DefauU. Upon the occurrence (and continuation beyond the 
applicable cure period) of an Event of DefauU with rcsgwt to aDcfaulting Party, 

6.3 

ARTICLE VII 
LIMITATIONS; DUTY TO MITIGATE 

7.1 Umilation of Remedies. Liabilitv and Damaftes. THE PARTIES CONFIRM THAT THE 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 

I 
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^ MEASURE OF DAMAGES IS PROVIDED. SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND E X a U S I V E REMEDY. 
THE OBLIGOR'S LL\BEjrY SHALL BE LlMriED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUTFY ARE WAIVED. IF NO REMEDY OR MEASURE O F DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LL\BILITY SHALL BE 
LlMrrED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE 'HAr^'ESy, UNLESS 
EXPRESSLY PROVIDED HEREIN, NErPHER PARTY SHALL BE LIABLE FOR ANY 
CONSEQUEKnAL. INCIDENTAL. PUNTHVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES. 
BY STATUTE. IN TORT (Ml CONTRACT, UNDER ANY INDB^fNTFY PROVISION 
OR OTHERWISE. ITIS THE INTENT OF THE PARTIES THAT THE LIMrrATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO. 
INCLUDING THE NEGLIGENCE OF ANY PARTY. WHETHER SUCH 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT. OR ACTIVE O R PASSIVE. TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED. THE PARTIES ACBCNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE. OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE UQUIDA.TED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OFTHE HARM OR LOSS-

r ^ ; "7-2 Duty to Mitigate. Each Party agrees that it has a duty to nutigate damages and covenants 
^-^ that it will use commercially reasonable efforts to minimize any damages it may incur as 

a result of the otiier Party's performance or non-performance of this Agreement 

ARTICLE Vni 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Goveminp; T^w and Jurisdiction. THIS AGREEVIENT AND THE RIGlTrS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WTTH THE 
LAWS O F THE STATE OF OHIO AND SHALL BE BR0U(3HT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON CX)UNTY OHIO. 

8.2 Dispute Rfw%liition Any claim, controversy or dispute arismg out of or relating to this 
Agreement, or tite breach tiiereo^ shall be resolved fully and finally by bindkig arbitration 
under tiic Commercial Rules, but not tiie administration, of the American Arbitration 
Association, except to the extent that the Commercial Rules conftict with this provision, in 
which event, tins Agreement shall control. TMs arbitration provision shall not limit the 
right ofeither Party prior to or during any such dij^te to seek, use, and employ ancillary, 
or preliminary or pcnnanent rights and/or remedies, judicial or oflicnvisc, for the fnuposes 
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maintaining the status quo until such time as the arbitration award is rendered of the 
dispute is otiierwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and 
the laws of Obio shall govem the construction and interpretation of this Agreement, except 
to provisions related to conflict of laws. Witiun ten (10) Busmess Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
carmot be agreed upon, a panel of three arbitrators shall be named. One ari)itrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If 
the arbitrators appointed by the parties carmot agree upon the third arbitrator within ten 
(10) Business Days, then either Party may ̂ ply to any judge in any court of competent 
jurisdiction for appointment of die tiurd arbitrator. There shall be no discovery during the 
arbitration otiier than tiie exchange of infonnation that is provided to the arbitrator(s) by 
tiie Parties. The arbitrator(s) shall have the authority only to award equitable relief and 
compensatory damages, arKl shall not have the authority to award pimitive damages or 
other non-compensatory damages. The dedsion of the arbitrator(s) shall be rendered 
within sixty (60) Business Days after the date of the selection of the arbitrator(5) or within 
such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees, 
expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally by the 
Parties: The decision of the aibitrator(s) shall be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
the arbiUalor(s) and to obtain a judgment thereon. 

Notwithstanding tiie foregoing, the Parties may cancel or terminate tiiis Agreement in 
accordarK:e wilh its terms and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE DC 
MISCELLANEOUS 

9.1 Representations and Warranties. On the Effective Date aid on the date of entering into this 
Agreemoit, each Party represents and warrants to the other Party that: (a) it is duly 
organized, validly existing and In good standmg under tiie laws of the jurisdiction of its 
formation and is qualified to conduct its business ui each jurisdictioz^ (b) U has all 
regulatory authorizations necessary for it to legally perform its obligatitms under this 
Agreement and any other documentation rdating to this Agreement; (c) tiie execution, 
delivery and perfonnance of this Agreement and any other documentation relating to this 
Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any of the terms and conditions in its goveming documents, any contracts to 
which it is a party or any law, mle, regulation, order or similar provision applicable to it; 
(d) there are no bankruptcy proceedings poiding or being contemplated by it or, to Its 
knowledge, threatened against it; (e) there is not priding or, to its kimwledge, threatened 
against it or any of its afliliates any legal proceedings that could materially adversely affect 
its ability to poform its obligation under this Agreement or any other document relating to 
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tiiis Agreement; (0 no Event of DefauU or eveni wtuch, witii the giving of notice or lapse 
of time, or botii, would constitute an Event of DefauU witii respecl to it has occuired and is 
continuing and no such event or circumstance would occur as a resull of its entering into or 
performing its obligations under this Agreement or any other document relating lo this 
Agreement or any Transaction; and (g) it is acting for its own account, has made its own 
independent decision to enter into Ihis Agreement and as to whelhn' sudi Agreement is 
appropriate or proper for it based upon its own judgment, is not relying upon the advice or 
recommendations of the other Party in so doing, and is capable of assessing the merits of 
and understanding and understands and accepts, the terms, conditions and risks of this 
Agreement. 

9.2 Assignment. This Agreement shall be assignable by CRS withoui the Counterparty's 
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or hi^er credit 
rating than CRS. Any other assignment by cither Party of this Agreement or any ri^ts or 
obligation heretn^er shall be made only with the vnitien consent of the other Party, whidi 
consent shall not be unreasonably withheld. 

JrtSiA, 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or other 
documenlary form' provided there is some form of confirmation that the receiving party 
actually received the notice. Notice by regular mail shall be deemed to have been 
received three (3) Business Days after U has been sent. Notice 4>y facsimile or hand 
delivety shall be deemed to have been recdved by the close of the Business Day on which 
U was transmined or hand delivered (unless transmitted or hand delivered after close of 
normal business hours, in which case it shall be deemed to have be^ received at the close of 
the next Business Day). Notice by overnight or courier shall be deemed lo have been 
received two (2) Business Days after it has been sent. A Party may change its addresses 
by providing notice of the same in accordance witii this Section 92, 

To CRS: 

To Counterparty: 
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9.4 General. This Agreement ctMistimtes the entire agreement between the Parties relating to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
coQstniei against one Party or the other as a resuU of the preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawfiil by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lawfiil obligations that arise under this AgrcemenL The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the temunation or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Ncitiier Party shall disclose the terms or conditions of this Agreement to a 
third party (otiier than the Party's employees. Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order to comply with any applicable law, regulation, or in 
cormection with any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
linut the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in cormection with, this confidentiality obligation. 

9.6 Counterparts. This Agreement may be separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and tiie same Agreement. 

9.7 This AgreementsuperacdcMJidr^lSSS-S^^ ^® agreement between C ^ and 
Coimtcrparty 1 | H H H H H H H M H I ^ ^ ^ other settlement agrennents 
between Counterparty and Cinergy Corp. or any othw Cinergy entity related to PUCO 
Clasc No. 99.1658-EL-ETP. By signmg tiiis Agreement. Ck>unterparty, ClIRS and Cinergy 
Corp. (on behalf of all Cmergy entities) agree to this provisioiL 
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The Parties have caused tiiis Agreement to be executed by their duly autfiorizcd 
representatives in multiple counterparts as of tiie Effective Date. 

CINERGY RETAIL SALES, LLC 

As to clause 9.7: 

CINERGY CORP 

10 
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EXHIBIT B: 
Customer Group: 
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Exhibit C: 
Customer Group: 

This agreeimnt penains to the fol 

/ 13 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

CONFiDEMTIAL PROPRIETARY 
TR^OG SECRET 

This Option Agreement (the "A.greement") is entered into as of this^ _ _ _ ^ 
[the "Effective Date") b j ^ n ^ e t w e e r ^ i n e r g ^ ^ i a i ^ a l c s ^ L C ("CRS") a Delaware 

limited liability company, ^ ^ J | | | | | | H | | | | H I H H H H | ^ ^ ° "^' ^̂ '̂  
profit corporation (each i n d i v i d u a n ^ r T a r t / ^ ^ o n e c u v e l ^ h ^ P a ^ ^ 

RECITALS 

& Electric Company ("CG&E") 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a 
Certified Retail Elccuic Supplier ("CRES") and has tiie authority to aigagc in the sale of 
electrical power at retail; 

WHERE.AS, CRS and Counterparty desire to establish terms and condition for ihis option. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, 
the Parties agree as follows: 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defmed in this Agreement shall apply 
hereunder. 

r 
^0 

"AfTiliate" means, with respect to any person, any other person (other than an individual) that, 
directly or indirectly, through one or more intermediaries, controls, or is controlled by. or is under 
common control with, such person. For this purpose, "control" means the direct or indirect 
ownership often (10) percent or more. 

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
time, unless otiierwise agreed to by tiie Parties in writing. 

"Counterparty's Maximum Demand" means 

Cinergy Corporate Records 
I 4 0 1 6 2 7 2 
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"Capacity" has ttie meaning sei forth in any Transmission Provider's tarifT or MISO's 
transmission tariff, as amended from time to time, or as defmed in any transmission tariff of a 
successor to MISO. 

"Contract Price" means the price in SUS as set forth in Exhibit B to be paid by Counleiparty to 
CRS for the purchase of ihc Energy under this Agreement. 

"DcfauUine Panv" shall have the meaning specified in Section 6,1. 

"Energy" means eleciric energy of the character conunonly knovnn as three-phase, sixly hertz, 
electric energy tiiat is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Event of DefauU" shall have the meaning specified in Section 6.1. 

*'EER£" means the Federal Energy Regulatory Commission or any successor agency thereto. 

"EiUS" means, with respect to a Transaclion. thai the only excuse for the failure to deliver Energy 
by CRS or the failure to receive Energy by the Counterparty is Force Majeure or the other Party's 
failure to perform. 

'Full Requirements Energy" means, 

"Interest Rate" means, for any dale the lesser of (a) two (2) percem over the per annum rate of 
interest equal lo the prime lending rate ("Prime Rate") as may be published from time to time in 
tiie Federal Reserve Statistical Release H. \^\ or (b) the maximum lawful interest rate. 

"MW" means megawaii. 

"Term" shall have die meaning specified in Article 4.1. 

"Transmission Providers" means the entity or entities transmitting or transporting the Energy 
on behalf of CRS orCounlerparty to ttie Delivery Point 

2.1 

ARTICLE II 
OPTION 

Counterparty currently receives ils electric service from The Cincirmati Gas & Electric 
Company CCG&E") pursuant to the applicable tariffs rates or will provide notice tiiat it 
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will take eleciric service from CG&E in accordance wjtii applicable CG&E tariff 
requirements 

^^d^37<t X 

11 

2.3 

2.4 

2.5 

3.1 

ARTICLE III 
CRES POWER CONTRACT TERMS 

a. Energy Ouantitv and Tvoe 

b. Transmission Service and Charges. Transmission service will be provided in 
accordance with the open access Uransmission tariff of the Midwest 
independent Transmission System Operator. Inc. Charges will be assessed 
consistent with the olherwise applicable CG&E retail tariff rates and riders as 
ihey may be amended, from time to time, or any successor tariff 

c. Contract Price. The Contract Price is set forth in Exhibits A and B, 

d. Change to Prices. As a retail sale, the power s^e agreement is not subject to 
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the jurisdiction of the FERC; nor shall cither Party seek to have the FERC 
assert jurisdiction over the Agreement. However, to the exteni tiiat eitiier the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreanenl, the Parties agree tiiat the Contract Price specified above is just and 
reasonable and consistent wilh the public interest. 

'• Tegn. The term of the power sale agreement shall be through 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreemeni Term and Effective Date. This Agreement shall become ejfeclive upon 
execution by the Parties. This Agreement shall extend from' 

^ ^ unless terminated earlier in accordance with the terms of 
this Agreement ("Term"). 

4.2 After Terminaiion. The applicable provisions of this Agreement shall continue in effect 
afler termination thereof to the extent necessary lo provide for final billing, billing 
adjustments and payments. 

ARTICLE V 
BILLING 

5.1 

6.1 

ARTICLE VI 
DEFAULTS AND REMEDIES 

Events of Default. An "Event of I>efault" shall mean, with respect to a Party 
("Defaulting Party"), the occurrence of any of the following: 
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6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be false or misleading in any respect material to this Agreement; 

6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this 
Agreement (except to the extent constituting â  separate Event of Default,) and 
such failure is not cured wilhin fifteen (15) Business Days after written notice 
via certified mail thereof to the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets to. another entity and, at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if 
such failure is not remedied within fifteen (15) Business Days after written notice 
via certified mail of such failure is given by the other Party; or 

6.1.5 Ihe Defaulting Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankruptcy, insolvency. reoi^;anizatton or similar law. or has 
any such petition filed or commenced against it and such petition is not withdrav/n 
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or 
any general arrangement for the benefit of creditors, (iii) otherwise becomes 
baakmpt or insolvent (however evidciKcd), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuation beyond the 
applicable cure neriodl of an Even^ ^f Default with respect to a Defaulting Party,. 

6.3 

ARTICLE v n 
LIMITATIONS; DUTY TO MITIGATE 

7.1 Limitation of Remedies. Liabilitv and Damages. THE PARTIES CONFIRM THAT THE 

t 
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EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 
MEASURE OF DAMAGES IS PROVIDED. SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
THE OBLIGOR'S LIABILffY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED HEREIN. THE OBLIGOR'S LL^BILITV SHALL BE 
LIMffED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS 
EXPRESSLY PROVIDED HEREIN. NEffHER PARTY SHALL BE LL\BLE FOR ANY 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE. EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFfTS OR OTHER BUSINESS INTERRUPTION DAMAGES. 
BY STATUTE. IN TORT OR CONTRACT, UNDER ANY INDEMNTTY PROVISION 
OR OTHERWISE, ff IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WfTHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGLIGENCE OF ANY PARTY. WHETHER SUCH 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT. OR ACTIVE OR PASSIVE. TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED. THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

7.2 Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages it may incur as 
a result of the other Party's performance or non-performance of this Agreement. 

ARTICLE VIII 
GOVERNING LAW - DISPUTE RESOLUTION 

81 Goveming law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED. ENFORCED AND PERFORMED IN ACCORDANCE WITH THE 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

^•2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or Uie breach tiicreof, shall be resolved fully and finally by binding arbitration 
under the Commercial Rules, but not the administration, of the American Arbitration 
Association, except lo the extent that tiic Commercial Rules conflict with this provision, in 
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which event, this Agreement shall control. This arbitration provision shall not limil Ihc 
righl ofeither Party prior to or during any such dispute to seek, use. and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes 
maintaining the status quo tmtil such time as the arbitration award is reridered of the 
dispute is otherwise resolved. The arbilralion shall be conducled in Cincinnati. Ohio and 
Ihc laws of Ohio shall govem the conslruclion and interpretation of this Agreement, except 
lo provisions related to conflict of laws. Wilhin ten (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannol be agreed upon, a panel of Ihree arbitrators shall be named. Oac arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbitrators so appoinled by the parties. If 
Ihe arbitrators appointed by the parties carmot agree upon the third arbitrator within ten 
(10) Business Days, then cither Party may apply to any judge in any court of competent 
jurisdiction for appointment of the Ihird arbitrator. There shall be no discovery during ihe 
arbitration other than the exchange of information that is provided to the arbitrator(s) by 
(he Parties. The arbilrator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall nol have the authority to award punitive damages or 
other rion-compensalory damages. The decision of the arbitratO((s) shall be rendered 
within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within 
such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and Ihe fees, 
expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally by the 
Parties. The decision of the arbitraior(s) shall be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiclion to enforce the decision of 
(he arbitrator(s) and to obtain ajudgmcnl tiiereon. 

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreemeni in 
accordance with its terms and conditions without being reqiiired to follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

-̂1 Reprcsentaiions and Warranties. On Ihe Effective Dale and on the date of entering into this 
Agreement, each Party represents and warrants to the other Party that: (a) it is duly 
organized, validly existing and in good standing under ttie laws of die jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documentation relating to this Agreement; (c) the execution, 
delivery and perfonnance of tiiis Agreement and any olher documentation relating to this 
Agreement arc within ils powers, have been duly authorized by all necessary action and do 
nol violate any of Ihe terms and conditions in its goveming documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision applicable lo it; 
(d) there are no bankrupicy proceedings pending or being contemplated by it or. lo its 
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knowledge, tiu-eatened againsl it; (e) there is not pending or, to its knowledge, threatened 
against it or any of its affiliates any legal proceedings that could materially adversely affect 
its abiUiy to perform its obligalion under this Agreement or any other document relating to 
Ihis Agreement; (0 no Event of Default or event which, with the giving of notice or lapse 
of lime, orboth, would constitute an Event of DefauU with respect to it has occurred and is 
continuing and no such event or circumstance would occur as a result o r its entering into or 
performing its obligations under this Agreement or any other docuoient relating to this 
Agreemeni or any Transaclion; and (g) it is acting for its own account, has made its own 
independent decision to enter into this Agreement and as to whether such Agreemeni is 
appropriate or proper for it based upon its own judgment, is not relying upon the advice or 
recommendations of the olher Party in so doing, and is capable of assessing the merits of 
and understanding and understands and accepts, the terms, conditions and risks of this 
AgreemenL 

9.2 Assignmcnj. This Agreement shall be assignable by CRS without the Counterparty's 
consent provided sucli assignment is to any other direct or indirect aibsidiary of Cinergy 
Corp. provided thai such direct or mdirect subsidiary has an equivalent or higher credit 
rating than CRS. Any other assigrunent by either Party of this Agreemeni or any rights or 
obligation hereunder shall be made only with the written consent of the other Party, which 
consent shall not be umeasonably withheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or other 
documentary form' provided there is some form of confirmation that the receiving party 
actually received the notice. Notice by regular mail shall be deemed to have been 
received three (3) Business Days after it has been s«U. Notice by facsimile or hand 
delivery shall be deemed to have been received by the close of the Business Day on which 
it was transmitted or hand delivered (unless transmitted or hand delivered atier close of 
normal business hours, in which case it shall be deemed to have been received at the close of 
the next Business Day). Notice by overnight or courier shall be deemed to have been 
received two (2) Business Days afler il has been sent. A Party may change its addresses 
by provkiing noiice of the same in accordance with ttiis Section 9J3. 

To CRS: 

To Counterparty 
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9.4 General. This Agreement constitutes Ihe entire agreemeni between the Parties relating to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for alt imrposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or tiie otiier as a result of tiie preparation, substitution, 
submission or olher event of negotiation, drafting or execution hereof No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by botii Parties. This Agreement shall nor impart any righu enforceable by any 
third party (other than a permitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the otiier Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect tiie remaining lawftd obligations tiial arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9.5 ConfidentiaUty. Neither Party shall disclose the terms or conditions of this Agreement to a 
Ihird party (other than the Party's employees. Affiliates, lenders, counsel, accountants or 
advisors who have a need ro know such information and have agreed to keep such terms 
confidential) except in order to comply with any s îplicable law, regulation, or in 
connection wilh any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity lo enforce, or seek relief in cormection with, this confidentiality obligation. 

9.6 Countegyarts. This Agreement may be separately executed in counterparts each of which 
when so execuled shall be deemed to constitute one and tiie same Agreement. 

9.7 This Agreemeni supersgde^r^eplaccs in ils entirety the agreement between CRS and 
Counterparty < I a ( e d ] | | | | | | | | | | | | H well as any other settiement agreements 
between Counterparty and Cinerg^oip. or any olher Cinergy entity related to PUCO 
Case No. 99-1658-EL-ETP. By signing Ihis Agreemeni. Counterparty, CRS and Cinergy 
Corp. (on behalf of all Cinergy entities) agree to this provision. 

u 
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The Parties have caused this Agreement lo be executed by their duly authorized 
representatives in muUiple counterparts as of the Effective Date. 

CINERGY RETAIL SALES. LLC 

As to clause 9.7: 

CINER 

J 10 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

CONFIDENTIAL PROPRIETARY 
TRAOESECRET 

This Option Agreement (tbe **Agreement") is entered into as of this j 
[tiic 'Effective Date") by and between Cinergy Retail Sales. LLC 

limited liability company, andpeaconess Hospital ("Counterparty"), a 
individually a "Party** or collectively the "Parties"). 

R E a T A L S 

WHEREAS, 
located within the retail delivery service twfitory oi 
Company ("CG&E**). 

a Ueiaware 
corporation (each 

mcinnau 

WHEREAS, CRS has been certified by tiie Public Utilities Commission of Ohio as a 
Certified Retail Electric Siq^plier (**CRES**) and has the authority to engage in the sale of 
electrical power at retail; 

WHEREAS, CRS and Counterparty desire to eslablish terms and condition for this option. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, 
the Parties agree as follows: 

4P 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defined in this Agreement shall apply 
hereunder. 

"AfBliate" means, with re^)ect to any person, any other person (other than an individual) that, 
directly or indirectly, through one or more intennediaries, controls, or is controlled by, or is under 
common control with, such person. For this purpose, "contror means the direct or indhcct 
ownership often (10) percent or more. 

"Business Day" means a day on which Federal Reserve member banks in Ohio axe open for 
business; and a Business Day shall open at 8K)0 am. and close at S:00 p.rru eastern prevailing 
time, unless otiierwise agreed to by the Parties in writing. 

"Countenparty's Maximum Demand** means 

Cinergy Oorporate Records 
1 6 2 6 6 

Oocumexit Code. aJ06 
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"Capacity" has Uie meaning set forth in any Transmission Provider's tarifT or MISO's 
transmission laiifi; as amended from time to time, or as defined in any transmission tariff of a 
successor to N4IS0. 

"Contract Price" means Ihe price in SUS as set forth in Exhibit B to be paid by Counterparty to 
CRS for the purchase of tiie Energy under tiiis Agreement 

"Defaulting Party" shall have tiie meaning specified in Section 6.1. 

''Energy" means electric energy of the character commonly known as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage of tiw Delivery Point, expressed in 
megawatt hours (MWh). 

"Event of Defauh" shall have tiie meaning specified in Section 6.K 

"FERC" means tiie Federal Energy Regulatory Commission or any successor agency tiiereto. 

**Firm" means, with respect to a Transaction, that tiic only excuse for the failure to deliver Energy 
by CRS or ttie failure to receive Energy by tiie Counterparty is Force Majeine or the other Party's 
failure to perform. 

Tull ReQuirementfi Rn 

**Interest Rate" means, for any date the lesser of (a) two (2) percent over the per annum rate of 
mterest equal to the prime lending rate ("Prime Rate") as may be published from time to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawfiil interest rate. 

"MSC means megawatt. 

"Term" shall have tiie meaning specified in Article 4.1. 

"Transmission Prov^wQ" means tiw entity or entities transmitting or transporting the Erwrgy 
on behalf of CRS or Counterparty to tiie Delivery Point 

2.1 

ARTICLE II 
OPTION 

Counterparty currentiy receives its electric service fran The Cincinnati Gas & Electric 
Company (**CG&E") pirsuant to the ai^licable tariffs rates or will provide notice tfiat it 

U 
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will take electric service from CG&E in accordance witii applicable CG&E tariff 
requirements. 

2-2 

2.3 

2.4 

2.5 

^ -

3.1 

I 

ARTICLE i n 
CRES POWER CONTRACT TERMS 

b. Transmission Service and Charges. Transmission service will be provided in 
accordance with the open access transmission tariff of the Midwest 
Independent Transmission System Operator, Inc. Chaises will be assessed 
consistent with the otherwise applicable CG&E retail lariff rates and riders as 
they may be amended, from time to lime, or any successor tariff. 

c. Contraci Price. The Conlract Price is set fortii in Exhibits A and B. 

d. Change to Prices. As a retail sale, the power sale agreement \s, nol sutjecl to 
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the jurisdiction of the FERC; nor shall either Party seek to have tiic FERC 
assert jurisdiction over tfic Agreement However, to the extent that cither the 
FERC or tiie Public Utilities Commission of Ohio asserts j urisdiction over the 
Agreement, the Parties agree Ihat ti»e Contract Price specified above is just and 
reasonable and consistent with the public interest 

Term. The teim of the power sale agreement shall be through 

4.1 

4.2 

ARTICLE IV 
TERM OF AGREEMENT 

Aercement Teim and Effective Date. This Agreement shall become effective upon 
execution by the Parties. This Agreement shall extend ^ r o m J H B B H | H W 9 ' V ' ' B H I 
^ - i . . ^ unless terminated earlier in wcoraaR^^n^Iie"tcrms of 
"Biis AgrecmcnFT'TSn?^ 

Aftc!LTcrminat[nn. The applicable provisions of this Agreement shall continue in effect 
after termination thereof to the extent necessary to provide for final billing, billing 
adjustments and navments. adjustments and payments. 

5.1 . Payujcnt 

ARTICLE V 
BILLING 

[insert account information] 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of rvfa„i* An "Event of Default" shall mean, witfi respect to a Party 
("Defaulting Party"), tiie occurrence of any of the following: 

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be folse or misleading in any respect matenal to this Agreement; 
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6A1 tiie failure of the Defaulting Party to perform any covenant set forth in this 
Agreement (except to the extent constituting a separate Event of Default.) and 
such failure is not cured witiiin fifteen (15) Business Days after written notice 
via certified mail thereof to the Defaulting Party; 

6.1.3 tiie Defaulting Party consolidates or amalgamates vrith, merges vnib or into, or 
uansfcrs all or substantially all of its assets to, another entity and, at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
uansferee entity fails to assume all of die obligations of such Party under Ihis 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if 
such failure is not remedied witiun fifteen (15) Business Days after written notice 
via certified mail of such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and such petition is not withdrawn 
or dismissed witiiin tiiirty (30) days after such filing, (ii) makes an assignment or 
any general arrangement for the benefit of creditors, (lit) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed witii re^>ect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Event of Default Upon the occurrence (and continuation beyond the 
applicable cure period) of an Event of DcfiiuH with respect to a Defaulting Party,̂  

6.3 Other Termination Events 

ARTICLE VII 
LIMITATIONS; DUTT TO MITIGATE 

7.1 Limitation of Remedies. Liabilitv and Damapes. THE PARTIES CONFIRM THAT THE 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY. 
THE OBLIGOR'S LIABlLfTY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUffY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGORS LIABlLfTY SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY. SUCH DIRECT ACTTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUfTY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN. NEffHER PARTY SHALL BE LIABLE FOR ANY 
CONSEQUENTIAL, INCIDENTAL, PUNITIVE. EXEMPLARY OR INDIRECT 
DAMAGES. LOST PROFfTS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
BY STATUTE, IN TORT OR CONTRACT. UNDER ANY INDEMNfFY PROVISION 
OR OTHERWISE. fT IS THE INTENT OF THE PARTIES THAT THE LlMfTATlONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO. 
INCLUDING THE NEGUGENCE OF ANY PARTY. WHETHER SUCH 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT. OR ACTIVE OR PASSIVE. TO 
THE EXTE?^ ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARITES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 
ADEQUATE REMEDY iS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTfTUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

^ j 7.2 Duty to Mitigate. Each Party agrees that il has a duty to mitigate damages and covenants 
^ that it will use commercially reasonable .efforts to minimize any damages it may incur as 

a resitit of tiie other Party's performance or non-performance of this Agreement. 

ARTICLE Vni 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Goveming Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

8.2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or Ihe breach thereof, shall be resolved fblly and finally by binding arbitration 
under tiie Commercial Rules, but rK>t the administration, of the American Arbitration 
Association, except to the extent that Ihe (Commercial Rules confiict with this provision, in 
which event, this Agreement shall control. This arbitration provision shall not limit the 
right ofeither Party prior to or during any such dispute to s e ^ use, and employ ancillary, 
or preliminary or permanent rights and/or remedies, judk;ial or oth^^vise, for the purposes 
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maintaining the status quo until such time as the arbitration award is rendered of the 
dispute is otherwise resolved. The arbitration shall be conduct^ in Cincirmati, Ohio and 
the laws of Ohio shall govern the construction and interpretation of this Agreement, except 
to provisions related to confiict of laws. Within ten (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
camiot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If 
tiie arbitrators appointed by tiie parties cannot agree upon the tiiird arbitrator within ten 
(10) Business Days, tiien either Party may apply to any judge in any court of competent 
jurisdiction for appointment of the third arbitrator. There shall be no discovery dtu:ing the 
arbitration other than the exchange of information tiiat is provided to the arbitratOF(s) by 
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
otiier non-compensatory damages. The decision of tiie arbitrator(s) shall be rendered 
witiiin sixty (60) Business Days after tbe date of the selection of the arbitrator(s) or within 
such period as the Parties may otherwise agree. Each Party shall be responsible fcM* the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees, 
expenses and costs of the third arbitrator (or ^ngle arbitrator) shall be bome equally by the 
Parties. The decision of tite arbitrator(s) shall be final and binding and may not be 
appealed. Any Party may aj^iy lo any court having jurisdiction to enforce the decision of 
the arbitrator(s) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in 
accordance with its temis and conditions without being required to follow the procedures 
set forth in this Article, 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Warranties. On the Effective Date and on the date of entering into this 
Agreement, each Party represents and warrants to the other Party that: (a) it is duly 
organized, validly existuig and in good standing under tiie laws of the jurisdiction of its 
formation and is qualified to conduct its business in eac^ jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any otiier documentation relating to Ihis Agreement; (c) the execution, 
delivery and performance of this Agreement and any other documentation relating to (his 
Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any of the terms and conditions in its goveming documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision applicable to it; 
(d) there are no bankruptcy proceedings pending or bemg comcmplated by it or, to its 
knowledge, tiireatened against it; (e) there is not pending or, to its knowledge, threatened 
against it or any of its affiliates any legal proceedings that could materially adversely affect 
its ability to perfonn its obligation under this Agreement or any other document relating to 

312 



CONFIDENTIAL PROPRiETARV 
TRADE SECRET 

^ ^ ^ O ^ ^ ^ f ^ 

r/"-

. . tills Agreement; (f) no Event of Default or event which, with the giving of notice or lapse 
of time, or both, would constitute an Event of Default with respect to it has t>ccurrcd and is 
continuing and no such event or circumstance would occur as a result of its entering into or 
performing its obligations under this Agreement or any other document relating to this 
Agreement or any Transaction; and (g) it is acting for its own account, has made its own 
independent decision to emer into this Agreement and as to whether such Agreement is 
appropriate or proper for it based upon its own judgment, is not relying upon the advice or 
recommendations of tiie other Party in so doing, and is ĉ >able of assessing the merits of 
and understanding and understands and accepts, the terms, conditions and risks of this 
Agreement 

9.2 Assignment. This Agreement shall be assignable by CRS vritiiout the Counterparty's 
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or hi^er credit 
rating than CRS. Any other assignment by either Party of this Agreement or any rights or 
obligation hereunder shall be made only with the written consent of the other Party, which 
consent shall nol be unreasonably vdthheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices reqtured to be in writing shall be delivered by letter, fiicsimile or other 
documentary form* provided there is some form of confirmation that the receiving party 
actually received the notice. Notice by regular mail shall be deemed to have been 
received three (3) Business Days after h has been sent Notice by &csimile or hcmd 
delivery shall be deemed to have been received by the close of the Business Day on which 
it was transmitted or hand delivered (unless transmitted or hand delivered after close of 
normal business hours, in which case it shall be deoned to have been received at the close of 
the next Business Day). Notice by ovemight or courier shall be deemed to have been 
received two Q.) Business Days after it has been sent. A Party may change its addresses 
by pioviding notice of the same in accordance witii this Section 9.3. 

To CRS: 

To Counterparty 
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9.4 General. This Agreement constitutes the entire agreemem between the Parties relating to 
the subject matter contemplated by this Agreement This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed againsl one Party or the other as a result of the preparation, substitmion, 
submission or other evei^ of negotiation, drafting or execution hereof No amendment or 
modification to this Agreemeni shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (other than a peinutlod successor or assignee bound to this Agreement). No 
waiver by a Party of any defauk by the other Party shall be construed as a waiver of any 
other default Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect tiie remaining lawful obligations that arise undo- this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the temunation or expiration of tills Agreement for 
three (3) years. 

9.5 Confidentiality. Neitiier Party shall disclose the terms or conditions of tiiis Agreement to a 
third party (other tiian the Party's employees. Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order to comply with any applicable law, regulation, or in 
connection with any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, tills confidentiality obligation. 

9.6 Coimterparts. This Agreement may be separately execmed in counterparts each of which 
when so executed shall be deemed to constitute one and the same Agreement 

9.7 This Agreement supersedes and replaces in its entirety the agreement between CRS and 
Counterparty ^ ^ ^ I J J l l H H H H B ! ^ ^ ^^'' ^ ^ ^ ° ^ ^ settlement agreements 
between Counterparty and Ciiw^^CwpTor any otiier Cinergy entity related lo PUCO 
Case No. 99-1658-EL-ETP. By signing Uiis Agreemem. Counterparty, CRS and Cinergy 
Corp. (on behalf of ail Cinergy entities) agree to tius provisioa 

314 



w 
^ O ^ 3 7 3 

CONf^fDENTiAL PROPRIETARV 
^RADE SECRET 

The Parties have caused this Agreement to be executed by their duly authorized 
representatives in multiple counterparts as of the Effective Date. 

CINERGY RETAIL SALES, LLC 

As to clause 9.7 

CINERGY CO 
\.^-' 

w 10 
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BEH A T T A d M E N T 18 
CONTiDENTIAL 

Ouke Enefgy Ohio 
AGREEMENTS;. 

From i Type 
DERS: Super Agr 
pERS :Super Agir" ^. 
DERS lOpiiooAflr 
pERS tSypwAQr I 
pERS iSupefApr " 
DERS jbpitonAQr 

DERS .jSuper.^'" 
pERS JSipef Agr 

DERS ^Super AQT 
DERS jSopef Agr 
bERS jOpJionAdf 
DERS t S u ^ A g r 
DERS iOpttonAor 
PE.RSJSin)erAgr 
p ^ S ISu i^Agr 
DERS loplion'Aflif 

Super Agf 
Su(«rAgf_; 

Super Ajjr" 
Super Apr" 

DERS ISuperJ^ 
DERS ! Super Agr" 
P§HJ Jgjpl̂ ^.Agr. 
pERS Super Agr 
DERS jSiipef Agr 
pERS.lSuRer/iflr 
DERS i Super Agr 
DERS ;OplionAflr 
DERS j ^ i o o Agr 
O E p |p|]<icm"AHr 
D E ^ iPfiitooAQr 
DERS jQplionAgr 
DERS" iQeitorrAgf' J 
DERS Sp*'WLAgr_l 
DeRS_ iOjg(ton.Aflr 
'OERS {option Aflr" 
pERSJjgrttonjiflr 
pERS'ToplionAey'j 
DERS iP(^ton.AQr;" 
DERS ojnigh Agr 
DERS ib[HionAflr 
DERS (Super Agr 
D E ^ . iSu^^Aflr. ; 
DERS '; Agreement 

>a-93-EL:ATA (Rerrarid) 

Documenl 
ŷBneemenl 

Agreejnani^ 
Option Agreemeni 

: St^r iParty i 
:CRS 

] • " IcRS"" 
lA^Taement 
lAJ^reermnl 
loipiion AffwVhert 

5/2a/04 

!rr>enl 

lOplion Agreement 
lAgrMmenl 
lAgreernenl 
toplion Agree rneni 

!men| 
tion ^fieemcnj 

I Agreemeni 
lABreerncrii 
loplkin Apnecrratd 
l A j ^ m e n ) 
{ /^^emert _.. 

lion ^reefi>ent 

[Cofyof Page 333 
jmert _ _ 

lAflreeO*'^ . ' . ...... 
Togiton Agreement; 
i L ^ l w r e r l i W M A g r 
[Copy ioiPage 334 

Option Apfeement 
Qpttanj^feenncnt 
OQUon^f&ernent 
OpHon Aflpeemeni 
Op<icm Aflfeernent 
Option Agreement 

ion Agreement 
atlon AgrBemeni 

aroecfedApreemeni 
Superced&rf Agreement 

Agreemaii 
Aflin^Bma^ 11^04) 
Option ^ e e m e n i 
<^|wj^greemeni 
OpltonAfireertwil^ 
OpltapjAaf^ 
C^_^, Agmemi^ ' ' 
Option Aflraenrjenl 
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Payment Reference 
(AP Use Only) L ^ 

' •* . ; ! . , 

Cinergy Corp. Mail to: Accounts Payable (EM860) 

REQUEST FOR ACHAVIRE TRANSFER PAYMENT 

Paying Company (Circle One) 
CG&E PSI Energy 
ULH&P Cinergy Corp. 

Vendor Name 

Street Address 

City, 

Vendor Tax I.D 

PAYMENT DISTTUBUTION 

Date 
CinergY^Srylces 
Otherj 

Amount 
Resp. 
Cotp. 

Resp. 
Cntr. Work Code LOB 

Reference 
(Veli.#.£n¥.#, 

Sub-Ledger #) 
LOG SVC DCE 

PtcparcrJ 

Telephone No. 

Approved by__ 

Bank Name 

Employee No> 

rule 

Approver Passport ID# 

Account Number 

Account Name if Different than Vendor Name 

DueDati 

M9300-9R08/D5 
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BEH ATTACmAENT 20 
GONFHJENTIAL 

Ohio Consumers* Counsel 
Fiflh Set Interrogatories 
Duke Energy Ohio, Inc, 

Case No. 03-93-EL-ATA 
Following Remand 

Date Received: February 9» 2007 
Response Due: February 209,2007 

OCC-INT-0S-RI103 

REQUEST: 

Regarding the 
CCRS' 
at the 
CRs" 

a. 

[Option Agreement by *'Cinergy Retail Sales, LLC. 
I'SO" in documents provided 

Who were the persons responsible for the decision to have CRS and 
Cinergy enter into each agreement (i.c.» identify each person)? 

When was the decision made to have CRS and Cinergy enter into each 
agreement? 

For each person identified in response lo part (a) above, at the time each 
agreemem was executed, what was each person's company of employment 
(i.e., identify the company), job thle, job duties, and responsibility related 
to each agreement? 

Why were Option Agreements entered into, rather than continue the 

RESPONSE: 

Objection. This question is not calculated to lead to the discovery of relevant evidence. 
H | | B | H H H | w a s a deponent for DERS, not DE-Ohio. Without waiving its 
oD|ectioi^^^5nio makes the following representations: 

a-c. DE-Ohio was not a parly to the DERS decision making process. 

d. DE-Ohio is not privy lo Ihe reasoning of DERS or the counterparties on this subjccl. 
Based on attendance of the d e p o s i t i o n s ^ | | | ^ | | | [ | | f | | f ^ M H H H t a a n d its 
receipt of the contracts through the discovery process. DE-Ohio siales^rnmormation 
and belief, that the Commission made material amendments to the alternate proposal 
effectively rejecting it and tenninating the j ^ B H H ^ H H B e f e r r e d to above. Upon 

CONFIDENTIAL 



terminaiion DERS had an obligation to emer into discussions to see if the parties could 
negotiate contracts permitting the parties to be in substantially the same economic 
position as they were in the gMMHMHMMM| Although neither party was under an 
obligation lo enter any fu r the^^uacnS^amcs agreed on Che terms and conditions of 
the option contracts. 

WITNESS RESPONSIBLE: N/A 

CONRDENW 



BmATTACHME?^21 
CO^a^ENTlAL 

Sent: Monday, July 24, 2006 1:12 PM 

^ 1 ^ Subject: FW; CRES Payments 

FYI. This is the CRES 101 that I got from Rates 

CONFIDENTIAL PROPRIETARY 
TRAOESECRET 

From: 
Sent: Monday, May iSTSOOS 10:19 AM 
To: 
Co 
SubJiWTtErWK Payments 

These are att nallve-load. retail customers located m the DE Ohio (CG&E) sen/ice territory. As described below, the 
original plan was to have them become "shoppers" in accordance with Ohio Electric Customer Choice, and they would 
receive their generation service from Ihe newty-formed Cinergy CRES. At the last minute. Cinergy deemed the contracts 
to be loo risky, and negotiated the payments instead. 

V^rom; 
Sent: Monday^May 15.2006 10:11 AM 
To| 
Cc:< 
Subject: RE: Ô ES Payments 

Thankyou very much for the background. I do have one fdtow up question. We went through the budget with - ^ 
^M|| |M||ast week and he has asked to start seeing the CRES payments as part of his native toad budget since itis 

related?the RSP. It sounds like from your history explanation it is related to full requirements customers whk:h we call 
non-native. Why would the non-native customers intervene onrates that would not affect them or are you considering 
those customers as part of the retail toad? Thanks again.j •• 

From; 
Sent: Thursday, May^ll, 2006 4:03 PM 
To: 

Payments 

Here is Ihe history behind the so-called "ORES" payments: 

During late 2003, the Put)ltc Utilities CommisskHi of Ohio asked all of the electrk; investor-owned utilittes in the State of 
Ohio to prepare and submit Rate Stabilization Plans. At that time, we were stHI in our Market Develc^mient Period 
foltowing the implementation of electric Customer Chok;e in January 2001. During the Martcet Devetopment Period. 

5S 
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electric rates were frozen, and the original plan was for all of the utilities to offer market-based rates following the end of 
the Market Devetopment period. The Market Development period was scheduled lo end no later than 12/31/05. 

/• -vV 2003. the PUCO and other groups became concerned that the competitive electric retail market in Ohio was not 
î  /ifficienlly robust to prevent wild price swings under pure competitton and market pricing. The problems in California and 
* 'me subsequent Enron meltdown also colored their feelings. As a result, they asked the utilities to offer Rate Stabilization 

Plans in lieu of pure market pricing. 

CG&E (Duke Energy Ohio) filed its RSP (known as the Electric Reliability and Rate Stabilization Plan. ERRSP) during the 
first half of 2004. A number of large customers, some represented by industry groups, intervened in ^ e filing. CG&E's 
and the PUCO's goal was to obtain rapid approval of the RSP such that the new rales could go into effect on 1/1 /2005, 
The interveners represented a roadblock, however. To eliminate this roadblock and prevent a formal hearing, CG&E 
negotiated special conditions with the interveners and uitimateiy reached agreements with them. 

The original setllement agreement wiih the inten^ners called for Cinergy to form a "CRES" (Certified Retail Electric 
Supplier - the State of Ohio must certily all retail electric providers in terms of creditworthiness, etc.). The Cinergy CRES 
was to provide generation sen/ice for the interveners at pre-specified, contractual rates. At the last minute (i.e., December 
2004), Cinergy's lop management decided that the CRES settlement was too risky, and Cinergy essentiaify decided to not 
follow through with the contraci. To prevent lawsuits for breach of contract, Cinergy entered into negoliatk)ns with each of 
the parties and agreed to make monthly or quarterly payments in lieu of offering generation service from the ORES. 

So as you can see, the "CRES" customers are actually full-requirement customers of Duke Energy Ohio, but they receive 
payments from the Company instead of receiving generation service from the Cinergy CRES (the Cinergy CRES does not 
have any retail customers,] 

The payments for each group of the "CRES" customers differ from each other. Generally speaking, the contracts with 
each group specify that the customers t>elonging to that group v^ll receive refunds of various RSP riders (e.g.. Rider AAC. 
Rkier FPP, Rider IMF. Rider SRT, etc.). Each month or quarter. I prepare statements that show the amount of money that 
is to be refunded lo each customer, and the payments are made from the CBU's (non-regulated generation) budget. 

If- ^i^ese payments will last t h roughJ immHH^^ i t ^h i ch pokit the ERRSP will terminate. 

By the way. the "CRES" customers include sorneof 

Hope this helps. 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

From: 
Sent: Thursday, May 11, 2006 3:08 PM 
TofHmgBBjk 
Subject: FW: CKtb Payments 

Can you respond to fljB question? You a n d ^ ^ r e the only ones I'm aware of who know this stuff. 
' % 

'Ifjm From: 
Sent: Thursday, May" 1172006 3:00 PM 

56 
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To 
Sul$ CRES Payments 

I />o you have anything that tells or can you briefly describe the concept behind the CRES payments? We are budgeting 
around $22M annually for this out of our non-native segment How was that number derived, who does it go to, and does 
it last until the end of 2008? Just trying to get a linie more educated on this. T h a n K s J H ^ 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 
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BEH ATTACmiENT 22 
CONi^EmiAL 

EXHIBIT C^ 

DUKE ENERGY RETAIL SALES. LLC 

OFFICER CERTMCATION OF FINANCIAL STATEMENT 

LQN C. MITCHELL. JR. 

L Lon C. MitcheH Jr. do hereby certify that I am Vice President, Chief Financial 
Officer̂  and Treasurer of Duke Energy Retail Sales» LLC. 

I further certify that I have reviewed the attached Financial Statements of Duke 
Energy Retail Sales^ LLCi and that such Financial Statements are accuzate and con^letc 
to the best of my knowiet^e, infonnation and belief. 

Dated this 22"^ day of August̂  2006. 

Lon C. Mitchell 
Vice President. Chief Financial OfScCT, Treasurer 
Duke Energy Retail Sales. LLC 

CONFIDENTIAL 



Duke Energy Retail Sales LLC 
Balance Sheet 

Decemt>er 31,2005 

A&sots 

Accounts Reoervable - affiliates 

EXHiBrrc-3 

4.245.431 

Liabilities 

Accounts Payable - affiliates 

Accrued Taxes 

Other 

Total LrabimiM 

Member's Equity 

Retained (Deficit) 

Total Uabllltlos and Member's Equity 

$ 11,172.890 

(710,115) 

3,023,158 

13.485,933 

(9.240.502) 

$ 4.245,431.00 

CONFIDENTIAL 



^ 

EXHIBIT C-^ 

Duke Energy Retail Sales LLC 
statement of Income 

For the year ended December 31,2005 

Revenues 

Operating Expenses 

Option Premium Expense 

Administrative and General Expenses 

Operating (Loss) 

Interest Expense 

(Loss) Before Taxes 

Income Tax Expense (Benefit) 

Met Income 

13,768,812 

259,460 

(14.028,272) 

147.549 

(14.176.821) 

(4.950.863) 

(9.224.958) 

CONFIDENTIAL 



f J Duke Energy Retail Sales LLC 
Budgeted Statement of Income 

For the year ended December 31.2006 

EXHiBnc-3 

Revenues 

Operating Expenses 

Option Premium Expense 

Administrative and General Expenses 

Operating (Loss) 

Interest Expense 

(LOSS) Before Taxes 

Income Tax Expense (Benefit) 

Net Income 

22.247,000 

28,500 

(22.275,500) 

800.000 

(23.075.500) 

f8.076.425i 

$ (14,999,075) 

CONFIDENTIAL 



Friday. January 28, 2005 2:23 PM 

From: 

Sent: 

o: 

Subject: FW; RSP Impacts by Year.xis 

Attachments: RSP Impacts by Year.xis 

Thought I wouldl 

l^H ATTAGHNffiNT 23 
OGNFmHNTIAL 
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BEH ATTACHMENT 24 
CO^JFTOENTIAL 

OMDnDfT'Sf 

Certified Supplier Business Center 
The Cincinnati Gas & Electric Company 
139 East Fourth Slreei 
Cincinnati. Ohio 45202 

Re; Notice ofj with or Switch to a CRES Pursuant to Paragraph 25 
of the PUCOs Entry on Rehearing in Case No. 03-093-EL-ATA, et a i 

Dear! 

Irdering Paragraph 25 Puisuant to instructions provided by CG&E Counsel 
of the PUCO's Entry on Rehearing in the above-captioned proceedmg,^ 
hereby notifies CG&E that il intends lo a) keep ils current "Choice" accounts wiin a ^ K £ S 
provider and b) emoll additional accounts with a CRES provider conditioned on receipt of any 
available enhanced shopping credit available to the first 20% of shoppers in each applicable class. 
Attached to this letter is a list of the accounts applicable to groups (a) and (b) above. The Group 
(b)l 

airead^permits it to avoid these charges (see e.g. 
Ordering Paragraph 27 oflhe PUCO Order on rehearing). 

Please send all confirmations and correspondence regarding this matter to my attention at the 
address and number listed above, or via e-mail at, 

4 

1 thank you for your prompt attention to this correspondence. 
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Certified Supplier Business Center 
The Cincinnati Gas & Electric Company 
139 East Fourth Street 
Cincinnati, Ohio 45202 

Re: Addenda to Notice o f | B W B i M J J J | ^ ^ J with or Switch to a CRES Pursuant lo 
Paragraph 25 oflhe PUCO's Entry on RehearingmCasc No. 03-093-EL-ATA, et al. 

Dear] 

In addition to the Noiice issucd by Letter 
noUfyCG&Etha(^ 

K entire calendar year. 

ishes10 
rvice effective 

'this noiice m order to place these accounts in the 
in accordance with the Commission's ring. 

Please send all confirmations and correspondence regarding this matter lo my attention at the 
address and number listed above, or via e-mail atj 

for your prompt attention to this correspondence. 


