
Large Filing Separator Sheet 

Case Number: 03-93-EL-ATA 
03-2079-EL-AAM 
03-2080-EL-ATA 
03-2081-EL-AAM 
05-724-EL-UNC 
05-725-EL-UNC 
06-1068-EL-UNC 
06-1069-EL-UNC 
06-1085-EL-UNC 

Date Filed: 12/7/2007 

Section: 2 of 3 

Number of Pages: 150 

Description of Document: Redacted Exhibits 



4/1/2005 1:11 PM 
CONFlDEf̂ TlAL PROPRltTARV 

TR/sDE SECRE' 

^ a ^ J ^ 

Transmission Service and Charges. Transmission service will be provided in 
accordance with the open access transmission lariff of the Midwest 
Independent Transmission System Operator, tnc. or CG&H (or an affiliate on 
its behalf), whichever is applicable, as filed with the FERC and as it may be 
amended, from time lo time, or any successor tariff. 

*̂- Base Contract Price. T"he Base Contract Price is set forth in Exhibit B. 

d. Change to Prices. As a retail sale, the povrer sale agreement is not subject to 
the jurisdiction of the FERC; nor shall either Party seek to have the FERC 
assert jurisdiction over the Agreement. However, to the extent that either the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiclion over the 
Agreement, the Parties agrce that the Contract Price specified above is just and 
reasonable and consistent with the public interest, 

Term. The term of the power sale agreement shall be 

Credit. The power sale agreement will have terms and conditions as similar as 
possible lo CG&E's existing unbundled tariffs. CRS will not require surety 
bonds, deposits or other corporate guarantees. 

e. Adjusted Base Contract Price. 

4.1 

ARTICLE IV 
TERM OF AGREEMENT 

AE£ggment Term and Effective Date. This Agreement shall become effective up>on 
?^^5':'!i9J? fay jhc Parties. This Agreement _ 

__^________^^ earlier in accordance ̂ i t h the temis o f 
tliis Agreement ("Term''). 
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^figLTermination. The applicable provisions of this Agreement shall continue in effect 
af̂ er termination thereof lo the extent necessary lo provide for final billing, billing 
adjustments and payments. 

c :̂ 

ARTICLE V 
BILLING 

5.1 Pavmeni 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of Default. An "Event of Default" shall mean, with respect to a Party 
("Defaulting Party"), the occiarenceofany of the following: 

6.1.1 any represenlation or warranty made by the Defaulting Party herein shall al any 
time prove lo be false or misleading in any respect material to this Agreement; 

6.1.2 the failure of the Defaulting Party to materially perform any covenant sei forth 
in this Agreement (except to Ihc extent constituting a separate Event of Default,) 
and such failure is not cured within Txve (5) Business Days after vvritten notice 
thereof lo the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets lo, another entiiy and. at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee enlily fails to assume all of the obligations of such Party under this 
Agreement; 

W 
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o 
C 6.1.4 the failure to make when due. any paymem required pursuant t o this Agreement if 

such failure is not remedied within five (5) Business Days after written notice of 
such failure is given by the other Party; or 

6.1.5 the Defaulting Patty (i) files a petition or otherwise commences o r acquiesces in a 
proceeding imder any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and such petition is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes ajn assignment or 
any gctwral arrangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, adminisuator, 
receiver, trustee, corwervator or similar official appointed with re spect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuation be^ond^the 
applicable ciire nffiP^.).^^ î fl fJVTfrr'i "fi^fa"*' with respect to a Qefaultim 

W 
ARTICLE VII 

DOTY TO MITIGATE 

7.1 Buty_lg_Mitiaate. Each Party agrees that il has a duty to mitigate damages and covenants 
that it will use commercially reasonable efTorts to minimize any damages it may incur as 
a result of the oiher Party*s perfonnance or non-performance of this Agreement. 

ARTICLE Vni 
GOVERNING LAW- DISPUTE RESOLUTION 

8-1 Govcminp Law and Jurisdiclion. This Agreemeni and the rights and duties of the Parties 
hereunder shall be governed by and construed, enforced and performed in accordance 
with the laws of the state of Ohio. 

•̂2 Dispute Resolution. Any claim, controversy or dispute arising out o f or relating to this 
Agreement, or the breach thereof, shall be resolved fiilly and finally by bindingarbiu^tion 
under the Commercial Rules, but not the adminisu-alion, of the American Arbitration 
Association, except lo the extent that the Commercial Rules conflict with this provision, in 
which event, this Agreement shall control. This arbitration provision shall not limit the 
right of either Party prior to or during any such dispute lo seek, use, and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes 
maintaining the status quo until such time as the arbitration award is rendered or the 

<j 
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dispute is otherwise resolved. The arbilralion shall be conducted in Cincinnati, Ohio and 
(he laws of Ohio shall govern the conslruclion and interpretation of this Agreement, except 
lo provisions related lo conflict of laws. Within ten (10) Business D a y s of service o f a 
Demand for Arbitration, Ihe parties may agree upon a sole arbitrator, o r if a sole arbitrator 
cannot be agreed upon, a panel of three arbitrators shall be named. One arbiuator shal 1 be 
selected by CRS a^^ j | | | ^ | | | | | | | | | | | | | | | | | | g | ^^ A knowledgeable, disinterested and 
impartial arbitrator shall be selecled by the two arbitrators so appointed by lite parties. If 
Ihe arbitrators appointed by the parlies cannot agree upon the third arbitrator within ten 
(10) Business Days, then either Party may apply to any judge in any court of competent 
jurisdiction for appointment of the third arbitrator. There shall be no discovoy during the 
arbitration other than Uie excliange of information that is provided to the arbiUaior(s) by 
the Parties. The arbiUralor(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The decision of the arbitrator(s') shall be rendered 
within ninety (90) Business Days after the date of the selection of t h e arbiualor(s) or 
within such period as the Parties may otherwise agree. Each Party shall be respoi^ible fer 
the fees, expenses and costs incurred by the arbitrator aR>ointed by each Party, and the 
fees, expenses and costs of the third arbitrator (or single arbitrator) shall be borne equally 
by the Parties. The decision of the arbilrator(s) shall be final and binding and may n o t be 
appealed. Any Party may apply lo any court having jurisdiction lo enforce thedecision of 
the arbitralor(s) and to obtain a judgm«il thereon. 

Notwithstanding the foregoing, the Parties may cancel or lerminate this Agreemeni in 
accordance wilh its terms and conditions without being required lo follow the procedures 
set forth in this Article. 

r 

ARTICLE IX 
MISCELLANEOUS 

Representations and Warranties. On the Effective Dale and on the date of entering into this 
Agreemeni, each Party represents and warrants to the other Party that: (a) il is du ly 
organized, validly existing and in good standing under the laws of the jurisdiction o f its 
fomnalion and is qualified lo conduct its business in each jurisdiction; (b) il h a s all 
regulatory authorizations necessary for il to legally perform its obligations under this 
Agreement and any olher documentation relating to this Agreement; (c) the execution, 
delivery and performance of this Agreement and any other documentation relating t o this 
Agreement are within its powers, have been duly authorized by all necessary action a n d do 
not violate any of the tenns aud conditions in its governing documents, any contracts to 
which it is a party or any law, mIe, regulation, order or similar provision applicable t o it; 
(d) this Agrceraoil and each other document executed and delivered in accordance w i t h 
this Agreemeni constitutes its legally valid and binding obligation enforceable against i t in 
accordance with its terms; (e) there are no bankruptcy proceedings |>ending or b e i n g 
contemplated by it or, to its knowledge, threatened against it; (0 there is not pending o r , to 
Its knowledge, threatened against it or any of its affiliates any legal proceedings that c o u l d 

<J 
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9.2 

9.3 

,p 

materially adversely affect its ability to perform its obligation under this Agreemeni or any 
other document relating to this Agreement; (g) no Event of Default or event which, with the 
giving of notice or lapse of time, or both, would constitute an Event of Default with respect 
to it has occurred and is continuing and no such event or circumstance would occur as a 
result of its entering into or performing its obligations under this Agreement or any other 
document relating to this Agreement or any Transaction; and (h) il i s acting for its ow^n 
account, has made its own independent decision to enter into this Agreement and as to 
whether such Agreement is appropriate or proper for it based upon its own judgment, is not 
relying upon the advice or recommendations of tlie other Party in so doing, and is capable of 
assessing the merits of and understanding and understands and accepts, the terms, 
conditions and risks of this Agreement. 

Assignment. This Agreement shall be assignable by CRS without tht^ 
provided such assignment is to any other direct or indirect subsidiary of Cinergy Corp. 
provided tliat^uclTdlrect or indirect subsidiary has an equivalent orliigher credit rating 
iOiEl^S^Ag3^--QibgLJ^MigJJJM^^^ Agreement or any rights or 
*^^!ifi3lioaJiejreund^r_shan^^^ written consent of the other Party, which 
consent shall rwt be unreasonably withheld. ™̂  ^̂ —-.™™~-̂  ,.™„.̂ „_ „̂., ._ 

Notices. All notices, requests, statements or payments shall be made a s specified below. 
Notices required to be in vvriting shall be delivered by letter, facsimile or other 
documentary form. Notice by regular mail shall be deemed to have been received three 
(3) Business Days after it has been sent. Notice by facsimile or hand delivery shall be 
deemed to have been received by the close of the Business Day on which it was Uansmitled 
or hand delivered (unless trar\smitted or hand delivered after close of normal business hours, 
in which case it shall be deemed to have been received at the close o f the next Business 
Day). Notice by overnight or courier shall be deemed to have been received two (2) 
Business Days after it has been sent. A Party may change its addresses by providing notice 
of the same in accordance with this Section 9.3. 

To CRS: 

< ^ 
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9-4 General. This Agreement constitutes the entire agreement between the Parlies relating lo 
the subject maUer contemplated by Ihis Agreement. This Agreemeni shal l be considered 
for all purposes as prepared through the joint efforts of the Panics and sliall not be 
consuued against one Party or the other as a result of Ihe preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof- N o amendment or 
modification to (his Agreemeni slmll be enforceable unless set forth in writing and 
executed by both Parties. Tliis Agreement shall not impart any rights enforceable by ariy 
third party (olher than a permitted successor or assignee bound to th is Agreement). No 
waiver by a Party of any default by Ihe other Party sliall be constmcd as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lav^ul obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemniiy and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
Ihree (3) years. 

9.5 ConfidentifllitY Neither Party shall disclose the terms or conditions of th is Agreement to a 
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) excepl in order to comply with any a[^licable law, regulation, or in 
connection with any court or regulatory proceeding applicable lo such Party; provided, 
however, each Party shall, lo the extent practicable, use reasonable effons lo prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available al law or in 
equity to enforce, or seek relief in connection with, this confidentiality obligation. 

9.6 

9,7 

Counterparis. This Agreement may be separately executed in counterparts each of which 
when so executed shall be denned to constitute one and the same Agreement. 

This Agreement supersedes and replaces the agreement between 
| imPHHH| | | | | |Hk_During the term of this Agreement, it supersedes and replaces any other 
agreements between ihe Parties or their affiliates related to PUCO Case No. 99-1658-EL-ETP. 
Upon the termination of this Agreement, any other seUlement agreements between the Parties or 
their affiliates related to PUCO Case No. 990658-EL-ETP shall be in full force and efTect 
according to their original terms. 

r 
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The Parties have caused this Agreement lo be executed by their duly authorized 
representatives in multiple counterparts as of the Effective Date. 

CINERGY RETAIL SALES, LLC 

^ t 

10 
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Exhibit A: 

Customer Group: 

I I 
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EXHIBIT B; 
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Exliibit C: 
Customer Group: 

This agrcemem pertains to the following 

^ 14 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

CONFIDENTIAL PROPRIETARY 
TRAOESECRET 

j ^ i ^ 

This Option Agreement (the "Agreement") is entered into as of this! 
(the "Effective Date") by and b^wcen Cinergy Retail Sales, LLCi"CKi>-7 a Delaware' 

imiteaiiability company, and. 

RECITALS 

W H E R £ A S v | | | | | | | | H | m m m i | | | H ^ is a member of the _ _ ^ _ ^ _ _ ^ , ^ 
and is locale<I within the retail delivery service territory of The Cincinnati Gas 
Company ("CG&E"). 

lectnc 

WHEREAS, CRS has been certified by the Public Utilities Commission o f Ohio as a 
Certified Retail Electric Supplier ("CRES") and has the authority to engage in the sale of 
electrical power at retail; 

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option. 

NOW, THEREFORE, for and in consideraiion of the mutual covenants contained herein, 
the Parties agrce as follows: 

/ 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defined in this Agreement shall apply 
hereunda*. 

"Affiliate" means, with respect lo any person, any other person (other than an individual) that, 
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under 
common control with, such person. For this purpose, "control" means the direct or indirect 
ownership often (10) percent or more. 

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
lime, unless otherwise agreed to by the Parties in writing. 

'younterparty's Maximum E>emand" means Counterparty's 

Cinergy C o r p o r a t e Records 
14016267 

Document C o d e 

iiimiflniii 
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"Capacity has the meaning sei forth in any Transmission Provida^s tariff or MISO's 
transmission lariff, as amended from time to lime, or as defmed in any transmission tariff o f a 
successor lo MISO. 

"Contraci Price" means the price in SUS as set forth in Exhibit B lo be paid by Coimierparty to 
CRS for the purchase of the Energy under this Agreemeni. 

'^Defaulting Party*' shall have the meaning specified in Section 6.1. 

"Energy" means electric energy of the character commonly known as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

**Evcnt of Dcfanh" shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto. 

"Finn" means, with respect to a Transaction, that the only excuse for the failtire to deliver Energy 
by CRS or the failure lo receive Energy by the Counterparty is Force Majeure or the other Party's 
failiue to perfonn. 

'*Full Requirements Energy" means, except as provided herein, that 

Interest Rate" means, for any date the lesser of (a) two (2) percent over the per armum rate o f 
interest equal to the i^ime lending rate ("Prime Rale") as may be published from time to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate. 

"MW" means megawaU. 

"Term" shall have the meaning specified in Article 4,1. 

"Transmission Prnviriers" means the ctitilv or entities transmitting or transporting the Energy 
onbdialfofCRSorj 

ARTICLE II 
OPTION 

2.1 Coimierparty currently receives its electric service from The Cincinnati Gas & Electric 
Company ("CG&E") pursuant to the z^jplicable larifTs rates or will provide notice that it 

Ŵ  
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will take electric service from CG&E in accordance with applicable CG&E tariff 
requirements. 

2,2 

2.3 

2.4 

2.5 

ARTICLE III 
CRES POWER CONTRACT TERMS 

3.1 In the event 

b . Transmission Service artd Charges. Transmission service will be provided in 
accordance with the open access transmission lariff of ihe Midv^est 
Independent Transmission System Operator, Inc, Charges v/iU be assessed 
consistent with the otherwise applicable CG&E retail lariflT rates and riders as 
they may be amended, from time to lime, or any successor tarifT 

c . Contract Price. The Contraci Price is set forth in Exhibits A and B. 

d . Change to Prices. As a retail sale, the powCT sale agreement is not subject to 

081 



CONF IDENTIAL PROPRIETARY 
FR/^DE SECRET 

^ ^ yay f 

the jurisdiclion of the FERC; nor shall cither Party seek lo have the FERC 
assert jurisdiclion over the Agreement, However, to the extent thai either the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree thai the Contraci Price specified above is just and 
reasonable and consistent wilh the public interest. 

S- Term. The lerm of the power sale agreement shall be through 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agrgemeni Term and Effective Date. This Agreement shall become effeclive^_upon 
execution byjhe Parties. This Agreemeni shalMj 

i | | ^ I H | | m M | M H M l f l ^ ^ H | ^ ^ H H | ^ | ^ f e | f e e a r l i e r in accoroance wiin me lermi 
this AgreemenK*TCTnv7^^^^^^^^^^^^^ 

4.2 After Termination. The applicable provisions of this Agreement shall continue in effect 
after terminaiion thereof to the extent necessary to provide for final billing, billing 
adjustments and payments. 

5.1 Pavmeiit 

ARTICLE V 
BILLING 

ARTia.E VI 
DEFAULTS AND REMEDIES 

6.1 Evejits o f DefauU. An "Event of Defeult" shall mean, with respect lo a Party 
("Defaulting Party"), the occurrence of any of the following: 

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
time prove lo be false or misleading in any respect material to this Agreement; 
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6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this 
Agreement (except lo the extent constituting a separate Event of Default,) and 
such failure is not cured within fifteen (15) Business Days after written notice 
via certified mail thereof to the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges wither into, or 
Uansfcrsall or substantially all of its assets to, another entity and, at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 Ihe failure lo make when due, any payment required pursuant t o this Agreement if 
such failure is not remedied within fifteen (15) Business Days after written notice 
via certified mail of such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise conuncnces o r acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or h a s 
any such petition Hied or commenced against il and such petition is not wilhdra^vn 
or dismissed within thirty (30) days after such filing, (ii) makes a n assignment or 
any general arrangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidalor, administrator, 
receiver, trustee, conservator or similar official appointed with respecl lo il or any 
substantial portion of its property or assets, or (v) is unable to pay its dd)ts as they 
fall due. 

6.2 Remedies upon an Event of Defauli. Upon the occurrence (and continuation beyond the 
applicable cure period) of an Event of Default wilh respect to a Defeuking Party, the N o n -
Defaulting Party shall have the righl lo terminate this Agreemeni and exercise all rights and 
remedies available to it in law or in equity. 

6,3 Other Termination Events. 

ARTICLE VII 
LIMITATIONS; DUTY TO MITIGATE 

*7-l Limitation of Remedies. Liability and Damages. THE PARTIES CONFIRM THAT T H E 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. F O R BREACH O F 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY O R 

J 
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSTVE REMEDY, 
THE OBLIGOR'S LIABlLfTY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUTTY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED HEREIN. THE OBLIGOR'S LIABILITY SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY. SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUFFY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN. NEITHER PARTY SHALL BE LL\BLE FOR ANY 
CONSEQUENTL\L, INCIDENTAL, PUNITfVE. EXEMPLARY OR INDIRECT 
DAMAGES. LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
BY STATUTE. IN TORT OR CONTRACT. UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE, ff IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WriHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO. 
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH 
NEGLIGENCE IS SOLE. JOINT OR CONCURRENT. OR ACTIVE OR PASSIVE, TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED. THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

7.2 Putv to Mirigate. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages it may incur as 
a result of the other Part/s performance or non-performance of this Agreement 

ARTICLE Vni 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Governing Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED. ENFORCED AND PERFORMED IN ACCORDANCE WriH THE 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

8.2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fiilly and finally by binding arbitration 
under the Commercial Rules, but not the administration, of the American Arbitration 
Association, except to the extent that the Commercial Rules conflict with this provision, in 
which event, this Agreement shall control. This arbitration provision shall nol limit the 
right of either Party prior to or during any such dispme to seek, use. and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes 
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maintaining the status quo until such time as the arijitration award is rendered of the 
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and 
the laws of Ohio shall govern the construction and interpretation of this Agreement, except 
lo provisions related to conflict of laws. Within ten (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be 
selecled by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If 
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten 
(10) Business Days, then either Party may apply to any judge in any court of competent 
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the 
arbitration other than the exchange of information that is provided to the arbitralor(s) by 
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The decision of the arbitrator(s) shall be reiKlcred 
within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within 
such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees, 
expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally by the 
Parties. The decision of the arbitrator(s) shall be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
(he arbitralor(s) arnl lo obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or lerminate this Agreement in 
accordance wilh its terms and conditions withoui being required to follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

^-' Renreseniations and Warranties. On the Effective Date and on the date of entering into this 
Agreement, each Party represents and warrants to the other Party that: (a) il is duly 
organized, validly existing arul in good standing under the laws of the jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) il has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documentation relating to this Agreement; (c) the execution, 
delivery and performance of Ihis Agre^nent and any other documentation relating to this 
Agreement are within its powers, have been duly authorized by all necessary action arKl do 
not violate any of the terms and conditions in its governing documents, any contracts to 
which it is a party or any law, rale, regulation, order or similar provision applicable to it; 
(d) there are no bankruptcy proceedings pending or being contemplated by it or, to its 
knowledge, threatened against it; (e) there is not pending or, to its knowledge, threatened 
against il or any of its affiliates any legal proceedings that could materially adversely affect 
its ability to perform its obligation imder this Agreement or any olher document relating to 
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lliis Agreemeni; (f) no Event of Default or event which, wilh the giving of notice or lapse 
of lime, or both, would constitute an Event of Default with respect to it has occurred and is 
continuing and no such event or circumstance would occur as a result of its entering into or 
performing its obligations under this Agreement or any other document relating to this 
Agreement or any Transaction; and (g) it is acting for its own account, has made its own 
independent decision lo enter into this Agreement and as to whether such Agreement is 
appropriate or proper for it based upon its own judgment, is not relying upon the advice or 
recommendations of the other Party in so doing, and js capable of assessing the merits of 
and understanding and understands and accepts, the terms, conditions and risks of this 
Agreement. 

9.2 Assienment. This Agreement shall be assignable by CRS withoui the Counterparty's 
consent provided such assignment is to any other direct or irxlircct subsidiary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit 
rating than CRS. Any other assigrunent by either Party of this Agreement or any rights or 
obligation hereunder shall be made only with the written consent of ihe other Party, which 
consent shall not be unreasonably withheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or other 
documenlary form' provided there is some form of confirmation that the receiving party 
actually received the rK>tice. Notice by regular mail shall be deemed to have been 
received three (3) Business Days after it has been sent. Notice by facsimile or hand 
delivery shall be deemed to have been received by the close of the Business Day on which 
it was transmiUed or hand delivered (unless transmitted or hand delivered afto- close of 
normal business hours, in which case il shall be deemed to have been received al tlie close of 
the next Business Day). Notice by overnight or courier shall be deemed to have been 
received two (2) Business Days after it has been sent. A Party may change its addresses 
by providing noiice of the same in accordance with this Section 9.3. 

To CRS: 

To Counterparty: 
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9.4 General. This Agreemeni constitutes the entire agreement between the Parties relating to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or the other as a result of the preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof. No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall nol impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound to this Agreement), No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawful t)ecause of a statutory change will nol otherwise 
affect the remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a 
third party (other than the Party's employees. Affiliates, lenders, counsel, accountants or 
advisors who have a need to kiK>w such information and have agreed to keep such temts 
confidential) except in order to comply with any applicable law, regulation, or in 
cormection wilh any court or regulatory proceeding applicable to such Party, provided, 
however, each Party shall, to the extent practicable, use reasonable efforts lo prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity lo enforce, or seek relief in connection with, this confidentiality obligation. 

9.6 Counterparts. This Agreement may be separately executed in cotmterparts each of which 
vviien so executed shall be deemed to constitute one and the same Agreement. 

9.7 This Agreement supersedes and rq>laces in its entirety the agreement between CRS and 
Counterparty ̂ Ijlljjjlllljjjjjjjjfjlllljljp and as well as any other settlement agreements 
between Coimierparty and Cinergy Corp. or any other Cinergy entity related to PUCO 
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty. CRS and Cinergy 
Corp. (on behalf of all Cinei^y entities) agree to this provision. 

r 
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The Parties have C2M&fA this Agreement Xo be executed by their duly authorized 
representatives in multiple counterparts as of the Effective Date, 

CINERGY RETAIL SALES. LLC COUNTERPARTY 

,p^. 

As to clause 9.7 

CINERGY 

10 
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f OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

^ 

_This Option Agreemeni (Ihe "Agreement") is entered into as of this 
_ ^ K b̂t "Effective Dale") by and between Cinergy Retai 
a Delaware limited liability company, and ^ | | | | | ^^HIB | | | | ^^ |^Counle rpar ty 

RECITALS 

^ V H £ R E A S , g | | | | | g g | g g B B » , e m b e r of thei 
Ihe purposes oTihis Agrecm5!^onS!sts of j 

^ich are located within the re ia i^e l iver^emce territory oi The ClncmnalT 
lectric Company ("CG&E"). 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a 
Certified Retail Electric Supplier ("CRES") and has the authority to engage in tlie sale of 
elecUical power at retail; 

WHEREAS, CRS and Counletpariy desire to establish terms and condition for this option. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, 
the Parties agree as follows: 

ARTICLE I 
DEFINmONS 

The following definitions and any terms defined in this Agreemeni shall apply 
hcrwinder. 

"Affiliate" means, with respecl to any person, any olher person (olher than an individual) that, 
direclly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under 
common control wilh, such person. For this purpose, "control" means the direct or indirect 
ownership often (10) percent or more. 

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing. 

Cinergy Corporate Records 
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"Counterparty's Maximum Demand" means Counleiparty's combined maxirr^um demand for all 
^ i; of Counterparty's accounts as ofi| 

"Capacity" has the meaning sei forth in any Transmission Provid^'s lariff or MISO's 
transmission lariff. as amended fi-om time lo lime, or as defmed in. any transmission larifiTof a 
successor lo MISO. 

"Contract Price" means the price in SUS as set forth in Exhibit B to be paid by Counterparty to 
CRS for the purchase of the Energy under this Agreement. 

'*DefaultinR Party" shall have ihe meaning specified in Seciion 6.1. 

"Energy" means electric energy of the character commonly known as three-phase, sixty hertz 
electric energy that is delivered al the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Event of Defauh" shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto. 

"Firm" means, with respect to a Transaclion, that the only excuse for the failure lo deliver Energy 
by CRS or the failiue to receive Energy by the Counterparty is Force Majeure or the other Party's 
failure to perform. 

'Full Rcquirem_ents Enerfiv" means, except as provided herein, that 

"Interest Raip." means, for any dale the lesser of (a) two (2) percent over the per aimum rate of 
interest equal to ihe prime lending rale ("Prime Rale") as may be published from lime to lime in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rale. 

"MW means megawatt. 

"Term" shall have Ihe meaning specified in Article 4.1. 

'Transmission Providers" means Ihc entity or entities transmitting or transporting the Enwgy 
on behalf of CRS on 

ARTICLE II 
OPTION 

2.1 Counterparty currently receives its elecUtc service from The Cinciimati Gas & Electric 
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Company ("CG&E") pursuant to the applicable tariffs rales or will pr-ovide notice tha t it 
will lake elecuic service from CG&E in accordance with applic:able CG&E tariff 
requiremcnls. 

2.2 

2.3 

2.4 

2.5 

3.1 

ARTICLE i n 
CRES POWER CONTRACT TERMS 

In the event CRS exercises its option, the power sale agreemeni between CRS and 
Counterparty shall include the following terms; 

a. Energy Quantity artd Tvi>e 

b. Transmission Service and Charges. Transmission service will be provided in 
accordance wilh the open access transmission tariff o f the Midwest 
Independent Transmission System Operator, Inc. Charges will be assessed 
consistent wilh the otherwise applicable CG&E retail tariff rates and riders as 
they may be amended, from time to time, or any successor tarifT. 

c. Contract Price. The Contract Price is set forth in Exhibits A and B, 
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d. Change to Prices. As a retail sale, the power sale agreement is not subject to 
Ihc jurisdiction of the FERC; nor shall either Party seek to have Ihe FERC 
assert jurisdiclion over the Agreemeni. However, to the extent that cither the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiclion over the 
Agreement, the Parties agree thai ihe Contract Price specified above is just and 
reasonable and consistent witli the public interest. 

e. Term. The term of the power sale agreement shall be througl 

4.1 

WC 
4.2 

ARTICLE IV 
TERM OF AGREEMENT 

A^eement Term and Effective Date. This Agreement shall become effective upon 
execution by the Parties. This Agreement shall extend from^H|| | | | | | |P| | |m^hrough and 
includinggBaBBMHH|HB unless terminated eariier in accordance with the terms of 
this AgreemSJu^Rrnv)^^^ 

After Tenminalion. The applicable provisions of this Agreement shall continue in effect 
after terminaiion thereof to the extent necessary to provide for final billing, billing 
adjustments and payments. 

ARTICLE V 
BILUNG 

5.1 Payment. 

[insert account information] 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6'1 Events of Defaulr An "Event of Defauh" shall mean, with respect to a Party 
("Defaulting Party"), Ihe occurrence of any of the following: 

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be false or misleading in any respect material lo this Agreemeni; 

W 
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6.1.2 the failure of the Defaulting Party to perform any covenant set forth in th is 
Agreemeni (except lo the extent constituting a separate Event of Default,) and 
such failure is nol cured within fifteen (15) Business Days after written notiee 
via certified mail thereof to the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, o r 
transfers all or substantially all of its assets lo, another entity and, al tlie lime of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving o r 
transferee entity fails to assume all of the obligations of sucH Party under this 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant t o this Agreement if 
such failure is nol rwnedied within fifteen (15) Business Days after written notice 
via certified mail of such failure is given by the olher Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise commences o r acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed orcommerKed against il and such petition is not wilhdrav^m 
or dismissed within thirty (30) days after such filing, (ii) makes a n assignment or 
any general arrangement for ihebenefil of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidalor, adniinistiator, 
receiver, trustee, conservator or similar official appointed with respecl to it OT any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuation beyond Ihe 
^plicable cure period) of an Event of Default wilh respect to a Defaulting Party, the Non-
Defaulting Party shall have Ihe right to lerminate this Agreement and exercise all rights and 
remedies available lo it in law or in equity. 

63 Olher Tenninalion Events 

ARTICLE VII 
LIMITATIONS; DUTY TO MITIGATE 

7.1 Limilalion of Remedies. Liabililv and Damages. THE PARTIES CONFERAl THAT THE 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
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,- s ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR 
\ J MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR 

MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET F O R T H IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LA. W OR IN 
EQUITY ARE WAP/ED. IF NO REMEDY OR MEASURE O P DAMAGES IS 
EXPRESSLY PROVIDED HEREIN. THE OBLIGOR'S LIABILTTY SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSTVE REMEDY A.ND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEfTHER PARTY SHALL BE I-1 ABLE FOR ANY 
CONSEQUENTIAL, INCIDENTAL PUNTTIVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES. 
BY STATUTE, IN TORT OR CONTRA(rr. UNDER ANY INDEMNITY PROVISION 
O^ OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE O P DAMAGES BE 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO. 
INCLUDING THE NEGLIGENCE OF ANY PARTY. WHETHER SUCH 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACmVE O R PASSIVE, T O 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE L1QUIDA.TED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HAFtM OR LOSS. 

7-2 Bylyjo_N4itigaie. Each Party agrees that it has a duty to mitigate damages and covenants 
thai it will use commercially reasonable efforts lo minimize any damages il may incur as 
a result of the olher Party's performance or non-performance of Ihis Agreemeni. 

ARTICLE V m 
GOVERNING LAW- DISPUTE RESOLUTION 

81 ggysming Law and Jurisdiclion. THIS AGREEMENT AND THE R I C J H T S AND 
DUTIES OF THE PARTIES HEREUNDER SHAI.L BE GOVERNED B Y AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE 

. LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

8-2 PisputeJtesolutioiTi. Any claim, controversy or di lute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved ftilly and finally by bitvding arbitration 
under the Commercial Rules, but not the administration, of the American Arbitration 
Association, excepl lo the extent that the Coirnnercial Rules conflict with this provision, in 
which event, this Agreemeni shall control. This arbitration provision shall nol limit the 
nght o f either Party prior to or during any such dispute lo seek, use, and employ ancillary, 
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or preliminary or permanent ri^ls and/or remedies, judicial or olherwise, for the purposes 
maintaining ihe status quo unlil such lime as the arbitration award is rendered o f the 
dispute is otherwise resolved. The arbilrarion shall be conducted in Cincinnali, Ohio and 
the laws of Ohio shall govern the construction and interpretation of this Agreemeni, excepl 
to provisions related to confiict of laws. Within ten (10) Business D a y s of service o f a 
Demand for Arbitration, Ihe parties may agree upon a sole arbitrator, o r if a sole arbitrator 
cannot be agreed upon, a panel of three arbitrators shall be named. O n e arbiUator shall be 
selected by CRS and one shall be selecled by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selecled by the two arbitrators so appointed by the parties. If 
the arbitrators appointed by Hie parties cannot agree upon the third arbitrator wilhin ten 
(10) Business Days, then either Party may apply to any judge in any court of competent 
jurisdiclion for appointment oftlie third arbitrator. There shall be no discovery during the 
arbitration other than the exchange of information that is provided to the arbitraior(s) by 
the Parties. The arbilrator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall nol have the authority to award punitive damages or 
olher non-compensatory damages. The decision of the arbitralor(s) shall be rendered 
within sixly (60) Business Days after the date of the selection of the arbilrator(s) or within 
such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees, 
expenses and costs of the third arbitrator (or single arbitrator) shall be b o m e equally by the 
Parties. The decision of the arbilrator(s) shall be fmal and binding and may iK>l b e 
appealed. Any Party may apply to any court having jurisdiction to enforce ll»e decision o f 
the arbitraior(s) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or lerminate this Agreemeni in 
accordance with its terms and conditions without being required lo follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Wan^nties. On ihe Effective Date and on the dale of entering into this 
Agreement, each Party represents arxJ warrants lo the olher Party that; (a) it is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
fonmation and is qualified lo conduci its business in each jurisdicHon; (b) it has all 
regulatory auUiorizalions necessary for il lo legally perform its obligations under this 
Agreement and any other documentation relating to this Agreement; (c) the execution, 
delivery aiKi performance of this Agreement and any olher documentation relating to this 
Agreement are wilhin its powers, have been duly authorized by all necessary acik>n and do 
nol violate any of the terms aiul conditions in its governing documents, any contracts to 
which it IS a party or any law, mle, regulation, order or similar provision applicable lo it; 
(d) there are no bankruptcy proceedings pending or being contemplated by it or, lo its 
knowledge, threatened againsl il; (e) there is nol pending or. lo its knowledge, threatened 
against it or any of its affiliates any legal proceedings that could materially adversely affect 
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its ability lo perform its obligation under this Agreement or any other document relating to 
this Agreement; (f) no Event of Default or event which, with the giving o f noiice or lapse 
of lime, or both, would constitute an Event of Default with respect to it has occunred and is 
continuing and no such event or circumstance would occur as a result of its entering into or 
performing its obligations under this Agreement or any other document relating to this 
Agreemeni or any Transaction; and (g) it is acting for its own account, has made its own 
independent decision to enter into this Agreemeni and as lo whether such Agreement is 
appropriate or proper for il based upon its own judgment, is not relying upon tlic advice or 
recommendations of the other Party in so doing, and is capable of assessing (he merits of 
and understanding and understands and accepts, the terms, conditions and risks of this 
Agreement. 

\j 

9.2 Assignment. This Agreemeni shall be assignable by CRS without the Counterparty's 
consent provided such assigrunent is lo any other direct or indirect subsidiary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit 
rating than CRS. Any other assigrunent by either Party of this Agreemeni or any rights or 
obligation hereunder shall be made only with the vvritten consent of the other Party, which 
consent shall not be unreasonably withheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing ^all be delivered by letter, facsimile or other 
documentary form' provided there is some form of confirmation that the receiving party 
actually received the notice. Noiice by regular mail shall be deemed to have been 
received three (3) Business Days after it has been sent. Notice by facsimile or hand 
delivery shall be deemed to have been received by the close of the Business Day on which 
it was transutitted or hand delivered (unless transmitted or hand delivered after close of 
normal business hours, in which case il shall be deemed to have been received al the close of 
tlie next Business Day). Notice by overnight or courier shall be deemed to have been 
received two (2) Business Days after il has been sent. A Party may change its addresses 
by providing notice of the same in accordance wilh this Section 9.3. 

To CRS: 

To Counterparty: 
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9.4 General. This Agreement constitutes the entire agreement between the Parties relating lo 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
conslmcd against one Party or the olher as a result of the preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound to this Agreement), No 
waiver by a Party of any default by Ihe other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any ai^licable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lawful obligations Ihat arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the termination or expiration of Ihis Agreemeni for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions of Ihis Agreement lo a 
third party (other than the Party's employees. Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed lo keep such terms 
confidential) except in order lo comply wilh any applicable law, regulation, or in 
coimection with any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, lo Ihe extent practicable, use reasonable efforts lo prevent or 
limit the disclosure. The Parties shall be entitled lo all remedies available at law or in 
equity to enforce, or seek relief in connection with, this confidentialiiy obligation. 

9.6 Counterparts. This Agreemeni may be separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and the same Agreement. 

9.7 Tins Agreement supersedes and replaces in ils enlirely Ihe agreemeni between CRS and 
Counlezparty d a t e d J ^ [ | m | | | | | m [ | | | ^ d as well as any other setdement agreements 
between Counlerparty and Cinergy Corp. or any other Cinergy enlily related to PUCO 
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy 
Corp. (on behalf of all Cinergy entities) agree lo Ihis provision. 
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The Parties have caused this Agreement to be executed by their duly authorized 
representatives ia multiple counterparts as of the Effective Date. 

CINERGY RETAIL SALES. LLC 

" ^ - j - < « 

As to clause 9.7: 

CINERG 

10 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

COiNJFiDEr 
fRAD 

PP!:r RIETARV 
^T 

This Option Agreement (the "Agreemeni") is entered into as of this^ 
thc^"Effective Date") by and beUvecn Cinergy Retail Sales, LLC ("CKS;-} a Delaware' 

imited liability company, and 
a "Party" or collectively the "Parties' 

RECITALS 

WHER£AS,j_ 
Fis l̂ocaled within the retail delivery service terriloryof i ne uincinnati Gaŝ  

lecinc company ("CG&E"). 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a 
Certified Retail Electric Supplier ("CRES") and has the authority lo engage in the sale of 
electrical power at retail; 

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option. 

NOW, THEREFORE, for and in consideration of Ihe mutual covenants contained herein, 
the Parties agree as follows: 

r 

ARTICLE I 
DEFlNmONS 

The following definitions and any terms defined in this Agreemeni shall apply 
hereunder. 

"Affiliate" means, with respect to any person, any other person (other than an individual) ihal, 
directly or indirectly, through one or more intermediaries, controls, or is controlled by. or is under 
common control with, such person. For Ihis purpose, "control" means Ihe direct or indirect 
ownership often (10) percent or more. 

"Business Dav" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and close al 5:00 p.m. eastern prevailing 
lime, unless otherwise agreed to by the Parties in wriling. 

'Counterparty's Maximum Demand" means C 
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"Capacity" has Ihe meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff, as amended from time lo lime, or as defined in any transmission lariff of a 
successor to MISO. 

Contract Pricp" means the price in SUS as set forth in Exhibit Bj 

we 

"Defaultine Party" shall have the meaning specified in Section 6.1. 

"Energy" means elecuic energy of the character commonly known as Ihnse-phase, sixty hertz 
electric energy that is delivered al Ihe nominal voltage of the Delivery Pcint, expressed in 
megawatt hours (MWh). 

''Event of Def îili" shall have Ihe meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto, 

"Firm" means, wilh respect lo a Transaction, that the only excuse for the failiue lo deliver Eneri 
by CRS or the failure lo receive 

**Full Requirements Energy" means, except as provided herein, Ihat 

'̂ Interest Rale" means, for any date the lesser of (a) two (2) percem over the per annum rale of 
interest equal to the prime lending rate ("Prime Rate") as may be published from lime lo time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawfid interesl rate. 

"MW" means megawatt. 

"Term** shall have the meaning specified in Article 4.1. 

"Transmission Providers" means Ihe entiiy or entities transmitting or transporting Ihe Energy 
on behalf of CRS or Counterparty lo the Delivery Poinl. 

ARTICLE II 
OPTION 

2.1 Counterparty cun-ently receives ils electric service fi-om The Cincinnali Gas & Electric 
Company ('CG&E") pursuant to Ihe i4>plicable tariffs rates or will provide notice Ihal it 
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will lake electric service from CG&E in acconjancc with applicable CG&p tariff 
requirements. 

2.2 

2.3 

2.4 

2.5 

u ARTICLE III 
CRES POWER CONTRACT TERMS 

3J In Ihe event 

b. Transmission Service and Charges. Transmission service will be provided in 
accordance with the open access transmission lariff of the Midwest 
Independent Transmission System Operator, Inc. CHiarges will be assessed 
consistent with the otherwise applicable CG&E retail tariff rates and riders as 
they may be amended, from time to time, or any successor tariff. 

c. Contract Price. The Contraci Price is set forth in Exhibits A and B. 

d. Change to Prices. As a retail sale, the power sale agreement is not subject to 
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Ihe jurisdiction of the FERC; nor shall either Party seek lo have the FERC 
assert jurisdiclion over the Agreement. However, to the CTClent that dthcr the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree that the Contraci Price specified above is jttst and 
reasonable and consistent with Ihc public iiitere^. 

'• Term. The term of the power sale agreemeni shall be through 

C^cr 

ARTICLE IV 
TERM OF AGREEMENT 

4-1 Agreemeni Tcmi and Effective Dale. This A^eement shall become effective upon 
fxccution by the Parties. This Agreement shall extend ^ ^ ^ ^ ^ j j K / K / K / I K t l / f t K / f i 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ unless termmaied earlier in accoraaSc^Wit l i l^ t^^TOr 
'IS Agreement 

^•2 Afler Tenninafion. The applicable provisions of this Agreement shall continue in effect 
after tennination thereof to the extent necessary to provide for final billing, billing 
adjustments and payments. 

5'* Payment 

ARTICLE V 
BILLING 

ARTICLE VI 
DEFAULTS AND REMEDl 

<51 Events o f Default. An "Event of Default" shall mean, with respect lo a Party 
("Defaulting Party"), the occurrence of any of the following: 

6.1.1 a n y representation or warranty made by the Defaulting Party herein shall at any 
t ime prove lo be false or misleading in any respect material to this Agreement; 
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6.1.2 the failure of Ihe Defaulting Party lo perform any covenant set forth in th i s 
Agreement (except to the extent consriluling a separate Event of Defailt,) a n d 
such failure is not cured within fifteen (15) Business Days after vvritten notice 
via certified mail thereof to the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, o r 
transfers all or subslanljally all of its assets to, another entit>' aiui, at the timeof such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
iransferee entity fails to assume all of the obligations of such Party iBider this 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if 
such failure is nol remedied wilhin fifteen (15) Business Days after written notice 
via certified mail of such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) files a pelition or olherwise commeiKes or acquiesces in a 
proceeding under any baî kruplcy, insolvency, reorganization or similar law, or has 
any such petition filed or commetKed againsl it and such peUlion is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or 
any general arrangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, adminisUator, 
receiver, trustee, conservator or similar official appointed with respect to it or any 
subsUmtial portion of its property or assets, or (v) is unable to pay its d^ls as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuation beyond the 
applicable cure period) of an Event of DefauU with respecl lo a Defaulting Party, the Non-
Defaulting Party shall have the right to terminate this Agreement and exercise all rigjits and 
remedies available lo it in law or in equity. 

•̂̂  Other Termination Events. S M H ^ B I H H ^ B H ^ B B f l H B B B ^ B f i l H I i B l l i H S 

ARTICLE v n 
LIMflATIONS; DUTY TO MITIGATE 

"̂ -̂  JLimMion of Remedies. Liability and Damages. THE PARTIES CONFIRM THAT THE 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEIVIENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
AhJY PROVISION OF THIS AGREEMENT FOR WHICrH AN EXPRESS REMEDY OR 

t 
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCL^USIVE REMEDY. 
THE OBLIGOR^S LIABlLfTY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE O F DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAI. 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE lAABLE FOR AtTf 
CONSEQUENTIAL, INCDENTAL, PUNFTIVE, EXEMPLARV OR INDIRECT 
DAMAGES. LOST PROFfTS OR OTHER BUSINESS INTERRUPTION DAMAGES. 
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE O F DAMAGES BE 
WfTHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGLIGENCE OF ANY PARTY. WHETHER SUCH 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT. OR ACTIVE OR PASSIVE. TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED. THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

7.2 Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use conunercially reasonable efforts to minimize any damages it may incur as 
a result of the other Party's performance or non-performance of this Agreemeni. 

ARTICLE v m 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Govemipp Taw and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT RN* THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO, 

8'2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating lo ttiis 
Agreement, or the breach thereof, shall be resolved fiilly and Onally by bitKiing arbilralion 
under the Commercial Rules, but nol the administration, of the American Arbitration 
Association, excepl to the extent that Ihe Commercial Rules conflict with this provision, in 
which event, this Agreemeni shall control. This arbitration provision shall not limit the 
righl o f either Party prior to or during any such dispute to seek, use, and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or olherwise. for the puiposes 
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^ P L p ^ maintaining the status quo unlil such lime as the arbitration award is rendered o f the 
1 ^ : dispme is olherwise resolved. The arbilralion shall be conducled in Cincinnali, Ohio and 

the laws of Ohio shall govem the construction and interpretation of this Agreement, except 
to provisions related lo conflict of laws. Wilhin ten (10) Business Days of service o f a 
Demand for Aibilralion. Ihe parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a panel of ihrce arbitrators shall be named. One arbitrator shall be 
selecled by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selecled by the iwo arbitrators so appointed by the parties. If 
the arbiualois appointed by the parties cannot agree upon the third arbitrator within ten 
(10) Business Days, then eilhcr Party may apply to any judge in any court of competent 
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the 
athilralion olher than the exchange of information that is provided to the arbitrator's) by 
the Parties. The arbilralor(s) shall have the authority only lo award equitable relief and 
compensatory damages, and shall nol have Ihe authority lo award punitive damages or 
other non-compensalory damages. The decision of the arbitrator's) shall be rendered 
wilhin sixly (60) Business Days after ihe dale of ihe selection of the arbitraior(s) or within 
such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees, 
expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally b y the 
Parties. The decision of the arbittalor(s) shall be final and binding and may n o t be 
appealed. Any Party may apply to any court having jurisdiction lo enforce Ihe decision of 
the arbitralor(s) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or lemiinale this Agreement in 
accordance with ils terms and conditions withoui being required lo follow the [Hocedures 
set forth in this Article. 

^ 

ARTICLE IX 
MISCELLANEOUS 

^' 1 Representations and Warranties. On the Effective Dale and on the date of entering into this 
Agreement, each Party represents and warrants lo the olher Party that: (a) it is duly 
organized, validly existing and in good standing under the laws of the jurisdiction o f its 
formation and is qualified to conduct its business in each jurisdiction; (b) it h a s all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreemeni and any other documentation relating to this Agrewnent; (c) Ihe execution, 
delivery and performance of Ihis Agreement and any other documailalion relating to this 
Agreemeni are wilhin ils powers, have been duly authorized by all necessary action a n d do 
nol violate any of the terms and conditions in ils governing documwits, any contracts to 
which il is a party or any law, rule, regulation, order or similar provision applicable t o it; 
(d) there are no bankmptcy proceedings pending or being contemplated by it or, t o its 
knowledge, threatened againsl it; (e) there is not pending or, to its knowledge; threatened 
against i t or any of its afBliaies any legal proceedings that could materially adversely afTecl 
its ability to perform ils obligalion under this Agreemeni or any otho- documait r e l a t i n g to 

m 



A O'y < - ^ ^ 3 3 V - S CGNFiDENTiAL PROPR ;F7M 
TRADE SECRET 

this Agreement; (f) no Event of Default or event which, with the giving of noiice or lapse 
of lime, or both, would constitute an Event of Default with respecl to it has occurred and is 
continuing and no such event or circumstance would occur as a result o f its entering into or 
performing its obligations under this Agreement or any other document relating lo this 
Agreement or any Transaction; and (g) it is acting for its own account, has made ils own 
independent decision lo enter into this Agreement and as to whether such Agreement is 
appropriate or proper for it based upon its own judgment, is nol relying upon the advice or 
recommendations of the other Party in so doing, and is capable of assessing the merits of 
and understanding and understands and accepls, the terms, conditions and risks of this 
Agreement. 

9.2 Assignmp.nl This Agreement shall be assignable by CRS withoui the Counterparty's 
consent provided such assignment is lo any other direct or indirect subsidiary of Cinergy 
C t̂p> provided that such direct or indirect subsidiary has an equivalent or higher credit 
rating ihan (]RS. Any olher assignmer^ by either Party of this Agreement or any rights o r 
obligation hereunder shall be made only with the wriuen consent of the other Party, which 
consent shall not be unreasonably withheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified belo^v. 
Notices required to be in writing shall be delivered by letter, facsimile or olher 
documentary form* provided there is some form of confirmation that the receiving party 
actually received the notice. Notice by regular mail shall be deemed to have been 
received three (3) Business Days after it has been sent. Noiice by facsimile or hand 
delivery shall be deemed lo have been received by the close of the Business Day on which 
it was transmitted or hand delivered (unless transmitted or hand delivered after close of 
normal business hours, in which case il shall be deemed to have been received at the close o f 
the next Business Day). Noiice by ovemigjil or courier shall be deemed to have been 
received two (2) Business Days afler it has been sent, A Party may change its addresses 
by providing noiice of the same in accordance wilh this Seciion 9.3. 

To CRS: 

To Counlerparty: 
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9.4 General. This Agreement consrituies the entire agreement between tiie Parties relating to 
the subject mailer contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through tlie joint efforts of the Parties and sliall not be 
construed against one Party or the other as a result of the preparation, substitution, 
submission or olher event of negotiation, drafting or execution hereo f. No amendment or 
modification to this Agreement shall be enforceable unless set forth in wriling and 
execuled by both Parties, This Agreement shall not imparl any rights enforceable by any 
third party (olher than a permitted successor or assignee bound to this Agreement). Ko 
waiver by a Party of any default by the olher Party shall be consUoied as a waiver of any 
olher default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lawful obligations that arise under this A^eenieni. The headings 
used herein are for convenience and reference puiposes only. All indenuiily and audit 
rights contained herein shall survive the terminaiion or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality- Neither Party shall disclose the terms or conditions of this Agreement to a 
third party (other than Ihe Party's cmpfoyees, Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order lo comply with any applicable law^ regulation, or in 
connection wilh any court or regulatory proceeding applicable lo such Party, provided, 
however, each Party shall, to the extent practicable, use reason^le efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek reUef in cwmection with, Ihis confidentiahty obligation. 

9.6 Counterparts. This Agreement may be separately executed in counterparts each of which 
when so executed shall be deemed lo consutute one and the same Agreement, 

9.7 This Agreement supersedes and replaces in its entirety the agreement between CRS and 
Counterparty^^| | | | | | | | | | |mi | |HBand as well as ariy other settlement agreements 
between CoumerpS>nawCmergy Corp. or any olher Cinergy entity related to PUCO 
Case No, 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy 
Corp. (on behalf of all Cinergy entities) agree to Ihis provision 
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The Parties have caused this Agreement lo be execuled by their duly authorized 
representatives in multiple counterparts as of the Effective Dale. 

CINERGY RETAIL SALES, LLC COUNTERPARTY 

As to clause 9,7 

CINERGY C 

y^e 

10 
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Customer Group 
Exhibit A: 

I I 
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EXHIBIT B: 
Cu$tonqier Group 
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i Exhibit C 
Customer Group 

This agreement pertains to the following 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

CONFIDENTIAL FRCPRjETARY 
TRADE SECRET 

^ 

This Option Agreement (the "Agrecmert") is entered into as of this 
^ ( t h e "Effective Date") by and between Cinergy Retail Sales. LLtT 

iwaTcRniited iFability company, and f H j j j j ^ H H H H H H H H H 
("Counterparty"), a ccwporation (each indWidually a ' vS ty^^oBmSv^ t^ lS 'PSSS^^ 

RECITALS 

WHEREAS, 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a 
Certified Retail Electric Supplier (XRES") and has the authority to engage in the sale of 
electrica] power at retail; 

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, 
the Parties agree as follows: 

4) 

ARnCL£l 
DEFINmONS 

The following definitions and any terms defmed in this Agreement shall apply 
hereunder. 

"Affiliate* means, with respect to any person, any other person (other than an individual) that, 
directly or indirectly, through one or more mtennediaries, controls, or is controlled by, or is under 
common control with, such person. For this puipose, "control- means the direct or indirect 
ownership often (10) percent or more. 

"Business Dfiy" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and dose at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writii^. 

'CountcTpanv's Maitimum Demand" means 
C i n e r g y C o r p o r a t e Records 

liiliilliii 
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"Capacity" has the meaning set forth in any Transmission Provider's tariff or NOSO's 
transmission tariff, as amended from time to time, or as defmed in any transmission tariff of a 
successor to MISO. 

"CfiflhaeLEnce** means the price in SUS as set forth in Exhibit B to be paid by Counteq)arty to 
CRS for the purchase of Ihe Energy under this Agreement. 

"Defaulting Party" shall have the meaning specified in Section 6.1. 

"Energy" means electric energy of the character commonly known as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"jEvent of I>cfauj|" shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy R^ulati^y Commission or any successor agency thereto. 

"EiEffl" means, vyjth respect to a Transaction, that the| 

"Interest Rate" means, for any date the lesser of (a) two (2) percent over the per annum rate of 
interest equal to the prime lending rate ("Prime Rate") as may be fwblished from time to time in 
the Federal Reserve Statistical Rdeasc H. 15; OT (b) the maximum lawfijl interest rate. 

"M^" means megawatt. 

"Term* shall have the meamng specified in Article 4.1. 

"Tra»gl"'gSlQgLProviders" means the entity or entities transmitting or transporting the Energy 
on behalf of CRs or Counterparty to the Delivery Point. 

ARTICLE n 
OPTION 

2.1 Counterparty cuirently receives its electric service from The Cincinnati Gas & Electric 
Company ("CG&E") pursuant to the applicable tariffs rates or will provide notice that it 
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will take electric service froro CG&E in accordlance with applips^le CG&E tariff 
requirements. 

2.2 

2.3 In exchange for Counterparty granting CRS this option. 

2.4 

2.5 

^ 
ARTICLE m 

CRES POWER CONTRACT TERMS 

3.1 In the event 

J 

a. Energy Ouanthy and Type 

b. Transmission Service and Charges. Transmission service will be provided in 
accordance vrtth the open access transmission tariff of the Midwest 
Indq>endent Transmission System Operator, Inc. Charges will be assessed 
consistent widi the otherwise applicable CG&E retail tariff rates and rkJers as 
they may be amended, from time to time, or any successor tariff. 

c. Contract Price. The Contract Price is set fnrtii in Exhibits A and R 

d- Change to Prices. As a retail sale, the power sale agreement Is not subject to 
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the jurisdiction of the FERC; nor shall either Party sedc to have the FERC 
assert jurisdiction over the Agreement, However, to Ihe extent that diher the 
FERC or Ihe Public Utilhtes Commission of Ohio asseits jurisdiction over the 
Agreement, the Parties agree ihat the Contract Price specified above is just and 
reasonable and consistent with the public inters 

e. Term. The term of the power sale agreement shall be through 

ARTICLE IV 
TERM OF AGREEMENT 

r-̂  

4.1 Agreement Term and Eficctive Dale. This Agreement shall become effective upon 
* ?̂̂ "̂tion by the Parties. This Agreemem shall extend from^||||||||||HHp|^0PHi 

'̂ l̂l0KttttKtlBIIKKKtt/9 terminated eariier in accordance with the terms of 
Ihis Agreement ("Term"). 

4-^ After Termination. The applicable provisions of this Agreement shall c<mtirme in effect 
after termination thereof to the extent rtecessary to provkle for frnal billing, bilHng 
adjustments and payments. 

ARTICLE V 
BILLING 

5,1 Payment 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6 ' Events of Defauh. An "Event of Defauh" shall mean, whh respect to a Party 
("Defaulting Party"), the occunence of any of the following: 
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6.1-1 any representation or warranty made by the Defaulting Party berein shall at a n y 
time prove to be false or misl^ing in any respect material to this Agreement; 

6.1.2 the failure of the DefauUing Party to perform any covenant set fortii in this 
Agreement (except to the extent constituting a separate Event of Dcfeult.) and 
such failure is not cured within fifteen (15) Business Days afler written notice 
via certified mail thereof to the Defeuhing Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges wither into, o r 
transfers all or substantially all of its assets to. another entity and, at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving o r 
transferee enthy fails to assume alt ,of the obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due. any payment required pursuant t o this Agreement if 
such failure is not remedied within fifteen (15) Business Days after written notice 
via certified mail of such failure is given by the other Party; or 

6.1.5 the DefauUing Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any banknxptt^, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and ^ch petition is not withdrawn 
or dismissed wthin thirty (30) days aft^ such filing, Qi) makes an assignment or 
^ y general arrangement for the benefit of creditois, Qii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its ddrts as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuation beyond the 
applicable cure period) of an Event of Default with respect to a D^aulting Party, the Non-
Defaulting Party shall have the right to tenninate this AgFeemeot and exerdse all rights and 
remedies available to it in law or in equity. 

6.3 ^ t S J e n n i i g t i o n Events. ^ f ^ B g S S S f ^ ^ ^ ' I f i i l S S I S B ^ S ^ 

ARTICLE v n 
LIMITATIONS; DUTY TO MITIGATE 

7 I LioiaaLion of Remedies. Liability and Damages. THE PARTIES CONFIRM THAT THE 

« 
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EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
^•<- AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH O F 

ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRJESS REMEDY O R 
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY O R 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
THE OBLIGOR'S LIABILITY SHAIX BE LIMFFED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LA.W OR IN 
EQUFTY ARE WAIVED. DP NO REMEDY OR MEASURE O F DAMAC^S IS 
EXPRESSLY PROVIDED HEREIN. THE OBLIGOR'S LIABILrTV SHALL B E 
LIMTFED TO DIRECTT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUFTY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEfTHHl PARTY SHALL BE UiABiJE FOR ANY 
CONSEQUENTIAL. INCIDENTAL. PUNTFIVE, EXEMPLARY OR INDIRECT 
DAMAGES. LOST PROFFTS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
BY STATUTE. IN TORT OR CONTRACT. UNDER ANY INDH^lMTr PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT T H E UMTFATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE O F DAMAGES B E 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO. 
INCLUDING THE NEGLIGENCE OF ANY PARTY. WHETHSil SUCH 
NEGLIGENCE IS SOLE. JOINT OR CONCURRENT. OR ACTIVE OR PASSIVE. T O 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 

. DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING A N 

t ^ ^ ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

7.2 PMiy.tqJvfiijgate. Each Party agrees Ihat il has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages it may incur a s 
a r ^ l t of the other Party's performance or non-performance of this Agreement. 

ARTICLE V m 
GOVERNING LAW - DISPUTE RESOLUTION 

8^ feggnlng U w and Jurisdiction. THIS AGREEMENT AND THE RJCHCrS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED. ENFORCED AND PHCFORMH> IN ACCORDANCE WTTH THE 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

8-2 Dispute Resolution. Any claim, controversy or dispute a r i ^ g out of or rdatii^ to this 
Agreement, or the breadi thereof shall be r e soh^ fiilly and finally by binding ari»tration 
under the Commercial Rules, but not the administration, of the American Arbitration 
Association, excqrt lo Ihe extent that die Commercial Rules conflict whh this provision, in 
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which event, this Agreemeni shall control. This arbhration provision shall not limit the 
right of either Party prior to or during any such dispute to seek, use. and employ ancillary, 
or preliminary or permanent rights and/or remedies, judicial or mhcrwise. for the purposes 
maintaining the status quo until such time as the artntraiion award is rendered of the 
dispute is olherwise resolved. The arbhration shall be conducted in Cincinnati, Ohio and 
the laws of Ohio shall govern the construction and interpretation of this Agreemwit, except 
10 provisions related to conflict of laws. Within ten (10) Business Days of service of a 
Demand for Arbilralion. the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a panel of three arbiu^ators shall be named. One arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial aibhiator shall be selected by ihc two aibiirators so appointed by the parties. If 
Ihc axbhrators appointed by the parties cannot agree upon the third arbitrator within ten 
(10) Business Days, then dther Party may apply to any judge in any court of competent 
jurisdiction for appointment of the third arbitrator. There shall be no dbcovety during the 
arbitration other than the exchange of information that is provided lo the art)hrator(s) by 
the Parties. The aibilraioi<s) shall have Ihe authority only to award equitable relief and 
compensatoiy damages, and shall not have Ihe authority to award punitive damages or 
other noncompensatory damages. The decision of the arbitrators) shall be rendered 
wilhin sixty (60) Business Days after the date of the selection of Ihe arb'itrator(s) or within 
such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees, 
expenses and costs of the third arbitrator (or sii^e arbiuator) shall be borne equally by the 
Parties. The decision of the arbitrator(s) shall be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
the arbitrator(s) and lo obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or tenninaie this Agreement in 
accordance with its lemis and ccHidhions without being required to follow the procedures 
set forth in this Article. 

ARTICLE DC 
MISCELLANEOUS 

9.1 Representations and Wairanlies. On the Effective Date and on the date of entering into Ihis 
Ag^ment, each Party rqiresents and warrants to the other Party that: (a) il is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of hs 
formation and is qualified to conduct Its business m each jurisdiction; (b) it has all 
r^^latory aulborizatioos necessary for it to l ^ l l y perfonn its obligations under this 
Agreemem and any other documentation rdating to this Agreement; (c) the execution, 
delivery and performance of this Agreement and any other documentation relating lo this 
Agreement are within its powers, have been duly authorized by all necessaiy action and do 
not violate any of the terms and conditions in its governing documents, any contracts to 
which it IS a party or any law, rule, r^utatton, order or similar provision applicable to k; 
(d) there are no bankmptcy proceedings pending or being contemplated by it or, to its 
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, knowledge, threatened against it; (e) there is nol pending or, lo ils kiK)wledge. threatened 
' againsl it or any of its affiliates any legal proceedings tiiat could materially adversely affect 

hs ability to pCTform its obligation under this Agreement or any olher document relating to 
tiiis Agreement; (f) no Event of Default or event which, with the gjving of notice or lapse 
of time, or both, would constitute an Event of Def&uH with respecl to it l»s occurred and is 
cominuing and no such event or circumstance would occur as a result of its entente into or 
performing its obligations under tlus Agreement or any other document relating to this 
Agreemem or any Transaction; and (g) it is acting for ils own accoum, has made its own 
independent decision to erter into this Agreemem and as to whrther such Agreement is 
appropriate or proper for it based upon its own judgment, is nol relying upon the advice or 
recommendations of the otiier Party in so doing and is capable of assessing the merits of 
and understanding and understands and accepts, the terms, conditions and risks of this 
Agreement. 

9.2 Assignment. This Agreement shall be assignable by CRS without the Counterparty's 
consent provided such assignment is to any otiier direct or indirect subsidiary of Cinergy 
Corp. provided that sudi direct or indirect subsidiary has an equivalent or higho- credh 
rating than CRS. Any other assignment by dther Party of this Agreement or any rights or 
obligati<Hi hereunder shall be made only vrith tfie written consent of the other Party, which 
consent ^11 not be unreasonably mthheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required lo be in writing shall be delivered by letter, fiK^simile or other 

^ , documentary form* provided there is some form of confirmation that the receiving party 
f""̂  actually received the notice. Notice by regular mail shall be deemed to have been 

received tlree (3) Business Days after it has been s«it. Notice by &csimtle or hand 
delivery shall be deemed to have been received by the close of the Busif>ess Day on which 
it was transnutted or hand delivered (unless transmitted or hand ddivered after cbse of 
normal business hourŝ  in which case it shall be deemed to have been received al the dose of 
the next Busmess Day). Notice by ovonlgfat or courier shall be deemed to have been 
recdved two (2) Business Days after it has been sent A Party may change its addresses 
by providing notice of the same in accordance with this Section 9.3. 

To CRS: 

To Counterparty; 
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9.4 general. This Agreement constitutes the entire agrcemem between the Parties relating to 
tiie subject mancr contemplated by this Agreemeni. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
constmed against one Party or the other as a result of the preparation, substitution. 
submission or other event of negotiation, drafting or execution hereof No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Panies, This Agreement shall not impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawftil because of a statutory change will not otherwise 
affect the remaining lawful obligations that arise under this Agreemem. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
tights contained herein shall survive the termination or expiration of this ^reemem for 
three (3) years. 

9 5 Confidentiality. Neither Party shall disclose the tains or conditions of this Agreement to a 
third party (other than the Party's cn^loyces. Affiliates, lenders, counsel, accountams or 
advisors who have a need to know such infonnation and have agreed to keep such terms 
confidential) except in order to comply with any applicable law. regulation, or in 
connection with any court or r^ulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extern practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, this confidentiality obligation 

9.6 

9.7 

Counterp^rl^ This Agreemem may be separately cKccated in counterparts each of which 
when so executed shall be deemed to constittrte one and the same Agreemem. 

This Agreemem supersedes and rq>laccs in its entirety the agreement between CRS and 
Ck>umcrparty d a t e d | [ | | | | | | | ^ | | ^ B a n d _ a s well as any oth^ settlement agreements 
between Coumerparty and Ciner;^T!ofp. or any other Cinergy entity related to PUCO 
Case No. 99-l658-EL-ErP. By signing this Agreement, Counterparty. CRS and Cinergy 
Corp. (on behalf of all Cinergy emities) agree to tfus provision. 

J 
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The Parties have caused tiiis Agreement to be executed by their duly authorized 
representatives in multiple counterparts as of the Effective Date. 

CINERGY RETAIL SALES. LLC COUNTERPARTY 

As to clause 9,7 

CINERGY 

f^ 

10 
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Exhibit A: 
Customer 
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EXHIBIT B: 
Customer Group; 
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Exhibit C 
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Customer Group: 

This agrocmcoi penaim to the fol 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES. LLC 

AND 

^ a -P3̂ <5 
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TRAOESECRET 

This Option Agreement (tiie "Agreement") is entered into as of i h i s j ^ ^ ^ ^ H B H H B M t h e 

"Effective Dale") by and between Cinergy Retail Sales, LLC ("CRS") a Etelaware limited 

liability company, a n d | ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ B ( e a c h individually 

a "Party" or collectively the "Parties"). 

R E a T A L S 

WHEREAS, 
power service from The Cincinnati 
listed on Exhibit C. 

Electric Coinpahy (CGi^li) on melerca accouiTl 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a Certified 
Retail Electric Supplier ("CRES") and has the authority to engage in the sale of electrical power at 
retail; 

WHEREAS, CRS and 

NOW, THEREFORE, for and in consideraiion of the mutual covenants contained herein, the 
Parties agree as follows: 

^ 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defined in this Agreement shall apply 
hereunder 

"Affiliate" means, with respect to any person, any other person (olher than an individual) ftal. 
directly or indirectly, through one or more inlermediaries, controls, or is controlled by, or is under 
common control with, such person. For this purpose, "control" means the direct or indirect 

Cinergy Corporate Records 
D 4 0 1 6 2 8 2 nimniin 

Document Code - 1 3 3 
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ownership often (10) percent or more. 

"Base Contract Pnrp" means tiie price in SUS as set forth in Exhibit B to bê  
for the purchase of Generation and Transmission service under this Agreement-

"Business Day^ means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open al 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
lime, unless otiierwise agreed lo by the Parties in WTiting, 

'Maximum Demand" means 

"Capacity"* has tiie meaning set forth in any Transmission Provider's tariff or MISO's 
transmission lariff, as amended firom time to time, or as defined in any transmission tariff of a 
successor to MISO. 

"Defaulting Party shall have tiie meaning specified in Seciion 6.1, 

"Energy" means electric energy of the character commonly known as three-phase, sbcty hertz 
electric energy that is delivered at Ihe nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Event of Default" shall have ihe meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thercto, 

"Finn" means tiiat the onlv pymw- fnr thf feilnm i» deliver Energy by CRS or tiie failure to receive 

*Full Requirements Energy" means. 

"Interest Rate" means, for any dale tiie lesser of (a) tvw) (2) percent over the per annum rate of 
interesl equal lo the prime lending rate ("Prime Rate") as may be published from time lo tune in 
tiie Federal Reserve Statistical Release H. 15; or (b) the maximum lawfiil interest rate. 

"MW" means megawatt. 

"Term" shall have the meaning specified in Article 4.1. 

"Transmission Pmvidcrs" means the entiiy or entities transmittmg or transporting the Energy 
on behalf of CRS o r f i H H I H H B i r o i n t . 

O 
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ARTICLE II 
OPTION 

2,1 ^^H |cu r i 
^WctncC 

urrenily purchases its generation electric service from The Cincinnati Gas & 
cIncTlompany ("CG&E") pursuant to the applicable tariffs or will provide notice b y 

that il will purchase generation electric service from CG&E starting 
in accordance with applicable CG&E tarifT requirements. 

2.2 

2.3 

2.4 

2.5 

J 

3.1 

ARTICLE IH 
CRS POWER CONTRACT TERMS 

a. Energy Ouantilv and Tvpe. 
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b. Transmission Service and Charges. Transmission service will be provided in 
accordance with the open access transmission tariff of the Midw êst 
Independent Transmission System Operator, Inc. or CG&E (or an affiliate on 
its behalO* whichever is appUcable, as filed with the FERC and as it may be 
amended, from time to time, or any successor tariff. 

c. Base Contract Price. The Base Contract Price is set forth in Exhibit B. 

d. Change to Prices. As a retail sale, the power sale agreement is not subject to 
the jurisdiction of the FERC; nor shall either Party sctk to have tiie FERC 
assert jurisdiclion over the Agreement. However, to the extent that either the 
FERC or tiie Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree that the C>)Dtract Price^>ecified above is just and 
reasonable and consistent with the public inleres;t. 

*̂ Term. The term of the power sale agreement shall be through 

f Credit. The power sale agreement will have terms and cdKiitions as similar as 
possible to CG&E*s existing unbundled tariffs. CRS will nol require surety 
bonds, deposits or other coqx)rale guarantees. 

g. Adjusted Base Contract Price. 

4.1 

ARTICLE IV 
TERM OF AGREEMENT 

Agreement Term and Effective Date. This Agreemeni shall become effective upon 
cxcculioii hyjhe Parties. This Agreement shall extend fromi 

[unless terminated eariier in accordance with The terms of 

W 
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4-2 Agreement Terrrunation. 

4.3 
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After Termination. The applicable provisions of this Agreement shall continue in effect 
after termination thereof lo the extent necessary to provide for final billing, billing 
adjustments and payments. 

^ 

5.1 Pavmeni. 

ARTICLE V 
BILLING 

f 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of nftfanli. An "Event of Default" shall mean, witii respect to a Party 
("Defaulting Part/'), the occurrence of any of Ihe following: 

6.1.1 any representation or warranty made by the Defaulting Party h^ein shall at any 
time prove to be false or misleading in any respect material to this Agreement; 

6.1.2 the failure of tiie Defaulting Party to materially perfonn any covenant set forth 
in this Agreement (excepl lo the extern constituting a separate Event of Default,) 
and such failure is not cured within five (5) Business Days afler written notice 
thereof to tiie Defaulting Party; 

6.L3 the Ctefaulting Party consolidates or amalgsmatcs with, merges with or into, or 
transfers all or substantially all of its ass^ to, anotiier entity and, at the time of such 
consolidation, amalgarrmtion. merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of the obligations of such Party under Ihis 
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Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if 
such failure is not remedied ^^thin five (5) Business Days after written notice of 
such failure is given by the other Party, or 

6.1.5 the Defaulting Pany (i) files a petition or otherwise conunences or acquiesces in a 
proceeding imder any bankruptcy, insolvency, reorganization iM'siinilar law, or has 
any such petition filed or commenced against it and such petition i s not witiuliawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or 
any general arrangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to it or any 
substantial portion of its property or assets, or (v) is imable to pay its debts as they 
fall due. 

6.2 Remedies Upon an Event of Default. Upon the occurrence (and coxitiauation beyond the 
applicable cure periedXofan Evmt of Default vdthjr^fpecttpaDefaulti: '^ '' 

^ ( . 
ARTICLE VII 

DUTV TO MITIGATE 

7-1 Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to rrunimize any damages it may incur as 
a result of the otiier Party's performance or non-performance of this Agreement, 

ARTICLE VIII 
GOVERNING LAW - DISPUTE RESOLUTION 

S-1 Governing Law and Jurisdiction. This Agreement and Ihe rights and duties of the Parties 
hereunder shall be governed by and construed, enforced and perfomied in accordance 
witii tiie laws of tiie state of Ohio. 

8.2 Dispute Resolution. Any claim, controversy or dilute arising out of or relating to this 
Agreement, or tiie breach thereof, shall be resolved fiilly and finally by binding arbitration 
under the Commercial Rules, but nol the administration, of the A m ^ c a n Art>itration 
Association, except to tiie extent that tiic Commercial Rules conflict with tiiis provision, in 
which event, this Agreemeni ^ 1 1 control. This arbitration provision shall nol Imiit tiie 
right of either Party prior to or during any such dilute to seek, use, and employ ancillary. 

138 



i 

^ 

^^> i 3 9 0 
W12/2005 3-39 PM CONFiDENTiAL PROPRIETARV 

^RADE SECRET 

or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes 
maintaining the status quo until such time as the arbitration award is rendered or the 
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and 
tijc laws of Ohio shall govem tiic constniction and interpretation of tiiis Agreement, except 
lo provisions related to conflict of laws. Witiiin ten (10) Business Days of service o f a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a panel o£three arbitrators shall be named. One arbitrator shall b e 
selected by CRS and one s^a l l | | | | | | | [ | gg | | | [ | | | ^^AJa]owledg disinterested and 
impartial arbitrator shall be selecled by the two arbitrators so appointed by the parties. If 
tiie arbitrators appointed by tiie parties caimot agree upon the tiiird arbitrator witiiin ten 
(10) Business Days, then citiier Party may apply to any judge in any coiut of competent 
jurisdiction for appointment of the third ari>!trator. There shall be no discovery during the 
arbilralion olher than the exchange of information that is provided to the arbitrator(s) b y 
the Parties. The arbitralor(s) shall have tiie authority only to award equitable relief and 
compensatory damages, ar»l shall not have the autiH)rily to award punitive damages or 
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered 
witiiin ninety (90) Business Days afler the date of the selection of the arbitratoi(s) o r 
witiiin such period as tiie Parties may otherwise agree. Each Party shall be rc^Kmsifale for 
tiie fees, expenses and costs incurred by the arbitrator appomted by each Party, and the 
fees, expenses and costs of tiie tiiird arbitrator (or single arbitrator) shall be bome equally 
by Ihe Parties. The decision of tiie aibitrator(s) shall be final and binding and may not b e 
appealed. Any Party may apply to any court having jurisdiclion to enforce the decision o f 
tiie arbiUator(s) and to obtain a judgment tiiereon. 

Notwitiistanding the foregoing, the Parties may cancel or termiiuUe tiiis Agreement in 
accordance witii its terms and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Warranties. On tiie Effective Dale and on tiie dale of entering into Ihis 
Agreement, each Party represents and warrants to the other Party that: (a) it is duly 
organized, validly existing and in good standing under tiie laws of the junsdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perfonn its obligations imder this 
Agiecmcnt and any otiier documentation relating to tiiis Agreement; (c) the execution, 
delivery and perfonnance of this Agreement and any other documentation relating to tiiis 
Agreement are witiiin its powers, have been duly autiiorized by all necessary action and do 
not violate any of tiie terms and conditions in its governing documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision ^plicable to it; 
(d) this Agreement and each otiier document executed and delivered in accordance with 
tills Agreemem constitutes ils legally valid and binding obligation enforceable against it in 
accordance witii its terms; (e) there arc no bankn^tcy proceedings pending or being 
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contemplated by il or, to its knowledge, threatened againsl it; (f) there is not pending or, to 
its knowledge, threatened against il or any of its afliliates any legal proc^dings Uiat could 
materially adversely affect its ability Io perform ils obligation under this Agreement or any 
other document relating to this Agreement; (g) no Event of Default or event which, witii the 
giving of notice or lapse of time, or both, would constitute an Event of Default witii reqpeci 
fo it has occuned and is continuing and no such event or circumstance would occur as a 
result of its entering into or performing ils obligations under this Agreement or any other 
document relating to tiiis Agreement or any Transaction; and (h) it is acting for its own 
account, has made ils own independent decision to enter into this Agrc«ncnt and as to 
whether sudi Agreement is appropriate or proper for il based upon its own judgment, is nol 
relying upon the advice or recommendations of the other Party in so doing, and is capable of 
assessing the merits of and understanding and tmdeistands and accepts, the tmns, 
conditions and risks of tiiis Agreoncnt. 

9-2 Assignment This Agreement shall be assignable by CRS withoui t H H H B H H B 
provided such assignment is to any other direct or indirect subsidiary of Cinergy Corp. 
provided tiiat such direct or indirect subsidiary has an equivalent or higher credit rating 
tiian CRS. Any other assignment by either Party of this Agreement or any rights or 
obligation hereunder shall be made only wilh Ihe written consent of Ihc other Party, which 
consent shall nol be unreasonably witiiheld. 

9.3 Notices. All notices, requests, statements or payments shall be^made as specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or olher 
documenlary form. Notice by regular mail shall be deemed to have been received tiuee 
(3) Business Days after it has been sent. Notice by facsimile or hand delivery shall be 
deemed to have been received by Ihe close of the Business Day on which il was transnutted 
or hand delivered (urtiess transmitted or hand ddivered after close of normal business hours, 
in which case il shall be deemed lo have been received al the close of the next Business 
Day). Notice by overnight or courier shall be deemed lo have been received two (2) 
Business Days after il has been sent. A Party may change its addresses by providing notice 
of tiie same in accordance witii tius Seciion 9.3. 

To CRS: 
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9.4 General. This Agreement constitutes the entire agreement b^ween the Parties relating to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared throu^ the joint efforts of the Parties and shall not be 
construed against one Party or the other as a result of tiie preparation, substitution, 
submission or otiier event of negotiation, drafting or execution hereof No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Paities. This Agreement shall nol impart any ri^ts enforceable by any 
third party (other than a permitted successor or assignee bound lo this Agreement), No 
waiver by a Party of any dcfeult by the other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenieace and reference purposes only. All indenmity and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
Ihrec (3) years. 

9.5 Confidentiality. Neither Party shall disclose Ihe terms or conditions of this Agreement to a 
third party (other than tiie Party's employees. Affiliates, lenders, coimsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order to comply with any applicable law, regulation; or in 
connection with any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitied to all remedies available at law or in 
equity to enforce, or seek relief in comiection wiUi, this confidentiality obligation. 

9.6 Countemarts. This Agreement may be separately executed in cotmterparts each of which 
when so execuled shall be deemed to constitute one and the same Agreement. 

9.? This Agreement supersedes and rqslaces the agreement between 
| P | | ^ H H l B B B | r p u i ' i n g the term of this Agreement, it supersedes and^replaces any otiier 
agreements between tiie Parties or tiieir affiliates related to PUCO Case No. 99-1658-EL-ETP. 
Upon the termination of this Agreement, any other ^tticnienl agreements between the Parties or 
tiieir affiliates related lo PUCO Case No. 99-1658-EL-ETP shall be in full foR3e and effect 
according lo their original terms. 
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The Parties have caused this Agreement to be executed by tiieir duly autiiorized 
representatives in multiple counterparts as of tiie Effective Date. 

CINERGY RETAIL SALES, LLC 

ue 

^ 

10 
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This agreement pcfta ins to the following 
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I OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

:ONF IDENTIAL PROPRIETARY 
TRAOESECRET 

This Option Agreement (the "Agreemeni") is entered into as of this 
('>;g "Effective Date") by and between Cinergy Retail Sales, LLC ["CR 

imitMJmEiljijL£flmDanv. and 

WHEREAS, 

RECITALS 

is a member of the 
within the retail aeiivery service leniiory of The Cincinnali Gas" 

r&E"). 

WHEREAS, CRS has been certified by the Public Utilities Commission o f Ohio as a 
Certified Retail Electric Supplier ('CRES") and has tiie authority to engage in the sale of 
electrical power ai retail; 

WHEREAS, CRS and Counterparty desire to esiabHsh terms and condition for this option. 

NOW, 1 H E R E F O R E , for and in consideration of the mutual covenants contained herein, 
the Parties agree as follows: 

ARTICLE i 
DEFINITIONS 

The following definitions and any teems defined in this Agreement shall apply 
hereunder. 

"Affiliate" means, with respect to any person, any other person (other than an individual) that, 
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under 
common control witii, such person. For this purpose, "control" means the direct or indirect 
ownership often (10) percent or more. 

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Busmess Day shall open at 8:00 a.m. and close ai 5:00 p.m- eastern prevailing 
time, unless otherwise agreed to by the Parties in wriling. 

Cinergy Corporate Records 
" 1 6 2 7 3 
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"Counterpariv's Maximum Demand" means 

"Capacity" has the meaning set forth in any Transmission Provider's lariff or MISO*s 
transmission tariff, as amended from time to time, or as defmed in any transmission lariff o f a 
successor lo MISO. 

'Contract Price" means the price in SUS as set fortli in Exhibit B tj 

"Defeulting£arty" shall have the meaning specified in Section 6.1. 

"Energy" means electric energy of the character conunonly known as three-phase, sixly hertz 
electric energy ihat is delivered al the nominal voltage of the Delivery Point, expressed in 
megawan houi^ (MWh). 

"Event of Defauh" shall have the meaning specified in Seciion 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto. 

"Eiixn" means, with respect to a Transaclion, thai the only excuse for the failure to deliver Energy 
by CRS or ihe faii,.»> tn »>P̂ ivf> ' 

"Interest Rate** means, for any date the lesser of (a) two (2) percem over tiie per annirni rate of 
interest equal to the prime lending rale ("Prime Rate") as may be published from time to lime in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate. 

"MW" means megawatt. 

"Tgrm" shall have the meaning specified in Article 4,1. 

"Transmission Providers" means the entity or entities transmitting or transporting the Energy 
on behalf of CRS or 

O 
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ARTICLE 11 
OPTION 

2.1 Counterparty cunently receives its electric service from The CincimnaU Gas & Electric 
Company ("CG&E") pursuant to the applicable tariffs rales or will provide notice that it 
will take eleciric service from CG&E in accordance with applicable CG&U l a r i ^ 
requirements. 

2.5 

2.2 

2.3 In exchange 

2.4 

ARTICLE III 
CRES POWER CONTRACT TERMS 

3.1 
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b. Transmission Service and Charges. Transmission service will be provided in 

accordance vdth the open access transmission tariff of the MidNvest 
Independent Transmission System Operator, Inc. Charges will be assessed 
consistent with the otherwise applicable CG&E retail tariff rates and riders as 
they may be amended, from time lo time, or any successor tariff. 

c. Contract Price. The Contract Price is set forth in Exhibits A and B. 

d. Change to Prices. As a retail sale, tiie power sale agreement is not subject to 
the jurisdiction of the FERC; nor shall either Pany seek to have the FERC 
assen jurisdiction over the Agreement. However, to the extent that either the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree that the Contract Price specified above is just and 
reasonable and consistent with the public interest. 

e. Term. The term of the power sale shall be through| 
by mutual agreement for successive periods runniuR irom 

renewable 

<J-
4.1 

4.2 

ARTICLE IV 
TERM OF AGREEMENT 

Agreenicnt Term and Effective Date. This Agreement shall become effective 
itjon hvjhe Parties. This Agreement shall exteiKl from 

^ j u n l e s s terminated eariier in accordance with the t( 
r n t ( " T e r m ' 0 . ^ 

Afiler Termination. The applicable provisions of this Agreement shall continue in effect 
after termination thereof to the extent necessary to provide for final billing, billing 
adjustments and payments. 

ARTICLE V 
BILLING 

5.1 Payment 

O 
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ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of Default, kn "Event of Default" shall mean, witii respecl t o a Pany 
("Defaulting Party"), the occurrence of any of the following: 

6.1.1 any representation or warraniy made by ihe Defaulting Party herein shall at any 
time prove lo be false or misleading in any respect material to th i s Agreenwnt; 

6.1.2 the failure of the DefauUing Party lo perform any covenant set forth in this 
Agreemeni (except to the extent constituting a separate Event of Default,) and 
Such failure is not cured wilhin fifteen (15) Business Days after written noiice 
via certified mail thereof to the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets to, another entity and, at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due, any paymem required pursuant to this Agreemeni if 
such failure is not remedied within fifteen (15) Business Days after written notice 
via cenified mail of such failure is given by the other Party; or 

6.1.5 the DefauUing Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and such petition is not withdrawn 
or dismissed withm thirty (30) days after such filing, (ii) makes an assignment or 
any general arrangcmenl for the benefil of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquid^or, administrator, 
receiver, trustee, conservator or similar official appointed wilh respect to U or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Eveni of DefauU. Upon the occunence (and continuation beyond the 
applicable cure period) o f ^ E v ^ wUh respect to a Defaulting Party, 

W 
I 
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6.3 QthexXerminalion Events 

ARTICLE VII 
LIMTfATIONS; DUTV TO MITIGATE 

Limjiation of Remedies. Liability and Damages. THE PARTIES COWFIRM THAT T H E 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN T H I S 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF, FOR BREACH O F 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY O R 
^TEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY O R 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
THE OBLIGOR'S LIABILITY SHALL BE LIMffED AS SET FORTH IN S U C H 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUITY ARE WAFVED. IF NO REMEDY OR MEASURE O F DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL B E 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL 
DAMAGES SH/U-L BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEffHER PARTY SHALL BE LIABLE FOR A N Y 
CONSEQUENTIAL, INCIDENTAL, PUNmVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFITS OR OIHER BUSINESS INTERRUPTION DAMAGES. 
BY STATUTE. IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LlMfTATlONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE O F DAMAGES B E 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT. OR ACTIVE OR PASSIVE. T O 
fHE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER A R E 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES A R E 
DIFFICULT OR IMPOSSIBLE TO DETERMINE. OTHERWISE OBTAINING A N 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

Duty to Mitigate. Each Party agrees that ii has a duty lo mitigate damages and covenants 
that il vvjii use commercially reasonable efforts to minimize any damages U may incur a s 
a result of the olher Party's performance or non-performance of this Agreement. 

# 
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ARTICLE VIII 
GOVERNING LAW DISPUTE RESOLUTION 

81 goygming Law and Jurisdiction. THIS AGREEMENT AMD THE RIGHTS AND 
DUTIES OF THE PARTIES HEIU-UNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT EN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY O H I O 

8-2 Dispute Resolution. If a dispute arises between the Parties relating to this Agreement, the 
Parties agree to use the following procedure prior to either Party pursuing otiier available 
remedies: (A) A meeting shall be held promptly between the Parties, attended by 
individuals with decision-making authority regarding the dispute, to aUempt in good faith 
lo negotiate a resolution of tiie dispute. (B) If, within thirty (30) days after such meeting, 
the Parties have nol succeeded in negotiating a resolution of the dispute, they will jointly 
appoint a mutually acceptable neutral person not affiliated with either of the Parties (the 
"NeuiraP*) to act as a mediator. If the Parties are unable to agree on the NeuUal within 
fifteen (15) days, tiiey shall seek assistance in such regard from the CPR Institute for 
Dispute Resolution, Inc. (XPR**). The fees of the Neutral and all other common fees and 
expenses shall be shared equally hy tiie Parties. (C) The mediation may proceed in 
accordance with CPR's Model Procedure for Mediation of Business Disputes, or the 
Parties may mutually establish their own procedure. (D) The Parties shall pursue 
mediation in good faith and in a timely manner. In the event the mediation does not result 
in resolution of tiie dispute within fony-five (45) days, tiien. the parties shall pursue all 
remedies available to U a law or in equity. 

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreemem in 
accordance v^th its tenns and conditions without being required to follow the procedures 
set forth in tiiis Article. 

J 

ARTICLE IX 
MISCELLANEOUS 

-̂ * Kg^resgntations and Warranties. On the Effeaive Dale and on the date of entering into this 
Agreement, each Party represents and warrants to the other Party that: (a) it is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) tt has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documentation relating to this Agreement; (c) the execution, 
delivery and performance of this Agreement and any other documentation relating to this 
Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any of tiie terms and conditions in iis governing documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision applicable to it; 
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(d) there are no bankrupicy proceedings pending or being contemplated by it or. to its 
knowledge, threatened againsl it; (e) tiiere is not pending or, to its knowledge, tiu-eatened 
against il or any of its affiliates any legal proceedings that could maleriedly adversely affect 
ils ability to perform its obligalion under this Agreement or any other document relating to 
this Agreemeni; (Q no Event of Default or event which» with the giviri.g of notice or l^se 
of time, or botii, would constitute an Event of Default witii respect to it has occun*ed and is 
continuing and no such event or circumstance would occur as a result o f its entering into or 
perfomiing its obligations under this Agreement or any other document relating to this 
Agreement or any Transaction; and (g) it is acting for ils own account, has made its own 
independent decision to enter into this Agreement and as to whether such Agreement is 
appropriate or proper for it based upon its own judgment, is not relying upon the advice or 
recommendations of tiie other Party in so doing, and is capable of assessing the merits of 
and understanding and understands and accepts, the terms, conditions and risks of this 
Agreement. 

9.2 Assienment This Agreement shall be assignable by CRS without the Counterparty's 
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit 
rating than CRS. Any other assignment by cither Party of this Agreement or any rights or 
obligation hereunder shall be made only with the written consent of the other Party, which 
consent shall not be unreasonably witiiheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or other 
documentary form' provided there is some fonn of confirmation that the receiving party 
actually received the notice. Notice by regular mail shall be deemed to have been 
received three (3) Business Days after it has been stmt Notice by facsimile or hand 
delivery shall be deemed lo have been received by the close of the Business Day on which 
it was transmitted or hand delivered (unless transmitted or hand delivered after close of 
normal business hours, in which case it shall be deemed to have been received at the close of 
the next Business D^). Notice by ovenught or courier shall be deemed to have been 
received two (2) Business Days after it has been sent. A Party may change its addresses 
by providing notice of the same in accordance wilh this Section 9.3. 

To CRS; 
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9.4 Gejieral. This Agreement constitutes the entire agreement between the Parties relating to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or the other as a result of tiie preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof. No amendment or 
modification to this Agreement shall be enforceable unless set forth in writing and 
execuled by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (other tiian a permitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default. Any provision declared or rendered unlawful by any applicable cawxx of law 
or regulatory agency or deemed unlawful because of a statutory change will nol otiierwise 
affect the remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. AU indemnity and audit 
rights contained herein shall survive the temunation or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a 
third party (other tiian tiie Party's en^loyees. Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such infonnation and have agreed to keep such terms 
confidential) except in order lo comply with any applicable law, regulation, or in 
connection wilh any court or regulator)' proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, this confidentiality obligation. 

9.6 Counterparts. This Agreement may be separately executed in counterparts each of which 
When so executed shall be deemed to constitute one and the same Agreement. 

J 
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9.7 This Agreement supersedes and replaces in its entirety the agreement between CRS and 
Coumerparty d ^ c ^ l H H H H H f ^ ^ as well as any olher settlement agreements 
between Counterpartj^nc^merg^orp- or any other Cinergy entity related to PUCO 
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy 
Corp, (on behalf of all Cinergy emities) agree to this provision. 

The Parties have caused this Agreement to be executed by tiieir duly authorized 
representatives in multiple counterparts as of the Effective Date. 

CINERGY RETAIL SALES, LLC COUNTERPARTY 

K 
As to clause 9.7 

CINERGY 

s> 10 
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t Exhibit A: 
Customer Group 
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EXHIBIT B: 
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Exhibit C 
Customer Group: 

This agreement p«riains lo the foUo 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

ONFIDENTIAL FROPRIETARV 
TRAOESECRET 

This Option Agreemeni (the "Agreement") is entered into as of this 

(the "Effective Date") by and between Cinergy Retail Sales, LLC ("CRS") a Delaware limited 

and flBH|HHHH|HHHH^HH 
individually a ''Party" or collectively the ''Parties"). 

RECITALS 

WHEREAS. 
and purchases"^leciric power service from The Cincinnati Gas & Electric Company 
on metered accounts listed on Exhibit C. 

W H E R E A S , CRS has been certified by the Public Utilities Commission of Ohio as a Certified 
Retail Elecuic Supplier C'CRES") and has the authority to engage in tiie sale of electrical power at 
retail: 

WHEREAS, CRS and h tenns and conditions for ihis option. 

NOW, THEREFORE, for and in consideration of tiie mutual covenants contained herein, the 
Parties agree as follows: 

M 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defined in this Agreement shall apply 
hereunder. 

"Affiliate/' means, with respect to any person, any olher person (otiier than an individual) thai, 
directly or indirectly, through one or more iniemiediaries, controls, or is controlled by. or is 
under common control with, such person. For this purpose, "control" means the direct or 

Cinergy Corporate Records 
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indirect ownership often (10) percent or more. 

"Base Contract Price" means the price in SUS as set fortii in Exhibit B to b e j |a |d 
^RS for the purchase of Generation and Transmission service under this Agreement 

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open al 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
lime, unless otherwise agreed lo by the Parties in writing. 

"Maximum Demand" means 

v_-

"Cflpacitv" has tiie meaning set forth in any Transmission Provider's toriff or MISO's 
transmission tariff, as amended from time to time, CH- as defined in any transmission lariff of a 
successor to MISO. 

"Defaulting Party" shall have the meaning specified in Seciion 6.1. 

"Ejierev" means electric energy of tiie character commonly known as tiiree-phase, sixty hertz 
electric energy that is delivered at the nominal voluige of tfie Delivery Point, expressed in 
megawaU hours (MWh). 

"Event of Default" shall have the meaning specified in Section 6.1. 

"EBRC" means the Federal Energy Regulatory Commission or any successor agency 
tiicreto. 

"Firm" means tiiat tiie only excuse for the failure to deliver Energy by CRS or tiie failure to 

"Full Requirements Enerpv" means, except as provided herein, 

Imeresl Rate" means, for any date tiie lesser of (a) two (2) percent over tiie per annum rate of 
interest equal to tiie prime lending rate ("Prime Rate") as may be published from time lo lime 
in the Federal Reserve Statistical Release H. 15; or (b) Uie maximum lawful interest rate. 

"MW" me&t\s megawatt. 

"Term" shall have the meaning specified in Article 4.1. 

"Transmission Providers" means the entity or eiuities transmitting or Uansporting the 
Energy on behalf of CRS orj 

W 
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ARTICLE II 
OPTION 

2.1 

2,2 

2,3 

2.4 

2.5 

J 

ARTICLE IE 
CRS POWER CONTRACT TERMS 

3.1 
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Transmission Service and Charges. Transmission service will be provided in 
accordance wilh the q)en access transmission tatiff of the Midwest 
Independent Transmission System Operator, Inc. or CG&E (or an affiliate on 
ils behalf), whichever is applicable, as filed with the FERC and as it may be 
amended, from time to time, or any successor tariff. 

c. Base Contraci Price. The Base Contract Price is set forth in Exhibit B. 

d. Change to Prices. As a retail sale, the power sale agreement is not subject to 
the jurisdiction of the FERC; nor shall either Party seek to have the FERC 
assert jurisdiction over the Agreement. However, to the extent that either the 
FERC or the Public Utilities Commission of Ohio asseits jurisdiction over the 
Agreement, the Parties agree that the Contract Price specified above is just and 
reasonable and consistent with the public interest 

t 
rerm. The term of the power sale agreement shall be through 

f Credit. The power sale agreement will have terms and conditions as similar as 
possible to CG&E's existing unbundled tariffs. CRS will not require surety 
bonds, deposits or other corporate guarantees. 

g. Adjusted Base Contract Price« 

ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreement Term and Effective Dale. This Agreement shall become effective upon 
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execution hv tiie Parties. ThjŜ  Agreement shall extend from 
unless terminated earlier in accordance^Tth the terms of 

cxecuuonDy uie I'anies. ims t 

4.2 AErccment Termination. 

4.3 After Termination. The applicable provisions of this Agreement shall continue in effect 
after terminaiion thereof to the exteni necessary to provide for final billing, billing 
adjustments and payments. 

5.1 Pavmeni 

ARTICLE V 
BILLING 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of Default. An "Event of De&ulf shall mean, whh respect lo a Party 
("Defaulting Party**), Ihe occurrence of any of the following: 

6.1.1 any representation or warranty made by the Defaull'mg Party herein shall at any 
time prove lo be false or misleading in any respect material lo this Agreement; 

6,11 the failure of the Defaulting Party lo materially perfonn any covenant sc« forth 
in this Agreement (except to Ihe extent constitutii^ a separate Event of 
Default,) and such failure is not cured wilhin five (S) Business Days after 
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1 ; written notice thereof lo the Defaulting Party; 

6.L3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets to, another entity and, at the time of 
such consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of tiie obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due, any payment required pursuant to tiiis Agreement if 
such failure is not remedied within five (5) Business Days after written noiice of 
such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) files a pethion or otherwise commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and sudi petition is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or 
any general arrangement for tite benefit of creditors, (iii) otiierwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to h or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuation beyond the^ 
He curejaeriodVof an Event of Default witii respect to a Defaultî iij 

ARTICLE VII 
DUTV TO MITIGATE 

7.1 Duty lo Mitigate. Each Party agrees that it has a duty to mitigate damages and 
covenants that it will use commercially reasonable efforts to minimize any damages it 
may incur as a result of tiie other Party's performance or non-performance of this 
Agreement, 

ARTICLE Vni 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Governing Law and Jurisdiaion. This Agreement and Ihe rights and dmies of the Parties 
hereunder shall be governed fay and construed, enforced and performed in accordance 
with the laws of the state of Ohio. 
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8.2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to t h i s 
Agreement, or the breach thereof, shall be resolved fully and finally by binding 
arbitration under the Commercial Rules, but not the administration, of the American 
Arbitration Association, except to the extent that tiic Commercial Rules conflict with t h i s 
provision, in which event, this Agreement shall conUol. This arbitration provision shall 
not limit the righl of cither Party prior to or during any such dispute to seek, use, a n d 
employ ancillary, or preliminary or permanent rights and/or remedies, judicial o r 
otiierwise, for the purposes maintaining the status quo until such time as the arbiUalion 
award is rendered or the dispute is olherwise resolved. The arbitration shall be conducted 
in Cincinnati, Ohio and ihe laws of Ohio shall govem the construction and interpretation 
of this Agreement, except to provisions related to conflict of laws. Within ten (IO) 
Business Days of service of a Demand for Arbitration, the parties may agree upon a so le 
arbitrator, or if a sole arbitrator cannot be agreed upon, a panel of threc^ arbitrators shal I 
be named. One arbitrator shall be selected by CRS i / t t f K f H l K t t t t K K t K t k ^ 
knowledgeable, disinterested and impartial arbitrator shall be selected by~thelwo 
arbitrators so appointed by the parties. If the arbitrators appointed by the parties cannot 
agree upon the tiiird arbitrator within ten (10) Business Days, then eitiier Party may apply 
to any judge in any court of competent jurisdiction for appointment of the third arbitrator. 
There shall be no discovery during the arbitration other than the exchange of infonnation 
thai is provided to the arbitrator(s) by the Parties. The arbitrator(s) shalf have the 
authority' only to award equitable relief and compensatory damages, and shall not have 
the authority to award punitive damages or other non-compensatoty damages. The 
decision of the arbiUrator(s) shall be rendered within ninety (90) Business Days after the 
dale of the selection of the arbiuator(s) or within such period as the Parties may 
olherwise agree. Each Party shall be responsible for the fees, expenses and costs incurred 
by the arbitrator appointed by each Party, and the fees, expenses and costs of the third 
arbitrator (or single arbitrator) shall be bcHne equally by the Parties. The decision of the 
arbitralor(s) shall be final and binding and may nol be appealed. Any Party may apply to 
any court having jurisdk^tion to enforce the decision of the arbitrator(s) and to obtain a 
jtidgmenl thereon. 

Notwitiistanding the foregoing, the Parties may cancel or terminate this Agreemeni in 
accordance wilh ils terms and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE DC 
MISCELLANEOUS 

9.1 Representations and Warranties. On the Effective Dale and on the dale of entering into 
this Agreement, each Party represents and wairants to the other Party that: (a) it is duly 
organized, validly existing and m good standing under the laws of the jurisdicik»n of its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulalory authorizations necessary for il to legally perform its obligations under this 
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Agreemeni and any otiier documentation relating to tiiis Agreemeni; (c) the execution, 
delivery and perfonnance of this Agreement and any other documentation relating to this 
Agreement are wilhin its powers, have been duly authorized by all necessary action and 
do not violate any of the terms and conditions in its governing documents, any contracts 
to which II is a party or any law, rule, regulation, order or similar provision applicable lo 
il; (d) this Agreement and each other document executed and delivered in accordance with 
this Agreement constitutes its legally valid and binding obligation enforceable against it in 
accordance with ils terms; (e) there arc no bankruptcy proceedings pending or being 
contemplated by ii or, to its knowledge, ttircaiened against il; (0 there is nol pending or, to 
ils knowledge, threatened against it or any of ils affiliates any legal proceedings that could 
materially adversely affect its ability lo perform its Qbltgatton under this AgrcMuent o r 
any olher document relating to this Agreement; (g) no Event of Default or event which, 
with the giving of notice or lapse of time, or botii, would constitute an Event of Default 
with respect to it has occurred and is continuing and no such event or circumstance would 
occur as a result of its entering into or performing its obligations under this Agreement or 
any other document relating to this Agreement or ariy Transaction; and (h) it is acting for 
its own account, has made Its own independent decision to enter into this Agreement and as 
to w h ^ e r such Agreement is appropriate or proper for tt based upon Its own judgment, is 
nol relying upon the advice or recommendations of the other Party in so doing, and is 
capable of assessing the merits of and understanding and understands and accepts, t he 
terms, conditions and risks of this Agreement. 

9.2 Assienment. This Agreement shall be assignable by C R S ^ m m M m H H M J I ^ 
provided such assignment is to any other direct or indirect subsidiary of Cinergy Corp* 
provided that such direct or indirect subsidiary has an equivalent or higher credit rating 
than CRS, Any other assignment by either Party of this Agreement or any rights o r 
obligation hereunder ^all be made only with the wrinen consent of the other Parly, 
which consent shall nol be unreasonably withheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required lo be in wriling shall be delivered by letter, facsimile or other 
documentary form. Notice by regular mail shall be deemed to have been received tiircc 
(3) Business Days after it has been sent Notice by facsimile or hand deltvciy shall b e 
deemed to have been received by the close of the Business Day on v^iich it was 
transmitlcd or hand delivered (unless transmitted or hand delivered after close of normal 
business hours, in which case it shall be deemed to have been received at the ctose of ihe 
next Business Day). Notice by overnight or courier shall be deemed to have been 
received two (2) Business Days after it has been sent. A Party may change ils addresses 
by providing notice of the same in accordance with this Section 9.3. 

To C R S ; 

W 
166 



5̂"/) say? 

^ 
1/12/2005 4:25 PM 

C 

9.6 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

9.4 General. This Agreement constitutes the entire agrcemwit between the Parties relating to 
Ihe subject matter contemplated by Ihis Agreement This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
consuued againsl one Party or the otiier as a result of the preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof No amendment 
or modification lo this Agreemeni shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (other than a permitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
otiier default. Any provision declared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otiierwise 
affect the remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to 
a thifd party (olher than the Party's employees. Affiliates, lenders, counsel, accountants 
or advisors who have a need to know such information and have agreed to keep such 
terms confidential) except in order to comply with any applicable law, regulation, or in 
connection with any court or regulatory proceeding aj^licable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, this confidentiality obligation. 

Counterparts- This Agreement may be separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and the same Agreement 

9.7 This Agreement supersedes and replaces the agreement between CRS and^ 
B H I H I H t a k louring die term of this Agreement, it supersedes and replaces any other 
agreements between the Parties or their affiliates related to PUCO Case No. 99-1658-EL-ETP. 
Upon the termination of this Agreement, any other settlement agreements between the Parties or 

^ 
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tiieir afTiliates related to PUCO Case No. 99-1658-EL-ETP shall be in full force and effect 
according to their original terms. 

The Parties have caused this Agreement to be execuled by tiieir duly authorized 
representatives in multiple counterparts as of the Effective Date. 

CINERGY RETAIL SALES, LLC 

to 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

This Option Agreement (this "Agreement") is catered into as" of this_ 

(the "Effective Date") by and between Cinergy Retail Sales, LLC ("CRS") a Delaware liniited 

liability company, and 

eadi individually a "Party" or collectively the ''Parties"). 

RECrrALS 

s 

WHEREAS, 

("CO&E'') on metcrc<t acwunts listed on Exhibit C 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a Certified 
Retail Elecbric Supplier and has the authority to engage in the sale of electrical power at retail. 

WHEREAS, CRS and to establish terms and conditions for this option. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, the 
Parties agree as follows: 

ARTICLE I 
DEFINmONS 

'The following definitions and any terms defined in this Agreement shall apply 
hereimder. 

"AiTiliate" means, with respect to any person, any other person (other than an individual) that, 
directly or itidirectly, through one or more intermediaries, controls, or is controlled by, or is 
imder common control with, sudi person. For this purpose, "contror means the direct or 
indirect ownership of ten (10) percent or more. 

Cinergy Corpora te Records 

Document Code _ „ 1 Y 6 
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J B ^ ^ o i ^ ^ ^ ^ g " means the price in $US as set forth in Exhibit B to be^ 
| H H M H H H | B | ^ 0 ^ ^ purchase of Generation and Transmission service imder this 
A ^ S m S i i ^ ^ ^ ^ ^ 

"Busin ĵs Dav** means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailmg 
time, unless otherwise agreed lo by the Parties in writing, 

"Capacity" has the meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff, as amended from time to time, or as defined in any transmission tariff of a 
successor to MISC. 

"PefauliinR Pajty" shall have the meaning specified in Section 6.1. 

"EnCTgy" means dectric energy of the character commonly known as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

*^yent ofpefaul]t" shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any succ^sor agency 
thereto. 

"Em" means that 

the ariected Pany) or the other Part/sWliie to pcrfonriT 

MLE^ujraQents 

"InteresLgftte" means, for any date the less^ of (a) two (2) percent ove- the per annum rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published from time to time 
m the Federal Reserve Statistical Release H. 15; or (b) the maximum lawfiil interest rate. 

'MmmUETuOgmand" 

"MW" means megawatt 

"lerm" shall have the meaning specified in Article 4.1. 

"Iran^mission Providers" means tfie entity or entities transmitting or transporting the 
Energy on behal fof CRS or a H i ^ H B H B k v Point. 

S ^ 177 



V 

^ 

1/19/2005 2:40PM 

;QNFiDENTiAL FROPRiETARV 
'RADE SECRET 

ARTICLE U 
OPTION 

178 



1/19/2005 2-JIPM 

3,1 

ARTICLE lU 
CRS POWER CONTRACT TERMS 

a. Energy Quantity and Type. 

Transmission Service and Charge. Transmission service w l l be provided in 
accordance with the open access tnmsmission tariff of the Midwest 
Independent Transmission System Operator. Inc. or CG&E (or an affiliate 
on its behalf), whidiever is applicable, as filed wilh the FERC and as it may 
be amended, fix>m time to time, or any successor tariff 

c. Base Contract Price. The Base Contract Price is set forth in Exhibit B. 

^* Change to Prices. As a ret^l sale, the power sale agreement is not subject to 
the jurisdiction of the FERC; nor shall either Party sedc to have Ihe FERC 
assert jurisdiction over this Agreement. However, to the extent that either 
the FERC or the Public Utilities Ctmmussion of Ohio asserts jurisdiction 
over this Agreemait, the Parties agree that the Base Contract Price specified 
above is just and reasonable and consistent withjtfie public interest. 

e. Term. The term of the power sale agreement shall be throng; 

-̂ Credit. The power sale agreement f̂n\\ have terms and conditions as similar 
as possible to CG&E's existing imbundled tariffs. CRS will not require 
surety bonds. dq)Osits or other corporate guarantees. 

g . Adjusted Base Contract Price. If 
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ARTICLE IV 
TERM OF AGREEMENT 

4.1 Agreement Term and Effective Date. This Agreement shall become effective upon 
execution by the Parties. Pavments undg this Agreement shall cov«r the pwiod from 

^ ^ ^ ^ less terminated eariier in 
accoroance withlhe temiŝ oJ U\\\̂  AgltHillfent (*Tcrm' 

4.2 Agreement 

4.3 After TeiTOJnalion. The applicable payment and billing provisions of this Agreement 
shall continue in effect after termination thereof to the wclent necessary to provide for 
final billing, billing adjustments and payments. 

5-1 Payment 

ARTICLE V 
BILLING 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of pefault. An "Event of Default" shall mean, with respect to a Party 
("Defaulting Party"), the occurrence of any of the following: 

6. L1 any rqiresentation or waiianly made by the Defaulting Party hffrem shall at any 
time prove to be false or misleading in any respect matenal to this Agreement; 
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6.L2 the failure of the Defaulting Party to materially perfotm any covenant set 
forth in this Agreement (except to the extent constituting a se|)arate Event o f 
Default.) and such failure is not cured within five (5) Business Days after 
written notice thereof to the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, o r 
transfers all or substantially all of its assets to, another entity and, at the time o f 
such consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of the obligations of sudi Party under this 
Agreement; 

6.1.4 the failure to make when due, any paymem required pursuant to this Agreement if 
sudi failure is not remedied within five (5) Business Days after written notice of 
such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acqmesces in a 
proceeding under any bankruptcy, uisolvency, reorganization or similar law, or 
has any such petition filed or commenced against it and such petition is not 
withdrawn or dismissed within thirty (30) days after sudi filing, (ii) makes an 
assignraem or any general arrangement for the b«nefil of creditors, (iii) otherwise 
becomes bankrupt or insolvent (however evidenced), (iv) has a liquidator, 
administrator, receiver, trustee, conservator or similar ofRdal appointed with 
respect to it or any substantial portbn of its property or assets, o r (v) is unable to 
pay its dd>ts as they fell due. 

6-2 Bcmedies upon an Event of Default Upon the occurrence (and contintiation beyond the 
applicable cure period) of an Event omefanl^MftL rcsoec* to a DefauUing Party, the 

ARTICLE VU 
DUTY TO MITIGATE 

7-1 Duty to ^litiyat^.. Each Party agrees that it has a duty to mitigate damages and 
covenants that it vrill use c<Hnmercially reas(Hiable efforts to minimize any damages it 
may incur as a result of the other Party's default hereunder. 

ARTICLE v m 
GOVERNING LAW - DISPUTE RESOLUTION 

SA govemjqp Law ar>d Jurisdiclion. This Agreemem and ttie ri^ts and duties of the Parties 
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hereunder shall be governed by and construed, enforced and performed in accordance 
with the laws of the state of Ohio, 

8.2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fiilly and finally by binding 
arbitration under the Commercial Rules, but not the administration, of the American 
Arbitration Association, except to the extent that the Commercial Rules conflict with 
this provision, in whidi event, this Agreement shall control. This arbitration provision 
shall not limit the right of either Party prior to or during any such dispute to seek, use, 
and employ ancillary, or preliminary or permanent rights and/or remedies, judicial or 
otherwise, for the purposes maintaining the status qw) until such time as the arbitration 
award is rendered or the dispute is otherwise resolved. The arbitration shall be 
conducted in Cincinnati, Ohio and the laws of Ohio shall govem the constniction and 
interpretation of this Agreement, excqit to provisions rdated to conflict of laws. Within 
ten (10) Business Days of service of a Demand for Arbitration, the parties may agree 
upon a sole arbitrator, or if a sole arbitrator cannot be agreed upon, a panel of three 
arbitrators shall be named. One arbitrator shall be selected by CRS and one shall be 

j B B B H B B B B B B I i ^ A knowledgeable, disintoested and impartial arbitrator shall 
be selected \>y me two arbitrators so appointed by the parties. If the arbitrators 
appointed by the parties caimot agree upon the third arbitrator within ten (10) Business 
Days, then either Party may apply to any judge in any court of competent jurisdiction for 
appointment of the third ariiitrator. There diall be no discovery during the arbitration 
other than the exchange of information that is provided to the arbitrator(s} by the Parties. 
The a]bitrator(s) shall have the authority onty to award equitable rdief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The dedsion of the arbitrators) ^ a l l be rendered 
within ninety (90) Business Days after the date of the selection of die arbitralor(s) or 
within sudi period as the Parties may otherwise agree. Each Party shall be responsible 
for the fees, expenses and costs incurred by the arbitrator appointed by eadi Party, and 
the fees, cxp^ises and costs of the third arbitrator (or single arbitrator) shall be bome 
equally by the Parties. The decision of the aibitratot(s) shall be final and binding and 
may not be appealed. Any Party may apply to any court having jurisdiction to enforce 
the dedsion of the arbitrator(s) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or terminate tills Agreemoit in 
accordance with its terms and conditions without being required to follow the 
procedures set forth in this Article. 

w r 

ARTICLE IX 
MISCELLANEOUS 

91 Representations and Wanmities. On the Effective Date, each Party represents and 
warrants to the other Party that: (a) it is duly organized, validly existing and in good 
standing under the laws of the jurisdiction of its formation and is qualified to conduct its 
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J " , business in such jurisdiction; (b) it has all regulatory authorizations necessary for it to 
' • legally perform its obligations under this Agreement and any other documentation 

relating to this Agreement; (c) the execution, delivery and perfonnance of this 
Agreement and any other documentation relating to this Agreement are within its powers, 
have been duly authorized by all necessary action and do not violate any of the terms and 
conditions in its governing documents, any contracts lo which it is a party or any law, 
rule, regulation, order or similar provision applicable to it; (d) this Agreement and each 
other document executed and delivered in accordance with this Agreement constitutes its 
legally valid and binding obligation aifi3rceable against it in accordance with its terms; 
(e) there are no bankniptcy proceedings pending or bdng contemplated by it or, to its 
knowledge, threatened against it; (f) diere is not pending or, to its knowledge, threatened 
against it or any of its affiliates any legal j^oceedings that could materially adversely 
affect its ability to perfonn its obligation imder this Agreement or any other document 
relating to this Agreemwit; (g) no Event of Default or event which, with die giving of 
notice or lapse of time, or botii, would constitute an Event of Default with respect to it 
has occurred and is continuing and no such ev«it or drcumstance would occur as a result 
of its entering into or performing its obligations under tiiis Agreement or any other 
document relating to this Agreement or any Transaclion; and (h) it is acting for its own 
account, has made its own indq>aident dedsion to enter into tiiis Agreement and as to 
whether sudi Agreement is appropriate or proper for it based upon its own judgm^t, is 
not relying upon the advice or recommendations of the other Party in so doing, and is 
capable of assessing the merits of and understanding and undostands and accepts, the 
temis, conditions and risks of this Agreement 

\ ^ ^ 9.2 Assienment. This Agreement shall be assignable by CKSJ/ft t / l / tKK/KtKKKKitIk 
consent provided such assignment is to any other direct or indued subsidiary of Cinergy 
Corp. and provided that sudi direct or indirect subsidiary has an equivalent or higher 
credit rating Ihan CRS. Any oth^ assignment by dthcr Party of this Agreement or any 
rights or obligation hereunder shall be made only with the fnior written consent of the 
other Party, whidi consent shall not be unreasonably withheld. 

9.3 £!£ticg£. All notices, requests, statements or payments shall be made as spedfied below. 
Notices required to be m writing shall be ddivered by letter, facsimile or otiier 
documentary form. Notice by regular mail shall be deemed to have be«i received three 
(3) Business Days afler it has been sent. Notice by fecsunile or hand delivay shall be 
deemed to have been recdved by the close of the Business Day on which it was 
transmitted or hand ddivered (unless transnutted or hand delivoed afl^ ctose of normal 
business hours, in whldi case it shall be denned to have beoi recdved at the close of the 
next Business Day). Notice by ovemlgjit or couri^ shall be deemed to have been 
received two (2) Business Days after it has been scot. A Party may change its addresses 
by providing notice of the same in accordance with this Section 93. 

To CRS: 

c 
183 



^oSrJS^ 

t 
1/19/2005 2-31 PM 

^ 

'KADC SECRET 

9.4 Gcncr^. This Agreement constitutes the entire agreement between the Parties relating 
to the subject matter contemplated by this Agreement This Agre«nCTt shall be 
considered for all purposes as prepared throu^ the joint efforts of the Parties and shall 
not be construed against one Patty or the other as a result of the preparation, substitution, 
submis^on or other event of negotiation, drafting or execution hereof No amendment 
or modification to this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (otiier than a p^mitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be constmed as a waiver of 
any other default. Any provision declared or rendered urdawful by any applicable court 
of law CH" regulatory agency or deemed unlawful because of a statutory change will not 
otherwise affect the remaining lawful obligations that arise under this Agreement. The 
headings used h^dn are for convenience and reference puiposes orUy. 

9.5 Confidentiality. Ndther Party shall disclose the terms or conditions of this Agreement 
to a third party (other than the Party's employees. Affiliates, lenders, counsel, 
accoumants or advisors who have a need to know sudi information and have agreed to 
keep such terms confidential) excqit in order to comply with any applicable law, 
regulation, or in cormection with any court or regulatory proceeding applicable to such 
Party, provided, however, eadi Party shall, to the extent practicable, use reasonable 
efforts to prevent or limit the disclosure. The Parties shall be entitied to all remedies 
available at law or in equity to enforce, or sedc relief in coimection with, this 
confidentiality obligation. 

9,6 Counterparts. This Agreement may be s^arately executed in counterparts each of whidi 
when so executed shall be deemed to constitute one and the same Agreement. 

9 J This Agreement supersedes and rqilaces the agreement betwc«i CRS and^ 
| |HHM| | | | | | | | | | | | |m{_Dur ing the term of this Agieanent. it supeisedes and r^laces any 
otiier agreements between tiie Paities or tiieir affiliates related to PUCO Case No. 99-1658-EL-
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ETP. Upon tiie termination of tiiis Agre«nent, any other settlement agreements between the 
Parties or tiieir affiliates rdated lo PUCO Case No. 994658-EL-ETP shall be in Ml force and 
effect according to their original terms. 

The Parties have caused this Agreement to be executed by thdr duly authorized 
representatives in multiple counterparts as of the Effective Date. 

CINERGY RETAIL. SALES, LLC 

^ 
10 • 
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c OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

^j^^y<^ 

•:ONFiOENTtAL PROPRIETARY 
^RADE SECRET 

-fc: 

This Option Agrcemem (the "Agreement") is entered imo as of tW 
(the "Effective Date") by and between Cinergy lUtml Sales, LL 

itouted liability company, and I M I P I B M ("Cwnterpany"), a 
individually a "Party" or coUecSv3^hcTamS"^' 

RECITALS 

avuc^awarc 
coiponttion (each 

WHEREAS* 
located within" the retail deliv< 
Company ("CG&E"). 

service icmtofy o 

WHEREAS, CRS has been certified by tiie Public Utiihics Commission of Ohio as a 
Certified Retail Electric Supplier ("CRES") and has tiw authority to engage in the sale of 
dcdrical power at retail; 

WHEREAS^ CRS and Counterparty desire to establish terms and condition for this option. 

NOW, THEREFORE, for and m consideration of tiic munial covenams contained herein, 
the Parties agree as follows: 

r 

ARTICLE I 
DEFINniONS 

The following definitions and any tenns defined in this Agreement shall apply 
hereunder. 

"Affiliatts" means, with respect to any person, any otiier person (otiier than an individual) that,, 
directly or indirectly, through tme or more intermediaries, controls, or is contnrtled by, or is under 
common control wHh, such person. For this puqKise. "control" means the direct or indirect 
ownership often (10) percent or more. 

"Business Day* means a day on which Fedetal Res^ve member banks in Ohio are open Tot 
business; and a Bu»ncss Day shall open zt B:00 a.m. and dose al 5:00 p.m. eastern prevailing 
time, unless otiierwise agreed to by the Parties in writiag. 

"Cmioterpartv's Maximum Demand" means 

Cinergy Corporate Hec" 
Je4pi6265 
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*'QaffW%" baa the meaning set forth In any Transnus^on Providei's tariflF or MISO's 
transmission tarifiE; as amended from time to time, or as defined in any transmission Uurifif o f a 
successor to MISO. 

"CflfffiaS.Ence" means the price ia SUS as set forth in Exhibit B to be paid by Counterparty to 
CRS for the pundtwsc of the Energy under this Agreement. 

"Defaultinff Ppry shall have the meaning specified in Section 6.1. 

"Energy* means electric energy of the character conunonly known as three-phase, sixty hertz 
dectric energy that b delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

**Eventofpqf^ îlf" shall have the meaning specified in Section 6.1. 

"FpRQ" means the Federal Energy Regulatory Commission or any successor agency thereto. 

"Firm* means, with respect to a Transaction, tiiat the only excuse for the faihire to ddiver E n e r ^ 
by CRS or the fiiilure to receive Energy by the Counterparty is Force Ma|eure or the other Party's 
failure to perform. 

'Full Requirem^K P 

*lQtcr£sLBat£*' means, for any date the lesser of (a) two (2) percem over tiie per annum rate o f 
interest equal to the prime lending rate ("Prime Rate") as may be published from time to time in 
the Federal Reserve Statistical Release R 15; or (b) tte mudmum lawful imerest rate. 

"MW" means megawatt. 

"IsDH* shall have the meamng specified m Article 4.1. 

"Transmissiop Providers" means the emity or entities transmitting or transporting the Eiiergy 
on behalf of CRS or Counterparty to tiic Delivery Point. 

J 
( 

ARTICLEQ 
OPTION 

2.1 Counterparty currently receives its dcctric service from The Cmdnnati Gas & Electric 
Company f ^ & E l pursuant to die af^)licable tarifi^ rates or will provide n o ^ tiiat h 
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r will take electric service fi^om CG&E in accordance witii appiicabie C G ^ tariff 
requiremeflts. 

^ 

3.1 

ARTICLE m 
CRES POWER CONTRACT TERMS 

b. Transmission Service and Charges. Tiaosnusrioa service will be provided in 
accordance with die open access transmission tariff o f the Midwest 
InAcpcwkat Transmission System Operator, Inc. Charges will be assessed 
consistent with tiie otiierwise appUc^le CG&£ rctul tariff rates and riders a s 
they may be amended, fixmi time to time, or any successor tarifif 

^' Contract Price. The Comract Price a set forth in Fxbibits A anriR 

d. Chapgc to Prices. As a retail sale, the power sale agreemem is not subject t o 
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tiie jurisdiction of the EERC; nor shall ritiier Party scdc to have tiie FERC 
assert jurisdiction over the Agreement However, to die extent that dther the 
FHRC or the PuUic Utilities (Commission of Ohio asserts Jurisdicdcm over the 
Agreement, the Paities agree that the Contract Price spedfiied above is just and 
reasonable and consiBtent unth the puUic interest. 

c. Term. The tenn of the power sale agreement shall be titrough 

^ C 

ARTICLE IV 
TERM OF AGREEMENT 

4-1 Agreement Term and Effective Date. This Agreement shall become effective upon 
ex^ution by the Parries. This Agreemem shall extend fiwn, ^ ^ 

^ • • ^ • • • • • • • • • • • f i ^ ^ eariier in accordance with the tenzu^oi 

4-2 After T^rrfiination. Hie applicable provisions of this Agreement shall coatioue in effect 
after termination thereof to the extent necessary to provide for fiaal billing, billing 
adjustments and payments. 

5.1 Efiymfiot 

ARTICLEV 
BILLING 

6.1 

ARTICLE VI 
DEFAULTS AND REMEDIES 

Evtattscvfptftnfli An "Event of De&ult" shall mean, witii rc^}ect to aParty 
("Debiting Partŷ 'X the occurrence of any of the fislbwing: 
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6\.\ any rqiresentaUtm or wairaniy made by the De&uhii% Party hereio shall at any 
time prove to be false or misleadii^ in any rcq>ect material to t l i is Agreeoiem; 

6.1.2 the failure of the Deftulting Party to perform any coveoant: set forth ia this 
Agreement (except to the extern constituting a separate Eveitt of Default,) and 
such failure is not cured within fifteen (15) Business Days afler written lu^ce 
via certified mail thereof to (he De&ulting Party; 

6.1.3 (he Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substamiaily aU of its assets to. aootiicr eoti^ and, at the time of such 
consolidation, amalgamation, meiger or transfer, the reailt'ing, surviving or 
transferee entity ftils to assume all of the obligations of sucli Party under this 
Agreement; 

6-1.4 the failure lo make when due, any payment required pursuant t o this Agreement if 
such failure is not remedied within Ibftecn (15) Business Days after written notice 
via certified mail of such &ihiie is ^ven by the otiier Party; or 

6. l.S (he Defaulting Party (i*) files a petition or otherwise commences o r acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and such petition is not withdrawn 
or dismissed within thirty (30) days after such fil'mg, (ii) makes aji assignment or 
any general arrangemem for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, admmistrator, 
receiver, mistec, ctmservator or similar official appointed witii respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its ddns as tiiey 
^ I d u e . 

6.2 Remediey ^ppg m Event of Default. Upon the occurrence (and cOTtinuarion 
of an Evem of Default with respect to a Dc^ittii 

nd the 

ARTICLE v n 
UMTTATIONS; DUTY TO MTITGATE 

I 
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7 1 Limharion of Remedies. Liabilitv and Damages. THE PARTIES CONFIRM THAT T H E 
EXPRESS REMEDIES AND MEASURES OF DAMAOTS PROVEffiD IN T H I S 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH O F 
ANY PROVISION OF THIS AGREEMENT FOR WHICH ANEXPRESS REMEDY O R 
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY O R 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
THE OBUGOR'S UABnjTY SHALL BE LaflTED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE O F DAMACTS IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LL\BILITY SHALL B E 
UMfTED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AblD ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUFTY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE UABLE FOR AISTY 
CONSEQUENFIAL, INCIDENTAL, PUNTITVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFITS OR OTHER BUSINESS INIERRUPTION DAMAGES, 
BY STATUTE. IN TORT OR CONTRACT. LFNDER ANY INDEM^nTY PROVISION 
OR OTHERWISE H IS THE INTENT OF THE PARTIES THAT THE LIMTTATlONS 
HEREIN DEPOSED ON REMEDIES AND THE MEASURE O F DAMAGES B E 
WTTHOUT REGARD TO THE CAUSE OR CAUSES RELATED TOERETO, 
INCLUDING THE NEGUGENCE OF ANY PARTY. WHETHER SUCH 
NEGUGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. T O 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNOTR A R E 
U Q U I D A T E D , T H E PARTIES ACKNOWLEDGE THAT THE DAMAGES A R E 
DIFFICULT OR IMPOSSIBLE TO DETERMINE. OTHERWISE OBTAINING A N 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTTrUTIE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

7.2 Byt^Jfl.Mitig^. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages h may incur a s 
& rcsuh of tite odicr Party's performance or non-performance of this Agreement 

ARTICLE VQI 
GOVERNING LAW - DISPUTE RESOLUTION 

8 1 SsygiMng Law and Jurisdicticw. THIS AGREHvlENT AND THE RIOTTTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WTTH THE 
LAWS O F THE STATE OF OHIO AND ^lALL BE BROUiaTT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

^-^ BiSBMle, Resplution. Any claim, controversy or d i ^ t e arising out o f or rdatuig to this 
Agreement, or tiie breach tiiereoC shall be rcsohred fiilly and finally by blading arbitration 
under t h e Commerdal Rules, but not the administrafimi, of tiic American At^ntration 

( 
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Association, except to the extent that the Commecdd Rules conflict with this proios^ 
which event, this Agreement shall control. This arbitnuioa pfovirion shall not Gmic the 
right of other Party prior to or duriiig any such diqmte to seek, use, a n l e n i | ^ andnazy, 
or pndimmaiy or peimanent rights and/or remedies, judidal or odicrvise, fcnr the purposes 
maintainmg the status quo until such time as the arbhrati<m award is naidered of the 
dispute is otherwise resolved. The arbitration shall be conducted tn Cinciimati, Ohio and 
the laws of Ohio shall govem the construction and interprecation of this AgreeisenC, except 
to provisions related to conflict of laws. Witiiin ten (10) Business Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a paiiel of three arbitralOTS shall be named. One arbitrator shall be 
selected by CRS and one shaO be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If 
(he arfoitiators appointed by the parties cannot agree upon the third arbitrator wtiiin ten 
(10) Business Days, then ettiier Party may apply to any judge in any court t^competoit 
jurisdiction for appointment t^thc third arititrator. Thm shall be DO discovery during the 
arb'ttration otiier than the exchange of information that is provided to the arbctrator(8) by 
the Paities. The arbitratOf(s) ^lall have the authority only to award equitaUe idief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The decision of the arbttratoc<s} shall be rendered 
within sixty (60) Business Days after the date <^the selection of the aiiiittator(s) or within 
such period as the Parties may otherwise agree. Each Party shall be responstbte for the 
fees, expenses and costs incmred by the arbitrator appointed by each Party, and the fees, 
expenses and costs of the third arbitrator (or single arhitrator) ̂ iall be bome equally by the 
Parties. The decision of the aihitrator(s) shall be final and binding and may not be 
appealed. Any Party may apply to any ccmrt having jurisdiction to enforce tin dedsion of 
the art7itrator(s) and (o obtain a judgment thereon. 

Notwithstanding the forgoing, the Parties may cancel or tenninate this Agreement in 
accordance with its terms and conditions without being required to follow the procedures 
set fortii m tiiis Article. 

ARTICLE DC 
MISCELLANEOUS 

^ 1 Representations and Warramieg. On the Effective Date and on the date of emering into this 
Agreement, each Party represents and wairams to the otiier Party that: (a) it Is duly 
organized, validly existing and in good standing undo" the laws of the jurisdictbn of its 
formation and is qualified to conduct its business in each ^sdkrtion; (b) it has all 
r^iulatory authorizations necessary for k to l^ally perfonn its obligations under tius 
Agreement and any other documentation reiatiog to this Agreement; (c) the executioii, 
deliveiy and performance of tins Agreemoit and any otto* documeirtation rdatii^ to this 
Agreement are within its powers, have been duly authcmzed by all necessary action and do 
not \nolate any of tiie terms and conditions in its governing documents, any cootncts to 
winch it is a party or any law, rule, r^;ulatioii, order or nntilar provbion apfrilcable to it; 
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(d) there are no bankruptcy |MXx:eedings pending or beii^ contemplated by it or, to its 
^vdedge, tlavatcned j^ainst it; (e) there ts not pending or, to its kx&owlec^e, threatened 
fgainst (tor any of its affiliates any 1 ^ proceedings that could m^eiially adversely afifect 
its abilhy to poform its obligation under this Agreement or any other dootmaent relatii^ to 
tills Agieemex^ (Q no Event of Definilt or event winch, whh the ffviag of notice or lapse 
of time, or b«h. wouM constitifte an Event of De&uh witili respect to i t has oocucrcd and is 
continuity and no such evettt or circumstance would occur as a result o f its entering into or 
pcrfomdng its obligations under this Agreemeot or any other document relating to this 
Agreement or any Transaction; and (g) it b actii^ for hs own accouot, has made its own 
•ndepeodcnt decision to cmer into this Agreement and as to wfaetiier such Agreement is 
apptoptiate or proper for it based upon its own judgmectt, is not relying upon the advice or 
recommcadatiiws of tibe odwr Party in so doing, and is capable of assessing the merits of 
and tmderstanding and understands and accepts, the terms, conations and risks of this 
Agreemem. 

9.2 Assi^ungg^. jius Agreemem shall be as»gnable by CRS without the Counterparty's 
consent provided such assignment is to any otiter direct or indirect subsidiary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit 
rating tiian CRS, Any otiw assignmem by ehhcr Party of tins Agreemem or any rights or 
obligation hereunder shall be made only with the written o(Miseat of the otiier Pvty, which 
consent shall not be unreasonably withheld. 

9J Nstk^. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, fecsimile or other 
docuroentaiy form' provided there is some form of confirmation tbat the receiving party 
actually received the notice. Notice by regular mail shall be deemed to have been 
receh^ed three (3) Business Days after it has been sent. Notice by fiu:simile or hand 
delivery shall be deemed to have been received by the dose of the Business Day on which 
It was transmitted or hand delivered (unless transmitted or hand defivered after close of 
normal business hours, is which case it shall be deemed to have been recmed at the cbse of 
tiie next Business Day). Notice by o v e m ^ or courier shall be deex^d to have been 
received two (2) Business Days after it has been scm. A Party may cha ise its addresses 
by providing notice of the same in accordance with this Secticm 9.3. 

To CRS: 

To Cooatcrparty: 

U 
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9.4 General This Agreement consthutes tite entire agreement between the Parties reladng to 
the subject matter contemplated by tiiiis Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall iK>t be 
constmed against one Party or the otiier as a result of tiie preparation, substitution, 
submissk>n or other evem of n^otiation, draftmg or execution bmof. No amendment or 
modification to tiiis Agreemeot shall be enforceable unless set forth in wtiting tMd 
exeoited by botii Parties. This Agreemem shall not impart any rights enforceable by any 
tiurd party (other than a permitted successor or assignee bound to this Agreement). No 
wmver by a Party of any default by the other Party shall be constmed as a waiver of any 
other default. Any provision declared or rendered tmlawfiil by any applicable court of law 
or r^;ulatofy agency or deemed unlawfiil because of a statittory chaise will not ocbcrwisc 
affect the remaining lawfiil olHigations that arise imder this Agreement The headings 
used herein are for convenience and reference purposes only. Ail indemnity and audit 
rights contamed benrin shall survive the temnnation or expnation of dus Agreement for 
tiiree(3)ycars. 

9.5 Confidemifllity Neither Party shall disclose the terms or conditions of this Agreement to a 
third party (otiier than the Party's employees. Affiliates, lenders. counseL accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidemlal) except in order to comply with any applicable law, regulatimi, or in 
connection whh any court or rc^tatoty procee<fing appficable to such IVty. provided, 
liowcvcr, each Party shall, to tiie extern practicable, use reasonable efforts to prevent or 
limh the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or sedc relief io connection whh, this cmifideotiality obligation. 

9.6 Counterparts This Agreemeni may be separately executed in counterparts eadi of which 
when so executed shall be deemed to constimte one and the same Agreemertt. 

9.7 This Agreemeni supersedes and replaces in its entirety tiic agreement between CRS and 
Counterparty < ^ 3 t e d ^ | H H H | | H B j m d ^ well as any otiier settlemem agreements 
between CountcrpaitywiTcmS^Toq). or any otiier Cinergy entity related to PUCO 
Case No. 99-I65S-EL-ETP. By signing tiiis Agreement, Coumerparty, CRS and Cinergy 
Corp. (on behalf of all Cinergy entities) agree to tiiis provision. 

J 
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The Parties have caused this Agreemeot to be executed by their duly authorized 
representatives ui multiple coumerparts as of the Effective Date. 

CINERGY REFAIL SALES, LLC COUNTERPARTY 

As to clause 9.7 

CINERG 

to 
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f Exhibit A: 
Customer Group: 

J \ \ 
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Exhibit C: 
Customer 

I t i is agreaDem potaias (o the 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

Tliis Option Agreement (tiie "Agreement") is entered into as of thjs 
Uie "Effective Date") by and between Cinergy Retail Sales. LL 

limited liability company. ^ i H | H H H I P ^ ^ ° " " ^ ^ ^ ^ ' ^ ' ^ 
individually a "Party" or collectivelythe'TartiS''^ 

RECTTALS 

WHEREAS,! 
located within the retail delivery service territory of The Cincinnati Gas 
Company ("CG&E^. 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

a ueiaware 
corporation (each 

ilcctnc 

WHEREAS, CRS has been certified by tiie Public Utilities Commission of Ohio as a 
Certified Retail Electric Supplier ("CRES**) and has tiie authority to engage in the sale of 
elecUical power at retail; 

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option, 

NOW, THEREFORE, for and in consideraiion of tiie mutual covenants contained herein, 
the Parties agree as follows: 

ARTICLE I 
DEHNITIONS 

The following definitions and any terms defined in this Agreement shall apply 
hereunder, 

"Affiliate" means, with respect to any person, any other person (other than an individual) thai, 
directly or indirectiy. tiirough one or more inteimediaries. controls, or is controlled by, or is under 
common control with, such person. Por this purpose, '̂control" means the direct or indirect 
ownership often (10) percent or more, 

"Business Dav" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
lime, unless otiierwise agreed lo by tiie Parties in wriling. 

"Counterparty's Maximum Demand" means 

Cinergy CoxporaCe Records 
1016264 
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'̂Capacity" has the meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff, as amended from lime to time, or as defmed in any transmission tariff o f a 
successorto MISO. 

"Contract Price" means the price in $US as set forth in Exhibit B to be paid by Counterparty to 
CRS for the purchase of the Energy under this Agreement. 

"Defaulting Parly" shall have the meamng specified in Section 6. L 

**£ncfgy" means electric energy of the character commonly known as three-phase, sixly hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Event of Default" shall have the meaning specified in Section 6.1, 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto. 

"EirTn" means, with respect lo a Transaction, that the only excuse for the failure to deliver Energy 
by CRS or the failure to receive Energy by the Counteiparty is Force Majeure or the other Party's 
failure to perform. 

'Full Requiremente Fn^rpy" means 

•̂ rnteresl Rate'* means, for any date ttie lesser of (a) two (2) percent over tiie per annum rate of 
interest equal to the prime lending rate ('Trime Rate") as may be published from time to time in 
the Federal Reserve Statistical Release H. 15; or 0>) tiie maximum lawful interest rate. 

"MW" means megawatt. 

"lerm" shall have the meaning specified in Article 4.1. 

Transmission Providers" means the entity or entities ttansmitting or transporting tiie Energy 
on behalf of CRS orCounlciparty to the Delivery Point. 

2.1 

ARTICLE 11 
OPTION 

Counterparty currentiy receives its electric service from The Cincinnati Gas & Electric 
Company (**CG&E") pursuant to tiie applicable tarifis rates or will provide noiice tiiat it 
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will take clecoic service from CG&E in accordance witti applicable CG&E tariff 
requirements. 

2.5 

2.2 

2.3 In exchange 

2.4 

^ 
3.1 

} 

ARTICLE HI 
CRES POWER CON^PRACT TERMS 

a. Enerfcv Quantity and 

b. Transmission Service and Charges, Transmission service will be provided in 
accordance with the open access transmission tariff of the Midwest 
Independent Transmission System Operator. Inc. Charges will be assessed 
consistent with the otherwise applicable CG&E retail tariff rates and riders as 
they may be amended, from time to time, or any successor tariff. 

c. Contract Price. The Contract Price is set forth in Exhibits A and B. 

d. Change to Prices. As a retail sale, the power sale agreement is nol subject to 
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Ihe jurisdiction of Ihc FERC; nor shall eilher Party seek lo have the FERC 
assert jurisdiclion over the Agreement. However, to the extent thai either the 
FERC or tiic Public Utilities Commission of Ohio asseits jurisdiction over the 
Agreement, the Parties agree that Ihe Contract Price specifl^ above is just and 
reasonable and consistent with ihe public inleresl. 

^ a ^3 7} 

c. Term. The tenn of the power sale agreement shall be through 

-JO 

ARTICLE IV 
TERM OF AGREEMENT 

4,1 Agreement Term and Effeclivc Dale. This Agreement shall become effective upon 
execution bv the Parties. This Agreement shall extend from| 

^ ^ unless terminated earlier in accordance witlTthe terms of 
lliis Agreemerit CTenn"). 

4-2 After Termination. The applicable provisions of this Agreemeni shall continue in effect 
after termination; thereof to the extent necessary to provide for Rival billing, billing 
adjustments and payments. 

5.1 Payment 

ARTICLE V 
BILLING 

[insert account information] 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of Default. An "Event of Defeult** shall mean, witii respect lo a Party 
("Defaulting Party"), the occun-ence ofanyof Che following: 

6-1.1 any represenlation or warranty made by the Defaulting Party herein shall al any 
lime prove to be false or misleading in any reject material to this Agreemem; 
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I 6.1.2 the failure of the Defaulting Party lo perform any covenant set forth in this 
Agreement (excepl to the extent consiimting a separate Event of DefauU.) and 
such failure is not cured within fifteen (15) Business Days after written notice 
via certified mail thereof to the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates wilh, merges with or into, or 
iî ansfers all or substaruially all of its assets to, another entity and, at the lime of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
itansfcrec entity fails to assume all of the obligations of such Party under this 
Agreemeni; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreemeni if 
such failure is not remedied within fifteen (15) Business Days after written notice 
via certified mail of such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankrupicy. insolvency, reorganization or similar law, or has 
^ y such petition filed or commenced against it and such petition is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or 
any general arrangement for the benefit of creditors, (iii) otherwise becomes 
bankrupt or insolvent (however evidenced), (iv) has a liquidator, adminislralor, 
receiver, trustee, conservator or similar official appointed wilh respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debls as iliev 
fall due. 

6.2 Remedies^ upon an Event of Defauh. Upon the occurroice (and continuation beyond the 
^PPligabl^ure period^ of an Event of Default wjtii respect to a Defaulting Party, 

ARTICLE VII 
LIMITATIONS; DUTV TO MITIGATE 

^-' Limiiaii£»n of Remedies. Liabililv and Damages. THE PARTIES CONFIRM THAT THE 
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEIMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH O F 
A>fY PR_OVIS10N OF THIS AGREEMENT FOR WHICH ANEXPRESS REMEDY OR 

/ 
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR 
( MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE RHvlEDY. 

THE OBLIGOR'S LIABILITY SHALL BE LIMffED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUFTY ARE WAfVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITV SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL 
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUffY ARE WAIVED. UNLESS 
EXPRESSLY PROVIDED HEREIN, NEfTHER PARTY SHALL BE LL\BLE FOR ANY 
CONSEQUENTIAL, INCIDENTAL, PUNnTVE, EXEMPLARY OR INDIRECT 
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
BY STATUTE, IN TORT OR CONTRACT. UNDER ANY INDEMNrfY PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMflATIONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WfFHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH 
NEGLIGENCE IS SOLE. JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

( "̂ ^ Duly to Miiigaie. Each Party agrees that it has a duty to mitigate damages and Covenants 
^ ""' tiiat it will use commercially reasonable efforts to minimize any damages it may incur as 

a result of the other Party's perfonnance or non-performance of this Agreement, 

ARTICLE Vni 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Governing Law and Jurisdiclion, THIS AGREEMENT AND THE RIGHTS AND 
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND 
CONSTRUED. ENFORCED AND PERFORMED IN ACCORDANCE WfTH THE 
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE 
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO. 

S'2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved folly and finally by binding arbilralion 
under the Commercial Rules, but not tiie administration, of tiie American Ari)hration 
Association, except to tiie extent tiiat the Commercial Rules confli(̂  with this proviaon, in 
which event, tiiis Agreement shall control. This arbitr^ion provisitm shall not limil the 
right of either Party prior to or during any such dispute to seek, use, and employ ancillary, 
or prelirninary or permanent rights and/or remedies, judicial or otiiwwise, for the purposes 
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mairitaining Ihe status quo until such lime as the arbitration award is rendered o f the 
dispute is otherwise resolved. The ari)ilration shall be conducted in Cincinnati. Ohio and 
the laws of Ohio shall govem the construction and interpretation of this Agreement, except 
to provisions related to conflict of laws. Within ten (10) Business D a y s of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a panel of three arbitrators shall be named. O n e arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowled^able, disinterested and 
impartial arbitrator shall be selecled by the two arbitrators so appointed by the parties. If 
Ihe atbitraiors appointed by the parties cannot agree upon the third arbitrator wilhin ten 
(10) Business Days, then either Party may apply to any judge in any court of competent 
jurisdiction for appointment of the third arbitrator. There shall be no discovery during Ihe 
arbitration other than the exchange of information Ihat is provided to the arbilrator(s) by 
the Parties. The arbitralor(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the autiionly to award punitive damages or 
other non*compensatory damages. The decision of Ihe arbitralor(s) shall be rendered 
wilhin sixty (60) Business Days after the date of the selection of the arbitrator(s) or wilhin 
Such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs mcurred by Ihe arbitrator ai^inled by each Party, and Uie fees, 
expenses and costs of the third arbitrator (or single arbltiator) shall be b o m e equally by the 
Parties. The decision of the arbitrator(s) shall be final and binding and may not be 
appealed. Any Party may apply lo any court having junsdiction to enforce the decision of 
the arbitrator(s) and lo obtain a judgment thereon. 

Notwitiistanding Ihe foregoing, the Parties may cancel or terminate this Agreemeni in 
accordance with its tenms and conditions without being required to follow the procedures 
set forth in tius Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Wan-antics. On Ihe Effective Date and on the dale of entering into this 
Agreement, each Party represents and wanranls lo tiie otiier Party that; (a) it is duly 
organized, validly existing and in good standing und^ the laws of the jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documentation relating lo Ihis Agreement; (c) Ihe execution, 
delivery and performance of tiiis Agreement and any otiier documentation relating lo ihis 
Agreement are wilhin its powers, have been duly authorized by all necessary action and do 
not violate any of the tenns and conditions in ils governing documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision aj^licable to ii; 
(d) tiiere are no bankmptcy proceedings pending or being coniemplated by it or. to its 
knowledge, tiueatcned against il; (c) tiiere is not pending or, lo its knowledge, Ihrealened 
againsl it or any of its affiliates any legal proceedings tiiat couki materially adversely affect 
ils ability to perfonn ils obligation under tiiis Agreement or any olher document relating to 
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this Agreement; (f) no Event of Default or event which, with tiie giving of notice or lapse 
of lime, or both, would constitute an Evem of Default with respect to it has occurred and is 
continuing and no such event or circumstance would occur as a result o f its entering into or 
performing its obligations under this Agreemeni or any other document relating to this 
Agreement or any Transaction; and (g) it is acting for ils own account, has made its own 
independent decision to enter into this Agreement and as lo whether such Agreemeni is 
appropriate or proper for it based upon its own judgment, is not relying upon the advice or 
reconmicndalions of tiie other Party in so doing, and is capable of assessing tiie merits of 
and understanding and understands and accepts, the temis, conditions and risks of this 
Agreement. 

9.2 Assignment. This Agreement shall be assignable by CRS withoui the Counterparty's 
conscnl provided such assignmrail is to any otiier direct or indirect subsidiary of Cinergy 
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit 
rating than CRS. Any other assignment by citiicr Party of Ihis Agreement or any rights or 
obligation hereunder shall be made only witii tiic written consent of die other Party, which 
consent shall nol be unreasonably withheld. 

9.3 Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in wriling shall be delivered by letter, facsimile or olher 
documentary form' provided there is some form of confinnation that the receiving party 
actually received the notice. Notice by regular mail shall be deemed to have been 
received three (3) Business Days after it has been scni. Notice by facsimile or hand 
delivery shall be deemed lo have been received by tiie close of ttie Business Day on which 
il was transmitted or hand delivered (unless transmitted or hand delivered after close of 
normal business hours, in which case ushall be denned to have been received at the close of 
tiie next Business Day). Notice by overnight or courier shall be deemed to have been 
received two (2) Business Days after it has been sent. A Party may change its addresses 
by providing notice of the same in accordance with this Section 9.3. 

To CRS; 

To Counterparty; 
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9.4 General This Agreemeni constitutes the entire agreement between the Parties relating to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or the other as a result of the preparation, substitution, 
submission or other event of negotiation, drafting or execution hereof. No amendment or 
modification lo this Agreement shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement sliall not impart any rights enforceable by any 
third party (other than a permitted successor or assignee boimd to this Agreement). No 
Waiver by a Party of any default by the olher Party shall be construed as a waiver of any 
other default. Any provision declared or rendwed unlawful by any applicable ooun of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lawful obligations thai arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indcnnniiy and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a 
Ihird party (other Ihan the Party's employees. Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order lo comply wiUi any applicable law, regulation, or in 
connection with any court or regulatory proceedmg applicable to such Party; provided, 
however, each Patty shall, to the extent practicable, use reasonable efforts to prevent or 
limil tiie disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in coimection with, this conlidaitiality obligattoii. 

9.6 Counterparts. This Agreemeni may be separately executed in counterparts each of which 
when so executed shall be deemed to consthuie one and ttie same Agreement. 

9.7 This Agreemcnt_suECTgedes and rq)laces in its entirety the agreemeni between CRS and 
Counterparty d f l | | | | | | | | | | ^ M p | | | b d j [ s j w e n as any otiier settlement agreements 
between Counterparty and Cincrg^orp, or any other Cinergy entity related to PUCO 
Case No. 99-1658-EL-ETP. By signing tius Agreement. Counlerparty, CRS and Cinergy 
Corp. (on behalf of all Cinergy entities) agree to this provision. 
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The Parties have caused this Agreement to be executed by Iheir duly aiathorized 
representatives in multiple counterparts as of the Effective Dale. 

CINERGY RETAIL SALES. LLC COUNTERPARTY 

As to clause 9.7: 

CINERG^ 
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Exhibit A: 
Customer Groui 
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