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b, Transmission Service and Charpes. Transmission service will be provided in
accordance with the open access transmission tanff of the Midwest
Independent Transmission System Operator, lnc. or CG&E (or an affiliate on
its behalf), whichever is applicable, as filed with the FERC and as it may be
amendcd, from time fo time, or any successor tariff,

¢. Base Cantract Price. The Base Contract Price is set forth in Exchibut 8.

d. Change l¢ Prices. As a retail sale, the power sule agrecement is not subject to
the jurisdiction of the FERC; nor shall either Party seck to have the FERC
assert jurisdiction over the Agreement. However, to the extent that either the
FERC or the Public Utilities Commission of Ohio asseris jurisdiction over the
Agreement, the Partics agree that the Contract Price specified above is just and
reasonable and consistent with the public interest

¢

_ . Tcrm The term of the power sale agreement shall be —_

{. Credit. The power sale agreement will have terms and conditions as similar as .
possible to CG&E's existing unbundled tariffs. CRS will not require surcty
bonds, deposits or other corporate guaranices.

. Adjusted Base Contract Price.

ARTICLE IV
TERM OF AGREEMENT

4.1

é.g!e_er‘nem Term and Effective Date. This Agreement shall become effective upon
Cxecution by the Partics. This Agreement ] '

earlier in accordance wi

s Agreement (“Term™).
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g g 4,2  Agreement Temmination. |

43  ARer Termination. The applicable provisions of this Agreement shall continue in effect
aﬁ:ar lermination thercofl 1o the extent necessary to provide for final billing, billing
adjustments and paymenits.

ARTICLE V
BILLING

3l

. f«'-x:ﬁ
s’

ARTICLE V1
DEFAULTS AND REMEDIES

6.1  Events of Defaull. An "Event of Default” shall mean, with respect to a Party
("Defaulting Party"), the occrrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shal! at any
time prove to be false or misleading in any respect material to this Agreement;

6.1.2  the failure of the Defautting Party to materially perform any covenant set forth
in this Agreement (except to the extenl constituting a separate Event of Default,)
and such failure is not cured within five {5) Business Days after written nolice
thereof 1o the Defaulting Party;

6.1.3 the Decfaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets 10, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferee entity fails o assume all of the obligations of such Party under this
A greement;
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6.1.4 the failure to make when due, any payment required pursuant 1C this Agreement if .
such failure is not remedied within five {(5) Business Days aftesr written notice of
such failure is given by the other Party; or

6.1.5  the Defaulting Party (i) files a petition or otherwise commences O acquiesces in a
pracceding under any bankruptey, insalvency, reorganization of similar law, or has
any such petition filed or commenced against it and such petition is nol withdrawn
or dismissed wathin thirty (30) days aficr such fiting, (ii) makes an asstgnment or
any gcneral arrangement for the benefit of creditors, (iii) otherwi e becomes
bankrupt or insolvent (hawever evidenced), (iv) has a liquidator, administratar,
receiver, trustee, conservator or similar official appointed withre spect to it or any
substantial portion of its property or assels, or (v) is unable to pay its debts as they
fall due.

6.2 Remedies upon an Event of Default. Upon the accurrence (and conti nuation beyond the

wghRlicale Default with to

ARTICLE VIX
DUTY TO MITIGATE ' .

7.1 DUl:[. 1o Mitipate. Each Party agrees that it has a duty to mitigate damages and covenants
that it will use commerciaily reasonable efforts o minimize any damagres it may incur as
a result of the other Panty's performance or non-performance of this Agreement.

ARTICLE VIII
GOVERNING LAY - DISPUTE RESOLUTION

8.3 Goveming Law and Jurisdiction. This Agreement and the rights and duties of the Partics
htfrcundcr shall be govermed by and construed, enforced and performed in accordance
with the laws of the state of Ohio.

8.2  Dispule Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreemenl, or the breach thereof, shall be resolved fully and finally by binding asbitration
under the Commercial Rules, but not the administration, of the Arnerican Arbitration
Ass_ociation. except to the extent thal the Commercial Rules conflict with this provision, in
\:Jhlch evenl, this Agreement shall control. This arbitration provisier: shall not limit the
right of either Parly prior to or during any such dispute (o seek, use, and employ ancillary
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the puposes
maintaining the status quo until such time as the arbitration award is rendered or the
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E dispute is gtherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio aud
the laws of Ohio shall govem the construction and interpretation of this Agreement, excepl
to provisious relaied to conflict of laws. Within ten (10) Business Days of scrvice of a
Demand for Arbitration, the partics may agrec upon a sole arbitrator, or if a sole arbitrator
cannot be agreed upon, a pane! of three arbitrators shall be named. One arbitrator shall be
sclected by CRS and NN . <rowlcdgeable, disintercsted and
impastial arbitrator shall be selected by the two arbitrators so appointed by de parlif:s. if
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
(10) Business Days, then either Party may apply to any judge in any court of competent
Jurisdictiou for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the excliange of information that is provided to the arbivator(s) by
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and
compensatlory damages. and shall not have the authorily to award punitive damages or
other non-compensatory damages. The decision of the arbitrator{s) shall be rendered
within ninety {30) Business Days afer the date of the selection of the arbitrator(s) or
within such period as the Parties may otherwisc agree. Each Party shall be responsibl e for
the fecs, expenses and costs incurred by the arbitrator appointed by each Party, and the
fees, expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally
by the Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce thedecision of
the arbitrator(s) and to obtain a judgment thereotr.

Notwithstanding the foregoing, the Parties muy caucel or terminate this A greement in
accordance with its terms and conditions without being required to follow the procedures

| E sel forth in this Article.

ARTICLE IX
MISCELLANEOUS

9.t Representations and Wamanties. On the Effective Date and on the date of entering into this
Agreement, each Parly represents and warrants 1o the other Party that: () it is duly
organized, validly existing and-in good standing under the laws of the jurisdiction of its
formation and is qualificd to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligations wuder this
Agreement and any ather documentation relating 1o this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do
Not violate any of the terms aud conditions in its goveming documents, any contracts to
which it is a party or any law, rule, regulation, order ot similar provision applicable ta it;
(d) this Agreement and each other document cxecuted and delivered in accordance with
this Agrecment constitutes its legally valid and binding obligation enforceable against it in
accordance with its erms; () there are no bankruptey proceedings pending or being
contemplated by it or, to its knowledge, threatened against it; (f) there is not pending or, to
its knowledge, threatened against it or any of its affiliates any legal proceedings thal could
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malerially adversely affect its ability te perform its obligation under this Agreement or any
other document relating to this Agreement; (g) no Event of Default or ev ent which, with the
giving of notice or 1apse of time, or both, would constitute an Event of Iefault with respect
to it has occurred and is continuing and no such event or circumstance would occur as a
result of its entering into or performing its obligations under this Agreement or any other
document relating to this Agreement or any Transaction; and (h) it is acting for its own
account, has made its own independent decision to enter into this Agreement and as to
whether such Agreement is appropriate or proper for it based upon its 0 vwwn judgment, is not
relying upon the advice or recornmendations of the ather Party in so doirag, and is capable of
assessing the merits of and understanding and understands and accepts, the terms,
conditions and risks of this Agreement,

9.2  Assighment. This Agreement shall be assignable by CRS without the il e
provided such assignment is to any other direct or indirect subsidiary of Cinergy Corp.
provided that such direct or indirect subsidiary has an equivalent or higher credit rating
than CRS. Any other assignment by cither Party of this Agreement or any rights or
obligation liereunder shall be made only with the written consent of the other Party, which

consent shall not be unreasonably withheld. o i

9.3 Notices. All notices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be defivered by letter, Facsimile or other
documentary form. Notice by regular mail shall be deemed to have been received three
(3) Business Days afier it has been sent. Notice by facsimile or hand delivery shall be
deemed to have been received by the close of the Business Day on which it was (ransmitted
or hand delivered {(unless transmitted or hand delivered after close of norrual business hours,
in which case it shall be deemed 1o have been received at the close of the next Business
Day). Notice by ovemight or courier shall be deemed to have been received two (2)

Business Days afier it has been sent. A Party may change its addresses by providing notice
of the same in accordance with this Section 9.3.

To CRS:_”

ro
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9.4  Genenl. This Agreement constitutes the entire agreement between the Partics relating (o
the subject malter contemplated by this Agrecment. This Agreement shall b considered
for all purposes as prepared through the joint cfforts of the Panies and shall not be
construed against one¢ Parly or the olier as a result of the preparation, substitution,
submission or gther event of negotiation, drafiing or execution hercof. No amendment ot
modification to this Agreemnent shall be enforceable unless set forth in wiiting and
executed by both Parties. This Agrecment shall not impart any rights enforceable by any
third party {other than 2 permitted successor or assignee bound to this -Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any appiicable court of lgw
or regulatory agency or deemed untawful because of a statutory change will not otherwise
affect the remaining fawful obligations that arise under this Agreement. The headings
used herein are for convenience and weference purposes only. Al indempnity and audit
rights contained herein shall survive the termination or expiration of this Agrement for
three (3) years.

95  Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants or
advisors who have a necd to know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regutation, or in

connection with any court or regulatory proceeding applicable to such Parly; provided,
J : however, each Party shall, 1o the extent practicable, use reasonable efforts to prevent or
limit the disclosure. The Parties shall be entitled to all remedies available at law or in
equity (0 enforce, or seek relief in connection with, this confidentiality obligation.

9.6  Counterparts. This Agrecment may be separately executed in counterparts each of which
when 50 executed shall be deemed to constitute one and the same Agreement.

9.7  This Agreement supersedes and replaces the agreement betwecn q
SR Dusicg the term of this Agrecment, it supersedes and repiaces any other
agreements between the Parties or their affiliates related to PUCO Case No. 99-1658-EL-ETP.

Upon the temmination of this Agreement, any other settlement agreements between the Parties or

their affiliates related to PUCO Case No. 99-1658-EL-ETP shall be in full force and effect
according to their original terms.
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The Partics have caused this Agreement (o be exocuted by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETALL SALES, LLC
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Customer Group:

“This agreemem pertains to the Tollowing
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b( OPTION AGREEMENT CON FIDTiNAgé LSPE‘?;ORE?ETARY
BY AND BETWEEN
CINERGY RETAIL SALES, LLC !
AND

This Option Agreement (the "Agreement”) is entered into as oflhism
m "Effective Date") by and between Cincrgy Retail Sales, LLC a Delaware
imil

iability company, and

WHEREAS SR i< « = of t: QU
and is located within the retail delivery service territory of The Cincinnati Gas ectric
Company (“CG&E").

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a
Certified Retail Electric Supplier (“CRES") and has the authority to engage in the sale of
electrical power af retail;

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option.

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Parties agree as follows:

ARTICLEL
DEFINTTIONS

The following definitions and any terms defined in this Agreement shall apply
hereunder.

"Affiliale™ means, with respect to any person, any other person (other than an individual) thar,
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under
ctommon conlrol with, such person. For this purpose, "control” means the direct or indirect
ownership of ten (10) percent or mare.

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for

1{“53"*353; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastemn prevailing
lime, unless otherwise agreed to by the Partics in writing.

“Counterparty’s Maximum Demand” means Counterparty's _

Cinergy Corporate Records

3016267
J@ . i

. Document Code
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“Capacity” has the meaning set forth in any Transmission Provider's tarff or MISO’s
transmission tani(f, as amended from time to time, or as defined in any trnsmission tanff of a
successor Lo MISO.

"Contract Pricc” means the price in SUS as set forth in Exhibit B to be paid by Counterparty to
CRS for the purchase of the Energy under this Agreement.

“Defaulting Party” shali have the meaning specified in Section 6.1.

"Energy" means electric energy of the character commonly known as fhree-phase, sixty hertz
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWh).

“Eveut of Default" shall have the meaning specificd in Section 6.1.

"EERC" means the Federal Encrgy Regulatory Commission or any successor agency thereto.

"Fign" means, with respect to a Transaction, that the only excuse for the fzilure to deliver Energy

by CRS or the failure (o receive Energy by the Counterparty is Force Majeure or the other Party's
faiture to perform.

“FuIII_{ uiremnents Ener y" means, excepl as provided herein, that

“Interest Rate” means, for any date the lesser of (a) two (2) percent over the per annum ate of

interest equal to the prime lending rate {"Prime Rate”) as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate.

‘MW" means megawatt.

"

Term" shall have the meaning specified in Article 4.1.

“Transmission Providers” means the entity or entities transmitting or transporting the Bnergy
on behalf of CRS or g

ARTICLE Ii
OPTION

2.1  Coumerpasty currenily receives its electric service from The Cincinnati Gas & Electric
Company (“CG&E") pursuant to the applicable tarifls rates or will provide notice that it
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will take electric service from CG&E in accordance with applicable CG&E tasiff
requirements.

ARTICLE III
CRES POWER CONTRACT TERMS

In the event ¢

b. Transmission Service and Charges. Trausmission sesvice will be provided in
accordance with the open gccess transmission tariff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consisient with the otherwise applicable CG&E retail tariff rates and riders as
they may be amended, from time to time, or any successor tanifT.

c. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change 10 Prices. As a retail sale, the power sale agreement is not subject to
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the jurisdiction of the FERC; nor shali either Party seek to have the FERC
assert jurisdiction over the Agreement. However, to the extent that either the
FERC or the Public Utililies Commission of Ohio asserts jurisdiction over the
Agreement, the Parties agree that the Contract Price specified above is just and
reasonable and_consistent with the public intercsk ;

Aot
” -
h .

¢. Term. The term of the power sale agreement shall be through _

e

ARTICLE IV
TERM OF AGREEMENT

4.1

Agreement Term and Effective Date. This Agreement shall become effective upon

4.2 Afier Termination. The applicable provisions of this Agreement shall continue in effect

ot after termination thercof 1o the extent necessary to provide for final billing, billing
L L edjustments and payments. .
ARTICLE V
BILLING

ARTICLE V1
DEFAULTS AND REMEDIES

6.1 Events of Default. An *Event of Default" shall mean, with respect to a Parly
("Defaulting Party"), the occurrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shall al any
time prove 1o be false or misleading in any respect material to this Agreement;

emti,,
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6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this
Agreement (excepl to the extent constiluting a separate Event of Default,) and
such failure is not cured within fileen (15) Business Days aﬁer wrillen notice
via certified mail thercof to the Defaulting Panty,

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers alf or substantially all of its assets to, another entity and, at thetime of such
consolidation, amalgamation, merger or (ransfer, the resulting, surviving or
transferee entity fails to assume zll of the obligations of such Party under this
Agreement;

6.1.4 the failurc 10 make when due, any payment required pursuant to this Agreement if
such failure is not remedied within fificen (15) Business Days afler writlen notice
via certified mai! of such failure is given by the ether Party; or

6.1.5 the Defauiting Party (i) files a petition or otherwise commences Or acquitsces in a
procecding under any banisuptcy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against il and such pelitionz is not withdrawm
or dismissed within thirty (30) days after such filing, {ii) makes an assignment or
any general arrangement for the benefit of ereditors, (iii) otherwise becomes
bankrupt or insolvent {however evidenced), (iv) has a liguidator, administrator,
receiver, trustee, conservator or similar official appointed with respectto it or any
rEubslantial portion of its properly or assels, or (v} is unable to pay its debis as they

all duye,

6.2 Remedies upon an Event of Defauit. Upon the ocourrence (and continiuation beyond the
applicable cure period) of an Event of Default with respect to a Defaulting Party, the Non-
Defaulting Party shall have the right to terminate this Agreement and exercisedl rights and
remedies available to it in law or in equity.

ARTICLE VI
LIMITATIONS; DUTY TO MITIGATE

7.1  Limitation of Remedies, Liability and Damages. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREGF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY 1S INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it will use commercially reasenable efforts to minimize any damages it may incur as
a result of the other Party's performance or non-performance ol this Agreement,

ARTICLE vHI
GOVERNING .LAW - DISPUTE RESOLUTION

Governing Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolution. Any claim, controversy or dispute arising out of or relaiing to this
Agreement, or the breach thereof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitration
Association, except to the extent that the Commercial Rules conflict with this provision, in
which event, this Agrecment shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute to seek, use, and employ ancillary,
Or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
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maintaining the status quo watil such time as the arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducled in Cincinnati, Ghio and
the laws of Qhio shall govern the construction and interpretation of this Agreement, except
(o provisions related to conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator
cennot be agreed upon, a panel of three arbitrators shall be named. Ome arbitrator shall be
selected by CRS and one shall be selected by Buyer. A knowledgeable, disintcrested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. IF
the arbitrators appointed by the parties cannot agree upon the third arbittator within ten
(10) Business Days, then cither Party may apply lo any judge in any court of competent
junsdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information (hat is provided to the arbitrator(s) by
the Pariies. The arbitrator(s) shall have the authorsity only to award equitable relief and
compensalory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
wilhin sixty (60) Business Days after the date of the selection of the arbitrator(s) or within
such period as the Parties may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
expenses and costs of the third arbitrator {(or single arbitrator) shail be borne equally by the
Partics. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Partics may cancel or terminate this Agreementin
accordance with its terms and conditions without being required to follow the procedures
s¢t forth in this Article.

ARTICLE IX
MISCELLANEQUS

Representations and Warranties. On the Effective Date and on the date of entering into this
Agrecment, ecach Party represents and wamants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in cach jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its oblipations under this
Agreement and any other documentation relating o this Agreement; (¢} the execution,
defivery and performance of this Agreement and any other documentation relating to this
Agreement are within iis powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its goveming documents, any contracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
(d) therc arc no bankruptcy proceedings pending or being contemplated by it or, to its
knowledpe, threatened against it; {(€) there is not perding or, to its knowledge, threatened
against it or any of its affiliates any legal proceedings that could materially adversely affect
#s ability to perform its obligation under this Agreement or any other document relating to
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this Agreement; (f) no Event of Default or ¢vent which, with the giving of notice or lapse .
of time, or both, would constitute an Event of Default with respect to it has occurred and is

continuing and no such event or circumstance would occur as a resull of its entering into or

performing its obligations under this Agreement or any other document relating to this

Agreement or any Transaction; and (g) 1t is acting for its own account, has made its own

independent decision to enter into this Agreement and as to whether such Agreement is

appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recommendations of the other Party in so doing, and is capable of assessing the merits of

and understanding and understands and accepts, the (erms, conditions and risks of this

Agreement,

9.2 Assipnment. This Agreement shall be assignable by CRS without the Counterparty's
consent provided such assignment is © any other direct or indircct subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit
rating than CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the writien consent of the other Party, which
consent shall not be unreasonably withheld.

9.3 Notices. All notices, requests, statements or payments shall be made as specified below,
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form’ provided there is some form of confirmation that the receiving party
actually received the notice. Noftice by repular mail shall be deemed to have been
received three (3) Business Days after it has been sent. Notice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
it was transmitied or hand delivered (unless transmitted or hand delivered afler close of .
normal business hours, in which case il shall be deemed to have been received at the close of
the next Business Day). Notice by overnight or courier shail be deemed to have beon
received two (2) Business Days after it has been sent. A Panly may change ils addresses
by providing notice of the same in accordance with this Section 9.3.

To CRS:

To Couaterparty:
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General, This Agreement constitutes the entire agreement between (he Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Parly or the other as a result of the preparation, substitution,
submission or other cveni of negotiation, drafting or execution hereof. Mo amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
execuled by both Parties. This Agreement shall not impart any rights enforceable by any
third party (other than a permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Parly shall be construed as a waiver of any
other defaull. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and refcrence purposes only. Ail indemnity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years.

Confidentiality. Neither Party shall disclose the terms or conditions of this Agresment to a
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or
advisors who have a need to know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any courl or rcgulatory proceeding applicable to such Panty, provided,
however, each Party shall, io the extent practicable, use reasonable efforts to prevent or
limi{ the disclosure. The Parties shall be entitled to all remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

Counterparts. This Agreement may be separately executed in counterparis each of which
when so exccuted shall be deemed to constitute one and the same Agreement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty and as well as any other sctiiement agreements
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cinergy entilies) agree to this provision.
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The Parties have caused this Agreement to be executed by their duly anthorized .
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC COUNTERPARTY

As te clause 9.7:

CINERGY CDORF

‘, ' 10
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BY AND BETWEEN

CINERGY RETAIL SALES, LLC

AND

LI

This Option Agreement (the "Agrecment”) is entered into as of this

m(ﬂw "Effective Date") by and between Cinergy Retat
" & Delaware Jimited Jiabilily company '

RECITALS

WHEREASermberorthe
the purposes of this Agreement consists of y
Mﬁich are located within the retail celtvery service temritory of The Cincimnal
ectric Company (“CG&E").

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a
Certified Retail Electric Supplier ("CRES") and has the authority to engage in the sale of
electrical power ai retail;

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option,

NOW, THEREFORE, for and in consideration of the rautual covenants contained hercin,
the Parties agree as follows:

ARTICLE]
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply
hercunder. .

“Affiliate™ means, with respect to any person, any other person (other than an individual) that,
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is wder
common control with, such person. For this purpose, "control” means the direct or indirect
ownership of ten (10) percent or more.

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.n. eastem prevailing
time, unless otherwise agreed to by the Parties in writing,

—— A —_— . o ———
- - - P

Cinergy Corporate Records
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. T e

. Document Code ()92




CONFIDENT; AL LPROPRIETARY
TRADE SECREET

“Counterpany's Maximum Demand” means Counterparty's combined maximmum demand for all
crpaity

of Counlerpariy’s accounts as of—

“Capacity” hes the meaning set forth in any Transmission Provider's tariff or MISO's
transmission tanff, as amended from time (o time, or as defined in. any transnyission taniff of =
successor lo MISQ.

"Contract Price” means the price in $US as set forth in Exhibit B to be paid by Counterparty to
CRS for the purchase of the Energy under this Agreement.

“Defaulting Party™ shall have the meaning specified in Section 6.1.

"Energy" means electric encrgy of the character common!y known as thrce-phase, sixty hertz
eleclric energy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWh).

“Event of Default” shall have the meaning specified in Section 6.1.

"EERC" means the Federal Energy Regulatory Commission or any successor agency thereto,

"Firm" means, with respect to a Transaction, that the only excuse for the failure to deliver Energy
by CRS or the failure to receive Energy by the Counterparty is Force Majeure or the other Party's
failure to perform.

* means, except as provided herein, that

"Interest Rale” means, for any dale the lesser of (a) two (2) percent over the per annum e of
interest equal lo the prime lending rale ("Prime Rate™) as may be published from time lo time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful inlerest rate.

"MW* means megawatt.

*Texm" shall have the meaning specified in Article 4.1,

"ITrensmission Providers” means the entity or cntilies ransmitting or transporting the Energy
on behalf of CRS or

ARTICLE N
OPTION

2.1 Counierparty currently receives ils electric service ‘from The Cincinnati Gas & Electric

0383
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Company (“CG&E") pursuatt 1o the applicable tariffs rates or will provide nolice that it
will take electric service from CG&E in accordance with applicable CG&E tanff
requirements. T

22

2.3

24

2.5

ARTICLE ITH
CRES POWER CONTRACT TERMS

3.1 In the evenmt CRS excrcises its option, the power sale agreement between CRS and
Counterparty shall include the following tesms:

a.

b. Transmission Service and Charges. Transmission service will be provided in
accordance with the open access transmission tadff of the Midwest
indcpendent Transmission System Operator, Ine. Charges will be assessed
consistent with the otherwise applicable CG&E retail tariff rates and riders as
they may be amended, from time to time, or any successor tariff.

c. Contract Price. The Contracl Price is set forth in Exhibits A and B.
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v d. Changc to Prices. As a retail sale, the power sale agreement is not subject to

: the jurisdiction of the FERC; nor shall either Party seek to have the FERC
assert jurisdiction over the Agreement. However, to the extent that cither the
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the .
Agreement, the Parties agree that the Contract Price specified above is just and
reasonable and consistent with the public interest, |

P

e. Term. The term of the power sale agreement shall be through_

ARTICLE IV
TERM OF AGREEMENT

4.1 eement_Term_and_Effective Date. This Agreement shall become effective upon
execution by the Parties. This Agreement shall exiend fromqlhrough and
includin ) unless terminated carlier in accordance with the terms of
this Agreemen enm ).

4.2  Afler Termination. The applicable provisions of this Agreement shall continue in effect

. |€ after termination thercof to the extent necessary to provide for final billing, billing
adjustments and payments.

ARTICLE V
BILLING

5.1

[insert account information)
ARTICLE V]
DEFAULTS AND REMEDIES

6.}  Events of Default. An “Event of Defauli” shall mean, with respect to a Party
("Defaulting Party"), the occurrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Parly herein shall at any
lime prove to be false or misleading in any respect materizl 10 this Agreement;

e —
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!" 6.1.2 the fajlure of the Defaulling Party to perform any covenant set forth i this
a Agreement {excepl (o the exlent constituting a separale Event of Defaull) and

such failure is not cured within fiftcen (15) Business Days after wrilten notice
via certified mail thereof 1o the Defaulting Party;

6.1.3 the Defaulting Parly consolidates or amalgamalcs with, mergess with or inlo, or
transfers all or substantially all of its asscls Lo, another entity and, al the timeof such
consclidation, amalgamation, merger or transfer, the resulting, surviving or
transferec cntity fails to assumc all of the obligations of suchx Party under this
Aprecincnt,

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if
such failure is not remedied within fiftecn (15) Business Days afler wrilien notice
via certified mail of such failure is given by the other Party; or

6.1.5 the Defaulling Party (i} files a petition or otherwise commences Or acquiesces in a
proceeding under any bankruptcy, inselvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (i) makes an assignment or
any general amangement for the benefit of creditors, {iii) otherwise becomes
bankrupt or insolvent (however evidenced), {iv} has a liquidator, administrator,
Teceiver, trustee, conservator or similar official appointed with respect to it or any
substantial portion of its property or assets, or (v) is unabic to pay its debis as they
fall due.

6.2 Remedies upon an Event of Defanlt. Upon the occumrence (and continuation beyond the

applicable cure peried) of an Event of Default with respect to a Defaulting Party, the Non-
Defaulting Party shall have the sight to terminate this Agreement and exercise all rights and
remedies available 1o it in 1aw or in equity.

Other Termination Events.

ARTICLE Vi1
LIMITATIONS; DUTY TO MITIGATE

7.1 Limitation of Remedies, Lizbility and Damages. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS

AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
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ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESSS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLYUUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LA W OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGORS LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH D IRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE W AIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE L. IABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUFTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMINITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN [MPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TQ BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE

DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN .

ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDA-TED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

uty to Mitigate. Each Party agrees that it has a duty to mitigate dama ges and covenants
that it will use commercially reasonable cfforts to minimize any damages it may incur as
a result of the other Party's performance or non-performance of this Agreement.

ARTICLE vInl
GOVERNING [LAW - DISPUTE RESOLUTION

Governinpg Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WTITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolution. Any claim, controversy or dispute arising out of or relating fo this
Agreement, or the breach thereof, shall be resotved fully and finally by binding arbitration
under'thc Commercial Rules, but not the administration, of the American Arbilration
Association, except o the extent that the Commercial Rules conflict with this provision, in
which event, this Agreement shall control. This arbitration provision shali pot limit the
nght o £ either Party prior to or during any such dispute 1o seek, use, and employ ancillary,
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or preliminary or penmanent rights and/or remedies, judicial or otherwise, for the purposes
maintaining the status quo until such time as the arbitration award s rendered of the
dispule is otherwise resolved. The arbitration shall be conducted in Cincinnati, Chio and
the laws of Ohio shall govem the construction and interpretation of this Agreement, excep!
to provisions related to confiict of laws. Withiu ten (10) Business D ays of service of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole abitrator
cannot be agreed upon, a panel of three arbitrators shali be narned. One arbitrtor shall be
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. £
the arbitrators appointed by the parties cannot agree upan the thind arbitrater within ten
(10) Business Days, then cither Party may apply 1o any judge in any court of competent
Jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Partics. The arbitrator(s) shall have the authority only to award equitable telief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60} Business Days after the date of the selection of the arbitrator(s) or within
such period as the Parties may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incured by the arbitrator appointed by each Party, and the fees,
expenses and costs of the third arbitrator {or single arbitrator) shall be borne equally by the
Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply Lo any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

| 5._, Notwithstanding the foregoing, the Parties may cancel or terminate this Agrecment in

accordance with its terms and conditions without being required to follow the procedures
set forth in this Anticle.

ARTICLE IX
MISCELLANEOQUS

9.1  Representations and Warranties. On the Effective Date and on the dale of entering into this
Agreement, each Parly represents and warranis to the other Party that: (a) it is duly
organized, validly existing and in good slanding under the laws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; (¢) the execution,
delivery and performance of this Agreement and any other documentation relating o this .
Agreement are within its powers, have been duly authorized by all necessary action and do
nol violate any of the terms and conditions in ils goveming documents, any contracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
{d) there are no banknuptcy proceedings pending or being contemplated by it or, lo its
knqwlcdge, threatened against it; (e) there is not pending or, (o its knowledge, threatenad
agamst it or any of its affiliates any legal proceedings that could materially adversely affect
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its ability to perform its obligation under this Agreement or any other document relating to
this Agreement; {f) no Event of Default or event which, with the giving of nolice or lapse
of lime, or both, would constituie an Event of Default with respect to it has occumred and is
continuing and no such event or circumstance would occur as a result of its entering into or
performing its obligations under this Agreement or any other document relating to this
Agreement or any Transaction; and (g) it is acting for its own account, has made its own
independent decision 10 enter into this Agreement and as (o whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recommendations of the other Party in so doing, and is capable of assessing (he merits of
and uynderstanding and understands and accepts, the terms, conditions and risks of this
Agreement,

Assignment. This Agreement shall be assignable by CRS without the Counterparty's
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an eguivalent or higher credit
rating than CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
consent shall nol be unreasonably withheld.

Notices. All notices, requests, stalements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, Facsiniile or other
documentary form® provided there is some form of confirmation that the receiving party
actually received the notice. Notice by regular mail shall be deemed to have been
received three (3) Business Days sfier it has been sent. Notice by facsimilc or hand
delivery shall be deemed to have been received by the close of the Business Day on which
it was transmitted or hand delivered (unless transmitted or hand delivered after close of
normal business hours, in which case it shall be deemed to have been received at the close of
the next Business Day). Notice by ovemight or courier shalt be dcemed to have been
recetved two (2) Business Days after it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3.

To CRS:

To Counterparty:
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General. This Agreement constilutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
conslrued against one Party or the other as a resull of the preparation, substitution,
Submission or other event of negotiation, drafting or execution hereof. No amendment or
modification lo this Agreement shall be enforceable unfess set forth in writing and
executed by both Parties. This Agreement shall not impart any rights enforceable by any
third party (other than a permitted successor or assignee bound (o this Agreement), No
waiver by a Party of any default by the other Parly shall be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. AW indemnity and audit
rights contained herein shall survive the termination or expirdtion of this Agreement for
three (3) years.

Confidentiality. Neither Party shall disclosc the terms or conditions of this Agreement o a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountan(s or
advisors who have a need to know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or
limit the disclosure. The Parties shall be entitled to all remedies evailable at law or in
equity to enforee, or seek relicf in connection with, this confidentiality obligation.

Counerparts, This Agreement may be separately executed in counterpasts each of which
when so execuled shall be deemed to constitute one and the same Agrcement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated and as well as any other scttlement agreements
between Counterparty and Cinergy Corp. ot any other Cinergy entity related to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cinergy entilies) agree to this provision.
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The Parlies have caused this Agreement ta be executed by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC

-

As to clause 9,7;

CINERG
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CINERGY RETAIL SALES, LLC

AND

This Option Agreement (the “Agreement”) is entered into as of lhiM
m"ﬁﬂwi"e Date") by and between Cinergy Retail Sales, LLC (" a Delaware

imited liability company, and .
a "Party” or collectively the "Parties”).

RECITALS

ecinic Company (“CG&E™).

WHERFEAS, CRS has been certified by the Public Utilities Commission of Ohio as &
Certified Retail Electric Supplier (“CRES™) and has the authority to engage in the sale of
electrical power at retail;

f“ WHEREAS, CRS and Counterparty desire 10 establish terms and condition for this option.

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Parlies agree as follows:

ARTICLE 1
DEFINITIONS

The following definitions and any 1erms defined in this Agreement shall apply
hereunder.

Affiliate” means, with respect to any person, any other person {other than an individual) that,
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under
common control with, such person. For this purpose, "control” means the direct or indirect
ownership of tens (10) percent or more.

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. castem prevailing
time, unless otherwise apreed to by the Parties in writing.

“Counterparty’s Maximum Demand” mezns

tﬁ Cinerqgy Corporate Recoxds
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“Capacity” hss the meaning sel forth in any Transmission Provider's tariff or MISO’s
transmission tagiff, as amended from time to time, or as defined in any tranismission tanff of a

successor to MISO.

"Contract Price” means the price in $US as set forth.in Exhibit _

“Defaulting Party” shall have the meaning specified in Section 6.1.

"Energy" means efectric energy of the character commonly known as three-phase, sixty hertz
electric energy that is delivered at the nominal voliage of the Delivery Point, expressed in

megawatt hours (MWh).
“Event of Default" shall have the meaning specified in Section 6.1.

“EERC" means the Federal Energy Regulatory Commission or any successor agency thereto.

"Firm" means, with respect to a Transaction, that the only excuse for the faiture to deliver Ener

“Eull Requirements Energy"” means, except as provided herein, that

"Interest Rate" means, for any date the lesser of (2) two (2) percent over the per annum rte of
interest equal (o the prime lending rate ("Prime Rate™) as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawfiul interest rate.

"MW" means megawatt.

"Term" shall have the meaning specified in Article 4.1.

“Transmission Providers" means the entity or entities transmitting or transporting the Energy
on behalf of CRSS or Counterparty to the Delivery Point.

ARTICLE 1
OPTION

2.1 Counterparty currently receives ils electric service from The Cincinnati Gas & Electric
Company (“CG&E") pursuant to the applicable tariffs rates or will provide notice that it
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will take electric service from CG&E in accordance with appliicable CG&E tariff
fequirements.

ARTICLE 111
CRES POWER CONTRACT TERMS

In the evemt CRS

b. Transmission Service and Charges. Transmission service will be provided in

accordance with the open eccess transmission tariff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retail tariff rates and riders as
they may be amended, from time to time, or any successor tariff.

c. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change %o Prices. As a reiail sale, the power sale agreement is not subject to
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the jurisdiction of the FERC; nor shall either Party seck 1o have the FERC .
assert jurisdiction over the Agreement. However, to the extent that ather the

FERC or the Public Utilities Commission of Ohio asserls jurisdiction over the
Agreement, the Parties agree that the Contract Price specified above is just and

ARTICLE IV
TERM OF AGREEMENT

4.1 Agreemen Tenm and Effective Date. This Agreement shall become effective upon

execution by the Parties. This Agreement shall extend from R
unless terminated earlier in accordance with the tems of

15 Agreemnent{ lem ).

42 Afler Termination. The applicable provisions of this Agreement shall continue in effect

a!’c_er termination thereof to the exient necessary to provide for final billing, billing .
adjustments and payments. .
ARTICLE V
BILLING

3.1

ARTICLE VI
DEFAULTS AND REMED

6.1 Events of Default. An "Event of Defatl(" shall mean, with respect (0 a Party
{"Defaulting Party"), the occurrence of any of the following:

6.1.1 any representation or wamanty made by the Defaulting Party herein shall at any
time prove to be false or misleading in anty respect material to this Agreement;
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6.1.2  the failure of the Defaulting Party to perform any covenant set forth in this
Agreement (except to the extent constituling a separate Everrt of Default)) and
such failure is not cured within fifteen (15) Business Days after written notice
via certified mail thereof to the Defaulting Party;

6.1.3  the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers atl or substantially all of its assels to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferce entity fails to assume all of the obligations of such Party under this
Apreement;

6.1.4 the failure (0 make when due, any payment required pursuant to this Agreement if
such faiture is not remedied within fifieen (15) Business Days after written notice
via certified mai] of such failure is given by the other Party; or

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
ar dismissed within thirty (30) days after such filing, (ii) makes an assignment or
any general arranpgement for the benefit of creditors, (iii) otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator,
Teceiver, ruslee, conservator or similar official appointed with respectioit orany
substantial portion of ils property or assets, or (v} is unable to pay its debls as they
fall due.

Remedies upon an Event of Default. Upon the occurrence (and continuation beyend the

applica‘i)lc cure period) of an Event of Default with respect to a Defaulting Party, the Non-
Defaulting Party shall have the right to terminate this Agreement and exercise all rights and
remedics available to it in law or in equity.

ARTICLE vlI
LIMITATIONS; DUTY TO MITIGATE

Limitation of Remedies, Liability and Damages. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PR OVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
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MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCL.USIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES ATLAW ORIN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,

INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH

NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE, TO
THE BXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY 18 INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

D.L‘.!l{_lm_'l‘_igaﬁ. Each Party agrees tiat it has a dury to mitigate damages and covenants
that it will use commercially reasonable efforts to minimize any demages it may incur as
2 result of the other Party’s performance or non-performance of this Agreemeni.

ARTICLE VI
GOVERNING LAW - DISPUTE RESOLUTION

Governing Faw and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolution. Any chim, controversy or dispute arising out of or relating o this
Agreement, or the breach thereof, shall be resolved fully and finaily by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitration
Association, except to the exient that the Commercial Rules conflict with this provisien, in
v:'hich event, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute to seek, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
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maintaining the status quo until such time as the arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govem the construction and interpretation of this Agreement, excepl
to provisions related to conflict of laws. Within ten (10) Business Days of scrvice of a
Demand far Arbitration, (he parlies may agree upon a sole arbitrator, or if a sole arbitrator
cannol be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be
sclected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selocted by the two arbitrators so appoinicd by the parties. If
‘the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
(10} Business Days, then either Party may apply to any judge in any court of competent
Jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days afier the date of the selection of the arbitrator(s) or within
such period as the Parties may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
expenses and costs of the third arbitrator (or single arbiirator) shall be borne equally by the
Parties, The decision of the arbitrator(s) shafl be final and binding and may not be
appealed. Any Pany may apply 1o any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Parties may cancel or terminate this A greement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE IX
MISCELLANEOUS

Representations and Wamanties, On the Effective Date and on the date of entering into this
Agreement, cach Party represents and wamanis to the other Party that: (2) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its busincss in each jurisdiction; (b) it has all
regulatory authorizalions necessary for il to-legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and condilions in its govemning documents, any contracts lo
which it is a panty or any law, rule, regulation, order or similar provision applicable to it;
(d) there are no banktupicy proceedings pending or being contemplated by it or, to its
knowledge, threatened against it; (¢} there is not pending or, to its knowledge, threatened
?Bainsl it or any of its affiliates any legal proceedings that could materially adversely affect
its ability to perform ils obligation under this Agreement or any other document relating to
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{ ™y this Agreement; (f) no Event of Default or event which, with the giving of notice or lapse
o of time, or both, would constitute an Event of Default with respect to it has occurred and is .
continuing and no such event or circumstance would occur as a result of its entering into or

performing its obligations under this Agreement or any other document relaling to this

Agreement or any Transaction; and (g) it is acting for its own account, has made ils own

independent degision fo enter into this Agreement and as to whether such Agrecment is

appropnate or proper for it based upon its own judgment, is not relying; upor the advice or
recommendations of the other Party in so doing, and is capable of assessing the merits of

and understanding and understands and accepts, the terms, condiiorts and risks of this

Agreement.

9.2  Assignment, This Agreement shall be assignable by CRS without the Counterparty’s
consent provided such assignment is lo any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit
raling than CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the writien consent of the other Party, which
consent shall not be unreasonably withheld.

9.3 Nofices. All notices, requests, statements or payments shall be made as specified below.
Nolices required to be in writing shall be delivered by letter, facsimile or other
documentary form’ provided there is some form of confirmation that the receiving party
actually received the notice. Notice by regular mail shall be desmed to have been
reccived three (3) Business Days afier it has been sent. Nolice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
it was trapsmitted or hand delivered (unless transmitled or hand delivered after close of .
normal business hours, in which case it shall be deemed to have besn received at the close of
the next Business Day). Nolice by overnight or courier shall be deemed to have been
received (wo (2) Business Days after it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3.

To CRS;

Te Covnterparty:
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General. This Agreement constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agrecment. This Agreement shall be considered
lor all purposes as prepared through the joint efforts of the Parties and shall not be
constreed against one Paty or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafiing or exccution hereof. No amendment or
modification 1o this Agreement shall be enforceable unless set forth in writing and
cxeculed by both Parties. This Agreement shall not impart any rights enforceable by any
third party (other than a pemmitted successor or assignee hound to this Agresment). No
waiver by a Parly of any defaull by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years.

Confidentiglity. Neither Party shall disclose the terms or conditions of this Agrecment 1o a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants or
advisors who have a need to know such information and have agreed to keep such terrns
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party, provided,
however, cach Party shall, to the extent practicable, use reasonable efforts to prevent or
limit the disclosure. The Parties shall be eniitied to all remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

Counterparts. This Agreement may be separately executed in counierparts each of which
when so executed shall be deemed to constitute one and the same Agreement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty and as well as any other settlement agreements
between Counterparly and Cinergy Comp. or any other Cinergy entity related to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cinergy entities) agree to this provision.
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ot The Parties have caused this Agreement lo be executed by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAII SALES, LLC : COUNTERPARTY

SO

B

As to clause 9.7,
CINERGY C

FLa

v 10
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‘ OPTION AGREEMENT CONFIDENTIAL PROPRIETARY
BY AND BETWEEN TRADZ SECRET
CINERGY RETAIL SALES, LLC
AND
This Option Agreement {the "Agrecment”) is entered into as of tm%
(the "Effective Date") by and between Cinergy Retail Sales,
mited liability company, and
("Counterparty”), a corporation {each individually a "Party" or CO ely t s ).
RECITALS
WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a
Certified Retail Eleciric Supplier ("CRES™) and has the authority to engage in the sale of
= electrical power at retail;
\; WHEREAS, CRS and Counterparty desire to establish terms and condition for this option.
NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Parties agree as follows:
ARTICLE 1
DEFINITIONS

The following definitions and any terms defined in this Agrecment shall apply
hereunder,

"Affiliate™ means, with respect to any person, any other person (other than an individual} that,
directly or indirectly, through one or more intermediaries, controls, or is comrolled by, or isunder
common control with, such person. For this purpose, “control” means the direct or indirect
ownetship of ten (10) percent or more.

“Busingss Day™ means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open a1 8:00 a.m. and close at 5:00 p.m. castem prevailing
time, unfess otherwise agreed to by the Parties in writing, '

“Countrpany’s Maximum Demand” means ¢

Cinergy Corporate Records
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“Capacily” has the meaning set forth in any Transmission Provider's tariff or MISO's
transmission tariff, as amended from time to time, or as defined in any transmission tarff of a

successor 1o MISQ.

“Contract Price” means the price in $US as set forth in Exhibit B to be paid by Counterparty to

CRS for the purchase of the Energy under this Agreement.

“Defaulting Party” shall have the meaning specified in Section 6.1

"Encigy” means electric encrgy of the character commonly known as three-phase, sixty hertz

electric energy that is delivered at the nominal voitage of the Delivery Point, expressed in
megawalt hours (MWh).

“Event of Defayls” shalf have the meaning specified in Section 6.1.

"EERC" means the Federal Energy Regulatory Commission or any successor agency thercto.

"Eim" means, with respect to a Transaction, that ﬁm—

"Injerest Rate" ieans, for any date the lesser of () two (2) percent over the per annum rate of
interest equatl o the prime lending rate (*Prime Rate") as may be published from time to time in
the Federal Reserve Statistical Release H. 15; o (b) the maximum lawful interest rate.

"MW" means megawal.

"Term” shall have the meaning specified in Article 4.1.

T

T

is5ion Providers® means the entity or entities transmitting or transporting the Energy
on behalf of CR S or Counterparty to the Delivery Point.

ARTICLE
OPTION

2.1 Counterparty cumently receives its electric service from The Cincinnati Gas & Electric

Company (“CG&E™) pursuant to the applicable tariffs rates or will provide notice that it
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will take electric service from CG&E in accordance with applicable CG&E rariff
requirements.

2.2

= ARTICLE W
\.‘ CRES POWER CONTRACT TERMS

a. Energy Quantity and Type.

b. Transmission Service and Charges. Transmission service will be provided in
accordance with the open access traasmission tariff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E retail tanff rates and riders as
they may be amended, from time to time, or any successor tariff.

<. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change to Prices. As a retail sale, the power sale agreement is not subject to
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i = the jurisdiction of the FERC; nor shall either Party seek to have the FERC
o assert jurisdiction over the Agreement, However, 10 the extent that either the
FERC or the Public Utilities Commission of Ohio assents jurisdiction over the
Agreement, the Partics agree that the Contract Price specified above is just and
reasonable and consistent with the

e. Temm. The term of the power sale agreement shall be through-

ARTICLE IV
TERM OF AGREEMENT

41  Agreemem Term and Effeciive Date. This Agreement shall become effective upon

execution by the Partics. This Agreement shall extend ﬁom“
P 1 <5 terminated earlier in accordance with the tems of

this Agreement (“Term™).

42  After Termination. The applicable provisions of this Agreement shall continue in effect

£ ﬂﬁFr termination thereof to the extent necessary to provide for final billing, billing
) - adjustments and payments. .
ARTICLE V
BILLING
51 Payment

T

ARTICLE VI
DEFAULTS AND REMEDIES

6.1  Evenls of Default. An "Event of Defaul* shall mean, with respect to a Party
{("Defaulting Party™), the occurrence of any of the following:

~,_
-9
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6.1.1 any representation or warranty made by the Defaulting Party herein shall at any
time prove to be false or misleading in any respect material to this Agreement;

6.1.2 the failure of the Defaulting Party to perform any covenant set forth in this
Agreement (except to the extent constituting a separate Event of Defwilt,) and
such failure is not cured within fifieen (15) Business Days after writien notice
via certified mail thereof to the Defaulting Party,

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferee entity fails to assume all of the obligations of such Party under this
Agreement;

6.1.4  the failure to make when due, any payment required pursuant to this Agreement if
such failure is not remedied within fifteen (15) Business Days after written notice
vig certified mail of such failure is given by the other Party; or

6.1.5 the Defaulting Party (j) files & petition or otherwise commences or acquiesces in a
Proceeding under any bankruptey, insolvency, reorganization or similar law, or has
any such petiticn filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or
any general arrangement for the benefit of creditors, (i} otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a jiquidator, administrator,
receiver, trustee, conservator or similar official appointed with respect o it or any
:ubstantia!-portion of its property or assets, or (v} is unable to pay its debts as they

all due. '

Remedi n gn Event of it. Upon the occurrence (and continuation beyond the
applicable cure period) of an Event of Default with respect to a Defaulting Party, the Non-

Defaulting Party shall have the right to terminate this Agreement and exercise ali rights and
remedies gvailable to it in law or in equity.

ARTICLE VII
LIMETATIONS; DUTY TO MITIGATE

Limitation of jes, Liability and Damages. THE PARTIES CONFIRM THAT THE
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EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES ATLAW OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS

. EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE Y_JABLE FOR ANY

CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN [IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE 1S SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate, Each Party agroes that it has a duty 1o mitigate damages and covenants
that it will use commercially reasonable efforis to minimize any damages it may incur as

a result of the other Party's performance or non-performance of this Agreesment.

ARTICLE VI
GOVERNING LAY - DISPUTE RESOLUTION

Goveming Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER. SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LQCATED IN HAMILTON COUNTY OHIO.

Dispute tion. Any claim, controversy or dispute arising out of or relating 10 this
Agreement, or the breach thereof, shalj be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitmtion
Association, except to the extent that the Commercial Rules conflict with this provision, in
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which event, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute to seek, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
maintaining the status quo until such time as the arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govern the construction and interpretation of this Agreement, except
10 provisions related 1o conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shali be selected by the two arbitraiors so appointed by the parties. If
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
(10) Business Days, then cither Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Partics, The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days afier the date of the selection of the arbitrator(s) or within
such period as the Partics may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
expenscs and costs of the third arbitrator (or single arbitrator) shall be borne equally by the
Parties. The decision of the arbitrator(s) shatl be final and binding and may not be
appeaied. Any Party may apply to any court having jurisdiction 10 enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Partics may cance! or terminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE IX
MISCELLANEOUS
Represeptations and Warranties. On the Effective Date and on the date of entering into this

Agreement, each Party represents and warrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations mecessary for it to legally perform its obligations under this
Agreememt and any other documentation relating to this Agreement; () the execution,
delivery and performance of this Agreement and any other documentation relating (o this
Agreemeont are within its powers, have been duly suthorized by all necessary action and do
nol violate any of the terms and conditions in its governing documents, any contracts 10
which it is a party or any law, rule, regulation, order or similar provision applicsble to it;
(d) there are no bankruptcy proceedings pending or being contemplated by it or, to its
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knowledge, threatencd against it; (€) there is not pending or, lo its knowledge, threatened
against it or any of its affiliates any legal proceedings that could materially adversely affect .
its ability 10 perform its obligation under this Agreement of any other docutment relating to

this Agreement; (f) no Event of Default or event which, with the giving of notice or lapse

of time, or both, would constitute an Event of Default with respect to it has occurred and is

continuing and no such event of circumstance would occur as a resuit of jts entering Into o

performing its obligations under this Agreement or any other document relating to this

Agreement or any Transaction; and (g} it is acting for its own account, has made its own

independent decision to enter into this Agreement and as to whether such Agreement is

appropriate ar proper for it based upon its own judgment, is not relying upon the advice or
recommendations of the other Party i so doing, and is capable of assessing the merits of

and understanding and urderstands and accepts, the terms, conditions and risks of this

Agreemient,

9.2 Assignment, This Agreement shall be assignable by CRS without the Counterparty’s
consent provided such assignment is (o any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit
rating than CRS. Any other assignment by either Pasty of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
consent shatl not be unreasonably withheld.

9.3  Notices. All notices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form’ provided there is some form of confirmation thal the receiving party
acwally received the nolice. Notice by reguler mail shall be deemed to have been
reccived three (3) Business Days aRter it has been sent. Notice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
it was transmitted or hand delivered (umless transmitted or hand delivered after close of
normal business hours, in which case it shall be deemed to have been received at the dose of
the next Business Day). Notice by ovemnight or couricr shall be deemed to have been
received two (2) Business Days after it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3.

To CRS:

To Counterparty:
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Gengral This Agreement constitutes the eatire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shali be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafling or execution hereof. No amendment or
modification 1o this Agreement shall be enforceable unless set forth in writing and
cxecuted by both Panies. This Agreement shall not impart any rights enforceable by any
third party (other than a permitted successor or assignee bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered uniawful by any applicable court of Jaw
or regulatory agency or deemed untawful because of a statutory change will not otherwise
affect the remaining jawful obligations that arise under this Agreement. The headings
used herein are for convenicnce and reference purposes only, All indemaity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years.

Confidentiality. Neither Party shalt disclose the terms or conditions of this Agreement to a
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or
advisors who have & need to know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connpection with any counl or regulatory proceeding applicable to such Party; provided,
however, each Party shall, 10 the extent practicable, use reasonable efforis to prevent or
limit the disclosure. The Parties shall be entitled to all remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

Coupterparts. This Agreement may be separately executed in countesparts each of which
when 50 executed shall be deemed to constitute one and the same Agreement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated and as well as any other settlement agreemems
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCO
Case No. 99-1658-EL-ETP. By signing this Agreement, Countesparty, CRS and Cinesgy
Corp. (on behalf of all Cinergy entities) agree to this provision.
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The Parties have caused this Agreement 10 be executed by their duly authonzed
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC

*__.

Astoclause 9.7:
CINERGY C
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OPTION AGREEMENT
BY AND BETWEEN
CINERGY RETAIL SALES, LLC

AND

This Option Agreement {the "Agrcement™) is entered into as of lhis_thc

"Bffective Date"} by and between Cinergy Retail Sales, LLC (*CRS") a Delaware limited

liability company, and —(j@ individually

a "Party" or collectively the "Parties™).

RECITALS
power service from The Cincinnatt eciric Company on melered accoun

listed on Exhibit C,

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a Cerlified

Retail Electric Supplier (“CRES™) and has the authority to engage in the sale of electrical power at
retail;

wisness,cxs s (R

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, the
Parties agree as follows:

ARTICLE !}
DEFINITIONS

The following definitions and any terms delined in this Agreement shall apply
hereunder.

"Affiliale” means, with respect to any person, any other person {other than an individual) that,
directly of indirectty, through one or more intermediaries, controls, or is controlied by, or is under
common comtrol with, such person. For this purpose, "control" means the direct or indirect

——— -
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L’ " ownership of ten (10) percent or more.
" "Base Contract Price" means the price in SUS as set forth in Exhibit B to be SN NENNND .

for the purchase of Generation and Transmission service under this Agreement.

"Business Day" means a day on which Federal Reserve member banks in Ohio are opent _for
business; and a Business Day shall open al 8:00 am. and close at 5:00 p.m. eastem prevailing
time, unless otherwise agreed (o by the Parties in writing.

“Maximum_Demand” means

“Capacity” has the meaning set forth in any Transmission Provider’s tariff or MISO’s
transmission (ariff, as amended from time (o lime, or as defined in any transrnission tariff of a
successor to MISQ. .

“Defaulting Party*’ shall have the meaning specified in Section 6.1.

"Energy" means electric energy of the character commonly known as three-phase. sixty hertz,
clectric energy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWh).

,-f:' y “Event of Default" shall have the meaning specified in Section 6.1. .

“FERC" mcans the Federa! Energy Regulatory Commission or any successar agency thercto.

"Fiom" means iii ﬂi onii €Xcuse M deliver Energy by CRS or the failure (o receive

“Full Requirements Energy”’ means,

"Interest Rate" means, for any date the lesser of (a) two (2) percent over the per annum rate of
interes! equal to the prime lending rate ("Prime Rate™) as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate.

"MW" means megawatt.

"Term" shall have the meaning specified in Axticle 4.1.

"Transmission Providers" means the entity or entities transmitting or transporting the Energy
on behalf of CRS or otnl.
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ARTICLE I
OFTION

2.1 m&mly purchases its generation eleciric service from The Cincinnati Gas &
‘ mpany (“CG&E™) pursuant 1o the applicable tariffs or will provide notice by

that it will purchase generalion electric service from CG&E starting
in accordance with applicable CG&E tariff requirements.

22

ARTICLE Il
CRS POWER CONTRACT TERMS

3.1

a. Ener anttity and T
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b. Transmission Service and Charges. Transmission service will be provided in
accordance with the open access tansmission tanfl of the Midwest
Independent Transmission System Operator, Inc. or CG&E (or an affiliate on
its behalf), whichever is applicable, as filed with the FERC and as it may be
amended, from time to time, or any successor tarifF.

¢. Base Contract Price. The Base Contract Price is set forth in Exhibit B.

d. Change to Prices. As a retail sale, the power sale agreemeni is not subject to
the jurisdiction of the FERC; nor shall either Party seek to have the FERC
assert jurisdiction over the Agreement. However, to the extent that either the
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the
Agreement, the Parties agree that the Contract Prive specified above is just and
reasonable and consisient with the public interesl.

- ”\ E e. Temm. The term of the power sale agreement shall be through ” .

f.  Credit. The power sale agreement will have lerms and. conditions as similar as
possible to CG&E's existing unbundled tariffs. CRS will not require surety
bonds, deposits or other corporate guarantees.

g Adjusted Base Contract Price.

ARTICLE IV
TERM OF AGREEMENT

4.1  Agreement Term and Effective _Date. This Apreement shall become effective upon
~ execution by the Parties. This Agreement shall extend from

unless terminated eartier in accordance with the tems of
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‘ 4.2  Agreement Termination,

43  After Termination. The applicable provisions of this Agreement shall continue in effect
after termination thereof o the extent necessary to provide for final billing, billing
adjustments and payments,

ARTICLE V
BILLING

5.1

ARTICLE v1
DEFAULTS AND REMEDIES

6.1  Events of Defaull. An "Event of Default" shall mean, with respect to a Party
(‘Defaulting Pasty”), the occurrence of any of the following:

6.1.1 any representation or warranly made by the Defavlting Party herein shall at any
time prove to be false or misleading in any respect material to this A precment;

6.1.2 the failure of the Defaulling Party to maierially perform any covenant set forth
in this Agreement (except to the cxtent constituting a separate Event of Default,)
and such failure is not cured within five (5) Business Days after writien nofice
thereof to the Defaulting Party;

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or inte, or
transfers all or substantially all of its assets (o, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resuling, surviving or
transferee entity fails to assume all of the obligations of such Party under this

- 137
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0.1.4 the failure to make when due, any payment required pursuantto this Agreement if
such failure is not remedied within five (5) Business Days afler written notice of
such failure is given by the other Panty; or

6.1.5 the Defaulting Party (i) files a petition or otherwise commencesor acquiescesin a
proceeding under any bankruptcy, insolvency, reorganization orsiznilar law, or has
any such petition filed or commenced against it and such petition i s not withdrawn
or dismissed within thirty (30) days afler such filing, (i) makesan assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becomes
bankrupt or insolvent {(however evidenced), (iv) has a liquidator, administrator,
receiver, truslee, conservator or similar official appointed with respect to it orany
substantial portion of its property or assets, or (v) is unable to pay its debts as they
fall due.

6.2 &cmedlgg upon an, Event of Default. Upon the occurrence (and continuation beyond the
: _pepod) of an Event of Default with respecttoat)cfaulung Party, (RN

. . ARTICLE Vil ' N
Ay DUTY TO MITIGATE '

7.1 Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it will use commercially reasonable efforts to minimize any damages it may incur as
a result of the other Party's performance or non-performance of this Agreement.

ARTICLE VIII
GOVERNING LAW - DISPUTE RESOLUTION

8.1  Goveming Law and Jurisdiction. This Agreement and the rights and duties of the Parties
~ hereunder shall be governed by and construed, enforced and perfomed in accordance
with the laws of the statc of Ohio.

8.2 Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitration
Association, except lo the extent that the Commercial Rules conflict with this provision, in
which event, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute to seek, use, and employ anciilary, .
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or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
mamlzining the status quo until such time as the arbitration award is rendered or the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govern the construction and interpretation of this Agreemeat, except
to provisions related 1o conflict of laws. Within ten {({0) Business Days of service of a
Demand for Arbitration, the partics may agree upon a sole arbitratar, or if a sole arbitrator
cannot be agreed upon, a pane! of three arbitrators shall be named. One arbitrator shall be
selected by CRS and one shall%ﬂamwledgcablc. disinterested and
impartial arbitrator shall be sclected by the two arbitraiors so appointed by the parties. If
the arbitrators appointed by the parties cannot agrec upon the third arbitrator within ten
(10) Business Days, then cither Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within nincty (90) Business Days afier the date of the selection of the arbitrator(s) or
within such period as the Parties may otherwise agree. Each Party shall be responsible for
the fees, expenses and costs incurred by the arbitrator appointed by each Party, and the
fees, expenses and costs of the third arbitrator (or single arbitrator) shall be bome equally
by the Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtain a judgment thercon.

Notwithstanding the foregoing, the Parties may cancel or terminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE IX
MISCELLANEOUS

Representations and Warranties. On the Effective Date and on the date of entering into this
Agreement, each Parly reprosents and warrants to the other Panty that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified 1o conduct its business in cach jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; {c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agrecment are within its powers, have been duty authorized by all necessary action and do
not violate any of the terms and conditions in its goveming documents, any contracts to
which it is a party or any law, rule, regulation, order or similar pravision applicabie to it;
(d) this Agreement and cach other document executed and delivered in accordance with
this Agreement constitutes its legally valid and binding obligation enforceable against it in
accardance with its terms; (c) there are no bankruptcy proceedings pending or being
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9.2
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cantemplated by it or, to its knowledge, threatened against it; (f) thereis not pending or, to
its knowledge, threatened against it or any of its affiliates any lega) proceedings that couid
materially adversely affect its ability to perform its obligation under this Agrecment or any
o!hcr document relating to this Agreement; (g) no Event of Default or event which, with the
giving of notice or lapse of time, or both, would constitute an Event of Default with respect
10 it has occurred and is continuing and no such event or circumstance would occur as a
resull of its entering inle or performing its obligations under this Agreeament or any other
document relating to this Agreement or any Transaction; and (h) il is acting for its own
account, has made its own independent decision o enter into this Agreement and as to
whether such Agreement is appropriate or proper for it based upon its own judgment, is not
relying upon the advice or recommendations of the other Party in so doing, and is capable of
asses.sing the merits of and understanding and understands and accepts, the tems,
conditions and risks of this Agreement,

AsSipnment. This Agreement shall be assignable by CRS without

provided such assignment is to any other direct or indirect subsidiary of Cinergy Corp.
provided that such dircct or indirect subsidiary has an equivalent or higher credil rating
than CRS, Any other assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the writlen consent of the other Party, which
consent shall not be unreasonably withheld. .

Notices. All notices, requests, siatements or payments shall be-made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form. Notice by regular mail shall be deemed to have been received three
(3) Business Days after it has been sent. Notice by facsimile or hand delivery shall be
deemed 1o have been received by the close of the Business Day on which it was transmitted
or hand defivered (unless transmitted or hand delivered aRer close of normal business hours,
in which case it shall be deemed to have been received at the close of the next Business
Day). Notice by overnight or courier shall be deemed to have been received two (2)
Business Days after it has been sent. A Party may change its addresses by providing notice
of the same in accordance with this Section 9.3.

To CRS:

v

|
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9.4  General. This Agreement constitutes the entire agreement between the Pasties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or execution hereof. No amendment or
modificalion lo this Agreement shall be enforceable unless set forth in writing and
executed by both Parties. This Agreement shall not impart any rights enforceable by any
third party (other than a permitted successor or assignee bound to this Agreement). Ne
waijver by a Party of any default by the other Party shall be construcd as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and audit
rights contained herein shall survive the termination or expiration of this Agreement for
three (3) years.

9.5  Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants or
- advisors who have a need to know such information and have agreed to keep such terms
dé; confidential) except in order to comply with any applicable law, regulation; or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, cach Party shall, to the extent practicable, use reasonable efforts to prevent or
limit the disclosure. The Parties shall be entiled 10 all remedies available at law or in
equity to enforce, ot seek relief in connection with, this confidentiality obligation,

9.6  Counterparts. This Agreement may be separalely executed in counterparts each of which
whent so executed shall be deemed to constitute one and the same Agreement.

9,7  This Agreement supersedes and replaces the agreement between H
*ﬂpurit\g the term of this Agreement, it supersedes and replaces any other
agreements between ie Partics or their affiliates related (o PUCO Case No. 99-1658-EL-ETP.
Upon the temination of this Agreement, any other settlentent agrecmcnts between the Parties or
their affiliates related to PUCO Case No. 99—1658—EL—ETP shall be in full force and effect

according (o their original terms.
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The Patties have caused this Agreement to be exccuted by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC -

0
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Customer Group:
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CINERGY RETAIL SALES, LLC

AND

This Option Agreement {the *Agreement®) is entered into as of thism
“Effective Date") by and between Cinergy Rerail Sales, LLC (" C a Delaw

RECITALS

WHEREAS, is a member of the n
within the retail delivery service tetritory of The Cincinnati Gas
CCIriC ny &E™).

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a

» Certified Retail Electric Supplier (“CRES™) and has the authority to engage in the sale of
4‘7“‘ electrical power at retail;

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option.

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Parties agree as follows:

ARTICLE 1
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply
hereunder.

"Affiliate” means, with respect 10 any person, any other person (other thun an mdmdual) that,
directly or indirectly, through one or more intermediaries, contrals, or is controiled by, or is under

common control with, such person. For this purpose, “control” means the direct or indirect
owmership of en (10) percent or more.

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastem prevailing
time, unless atherwise agreed 1o by the Parties in writing.

— ey LA -——
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“Capacity” has the meaning set forth in any Transmission Provider's 1ariff or MISO's

transmisston (ariff, as amended from time to lime, or as defincd in any tmAnsmission tanff of a
successor to MISO.

“Contract Price" means the price in SUS as set forth in Exhibit B y( D
“Defaulting Party” shall have the meaning specified in Secticn 6.1.

"Egergy"” means electric energy of the character commonly known as thrce-phase, sixty hertz

cleciric energy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWh).

“Eyent of Default” shall have the meaning specified in Section 6.1.

"FERC" means the Federal Energy Regulatory Commission or any successor agency therelo.

"Firm" means, wnh respect to a Transaction, that the only excuse for the failure to deliver Energy

“Full Requirements Energy™ means,

"Interest Rate” means, for any date the lesser of (2) two (2) percent over the per annum raie of
interest equal to the prime lending rate (“Prime Rate®) as may be published from time to time in
the Federal Reserve Siatistical Release H. 15; or (b) the maximum lawful interest rate.

"MW" means megawatt.
"Term" shall have the meaning specified in Asticle 4.1.

“Iransmission Providers" means the entity or entities transmitting or transporting the Energy
on behalf of CRS ¢

.
[

s
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ARTICLE 11
OPTION

Counterparty curvently receives its electric service from The Cincinnati Gas & Electric
Company (“CG&E") pursuant to the applicable tariffs rates or will provide notice thart it
will take electric service from CG&E in accordance with applicable CO&XE 1ariff
requirements. ]

24

ARTICLE Il
CRES POWER CONTRACT TERMS

148




{ b. Transmission Service and Charges. Transmission service wilt be provided in
e accordance with the open access transmission tanff of the Midwest
Independent Transinission System Operator, Inc. Chages will be assessed
consistent with the otherwise upplicable CG&E retail taif¥ rates and riders as
they may be amended, from time to time, or any successor tariff.

¢. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change to Prices. As a retail sale, the power sale agreement is not subject to
the jurisdiction of the FERC; nor shall either Panty seek to have the FERC
assert jurisdiction over the Agreement. However, to the extent that either the
FERC or the Public Utilitics Commission of Ohio asserts jurisdiction over the
Agrecement, the Parties agree that the Contract Price specified above is just and
reasonable and consistent with the public interest.

¢, Term. The term of the power sale shall be through renewable
by mutual agreement for successive periods running from

. ARTICLE 1V
o/ TERM OF AGREEMENT

-t

4.1  Apreement Term and Effective Date. This Apreement shall become effective
. . the Parties. This Agreement shalt extend fron: ﬁ
Mﬂﬂinmeﬂ earlier in accordance with the t
] nt {*Term™).

After Termination. The applicable provisions-of this Agreement shall continue in effect

afier termination thereof to the extent necessary to provide for final billing, billing
adjustments and payments.

42

ARTICLE Y
BILLING
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ARTICLE VI
DEFAULTS AND REMEDIES

6.1  Events of Defaull. An “Event of Default” shall mean, with respect to a Pany
{"Defaulting Party™), the occurmrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shell at any
time prove to be false or misleading in any respect material 10 thiis Agreement;

6.1.2 the failure of the Defaulting Panty lo perform any covenant set forth in this
Agreement (except to the extent constituling a scparate Event of Default) and
such failure is not cured within fifteen (15) Business Days after written notice
via cerlified mail thereof to the Defaulting Party;

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets 1o, another entity and, at the time of such
consolidation, amalpamation, merger or transfer, the resulting, surviving or
transferce cntity fails to assume ali of the obhgatmns of such Parmty under this
Agresment;

6.1.4 the failure 10 make when due, any payment réquired pursuant to this Agreement if
such failure is not remedied within fifieen (13) Business Days after written notice
via cerified mail of such failure is given by the other Party; or

6.1.5 the Defaulting Pacty (i) files a petition or otherwise commences or acquiesces in a
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (it) makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becormes
bankrupt or insalvent (however evidenced), (iv) has a liquidator, administrator,
Teceiver, trustee, conservator or similar official appointed with respect to it or any

substantial portion of its property or assets, or (v) is unable to pay its debts as they
fall due.

6.2 Remedies upon an Event of Default. Upon the occurrence (and continuation beyond the
ith respect toa Defau[ung Party, (i
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7.1

7.2

ARTICLE VIl
LIMITATIONS; DUTY TO MITIGATE

l:.imitaligg of Remedies, Liability and Damages. THE PARTIES COINFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED N THIS

AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES S PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE- AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES ATLAW OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HMEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSILY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPFLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HERENN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it wit} use commercially reasonable efforts to minimize any damages it may incur as
a result of the other Party's performance or non-performance of this Agreement.
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ARTICLE V11
GOVERNING LAW - DISPUTE RESOLUTION

Goveminp Law and lurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED N ACCORDANCE WITIH THE
LAWS OF THE STATE OF QHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute Resolution. If a dispute arises between the Parties relating to this Agreement, the
Parties agree to use the following procedure prior to either Party pursuing other available
remedies: (A) A meeting shall be held promptly between the Parties, attended by
individuals with decision-making authority reparding the dispute, to attempt in good faith
L0 negotiate a resolution of the dispute. (B) If, within thirty (30) days after such meeting,
the Parties have not succeeded in negotiating a resolution of the dispute, they will jointly
appoint a mutually acceptable neutral person not affiliated with either of the Parties (the
“Neutral”) to act as a mediator. If the Parties are unable to agree on the Neutral within
fifteen (15) days, they shall seek assistance in such regard from the CPR Institute for
Dispute Resolution, Inc. (*CPR™). The fees of the Neutral and all other common fees and
expenses shall be shared equally by the Parties. (Cy The mediation may proceed in
accordance with CPR’s Model Procedure for Mediation of Business Disputes, or the
Parties may mutually establish their own procedure. (D) The Parties shalf pursuc
mediation in good faith and in a timely manner. In the event the mediation does not result
In resolution of the dispute within forty-tive (45) days, then, the parties shall pursue all
remedies available to it a law or in equity.

Notwithstanding the foregoing, 1he Parties may cance] or tertminate this Agreement in
accordance with its ternms and conditions without being required 1o follow the procedures
set forth in this Anicle.

ARTICLE IX
MISCELLANEOUS

Representations and Warranties. On the Effective Date and on the date of entering into this
Agreement, cach Party represents and warrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations necessary for it 1o legally perform its obligations under this
Agreement and any other documentation relating ta this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in iis goveming documents, any conlracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
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{d) there are no bankruptey proceedings pending or being conteniplaated by it or, to its .
knowledge, threatened against it; (e) there is not pending or, 10 its knowledge, threatened
ageinst it or any of its affiliates any legal proceedings that could materially adversely affect
its ability to perform its obligation under this Agreement or any other ciocument relating 1o
this Agreement; (f} no Event of Default or event which, with the giving of notice or lapse
of time, or both, would constitute an Event of Default with respect wit has occuned and is
continuing and no such event or circumstance would occur as a resull o fits entering into or
performing its obligations under this Agreement or any other documaent relating to this
Agreement or any Transaction; and (g) it is acting for its own account, has made its own
independent decision to enter into this Agreement and as o whether such Agreement is
appropriate or propet for it based upon its own judgment, is not relyingr upon the advice or
recommendations of the other Panty in so doing, and is capable of sss essing the merits of
and understanding and understands and accepts, the terms, conditior:s and risks of this
Apreement,

92  Assignment. This Agreement shall be assignable by CRS withowt the Counterparty's
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivalent or higher credit
rating than CRS. Any other assignment by cither Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
consent shall not be unreasonably withheld.

9.3 Notices. All notices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form’ provided there is some form of confirmation that the receiving party
actually received the notice. Notice by regular mail shall be deemed to have been
received three (3) Business Days after it has been sent. Notice by facsimile or hand
delivery shail be deemed to have been received by the close of the Business Day on which
it was transmitted or hand delivered (unless transmitted or hand delivered afier close of
normal business hours, in which case it shall be deemed to have been rec eived at the close of
the next Business Day). Notice by ovemight or courier shall be deemed to have been
received two (2) Business Days after it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3.

To CRS:
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9.4 General. This Agreement constitutes the entire agreement between the Parties relating to
the subject mauer contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or execution hereof, No amendment or
modification to this Agreement shall be enforceable unless set forth in wiiting and
executed by both Parties. This Agreement shali not impart any rights enforceable by any
third party (other than a permitted successor or assignee bound w0 this Agreement). No
waiver by a Party of any defanlt by the ather Party shall be construed as & waiver of any
other default. Any provision declared or rendered unlawful by auy applicable court of Jaw
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used hercin are for convenience and reference purposes anly. All indermnity and audit
rights contained- herein shall survive the termination or expiration of this Agreement for
three (3) years.

9.5 Confidentiality, Neither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or
advisors who have a need to know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, each Party shall, to the extent pructicable, use reasonable efforts to prevent or
limit the disclosure. The Parties shall be entitled to afl remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

9.6 Counterparts. This Agreement may be separately executed in counterparts each of which
when 5o executed shall be deemed to constitute one and the same Agreement,
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9.7  This Agreement supersedes and replaces in its entirety the agreement between CRS and

q nts
Counte dated and as well as any other sc}tlement agreeme
bctwccmzmerpany and Cinergy Corp. or any other Cinergy entity related to ?UCO
Case No. 99-1658-EL-ETP. By signing this Agref.fment, _C?unlerpany, CRS and Cinergy
Corp. (on behalf of all Cinergy entities) agree to this provision,

The Parties have caused this Agreement (0 be cxcfcutcd by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC COUNTERPARTY

As to clause 9.7:

CINERGY CORP.
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OPTION AGREEMENT RADE SELRE
BY AND BETWEEN
CINERGY RETAIL SALES, LLC
AND
This Option Agreement (the "Agreement”) is entered into as of this
(the "Effective Date") by and between Cinergy Retail Sates, LLC ("CRS") a Delaware limited

individually a “Party" of collectively the "Parties™).

RECITALS

WHEREAS, _.
and purchases™eloctric power service from 1t
on metered accounts listed on Exhibit C.

WH.EREAS= CRS has been certified by the Public Ulilities Commission of Ohio as a Certified
Rl:l?;l Electric Supplier (“CRES") and has the authority to engage in the sale of electrical power at
retail;

WHEREAS, CRS an_sh tenms and conditioﬁs for this option,

NOW, THEREFORE, for and in consideration of the mutusl covenants contrined herein, the
Parties agree as follows:

ARTICLEI
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply
hereunder.

"Affiligte" means, with respect to any person, any other person (other than an individuaf) that,
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is
under common control with, such person, For this purpose, "control® means the direct or

- .

‘Cinergy Corporate Records

A
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{_ indirect ownership of ten {10} percent or more. . ‘

“Base Contract Price" means the price in $US as set forth in Exhibit B o be paid y
CRS for the purchase of Generation and Transmission service under this Agre ement,

"Buysiness Day" means a day on which Federal Reserve member banks in Ohio are open for
business; and 2 Business Day shall open al 8:00 a.m. and close at 5:00 p.m. eastcm prevailing
time, unless otherwise agreed to by the Partics in wriling.

“Maximum Demand” means

Capagity” has the meaning set forth in any Transmission Provider's tarifl or MISQ’s
transmission tariff, as amended from time to time, or as defined in any transmission tariff of a
sugeessor to MISO.

“Defaulting Party” shall have the meaning specified in Section 6.1.
“Energy" means electric energy of the character commonly known as three-phase, sixty hertz

electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWh).

UC‘: “Eyent of Default” shall have the meaning specified in Section 6.1. .

“FERC" means the Federal Energy Regufatory Commission or any successor agency
thereto,

CRS or the failure 10

“Full Requirements Energy”

terest Rate™ means, for any date the lesser of (a) two (2) percent over the per annum rate of
interest equal 1o the prime lending tate (“Prime Rate™) as may be published from time to time
in the Federal Reserve Statistical Release H. 15; or (b) the meximum lawful interest rate.
"MW" means megawatt.

“Term" shall have the meaning specified in Article 4.1.

“Transmission: Providers” means the entity or entities transmitting or transporting the

Energy on behalf of CRS o-
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ARTICLE 1l
OFTION

will’ purchasc generation electric service from CG
no laler than @ in_accordance with applicable CG&E tarlff
requirements.

CINPNA

ARTICLE Il
CRS POWER CONTRACT TERMS

3.1
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. TLransmission Service and Charges. Transmission service will be provided in
accordance with the open access transmission tarff of the Midwest
Independent Transmission System Qperator, Inc. or CG&E (or an affiliate on
its behalf), whichever is applicable, as filed with the FERC and as it may be
amended, from time to time, or any successor tarifi.

c. Base Contract Price. The Base Contract Price is set forthin Exhibit B.

d. Chaage to Prices. As a retail sale, the power sale agreement is not subject to

the jurisdiction of the FERC; nor shall either Party seek to have the FERC
assert jurisdiction over the Agreement. However, to the exient that either the
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the
Agreement, the Parties agree that the Contract Price specified above is just and
reasonable and consistent with the public i

. Term. The term of the power sale agreement shall be through_-

f. Credit. The power sale agreement will have terms and conditions as similar as
possibie to CG&E’s existing unbundied wariffs. CRS will not require surety
bonds, deposits or other corporate guarantees,

ARTICLE IV
TERM OF AGREEMENT

4.1  Agreement Term and Effective Date. This Agrecement shall become effective upon
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execWlion by the Parties, This Agreement shall extend from W
. unless terminated earlier in accordance with the terms of
eclient (" Teym' ).

4.2  Apreement Termination,

43 ARer Termination. The applicable provisions of this Agreement shali continue in effect
after lermination thereof to the extent necessary to provide for final billing, billing
adjustments and payments.

ARTICLE V
BILLING

ARTICLE VI
DEFAULTS AND REMEDIES

6.1 Events of Defaulf, An "Event of Default™ shall mean, with respect to a Party
("Defaulting Party™), the occurrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shall al any
time prove 10 be false or misleading in any respect material to this Agreement;

6.12 the failure of the Defaulting Party to materially perfomm any covenant set forth

in this Agrecment (except to the extent constituling a separate Evemt of
Default,) and such failure is not curcd within five (5) Busincss Days after

163
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written notice thereof to the Defaulting Party,

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets to, another entity and, at the time of
such consolidatian, amalgamation, merger or transfer, the reswiting, surviving or

transferee entity fails to assume all of the obligations of such Party under this
Agreement;

6.1.4 the failure 10 make when due, any payment required pursuant to this Agreement if
such failure is not remedied within five (5) Busincss Days afler written notice of
such failure is given by the other Party; or

6.1.5 the Defaulting Party (i} files a pelition or otherwise commences or acquiesces in a
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or
any general arrangement for the benefit of creditors, iii) otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administrator,
receiver, trustee, conservator or similar official appointed with respect to it or any

substantial portion of its praperty or assets, or (v) is unable to pay its debts as they
fall due.

emedngg upon_an_Event of Default. Upon the occurrence {(and conunuanon bcyond the
re period) of an Event ofDefault wuh respect to aDefaulu 1z Bar T

6.2

ARTICLE VII
DUTY TO MITIGATE

7.1 Duty 10 Mitipate. Each Party agrees that it has a duty to mitigate damages and
Cavenants that it witl use commercially reasonable efforts (0 minimize any damages it

may incur as a result of the other Party's performance or non-performance of this
Agreement,

ARTICLE VII
GOVERNING LAW - DISPUTE RESOLUTION

8.1 Governing Law and Jurisdiction. This Agreement and the rights and duties of the Parties
hereunder shall be governed by and construed, enforced and performed in accordance
with the laws of the state of Ohio,
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8.2  Disputc Resolution. Any claim, controversy or dispute arising out of or relating to this i
Agreement, or the breach thereof, shall be resolved fully and finally by binding i
arbitration under the Commercial Rules, but not the administration, of the American :
Arbitration Association, except to the extent that the Commercial Rules conflict with this
provision, in which event, this Agreement shall control. This arbitration provision shail
not limit the right of cither Party prior to or during any such dispute to seek, use, annd
employ ancillary, or preliminary or permanent rights and/or remedies, judicial or
otherwise, for the purposes maintaining the status quo until such time as the arbitrstion
award js rendered or the dispute is otherwise resolved. The arbitration shall be conducted
in Cincinnati, Ohic and the laws of Ohio shall govem the construction and interpretation
of this Agreement, except to provisions related to conflict of laws. Within ten (10)

Business Days of service of a Demand for Arbitration, the partics may agree upon asole

arbitrator, or if a sole arbitrator cannot be agreed upon, a panel of three arbitrators shall
be named. One arbitrator shall be selected by CRS m A
knowledgeable, disinterested and impartial arbitrator shall be select y the two

erbitrators so appointed by the parties. If the arbitrators appointed by the panties cannot
apree upon the third arbitrator within ten (10) Business Days, then either Party may apply
to any judge in any court of competent jurisdiction for appointment of the third arbirator.
There shalt be no discovery during the arbitration other than the cxchange of information
that is provided to the arbitrator(s) by the Parties. The arbitrator(s) shall have the
authority only to award equitable relief and compensatory damages, and shall not have
the authority to award punitive damages or other non-compensatory damages. The
decision of the arbitrator(s) shall be rendered within ninety (90) Business Days after the i
3 date of the selection of the arbitrator(s) or within such period as the Parties may v
N otherwise agree. Each Party shall be responsible for the fees, expenses and costs incurred '
by the arbitrator eppointed by each Party, and the fees, expenses and costs of the third
arbitrator (or single arbitrator) shall be borne equally by the Parties. The decision of the
arbitrator(s) shall be final and binding and may not be appealed. Any Party may apply 10
any court having jurisdiction 10 enforce the decision of the arbitrator(s) and to oblain &
Judgment thereon.

Notwithstanding the forcgoing, the Parties may cancel or terminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE IX
MISCELLANEOUS

9.1 Representations and Wartranties. On the Effective Date and on the date of entering into
this Agreement, each Party represents and warrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the kaws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligations under this
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Agreement and any other documentation relating 10 this Agreement; {c) the execution, .
delivery and performance of this Agreement and any other documentation relating 1o this
Agreement are within its powers, have been duly authorized by alf accessary action and
do not violate any of the terms and conditions in its governing documents, any contracts
to which it is a party or any law, rule, regulation, order or similar provision applicable to
it; (d) this Agreement and each other document executed and delivered in accordance with
this Agreement constitutes its tegally valid and binding obligation enforceable against it in
accardance with its terms; (e} there are no bankruptcy proceedings pending ar being
contemplated by it or, to its knowledge, threatened against it; (f) there is not pending or, to
its knowledge, threatened against it or any of its affiliates any legal proceedings that could
materially adversely affect its ability to perform its obligation under this Agreement or
any other document relating to this Agreement; (g) no Event of Default or evemt which,
with the giving of notice or lapse of time, or both, would censtitute an Event of Default
with respect to it has cocurred and is continuing and no such event or circumstance would
occur as a result of its entering into or performing its obligations under this Agreement or
any other document relating to this Agreement or ady Transaction; and (h) It is acting for
its own account, has made its own independent decision to enter into this Agreement and as
to whether such Agreement is appropriate or proper for it based upon its own judgment, is
not refying upon the advice or recommendations of the other Party in so doing, and is
capable of assesstng the merits of and understanding and understands and accepts, the
terms, conditions and risks of this Agreement.

i,

92  Assignment This Agreement shall be assignable by CRS
provided such assignment is to any other direct or indirect subsidiary of Cinergy Corp.
\ ' o , provided that such direct or indirect subsidiary has an equivalent or higher credit rating
. than CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only. with the written consent of the other Party,
which consent shall not be unreasonably withheld,

93 Notices. All natices, requests, statements or payments shall be made as specified befow.
MNotices required to be in writing shall be delivered by fetter, facsimile or other
documentary form. Natice by regular mail shall be deemed to have been received three
(3) Business Days after it has been sent. Notice by facsimile or hand delivery shall be
deemed to have been received by the close of the Business Day on which it was
transmitted oc hand delivered (untess ransmitted or hand delivered after close of normal
business hours, in which case it shall be deerned to have been received at the close of the
next Business Day). Notice by overnight or courier shall be deemed to have been
received two (2) Business Days after it has been sent. A Party may change its addresses
by providing notice of the same in accordanice with this Section 9.3.

To CRS:
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General. This Agreement constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Partics and shalt not be
comstrued against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or execution hereof. No amendment
or modification to this Agreement shall be enforceable unless set forth in writing and
executed by both Parties. This Agreement shall not impart any rights enforceable by any
third perty (other than a permitted successor or assignee bound 1o this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other defauil. Any provision declared or rendered unlawful by any applicable count of law
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and audit
rights contained herein shafl survive the termination or expiration of this Agreement for
three (3) years.

Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to
a third party (other than the Party's employees, Affifiates, lenders, counsel, accountants
or advisors who have a nced to know such information and have agreed 1o ketp such
terms confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, each Party shall, te the extent practicable, use reasonable efforts to prevent or
limit the disclosure, The Partties shall be cntitied to all remedics available &t faw or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

Counterpans. This Agreement may be separately exccuted in counterparts cach of which
when so exccuted shall be deemed to conglitule one and the same Agreement.

This Agreement supersedes and replaces the agrecment beiween CRS and SJNNREGNGN
During the term of this Agreement, it supersedes and replaces any other

agreements between the Partics or their affiliates related to PUCO Case No. 99-1658-EL-ETP.
Upon the termination of this Agreement, any other sctticment agreements between the Parties or

Sy Y389
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£ their affiliates related to PUCO Case No. 99-1658-EL-ETP shall be in full Force and effect .
' according to their original terms.

-

The Parties have caused this Agreement to be executed by their duly authorized
representatives in multiple counterparts as of the Effective Date.
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OPTION AGREEMENT
BY AND BETWEEN

CINERGY RETAIL SALES, LLC

AND

This Option Agreement (this "Agreement”) is entered into as of this-

(the "Effective Date") by and between Cinergy Retail Sales, LLC ("CRS") a Delaware limited

-cach individually a "Party" or collectively the "Parties”).

RECITALS

WHF!REAS, CRS has been certified by the Public Utilities Commission of Ohio as a Certified
Retail Electric Supplier and has the authority to engage in the sale of electrical power at retail,

WHEREAS, CRS and_-o establish terms and conditions for this option.

NOW, THEREFORE, for and in consideration of the mutual covenants contained hercin, the
Parties agree as follows:

ARTICLE 1
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply

hereunder.

"Affjliate" means, with respect to any person, any other person (other than an individual) that,

directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is
lchf common control with, such person. For this purpose, "control” means the direct or
indirect ownership of ten (10) percent or more.

—
Cinexgy Cc:rporata Records
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"Base Co Price” means the price in $US as set forth in Exhibit B to be-
the purchase of Generation and Transmission service under this
gresment.

"Bysingss Day* means a day on which Federal Reserve member banks in Ohio are open for
b-umncss; and 2 Business Day shall open at 8:00 a.m. and close at $:00 p.m. eastern prevailing
- ume, uniess otherwise agreed 1o by the Parties in writing.

“Capacity” has the meaning sel forth in any Transmission Provider's tariff or MISO’s

transmission tariff, as amended from time to time, or as defined in any trensmission tariff of a
successor to MISO. '

“Defavlting Party" shall have the meaning specified in Section 6.1.

“Energy” means electric energy of the character commonly known as three-phase, sixty hertz

clectric cnergy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWh).

“Event of Defanlt" shall have the meaning specified in Section 6.1.

:i!_:._E;RQ" means the Federal Energy Regulatory Commission or any successor agency
exeto, :

€a arty) or the other Party's failure to perfform. _
“Full Reguirements Enerpy”
“lnlerest Rate" means, for any date the Iesser of (a) two (2) percent over the per annum rate of

interest equal (o the prime lending rate ("Prime Rate") as may be published from time to time
in the Federal R eserve Statistical Release H. 15; or (b) the maximum lawful interest rate.

"MW" means mepawatt.

Term" shalf hevve the meaning specified in Article 4.1.

"Transmission _Providers” means the enfity or enlities transmitting or transporting the

Enetgy on behal f of CRS o-y Point.
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. ARTICLE I¥
: CRS POWER CONTRACT TERMS

v

3.1

(73 priar

b. Transmission Service and Charges, Transmission service will be provided in
accordance with the open access transmission tariff of the Midwest
Independent Transmission System Operator, Inc, or CGSZE (or an affiliate
on its behalf), whichever is applicable, 2s filed with the FERC and ss it may
be amended, from time 1o time, or any successor fariff.

¢. Base Contract Price. The Base Contract Price is set forth in Exhibit B.

'f?-a d. Change to Prices. As a retail sale, the power salc agreement is not subject to
asr’ the jurisdiction of the FERC; nor shall either Party seek to have the FERC
asserl jurisdiction over this Agreement. However, to the extent that either
the FERC or the Public Utilities Commission of Chio asserts jurisdicion
over this Agreement, the Parties agree that the Base Contract Price specifiod:
ghove is just and reasonable and consistent with the public interest.

e. Temm. The term of tj'l-t-’:-pt-)wer sale agrecment shall be thmugh-

f. Credit. The power sale agrecment will have terms and conditions as similar
as possible to CG&E's existing unbundled tariffs. - CRS will not require
surety bonds, deposits or other corporate guarantees.
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ARTICLE IV
TERM OF AGREEMENT
4.1 Apgregment Teqm and_ Effective Date. This Agreement shall becorne effeclive upon
nder this Agreement shall cover the period from

cxecution by the Parties. Payvipents u
. nless terminated earlier in

4.2 Agreement Tenmination,

4.3 After Tennination. The applicable payment and billing provisions of this Agreement
shall continue in effect afier termination thereof to the extent necessary to provide for

final billing, billing adjustments and payments.

ARTICLE V
BILLING

5.1

ARTICLE VI
DEFAULTS AND REMEDIES

6.1 Events of Defaylt. An "Event of Default” shall mean, with respect to a Party
("Defaulting Party™), the occurrence of any of the following:

G.1.1 any representation or warranty made by the Defaulting Party herein shall at any
time prove to be false or misleading in any respect material to this Agreement;

R R
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6.1.2 the failure of the Defaulting Party 1o materially perform any covenant set
forth in this Agreement (except to the extent constituting a separate Event of
Default,) and such failure is not cured within five (5) Businmess Days after
written notice thereof to the Defaulting Party,

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets to, another entity ard, at the ime of
such consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferee entity fails 10 assume all of the obligations of such Party under this
Agycoment;

6.1.4 the faifure to make when due, any payment required pursuant to this Agresment if
such failure is not remedied within five (5) Business Days after writlen notice of
such failure is given by the other Party; or

6.1.5 the Defaulting Party (i) files a petition or otherwise comumences or acquiesces in a
proceeding under any bankruptcy, insolvency, recrgenization or similar law, or
has any such petition filed or commenced against it and such petition is not
‘withdrawn or dismissed within thirty (30) days after such filing, (ii) makes an

~assignment or any general arrangement for the benefit of creditors, (iii) otherwise
becomes bankrupt or insolvent (however evidenced), (iv) has & liquidator,
administrator, receiver, trustee, conservator or similar official appointed with
respect to it or any substantial portion of its property or assets, or (v} is unable to
pay its debts as they fall due.

Remedies upop pn Event of Defanlt. Upon the occurrence (and continuation beyond the

applicable cure period) of an Ever spect to a Defaulting Party, the

ARTICLE VIl
PUTY TO MITIGATE

Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages end
covenants that it will use commercially reasonable efforts to minimize any damages it
may mcur as a result of the other Party's default hercunder,

ARTICLE VIII
GOVERNING LAW - DISPUTE RESOLUTION

Lovaning Law and Jurisdiction. This Agreement and the rights and duties of the Pastics

- 181




So ¥35e

CONFIDENTIAL PROPRIETARY

11972005 2:31PM TRADE SECRET
Yt

8.2

9.1

hereunder shall be govemned by and construed, enforced and pcrfonned in accordance
with the laws of the state of Ohio.

Dispute Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thercof, shall be resolved fully and finally by binding
arbitration under the Commercial Rules, but not the administration, of the American
Arbitration Association, except to the extent that the Commercial Rules conflict with
this provision, in which event, this Agreement shall control. This arbitration provision
shall not limit the right of either Party prior to or during any such dispute to seek, use,
and eraploy ancillary, or preliminary or permanent rights and/or remedies, judicial or
otherwise, for the purposes maintaining the status quo until such time as the athitration
award is rendered or the dispute is otherwise resolved. The arbitration shall be
conducted in Cincinnati, Ohic and the laws of Ohic shall govem the construction and
interpretation of this Agreement, except to provisions related to conflict of laws. Within
ten (10) Business Days of service of a Demand for Arbitration, the parties may agree
upon a sole arbitrator, or if a sole arbitrator cannot be agreed upon, a panel of three
arbitrators shall be named. One arbitrator shall be selected by CRS and onc shall be
A knowledgeable, disinterested and impariial arbitrator shall
selected by the two arbitrators so appointed by the parties. If the arbitrators
appointed by the parties cannot agree upon the third arbitrator within ten (10) Business
Days, then cither Party may apply to any judge in any court of competent jurisdiction for
appointment of the third arbitrator, There shall be no discovery during the arbitration
other than the exchange of information that is provided to the arbitrator(s) by the Parties.
The arbitrator(s) shall have the authority only to award equilable relief and
compensatory damages, and shall aot have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within ninety (90) Business Days after the date of the selection of the arbitrator(s) or
within such period as the Parties may otherwise agree. Each Party shall be responsible
for the fees, expenses and costs incurred by the arbitrator appointed by each Party, and
the fees, expenses and costs of the third arbitrator {(or single arbitrator) shal! be borne
equally by the Partics. The decision of the arbitrator(s) shall be final and binding and
may not be appealed, Any Party may apply to any court having jurisdiction to enforce
the decision of the arbitratar(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Parties may cancel or terminate this A greement in

accordance with its terms and conditions without being required to follow the
procedures sct forth in this Article.

ARTICLE IX
MISCELLANEOUS

Representations and Warpanties. On the Effective Date, each Party represents and

warrants to the other Party that: (a) it is duly organized, validly existing and in good
standing under the laws of the jurisdiction of its formation and is qualified to conduct its

18

R




.
. K
. i

1/19/2005  2:31 PM TRADE SECRET

business in such jusisdiction; (b) it has all regulatory authorizations necessary for it to .
legally perform its obligations under this Agreement and any other documentation :
relating to this Agreement; (c) the execution, defivery and performance of this
Agreement and any other documentation relating to this Agreement are within its powers,
have been duly authorized by all necessary action and do not violate any of the texms and
conditions in its governing documents, any contracts to which it is a party or any law,
tule, regulation, order or similar provision applicable to it; {d) this Agreement and each
other document executed and delivered in accordance with this Agresment constitutes its
legally valid and binding obligation enforceable against it in accordance with its terms;
(¢) there are no bankruptcy proceedings pending or being contemplated by it or, to its
knowledge, threatened against it; (f) there is not pending o, to its knowledge, threatened
ageinst it or any of its affiliates any legal proceedings that could materially adversely
affect its ability to perform its obligation under this Agreement or any other document
relating to this Agreement; (g) no Event of Default or event which, with the giving of
notice or lapse of time, or both, would constitute an Event of Default with respect to it
has gccurred and is continving and no such event or circumstance would occur as a result
of its entering into or performing its obligations under this Agreement or any other
docurnent relating to this Agreement or any Transaction; and (h) it is acting for its own
account, has made its own independent decision to enter inte this Agreement 2nd as to
whether such Agreement is appropriate or proper for it besed upon its own judgment, is
not relying upon the advice or recommendations of the other Party in so doing, and is
capable of assessing the merits of and understanding and understands and accepts, the
terms, conditions and risks of this Agreement.

9.2 Assipnment. This Agreement shall be assignable by CRS
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Corp. and provided that such direct or indirect subsidiary has an equivalent or higher
credit rating than CRS. Any other assisnment by either Panty of this Agreement or any
rights or obligation hereunder shall be made only with the prior written consent of the
other Party, which consent shall not be unreasonably withheld.

9.3 Notices. All notices, requests, statements or payraents shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form. Notice by regular mail shall be deemed to have been received three
(3) Business Days after it has been sent, Notice by facsimile or hand delivery shall be
deemed to have been received by the close of the Business Day on which it was
transmitted or hand delivered (unless transmitted or hand delivered afler close of normal
business hours, in which case it shall be deemed to have been received at the close of the
next Business Day). Notice by overnight or courier shall be deemed to have been
received two (2) Business Days afier it has been sent, A Party may change its addresses
by providing notice of the samee in accordance with this Section 9.3.

To CRS:
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9.4 Gengral This Agreement constitutes the entire agreement between the Parties relating
to the subject matter contemplated by this Agrecment. This Agreement shall be
considered for all purposes as prepared through the joint efforts of the Parties and shall
not be construed against one Party or the ather as a result of the preparation, substitution,
submission or other event of negotiation, drafting or execution hereof. No amendment
or modification to this Agreement shall be enforcesble uniess set forth in writing and
executed by both Partics, This Agreement shall not impart any rights enforceable by any
third party (other than = penmitted successor or assignes bound to this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of

* any other default. Any provision declared or rendered unfawiful by any applicable court
of law gr regulatory agency or deemed unlawful because of a statutory change will not
otherwise affect the remaining lawful obligations that arise under this Agreement. The
headings used herein are for convenience and reference purposes only.

9.5 Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement
to- & third party (other than the Party’s employees, Affiliates, lenders, counsel,
accountants or advisors who have 2 need to know such information and have agreed to
keep such terms confidential) except in order to comply with any applicable law,
regulation, or in connection with any court or regulatory proceeding applicable to such
Party, provided, however, each Party shall, to the extent practicable, use reasonable
efforts to prevent or limit the disclosure. The Parties shall be entitled to all remedies
availgble at law or in equily to enforce, or seck relief in connection with, this
confidentiality obligation.

9.6  Counterparis. This Agreement may be separately executed in counterparts each of which
when so executed shall be deemed to constitute one and the same A greement,
This Agreement supersedes and replaces the agreement between CRS and

During the term of this Agreement, it supersedes and replaces any
other agreements between the Parties or their affiliates related to PUCO Case No. 99-1658-EL-
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ETP. Upon the termination of this Agreement, any other settlement agreements between the
Patties or their affiliates related to PUCO Case No. 99-1658-EL-ETP shall be in full force and
effect acconding to their original terms.

The Parties have caused this Agreement to be executed by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC

10
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OPFTION AGREEMENT SONEIDENTIAL PROPRIETARY
BY AND BETWEEN "RADE SECRET
CINERGY RETAIL SALES, LLC
AND

This Option Agreement (the *Agreement®) is entered into as of thi

the "Effective Date") by and between Cinergy Retail Sales, LL aldciawarc
unted liability company, an%("Cmm«pmy‘), a corporation {each

individually a "Party* ar collectiv arues ).

RECITALS
wiERess, S
located within retaill delivery service lemitory o meanat: C

Company (“CG&E™).

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a
Certified Retail Electric Supplicr (“CRES”) and bas the authority to engage in the sale of
clectrical power at retail; .

WHEREAS, CRS and Coumterparty desire to establish terms and condition for this option.

NOW, THEREFORE, for and in consideration of the murual covenants contained herein,
the Parties agree a3 follows:

ARTICLE |
DEFINITIONS

The following definitions and any terms defined in this Agreemcnt shall apply
hereunder.

"Affiliate” means, with respect to any person, any other person (other than an individual) that.,
directly or indirectly, through one or more intermediaries, controls, or is conirolled by, oris under
common control with, such person. For this purpose, “control” mteans the direct or indirect
ownership of ten (10) percent or more.

*Business Day" means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open st 8:00 a.m. and close at 5:00 p.m. castem prevailing
time, unfess otherwise agreed to by the Parties in writing.

“Counterparty’s Maxjmum Demand” means m
Cinergy Corporate Reco

, e
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“Capacity” has the meaning set forth in any Transmission Provider’s tariff or MISQ’s
transmission tariff, as amended from time to time, or as defined in any transmission tariff of a
successor to MISQO. o

"Coutragt Price™ means the price io $US as set forth in Exhibit B to be paid by Counterparty to
CRS for the purchase of the Energy under this Agreement.

“Defaulting Party” shall have the meaning specified in Section 6.1,

"Enecrgy” means clectric energy of the character commonly known as three-phase, sixty hertz
clectric energy that is delivered &t the nominal voltage of the Delivery Point, expressed in
megawatt kours (MWh).

“Event of Defaylt” shall have the meaning specified in Section 6.1.

*EERC" means the Federal Energy Regulatory Commission or any successor agency thereto.

"Fiom" means, with respect to a Transaction, that the only excuse for the fiture to deliver Energy

by CRS or the failure to receive Energy by the Counterparty is Force Majeure or the other Party's
failure 1o perform.

"Interest Rate" meauns, for any date the lesser of (a) two (2) percent over the per annum rate of
lmerest equal to the prime lending rate ("Prime Ratc”) as may be publisked from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate,

"MW" means megawatt.
“Tem" shall have the meaning specified in Article 4.1.

"Tranymission Providers* means the entity or entitics transmitting or transpocting the Energy
on behalf of CRS or Counterparty to the Delivery Point,

ARTICLE D

OPTION
21 Coumerparny currently receives its clectric service from The Cincinnati Gas & Electric
Company (“CG&E™) pursuant to the applicable tariffs rates or will provide notice that it

I | ®
'
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A | ARTICLE INI
‘: CRES POWER CONTRACT TERMS

b. Trupsmission Service and Charges. Transmission service will be provided in
accordance with the open access transmission tariff of the Midwest
Independent Transmission System Operator, Inc. Charges will be assessed
cousistent with the otherwise applicable CG&E retail tariff rates and riders as
they may be amended, from time to tie, or any successor taxiff.

c. Contract Price. The Contract Price is set forth in Exhibits A and B.
d. Change to Prices. As 2 retail sale, the power sale agreement is not subject to
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the jurisdiction of the FERC; por shall either Party seek 1o have the FERC .
assert jurisdiction over the Agreement. However, to the extent that either the
FERC or the Public Utilities Commission of Obio assets jurisdiction over the

Agreement, the Parties agree that the Contract Price specified above is just and

reasopable and cong i blic iaterest.

.,
+ '\

¢. Teym. The term of the power sale agreement shall be trough YNENENGEN

ARTICLE IV
TERM OF AGREEMENT
4.1  Agreement Term and Effective Date. This Agreement shall become effective upon _
execution by the Parties. This Agreement shall extend ﬁmﬁ
Wuxﬂm terminated earlier in accordance with the tems o
eat { lerm ). )
_ 4.2  ARer Termination The epplicable provisions of this Agresment shall continue in effect '
' oy, after termination thereof to the extent necessary to provide for final billing, billing . '
{m adjustments and payments.
ARTICLE Y
BILLING

ARTICLE VI
DEFAULTS AND REMEDIES

6.1 An "Evemt of Defiult” shall mean, with respect 10 a Party

("Defaviting Party"), the occurrence of any of the following:

L,ﬁ
L
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any representation or wamanty made by the Defaulting Party herein shall at any
time prove to be false or misleading in any respect matesial to this Agreement;

the faiture of the Defaulting Party to perform any covemant set forth in this
Agreement (except to the extemt constiting & separate Event of Default,) and
such failure is not cured within fifieen (15) Business Days afler written notice
via certified mail thereof to the Defaulting Party,

the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets to, another entity sad, at the time of such
consolidation, amalgamation, merger or transfesr, (he resulting, surviving or
transferee entity fails to assume all of the obligations of such Party under this )
Agrecment; i

the failure to make whea due, any payment required pursuant to this Agreement if
such failure is not remedied within fifieen (15) Business Days after written notice -
via certified mail of such failure is given by the other Party, or

the Defaulting Party (i) files a petition or otherwise commences Or acquiesces in a
proceeding uader any bankrupley, insolvenoy, reorganization or simnilar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (i) makes an assignment or
any general arangement for the benefit of creditors, i) otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, sdministrator,
receiver, tlusles, conservator of similar official appointed with respect to it of any

gbstauual portion of its property or assets, or (v) is unable to pay its debts as they
| due.

ARTICLE VIO
LIMITATIONS; DUTY TO MITIGATE
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Limitation of Remedics, Liability and Damages. THE PARTIES CONFIRM THAT THE
EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUMITIVE, EXEMPLARY OR DNDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMINITY PROVISION
OR. OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTTTUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Q“_!.Y_!QMM Each Party agrees that it has a duty to mitigate damages and coveaants
that.it will use commercially reasonable efforts to minimize any damages it may incur as
& result of die other Party's performmwe or non-performance ofd:is. Agreement.

ARTICLE VIl
GOVERNING LAW - DISPUTE RESOLUTION

Goveming Law snd Jurisdiction. THIS AGREEMENT AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS QF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispyle Resolution. Any claim, controversy or dispute arising out of or relating to this
Agrecment, or the breach thereof, shall be resolved fully and finally by binding arbitration
under thie Commercial Rules, but not the administration, of the American Asbitration
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Association, except to the extent that the Commercial Rules couflict with this provision, in
which evert, this Agreement shall control. ‘This arbitration provision shall aot limit the
right of either Party prior to or during any such dispute to seek, usc, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
maintaining the status quo until such time as the arbitration award is rendered of the
dispute is otherwise resofved. The asbitration shall be conducted in Cincineati, Ohio and
the laws of Qhio shall govera the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within tea (10) Business Days of service of a
Demand for Arbitration, the partics may agrec upon a sole arbitrator, or if a sole arbitrator
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrstor shall be
selocted by CRS and one shall be sclected by Buyer. A knowicdgeable, disinterested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. If
the arbitrators appointed by the partics cannot agree upon the thid arbitrator within ten
{10) Business Days, then cither Party may apply to any judge in any courl of competent
jurisdiction for appointment of the third arbitrator. There shall be 0o discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties, The arbitraton(s) shall have the anthority only 1o award equitable mlief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be readered
within sixty (60) Business Days after the date of the selection of the arbitraton(s) or within
such period as the Parties may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees,
cxpenses and costs of the third arbitrator {or single arbitrator) shall be borne equaliy by the
Partics. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and o obtain & judgment thereon.

Notwithstanding the foregoing, the Parties may cancel or tenminate this Agreement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE IX
MISCELLANEOUS
Representations and Wargasties. On the Effective Date and on the date of entering into this

Agrecment, each Party represemts and wamants o the other Party that: () it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations secessacy for i to legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; (c) the excaution,
delivery and perforiance of this Agresment and any other documentation relating to this
Agrecment are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its goveming documents, any coutracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
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{d) there are no bankruptcy proceedings pending or being coatemplated by it or, to its
kmowledge, threatened against it; (¢) there is not pending o, to its knowledge, treatened
against it or any of its affiliates any legal proceedings that could matecially adversely affect
tts ahility to perform its obligation under this Agrecment or any other document relating to
this Agreement; (f) o Event of Default or event which, with the giving of notice or lapse
of time, ar both, would constitute an Event of Default with respect w it has occurred and is
continving and no such event of circumstance would occur as a result of its entesing into or
performing its obligations under this Agreement or any other docurment relating to this
! or any Transaction; and (g) it is acting for its own accourst, has made its own
independent decision to enter into this Agreement and as to whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recommendations of the other Party in so doing, and is capable of assessing the merits of
:ﬂd understanding and understands and accepts, the terms, conditions and risks of this
grocment,

9.2 Assignment. This Agrecment shall be assignable by CRS without the Counterparty's
Consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct o indicect subsidiary has an equivalent or higher credit
rating than CRS. Any other assignment by either Party of this Agreement or any sights or
obligation hereurder shall be made only with the written consent of the other Party, which
consent shall not be unrcasonably withheld.

9.3 Notices. All notices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form™ pravided there is some form of confirmation that the receiving party
actually received the motice. Notice by regular mail shall be deeaned to have been
received three (3) Business Days after it has been seat. Notice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Dy on which
n was transmitted or hand delivered (unless ransmitied or hand delivered afier closs of
norraal business hours, in which case it shall be deemed to have been received at the close of
the next Business Day). Notice by overnight or courier shall be deemed 1o have been
receaved two (2) Business Days afier it bas been sent. A Party may change its sddresses
by providing notice of the same in accordance with this Section 9.3.

To CRS;

To Counterpasyy:
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General. This Agreement constitutes the entire agreement between the Parties relating to

the subject matier contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Paties and shsll not be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or execution bereof. No amecadment or
maodification to this Agreement shall be enforceable unless set forth in wiiting and
excouted by both Parties. This Agreement shall not impart any rights eaforceable by any

third party (other than a permitted successor or assignee bound 10 this Agrecment), No

waiver by a Party of any default by the other Party shall be constiued as a waiver of any
other default. Any provision declared or rendered unfawful by any applicable cowrt of law
or regulatory ageacy or deemed unlawful because of a statutory change will pot otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes oaly. All indemnity and andit
rights contained berein shall survive the termination or cxpiration of this Agreement for
three (3) years.

Confidentiality. Neither Party shall disclose the termas or conditions of this Agreement to a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants or
advisors who have 2 need to know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, each Party shall, to the extent practicable, use reasonable cfforts to prevent or
limit the disclosuse. The Parties shall be entitled to all remedies available at law or in
equity to enforce, or seek relief in coanection with, this confidentiality obligation.

Counterparts. This Agreement may be separately executed in counterparts cach of which
when 50 executed shall be deemed 10 constitute one and the same Agreement.

This Agreement supersedes and replaces in its entirety the agreement between CRS and
Counterparty dated and as well as any other settlement agrecments
between Counterparty neTgy . or any other Cinergy enlity related to PUCQO
Caze No. 99-1658-EL-EYP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cinergy entities) agree to this provision.
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The Parties have caused this Agreement to be executed by their duly authorized
representatives in muitiple counterparts as of the Effective Date,

CINERGY RETAIL SALES, LLC COUNTERPARTY

JC: As10 clause 9.7:

CINERG
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BY AND BETWEEN TRADE 5ECIRET
CINERGY RETAIL SALES, LLC
AND

This Option Agreement (the “Agreement”) is entered into as of tM
the "Effective Date") by and between Cinergy Retail Sales, LL a Delaware

“Counterparty's Maximurn Demand” means

limited liability company, 2n ("Counterparty”), a _______ corporation (each
individually a "Party” or collectively the 1

RECITALS

WHEREAS, ORI
located within the retail delivery service lerritory of The Cmncinnati Gas lectric

Company (“CG&E").

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a
Certified Retail Electric Supplier (“CRES™) and has the authority to engage in the sale of
clectrical power al retail;

WHEREAS, CRS and Counterparty desire to establish terms and condition for this option.

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein,
the Parties agree as follows:

ARTICLE1I
DEFINITIONS

The following definifions and any termns defined in this Agreement shall apply
hereunder,

at

Affiliate” means, with respect 1o any person, any other person (other than an individual) that,
directly or indirectly, through one or more intermediaries, controls, or is controlled by, oris under
common control with, such person. For this purpose, "control” means the direct or indirect
ownership of ten (10) percent or more.

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing
time, unless otherwisc agreed to by the Parties in writing.

Cinergy Corporate Records
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“Capacity" has the meaning set forth in any Transmission Provider's tariff or MISO's
transmission tariff, as amended from time to lime, or as defined in any transmission tanff of a
successor to MISQ.

"Contract Price" means the price in $US as set forth in Exhibit B to be paid by Countemparty to
CRS for the purchase of the Energy under this Agreement.

“Defauliing Party” shali have the meaning specified in Section 6.1.

“Engr‘gy" means electric energy of the character commonly known as three-phase, sixty hertz
electric encrgy that is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWHh).

“Event of Default” shall have the meaning specified in Section 6.1,

"EERC" means the Federal Energy Regulatory Commission or any successor agency thereto.

"Fimm" means, with respect lo a Transaction, that the only excuse for the failure to deliver Energy
by CRS or the failure to reccive Energy by the Counterparty is Force Majeure or the other Party's
failure to perform.

"Interest Rate” means, for any date the lesser of (a) two (2) percent over the per annum tate of
tnterest equal to the prime lending rate ("Prime Rate") as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate.

"MW" means megawatt.
"Term" shall have the meaning specified in Article 4.1.

“Trapsmission Providers" means the entity or entities transmitting or teansporting the Energy
on behalf of CRS or Counterparty to the Delivery Point.

ARTICLE I
OPTION

2.1 Counterpaxty currently receives its clectric service from The Cincinnati Gas & Electric
Company (“CG&E") pursuant to the applicable tariffs rates or will provide notice that it

: | .ﬁ
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will take clectric service from CG&E in accordance with applicable CG&E tanfl
requircments.

) —
ARTICLE I
CRES POWER CONTRACT TERMS
- Enerpy Quantity and Type.

b. Transmission Service and Cha:gcs. Transmission scrvice will be provided in
accordance with the open access (ransmission tan{l of the Midwest
independent Transmission System Operator, Inc. Charges will be assessed
consistent with the otherwise applicable CG&E resail tariff rates and riders as
they may be amended, from time to time, or any successor tariff.

¢. Contract Price. The Contract Price is set €orth in Exhibits A and B.

d. Change fo Prices. As a retail sale, thc power sale agreement is not subject to

; !
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the jurisdiction of the FERC; nor shall either Party seek to have the FERC
assert jurisdiction over the Agreement. However, (o the extent that either the
FERC or the Public Utilities Commission of Ohic asseris jurisdiction over the
Agreement, the Parties agree that the Contract Price specified above is just and
reasonable and consistent with the public interesl.

¢. Term. The term of the power sale agreement shall be lhrough—_

ARTICLE IV
TERM OF AGREEMENT

Agreement Term and Effective Date. This Agreement shall become . effective upon
execution by the Parties. This Agreement shall extend from
unless terminated earlier in accordance with the terms of

this Agreement (*1erm").

Aflter Termination. The applicable provisions of this Agreement shall contiouc in effect
after termination: thereof to the extent neccssary w provide for final billing, billing
adjustments and payments.

ARTICLE V
BILLING

{insert account information]

ARTICLE VI
DEFAULTS AND REMEDIES

Events of Default, An "Event of Default” shall mean, with respect ta a Party
("Defaulting Party"}, the occurrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shall al any
tirne prove to be false ot misleading in any respect material to this Agreemen;
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S 6.1.2 the failure of the Defaulting Parly 1o perform any covenant set forth in this
E Agreement (excepl lo the exlent constituting a sepatate Event of Default,) and

such failure ts not cured within fifteen (15) Business Days after written notice
Via certified mail thereof to the Defaulting Party,

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or inte, or
transfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferec entity fails to assume all of the obligations of such Party under thijs
Agreement;

6.1.4 the failure to make when duc, any payment required pursuant to this Agreement if
such failure is not remedied within fiftcen (15) Business Days after written notice
via certificd mail of such failure is given by the other Party; or

6.1.5 the Dcfaulting Party (i) files a petition or otherwise commences or acquiesces in a
praceeding undcr any bankruptcy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days alter such filing, (ii) makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwisc becomes
bankrupt or insclvent (however evidenced), (iv) has a liguidator, administralor,
receiver, trustec, conservator or similar official appointed with respect to it or any
Substantial portion of its property or assets, or (v) is unable to pay its debts as they
fall duc.

‘; 6.2 Remedies ypon an Event of Defanlt. Upon the occurrence (and continuation beyond the
licable cure period) of an Event of Default with respect to a Defaulting Party,

ARTICLE VI _
LIMITATIONS; DUTY TO MITIGATE

7.1 Limitation of Remedics, Liability and Damages. THE PARTIES CONFIRM THAT THE
EXPRES S REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS

AGREENENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PR.QVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
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MEASURE OF DAMAGES 1S FROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCL.USIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES ATLAW ORIN

EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY FROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDRRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty fo mitigate damages and covenanis
(hat it will use commercially reasonable efforts to minimize any damages it may incur as
a result of the other Party's performance or non-performance of this Agreement.

ARTICLE VIl
GOVERNING LAW - DISPUTE RESOLUTION

Goveming Law and Jurisdiclion. THIS AGREEMENT -AND THE RIGHTS AND
DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY AND
CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE WITH THE
LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN THE STATE
AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY OHIO.

Dispute_Resolution. Any claim, controversy or dispute arising out of or relating lo this
Agrecment, or the breach thereof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitration
Association, except (o the extent that the Commercial Rules conflict with this provision, in
which ¢vent, this Agrecment shall control, This arbitration provision shall not limit the
right of esither Party prior t or during any such dispute to seek, use, and employ ancillary,
or prelimxinary or permanent rights and/or remedies, judicial or otherwise, for the purposes
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maintaining the status quo until such lime as the arbitration award is rendered of the
dispute is otherwise resolved. The arbitration shall be conducted m Cincinnati, Ohio and
the iaws of Ohio shall govern the construction and interpretation ofthls Agreement, except
to provisions related to conflict of laws. Within ten (10) Business Days of service of a
Demand for Arbitration, the partics may agree upon a sole arbitrator, or if a sole arbitrator
cannod be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be
selecied by CRS and one shail be seiected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shail bc selected by the two arbitrators so appeinted by the panies. If
the arbitratars appointed by the parties cannot agree upon the thid arbitrater within ten
(10) Business Days, then either Party may apply to any judge in any court of competent
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the
arbitration other than the exchange of information that is provided 1o the arbitrator(s) by
the Partics. The arbitrator(s) shall have the authorily only to award equitable relief and
compensalory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days afer the date of the selection of the arbitrator(s) er within
such period as the Parties may otherwise agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appoinied by each Party, and the fees,
expenses and costs of the third arbitrator (or single arbitrator) shall be bornie equally by the
Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply 10 any court having jurisdiction 10 enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Partics may cancel or terminate this A greement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article. :

ARTICLE IX
MISCELLANEOUS
Representations apgd Warmantics. On the Effective Date and on the dale of enteringinto this

Agreement, cach Parly represents and wamants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its business in each jurisdiction; (b) il has all
regulatory authorizations nccessary for it to legally perform its obligations under this
Agreement and any other documentation relating 1o this Agreemen(; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreentent are within its powers, hiave been duly authorized by ail necessary actionand do
not violate any of the terms and conditions in its governing documents, any coniracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
(d) there are no bankruptcy proceedings pending or being contemplated by it or, to its
knowledge, threatencd against it; (e) there is not pending or, to its knowiedge, threatened
against it or any of its affiliates any legal proceedings that could materially adversely affect
its ability to perform its obligation under this Agreement or any other document relaling 1o
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this Agreement; (f) no Event of Defaunlt or event which, with the giving of notice or lapse
of time, or both, would constitute an Event of Default with respect to it has occurred and is
continuing and no such event or circumstance wouid occur as a result of its eatering into or
performing its obligations under this Agreement or any other document relating to this
Agreemen or any Transaction; and (g) it is acting for its own account, has made its own
independent decision to cater into this Agrecment and as o whether such Agreement is
appropriate or proper for it based upon its own judgment, is not relying upon the advice or
recormendations of the other Party in so doing, and is capable of assessing the merits of
and understanding and understands and accepts, the terms, conditions and cisks of this
Agreement.

9.2 Assignment. This Agreement shall be assignable by CRS without the Counterparty’'s
consent provided such assignment is to any other direct or indirect subsidiary of Cinergy
Corp. provided that such direct or indirect subsidiary has an equivaient or higher credit
rating than CRS. Any other assignment by cither Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, which
consent shall not be unrcasonably withheld.

93 Notices. All notices, requests, statements or paymenis shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form' provided there is some form of confirmation that the receiving party
actually received the notice. Noiice by regular mail shall be deerned to have been
received threc (3) Business Days afier it has been sent. Notice by facsimile or hand
delivery shall be deemed to have been received by the close of the Business Day on which
il was trunsmiitted or hand delivered {unless transmitted or hand delivered after close of
normal business hours, in which case it shall be deemed to have been received at the close of
the next Business Day). Notice by overnight or courier shall be deemed to have been
received two (2) Busincss Days after it has been sent. A Party may change its addresses
by providing notice of the same in accordance with this Section 9.3.

To CRS:

Te Counterparty:
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t’ 94  General This Agreement constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall nou be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or execution hereof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
execuled by both Parties. This Agreement shall not impart any rights enforceable by any
third panty (other than a permitted successor or assignee bound (o this Agreement). No
waiver by a Party of any default by the other Parly shail be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable count of law
ot regulatory agency of deemed unlawful because of a statutory change will not otherwise
alfect the remaining lawful obligations that arise under this Agreement. The headings
used hicrein are for convenience and reference purposes only. All indemnity and audit
rights contained hercin shall survive the termination or expiration of this Agreement for
three (3) years,

9.5  Confidentiality. Meither Panty shali disclose the terms or conditions of this Agreement to a
third party (other than the Parly’s employecs, Affiliates, lenders, counsel, accountants or
advisors whe have a need to know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court ar regulutory proceeding applicable to such Party; provided,
however, each Party shall, to the extent practicable, use reasonable efforts (o prevent or

\—t"» limit the disclosure. The Partics shall be entitled to all remedies available at law or in
ozn equity to extforce, or seck relief in connection with, this confidentiality obligation.

9.6  Couniemans. This Agreement may be separately executed in counterparts each of which
when so executed shall be deemed to constitute one and the same Agreement.

9.7  This Agreement supersedes and replaces in its. cniirety the agrcement between CRS and
Counterparty Mﬂi\iﬂ_ﬂ as any other scttiement agreements
between Counterparty and Cinergy Corp. or any other Cinergy entity related to PUCO

Case No. 99-1658-EL-ETP. By signing this Agreement, Counterparty, CRS and Cinergy
Corp. (on behalf of all Cinergy entities) agree to this provision.
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C, Lt The Parties have caused this Agreement to be executed by their duly authorized .
representatives in multiple counterparts as of the Effective Date.

COUNTERPARTY

CINERGY RETAIL SALES, LLC

‘{' | 10
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. Customer Group:

Custer Group:
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Customer Group:
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