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December 1, 2007 

Public Utilities Commission 
Docketing Division 
180 East Broad Street, 13th Floor 
Columbus, Ohio 43215-3793 

RECEIVeO-DOCKLTlHG DiV 
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PUCO 

139 East Fourth Street, R. 25 At II 

P.O. Box 960 
Cincinnati, Ohio 45201-0960 

Tel: 513-419-1652 

Fax: 513419-1646 
Rocco. D'Ascenzo@duke-energy.com 

Rocco 0. D'Ascenzo 
Counsel 

Re: Case No 03-93-EL-ATA-et al.. 

Dear Docketing: 

Attached, please find for filing an original and 10 copies of the Redacted Exhibhs as 
Ordered in the Commission's October 24, 2007 Order on Remand in the above 
referenced proceeding. As stated in the Commission's Order this information shall be 
subject to a protective order for a period of 18 months beginning from March 18, 2007. 

With this filing, DE-Ohio is serving hard copies of the redacted exhibits to the Parties. 
Due to the volume of the exhibits, DE-Ohio is unable to electronically serve these 
documents upon the Parties. DE-Ohio will provide parties with a CD of the data upon 
written request. 

Thank you. 

Rocco D'Ascenzo, Counsel 
Duke Energy Ohio 
2500 Atrium II, 139 East Fourth Street 
P. 0. Box 960 
Cincinnati, Ohio 45201-0960 
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BEH ATTACHMENT \ 

ATTACHMENT 1 

Beth E. Hixon 
Utility Testimony 

As an employee of the Office of the Ohio Consumers' Counsel (OCC): 

Company 
Ohio Power 
Ohio Gas 
Dominion East Ohio Gas 
Dayton Power & Light 

Docket No. 
83-98-EL-AIR 
83-505^GA-AIR 
05-474-GA-ATA 
05-792-EL-ATA 

As an employee of Berkshire Consulting Service: 

Company 
Toledo Fdison 
Cleveland Electric Illuminating. 
Cohimbia Gas of Ohio 
Ohio Edison 
hidiana American Water 

Ohio Bell 
Ohio Power 
Toledo Edison 
Cleveland Electric Illuminating, 
Cincimiati Gas & Electric 

Docket No. 
88-171-EL-AIR 
88-170-EL-AIR 
88-716-GA-AIRelal. 
89-1001-EL-AIR 
Cause No. 39595 

Date 
1984 
1984 
2005 
2006 

Dale 
1988 
1988 
1989 
1990 
1993 

Client 
OCC 
OCC 
OCC 
OCC . 
Indiana 

Office of the Utility Consumer Counsel 
93-487-TP-CSS 
94-996-EL-AIR 
95-299-EL-AIR 
95-300-EL-AIR 
95-656-GA-AIR 

1994 
1995 
1996 
1996 
1996 

OCC 
OCC 
OCC 
OCC 
City of 

Cincinnati, OH 

o 
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BEH ATTAa^Ma^r^ 2 
CONFIDENTIAL 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

Agreement 

This agreement is between The Cinergy Retail Sales, LL-C (Cinergy), 

and the hospitals shown on the attached agreement exhibit X 

incorporated by reference into this agreement t / f / f / J K ^ ^ ^ ^ ^ ^ ^ ^ ^ t h i s 

(It is the intent of the parties to t h i s agreement t o 

bind Cinergy and 4 f l | | | H f l H | | M ^ ^ terms and conditiorxs set fortH 

herein. T h e following is the entire agreement between C i n e r g y and thte 

it may not be amended except by tHe written 

agreemerit of the parties. 

This agreement is binding on the parties regarding t h e subject 

matter herein and both the terms and existence of the a g r e e m e n t arc t o 

remain confidential among the parties and may be r e l e a s e d to non

parties only if ordered by a court or administrative agency o f competent 

jurisdiction. If any issue related to the confidentiality of t h i s agreement 

comes before a court or administrative agency of competent jtxrisdiction 

the party before such court or administrative agency s h a l l use best 

efforts to immediately notify the other party. The parties s h a l l defend the 

confidentiality of this egreement. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, o r assignee 

of the party tinless such employee, agent, or assignee has a n e e d to know 

for the purpose of effectuating the agreement. 

The parties, for good consideration, agree to the following terms 

and Conditions: 

347 
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CONF IDENTIAL PROPRIETARY 
TRADE SECRET 

B e g i n n i n g f l H H H H H P - ^utid through* 
Cinergy vnH offer to sell retail electric generation se rv ice to t h e 
Hospitals for all their CQ&E accounts a t a i H I H H H H H H B B I 
H B H H H H H B H H H H H H I B i tariff rate of Tl ie Cincinnati 
Gas & Electric Company's ^IIMf/Kf/M)MKSKH^^ 
by the Public Utilities Commission of Ohio (Commission) in case 
no. 99-16S8-EL-ETP 
approved in the sam.e case 
i f l M B H B H H K ^ ^ ^ 4 ^ ^ ^ ^ ^ H i i ^ ^ ^ V ^ ^ ^ ^ purchase 
competitive retail electric generation service from Cinergy at a 

they are receiving from The 
Cincinnati Gas & Electric Company on December 3 1 , 2004. 
The j ^ a m ^ m m ^ m ^ m m m m off^j- indicated above will be a n 

CO The cincmnati Gas & Electnc company 
pTOrchasing competitive retail electric generation service 
Cinergy pursuant to paragraph one (1) above. C i n e r g y «hall 

except that 
ficwToad relative t o d u a l feeds shall be subject t o ' t h e terms and 
conditions set forth in paragraph six (6) of this a g r e e m e n t 

T h e Hospitals shall comply with the terms and c o n d i t i o n s of the 
o rde r of the t*ublic Utilities Commission of Ohio in c a s e no. 03-
93-EL-ATA including the payment of regulatory transition 
charges and provider of last resort charges 

(C(M194: 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

<ir 

6. Cinergy shall not amend the rates charged by T h e Cincinnati 
G a s 6a Electric Company for dual feeds for load ex is t ing prior to 

^•HHpHMHBn The 
Cincinnati Gas fis Electric Company may amend i t s tariffs for 
dua l feed where there is a significant increase in l o a d or for n e w 
d u a l feed consumers pursuan t to an application approved b y 
the Public Utilities Commission of Ohio. 

7. Hospitals purchasing generation service p u r s u a n t to existing 
tarifl load management riders as of | | | m m | m H | | | | p | | H k m a y 
continue to purchase generation service pursuan t to such load 
management riders through 

8. This agreement has no application to The Cinc inna t i Gas & 
Electric Company's transmission and distr ibut ion rates a s 
approved by the Public Utilities Commission of O h i o . 

9. The H B I B : ^^^^ cause the flHHHHHHHBlHHL to 
filed by The Cincinnati G a s & Electric 

Comf>any and | | H H f l B I H H H I V H I H H [ in c a s e no. 03-93 
EL-ATA, and any related litigation. 

This agreement terminates after 

All notices, demands, and statements to be given heretonder shall b e 

>• r^r . K*. 

(C0^194:J 
3 - 349 



CONFIDEHTIAL PROPRIETARY 
TRADE SECRET 

given in writing to the parties at the addresses appearing here in below 

and will be effective upon actual receipt: 

To Cinergy: 

Cinergy 

or such o the r address a s is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer t o the account 

designated by the payee from time to time, 

Cinergy and J H B p ^ ^ defend, indemnify, and hold Inarmless the 

non-breaching party from any and all claims by third p a r t i e s including 

the government regarding the enforcement or breach of t h i s agreement, 

including b u t not limited to, property damages, environmerLtal damages, 

contract damages, fines, or penalties arising from or in coixnection with 

the provision or acceptance of competitive retail electric s e r v i c e arising 

from or in connection with the performance of this agreem^ent. 

This agreement is for the exclusive benefit of the p a r t i e s and may 

not be assigned without the written consent of the non-ass igning party. 

This Letter Agreement shall be governed by and c o n s t r u e d in 

accordance with the laws of the State of Ohio. 

Entered into on this 

350 
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\ On b e h a l f of Cinergy On Behalf I 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

le Cinc inna t i Gas & Electric Company 
155 East 3 r o a d Street 
Co lumbus , Ohio 43215 

« 

• 
(C(M191:) 351 
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c CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

Agreement Exhibit One 

y ^ n 

vJ 

M. r ^ e \ I 
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BEH ATlACHJSatiiN 1 j> 
CONFIDENTIAL 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET Agreement 

This Agreement is between Cinergy Reteil Sales, LLC (Cincsxgy), a n d 

(Customers) , effective this m m ^ m m g m m m g m j ^ 13 ^ ^ intx^nt of t h e 

Parties to th i s Agreement to bind the Customers to t h e t e r m s a n d 

conditions s e t forth herein. 

This Agreement is binding on the Parties regarding thic subject 

matter h e r e i n and is to remain confidential among the P a r t i e s and m a y 

be released to non-Parties only if ordered by a court or admin i s t r a t ive 

agency of competent jurisdiction. If the issue of this Agreement 's 

confidentiality comes before a court or administrative agency o f 

competent jurisdiction the Party before such court or adminis t ra t ive 

agency sha l l immediately notify the other Party. The Part ies sha l l defend 

the confidentiality of this Agreement, The Parties shall no t circulate t h e 

Agreement, or its existence, to any employee, agent, or a s s i g n e e of t h e 

Psurty un les s such employee, agent, or assignee has a n e e d t o know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the following te rms 

and conditions: 

1. The Customers may, individually and on an ind iv idua l account 

327 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

f 

^ 

a. Beginning 
each Customer I B H H H H H H I H I H i ' " ^ ^ ^ p u r c n a s e 
competitive retail electric generation service from Cinergy a t 
their current tariffed unbundled generation ra te approved b y 
the Commission in case no, 99-1658-EL-ETP a n d also 
known as Big G, 

b . Each Customer may accept The Cincinnati G a s 8c Electric 
Company's market-based standard service offer price. 

(C04194:1 
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4 
CONFIDENTIAL PROPRIETARY 

TRADE SECRET 

retain the ^S^^ | | H | H | H B h H H i l l H H ^ V ^^ 
switch t o ^ competitive r e t a i J ^ I e c m ^ w Y i c ^ r o v i a c n S n d e r 
the terms and conditions of the Commission's o r d e r . Upon 
switching to a competitive retail electric s e r v i c e provider, 
CinergyP ^ ^ 

ic Cmcitmau u a s & i i ; i ec tnc tJompan'' 
If a Customer is t a l c i n g service 

from a non-Cinergy aMiated^compctitive r e t a i l electric 
service provider on ^ m | H ^ | | | | | | | | | ^ C i n e r g y s h a l l 

2. [any of the Cxistomcrs a d d 
ke Cincinnati G a s & Electric 

.ompanys certified temtory which exceeds a Customer's 
combined (all accounts) maximum demand as o f Januaiy 1, 
2005. 

(C04194:) 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

4. 

8. 

a n y accotmts representing new load Deyon< 
are not included under this Agreement 

le fo regomg limit 

Customers shall pay The Cincinnati Gas & Electric Company ' s 
transmission and distribution rates as a p p r o v e d by the 
Commission. 

In the Cincinnati Gas & Electric Company's next dis t r ibut ion 
base rate case that resul ts in a change in the C u s t o m e r s ' rates, 
CGBsE will file a cost of service study reflecting a c t u a l cost of 
service for all rate classes. 

if a Customer had shopped for competitive g e n e r a t i o n and is 
subject to a minimum stay v^ith CGSBE 

Nothing in this Agreement modifies or limits a n y setdement 
agreement reached l ^ the Part ies or their agents i n Case No. 
99-1658-EL-ETP. 

The Parties agree to work in good faith to 

10. If an order in Case No. 03-93-EL-ATA is i s s u e d which is 
acceptable to CG&B b u t which renders invalid or ineffective any 
provision of this Agreement to the ~" 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

This Agreement terminates after or a a follows: 

All notices, demands, and statements to be given h e r e u n d e r shall be 

given in writ ing to the Parties a t the addresses appearing h e r e i n below 

and will b e effective upon actual receipt: 

To Customers : 

(CCM194:) 
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J 

To Cinergy; 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to t h e account 

designated by the payee from time to t ime. 

Cinergy and the Customers shal l defend, indemnift/, a n d hold 

harmless the non-breaching Party from any and all c l a i m s by third 

Parties regarding the enforcement or b reach of this A g r e e m e n t arising 

from or in connection with the performiance of this Agreement, 

This Agreement is for the exclusive benefit of the P a r t i e s and may 

not be assigned without the written consent of the non-ass ign ing Party. 

This Agreement shall be governed by and construed irx accordance 

with the laws of the State of Ohio, 

Entered into on this 

On behalf of Cinergy On Behalf of the C u s t o m e r s 

U 

'he Cincinnati Gas & Electnc Cotnpany 
155 Eas t Broad Street 
Columbus , Ohio 43215 

(C04l94!l 
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CONFIDENTIAL PROPRIETARY 

TRADE SECRET 

ClNERCY. 
SERVICES 

139 East F o u r t h Stieel 
P.O. B o x 9 6 0 

Cinc i r tnat i . O H 45201-0960 

Apr i l4 .20Q5 

As you arg aware, in the course of negotiaUng the p i m | | | | | | H m m m B w i t h 
m e m b e r s ^ B M B l M B ^ B B B ^ B I ' T w a s agreed, thai the terms a n ^ c o n d w i o n s of t h e i r 
exist ing I ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ H H H B I H I H I More spec i f i ca l l y with respect t o 

it w a ^ ' ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

N ^ p o f B B n i e s have and'contihue to agree t o tnishansirng o i 
'the K | H dccoums, i arirr'writing on behalf o f f | | | | m m | | | H | m [ P w i t h the purpose o f 
f tarifvino and flgfning written confirmation of t h ^ ^ g r e e m e n t t n a ^ a s r e a c h e d w ^ r e s p e c t 
to the' 

The 
Parties), hereSy agree 

[on t>ehalf of Hs memt>ers, and Cinergy R e t a i l Sates, LLC ( t h e 
under the u ^ M M | M M M M M M | M ^ H H H ^ g M M | M i j e tween 

Please confirm your 
this letter. 

agreement to the above by s igning and returning t h e duplicate copy o f 

/ 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

Agreement 

This agreement is between Cinergy Corp. (Cinergy), through i t s 

agent C inergy Retail Sales. LLC (CRS), and the 

for the benefit o f ^ H H B H H B ^ H I H H I B l | sindL] 

[Customers), effective this |^H|MMMM||p|g| | | | | | | | | | | | |p ^̂ ^ ^^ 

is agreement is effective only to 

It is the intent of the p a r t i e s to this 

agreement t o bind the Customers to the terms and condi t ions set forth 

herein. The following is the entire agreement between CRS a n d 

(Parties); i t may not be amended except by the written a g r e e m e n t of the 

parties. 

This agreement is binding on the Parties regarding t h e subject 

matter here in and is to remain confidential among the P a r t i e s and may 

be released to non-parties only if ordered by a court or admizustrative 

agency of competent jurisdiction. If the issue of this agreement 's 

confidentiality comes before a court or administrative agency of 

comp>etent jurisdiction the party before such court or administrative 

agency shall immediately notify the other party. The Parties s h a l l defend 

the confidentiality of this agreement. The Parties shall not c i rcu la te the 

agreement, or its existence, to any employee, agent, or a s s i g n e e of the 

party unless such employee, agent, or assignee has a need, t o know for 

the purpose of effectuating the agreement. For p u r p o s e s of this 

paragraph, the term Parties includes the Customers. 

{cissao:} 
341 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

M 

The Parties, for good consideration, agree to the followine terms 

a n d conditions: 

1. Beginning i 0 | | | m | [ | m H H V o r at such later time a s may be 
specified herein for any accounts of each Customer t h a t may be 
presentiy receiving competitive retail generation service from a 
suDolier not afHliated with 

receiving competitive retail electric service from a non-
Cincrgy aflGliated competitive retail electric service p r o v i d e r shall 

Compliant contracts to implement .the above desc r ibed service 
relationship between Customers and CRS shall be executed as 
^oon as reasonably possible and_ shall terminate n o l a t e r than 

Cinergy 

re CmannaU G a s Oc Electnc 

f \ T n m i 

(C1SS20. 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

> 

3. 

4. Customers shall pay The Cincinnati Gas & Electric Company's 
otherwise applicable transmission and distributioci rates as 

(CIS520:) 343 
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5. 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

approved by the Commission. Customers, or the i r appointed 
representative, retain all rights to participate in Commiss ion 
and Federal Energy Regulatory Commission proceedings t ha t 
may affect the rates, terms, or conditions of d is t r ibut ion and 
transmission service. 

Nothing in this agreement shall affect the tenns a n d condit ions 
to 

Cinergy will comply with all regulatory requirements necessary 
to create an affiliated competitive retail electric service provider 
to supply competitive retail electric service to C u s t o m e r s a s 
required by paragraph one (1) of this agreement 

The ^ 
filed by 'Hie Cincinnati Gas & Electric Company a n d the 

To. 03-93-EL-ATA subject to such r e se rva t iS 

This agreement terminates after o r as follows: 

{CISS20:) 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

All no t i ces , demands, and statements to be given h e r e u n d e r shall b e 

given in w r i t i n g to the parties a t the addresses appearing t i e r e i n belovv 

and will be effective upon actual receipt: 

To Cus tomer s : 

To Cinergy: 

Ciner 

or such o t h e r address as is provided in writing by the rccipierit from tim.e 

to time. Payments shall be made by ACH or wire transfer to t h e account 

designated by the payee from time to time. 

Cinergy and the Customers shall defend, indemnify^, and hold 

harmless the non-breaching party from any and all c l a i m s by third 

parties including the government regarding the enforcement o r breach of 

th is agreement, including bu t not limited to, property damages, 

environmental damages, contract damages, fines, or p e n a l t i e s arising 

from or in connection with the provision or acceptance of competitive 

retail electric service arising from or in connection with the performance 

of this agreement. 

This agreement is for the exclusive l>cncfit of the Pa r t i e s and shall 

apply to successors and assigns of the affected Customers a s well as 

fClS520;) 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

Cinergy provided, as to the Customers, they continue to display 

substantially similar load and usage characteristics a s t hose t h a t 

presenUy exist. The Parties shall not assign their rights o r obligations 

under th is agreement without the written consent of the non-as s ign ing 

party and such written consent shall not be unreasonably w i t h h e l d . 

This agreement shall be governed by and construed i n accordance 

with the laws of the State of Ohio. 

En te red into on this 

On behalf of Cinergy On Behalf of the C u s t o m e r s 

w> 

(C1S520;J 

f t f t f ^ » » • * > • % • » » ' . * r * . . . • . • 

346 



BEH ATTACHMENT 5 

\ 

J 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

A g r e e m e n t 

This agreement is between Cinergy Corp. (Cinergy), and t h e A M H 

It is the i n t e n t of the 

to the t e r m s and parties to this agreement to bind Cinergy and 

conditions set forth herein. The following is the entire agreement 

between Cinergy and flHJimHV ^̂  " ^ ^ ^^^ ^^ emended except by 

the written agreement of the parties. 

This agreement is binding on the parties regarding t h e subject 

matter herein and both the terms and existence of the agreement are to 

remain confidential among the parties and may be released to non

parties only if ordered by a court or administrative agcnc}' of competent 

jurisdiction. Jf any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of con^jctent jurisdiction 

the parQr before such court or. administrative agency shall u s e best 

efforts to immediate^ notify the other party. The parties shall defend the 

confidentiality of this agreement. The parties shall not circulate the 

agreement, or disclose its existence, to any employee, agent, o r assignee 

of the par ty unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement. 

The parties^ for good consideration, agree to the following terms 

and condit ions: 

1- i _ _ _ _ _ 
rcqioiremcnts gencranon service pursuaiit to its current 
a n d pursuant to the Electric Reliability and Rate Stabilization 

»-«'^ fMl-^'^. t r vvOOV' . . n r f i T f ? * .To w a •»»••».» n w i • . r i / * i 7 / ( 0 



CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

J 

2. 

2. 

4. 

Plan approved by the Public Utilities Commission of Ohio 
(Commission). 

This agreement has no application to The Cincinnati Gas & 
Electric Company's transmission and distribution rates as 
approved by the Commission. 

This agreement terminates after 
occurrence of any of the following: 

o r upon the 

B. 

C, 

{C(Ml9i:l 



t CONFIDENTIAL PROPRIETARy 
TRADE SE(3?ET 

< < 

J 

All notices, demands, and statements to be given hereunder shall be 

given in writing to the parties a t the addresses appearing herein below 

and will be effective upon actual rct^ipt: 

Tol 

or such other address as is provided in writing by the rcdpient from time 

to time. Payments shall be made by ACH or wire transfer to t h e account 

designated by the payee from time to time. 

Cinergy andjflHHBshall defend, indemnify, and hold hannless the 

non-breaching party from any and all claims by third parties including 

the goveminent regarding the enforcement or breach of this agreement, 

including b u t not limited to, property damages, environmental damages, 

contract damages, fines, or penalties arising from or in connection with 

r. * . . pa- ^•rfrt * i i i - . '> - r r i T " ^ . . " ! 



J CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

the provision or acceptance of competitive retail electric s c r ^ c c arising 

from or in connection with the performance of this agreement. 

This agreement is for the exclusive benefit of the Particss and shall 

apply to successors and assigns ^ ^ j H B ^ B | ^ l ^ ^^ Cinergy provided, a s 

to | M M M H M | j ^ continues to display substantially siinilsLr load and 

usage characteristics as those that presentiy exist. The Pa r t i e s shall not 

assign their rights or obligations under this agreement -wdthout the 

written consent of the non-assigning party and such w r i t t e n consent 

shall not be unreasonably withheld. 

'rtiis Letter Agreement shall be governed by and const rued in 

accordance with the laws of the State of Ohio. 

Entered into on t h i s f l l B f l B ^ ^ H H B 

On behalf of Cinergy On Behalf of j 

> 

t t n m 

(OMIM: 
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CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

Agreement 

WHEREAS, on " 

Agreement for a transaction under the Cinergy Operating Companies 

market-based power sales tariff was entered into between 

^nd the Cinergy Operating Companies to supply firm e n e r g y to fuUlll 

the retail power requirements of certain of (^gjMtaHMMHHMHHMMMM|M| 

in the service te r r i to ry of The 

Cincinnati Gas & Electric Company] 

WHEREAS, on ^ m g a m m m m m ^ ^ ^ g g ^ ^ Performance Assurance 

Agreement was entered into between 

and Cinergy Services^ Inc. whereby cerlaJn performance a s s u r a n c e s were 

b y | r i H H H | | H H | | ^ ^ ^ | H H H H K . o Clnergy Services, 

WHEREAS, on^K^BgggtggjKKgm^mammm^m 

a transaction under the Cinergy Operating Companies market-based 

power sales tariff was entered into between flM|HH|[HH|^ ^^d tiie 

Cinergy Operating Companies to supply firm energy to fulfill t h e retail 

power requirements of the 

> 

WHEREAS, the Performance Assurance Agreement was amended 

effective 

WHEREAS, the competitive retail electric market in OKio h a s not 

developed as envisioned when the Electric Transition Plan of The 

1 ^ ' ^ 
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Cincinnati Gas & Electric Company rCG&E**) in Case No. 99-1658-EL-

ETP was approved by ^ c PUCO; 

WHEREAS, on January 26, 2004, CG&E filed a n Electric 

Reliability and Rate Stabilization Plan at the request of the Commission 

in order to further the transition to a competitive market; 

WHEREAS, the power sales agreements by the Cinergy Operating 

Companies for viltimate sale j^flHHBBMMMji pŷ ŷ ĵ̂ Qf̂  fo^ firm power, 

and to p e r m i t ^ ^ H H I k b e fairly charged for reserve margin and o ther 

costs associated with the provision of competitive retail electric service a s 

contained in the proposed Electric Reliability and Rate Stabilization Plan, 

and for other consideration, this new Agreement has been en t e r ed into. 

This Agreement is between Cinergy Retail Sales, IXC C*Cincrgy^), 

a n d m K g t a ^ m m m g j g m m m m g g m g m m m m a m g m ^ ^ ]^ 

the intent of t h e Parties to this Agreement to bind Cinergy a n d fllHfe^o 

the terms a n d conditions set forth herein. The following Agreement may 

not be amended except by the written Agreement of the Parties. 

This Agreement is binding on the Parties regarding thie subject 

matter herein and is to remain confidential among the Parties and may 

be released t o non-Parties only if ordered by a court or administrath^e 

agency of competent jurisdiction. If the issue of this Agreement's 

confidentiality comes before a court or administrative agency of 

competent jurisdiction the ParQ^ before such court or administrative 

agency shall immediately notify the other Party. The Parties s h a l l defend 

tCM 19^:) 1174 
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t he confidentiality of this Agreement. The Parties shall not circulate t h e 

Agreement, or its existence, to any employee, agent, or a s s i g n e e of t h e 

Party un less such employee, agent, or assignee has a need, to know for 

the purpose of effectuating the Agreement. 

The Parties, for good consideration, agree to the fol lowing te rms 

a n d conditions; 

1. K f r e c t L v e ^ ^ ^ H H H | H I ^ H and ending 
|s!Tair^onUnue t ^ p u r c h a s e compeutive r e t a i l electric 

s ^ T ^ T c c n f r o m J | | ^ H H H | | H ^ ^ affiliateci com^t i t ive 
retai l elcctri^scrvS^proVider, under both the 

During! 

appn •ommissioi 
Ohio 's \u Case No. 03-93-EL-ATA and Cinergy o r 

Ol tne toiDiic UUiiUes t:ommisslon ol uhio's order in Case No. 
03-93-EL-ATA- Cinen 

power 
will be provided by Cinergy a t the same pr ice , terms and 
conditions as forth in j P H | r i H B H ^ B M H H H m '^ ^ 
Cinergy affiliate is chosen ^ ^ H H | | ^ ^ ^ ^ ^ x ^ ^ n ^ C m e r g y 
CRES will provide generation a ^ e t a i ^ ^ f f i ^ r r c e s se t forth in 
^H/ t tKtKKt t t t t /Kt tKl^K^JP^ transmission c o s t s . ^ m p | B 
shall pay to TheCmcmr iau u a s & Electric C o m p a n y the 

tCM 194;) 1 * i*t *-
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Utilities Commission of Ohio in Case No. 99- l6S8-El^ETP. 
Cinergy or any affdiate thereof shall 

fee trie Company. 
paid to The Cinc inna t i Gas 

'incrgy or any affiliate thereof 

/few*, 

J-

loTaLxer tnan 
;ays alter I n order Ts issued in Case No / 0 3 - 9 3 - E ; L ^ A T A or 

December 31, 2004 (whichever comes 

Effective ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ m a y purchase F o r both its 
«„___ "(competitive r e t a i l electric 

service from any competiuve retail electric service provider, 
including Cinergy, at the market rate quoted by s u c h providers. 

(COq 194:1 1 1 f** C? 
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to H B I I I I B I H H B I H I I I I H B add i t iona l load o r 
accounts in The Cincinnati Gas & Electric Company ' s certified 
territory which 

6. J H I i H I i J V P^^ ^^^ Cincinnati Gas & Electric Company 's 
transmission and distribution rates as approved b y t h e Public 
Utilities Commission of Ohio. 

8. 

^ 

10. 

11. 

Cinergy or any affiliate thereof will compty with all regulatory 
requirements necessaiy to create an affiliated competi t ive retail 
electric serWce provider to offer competitive retail e lectr ic service 

[contemplated by this Agreement. 

'ecommendation by The Cincinnati 
a n d f l m H i n case no. 03-93-EL-ATA. 

ras 

St ipula t ion and 
Electric Company 

For ^ < = _ f l i i ^ H H H B H | i f l H | | H H H I H I i k ^^^ Agreement 
c o n s t i t u t e a j l l ^ B H l ^ o i U r a c ^ w i u ^ ^ ^ r e a i O T CRES to 
provide firm generauon service for its full capaci^, energy and 
transmission requirements thro t^h H I H B H H m m i L ^ A d 
satisfies the requirements of the Stipulat ion and 
Recommendation in Case No. 03-93-EL-ATA that 

Nothing in this Agreement modifies or limits any settlement 
agreement reached by the Parties or their agents in Case No. 
99'1658-EL-ETP. 

If a n order in Case No. 03-93-EL-ATA is issued which is 
acceptable to CG&E but which renders invalid or ineffective any 
provision of this Agreement 

(C04194;i 
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This Agreement terminates after, 
or a s follows: 

All not ices , demands, and statements to be given hereunder shall be 

given in wri t ing to tiie Parties at tiie addresses appearing h e r e i n below 

and will be effective upon actual receipt-

To Cus tomers : 

(C0419^:) 
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To Cinetgy: 

Cinergy 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to t h e account 

designated by the payee from time to time, 

Cinergy and fl^Mjjjyhall defend, indemnify, and hold Harmless the 

non-breaching Party from any and all cleums by third Part ies regarding 

the enforcement or breach of this Agreement, arising from or in 

connection with the performance of this Agreement. 

This Agreement is for the exclusive benefit of the Parties and may 

not be ass igned without the written consent of the non-assigning Party. 

This Agreement shall be governed by a n d construed i n accordance 

with the laws of the State of Ohio. 

En te red mto on t ^ t s J B B l l l H B M j ^ ^ 

On behalf of Cinergy On Behalf of 

1004194.) 1179 
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^ .?r Documents attached, labeled RP5, are those documents that are not protected by attomey 

client privilege. Attomey client privileged documents are not provided. 

RP6 Please provide copies of all documents for the period beginning January 1,2003 onward> 

(see definition of "documents" above, which includes e-mails) transmined by DE-Ohio 

or its affiliates to, or received from^JMMat contain references to the RTC, FPP, RSC, 

AAC, IMF, SRT charges or the Insufficient Return Notice Fee. 

Please see documents attached labeled RP6. 

.Respectfiillv submitted on behalf of 

J>o 

l8368S2v2 
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A g r e e m e n t 

This agreement is between The Cinergy Retail Sales, LLC (Cinergy), 

and t h e f ^ H H l B h o w n on the attached agreement exhibit 1 

incorporated by reference into tiiis agreemen^mmjJUJfceffect ive t h i s 

This Agreement replaces and si-ipersedes t l ie 

terms and conditions of the Agreement dated a B j U H H H H f b e t w e e n 

ind Cinergy. It is the intent of the parties to this agreement t o 

bind Cinergy and ^ I H M H H P ^ ^ ^ terms and condi t ions set for th 

herein. The following is the entire agreement between C i n e r g y and t h e 

it may not be amended except b y the wri t ten 

agreement of the parties. 

This agreement is binding on the parties regarding the sub j ec t 

matter herein and both the terms and existence of the agreement are t o 

remain confidential among the parties and may be r e l e a s e d to n o n 

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of t l i i s agreement 

comes before a court or administrative agency of compe ten t jurisdiction 

the party before such cotort or administrative agency s h a l l use b e s t 

efforts to immediately notify the other party. The parties s H a l l defend t l i e 

confidentiality of this agreement. The parties shall n o t circulate t h e 

agreement, or disclose its existence, to any employee, a g e n t , or a s s ignee 

of the party unless such employee, agent, or assignee has a need to k n o w 

for the purpose of effectuating the agreement. 

353 
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The parties, for good consideration, agree to the following t e rms 

and conditions: 

I. Beginning ^ I ^ ^ I H H I H I B ^ ^ ^ through 
Cinergy will offer to sell retail electric generation se rv ice to th<r 

f̂or all their CG&E accounts at a 4 H H H H H I H H I i i 
of T h e Cincinnati 

G a s 6G Electric Company's S I H M H ^ B S H H B H H B ^ P P ^ ' ^ ^ ^ ^ 
^ y the Public Utilities Commission of Ohio (Commission) in ca se 
no . 99-1658-EL-ETP 

_ _ _ _ ^ Bl they are receiving from The 
Cincinnati Gas & Electric dompany on Decemtier 3 1 , 2 0 0 4 . 
The i M B I H H H H I H B t t offer indicated a b o v e will be a n 

2 . Cinergy shall 

If, prior to 

•ejo 

in The Cincinnati Gas & E l e c t r i c Company's 

(004194 :J 
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A. Cinergy 
upon the issuance of a final appealable order of 
Utilities Commission of Ohio satisfactory to Cinergy 

Cincinnati Gas & Electric Company may a m e n d i t s tariffs for 
dual feed where there is a significant increase in l o a d or for n e w 
dual feed consumers pursuant to an application approved by 
the Public Utilities Commission of Ohio. 

8. 

9. 

continue to purchase generation service p u r s u a n t to such l o a d 
management riders through^ 

This agreement has no application to The Ciraicinnati G a s fit 
Electric Company's transmission and distribxation rates as 
approved by the Public Utilities Commission of O H i o . | | M M M M | M 
shall pay the applicable transmission and d is t r ibut ion r a t e s of 
The Cincinnati Gas & Electric Company as approved by the 
Commission, and/or if applicablc,^^ 

(C04194:} 
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<^( 

lade by The Cinc inna t i gas & 
lectric Company in its application for rehearing, I n Case No. 

03-93-EL-ATA, and any related litigation. 

This agreement terminates after 
occurrence of any of the following: 

or upon t h e 

B. 

All notices, demands, and statements to be given h e r e u n d e r shal l be 

given in writing to the parties at the addresses appear ing herein below 

a n d will be effective upon actual receipt: 

|C04194:1 

' ^ C r^ 



i i ^ w / 0 ^ n u , 1 , : , , ^ ^ ^ ^ , ^ ^ ^ ^^^^ 
' - i i t c i \ \» i <^uKr ui-o 

t 

J t 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

or such o t h e r address as is provided in writing by the r e c i p i e n t from t i m e 

to time Payments shall be made by ACH or wire transfer t o the accoun t 

designated by the payee from time to time. 

Cinergy a n o H ^ B s b a l l defend, indemnify, and h o l d liarndess t h e 

non-breaching party from any and all claims by third p a r t i e s including 

the government regarding the enforcement or breach of t h i i s agreement, 

including b u t not limited to, property damages, environmenta l damages , 

contract damages, fmes, or penalties arising from or in cormection w i t h 

the provision or acceptance of competitive retail electric service a r i 3 i n g 

from or in connection with the performance of this a g r e e m e n t . 

This agreement is for the exclusive benefit of tlie par t ies and m a y 

not be assigned without the written consent of the n o n - a s signing p a r t y . 

This Letter Agreement shall be governed by a n d construed in 

accordance with the laws of the State of Ohio. 

Entered into on this 8th day of November: 

On behalf of Cinergy ' On BehalP 

mm 

> 
iCO^I9^:| 
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Agreement 

This Agreement is between Cinergy Retail Sales, LLC (Cinergy), a n d 

(Customers), effective this 

This Agreement replaces and s u p e r s e d e s the t e r m s 

and conditions of the Agreement dated j f l H H H H H H I I f l | between 

Customers and Cinergy (Parties). It is the intent of the P a r t i e s to t h i s 

Agreement to bind the Customers and Cinergy to t h e terms a n d 

conditions se t forth herein. 

This Agreement is binding on the Parties regarding t h e subject 

matter he re in and is to ranain confidential among the P a r t i e s and m a y 

be released to non-Parties only if ordered by a court or a d m i n i s t r a t i v e 

agency of competent jurisdiction. If the issue of t h i s Agreement 's 

confidentiality comes before a court or administrative agoicy o f 

competent jurisdiction the party before such court or a d m i n i s t r a t i v e 

agency sha l l immediately notify the other party. The Par t ies shal l defend 

the confidentiality of this Agreement. The Paities shall no t circulate t h e 

Agreement, or its existence, to any employee, agent, or a s s i g n e e of t h e 

party u n l e s s such employee, agent, or assignee has a n e e d t o know fo r 

the purpose of effectuating the Agreement. 

T h e Parties, for good consideration, agree to the f o l l o w n g t e r m s 

and condit ions: 

320 



^ 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

The Parties expect that the Provider of Last R e s o r t (POLR) 
charge of the Cincinnati Ga,s^86 ElectricCo. (CG&E) will cons is t 
of these components: 

2. The Customers may, individually and on an ind iv idua l account 
basis, select one of the following options for compet i t ive retai l 
electric service no later than 

Option A 

A. Beginning no earlier than 
ich Customer 

nd ending 

For any Customer who elects this Option A a n d h a s a CRES 
contmct e x t e n d i n g j ^ B B B B M W J B I I B B f bu t e n d i n g no la te r 
than 

(C04|94:J 

32i 



f 

J 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

Beginning no earlier than a r k d ending 

Option B 

B. Each Customer may accept CG&E*s market b a s e d standard 
service offer price, including the price to compare a n d POLR 
charges approved by the Commission in Case No. 03-Q3-EL-ATA 
and retain the right l^hrough^| | | | | | | | | | [ | | | | | | | | | | | | | | | | | | |^^ switch to a 
CRES under the terms and conditions of the Cornmission 's 
Order. During any time between g j g g g m ^ ^ g g ^ j g ^ ^ .̂̂ ^ 

Under both Option A and Option B, this Agreement constitutes 
Customers' contract with a credit worthy CRES t o provide firm 
generation service for their full capacity, e n e r g y and 
transmission requirements from J | | H f l | f l H H B H | | L through 

and s a t i s f i e s t ^ t n ^ n S c i i ^ x f i n extent 

(C04I94:| 
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possible the requirements of Case No. 03-93-EL-ATA that t h e 

If, prior to flH|H||BHBIHBk any of the Cvis tomers a d d 
additional l o a d o ^ a c c o u n t s in The Cincinnati G a s & Electric 
Company's certified territory which exceeds a Cus tomer ' s 
combined (all accounts) maximum demand as o f 

This agreement has no application to The C inc inna t i Gas 6& 
Electric Company's transmission and distribution rates a s 
approved by the F^ublic Utilities Commission of Ohio. 
Customers shall pay the applicable t r ans in i s s ion a n d 
distribution rates of Tlie Cincinnati Gas fit Electric Company a s 
approved by the Commission, and /o r if applicable,^ 

6. Cinergy will comply with all regulatory requirements necessary 
to be certified as a competitive retail electric service provider t o 
offer competitive retail electric service U> Customers a s required 
by paragraph one (1) of this Agreement 

7. In the Cincinnati Gas & Electric Company's n e x t dis t r ibut ion 
base rate case that results in a change in the C u s t o m e r s ' rates, 
CG&E will file a cost of service study reflating a c t u a l cost of 
service for all rate classes. 

8-

all legal r i gh t^nTH^Cinc inna t i Gas & Electric C o m p a n y ' s next 
distribution base rate case, including but not l imi ted to, rights 
to litigate and settie the case. The filing of the c o s t of service 
does not in any way constitute a guarantee r e g a r d i n g the 
outcome of the case. The Cincinnati Gas & Electr ic Company 

(0)4194rj 
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If a Customer had shopped for competitive g e n e r a t i o n and i s 
subject to a miniinijin stay vidth CG&E that c x t e r i d s beyond 
J a n u a r y 1, 2005, 

Nothing in this Agreement modifies or limits a n y sett lement 
agreement reached by the Parties or their agents i n Case No . 
99-1658-EL-ETP. 

11 

J 

12. If an order in Case No. 03-93-EL-ATA is i s s u e d which i s 
acceptable to CG&E 

This Agreement terminates after] o r a s follows: 

A, 

B. 

(C04194; 
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All notices, demands, and s tatements to be given h e r e u n d e r shall b e 

given in writing to the Parties at the addresses appearing h e r e i n below 

and will be effective upon actual receipt: 

To Customers: 

To Cinergy: 

or such o ther address as is provided in writing by the rccipien t from time 

to time. Payments shall be made in a commercially p r a c t i c a b l e manner 

such as by check, ACH or wire transfer to the account d e s i g n a t e d by the 

payee from time to time. 

|C04i94:) 
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Cinergy and the Customers shall defend, indemnify, and h o l d 

harmless the non-breaching party from any and all c l a i m s by t h i r d 

Parlies regarding the enforcement or breach of this A g r e e m e n t a r i s ing 

from or in connection with the perfonnance of this Agreement. 

This Agreement is for the exclusive benefit of the Pe t r t i es and m a y 

not be assigned without the written consent of the n o n - a s s i g n i n g party. 

This Agreement shall be governed by a n d construed i n 3.ccordance 

with the laws of the State of Ohio. 

Entered into on this 

On behalf of Cinergy On Behalf of the C u s t o m e r s 

sj 
(C04194:} 
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This agreement is between Cinergy Corp. (Cinergy), through i t s 

agent Cinergy Retail Sales, LLC (CRS), and thej 

[Customers), effective this ^ • • • • • | H H I ^ I | | H B [ ^ l i i s 

Agreement replaces and supersedes the terms and condi t ions of t h e 

Agreement dated m ^ H m i P > e t w e e n I B I H i l a n d Cinergy. A s t o 

It is the intent of the p a r t i e s to t h i s 

agreement to bind the Customers to the terms and c o n d i t i o n s set f o r t h 

herein. The following is the entire agreement between CRS ^ ^ n 4 : J | H H | | 

(Parties); it may not be amended except by the written ag reemen t of t l i e 

parUes. 

This agreement is binding on the Parties regarding: the subject 

mat te r herein and is to remain confidential among the P a r t i e s and m a y 

be releatsed to non-parties onty if ordered by a court or aciministrative 

agency of competent jurisdiction. If the issue of this agreement's 

confidentiality comes before a court or administrative agency of 

competent jurisdiction the party t>cfore such court or adminis t ra t ive 

agency shall immediately notify the other party- The Parties s b a l i defend 

the confidentiality of this agreement. The Parties shall no t circulate the 

agreement, or its existence, to any employee, agent, or a s s i g n e e of t h e 

p a r t y unless such employee, agent, or assignee has a need t o know for 

{C16910:) 
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the purpose of effectuating the agreement. For purposes of t h i s 

paragraph, the term Parties includes the Customers. 

The Parties, for good consideration, agree to the following t e m i s 

and conditions: 

I, Beginning 

presenter receiving compenuve retail electric service from a non -
Cinergy affiliated competitive retail electric service 

(01691 Ot) 
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through 
the 

€(^ 

(C1691O0 
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2. i r , 4 H t a H H B I B H H B H H I | | | _ ^ e Customers add additional 
l o a ^ f l H ^ W W ^ ^ ^ ^ ^ ^ B ^ o n n a f i Oas & Electric Company's 
certified territory which exceeds the Customer's combined (all 
accoimts) maximum demand as 6i\ 

Customers purchasing dornpetitive. retail electric service from a 
non-Cinergy afSliated competitive retail electric service provider 
shall be deemed to have provided, through this agreement, such 
written notice as -may be reqviireii prior to the_ end of such 
purchase contract^ 

4. 

This agreement has no applicatioiJL to The Cincinnati Oas & 
Electric Company's transmission land distribution rates a s 
approved by the Public Utilitica Commission of Ohio. 
Customers shall: pay ;the . applicable transmission and 
distribution tatcs of T l^ Cindnna^JQas &'Electric Company a s 

iToycd by the Oommtsaon. and/6r if applicable, * " 

Customers, or their appoin^d repre 
participate in Cotnmi^sion and^ 
Commission proceedings ^ a t may 
conditions of (tistributiwi ^ d 

sen tativc. 

6. 

retain a l l rights to 
Federal Energy Rcgulatoiy 

afifcct the ra tes , terms, o r 
service. tf ansr ussion 

(C16910:) 
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or such other address as) 

to time. Payments shall 

designated by the payee 

Cinergy and the 

harmless the non-brca' 

parties including the gow 

this agreement, inclu 

environmental damages, •* 

from or in connection 

retail electric service aris: 

of this agreement 

(C169ia] 

by the recipient from time 

iSft [wire transfer t o the account 
• i 
I 

., ,-
• 1 

ffjb bnd, indemnify, and hold 
lU 

j ^ y and all cladxns by third 

e enforcement or breach of 

to, property damages, 

fines, or penalt ies arising 

acceptance of competitive 

H^ iion with the perforTnance 
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appfy to successors 

Cinergy provided, as 

substantially similar 

presently exist- The 

under this agreement 

party and such written i 

This agreement 

with the laws of the Stai 

Entered into on 

On behalf of Cinergy 

10012 
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: bqefit of the P a r t i e s and shal l 

lellp&cted Customers as well as 

j : they cont inue to display 
it 

5 kfjiaracteristics a s those t h a t 

their rights o r obligations 

jnsent of the non-assigning 

easonably withheld, 

^d construed i n accordatncc 

(ClG^io:) 
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Agreement 

This agreement is between Cinergy Corp. (Cinergy), and th< 

U is t t ie in ten t of 

ihe parlies to this agreemeni to bind Cinerg>' a n d t f H H H H B t h e terms 

and conditions set forth herein. This Agreement replaces and supersedes 

the terms and conditions of the A g r e e m e n t ^ | | | | | | | | | | | | | | | | | | | H B j b e t w e e n 

and Cinergy. The following is the entire agreement between 

Cincrgi' a.nd J H H | | ^ p a r t i e s ) ; it may not be amended except by the 

written agreement of the parties. 

This agreement is binding on the parties regarding t h e subject 

matter herein and both the terms and existence of the agreement are to 

remain confidential among the parties and may be released to non

parties only if ordered by a court or administrative agency of competent 

jurisdiction. If any issue related to the confidentiality of this agreement 

comes before a court or administrative agency of competent jurisdiction 

the party before such court or administrative agency shall u s e best 

efforts to immediately notify the other parry. The parties shall defend the 

confidentiality of this agreement. The parties shall not circulate the 

agreement , or disclose its existence, to any employee, agent, o r assignee 

of the part^' unless such employee, agent, or assignee has a need to know 

for the purpose of effectuating the agreement. 

The parties, for good consideration, agree to the following terms 

and condi t ions: 

J 
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through ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ , ^ ^ , ^ ^ ^ _ _ 
requirements g e n c r a l i o i ^ S R i c ? pursuan t to TfnLiiTcnt tariff 
and pursuant to the Electric Reliability and Rate Stabilization 
Plan approved by the Public Utilities Commission of Ohio 
(Commission). 

Cinergy 

If, prior to 
in ine cincinna 

adds ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
's & Electric CompanyVcemfl! 

This agreement has no application to The Cincinnati Gas & 
Electnc Company's transmission and distribution rates as 
approved by the Commission. 

^ 

w <C0'»]911 
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u:: 

^ 

sj 

b. flBHJIBHHBThe Cincinnati Gas 8& Electric Company's 
^ r a ^ f f l i S i ^ ^ ^ ^ distr ibution rates as approved by the 

Commission. 

This agreement terminates afterl 
occurrence of any of the following: 

o r u p o n the 

B. 

C. 

All.notices, demands, and s ta tements to be given hereunder shall be 

given in writing to the parties a t the addresses appearing here in below 

and will b e effective upon actual receipt: 

iaW594:i 
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U 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made by ACH or wire transfer to t h e account 

designated by the payee from time to time. 

Cinergy andfl^H||sha}l defend, indemnify, and hold harmless the 

non-breaching party from any and all claims by third parties including 

the government regarding the enforcement or breach of this agreement, 

including but not limited to, property damages, environmental damages, 

contract damages, fines, or penalties arising from or in connection with 

the provision or acceptance of competitive retail electric service arising 

from or in connection with the performance of this agreement. 

This agreement is for the exclusive benefit of the Parties and shall 

apply to successors and assigns o f f l | B | a s well as Cinergy provided, as 

^ " f m i H ^ a t it continues to display substantially similar load and 

usage characteristics as those that presently exist. The Parties shall not 

assign their rights or obligations under this agreement without the 

written consent of the non-assigning party and such written consent 

fl^4»94j 
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Agreement 

WHEREAS, on ^ ^ ^ ^ • [ ^ ^ ^ ^ • l a Confirmation Letter 

Agreement for a transaction undci* the Cinergy Operating Companies 

market-based povirer sales tariff was entered into between 

J.he Cinergy Operating Companies to supply firm e n e r g y to fulfill 

the retail power requirements of certain of the 

located in the service terr i tory of T h e 

Cincinnati Gas & Electric Company 

WHEREAS, on ^ H H H H | | | ^ ^ ^ B ^ Performance Assurance 

Agreement was entered into between 

and Cinergy Sei-vices. Inc. whereby certain performance a s s u r a n c e s were 

provided by ̂ ^ ^ ^ ^ H H H | a n d flHjjjHHMto Cinergy Sei-vices, 

WHEREAS, o n f l H H H H H ^ a Confirmation Letter Agreement for 

a transaction under the Cinergy Operating Companies m a r k e t - b a s e d 

power sa les tariff was entered into between J H M H B B H B H M r a n d the 

Cinergy Operating Companies to supply firm energy to fulfill the retail 

power requirements of the 

WHEREAS, the Performance Assurance Agreement w a s amended 

effective 

WHEREAS, the competitive retail electric market in O h i o has not 

developed as envisioned when the Electric Transition P lan of The 

liSO 
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Cincinnati Gas & Electric Company ("CG&E") in Case No. 99 -1658-EL-

ETP was approved by the PUCO; 

WHEREAS, on January 26, 200^1, CG&E filed a n Electric 

Reliability and Rate Stabilization Plan at the request of the Commiss ion 

in order to further the transition to a competitive market; 

WHEREAS, the power sales agreements by the Cinergy Opera t ing 

Companies for ultimate sale t o ^ ^ ^ H ^ ^ | H H r p r o v i d e d for firm power, 

and to permit 

This Agreement is between Cinergy Retail Sales. LLC ("Cinergy") 

and ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ • H H B effective this 

This Agreement replaces and supersedes the terms a n d conditions 

of the dated W ^ K t K K K K K K t K K K K 

(Parties). It is the intent of the Parties to this Agreement to b i n d Cinergy 

a n d ^ ^ ^ ^ ^ H f t the tenns and conditions set fortii herein. T h e following 

Agreement may not be amended except by the written Agreement of the 

Parties. 

Th i s Agreement is binding on the Parties regarding t h e subject 

matter herein and is to remain confidential among the Par t ies and may 

tie released t o non-Parties only if ordered by a court or administrative 

agency of competent jurisdiction. If the issue of this Agreement's 

(C04I91:1 2 1181 
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confidentiality comes before a court or administrative agency o f 

competent jurisdiction the Party before such court or admin i s t r a t i ve 

agency shall immediately notify the other Party. The Parties s h a l l defend 

the confidentiality of this Agreemeni. The Parties shall not c i rcula te t h e 

Agreement, or its existence, to any employee, agent, or ass ignee of t h e 

Party unless such employee, agent, or assignee has a need to know f o r 

the puipose of effectuating the Agreement. 

The Parlies, for good consideration, agree to the following t e rms 

and conditions: 

Effective 9 lKKKUK/t t /K/KtKt l l9K^ 
[Shall continue to purchase competitive re ta i l electric 

TcF from 

nning ^ 
Cinergy or any affiliate thereof ^ 
wholesa le power supplier to 

{C04I94: lis 
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J t 3. Effective 

(C04I9^:) 

1183 



7, 

8. 
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CG6&E's POLR charge is expected to cons i s t of t h e s e 
components: 1) RSC; 2) AAC; 3) IMF; and 4) S y s t e m Reliabil i ty 
Tracker (SRT). 

If, prior H H H m B B H i m B i m ^ adds addi tJonal load o r 
accounts in The Cincinnati Gas & Electric Company '^ certified 
territory which 

This agreemeni has no application to CG&E*s i ransni i ss jon a n d 
distribution rates a s approved by the PUCO. _ ^ 
the applicable transmission and distribution ra tes of CG&E a s 

applicable, 

Cinergy or any afiiliate thereof will comply with a l l regula tory 
requirements necessary 

(C04191:J 1184 
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12. Nothing in this Agreement modifies or limits a n y s e t t l e m e n t 
agreement reached by the Parties or their a g e n t s in Case N o . 
99-1658-Eb-ETP. 

13. If an order in Case No. 03-93-EL-ATA is i s s u e d which i s 
acceptable to CG&E but which renders 

(C01I9'»:| l o 
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All notices, demands, and s t a t ements to be given h e r e u n d e r shall b e 

given in writing lo the Parties a t the addresses appear ing he re in below 

and will be effective upon actual receipt: 

To Customers; 

To Cinergy: 

Ciner 

or such other address as is provided in writing by the recipient from time 

to time. Payments shall be made in a commercially p rac t i cab le manner 

such as by check, ACH or wire transfer to the account de s igna t ed by the 

payee from time to time. 

Cinergy a n d j H H H H H L d e f e n d , indemnify, and hold ha rmless the 

non-breaching Party from any a n d all claims by third Par t ies regarding 

the enforcement or breach of this Agreement, arising from or in 

connection with the performance of this Agreement, 

Th is Agreement is for the exclusive benefit of the Par t i es and may 

not be a s s igned without the written consent of the non-ass igning Party. 

This Agreement shall be governed by and construed in accordance 

KWI91:) 
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with the laws of the State of Ohio. 

Entered into on this 

On behalf of Cinergy On Behalf of 

(00119^:) 8 1187 
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Documents attached, labeled RP5, are those documents that are not protected by attomey 

client privilege. Attomey client privileged documents are not provided. 

RP6 Please provide copies of all documents for the period beginning January 1, 2003 onward, 

(see definition of "documents'' above, which includes e-mails) transmitted by DE-Ohio 

or its affiliates to, or received from, OHA hat contain references to the RTC, FPP, RSC, 

AAC, IMF, SRT charges or the Insufficient Return Notice Fee. 

Please see documents attached labeled RP6. 

Respcctfijlly submitted on behalf of 

^ ( . 
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c A g r e e m e n t 

This agreement is between The Cinergy Retail Sales, UJZ (CinergyJ, 

and the hospitals shown on the attached agreement exhibit 1 

incorporated by reference into this agreemenc^^^^^^^^Sffect ive this 

I H H H H H H H H H H R This Agreement replaces and supersedes the 

tenns and condttions of the Agreement dated ^ M H H I B H K b e t w e e n 

|HH|HfcLrid Cinergy. It ^ the intent of t^ej>a^^ 

biii<i Cinergy and t h e ^ ^ ^ ^ ^ K to the terms and conditicms set forth 

hfcFftin. The foUowing is the enfire agreement t^twecn Cinergy and the 

^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 1 it may not b e amended ^ c e p t by the wntten 

agrcftment of the parties. 

Thiei agreement is binding on the parties regarding liie sUtgect 

matter here^iii and both the terms and existierice of the agreement are to 

remain confidential among the parlies and may be released to non

parties orfly if ordered by a court or administrative agency of competent 

jurisdiction. If any is^ue relatGd to the coriRdfTitiaiity of titis agreement 

c^m^ W o t e a court or adioiniSti^tbye agGftii^ t i . c^xasp^Veai j u r i sd i c^n 

the par ly before such court or aatfiitiisUativc agency ^ia& use liieis.t 

efforts to immediately no6fy the other party. TSie parties shall delend the 

iconfidentialitaf of this agreanent Th& parties s h ^ not circulate the 

agreem<^t> or disclose its existence^ to ally einj^oy^j agent, or assignee 

of the par ty unless wieh empl<^?ee. ^ e n t , or ^^Ignee* has a need to know 

for the purpose of effectuating the agreement 

J 
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The parties, for good consideration, agree to the following terms 

and conditions: 

1. 

3. If, prior lo S I | H | [ | | ^ ^ ^ i m | ^ i m i m | | | | | | | ^ a d d addttlonai] 
load or accounts in The Cinciimati Gas & Electric Company's 
certified territory. 

(C04194:J Z 



' ^ ^ ' V H B I B ^ ^ comply with the terms and conditions of the 
order of the Public Utfllties Ccmimission of Ohio in case no. 03-
93-^L>^A including the payment of regulatory transition 
chaiEesand provider of last resort charges 

6. 

purcha^g g&iC&£nration service pursuant 
tariff l o ^ mariaeemcnt riders as of, 
coQtiiviie tn ptiiicb^tsc gehî ^atibî  servuze piirsi 
management nders t£u^ii{ 

esGstmg 
may 
l0ad 

Tins agreement has no application to The Cincinnati Gas & 
E&ctric C ĵBopenŷ s tmnfmaifwlon cmd distribution saSes .as 

the:PufeiUb t^^ftiss Ccmmiissian of OIUD. 

9. 

(C04l94i) 
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This agreement terminates after 
occurrence of any of the following: 

or upon the 

All notices, demands, and statements to Ijc ^ven. hereunder shall be 

given in writing to the parties at tile addresses appearing her«in below 

and will be effective uix>n actual receipt: 

Tothc^ 

Tpdittergy: 

Clftefgy 

or such other address as is provided in writing by the recipient from time 

IC041944 



^ 
to time. Payments sliall be made hy ACH or wire transfer to the Account 

designated by the payee from time to time. 

Cmergy a n d f l H | ^ H K d e f e n d . indemnify, and hold harmless the 

non-breaching parly froro any and all claims by third parties including 

the government regarding the enforcement or breach of this agreement, 

including but not limited to,̂  property damages, environmental damages, 

contract damages, fmes, or penalties arising from or in contiection with 

the provision or acceptance of competitive retail electric service arising 

from: or in connection with the performance: of this agreement. 

This agreement is for the exclusive benefit of the parties and may 

not be assigned without the written consent of the non-a8si]g?^]ig)>arty. 

This Letter Agreement shall Ije governed by and construed in 

accordance with the laws of the State of Ohio, 

Entered irlto on thisi 

On.behalf of Ciner^ On Behalf of the < 

ff3(Ml94-V 
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Cjnergy Corp. 

VOUCHER 

PcytoQ Company: (p iKk Ow) 

(Mail to Accounts Payatde - EM860) Payment Referanca 
(APUMOn ly ) 

BEH ATTACHME^4T 14 

COAE PSiEnffBy 
WJW» (Gl fwfgyCorp. l O t f w 

VENDOR ADDRESS AND lOEHnnCATlON (Rtqutrad) 

Ct rwgy S«v)OM 

ARv 

Twipav«r).D. N u n b c r 
(Sficvfot/Rental Paymant i Onfy) 

Oh 4S202 
S M t i Zip Coda 

PAYMENT DtSTIUBUnON (Hvqulntf) 

Rt tarvno* 
Nwnb t r 

• - . • • • • -

. P«. 
R«sp. 

_Co fp . 
R«p. 
Cntr. 

j j^lf -fianH 

rOTAL 
^ 1 

Work C O M 
- TSiiar " 

LOB 
— V W " '• 

R o ^ t n c * 
( v • ^ # , e ^ l p . * 
Sub. tedOM-*) LOG SVC DC£ 

" « 

WHEN CHECK I S U F t m c n 
U M M 

DATE n i O r t O C 

^? 6 f ^ ^b 

^ U0»M4l4m 

EmptaV—NO. t 7 W 9 

VtCE PWESlDEWr, RATES Data 

TWa 
^ / r 

SPECMt INSTRUCTIONS 

tn 
C J ATTACHI»TTOFORWWO 

00 
a OTHER 

FOflWAROtWQnP fa4PCK -OTHER THAW U S . MAIL 

Vl»et MMLWIC PtCMC CML GERRiAYERS 
IMLDftOP. 

840 
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1010026« 
4/25/2005 

l o f l CiNERCY, INVOICE 
Invoice; 

Invoice Dale: 
Page: 

Customer No: 
PO/Contract No: 
Payment Temfis; 

Due Dale: 

Amount Due; 

Fof biltinct questions, please call 

Net 45 
6/9/2005 

U M Data crcharpa Oascrtptlon 

Amount Due: 

Nat Amount 

• PiMnMtic l iMrf f t lMnivWiycwpayiMnl . nc«»*tMicalc IRV«4C« 

Payment Coupon 

Please make ctieck payable to: 
Cinergy Coip. 
P.O. Box 1771 
Cinctnnali, Ohio 45201-1771 

MfvrBttrwi ch^clL 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

Invoice Number. 

Ptease Pay By 
Customer Nunnber 
Total Amount Due 

Amount Enclosed 

^ 

CiNERCY. 
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Ohio Consumers* Counsel 
First Set loterrogatories 

Duke Energy Retail Sales, LLC 
Case No. 03-93-EL-ATA 

Following Remand 
Date Receh'ed: February 22,2007 

Response Due: March S» 2007 

OCC-INT-01.RI5I 

^ ^ 

REQUEST: 

Refening to the 
Cinergy Retail Sales, LLC and 

greemcnts between 
^through 1195"): 

RESPONSE 

Objection. This question is not calculated to lead to the discovery of evidence relevant to 
These cases. 

a. N/A 
b. Pavments were made 

WITNESS RESPONSIBLE: N/A 
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OFriON AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

This Option Agreement (the "Agreement") is entered into as of this 

(Ihe "EfTeciive Date") by and between Cinergy Retail Sales, LLC ("CRS") a Delaware limited 

liability company. 

RECITALS 

WHEREAS, ^ ^ _ _ . ^ _ 
purchases electric pow«- service from The "Cincinnati Cfas & Electric Conrnpany (CG&E) on 
metered accounts listed on Exhibh C, 

WHEREAS, CRS has been certified by the Public Utilities Commission of O h i o as a Ceitified 
Retail Electric Supplier (-CRES'*) and has the authority to engage in the sale of electrical power at 
retail: 

WHEREAS, CRS and 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, the 
Parties agree as follows: 

ARTICLE I 
DEflNmONS 

The following definitions and any tenus defined in this Agreement s h a l l apply 
hereunder. 

"Affiljaic" means, with respect to any person, any other person (other than a n individual) that, 
directly or indirectly, ihrou^ one or more intemiediarics, controls, or is control led by. or is under 
common control with, such person. For this purpose, "conlroP means Ihe direct or indirect 

Cinergy c o r p o r a t t s Recorde 
14-016280 04016280 

iiOiniNIIIIIIIIM 
Document Ciod-ft, O G l 
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ownership often (10) percent or more. 

"Base Contract Price" means the price in $US as set fonh in Exhibit B to' 
CJRS for the purchase of Generation and Transmission service under this Agreement. 

"Byjiness Dav" means a day on which Federal Reserve member banks in Ohio arc open for 
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing. 

'Maximum Demand" mearis 

"Capacity" has the meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff, as amended fmm time to time, or as defined in any transmission tariff of a 
successor to MISO. 

**Defaultin^ Party" shall have the meaning specified in Seciion 6.1. 

"Energy" means electric wicrgy of the character commonly known as three-i^ase, sixty hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

**Event of Default" shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto. 

"Firrp" means that the only excuse for the failure to deliver Energy bv CRS or the failure to receive 

"Interest Rate" means, for any date the lesser of (a) two (2) percent over the per amium rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published from time to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate. 

"MW" means mcgaweu. 

"Term" shall have the meaning specified in Aiticle 4. t. 

"Transmission Provjders" means the entity or entities transmitting or transporting the Energy 
on behalf of CRS 

> ^ 002 
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ARTICLE II 

OPTION 

2.1 xurrcntly purchases its generation electric service from The Cincinnati Gas & 
Elccaic~Company C*CG&E") pursuant lo Ihc applicable tariffs or will provide notice by 

it will purchase generation electric service from CG&E starting 
no later I h a n J B ^ B f l H B M I accordance with aj^licable CG&E tariff requirements. 

2.2 

2.3 

2.4 

2.5 

ARTICLE III 
CRS POWER CONTRACT TERMS 

3*1 In the event 

003 
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<5o y s i s 

a. Energy Quantity and T 

b. Transmission Service and Charges. Transmission service wl l be provided in 
accordance with the open access transmission tariff of the Midwest 
Independent Transmission System Operator. Inc. or CG&E (or an af^Iiate on 
its behalf), whichever is applicable, as filed with the FERC and as it may be 
amended, from time to time, or any successor tariff. 

c. Base Contract Price. The Base Contract Price is set forth in Exhibit B. 

d. Change to Prices. As a retail sale, the power sale agreement is not subject to 
the jurisdiction of the FERC; nor shall cither Party s e ^ to have the FERC 
assert jurisdiction over the Agreement, However, to the extent that either the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, tfie Panics agree that the Contract Price specified above is just and 
reasonable and consistent wjth the public interest, 

Term. The term of the power sale agreement shall be through 

f Credit. The power sale agreement will have terms and conditions as similar as 
possible to (̂ G&£*s existing unbundled tariffs. CRS will not require stu'ety 
bonds, deposits or other corporate guarantees. 

g. Adjusted Base Contract Price. 

4.1 

ARTICLE rv 
TERM OF AGREEMENT 

Agreement Term and Effective Date. This Agreement shall become effective upon 
execution by the Parties. This Agreement shall 

004 
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K unless terminated earlier in accordance with the terms of 
this Agreement ('Tem\"). 

4.2 Agreement Termination. 

4.3 After Termination. Tlie applicable provisions of this Agreemeni sliall continue in effect 
afler temiination rtiereof to the extent necessary to provide for final billing, billing 
adjustments and payments. 

5.1 Payment 

ARTICLE V 
BILLING 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6,1 Events of Default. An **Event of Defauh* ^11 mean, wift respect to a Party 
("I>efaulting Part/"), the occurrence of any of the following: 

6. L1 any representation or warranty made by the Defaulting Party herein shall at any 
lime prove to be false or misleading in any respect materia] to this Agreement; 

6.1.2 the failure of the Defaulting Party to materially perform any covenant set forth 
in this Agreemeni (except to the extent constituu'ng a separate Event of Default.) 
and such failure is not cured within five (5) Business Days after written notice 
thereof to the Defaulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its ̂ iss^ to. another entity and. at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 

005 
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transferee entity fails to assume all of the obligations of such Party under this 
Agreement; 

6.1.4 the failure to make when due. any payment required pursuant to this Agreement if 
such failure is not remedied within five (5) Business Days after written notice of 
such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankruptcy. Insolvency, reorganization or similar law, or has 
any such petition filed or commenced against it and such petition is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or 
any general airangement for the benefit of creditors, (iii) otherwise becomes 
bankmpt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to it or arty 
substantial portion of its property or assets, or (v) is unable to pay its debts as Uiey 
fall due. 

6.2 Remedies upon an Event of E)efaulu Upon the occurrence (and continuation beyond the 
applicable cure period) of an Event of Default with respect to a Defaulting P a r ^ 

ARTICLE VII 
DUTY TO MITIGATE 

7.1 Duty Iff h î̂ igatf • Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable eObns to minimize any damages it may incur as 
a result of the other Party's performance or non-perfomiance of this Agreement 

ARTICLE VUI 
GOVERNING LAW - DISPUTE RESOLUTION 

^•1 Governing Law and Jurisdiaion. This Agreement and the rights and duties of the Patties 
hereunder shall be governed by and construed, enforced and performed in accordance 
with the laws of the slate of Ohio. 

S-2 ^ s p u t e Resolution. Any claim, controversy or dispute arising out of or relating to this 
Agreement, or the breach thereof, shall be resolved fiilly and finally by binding arbitration 
under the Commercial Rules, but not the administration, of the American Arbitration 
Association, except to the extent that the CommeFcial Rules conflict with this provision, in 
which event, this Agreement shall control. This arbiu-aiion fHovision shall not Iffnit the 

sJ 
\ 
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right of either Party prior to or during any such dispute lo seek, use. and employ ancillary, r or preiiminary or pemianenl rights and/or remedies, judicial or otherwise, for the purposes 
maintaining the status quo until such time as the arbitration award is rendered or the 
dispute is otherwise resolved. The arbitration shall be conducted in Cinctrmati, Ohio and 
the laws of Ohio shall govern the construction and interpretation of this Agreement, except 
to provisions related to conflict of laws. Within ten (10) Business Days of ser\ace of a 
Demand for Arbiuation, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be 
selected by CRS and one shall be selected h^f^l /K/ / f^A knowledgeable, disinterested 
and impartial arbitrator shall be selected by the two arbitrators so appointed by ihe parties. 
If the art)itrators appoimed by the parties cannot agree upon the third arbitrator wilhia ten 
(10) Business Days, then either Parly may apply lo any judge in any court of competent 
jurisdiction for appointment of the third arbiU'ator. There shall be no discovery during the 
arbitration other than the exchange of information that is provided to the arbitrator(s) by 
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The decision of the arbilrator(s) shall be rendered 
within ninety (90) Business Days after tiie date of the selection of the arbitrator(s) or 
within such period as the Parties may otherwise agree. Each Party shall be responsible for 
the fees, expenses and costs incurred by the arbiu^tor appointed by each Party, and the 
fees, expenses and costs of the third arbitrator (or single arbitrator) shall be borne equally 
by the Parties. The decision of the arbitrator(s) shall be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
the arbitrator(s) and to obtain a judgment thereon. 

Notwillistanding the foregoing, the Parties may cancel or terminate this Agreement in 
accordance with its terms and conditions without being required to follow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Warranties. On the Effective Date and on the date of entering into this 
Agreement, each Party represents and warrants to the other Party that: (a) it is duly 
organized, validly existing and in good standing under the laws of the jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has ail 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documentation relating to diis Agreement; (c) the execution, 
delivery and performance of this Agreement and any oxh&x documentation relating to this 
Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any of the terms and conditions in its governing documents, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision applicable to il; 
(d) this Agreement and each otiier document executed and delivered in accordance with 
this Agreement constitutes its l^ally valid and binding obligation enforceable against il in 

^ ^ 
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accordance with its terms; (e) there are no bankruptcy proceedings pending or being 
contemplated by it or, to its knowledge, tlu^tened against it; (f) there is not pending or, lo 
its knowledge, threatened against it or any of its affiliates any legal proceedings that could 
materially adversely affect its ability to perform its obli^tion under this Agreement or any 
other document relating to tfiis Agreement; (g) no EVCTI of Default or event which, with the 
giving of notice or lapse of time, or both, would constitute an Event of Default with respect 
lo it has occurred and is continuing and no such event or circumstance would occur as a 
result of its entering into or performing its obligations under this Agreement or any other 
document relating to this Agreement or any Transactk>n; and (h) it is acting for its own 
account, has made its own independent dedsion to enter into this Agreement and as to 
whether such Agreement is appropriate or proper for it based upon its own judgment, is not 
relying upon the advice or recommendations of the other Party in so doing, and is cquble of 
assessing the merits of and understanding and understands and accepts, the terms, 
conditions and risks of this Agreement. 

Assi^ment. This Agreement shall be assignable by C R S j | | | | | m m | | | | | f l | | m i | | | | | m ^ 
provided such assignment is to any other direct or indirect subsidiary of Cinergy Corp. 
provided that such direct or indirect subsidiary has an equivalent or h i ^ e r credit rating 
tiian CRS. Any other assignment by either Party of this Agreement or any rights or 
obligation hereunder shall be made only with the vmuoi consent of the other Party, which 
consent shall not be unreasonably withheld. 

Nj2ti£^. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be dtiivered by letter, facsimile or other 
documenUuy form. Notice by regular mail shall be deemed to have been received three 
(3) Business Days after u has l>een sent Notice by facsimile or hand delivery shall be 
deemed to have been received by the dose of the Business Day on whidi it was transmitted 
or hand delivered (unless transmitted or hand delivered after close of normal business hours, 
in whidi case it shall be deemed to have tieen received at the close of the n ^ t Business 
Day). Notice by overnight or courier shall be deemed to have been received two (2) 
Business Days after it has been sent A Party may change its addresses by providing notice 
of the same in accordance with this Section 93 . 

To CRS: 
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9.4 General. This Agreement constitutes the entire agreement between the Parties relating to 
the subject maUer contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or the other as a result of the prq>aration, substitution, 
submission or other event of negotiation, drafting or execution hereof. No amendment or 
modification to this Agrcemem shall be enforceable unless set forth in writing and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third pany (other than a permitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default. Any provisbn dedared or rendered unlawful by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lawful obligations that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indenmity and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions of this Agrwmem lo a 
third party (other than the Party's employees. Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except in order to comply with any applicable law, regulation, or in 
connection with any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or sedc relief in coimection with, this confidential ily obligation. 

9.6 Counterparts. This Agreement may be separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and the same Agreement 

9.7 This Agreement supersedes and replaces the agreement between] 
I j l l j j l l l l jmmpl l^ During Ihe term of this Agreement, it supersedes and r^laccs any other 
agreements between the Parties or their affiliates related lo PUCO Case No. 99-1658-EL-ETP. 
Upon the tennination of this Agreement, any other settlement agreements between the Parties or 
tiieir afliliates related to PUCO Case No. 99-1658-EL-ETP shall be in fijll force and effect 
according to their original terms. 

^ 009 
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The Parties have caused this Agreement to be executed by their duly authorized 
representatives in multiple counterparts as of the Effective Date. 

CINERGY RETAIL SALES, LLC 

^ c 
ATTORNEV 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

This Option Agreement (the **Agreement**) is entered into as of this 

(the "Effective Date") by and between Cinergy Retail Sales, LLC ("CRS**) a Delaware limited 

liability company, andl 

RECITALS 

WHEREAS, 
electric power scrvice'trom Ibe Cincinnati 
accounts listed on Exhibit C 

J^ 

WHEREAS, CRS has been certified by die Public Utilities Commission of Oh io as a Certified 
Retail Electric Supplier ("CRES") and has die au^ority to engage in the sale of electrical power at 
retail; 

WHEREAS, CRS and 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, the 
Parties agree as fo Hows: 

ARTICLE! 
DEHNITIONS 

The following defmidons and any tenns defined in this Agreement shall apply 
hereunder. 

Cinergy Corporate Records 

iMniiniiiiii 
_.Q15 IJocumenC C_p<ie. 
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"Affiliate" means, v̂ Ui respect to any person, any other person (other than an individual) that, 
directly or indirectly, through one or more intermediaries, controls, or is control led by, or is under 
conrunon control vnth, such person. For this purpose, "contror means the direct or indirect 
ownership of ten (10) percent or more. 

"Base Coniraci Price" means the price in $US as set forth in Exhibit B to 
for the purchase of Generation and Transmission service under this Agreement. 

"Business Pay" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing. 

**Capacitv̂  has the meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff, as amended &om time to time, or as defined in any transmission tariff of a 
successor to MISO. 

"Defaulting Party" shall have the meaning specified in Section 6.1. 

**Energy'' means electric energy of the character commonly known as three-phase, sbciy hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hoiu-s (MWh). 

"Event of DefatJt" shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency theieto. 

jneans tiiat the only excuse for the failure to deliver Energy by CRS or the faihire to receive 

"Full Reouirements EnerEV" means, except as provided herc^ that 

"Interest Rate" means, for any date the lesser of (a) two (2) percent over the per annum rate of 
imerest equal to the prime lending rate ("Prime Rate") as may be published from time to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate. 

"MW" means megawatt. 

"Term" shall have the meaning specified in Article 4.1. 

016 
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"Transmission Providers" means the entity or entities transmitting or transporting the Energy 
on behalf of CRS or. 

ARTICLE a 
OPTION 

2.1 :urrently purchases its generation electric service from The Cincinnati Gas & Blectric 
Compariy ("CG&E**) pursuant to ihe applicable tariffs or will provide notice b y ^ m ^ 

ihat it will purchase generation electric service from CG&E starting no later than 
in accordance with applicable CG&E tariff requirements. 

2.2 

2.3 

2.4 

2.5 

c 

ARTICLE i n 
CRS POWER CONTRACT TERMS 

3.1 In the event 

017 
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a. Energy Ouantilv and Type 

Transmission Service and Charges. Transmission service wall be provided in 
accordance with the open access transmission tariff of the Mid^vest 
Independent Transmission System Operator, Inc. or CG&E (or an affiliate on 
its behalf), whichever is applicable, as filed with the FERC and as it may be 
amended, from time to time, or any successor tariff. 

c. Base Contract Price. The Base Contract Price is set forth in Exhibit B. 

Change to Prices. As a retail sale, the power sale agreement is not subject to 
the jurisdiction of the FERC; nor shall either Party seek to have the FERC 
assert jurisdiction over the Agreement. However, to the extent that either the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree that the Conuact Price specified above is just and 
reasonable and consistent with the public interest 

e. Terni. The term of the power sale agreement shall be through 

f. Credit The power sale agreement will have terms and conditions as similar as 
possible to CG&E's existing unbundled tariffs. CRS will not require surety 
bonds, deposits or other corporate guarantees. 

g. Adjusted Base Contract Price 

018 



V: 

WC 

^ / j * 3 ^ r 
1/20/2005 I2:SSPM CGNFIDENTIAL PROPRIETARY 

TRAOESECRET 

ARTICLE IV 
TERM OF AGREEMENT 

4J Agreement Term and Effective Date. This Agreement shall become effective upon 
execution by the Parties. This Agreement s h a l l ' ^ H H M H H B B H H H B H H H B H 

m J J J J i m j J ^ I I unless terminated eariier in accordance with the tenms of 

t h i ^ g r e e m c n n T e m r ) ^ 

4.2 Agreement Termination. 

4.3 

5.1 

After Termination. The applicable provisions of this Agreement shall continue in effect 
after termination thereof to the extent necessary to provide for final billing, billing 
adjustments and payments. 

ARTICLE V 
BILLING 

ARTICLE VI 
DEFAULTS AND REMEDIES 

6.1 Events of Default An "Event of Default" s^all mean, vrith respect to a Party 
("Defaulting Party"), flie occurrence of any of the following: 

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be false or misleadmg m any respect material to dais Agreement^ 

6.1.2 the failure of the Defaulting Party to materially perform any covenant set fonh 
in this Agreement (except to the extent constituting a separate Bvent of De&ult,) 
and such &ilure is not cured within five (5) Busii^ss Days after written notice 

019 
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thereof to the De&ulting Party; 

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or 
transfers all or substantially all of its assets to, aiwther entity and, at the time of such 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails to assume ail of the obligations of such Party under this 
Agtcemenr; 

6.1.4 the failure to make when due, any payment required pursuant to this Agreement if 
such failure is not remedied within five (5) Business Days after written notice of 
such failure is given by the other Party; or 

6.1.5 the Defaulting Party (i) fdes a petition or otherwise commences or acquiesces In a 
proceeding under any bankruptcy, insolvency, reorganization or similar law, or has 
any such petition Hied or commenced against it and such petition is not withdrawn 
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or 
any general arrangement for the benefit of creditors, (iii) odierwise becomes 
bankmpt or insolvent (however evidenced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as tiiey 
fall due. 

6.2 Remedies uoon an Event of Default. Upon the occurrence (and continuation bexond the 
applicable cure period) of jm Event of De^^ with respect to a E)efaulting Party,] 

ARTICLE VII 
DUTV TO MITIGATE 

7.1 Duty to Mitigate. Each Party agrees that h has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages h may mctu* as 
a result of the other Party^s performance or non-performance of this Agreement. 

ARTICLE Vin 
GOVERNING LAW - DISPUTE RESOLUTION 

8.1 Governing Law and Jurisdiction. This Agreonent and die rights and duties of the Parties 
hereunder shall be governed by and construed, enforced and performed io accordance 
with the laws of the state of Ohio. 

( 
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^ ^ . 8.2 Dispme Resolution. Any claim, controversy or dispute arising out of or relating lo this 
Agrcemem, or the breach thereof, shall be resolved folly and finally by binding arbitration 
under the Commercial Rules, but not the administration, of the American Arbitration 
Association, except to the extent that die Commercial Rules conflict with this provision, in 
which event, this Agreement shall control. This arbitration provision shall not limit the 
right of either Party prior to or during any such di.sputc to seek, use, and employ ancillary, 
or preiiminary or permanent rights and/or remedies, judicial or otherwise, for the purposes 
maintaining the status quo until si^h time as the arbitration award is rendered or the 
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and 
the laws of Ohio shall govern the construction and interpretation of this Agreement, except 
to provisions related to conflict of laws. Within ten (10) Business Days of service of a 
Demand for Arbitration, the parties nuiy agree upon a sole arbitrator, or if a sole arbitrator 
caimol be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be 
selected ^ V ^ I B H H H B H H H H disinterested and 
impartial a r b i t r 3 ^ ^ ! 5 I ^ ^ « i S l e ^ ^ S e two arbitraK^ so appointed by the parties. If 
the arbitrators appoimed by the parties cannot agree upon the third arbitrator within ten 
(10) Business D^ys, then either Party may apply to any judge in any court of competent 
jurisdiction for appointment of the third art)icrator. There shall be no discovery during the 
arbitration other than the exchange of infomiatton that is provided to the arbitrator(s) by 
tiie Parties. The arbitrator(s) shall have the authori^ only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
otiier non-compensatory damages. The decision of the arbitrator(s) shall be rendered 
wititin ninety (90) Business Days after the date of die selection of the arbilrator(s) or 

J ^ k . . witiiin such period as the Parties may otherwise agree. Each Party shall be responsible for 
^ m ^ ^ ^ the fcffis, expci^fcs «id cpsts inc\med by ihe arbitrator a { ^ m e d by each Paity, and the 

% fees, expenses and costs of the third arbitrator (or single ariiitrator) shall be borne equally 
by the Parties. The decision of the arbinator(s)'^ll be final and binding aikd may not be 
appealed. Any Party may tq^ply to any court having jurisdiction to enforce ihe decisicm of 
the arbiuator(s) and to obtain a judgment thereon. 

Notwithstanding the foregoing, the Parties may cancel or tenninate this Agreemeni in 
accordance witii its terms and conditions without being required to follow the procedures 
set forth in this Article. 

r 

ARTICLE IX 
MISCELLANEOUS 

^-1 Representations and Warranties. On the Effective Date and on the date of entering into this 
Agreement, each Party represents and wananls to die other Party that: (a) it is duly 
organized, validly existing and in good sumding under the laws of the jurisdiction of its 
formation and is qualified to conduci its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other documemation relating to tiiis Agreement; (c) the execution, 
delivery and performance of this Agreement and any other documentation relating to this 

w 
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Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any of the terms and conditions in its governing documents, any contracts to 
which it is a party or any law, mIe, regulation, order or similar provision applicable to it; 
(d) this Agreemeni and each other document executed and delivered in accordance with 
this Agreement constimtes its legally valid and binding obligation enforceable against it in 
accordance with its terms; (e) there arc no bankrupicy proceedings pending or being 
contemplated by it or, to its knowledge, threatened against it; (f) diere is not pending or, to 
its knowledge, threatened against it or any of its affiliates any legal proceedings that could 
materially adversely affect its ability to perform its obligation under diis Agreemwrt or any 
other document relating to this Agreemeni; (g) no Event of Default or event which, with the 
giving of notice or lapse of time, or both, would constitute an Event of Default with respect 
10 it has occuned and is cominuing and no such event or circumstance would occur as a 
result of its entering into or performing its obligations under this Agreement or any other 
document relating to this Agreement or any Transaction; and (h) it is acting for its own 
account, has made its own independent decision to enter into this Agreement and as to 
whether such Agreement is appropriate or proper for it based upon itsovsoi judgment, is not 
relying upon die advice or recommendations of the other Party in so doing, and Is capable of 
assessing the merits of and understanding and understands and accepts, the terms, 
conditions and risks of this Agreement 

9.2 Assignment This Agreement shall be assignable by CRS 
provided such assignment is to any other direct or indirect subskiiafy o f Cinergy Corp. 
provided that such direct or indirect subsidiary has an equivalem or higher credit rating 

r̂ *̂ .̂  than CRS. Any other assignment by eiilier Pany of tius Agreement or any rights or 
- ' obligation hereunder shall be made only with the written consent of thp other Party, which 

consent shall not be unreasonably withheld. 

9.3 Notices. All notices, requests, statements or payments shall be made a s specified below. 
Notices required to be in writing shall be delivered by letter, facsimile or other 
documentary fonn. Notice by regular nuul shall be deaned to have been received three 
(3) Business Di^s after it has beca sent Notice by facsimile or hand delivery shall be 
deemed to have been received by the ckse of the Business Day on which it was transmitted 
or hand delivered (unless transmitted or hand delivered after close of nonnal business hotus, 
in which case il shall be deemed to have been received at the ctose of the next Business 
Day), Notice by overnight or courier shall be deemed to have been received two (2) 
Business Days after it has been sent A Patty may change its addresses by providing notice 
of the same in accordance with this Section 9.3. 

To CRS: 
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9.4 General. This Agreement constitutes the entire agreement between the Parties relating to 

the subject matter contemplated by this Agreemem. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or the other as a result of the preparation, substimtion, 
submission or other event of negotiation, drafting or execution hereof. No amendment or 
modification to this Agreemem îa!1 be enforceable unless set forth in writiag and 
executed by both Parties. This Agreement shall not impart any rights enforceable by any 
third party (other tiian a permined successor or assignee boiind to this Agreement). N o 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default Any provision declared or rendered tmlawftil by any applicable court of law 
or regulatory agency or deemed unlawful because of a statutory change wall not otherwise 
affect the remaining lawftil obligations that arise under this Agreement, The headings 
used herein are for convenience and reference purposes only. All indenmi^ and audit 
rights contained herein shall survive the tennination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a 
third party (otiier tiian the Party's employees. Affiliates, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep sudi terras 
confidential) except in order to comply with any applicable law, regulatkm, or in 
coimection with any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable e^orts to prevent or 

r 
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limit the disclosure. The Panics shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, this confidentiality obligation. 

9.6 Counterparts. This Agreement may t)e separately executed in counterparts each of which 
when so executed shall be deemed to constitute one and the same Agreement. 

9.7 This Agreement supersedes and replaces the agreement between̂  
During the term of this Agrcenwnt, it supersedes and replaces any7)ther 

agreements betwdsh die Parties or their affiliates related to PUCO Case No. 99-1658-EL-ETP. 
Upon the termination of this Agreement, any other settlement agreements betsveen the Parties or 
iheir affiliates related lo PUCO Case No. 99-1658-EL-ETP shall be in full force and effect 
according to their original terms. 

The Parties have caused this Agreement to be executed by their duly authorized 
representatives in multiple count^arts as of the Effective Date. 

CINERGY RETAIL SALES, LLC 

\ J 10 
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Exhibit A; 

CustomeT Group: 

11 

025 



vSV? S<3^7 
I/2O/2O05 12:55 PM QNFIDENTIAL PROPRIETARY 

TRADE SECRET 

EXHIBIT B: 
Customer Group: 

Jc 
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EXmBIT B: 
Customer Groui 
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Exhibit C 
Customer Group 
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OPTION AGREEMENT 

BY AJND BETWEEN 

CINERGY RETAIL SALES. LLC 

AND 

CONFIDENTIAL PROPRIETARY 
TRADE SECRET 

Jl^is Option Agreemeni (Ihe ** Agreemeni") is entered into as of this 
[the "Effective Dale") by and between Cmergy Retail Sales, L 

Delaware limited liability company, and 

RECITALS 

WHEREAS, I 
Exhibit C) andU^ocated wUhin the retail dehvery service territory of The cmcmnau 
Gas & Electric Company ("CG&E"). 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a 
Certified Retail Electric Supplier ("CRES") and has the auiborily lo engage in the sale of 
electrical power at retail; 

WHEREAS, 
desires to provide electric service pursuant to the terms oUum^ffieremT 

NOWt THEREFORE, for and in consideration of ihe mutual covenants contained herein, 
the Parties agree as follows: 

ARTICLE I 
DEFINITIONS 

The following dcfmitions and any tenns defmed in this Agreemem shall apply 
hereunder. 

"Afllliatc" means, with respect lo any person, any other person (other than an individual) (hat, 
direclly or indirectly, through one or more intcmKdiaries, controls, or is controlled by, or is under 
common control with, such person. For this purpose, "control" means the direct or indirect 
ownership often (10) percent or more. 

"Business .Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open al 8:00 a.m. and ctose at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing. 

v ^ 
(CI7IM:) Cinergy Corporate Recoxrcis 
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"&pacjiy" has the meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff, as amended from time to time, or as defmed in any transmission tariff of a 
successor to MISO. 

"Contract Price" means the price in $US as set forth in Exhibit B to 
die purchase of ihe Energy under this AgrcemenL 

",Dfffaulting^_Part̂ " shall have the meaning specified tn Section 6,1. 

"Energy" means electric energy of the character commonly known as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"Event of Defanif" shall have the meaning specified in Seciion 6.1. 

"FERC" means the Federal Energy Regulatory Commissioner ai^ successor agency therrto. 

"ESTE" mcaris, with respect to a Transactiion, that the only excuse for the Allure to deliver Energy 
by CRS or the failure lo receive flHBifljjJlJMHbMiMgllgH^the other Party's &ihire to 
perform. ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 

"Full Requirements Energy" means, except as provided herem, 
retail Energy requirements for its fecility from CRS and 

"InicrefiLRate*' means, for any date the lesser of (a) two (2) percent over the per annum rate of 
iniercsl equal to the prime lending rate ("Prime Rate") as may be published from time to time in 
the Federal Reserve Statistical Release H. 15; or (b) the maxhnum lawful interest rate. 

"MW" means megawatt. 

Tgrm" shall have the meaning specified in Article 4.1. 

"Tr^BgmiggJQn^Providcrs" means the entity or entities transmitting or transporting the Encigy 
on behalf of CRS 

{CI7|5I;J 
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2.2 

2.3 In exchani 

2,4 

2.5 If CRS exercises its Option^ the Parties shall enter into a power sale agreement, including 
the terms set forth in Article HI. 

f 

ARTICLE UI 
CRES POWER CONTRACT TERMS 

3.1 In the event CRS execlsies its option, the power sale agreement between_ 
shall include, among others, the following terms: 

a. Energy Quantity and T 

{c iTi iet) 

Transmission Service and Charges. Transmission service and charges will b e 
provided in accordance with the open access transmission tariff o f the Midwest 
Independent Transmission System Operator, IIK. or CG&E (or an afOliate o n 
its behalf), whichever is applicable, as filed with the FERC and as it may b e 
amended, from lime to lime, or any successor tariff Unless otherwise agreed 
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c. Contract Price. The Contract Price is set forth in Exhibits A and B , 

d. Change to Prices. As a retail sale, the power sale agreen^nt is not subject to 
the jurisdiclion of the FERC; nor shall cither Party seek to have the FERC 
assert jurisdiction over the Agreement. However, lo the extent that cither the 
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the 
Agreement, the Parties agree that the Contract Price specified above is just aiui 
reasonable and consistent with the public interest. 

e. IfiiSB- The term of the power sale agreement shall be thjou^ 

4.1 

4.2 

ARTICLE IV 
TERM OF AGREEMENT 

Agreement Term and Effective Date. This Agrecmen^hall become effective upon 
execution by the Parties. TTiis Agreemeni j f lH|H| |H| | | | | ^HH 

ilcss terminated earlier in accordarSSc with the terms' 
this Agreement (*Tenn"), 

AJftcr Termination. The applicable provisions of this Agreement shall continue in effect 
afler termination thereof to the extent necessary to provide for final billing, bilb'ng 
adjustments and payments. 

5.1 Pavmenj 

ARTICLE V 
BILLING 

(C17138:) 
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6.1 

ARTICLE VI 
DEFAULTS AND REMEDIES 

Events of Default. An *'Event of Default" shall mean, with respect to a Party 
("Defaulting Party"), the occurrence of any of the following; 

6.M 

6.1.2 

6.1.3 

6.L4 

6.1.5 

any representation or warranty made by the Defaulting Party herein shall at any 
time prove to be false or misleading ra any respect material to this Agreement; 

the failure of the Defaulting Party to perform any covenant set forth in this 
Agreement (except to the extent constituting a separate Event of Default,) and 
such failure is ool cured within five (5) Business Days afier >vritten notice 
thereof to the Defeuhing Party; 

the Dcfeulting Party consolidates or amalgamates with, merges wi th or into, or 
transfers all or substantially all of its assets to, another entity and, at the timcofsuch 
consolidation, amalgamation, merger or transfer, the resulting, surviving or 
transferee entity fails lo assume all of the obligations of such Party under this 
Agreement; 

the Allure to make when due, any payment required pmsuant to this Agreement if 
such feilure is noi rentedied within five (5) Business Days after v/ritten notice o f 
such failure is given by the other Party; or 

the Defaulting Party (i) fil^ a petition or otherwise commences or acqubsccs io a 
pFOceeding under any bankruptcy, insolvency, leorganizattoo or similar law, or has 
any such petition filed or commenced against it aiKl sudi petition is not withdrawn 
or dSmissed within thirty (30) days after such filing, (ii) makes an assigntDcntor 
any general arrangement for the benefit of creditors, (iiQ otherwise becomes 
bankrupt or insolvent (however evkienced), (iv) has a liquidator, administrator, 
receiver, trustee, conservator or similar official appointed with respect to tl or any 

t {cmm 
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substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 Remedies upon an Event of Default. Upon the occurrence (and contintiation beyond the 
appHcablecurcperiod) of an Event of Default with respect lo a Defeulling Party. 

ARTICLE Vn 
LIMITATIONS; DUTY TO MITIGATE 

7.1 hideranity CRS AGREES TO PROTECT, INDEMNIFY, HOLD HARMLESS AND 
(FFICERS. DIRECTORS AND EMPLOYEES, AGAINST ALL 
DAMAGES, DEMANDS, SUffS AND OTHER LlABILmES. 

INCLUDING ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT 
OF, IN WHOLE OR IN PART CRS'S EMPLOYEES, AGENTS AND SUBCXJNTRACTORS 
BREACH OF ANY TERM OF THIS CONTRACT. OR ANY ACT OR OMISSION IN THE 
PERFORMANCE OF THIS AGREEMENT. 

7.1 Indemnity CRS A( 

AcfloNs^^ral^Pl) 

[ROTECT, INDEMNIFY, HOLD HARMLESS AND DEFEND CRS, ITS 
OFFICERS, DIRECTORS AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS, 
DAMAGES, DEMANDS, SUFTS AND OTHER LlABILmES, INCLUDDSIG ATTORNEY 
FEES AND OTHER EXPENSES OF LmOATION ARISING OUT OF. IN WHOLE OR IN 
PART M H H H H B M M AGENTS AND SUBCONTRACTORS BRBACH OF ANY 
TERMTJnTHTOWnHCTrOR ANY ACT OR OMISSION IN THE PERJFORMANCE OF 
THIS AGREEMENT. 

7.2 Limitation of Remedies. Liability and Damages. THE PARTIES CONFIRM THAT 

(cniMij 
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THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH O F 
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY O R 
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY O R 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
THE OBLIGOR'S UABIUTY SHALL BE LIMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES A T LAW OR IN 
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACFUAL 
DAMAGES SHALL BE THE SpLE AND EXCLUSIVE REMEDY AND ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS 
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY 
COjSISEQUENTIAL. INCIDENTAL. PUNITIVE. EXEMPLARY OR INDIRECT 
DAKiAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES, 
By STATUTE, IN TORT OR CONFRACT, UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMTTATlONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGUGENCE OF ANY PARTY. WHETHER SUCH 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE O R PASSIVE. T O 
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE 
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE. OTHERWISE OBTAINING A N 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS. 

7.3 DutyLto Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants 
that h willusecommerciallyreasonableeftbrts to minimize any damages it may incur as a 
resrult of the other Party's perfr>rniance or non-performance of this Agreement, 

ARTICLE Vin 
GOVERNING LAW - DISPUTE RESOLUTION 

8* I Govcmine Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS 
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY 
AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE 
WITH THE LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN 
THE STATE AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY 
OHIO. 

•̂2 BiSPuie Rcsohition. Any claim, controversy or dispute arising out of o r relating to this 
Agreement, or the breach thereof shall be resolved fiilly and finally by binding arbitration 
under the Commercial Rules, but not the administration, of the American Arbitration 

^ (CI7I5I:) 

\J 
038 



^ c 

CGNFIOENTIAL PROPRIETARY 
TRADE-SECRET 

Association, except lo the extent that the Commercial Rules conflict with this provision, in 
which event, this Agreement shall cwitrol. This arbitration provision shall not limit the 
right of either Party prior to or during any such dispute lo seek, use, and employ ancillary, 
or preliminary or permanent rights and/or ren^ics, judicial or otherwise, for the purposes, 
maintaining the status quo until such lime as the arbitration award is ren«iercd of the 
dispute is otherwise resolved. The aibiuation shall be conducted in Cincinnati, Ohio and 
the laws of Ohio shall govern the construction and interpretation of this Agreement, except 
to provisions related to conflict of laws. With'm ten (10) Busmess Days of service of a 
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator 
cannot be agreed upon, a paricl of three arbitrators shall be named. One arbitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbkrators so appointed by the parties. If 
the arbitrators appointed by the parties cannot agree upon the thkd arbitrator within ten 
(10) Business Days, then either Party may apply to any judge in any court of conqwtent 
jurisdiction for appointment of the third arbitrator. There shall be no discovery during the 
arbitration other than the exchange of mformatron that is provided to the arbitratorfs) by 
Ihe Parties. The arbitrator(s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The decision of the arbitralor(5) shall be rendered 
within sutty (60) Business Days after the date of the selectbn of the aibitralor(s) or within 
such perk>d as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees, 
expenses ar>d costs of the third arbitrator (or single arbitrator) shall be borne equally by the 
Parties. The decision of the arbitrator(s) shall be final and binding and may not be 
appealed. Any Party may apply to any court having jurisdictkin to enforce the decision of 
the arbitrator(s) and to obtain a judgment thereon. 

Notwhhstanding the foregoing, the Parties may cancel or terminate this Agreement in 
accordance with its terms and conditions without being required to foHow the procedures 
set forth in this Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Represeptfttions and Warranties. On the Effect'n/e Date and on the dale o f entering into this 
Agreement, each Party represents and warrants lo the other Party that: (a) it is duly 
organized, validly existing and in good siandmg under the laws of the jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) it has all 
regulatory authorizations necessary for it to legally perform its obligations under this 
Agreement and any other docutnentatton relating to this Agreement; ( c ) the execution, 
delivery and performance of this Agreement and any other documentation relating to this 
Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any of the terms and conditions in its governing docimients, any contracts to 
which it is a party or any law, rule, regulation, order or similar provision applicable to it; 

(CJ7I$8:J 
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(d) this Agreement and each other document executed arid delivered in accordance with 
this Agreement constitutes its legally valid and binding obligation enforceable against it in 
accordance with its terras; (e) there are no bankruptcy proceedings pending or being 
contemplated by it or, lo its knowledge, threatened against it; (f) there is not pending or, lo 
its knowledge, threatened against it or any of its affiliates any legal proceedings that could 
materially adversely affect its ability to perform its obligation under this Agreement or any 
other document relating to this Agreement; (g) no Event of DcfeuU or event which, with the 
giving of notice or lapse of lime, or both, would constitute an Event of Default with respect 
to it has occurred and is continuing and no such event or drcumstaix^e would occur as a 
result of its entering *mlo or pcrfornung its obligations under this Agreement or any other 
docmnenl rclalmg to this Agreement or any Transaction; and (h) il is acline for its own 
account, has made its own independent decisk>n to enter into this Agreement and as to 
whether such Agreement is appropriate or proper for il based upon its own judgment, is not 
relying upon the advice or rcconunendations of the other Party in so doing, and is capable of 
assessing the merits of and understanding and understands and accepts, the terms, 
conditions and risks of this Agreement 

Assignment. This Agreemeni shall be assignable by CRS 
provided such assigrunent is lo any other direct or mdirect subskliary oil 
provided that such direct or indirect subsidiary has an ecmival^ 
than CRS. This Agreemeni shall be 
such assienincnt is to anvotha'direct 

inergy Corp. an< 
er credit rating 

rovided 

other assignm^t by cither Party of this Agreement or any rignts or oDUgaiion tercunder 
shall be made only with the written consent of the other Party, which corjscnl shall not be 
unreasonably whhheld. 

Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by leUcr, facsimile or other 
documentary form. Notice by regular mail shall be deemed to have been received three 
(3) Business Days after it has been sent Notice by &csimttc or hand delivery shall be 
deemed to have been received by the cbse of the Business Day on which it v^as transmitted 
or hand delivered (unless transmitlcd or band delivered after cfose of nonnal business hours, 
in which case il shall be deemed to have been received at tl^ cbse of the next Business 
Day). Notice by ovcraighl or coim'cr shall be deemed to have been received two (2) 
Business Days after it has been sent. A Party may change its addresses by providing notice 
of the same m accordance with this Section 9.3. 

To CRS: 

r {CI7I}8:| 
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9-4 General This Agreement constitutes the entire agreement between the Parties relating to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Partks and shall not be 
construed agamst one Party or the other as a result of the preparation, substdulioa, 
submission or other event of negotiation, drafting or exccutk>n hereof N o amendment or 
modification to this Agreement shall be enforceable imless set forth in writing and 
executed by both Parties. This Agreemem shall not impart any r ^ l s enforceable by any 
third party (other than a permiltcd successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be construed a s a v^aivcrof any 
other default. Any provision declared or rendered unlawfol by any applicable court of law 
or regulatory agency or deemed unlawfol because of a statutory change will not otb»^isc 
affect the remaining lawful obligaticms that arise under this Agreement. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive Ihe temiination or expiration of this Agreement for 
three (3) years. 

9.5 Confidcntialilv. Neither Party shall disclose the terms or conditions of this Agreement to a 
third party (other than the Party's employees, Atftltatcs, lenders, counsel, accountants or 
advisors who have a need to know such information and have agreed t o keep such terms 
confidential) except in order to comply with any applicable law, regulation, or in 
cormection with any coim or rcgubtory proceeding applicable lo such. Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent o r 
limit the discfosure. The Parties shall be entitled to all remedies available at law or in 
equity to enforce, or seek relief in connection with, this confidentiality obligation. 

9.6 Coimterparts. This Agreement may be s^>arately executed in counterparts each of which 
when so executed shall be denned to constitute one and the same Agreement. 

9.7 Thjg^Agreement supercedes arid replaces in its entirety the agreement bet\veen CRS and 
j m m [ | [ | H | H | | H H p | H F Nothing in this Agreement shall affgct the t^ms and 

conditions agreed > ^ y ^"liipi iiiiil J B M M M B M | M B ^ M H M y | i i i i i i n iiil to the 
agreement d a t e d J | p | H H B | ^ ^ ^ ^ ^ ^ ^ ^ ^ E o ^ e r t a i ^ S u e s b i PUCO Case 
N0.99-165&-EL-ETP. 

The Parties have caused this Agreement to be executed by their duly authorized 
representatives in multiple counterparts as of the EfiTective Date. 

{017158:} 
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CINERGY RETAIL SALES, LLC 

As to clause 9.7: 

Date: 

(CI7I58:} 
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CINERGY RETAIL SALES, LLC 
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Exhibit A: 
Customer Grou 
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t EXfflBIT B: 
Customer Group: 
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Exhibit C: 
Customer Group: 

This agreemeni pertains lo the following' 
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OPTION AGREEMENT 

BY AND BETWEEN 

CINERGY RETAIL SALES, LLC 

AND 

CONFID ENTiAL PROPRIETARY 
TRAOESECRET 

This Option Agreement (the "Agreement") is entered into as of this J 
|(the "Effective Date") 

Delaware limTj 
i ? « i i ] Q @ ^ 

1 ^ 

RECITALS 

WHEREAS, ^ ^ ^ ^ ^ ^ ^ ^ ^ H ^ . ^ c purposes of this agreement only refers to 
located whhin the retail delivery service 

temtory otThe Cincinnati Gas & Electric eJompany^COG&E") 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a 
Certified Retail Electric Supplier ("CRES") and has the authority to engage in the sale of 
electrical power at retail; 

WHEREAS, U m i l H H I B ^ ' ^ option to CRS to provide electric service aud CRS 
desires to provide electric service pursuant to the terms outlined herein;. 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, 
the Panics agree as follows: 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defined in this Agreement shall apply 
hereunder. 

"Affiliate*' means, with respect to any person, any other person (other than an individual) that, 
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under 
common control with, such person. For this purpose, "contror means the direct or indirect 
ownership often (10) percent or more. 

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and a Business Day shall open at 8:00 a,m. and close at 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing. 

Cinergy Corporate Records 
I4-O16260 , 

(017158:1 
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**Capacity" has the meaning set forth in any Transmission Provider's tariff or MISO's 
transmission tariff, as amended from lime to time, or as defined in any transmission tariff of a 
successor to MISO. 

"Contract Price" means the price in $US as set forth in Exhibit B to be p a i ^ i H J i m ^ ^̂ ^ ̂ ^^ 
purchase of the Energy under this Agreement 

**Defaulting.£arty" shall have the meaning specified in Section 6.1. 

"Encrgy" means electric energy of the character corrunonly known as three-phase, sixty hertz 
electric energy that is delivered at the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

"pvent of Dgfaujt" shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto, 

"Fhrn* means, with respect to a Transactioji, that the only excuse for tjie failiu'c to deliver Energy 
by CRS or the failure to receivei 

'pgll Requirements Energ/' means, except as provided herein. 

"^merest Rate" means, for any dale the lesser of (a) two (2) percent ova the per arumm rate of 
interest equal to the prime lending rate ("Prime Rate") as may be published fiom time to time m 
the Federal Reserve Suiistical Release H. 15; or (b) the maximum lawful interest rate-

"MW" means megawatt. 

"Term* shall have the meaning specified in Article 4.1. 

"Transmission providers" means the entity or entities transmitting or transporting the Energy 
on behalf o f CRS 

iCI7IW:I 
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ARTICLE U 
OPTION 

2.1 

2.2 

2.3 

2.4 

2.5 

receives its electric soyjcc from The Cincinnati Gas & Electric Cogyany 

take electric service from CG?tETn accordance wkh ap0ncaB)e u 

ARTICLE Hi 
CRES POWEB-CDNTRACT TERMS 

3.1 In the event 
shall include, among others, the folidwi^glerms: 

3- Energy Ouantilv and Type 

b. Transmission Service and Charges. Transmission service and charges will b e 
provided m accordance with the open access transmissk>n tariff of the Midwest 
Independent Transmission System Operator, Inc. or CG&E (or an affiliate o n 
its behalf), whichever is applicable, as filed with the FERC and as it may b e 
amended, from lime to time, or any successor tariff. Unless otherwise agreed 

(Ci7)Ji:J 
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c. Contract Price. The Contract Price is set fortli in Exhibits A and B. 

d. Change to Prices. As a retail sale, the power sale agreement is not subject to 
the jurisdiction of the FERC; nor shall either Parly seek to have the FERC 
assert jurisdiction over the Agreement. However, to the extent that either the 
FERC or the Public Utilitbs Conunission of Ohio asserts jurisdiction ovCTthe 
Agreement, the Patties agree that the Contract Price specified above is just and 
reasonable and consbtent with the public imerest. 

c- Term. The term of the power sale agreement shall be through 

U: ARTICLE IV 
TERM OF AGREEMENT 

•̂̂  AgrgfimeiU Term and Effective Date. This Agreement shall become effective upon 
execution bv the Parties. This Agreement shall i 

unless tcrminale^^rnenr^COTfH^nce with the terms ol 
this Agrcemem (**rcrm"). 

4-2 Afer Termination. The applicable provisions of this Agreement ^11 continue in effect 
after termination thereof to the extent necessary to provide for fmal billing, billing 
adjustments and payments. 

ARTICLE V 
BILLING 

5.1 Eaxmeni. 

L (CI7IM:( 
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ARTICLE VI 
DEFAULTS AND REMEDIES 

^ycias of Default. An "Event of De&ult" shall mean, with respect to a Party 
("Defaulting Part/*), theoccurrenceofany of the folk>wing: 

6,1.1 

6.1.2 

6.1.3 

6.1.4 

6.L5 

any representation or warranty made by the Defauh'mg Party herein shall at any 
time prove to be false or misleading in any respect material to this Agreement; 

the failure of the Defaulting Party to perform any covenant set forth in this 
Agreement (except to the extent constituting a separate Event o f Defeuttr) and 
such failure is not cured within five (5) Business Days after 'written notice 
thereof to the Defaulting Party; 

the Defaulting Party consolidates or amalgamates with, merges ^vith or into, or 
transfers all or substantially allof its assets to, ancKher entity and, at the time of such 
consolidation, amalgamation^ merger or transfer, the resulting, surviving or 
transferee entity fails to assume all of the obl^ations of such Party under this 
Agreement; 

the failure to make when due, any payment required pursuant to this Agreement if 
such failure is not remedied within five (5) Business Days after written notice o f 
such failure is given by the o&er Patty; or 

the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a 
proceeding under any bankruptcy, insolvency, reorganizat'ionor similar law, or has 
any such pctitbn filed or conunenccd against it and such petition is not wididrawn 
or dismissed within ̂ irty (30) days after such filing, (it) makes an assignroott or 
any general arrangement for the benefit of creditors, (iiQ otherwise becomes 
bankrupt or msolvem (howeverevidenced), (iv) has a liquklator, administrator, 
receiver, trustee, conservator or similar official appointed wfth respect vo it or any 
substantial portion of its property or assets, or (v) is unable to pay its debts as they 
fall due. 

6.2 RemedicR upon an Event of Default. Upon the occurrence (and continuation bcjwnd the 
appIicab|e,_euffij)eiiQ^li»tei^^ntofI^ to a De&ulting Party,, 
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prohibkcd from selling wholesale power to CRS pursuant to CG&E's tariff shall allow CRS 
to terminate this Agreement \R its sole discretion with thirty (30) days written notice and 
without further liabiUty. 

ARTICLE VII 
LIMITATIONS^ DUTY TO MITIGATE 

7,1 Indemnity CRS AGREES TO PROTECT, INDEMNIFY, HOLD HARMLESS AND 
O E F E N i : ) J l M g | H a M ^ n ^ C T O R S AND EMPLOYEES, AGAINST ALL ACTIONS, 
CLAIMS,'"UAMAGES. D E M I N D S . SUITS AND OTHER LIABILITIES, INCLUDING 
ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN 
WHOLE OR IN PARTCRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH 
OF ANY TERM OF THIS CONTRACT. OR ANY ACT OR OMISSION IN THE 
PERFORMANCE OF THIS AGREEMENT. 

INDEMNIFY. HOLD HARMLESS AND DEFEND CRS, ITS 
"AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS. 

DAMAGES. DEMANDS, SUITS AND OTHER UABlLfriES. INCLUDING ATTORNEY 
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF. IN WHOLE OR IN 

[D SUBCONTRACTORS BREACH OF ANY TERM 
OR OMISSION IN THE PERFORMANCE OF THIS 

AGREEMENT 

V 

7.2 Limitation of Remedies. Uabilttv and Damages. THE PARTIES CONFIRM THAT 
THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS 
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF 
ANY PROVISION OF THIS AGREEMEKT FOR WHICH AN EXPRESS REMEDY OR 
MEASURE OF DAMAGES IS PROVIDED. SUCH EXPRESS REMEDY OR 
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY, 
•THE OBLIGOR'S UABILTFY SHALL BE UMITED AS SET FORTH IN SUCH 
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN 
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS 
EXPRESSLY PROVIDED HEREIN, THE OBUGOR'S UABILITY SHALL BE 
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACITJAL 
DAMAGES SHALL BE TTIE SOLE AND EXCLUSIVE REMEDY AMD ALL OTHER 
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED, UNLESS 
EXPRESSLY PROVIDED HEREIN. NEfTHER PARTY SHALL BE LIABLE FORANY 
CONSEQUENTIAL. INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT 
DAMAGES. LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES. 

(CniJ«:J 
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BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION 
OR OTHERWISE, IT IS THE INTENT OF THE PARTIES THAT THE LLMfTATlONS 
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE 
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO, 
INCLUDING THE NEGUGENCE OF ANY PARTY, WHETHER SUCH 
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT. OR ACTIVE OR PASSIVE. TO 
THE EXTENT ANY DAMAGES ViEQiJlKBD TO BE PAID HEREUlvJDER ARE 
LIQUIDATED. THE PARTIF^ ACKNOWLEDGE THAT THE DAMAGES ARE 
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN 
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES 
CONSTITUTE A REASONABLE APPROXIMATION OFTHE HARM O R LOSS. 

7.3 Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants 
that it will use commercially reasonable efforts to minimize any damages it n ^ y incur as a 
result of the other Party's performance or non-performance of this Agreement. 

ARTICLE VIII 
GOVERNING LAW-DISPUTE RESOLUTION 

8.1 Governing Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS 
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY 
AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE 
WITH THE LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN 
THE STATE AND FEDERAL COURTS LOCATED IN HAMILTON GOUNFY 
OHIO. 

8.2 pisputc Resolution. Any claim, controversy or dispiUe arismg out of or relating to this 
Agreement, or the breach thereof, shall be resolved fiilly and finally by binding arbitration 
under the Commercial Rules, but not die administration, of the American Arbitration 
Association, except to the extent that the CCnmtercial Rules conflict with this prov'eion, in 
which event, this Agreement shall control This arbkration provision shall not lanit the 
right of ekhcr Party prior to or during any such dispute to seek, use, and cmpby ancillary, 
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes 
maintaining (be status quo until such time as the arbitration award is rendered of the 
dispute is otherwise resolved The arbkiation shall be conducted in Cincinnati, Ohio and 
the laws of CHiio shall govern the construction and interpretation of this Agreement, except 
to provisions related to confilct of laws. Within ten {\Q) Business Days of scrvKC of a 
Demand for Arbitration, the parties may agree upon a sole aibkrator, or if a sole arbitrator 
caimot be agreed upon, a panel of three arbitrators shall be named. Ortc eirhitrator shall be 
selected by CRS and one shall be selected by Buyer. A knowledgeable, disinterested and 
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. I f 
the arbitrators appointed by the parties cannot agree upon the tiiird arbitrator within ten 
(10) Business Days, then cither Party may apply to any judge in any court of con^tent 
jurisdiction for appointment of the third art>itrator. There shall be no discovery during the 

(017138:1 
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arbrtration other than the exchange of information that is provided to the arbitrator(s) by 
the Parties. The arbitrator<s) shall have the authority only to award equitable relief and 
compensatory damages, and shall not have the authority to award punitive damages or 
other non-compensatory damages. The decision of the arbiirator(s) shall be rendered 
within sixty (60) Business Days after the date of the selection of the arbitrator(s) or within 
such period as the Parties may otherwise agree. Each Party shall be responsible for the 
fees, expenses and costs incurred by the arbitrator appointed by each Party, and the fees, 
expenses and costs of the third arbitrator (or smglc arbitrator) shall be borne equally by the 
Panics. The decision of the arbitrator(s) shall bo final and binding and may not be 
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of 
ihe arbitrator(s) and to obtain a judgment thereon. 

Noiwithstanding the foregoing, the Parties may cancel or tenninate this Agrcemem in 
accordance with its terms and conditions without being required to foltow the procedures 
set forth in the Article. 

ARTICLE IX 
MISCELLANEOUS 

9.1 Representations and Warranties. On the Effective Dale and on the date o f entering into this 
Agreement, each Party represents and warrants to the other Party that : (a) it is duly 
organized, vaUdly existing ainl in good standing under the laws of the jurisdiction of its 
formation and is qualified to conduct its business in each jurisdiction; (b) h has all 
regulatory authorizations necessary for h to legally perform hs obligations under this 
Agreement and any other documentation relating to this Agreement; ( c ) the execution, 
delivery and pcrformarKe of this Agreement and any other documentation relating to this 
Agreement are within its powers, have been duly authorized by all necessary action and do 
not violate any of the terms and condhions in its governing documents, any contracts lo 
which it is a party or any bw, rule, regulation, order or similar provision ^jplicrf)lc lo it; 
(d) this Agiecmcnt and each other document executed and delivered i n accordance with 
this Agreement constitutes its legally valid &xv\ binding obligation enforoeabic against h in 
accondance with its terms; (e) there are no bankruptcy proceedings pending or being 
comcmplated by it or. to hs knowledge, threatened agamst it; (f) there is not pending or, to 
hs knowledge, threatened agamst it or any of ks affilialcs any legal proceedings that could 
materially adversely affect its ability to perforrh hs obligation under this Agrcemem or any 
other document relating to this Agreemcru; (g) rw Event of Defauh or event v^hich, with the 
giving of notice or lapse of time, or both, would consiiwtc an Event of Default with respect 
lo it has occuned and is contimiuig and no such event or circumstance would ocoff as a 
result of its entering into or performing its obligations under this Agreement or aiiy other 
document relating to this /^rcement or any Transaction; and (h) it is acting for its own 
accoimi, has made its own independent decision to cirter into this Agreement and as to 
whether such Agreemem is appropriate or proper for it based upon as o w n judgment, h not 
relying upon the advice or recomnicndations of the other Party in so doing, and is capable of 
assessing the merits of and understanding and understartds and accepts , the terms. 

(cnist:) 
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conditions and risks of this Agreement. 

Assignment. This Agreement shall be assignable by CRS without _ 
such assignment is to any other direct or indirea subsidiary of Cinergy Corp. and provided 
that such direct or indirect subsidiary has aiTeouivalent or Higher crediTrafing jhariJjRS. 
This Agreement shall be a s s i g n a E i e M M B | | J M B | E R S ' consent proVided~such 
assignment is to any other iliii 11 in iiiilin 11 iili iili ii i ̂ B | ""11" I ^ J l l ' '" I' ^^^^^ 
or indirect subsidiary~Has an cgtriATalciit^oFfri^her crSit ratiifi^ j H a i j I ^ K ^ 
assigrunent by cither Party of this Agreement or any"rights or obligatioWreicuuLiu jhall 
be rnadc only with the wrKten consent of the "other Party, which" consenTThalj j iot^ 
unreasonably withheld. 

Notices. All notices, requests, statements or payments shall be made as specified below. 
Notices required to be in writing shall be delivered by letter, fecsimilc or other 
documentary form. Notice by regular mail shall be deemed to have been received three 
(3) Business Days after it has been sent. Notice by fecsimile or hand delivery shall be 
deemed to have been received by the close of the Business Day on which il was transmitted 
or hand delivered (unless transmitted or hand delivered after close of normal business hours, 
in which case it shall be deemed to have been received at the close of the next Business 
Day). Notice by overnight or courier shall be deemed to have been received two (2) 
Business Days after it has been sent. A Party may change its addresses by providing notice 
of the same in accordance with this Section 9.3. 

To CRS: 
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9.4 General. This Agreement constitutes the entire agreement between the Parties relatmg to 
the subject matter contemplated by this Agreement. This Agreement shall be considered 
for all purposes as prepared through the joint efforts of the Parties and shall not be 
construed against one Party or the other as a result of the preparatk}n, substitution, 
submission or other cvem of negotiation, drafting or execution hereof. No amendment or 
modification lo this Agreement shall be enforceable untess set forth in writing and 
executed by both Parties. This Agreement shall not inqwrt any rights enforceable by any 
thffd party (other than a permitted successor or assignee bound to this Agreement). No 
waiver by a Party of any default by the other Party shall be construed as a waiver of any 
other default Any provision declared or rendered unlawful by any aj^licable court of law 
or regulatory agency or deemed unlawful because of a statutory change will not otherwise 
affect the remaining lawful obligations that arise under this Agreemem. The headings 
used herein are for convenience and reference purposes only. All indemnity and audit 
rights contained herein shall survive the termination or expiration of this Agreement for 
three (3) years. 

9.5 Confidentialitv. Neither Party shall disclose the terms or conditwns of this Agreemeni to a 
third party (other than the Party's employees. Affiliates, leiidCTS, counsel, accountants or 
advisors who have a need to know such information and have agreed to keep such terms 
confidential) except m order to comply with any applicable law, regulation, or in 
connection with any court or regulatory proceeding applicable to such Party; provided, 
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or 
limit the disclosure. The Parties shall be entitk^ to all remedies available at law or in 
equity to enforce, or seek relief in coimection with, this confidcnttality obligation. 

9,6 Counterparts. This Agreement may be separately executed in coimtcrparts each of which 
when so executed shall be deemed to constitute one and the same Agreement. 

9.7 This A pcrcedes and replaces in its oitirety the agreement between CRS and 
Nothing in this Agreement shall affect the terms and 

cohditioris agreedJp by Cinergy m J J J J J J J J j ^ U J J J U J j f c u a n t to the 
agreement dated • • • • • • i ^ ^ ^ R ^ ^ S u e m e n ^ R e n ^ n f f i i m i PUCO Case 
N0.99-1658-EL-

The Parties have caused this Agreement to be executed by their duly authorized 
representatives in multiple counterparts as of the Effective Date. 

W 

CINERGY RETAIL SALES. LLC 

By 

{CI7ISS:» 
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Title: 

Date: 

As lo clause 9.7 

CINERGY 

^ v o r s S 

sj 
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Exhibit A: 
Customer 
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EXHIBIT B 
Customer Group: 
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Exhibit C: 
Customer Group: 

This agreement pertains lo ih 

Jt. 
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OPTION AGREEiMENT ^.Q^^pioENTlAL PROPRIETARY 

BY AND BETWEEN TRADE SECRc 

CINERGY RETAIL SALES, LLC 

AND 

This Option Agreement (the "Agreement") is entered into as (>f t̂ î̂  J H H B H H | | ^ | | I ^ ^ ^ 

"Effective Date") by and between Cinergy Retail Sales, LLC ("CRS") a Delaware limited 

liability company, and] 

individually a "Party" or collectively ih& "Parties"). 

RECITALS 

WHEREAS, 
The CincinnatroSs ecu-ic Company (CG&E) on metered accounts listed on Exhibit C. 

WHEREAS, CRS has been certified by the Public Utilities Commission of Ohio as a Certified 
Retail Electric Supplier ("CRES*^ and has the authority to engage in the sale of electrical power at 
retail; 

WHEREAS, CRS and] 

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, the 
Parties agree as follows: 

4 

ARTICLE I 
DEFINITIONS 

The following definitions and any terms defmed in this Agreement shall apply 
hereunder. 

*'Af!ihate" means, with respect lo any person, any other person (other than an individual) that, 
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under 
common control with, such person. For this purpose, "control" means the direct or indirect 
ownership often (10) percent or more. , . 

Cinergy Cozporate Records 
04016277 
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"Base Contraci Price" means the price In $US as set forth in Exhibit B to be 
for the purchase of Generation and Transmission service under this Agreement. 

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for 
business; and ?, Business Day shall open al 8:00 a.m. and close al 5:00 p.m. eastern prevailing 
time, unless otherwise agreed to by the Parties in writing. 

^ ( 

^'Capacity" has the meaning set forth in any Transmission Provider's tariff or MlSO*s 
transmission tariff, as amended from lime to time, or as defined in any transmission lariff of a 
successor lo MiSO. 

"Defaulting ?aru^" shall have the meaning specified in Section 6, i. 

"Energy" means electric energy of the character conunonly icnovm as three-phase, sixty hertz 
electric energy thai is delivered al the nominal voltage of the Delivery Point, expressed in 
megawatt hours (MWh). 

**Eveni of Defauh" shall have the meaning specified in Section 6.1. 

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto. 

"Fmn" means that the only excusejorUie failure to deliver Energy by CRS or the failure to receive 

Full Rcquirctsents Energy" means, except as provided herein, thai 

"Interest Rate" nieans, for any dale the lesser of (a) iwo (2) percent over the per annum rate of 
interest equal to the prime lending rale ("Prime Rale") as may be published from tin^ to lime in 
the Federal Reserve Statistical Release H. 15; or (b) (he maximum lawful interest rate. 

"MW" means megawatt, 

"Term" shall have the meaning specified in Article 4.1. 

"Transmission Providers" m^is jhe cnlUy or entities transmitting or Uansporting the Energy 
on behalf of CRSt 
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ARTICLE n 
OPTION 

Company ("CG&E") pursuant to ihe applicable tariffs or will provide no t i ce 

2.2 

2.3 In exchange 

2.4 

2.5 

/ 

ARTICLE UI 
CRS POWER CONTRACT TERMS 

3.1 In the event CRS exercises its 
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