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December 7, 2007 Counsel

Public Utilities Commission P U C O
Docketing Division

180 East Broad Street, 13th Floor
Columbus, Ohio 43215-3793

Re: Case No 03-93-EL-ATA-et al.,

Dear Docketing:

Attached, please find for filing an original and 10 copies of the Redacted Exhibits as
Ordered in the Commission’s October 24, 2007 Order on Remand in the above
referenced proceeding. As stated in the Commission’s Order this information shall be
subject to a protective order for a period of 18 months beginning from March 18, 2007.

With this filing, DE-Ohio is serving hard copies of the redacted exhibits to the Parties.
Due to the volume of the exhibits, DE-Ohio is unable to electronically serve these
documents upon the Parties, DE-Ohio will provide parties with a CD of the data upon
written request.

Thank you,

Rocco I’ Ascenzo, Counsel

Duke Energy Ohio T

2500 Atrium II, 139 East Fourth Strect

P. O. Box 960

Cincinnati, Ohio 45201-0960

agring 8re an
srtify Lhat t%,r{:i?ﬁf Ti = QE?QL?:§§eaB

onie A8 €O O canplete B aular COUTEE S50 1 1 og
acourats é 1avered Ef‘ pate processed -

Jocumenrt
rechnician

www. Fule-energy. com


mailto:Ascenzo@duke-energy.com

Y

As an employee of the Office of the Ohio Consumers’ Counsel (OCC):

Beth E. Hixon
Utility Testimony

BEH ATTACHMENT 1

ATTACHMENT 1

Company Docket No. Date _

Ohio Power 83-98-EL-AIR 1984

Ohio Gas 83-505-GA-AIR 1984

Dominion East Chio Gas 05-474-GA-ATA 2005

Dayton Power & Light 05-792-EL-ATA 2006

As an employee of Berkshire Consulting Service:

Company Docket No. Date Client

Toledo Edison 88-171-EL-AIR 1988 oCC

Cleveland Electric luminating.  88-170-EL-AIR 1988 OCC

Columbia Gas of Ohijo 88-716-GA-AlIR et al. 1989 ocCC

Ohio Edison 89-1001-EL-AIR 1990 ocC .

Indiana American Water Cause No. 39595 1993 Indiana

Office of the Utility Consumer Counsel

" Ohio Bell 93-487-TP-CSS 1994 ocCcC

Ohio Power 94-996-EL-AIR 1995 occC

Toledo Edison 95-299-EL-AIR 1996 OoCC

Cleveland Electric llluminating.  95-300-EL-AIR 1996 0CcC

Cincinnati Gas & Electric 95-656-GA-AIR 1996 City of

Cincinnati, OH



BEH ATTACHMENT 2
CONFIDENTIAL

CONF IDENTIAL PROPRIETARY

. ‘ ; TRADE SECRET

c Agreement

This agreement is between The Cinergy Retail Sales, LL.C (Cinergy),

and the hospitals shown on the attached agreement exhibit 1

incorporated by reference into this agreement ‘effccﬁvc this

-It ia the intent of the parties to this agreement to
bind Cinergy and ﬁ the terms and conditions set forth

herein. The following is the entire agreement between Cinergy and the

— it may not bc amended except by the writter:

agrecment of the part.ies

This agreement is binding on the parties rcgardmg the subject
matter hercin and both the terms and existence of t.hc agrccmcnt are to
‘ remain conﬁdcnual among the partics and may bc released to non—
parties only if ordered by a court or adrmmstra.twc_agency of compctent
jurisdiction. If anjr- iséuc related to the conﬁdcutiality of th.ts agrcnmént
comes before a court or administrative agency of compectent jurisdicﬁﬁn
the pw before such court or administrative agency shall use best
efforts to 1mmed1ate1y notify the other party. The parties shall dcfcnd the
confidentiality of this sgreement. The partles sha]l not clrculatc the
agreement, or disclose its existence, to any employee, agent, or assignee
of the party unless such employee, agent, or assxgnee has a need to know

for the purposc of cffcctuatmg the agreement. . |
The parties, for good consideration, agree to the follﬁwinz terms

r and conditions:
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CONF IDENTIAL PROPRIETARY
TRADE SECRET '

1. Beginning GEENNNENN, -nd throughm

Cinergy will offer to sell retail electric generation sexvice to the
Hospitals for all their CG&GE accounts at a
tariff rate of The Cincinnati
Gas & Electric Company’s approved
by the Public Utilities Commission of Ohio (Commxssaon] in case
no. 99-1658-EL-ETP

approved in the same case » €xcept that
H and il purchase
competitive retail electric generation service from Cinergy at a

2.
purchasing competitive retail electric gencration  sexvice
Cinergy iursua.nt to paragraph one (1) above. Cinergy shall
3.

ncw joad relative 1 dual feeds shall be subject to thrxe terms and
conditions set forth in pamagraph six (6) of this agreement,

Cinergy shall pay the

5.  The Hospitals shall comply with the terms and condlitions of the
order of the Public Utilities Comunission of Ohio in case no. 03-
93-EL-ATA including the payment of regulatory transition
charges and provider of last resort charges

(CO4194:) 2
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CONFIDENTIAL PROPRIETARY

. TRADE SECRET
-,
t_ : . 6. Cinergy shall not amend the rates charged by The Cincinnati
Gas & Electric Company for dual feeds for load existing prior to
] The

Cincinnati Gas & Electric Company may amend its tariffs for

dual feed where there is a significant increase in load or for new
N dual feed consumers pursuant to an application approved by
the Public Utilities Commission of Qhio.

7. Hospitals purchasing generation service pursuant to existing
tariff load management riders as of may
continue to purchase generation service pursuant to such load

meanagement riders through JENEENGNR

8. This agreement has no application to The Cincinnati Gas &
Electric Company’s transmission and distribution rates as
approved by the Public Utilitics Commission of Ohio.

shall cause the to
_filed by The Cincinnati Gas & Electric
in case no. 03-93-

9, The

EL-ATA, and any related litigation.

This agreement terminates a.ftcr— AU

r All notices, demands, and statements to be given hereunder shall be

_.
{CO9194: 3 ) 3 4 g
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

given in writing to the parties at the addresses appearing herein below

and will be effective upon actual receipt:

To Cinergy:

Cinergy

or such other address as i§ ﬁrov‘ided in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and -shall defcnd, indemnify, and hold harmless the
non-breaching party from any and all claims by third parties inciluding
the governinent regarding the enforcement or breach of this agreement,
including but not limited to, property damages, environmental damages,
contract damages, fines, or penalties arising from or in connéction with
the provision or acceptance of competitive retajl electric service arising
from or in connection with the performance of this agreement.

This agreement is for the exclusive benefit of the parties and may
not be agsigned without the written consent of the non-agsigning party.

This Letter Agreement shall be govemed by and construed in

accordance with the laws of the Statc of Ohio.

Entered into on this —

€08 )94 -4
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On behalf of Cinergy

CONEIDENTIAL PROPRIETARY
TRADE SECRET

On Behall WY

[~ Cini‘;‘ "cctﬁc Ompany

155 East Broad Street
Columbus, Ohio 43215

{Co4a199:}
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L/ : CONFIDENTIAL PROPRIETARY
TRADE SECRET

Aprreement Exhibit One
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BEH ATTACHMENL 3

CONFIDENTIAL

CONFIDENTIAL PROPRIETARY

Agreement TRADE SECRET-

This Agreement is between Cinergy Retail Sales, LLC {Cinergy), and

(Customers), effective this _ It is the intent of the

Parties to this Agreement o bind the Customers to the terms and

conditions set forth herein.

This Agreement is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties ang may
be released to non-Parties only if ordered by a cowurt or adminisirative
agency of competent jurisdiction. If the issue of this Agreement’s
confidentialitys comes before a court or administrative agency of
competent jurisdiction the Party before such court or administrative
agency shall immediately notify the other Party. The Parties shiall defend
the confidentiality of this Agreement, The Parties shall not circulate the
Agreement, or its existence, to any employee, agent, or assignee of the
Party unless such employee, agent, or assignee has a need to know for
the purpose of effectuating the Agreement.

The Perties, for good consideration, agree to the following terms
and conditions:

L. The Customers may, individually and on an individual account

basis,
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

a. Beginning
cach Customer

and ending

may purchase

competitive retail electnc generation service from Cinergy at
their current tariffed unbundled gencration rate approved by

the Commission in case no. 99-1658-EL-ETP and also
known as Big G,

b. Each Customer may accept The Cincinnati Gas & Electric
Company’s market-based standard service offer price,

L AR 1]
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

i i i I -
switch to a competitive retail electnc service provider under

the terms and conditions of the Commission's earder. Upon
switching to a competitive retail electric service provider,
Cinergy

gt E———

+

” If a Customer is taking service
from a non-Cinergy iated competitive retail electric

service provider on

constitutes

2. If, prior to

ompany's cecrtified ternitory which exceeds a Customer’s

combined (all accounts) maximum demand as of Januery 1
2005, y

(- (Codi9s)

i ve s

- 329



LOD/YIIOY ANV lw. ok Vs UVis Ll 80w VEINDRW L LUN Wind Wugg

CONFIDENTIAL PROPRIETARY
TRADE SECRET

d{ any accounts representing new lo yond the foregoimng limit .

are not included under this Agreement.

3.  Customers shall pay The Cincinnati Gas & Electric Company's
transmission and distribution rates as approved by the
Commission.

- 5. In the Cincinnati Gas & Electric Company’s next distribution
base rate case that results in a change in the Customers’ rates,
CG&E will file a cost of service study reflecting actual cost of
service for all rate classes. ‘

Q

If a Customer had shopped for competitive generation and js
subject to a minimum stay with CG&E

cffective

8. Nothing in this Agreement modifies or limits any settlement
agrecment reached by the Parties or their agents ira Case No.
99-1658-EL-ETP.

The Parties agree to work in good faith to
.

1C. H an order in Case No. 03-93-EL-ATA is issued which is
acceptable to CG&E but which renders invalid or ineffective any

provision of this Agreement to the _ .
\ ‘ 041943 4 '
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

This Agreement terminates aftcr—or as follows:

A,

All notices, demanda, and statements to be given hereunder shall be
given in writing to the Parties at the addresses appearing herein below

and will be effective upon actual receipt:

To Customers:

Co4194) 5
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' CONFIDENTIAL PROPRIETARY
) To Cinergy: TRADE SECRET

-!:. : .

or such other address as is provided in writing by the recipierit from time
to timme. Payments shall be made -by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and the Customers shall defend, indemnifyr, and hold
harmiess the non-breaching Party from any and all claimns by third
Parties regarding the enforcement or breach of this Agreerment atising
from or in connection with the performmance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may

. , - not be assigned without the written consent of the non-assigriing Patty,

This Agreement shall be governed by and construed ira accordance

with the laws of the State of Qhio.

Entered into on this—

On behalf of Cinergy On Bcehalf of the Customers

he Cincinnati Gas & Electric Company
155 East Broad Street
Ccolumbus, Ohio 43215

\-) {Coq194)) 6
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CONFIDENTIAL PROPRETARY
TRADE SECRET

CINERGY,

SERVICES

139 East Fowurth Street
P£.0O. Box 960
Cincinnati, OH 451010960

April 4, 2005

D
As you are aware, In the course of negotiating lhemm i
il was agreed thatl the ferms a condilions of their

More specificatly withrespect (o

1 65 have and coniinue 1o a naing o
writing on behalf ofﬁ with the pupose of
written confirmation of the agreement that was reached with respect

The on behalf of its members, and Cinergy Retail Sates, LLC (the
Parties], hereby agree under the

between

Please confimm your agreement to the above by sighing and retuming the duplicate copy of
this letter.

orney for th

333
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BEH A'TTACHMENT 4
CONFIDENTIAL

CONFIDENT3AL PROPRIETARY
TRADE SECRET

Agreement

This agreement is between Cinergy Corp. (Cinergy}, through its

agent Cinergy Retail Sales, LLC {CRS), and the -
— e R

- oo —"
-Lh.ls agreement is effective only to -

- It is the intent of the parties to this

agreement to bind the Customers to the terms and conditions set forth

herein. The following is the entire agreement between CRS a.ncl-
{(Partics); it may not be amended except by the writlen agree:;nent of- th;:
parties.

This agreement is binding on the Parties‘ regarding the suﬁject
matter herein and is to remain confidential among the Parties and ma]',r
be released to non-parties only lf ordered by a court-or a-dmir‘lia-traﬁve
agenéy of competent jurisdiction. If the issuc of this agreement's
confidentiality comes before a court or administrative agc‘nq.r ;;;f
competent jurisdiction the party before such court or adfninistraévé
age;lcy shall immediately notify the other party. The Parties shall defend
the confidentiality of this agreement. The Parties shall not circulate the
agreement, or its existence, to any employee, agent, or assignee of the
party unless such employee, agent, or assignee bas a need. ta know for
the purpose of effectuating the agreement. For purposes of this

paragraph, the term Parties includes the Customers.

{C16520;)
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s : CONFIDENTIAL PROPRIETARY
b TRADE SECRET

The Parties, for good consideration, agree to the following terms

and conditions:

1. Beginning or at such later time as may be

specified herein for any accounts of each Customer that may be
presently receiving competiive retail generaton service from a
supplier not affiliated with Cinergy,

receing competitive retail electric service from a non-
Cincrgy affiliated competitive retail electric service provider shall

ompliant contracts to imp ement the above described service
relationship between Customers and CRS shall be executed as
soon as reasanably possible and shall terminate no later than'

TRIMISSION In cas€ no.

{€15520;)
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. ) CONFIDENTIAL PROPRIETARY
2 TRADE SECRET

Mhe Cincinnati Gas & Electric

2.

3.

3.
' 4. Customers shall pay The Cincinnati Gas & Electric Company’s
.' otherwise applicable transmission and distributionn rates as

(CL5520) 7 3 ' 143
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: CONFIDENTIAL PROPRIETARY
A TRADE SECRET

Pt

approved by the Commission. Customers, or their appointed
Tepresentative, retain all rights to participate in Commission
and Federal Energy Regulatory Commission proceedings that

may affect the rates, terms, or conditions of distribution and

] transmission service.

5. Nothing in this agreement shall affect the terms and conditions

and Cinergy, pursuant to the agreement®

6. Cinergy will comply with all regulatory requircments necessary
to create an affiliated competitive retail electric service provider
to supply competitive retail electric service to Customers as
required by paragraph one (1) of this agreement.

7. The

filed e Cincinnati Gas & Electric Company and the
o. 03-93-EL-ATA subject to such reservati

{15520

§ - 344

— P T T e T ABAD TR LTA AR LAY OAY LY YTLIPEYN



&7 Fh

CONFIDENTIAL PROPRIETARY

TRADE SECRET

All notices, demands, and statements to be given hereurnder shall be
given in writing to the parties at the addresses appearing herein below
and will be effective upon actual receipt:

To Customers:

To Cinergy:

Ciner

or such other address -as is prowidcd in writing by the recipient from time
to time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and the Customers shall defend, indemnify, and hold
harmless the non-breaching party from any and all claitms by third
parties including the government regarding the enforcement or breach of
this agreement, including but not limited to, property damages,
environmental damages, contract damages, fines, or penalties arising
from or in connection with the provision or acceptance of competitive
retail electric service arising from or in cannecti;nn .with the perfo.rma.nce
of this agreement.

This agreement is for the exclusive benefit of the Parties and shal]

apply to successors and assigns of the affected Customers as well as

{C15520;) 5
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CONFIDENTIAL PROPRIETARY
v TRADE SECRET

Cinergy provided, as to the Customers, tﬁcy continue to display
substantially similar load and usaege characteristics as those that
presently exist. The Parties shall not assign their rights or obligations
under this agreement without the written consent of the non-assigning
party and such written consent shall not be unreasonably withheld.

This agreement shall be governed by and construed in accordance

with the laws of the State of Ohio.

Entered into on this —

On behalf of Cinergy On Behalf of the Custorners

-
!
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BEH ATTACHMENT 5
' CONFIDENTIAL

oo CONFIDENTIAL PROPRIETARY
'y TRADE SECRET

Agreement

This agreement is between Cinergy Corp. (Cinergy), and the-
Gy ' i G intent of the
parties to this agreement to bind Cinergy and gl to the terms and
conditions set forth herein. ‘The following is thc entire agreement
between Cinergy and —' it may not be amended except by
the written agrecment of the parties.

This agreement is binding on the partics regarding the subject
matter herein and hoth the terms and existence of the agreement are to
remain conﬁdehﬁa.l among the pariies gnd may be releassed to non-
partics anly if ordered by a court or administrative aécnc_v of competent

‘{: jurisdiction. If any issue related to the confidentiality of this agreement
comnes before a court or administrative agency of competent jurisdiction
the party before such court or.administrative agency shall use best
efforts to immediately notify the other party. The parties shall defend the
confidentiality of this agrcement. The partics shall not circulate the
agreement, or disclose its existence, to eny employee, agent, or assignee
of the party uniess such employee, agent, or assignee has a need to know
for the Pufp03c of effectuating the agreement.

The partics, for good consideration, agree to the following terms

and conditions:

' R
Tequurements gereraton service pursuant to ite current

t end pursuant to the Electric Reliability and Rate Stabilization

1vn R A pAn TRATUY - AErFE Y?? WD TUA et NOT  hn a7 st



CONFIDENTIAL PROPRIET,
ARY
TRADE SECRET

Plan approved by the Public Utlities Commission of Ohio
(Cormmmission).

-~

4, This agreement has no application to The Cincinnati Gas &
Electric Company’s transmission and distribution rates as
approved by the Commission.

"
This agreement terminates after SR o- vron the

occurrence of any of the following:

{CO41941) 2



CONFIDENTIAL PROPRIETARY
TRADE SECRET

All notices, demands, and statements o be given hereunder shall be
given in writing to the parties at the addresses appearing herein below

and will be effective upon actual reteipt:

Ta Cinergy:

or su;':h‘othcr adglrcs. as is provided in writing by the recipient from time
ta time. Payments shall be made by ACH or wire transfer to the account
designated by the payec from time to time.

Cinergy anq.shau defend, indemnify, and hold harmless the
non-breaching party from any and aill claims by third parties including
the government regarding the enforcement or breach of this agreement,
including but not limited to, property damages, environmental damages,

contract damages, fines, or penalties arising from or in connection with

{Co4194:) ‘ 3
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

the provision or acceptance of competitive retail electric service arising
from or in connection with the performance of this agreement.

This agreement is for the exclusive benefii of the Partiees and shall
apply to successors and assigns of -ell as Cinergy provided, as
ta —it continues to display substantially similar load and
usage cheracteristics as those that presently exist. The Parties shall not
assign their rights or obligations under this agreement -without the
written coﬂscnt of the non-assigning party and such written consent

shall not be unreasonably withheld.

This Letter Agreement shall be povermed by and construed in

accordance with the [aws of the State of Ohio.

Entered into on this___
On behalf of Cinergy On Behalf of -

coa194;) 4
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BEH ATTACHMENT 6

CONFIDENTIAL

CONFIDENTIAL PROPRIETARY
TRADE SECRET

Agreement

Agreement for a transaction under the Cinergy Operating Companies

market-based power sales tariff was entered into between

.gnd the Cinergy Operating Companies ta supply firm energy to fulfill

the retail power requirements of certain of the

Ty
Cincinnati Gas & Electric Company—

WHEREAS on - Performance  Assurance

Agrcement was entered into between

the service territory of The

and Cinergy Services, Inc. whereby certain performance assurances were

pravided by_o Cinergy Services, Inc.:

a transaction under the Cmergy 0peratmg Compa.mcs market~based

power sales tariff was entered into between g and the

Cinergy Operating Companies to supply firm energy to fulfill the retail

power requirernents of the

”

WHEREAS, the Performance Assurance Agreement was amended

WHEREAS, the competitive retail electric market in Chio has not

developed as envisioned when }h'e Electric Transition Plan of The



LR ]

CONFIDENTIAL PROPRIETARY
TRADE SECRET
Cincinnati Gas & Electric Company (“CG&E") in Case No. 99-1658-EL~
ETP was approved by 91c PUCO;

WHEREAS, on* January 26, 2004, CG&E filed an Electric
Reliability and Rate Stabilization Plan at the request of the Cormmission
n order to further the transition to a competitive market;

WHEREAS, the power sales agreements by the Cinergy Operating

Companies for ultimate sale to- provided for firm power,

and to pennit—be fairly charged for reserve margin and other
costs associated with the provision of competitive retail electric service as
contained in the proposed Electric Reliability and Rate Stabilization Plan,
and for other consideration, this new Agreement has been entered into.

This Agreement is between Cinergy Retail Sales, LLC (“Cinergy”),
the intent of the Parties to this Agrcémcnt to bind Cinergy and -to
the terms and conditions set forth herein. The following Agreernent may
not be amended except by the written Agreement of the Parties.

This Agreement is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be released to non-Parties only if ardered by a court or administrative |
agency of competent jurisdiction. H the issue of this Agrecment's
confidentiality comes beforc a court or administrative agency of
competent jurisdiction the Party before such court or administrative

agency shall immediately notify the other Party. The Parties shall defend

{CO4194:} 2



' CONFIDENTIAL PROPRIETARY
%‘ TRADE SECRET

the confidentiality of this Agreement. The Pﬁrlie.s shall not circulate the
Agreement, or its existence, to any employee, agent, or assignee of the
Party unless such employee, agent, or assignee has a need to know for
the purpose of effectuating the Agreement.

The Parties, for good consideration, agree to the following terms

and conditions:

1. Effcctive_ and ending m
%s continue to purchase competitive tetall electric
sefrvice romh)on-cmcrgy affiliated competitive

retail electric service provider, under both the '

Beginnin: QNG ———
Cinergy or any lia ereol coninue to c

wholesale power supplicr to

. . 3y {FE po
wﬂl be provided by Cincrgr at the same pncc terms and

conditions as set forth in ' Ha
Cinergy effiliate is chosen m«:rgy
CRES will provide generation at retail at the prices set forth in
m plus transmission costs. A
shall pay to e Cincinnat Gas & Electric Company the

U approv y the 1c

[Ty
-,
3
1

104194 3



; | CONFIDENTIAL PROPRIETARY
)@ ' TRADE SECRET

Utilities Commission of Ohio in Case No. 99-16 S8&-EL-ETP.
Cinergy or any affiliate thereof gshall

e Cincinnati Gas
ectric Company. Cinergy or any affiliate thercof

r asc No. 03-93-EL-ATA or
December 31, 2004 (whichever comes first)

: 3. Effective may purchase for both its
=N competitive retail electric
] service from any compelitive retail electric service provider,

including Cinergy, at the market rate quoted by such providers.

4.

{Co4 194 4 1i?6



CONFIDENTIAL PROPRIETARY
TRADE SECRET

5. I, prior to —gdds additional load or
accounts in The Cincinnati Gas & Electric Company's certified

temitory which

pay The Cincinnati Gas & Electxic -Company's
transmission and distribution rates as approved by the Public
- Utilities Commission of Ohio,

7. Cinergy or any affiliate thereof will comply with all regulatory
requirements necessary to create an affiliated competitive retail
¢lectric service provider to offer competitive retail electric service
contemplated by this Agreement.

5 N pison and

ecornmendation by The Cincinnatl Gas lectric Company
anc!-}'n casc no. 03-93-EL-ATA.

9, For the this Agreement

constitutes contract with a creditworthy CRES to
provide firm generation service for its full capacity, energy and
transmission requirements through and
satisfies the requirements of the Stipulation and
Recommendation in Case No. 03-93-EL-ATA that the B

10. Nothing in this Agreement modifies or limits any settlement
agreement reached by the Parties or their agents in Case No,
99-1658-EL-ETP. :

11. If an order in Case No, 03-93-EL-ATA is issued which is
acceptable to CG&E but which renders invalid or ineffective any
provision of this Agreement

(Coa194:) .S



N CONFIDENTIAL PROPRIETARY
TRADE SECRET

A.

All notices, demands, and statements to be given hereunder shall be
given in writing to the Partics at the addresses appearing herein below
and will be effective upon actual receipt:

To Customers:

[C01194:) i
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CONFIDENTIAL PROPRIETARY
TRADE SECRET

To Cinergy:

or such other address as is provided in writing by the recipient from time
lo time. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and ‘haﬂ defend, indemnify, and hold harmiess the
non-breaching Party from any and all claims by third Parties regarding
the enforcement or breach of this Agreement, arising _ frosn or in
connection with the performance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may
not be assigned without the written consent of the non-assigriing Party.

This Agreement shall be governed by and construed in accordance

with the laws of the State of Ohio.

Baterect into on thi S
On behalf of Cinergy On Behalf of ’

{Coqal94) 7



eyt e - ) BEH ATTACHMENT 7
CONFIDENTIAL

Documents attached, labeled RPS, are those documents that are not protected by attomey

client privilege. Atlorney client privileged documents are not provided.

RP6  Please provide copies of all documents for the period beginning January 1, 2003 onward,
(see definition of “documents™ above, which includes e-mails) transmitted by DE-Ohio
or its affiliates to, or received from.tt contain references to the RTC, FPP, RSC,

AAC, IMF, SRT charges or the Insufficient Return Notice Fee.

Please see documents attached labeled RP6.

IRﬁiectﬁllli iihmitbed on behalf of

1836852v2 7
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Agreement

This agreement is between The Cinergy Retail Sales, LILC (Cinergy),

and the—hown on the attached agreement exiubit 1

incorporated by reference into this agrt:cmcnv-effectivc this

" This Agreement replaces and supersedes the
terms and conditions of the Agreement dated —_bctwcen

-nd Cinergy. It is the intent of the parties to this agreement to

bind Cinergy and Yo e terms and conditions set forth

bherein. The following is the entire agreement between Cinergy and the

-it may not be amended except by the written

agreement of the parties.
t This agreement is binding on the partics regarding the subject
d matter herein and both the terms and existence of the agreement are to
remain corifidential among the parties and may be released to non-
parties only if ordered by & court or administrative agency of competent
jurisdiction. If any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent jurnsdiction
the parrty before such court or administrative agency shall use best
efforts to immediately notify the other party. The parties shall defend the
confidentiality of this agreement. The parties shall not circulate the
. agreement, or disclose its existence, to any employee, agent, or assignee
of the party unless such employee, agent, or assignee has a need to know

for the purpose of effectuating the agreement.

- 333
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’ ) The parties, for good consideration, agrec to the following terms

and conditions:

1. Beginning §i} .and through
Cinergy will offer to sell retail electric generation Service to the
for all their CG&E accounts alL a

of Thie Cincinnati

Gas & Electric Company’s i}
Ly the Public Utilities Com
no. 99-1658-EL-ETP il

ve Tetail electric generation service from Ciner,

§ they are recewing from The
Cincinnatt Gas & Electn¢ Company on Decembier 31, 2004.
The | offer indicated above will be an

Sz

2. Cinergy shall i
3. I prior to M - i SR
m in The Cincinnati Gas & Electric Company'’s
(Coa1943} 2
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Cinergv !
upon the issuance of a final appealable order of the Public
Utilities Commission of Ohio satisfactory to Cinergyy.

Cincinnati Gas & Electric Company may amend its tariffs for
dual feed where there is a significant increase in load or for new
dual feed consumers pursuant to an applicationi approved by
the Public Utilities Commission of Qhio.

, rmay
continue to purchase gencration service pursuarnt to such load

management riders through RN

This agreement has no application to The Cincinnati Gas &
Electric Company’s transmission and distribuition rates  as
approved by the Public Utilitics Commission of Ohiio.
shall pay the applicable transmission and distribution rates of
The Cincinnati Gas & Electric Company as approved by the
Commission, and/or il applicable,

335
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L made by The Cincinnati gas &
ectrzc Company in its application for reheanng, in Case No. ‘

03-93-EL-ATA, and any related litigation.

j or upon the

A.
B.
!
& .

All notices, demands, and statements to be given hereunder shall be
given in writing to the partics at the addresses appearing herein below

and will be effective upon actual receipt:

041947 4
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or such other address as is provided in writing by the recipient from time
lo time. Payments shall be made by ACH or wire transfer to theaccount
designated by fhc payee from tirme to time.

Cinergy and‘hali defend, indemnify, and hold harmless the
non-breaching, party- from any and all claims by third parties including
the government regarding the enforcement or breach of this ageement,
including but not limited .to, property damages, environmental damages,
contract damnages, fines, or penaltics arising from or in connection with
the provision or acceptance of competitive retail electric service arising
from or in connection with the performance of this agreement.

This agreement is for the exclusive benehit of the parties and may
not be assigned without the written consent of the non-as signing party. |

This Letter Agreement shall be governed by and construed in

accordance with the laws of the State of Ohio.

Entered into on this 8th day of November:

'On Behalf—

On behalf of Cinergy

(Coa194;) 5
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+ . Agreement

This Agreement is between Cinergy Retail Sales, LLC (Cinergy), and

—(Cuswmers), elfective this —
— This Agreement replaces and supersedes (he erms

and conditions of the Agreement dated- between

Customers and Cinergy {Parties]. It is the intent of the Partics o this

Agreement to bind the Customers and Cinergy o the terms and
conditions set forth herein.

This Agreement is binding on the Parties regarding the subject
t: matter herein and is to remain confidential among the Parties and may
be released to non-Parties only if ordered by a court or administrative
agency of competent jurisdiction. If the issue of this Agreement’s
confidentiality comes before a court or administrative agency of
compelent jurisdiction the party before such court or administrative
agency shall immediately notily the other party. The Partiess shalldefend
the confidentiality of this Agireement. The Parties shall not circulate the
Agreement, or its existence, (0 any employee, agent, or assignee of the
party unless such employee, agent, or assignee has a need to know for
the purpose of effectuating the Agreement.

Thie Parlies, for good consideration, agree to the following terms

! and conditions:

- 320
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The Parties expect that the Provider of Last Resort (POLR)

charge of the Cincinnati Gas & Electric Co. {(CG&E] will consist
of these components:

The Customers may, individually and on an individual account

basis, select one of the following options for competitive retail
electric service no later than

Option A

A. Beginning no carlier than ¢

and ending
pach Customer

33-EL-ATA. Cinergy sha

I T A dr Tt i

L. The effect of such

ey ity

For any Customer who elects this Option A and has a CRES
contract cxt&nding“ but ending nolater
than Ciner

[C04194:
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' Beginning no earlier than arad ending

cilities may purchase € ompetitive
retail electric service iro inergy affiliated CRES

Cinergy shall

Qption B

(ﬂ B. Each Customer may accept CG&I’s market based standard
service offer price, inchuding the price to compare and POLR
charges approved by the Commission in Case No. 03-93-EL-ATA
and retain the right through to switchto a
CRES under the terms and conditions of the Commmission’s
Order. During any time between

3. Under both Option A and Option B, this Agreement Constilutes
Customers’ contract with a credit worthy CRES to provide [irm

] generation service for their full capacity, energy and
transmission requirements {rom ﬁ through
_@[_Id satisfies to the maxamitm extent

{Co4194;) 3
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possible the requirements of Case No. 03-93-EL-ATA that the

4. 1f, prior to F any of the Customers add
additional load or accounts in The Cincinnali Gas & Electric
Company’s certified termtory which exceeds a Customer’s

combined (all accounts) maximum demand as of

S. This agreement has no application to The Cincinnati Gas &
Electric Company's transmission and distribution rates as
approved by the Public Ultilities Commission of Ohio.
Customers shall pay the applicable transmmission and

distribution rates of The Cincinnati Gas & Electric Company as

approved by the Commission, and/or if applicable,

6. Cinergy will comply with all regulatory requircnenits necessary
to be certified as a competitive retail electric service provider to
offer competitive retail electric service to Customers as required
by paragraph one {1} of this Agreement.

7. In the Cincinnati Gas & Electric Company's next distribution
base rate case that results in a change in the Customers’ rates,
CG&E will file a cost of service study reflecting actual cost of

service for all rate classes.

all legal nght inci 1 Gas & Electric Company’s next
distribution base rate case, including but not limited to, rights
to litigate and settle the case. The hling of the cost of service
does not in any way constitute a guarantee regarding the
outcome of the case. The Cincinnati Gas & Electric Company

(C041944 ' 4
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9. If a Customer had shopped for competitive generation and is

subject to a minimum stay with CG&E that extends beyond
January 1, 2005,

10. Nothing in this Agreement meodifies or limits any settlement

agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

11.

12,
acceptable to CG&E

A,

{COq194;)
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C. '

All notices, demands, and statements to be given hereunder shall be
given in writing to the Parties at the addresses appearing herein below

~ and will be effective upon actual receipt:

i'.
V To Customers:

To Cinergy:

or such other address as is provided in writing by the recipient from time

to time. Payments shall be made in a commercially practicable manner

such as by check, ACH or wire transfer to the account designated by the

payee [rom time to time. | .

(CO41943 6
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Cinergy and the Customers shall defend, indemnify, and hold
harmless the non-breaching party from any and all claims by third
Parties regarding the enforcement or breach of this Agreement ansing
from or in connection with the performance of this Agreement.

This Agreement 1s for the exclusive benefit of the Parties and may
not be assigned without the written consent of the non-assigning party.

This Agreement shall be governed by and construed in acoordance

with the laws of the State of Ohio.

Entered into on this —

On behalf of Cinergy ' On Behalf of the Customers

{CO4194:} 7
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This agreement is between Cinergy Corp. (Cinergy), through its

agent Cinergy Retail Sales, LLC (CRS), and the—

Y - <o i R

Agreement replaces and supersedes the terms and oonclitions of the

Agreement dated -mcen -and Cinergy. As to

———r——

agreement to bind the Customers to the terms and conditions set forth

herein. The following is the entire agreement between CRS an_

(Parties); it may not be amended except by the written agre ement of the

parties.

This agrecment is binding on the Parties regarding the subject
matter herein and is to remain confidential among the Parties and may
be relcased to non-partics only if ordered by a court or aminjstrative
agency of competent jurisdiction. If the issue of this agreement’s
confidentiality comes before a court or administrative agency of
competent jurisdiction the party before such court or administrative
agency shall immediately notify the other party. The Parties shall defend
the confidentiality of this agreement. The Parties shall not circulate the
agreement, Or its existence, to any employee, agent, or assignee of the

party unless such employee, agent, or assignee has a need to know for

C16910y
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411/17704 WED 12:09 FAY 814 221 7959 CINERGY CORP CLS

—

. ) the purpose of effectuating the agreement. For purposes of this .

s
-t

paragraph, the termn Parties includes the Customers.
The Parties, for good consideration, agree to the following terms
and conditions:

2
e 1. Beginning §

o N " Any of each Customer
presently receiving competitive retail electric service from a nony-
Cinergy affiliated competitive retail electric service § ‘

. | {C169109 2
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S . . .
ioa icinnati Gas & Electric Company's

certified territory which exceeds the Customer’s combined (all
accounts) maximum demand as of

Customers purchasing competitive retail electric service from a
non-Cinergy affiliated competitive retail electric service provider
shall be deemed to have provided, through this agreement, such
written notice as may be requiregd prior to the end of such

This agreement has no apphcatio‘l to The Cincinnati Gas 8

Electric Company's transmissiof iand distribution rates as

approved by the Public Utxllti' Commissiors of Ohio.

Customers shall: pay .the . appjicable transmission and

dismbutmn rates of Thie Cmcxrina'ti IGas & Electric Company as
] _ if a

participate in Cotnnu$aon and! ederal Energy Regulatoxy

Commission procebdi 'that may affect the ratles, terms, or
conditions of dxsm"buu ansrhi

i
1.
-
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or as follows:
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All notices, demands} be given hereunder shall be

given 1 writing o the ‘b ! sses appearing herein below

L and will be effective upod A

To Customers:

To Cinergy:

Cinerpy

or such ol:her address as; tirig by the recipient from time

to time. Payments shall ik B qr Wwire transfer to the account

designated by the paycc i

Cinergy and the G efend, indemnify, and hold

harmless the non-breach Ably and all claims by third

parties including the gov e enforcement or breach of

= this apreement, mclu g : e to, property damages,
environmental damages, , X ,E: es, or penalties arising
E .
d
from or in connection wi acceptance of competitive

retail electric service ari "tion with the performance

of this agreement.

. (169109
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% apply to successors a.£ L ' ' :
Cinergy provided, as ; i Bl
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This agreement ;
with the laws of the Stat§
Entered into on

On behalf of Cinerpy
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."' efit of the Parties and shall

éd Custormers as well as
:f‘;they continue to display
acteristics as those that

4
their rights or obligations

1 |§dnsent of the non-assigning

&
"
|

H

easonably withheld,

o
g-’
1}

H -
d construed in accordance

1
i

11

-

of the Customers
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Agreement
This agreement is between Cinergy Corp. (Cinergy), and lhl
— 1t is the intent of
the parties to this agreement to bind Cinergy and-me Lerms

and conditions set forth herein. This Agreement replaces and supersedes

the terms and conditions of the Agecmcnt-bemEen

-and Cinergy. The following is the entire agreement between
Cinerpy and -lpartics]; it may not be amended except by the
wrilten agreement of the parties.

This agreement is binding on the parties regarding the subject
matter herein and both the terms and exisience of the apreerment are to
remain confidential among the parties and may be released to non-
parties only if ordered by a court or administrative agency of competent
Jurisdiction, If any issue related to the confidentiality of this agreement
comes before a court or administrative agency of competent jurisdiction
the party before such court or administrative agency shall use best
efforts o immediately notify the other party. The parties shall defend the
confidentiality of this agreement. The parties shall not circulate the
agreement, or disclose its existente, to any employee, agenl, or assignee
of the party unless such employee, agent, or assignee has a need to know
for the purpose of effectuating the agreement.

The partics, for good consideration, agree to the following terms

and conditions:



_ | CONFIDENTIAL. PROPRIETARY
- TRADE. SECRET

requirements generation service pursuant 1o rTent tariff

and pursuant to the Electric Reliability and Rate Stabilization

Plan approved by the Public Utilities Commission of Ohio
(Commission).

2. Cinergy shall

ectric Company's certfs

3. 1f, prior to Maddsm
-in The Cincinnat GAs & _

1. ‘This agreement has no application to The Cincinnati Gas &
Electric Company's transmission and distribution rates as
approved by the Commission.

3.

1004 194°}
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TRADE SECRET
6. M'ﬁue Cincinnati Gas 8 Electric Company's
ansmission . a distribution rates as approved by the

Commission.

This agreement {erminates after__or upon the

nccurrence of any of the following:

All_notices, demands, and statements to be given hereunder shall be
giVen in writing to the parties at the addresses appearing herein below

and will be effective upon actual receipt:

L0414
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" SR

To Cinergy:

Cinergy

or such other address as is provided in writing by the recipient from time
to tme. Payments shall be made by ACH or wire transfer to the account
designated by the payee from time to time.

Cinergy and-_shail defend, indemnify, and hold harmless the
non-breaching party from any and ali claims by third parties inchuding
the goverrunent regarding the enforcement or breach of this agrcement,
including but not limited to, property damages, environmental damages,
contract damages, fines, or penalties arising from or in connection with
the Provision or acceptence of competitive retail electric service arising
[rom or in connection with the performance of this agréumcnt.

This sgreement is for the exclusive benefit of the Parlies and shall
apply to successors and assigns or-as well as Cinergy provided, as
to -_l_hal it continues o display substantially similar load and
usage characteristics as those that presently exist. The Parties shall not
assign their rights or obligations under this agreement without the

wrillen consent of the non-assigning party and such written consent

Cos19ay
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(
Agreement

WHEREAS, on - a Confirmmation Letter

Agreement jor a transaction under the Cinergy Operating Companies

market-based power sales tariff was entered into between -

-_the Cinergy Operating Companies to supply firm energy to fulfill

the retail power requirements of certain of the —
-locatcd in the service territory of The
Cincinnati Gas & Electric Company—
WHEREAS, on —_Lﬁ:rformance Assurance

Agreemen( was entered info between —

U( and Cinergy Services, Inc. whereby certain performance assurances were

provided by -_and -to Cinergy Services, Inc.;
WHEREAS, on — a Confirmation Letter Agreement for

a transaction under the Cinergy Operating Companies market-based

power sales tariff was entered into betwcen_—and the

Cinergy Operating Companies to supply firm energy to fulfill the retail

power requirements of the "

WHEREAS, the Performance Assurance Agreement was amended

effective‘

WHEREAS, the competitive retail electric market in Ohio has not

developed as envisioned when the Electric Transition Plan of The
1180
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b - Cincinnati Gas & Electric Company (*CG&E”) in Case No. 99-1658-EL-

ETP was approved by the PUCQ;

WHEREAS, on January 26, 2004, CG&E fNiled an Electric
Reliability and Rate Stabilization Plan at the reguest of the Commission
in order to further the transition to a competitive market;

WHEREAS, the power sales agreements by the Cinergy Operating

Companies for ultimate sale m- provided for firm power,

and to permit

ur This Agreement is between Cinergy Retail Sales, LLC (“Cmergy")

—1h|s Agreement replaces and supersedes the terms and conditions

{Parties). It is the intent of the Parties to this Agreement o bind Cinergy

n_ the terms and conditions set forth herein. The following

Agreement may not be amended except by the written Agreement of the

Parties.

This Agreement is binding on the Parties regarding the subject
malter herein and is to remain confidential among the Parties and may
be released to non-Parties only if ordered by a court or administrative

agency of competent jurisdiction. If the issue of this Agrecment's

(COA194) 2
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confidentiality comes before a court or administrative agency of
competent jurisdiction the Party before such court or administmative
agency shall immediately notify the other Party. The Parties shall defend
the conflidentality of this Agreement. The Parties shall not circulate the
Agreement, or ils existence, L0 any employee, agent, or assignee of the
Party unless such employee, agent, or assignee has a need to know for

the purpose of effectuating the Agreement.

The Parties, for good consideration, agree to the fllowing terms

and conditions:

L Biccive
?ghall continue to ptirchase competiuve retail electric

: ice from

2. Beginning S
Cinergy or any alfliliate thereol s continue to be the

wholesale power supplier to

CG4194:)

]
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=' cluding a Cinergy affiliate, an! who!cs!c !u'm power
will be provided by Cinergy at the '

Effective ]

1i&63
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11.
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éG&.E's POLR charge is expected to consist of these
components: 1) RSC; 2) AAC; 3) IMF; and 4) System Reliability
Tracker (SRT}.

If, prior —adds additional load or
accounts in The Cincinnati Gas & Elecuric Company’s certified

territory which

This agreement has no application to CG&E'’s transmission and

distribution rates as approved by the PUCO. “
the applicable transmission and distribution rates of CG&E as’™
approved by the |Ssi nd for if applicable,

Cinergy or any affiliate thereof will comply with all regulatory
requirements necessary
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12. Nothing in this Agreement modifies or limits any settlement
agreement reached by the Parties or their agents in Case No.
99-1658-EL-ETP.

13. U an order in Case No. 03-93-EL-ATA is issued which
acceptable to CG&E but which renders

is

This Agreement terminates after or as follows:

Pt
[} .
H H
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All notices, demands, and statements (o be given hereuander shall be

R

given in writing (o the Parties at the addresses appearing herein below
and will he effective upon actual receipt:

To Customers:

-

To Cinergy:

Cinergy
g —

or such other address as is provided in writing by the recipient from time

to ime. Payments shall be made in a commercially practicable manner

such as by check, ACH or wire transfer to the account designated by the

payee from time to time.

Cinergy axld_—defend, indemnify, and hold harmless the

non-breaching Party from any and all claims by third Parties regarding
the enforcement or breach of this Agreement, arising from or in
connection with the performance of this Agreement.

This Agreement is for the exclusive benefit of the Parties and may
not be assigned without the written consent of the non-assigning Party.

- This Agreement shall be governed by and construed in accordance

~]

1041947
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with the laws of the State of Chio.

Entered into on this —_
 on Benarof (N

On behalf of Cinergy

{Cha194)

TRADE SECRET
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Documents attached, labeled RPS5, are those documents that are not protected by attomey

A chent privilege. Attomey client privileged documents are not provided.

RP6  Please provide copies of all documnents for the period beginning January 1, 2003 onward,
(see definition of “documc:nts"= above, which includes e-mails) transmitted by DE-Ohio
or its affiliates to, or received from, OHA hat contain references to the RT'C, FPP, RSC,

AAC, IMF, SRT charges or the Insufficient Return Notice Fee,

Please see documents attached labeled RP6.

Rcsiectfully submitted on behalf of

J
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( Agreement
This agreement is between The Cinergy Retail Sales, LLC {Cinergy},
and the hospitals shown on the attached agreement exhibit 1
incorporated by reference into this agre‘emem-ﬂ‘ecﬁVE this
m This Agreement replaces and supersedes the.

terms and conditions of the Agreement dated _between

SO ¢ Cinergy. It is the intent of the parties tothis sgreement to, -~

bind Cinergy and the- to the terms. and conditions set forth
hessin. The following is the enfive agfedrhent between Cinergy and the
- it may not be anended except by the Wiitten
agreement of the parties.
This agreement is hinding on the “parifes regurding the subject
miatter heiein and both the terms and existerice of the agreement aré to
. remaih confidential among the parties and may be released to non-
*:? parties orily if ordered by a court or administrative agency of competent
Juristdietion. If any issue rélated to the confidentiality of this agreement
coies before a coust or adininiétrative agercy of competent jurisdiction
the party before such court of pdmhinistritive agency shall nse best
efforts to immediately notify the other party. The parties shall defend the
confifentiality of this agreemient. The parties shaill naot cireulate the
agreemiént, or disclose its existence, 1o aty emplovee; agent, of assignee
of the party unless such emplayee, agent, or asdignee has a need 1o lﬁ:dw
for the purpese-of effectuating the agreement,




9

€' The parties, for good consideration, agree to the following terms

and conditions:

1. segincing S
Cinergy will offer to sell retail ric_generation service to the

3. W, prior mmﬂd additional
load or accounts in The Cincinmati Gas & Electric Company’s
conites iy, o

(CO4iga:) b
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The hall comply with the terms and cdinditiong of the
order of the Public Utilitiés Cemmis$ion of Ohio in case na. 03-
93-EL-ATA including the payment of regulatory transition

cﬁ antl provider of last resort charges m

W ourchasing generation service pursuant to exsting

tarifl load ‘mariagement riders as of MAY
commuetomxehamgenmmnmcepu h Joad
manapment riders

‘Thie agreement has no application to The Cincininat Qas &
Etectric ‘s tranamisgion and distribution Tates &S .
approved by the Public Utilities Commission of Okiio.

e AR TT R L b S A LR S 8




This agreement terminates after — or upen the

cccurrence of any of the following:

All notiééé, demands, and statements to be given. heretinder shall be
givén in writing to the parties at the eddresses appearing herein below
and will be effective upon actual receipt:

o - Y

To Cinergy:

or such other address as is provided in writing by the recipisat from time

1041944 4



to time, Payments shall be made by ACH ur wire transfer to the gccount
desigrinted by the payee from time to time.

Cinergy ami—_ciefend, indemnify, and hold harmless the
non-breaching party from any and alt claims by third parties including
the government regarding the enforcement or breach of this agreement,
inéluding bt not limited to, property damagés, environmental damages,
contract damages, fines, or penalties xising from or in connection with
the provision or aceeptance of competitive retadl electric service arising
from or in connection with the performante of this agreement.

This agreement is for the exclusive: benefit of the parties and may
not be assigned without the written consent of the rion-assighing party.

This Lerter Agreement shall be govemed by and comstrued in

accordance with the laws of the State of Ohio.
Entered i on i UMM,
On Behalf of Cinergy On Behalt of the (NI




BEH ATTACHMENT 14

Cinergy Corp. {Mail to Accounts Payable - EM860) mhmnw -‘-
Use

VOUCHER

FefraSompser o (- | [

t' o CGAE PSIE Cinangy Servioss
ULHEP Cinargy Corp. (Other

" VENDOR ADDRESS AND DEKTIRGATION (Required)

—n 45202
Sials  Zip Code
PAYMENT DISTRIBUTION (Require)
Rafaiunce ﬁmlzun:‘
Norbes Resp. | Resp. (vah. &, En.
] cne. Work Code LoB Sub Ledger®) ] 0c | svc —
!3-derM erT

- ——

2B IS NegpeD SPECIAL INSTRUCTIONS

[ e o=

—Let-OF -
JFW 0

NS00-2-A 405

840



BEH AFTACHMENT 15

Invoice: 10100288

Invoice Date: 4/26512005
CINERGY. INVOICE iy -
Customer No: i
PO/ Contraci No:
Payment Terms: Nel 45
Due Dale: . 6/972005

amounowe: SN

For billing questions, please mii-

L ——

l Uine Date of Charge Descripilon Nst Amount

'Amount Due: _—

CONFIDENTIAL PROPRIETARY
TRADE SECRET

‘Payment Coupon
Please make check payable to: {ovoice Number:
Cinergy Comp.
P.O. Box 1771 Fiease Pay By:
Cincinnati, Ohio 45201-1771 Customer Number:

Amouni EncCloged

CINERGY.

1159
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BEH ATTACHMENT 16
CONFIDENTIAL

Ohio Consumers' Counsel

First Sel loterrogatories

Duke Epergy Retail Sales, LLC
Case No. 03-93-EL-ATA
Following Remand

Date Received: February 22, 2007
Response Due: March 5, 2007

OCC-INT-01-RIS51

REQUEST:

Referring to the .
Cinergy Retail Sales, LL.C and

RESPONSE: j

Objection. This question is not calculated to lead to the discovery of evidence relevant to
these cases.

a. N/A
b. paimems were made m

¢, N/A

o
-

WITNESS RESPONSIBLE: N/A



CONFIDENTISL PROPRIETARY

' TRADE SECRETY
F OPTION AGREEMENT
BY AND BETWEEN

CINERGY RETAIL SALES, LLC
AND
This Option A greement (the "Agreement”) is entered into as of this —

{the "Effeclive Datec") by and beiween Cinergy Retail Sales, LLC (*CRS") & Delawere limited

liability company,

RECITALS

WHEREAS, . .
' ! purchases electric power service from The Gincinnati Gas & El
‘; metered accounts lisied on Exhibit C.

L r——E Aty

eclric Corrxpany (CG&E) o

WHEREAS, CRS has been cartified by the Public Utilities Commission of Ohio as 2 Centified
Retail Blectric Supplier (“CRES") and has the authorily to engage in the sale of €lectrical power at
retail;

NOW, THEREFORE, for and in consideration of the mutual covenants coryained herein, the
Parties agree as follows:

ARTICLE ]
DEFINITIONS

‘The following definitions and any terms defined in this Agreement shall apply
hereunder.

“Affiliate” means, with respect to any person, any other person (other then an individual) that,
directly or indirectly, through one or more intermediaries, controls, or is contro § fed by, or is under
common control with, such person. For this purpose, “control” means the direct or indirect

— A ————— ——

. Cinergy Corprorate Records
. ‘ ' 4.016280
J@ ' mndinTnRnn

. Dotument Code - GDI
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TRADE SECRET
v ownership of 1en {10) percent or more. ‘

,"p'-m.i

CRS for the purchase of Generation and Transmission service under this Agreement.

"Business Day" means a day on which Federal Reserve member banks in Ohio are open for

business; and a Business Day shall open at 8:00 a.m. and close al 5:00 p.m. castem prevailing
time, unless otherwise agreed lo by the Parties in wnting.

“Capacity’” has the meaning set forth in any Treansmission Pravider's tariff or MISO's

transmission tariff, as amended from time to time, or as defined in any ransmission tariff of a
successor lo MISQ.

“Defauliing Party” shail have the meaning specified in Section 6.1.
»

"Encrgy" means eleciric enesgy of the character cofnmonly known as three-phase, sixty hertz

electric energy that is delivered at the nominal voliage of the Delivery Point, expressed in
megawatt hours (MWh].

o “Event of Default” shzl! have the meaning specified in Section 6.1.

"EERC" rneans the Federal Energy Regulatory Cominission or any successor agency thereto,

*Fign" means that the only excuse for the faiture 1o deliver w ii CRS or the failure 10 receive

' means, except as provided herein, ¢

"Intgress Rave" means, for any date the lesser of (a) two (2) percent over \he per annumy rate of
interest equal to the prime lending rate ("Prime Rate"} as may be published from time to time in
the Federal Rescrve Statistical Release H. 15; or (b) the maximum lawful interest rate.

"MW" means megawatt.

"Temn" shall have the meaning specified in Article 4.1.

"Transmission Providers™ means the entity or entilies transmitting or transporting the Energy
on behalf of CRS

o

"~

"Base Contract Price” means the price in $US as set forth in Exhibit B la“ .

B
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I ARTICLE It
OPTION

currently purchases ils generation electric service from The Cincinnati Gas &
Electric Company (“CG&E™) pursuant to the applicable tariffs or will provide notice by
hat it will purchase gencration eleciric service from CG&E starting
accordance with applicable CG&E tariff requirements,

2.1

no later than

ARTICLE Il
CRS POWER CONTRACT TERMS

3._I In the event

o/ :
| . 303
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b. Transmission Service and Charpes. Transmission service will be provided in ;
accordance with the open access transmission tariff of the Midwest X
Independent Transmission System Operator, Inc. or CG&E (or an affiliate on :
its behalf), whichever is applicabie, as filed with the FERC and as it may be
amended, from time to time, or any successor tariff.

c. Base Contract Price. The Base Contract Price is set forth in Exhibit B.

d. Change to Prices. As a retail sale, the power sale agreement is not subject 1o
the jurisdiction of the FERC; nor shall cither Party seek to have the FERC
assert jurisdiction over the Agreement. However, to the extent that either the

FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the

Agreement, the Parties agree that the Contract Price ified above is just and

reasonable and consistent with the public interest.

Term. The term of the power sale agreement shall be through- .

w0 "'- 7

f. Credit. The power sale agreement will have terms and conditions as similar as
possible to CG&E's existing unbundled tariffs. CRS will not require surety i
bonds, deposits or other corporate guarantees. :

ARTICLE IV
TERM OF AGREEMENT

4.1 ent and jve Date This Agreement shall become effective upon

execution by the Parties. This Agreement shall "
I 1

{ 4 .
g | a04
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b %Mlm terminated earlier in accordance with the terms of
61_ this Agreement ("lemm ) o .

4.3  After Termination. The applfcable provisions of this Agreement shall continue in effect
after termination thereof to the extent necessary to provide for final billing, billing

adjustments and payments,

ARTICLEV
BILLING
5.1
ARTICLE VI
DEFAULTS AND REMEDIES
6.1  Evenis of Default. An “Event of Default" shall mean, with respect to a Party

("Defaulting Party”), the occurrence of any of the following:

6.1.1 any representation or warranty made by the Defaulting Party herein shall at any
time prove 10 be false or misleading i any respect material to this Agreement;

6.1.2 the failure of the Defaulting Party to materially perform any covenant set forth
in this Agreement (except to the extent constituting a separate Event of Default,)
and such failure is not cured within five (5) Business Days after wrilten notice
thereof to the Defaulting Party,

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or

transfers all or substantially all of its assets to, another entity and, at the time of such
consolidation, amaigamation, merger or transfer, the resulting, surviving or

o/ . 005
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6.2

7.1

8.1

8.2

So Y358

CONFIDENTIAL PROPRIETARY
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transferee entity fails to assume ali of the obligations of such Party under this
Apreement;

6.1.4 the failure to make when due, any payment required pursuani to this Agreement if
such failure is not remedied within five (5) Business Days after writien notice of
such failure is given by the other Panty; or

6.1.5 the Defaulting Party (i) files a petition or otherwise commences or acquiesces in a
proceeding under any bankruplcy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirty (30) days after such filing, (ii) makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becomes
bankrupt or insolvent (however evidenced), {iv) has a liquidator, adrninistrator,
receiver, trustee, conservator or similar official appointed with respect to it or any
substantial portion of its properly or assets, or (V) is unable to pay its debts as they
falt due.

B.Emﬂ] mg an_Event of Default. Upon the occurrence (and continuation beycmd the

ARTICLE V11
DUTY TO MITIGATE

Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
that it wili use commercially reasonable efforts 10 minimize any damages it may incur as
a result of the other Party’s performance or non-performance of this Agreement.

ARTICLE VIII
GOVERNING LAW - DISPUTE RESOLUTION

Governing Law and Jurisdiclion. This Agreement and the rights and duties of the Parties
hereunder shall be govemed by and construcd, enforced and performed in accordance
with the laws of the state of Ohio.

Elspmg Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shall be resolved fully and finally by binding arbitration
under the Commexrcial Rules, but not the administration, of the American Arhnrauon
Association, except 10 the extent that the Commercial Rules conflict with this provision, in

which event, this Agreement shall control. This arbitration provision shall not limit the

. 308
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right of either Party prior to or during any such dispute 1o seek, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
maintaining the status quo until such lime as the arbitration award is rendered or the
dispute is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govern the construction and interpretation of this Agrecment, except
to provisions related to conflict of laws, Within ten (10) Business Days of service of a
Demand for Arbitration, the parties may agree upon a sole arbitrator, or if a sole arbitrator
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be
selccted by CRS and one shall be selected b . A knowledgeable, disinterested
and impartial arbitrator shall be selected by the two arbitrators so appointed by ihe parties,
If the arbitrators appoined by the parties cannot agrec upon the third arbitrator within ten
(10) Business Days, then either Parly may apply 1o any judge in any court of competent

RN

So §3F¢

jurisdiction for appointment of the third arbitrator. There shall be no discovery during the

arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties. The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall not have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within ninety (90) Business Days after the date of the selection of the arbitrator(s) or
within such period as the Parties may otherwise agree. Each Party shall be responsible for
the fees, expenses and costs incurred by the arbitrator appointed by each Party, and the
fees, expenses and costs of the third arbitrator (or single arbitrator) shall be borne equally
by the Partics. The decision of the arbitrator(s} shall be final and binding and may not be
appealed. Any Party may apply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and o obtain 2 judgment thereon.

Notwithstanding the foregoing, the Parties may cancel er terminate this Agrcement in
accordance with its terms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE 1X
MISCELLANEOQUS

Representations and Warranties. On the Effective Date and on the date of entering into this

Agreement, each Party represents and warrapts o the other Party that: (a) it is duly

orgamized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualified to conduct its busincss in each jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligalions under this
Agreement and any other documentation relating to this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its governing documents, any contracls to
which il is a party or any law, rule, regulation, order or similar provision applicable to it;
(d) this Agreement and each other document executed and delivered in accordance with
this Agreement constitutcs its legally valid and binding obligation enforceable against it in

a0%
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b' accordance with its terms; (e) there are no bankruptcy procesdings -pending or being :

P contemplated by it or, to its knowledge, threaiened against it; (f) there is not pending or, 10 .
' its knowledge, threatened against it or any of its affiliates any legal proceedings that could

materially adversely affect its ability to perform its obligation under this Agreement or any

other document relating to this Agreement; (g) no Event of Default or event which, with the

giving of notice or lapse of time, or both, would constitute an Event of Default with respect

12 it has occurred and is continuing and no such event or circunstance would occur as a

result of its entering into or performing its obligations under this Agreement or any other

document relating to this Agreement or any Transaction; and (h) it is acting for its own

account, has made its own independent decision to enter into this Agreement and as to

whether such Agreement is appropriate or proper for it based upon its own judgment, is not

relying upon the advice or recommendations of the other Party in so doing, and is capable of

assessing the merits of and understanding and understands and accepts, the terms,

conditions and risks of this Agreement.

92 Assignment, This Agreement shall be assignable by CRS
provided such assignment is to any other direct or indirect subsidiary of Cinergy Corp.
provided that such direct or indirect subsidiary has an equivalent or higher credit rating
than CRS. Any other assignment by cither Party of this Agreement or any rights or
obligation hereunder shall be made only with the writien consent of the other Party, which
consent shall not be unreasonably withheld,

9.3 Notices. All nolices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
- documentary form. Notice by regular mail shall be deemed to have beer veceived three #
VC, (3) Busincss Days after it has been sent. Notice by facsimile or hand delivery shall be .
deemed to have been received by the close of the Business Day on which il was transmitted
or hand delivered (unless transmitted or hand delivered sfier close of normal business hours,
in which case it shall be deemed to have been received at the close of the next Business
Day). Notice by overnight or courier shall be deemed to have been received two (2)
Business Days after it has been sent. A Party may changs its eddresses by providing notice
of the same in rcoordance with this Section 9.3.

To CRS;

308
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9.4 General. This Apreement constitutes the entire agreement between the Parties relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Party or the other as a result of the preparation, substitution,
submission or other event of negotiation, drafting or execution hereof. No amendment or
modification to this Agreement shall be enforccable unless sct forth in writing and
executed by both Parties. This Agreement shall not impart any rights enforceable by any
third pany (other than & permitted successor or assignee bound to this Agreement). No
waiver by a Panty of any default by the other Party shall be construed as & waiverof any
other default. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency ar deemed unlawful because of a statutory change will pot otherwise
affect the remaining fawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and audit
rights contained herein shall survive the termination or expiration of this Agrcememt for
three (3) years. '

9.5  Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement Lo a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants or
advisors who have a need to know such information and have agreed to keep such terms
confidential) except in onder to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Party; provided,
however, cach Party shall, to the extent practicable, use reasonable efforts to prevent or
limit the disclosure. The Partics shall be entitled to all remedies available at law or in
equity to enforce, or seek relief in connection with, this confidentiality obligation.

9.6 Counterpants. This Agreement may be scparately executed in counterparts each of which
when so exccuted shall be deemed to constitute one and the same Agrecrnent,

9.7  This Agreement supersedes and replaces the agreement bawwp
SR During the term of this Agreement, it supersedes and replaces any other

agreements between the Parties or their affiliates related to PUCO Case No. 99-1658-EL-ETP.
Upon the termination of this Agreement, any other settlement agreements between the Parties or
their affiliates related to PUCO Case No. 99-1658-EL-ETP shall be in full force and effect
according to their original terms. -

009
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The Parties have caused this Agreement to be cxecuted by their duly authonized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC

b ’
Q—
o @
i

ATTORNEY

0

310
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EXHIBIT B:

012




6035?7

CONFIDENTIAL PROPRIETARY
IETAR
TRADE SECRET

EXHIBIT B:

¢

- 013




50 8’3 F‘?

CONFIDENTIAL PROPRIETARY
Exhibit C: - TRADE SECRET

e o e oD

14

014




SNSRI

So ¥387
12072005 42:55 PM
CON FIDENTIAL PROPRIETARY
TRADE SECRET
) OPTION AGREEMENT
BY AND BETWEEN
CINERGY RETAIL SALES, LLC

This Option Agreement (the “Agrcmem") is mtered into as of this —_

{the "Effective Date") by and between Cinergy Retail Sales, LLC ("CRS") a Delaware limited

liability company, and

WHEREAS,
clectric power scrvice from
accounts listed on Exhibit C,

WHEREAS, CRS has been certified by the Fublic Utilities Commission of Ohio &s a Certified
Retail Eiectric Supplier (“CRES™) and has the authority to engage in the sale of electrical power at
retail;

NOW, THEREFORE, for and in consideration of the mutual covenants contained herein, the
Parties agree as follows;

ARTICLE
DEFINITIONS

The following definitions and any terms defined in this Agreement shall apply
hereunder. -

-

Cinergl’ corporate lecnrds

ML lmnn

_ pocument Code________ _ -
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"Affiliate" means, with respcet 1o any persen, any other person (other than an individual) that, .

directly or indirectly, through one or more intermediaries, controls, or is controlied by, or is under
common contro} with, such person, For this purpose, "control* means the direct or indirect
ownership of ten {10) percent or more.

"Base Contract Price” means the price in SUS as set forth in Exhibit B m—
for the purchase of Generation and Transmission service under this Agreement.

"Business Day" means a day on which Federal Reserve member banks in Qhio are open for
business; and a Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing
time, unless otherwise agreed to by the Parties in writing.

“Capacity” has the meaning set forth in any Transmission Provider's tariff or l\:d[SO's
transmission tariff, as amended from time to time, or as defined in any transmmission tanff of a
successor to MISO.

“Defanlting Party™ shall have the meaning specified in Section 6.1.

*Energy” means electric energy of the character commonly known as three-phase, sixty hertz .
electric encrgy that is delivered at the nominal voltsge of the Delivery Point, expressed in
megawatt hours (MWh).

“Event of Default” shall have the meaning specified in Section 6.1,

"FERC" means the Federal Energy Regulatory Comtnission or any successor agency thereto, H

“ means that the only excuse for the failure to deliver Energy by CRS or the failure to receive

“Full Requirements Energy” means, except as provided herein, that

"Interest Rate" means, for any date the Iesser of (a) two (2) percent over the per annum rate of
interest equal to the prime lending rate ("Prime Rate") as may be published from time to time in
the Federal Reserve Stmtistical Release H. 1 5; or (b) the maximum lawiul interest rate.

"MW" means megawatl. H

“Term"” shall have the meaning specified in Article 4.1.

016
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E “Transmission Providers" means the enlity or entities transmitting or transporting the Energy
on behalf of CRS or .

ARTICLE Il
OPTION

=9

iurrently purchases its generation electric service from The Cincinnati Gas & Llectric
Company (“CG&E") pursuant to the applicable tariffs or will provide notice by, ‘

hat it will purchase generation electric service from CG&E starting no later than
in accordance with applicable CG&E tariff requirements.

ARTICLE Il
CRS POWER CONTRACT TERMS

017
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b. Transmission Service and Charges. Transmission service will be provided in
accordance with the open access transmission (lariff of the Midwest
Independent Transmission System Operator, Inc. or CG&E (or an affiliate on
its behalf), whichever is applicable, as filed with the FERC and as it may be
amended, from time 10 time, or any successor tariff.

c. Base Coptract Price. The Base Contract Price is set forth in Exhibit B.

d. Change 1o Prices. As a retail salc, the power sale agreement is not subject to
the jurisdiction of the FERC; nor shall either Party seck to have the FERC
assert jurisdiction over the Agreement. However, to the extent that either the
FERC or the Public Utilities Commission of Chio asserts jutisdiction over the
Agreement, the Parties agree that the Contract Price specified above is just and

reasonable and consistent with the public interest.

g

c. Iiﬁl The term of the power salc agreement shall be through-

f Credit. The powd sale agreement will have tenms and conditions as similar as
possible to CG&E's existing unbundled ariffs. CRS will not require surety
bonds, deposits or other corporate guarantees. '

018

|




G

43  Afier Termination. The epplicable provisions of this Agrecment shall continuc in effect

So ¥3%7

12072005  12:55 PM CONFIDENTIAL PRCPRIETARY

TRADE SECRET
ARTICLEIV
TERM OF AGREEMENT
4.1 t_Tenp and ive_Date. This Agreement shall become effective upon |

execution by the Parties. This Agreement shall*
untess terminated earlier in accordance with the tems of
gs Agreement lll erm"!. ‘

42 Agreement Termination.

after termination thereof to the extent necessary to provide for final billing, billing
adjustrrents and payments,

ARTICLE V
BILLING

51 Pa

ARTICLE VI |
DEFAULTS AND REMEDIES

6.1  Evenis of Default. An “Event of Defanlt” shall mean, with respect to a Party
("Defaulting Party"), the occurrence of any of the fotlowing:

6.1.]1 any represeniation or warranty made by the Defaulting Party hercin shall at any
time prove to be false or misleading in any respect material to this Agreement;

6.1.2 the failure of the Defaulting Party to materially perform any covenant set forth
in this Agreement (except to the extent constituting a separate Event of Default)
and such failure is not cured within five {5) Business Days after written notice

d19
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‘Remedies upop an_Event of Defaylt. Upon the occustence (and continuation
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thereof to the Defaulting Party,

6.1.3 the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially all of its assets 1o, anothes entity and, at the tme of such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferee cntity fails to assume afl of the cobligations of such Party under this
Agreement;

6.1.4 the failuie to make when due, any payment required pursuant to this Agreement if
such failure is not remedied within five (5) Business Days after written notice of

such failure is given by the other Pasty; or

6.1.5 the Defaulting Party (i) files a petition or othcrwise commences or acquiesces in a
proceeding under any bankrupicy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such pctition is not withdrawn
or dismissed within thirty (30) days after such filing, (i) makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, edministrator,
receiver, trustee, conservator or similar official appointed with respect to it or any
substantial pottion of its property or assets, or (v} is unablc to pay its debts as they
fall due.

{ to a Defaulting Party,

ARTICLE Vil
DUTY TO MITIGATE
Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants

that it will use commercially reasonable cfforts to minimize any damages it may incur as
a result of the other Pasty’s performance or non-performance of this Agrecement.

ARTICLE VIl
GOVERNING LAW - DISPUTE RESOLUTION

Govcming Law and Jurisdiction. This Agreement and the rights and duties of the Parties
hereunder shall be governed by and construed, enforced and performed in accordance
with the laws of the state of Ohio.

320
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8.2  Dispuic Resolution. Any claim, controversy or dispute arising out of or relating to this

9.1

Agreement, or the breach thereof, shall be resolved fully und finally by binding arbitration
under the Commercisl Rules, but not the administration, of the American Asbitration
Assaciation, except to the extent that the Commercial Rules conflict with this provision, in
which cvent, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute 1o seek, use, and employ ancillary,
or preliminary or permanent rights and/or remedies, judicial or otherwise, for the purposes
maintaining the siatus quo until such tme as the arbitration award is rendered or the
dispute is otherwise resolved. The arbiuation shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govern the construction and interpretation of this Agrecment, except
to provisions related to conflict of laws. Within 1en (10) Business Days of service of a
Demand for Arbitration, the partics may agree upon a sole arbitrator, or if & sole arbitrator

cannot be agreed upon, a panel of three arbitrators_shatl be named. One arbitrator shall be
selected bymkmwledgcable, disinterested and
impariial arbjtrator s seiecte ' itrators $0 appointed by the panies, If

the arbitrators appointed by the parties cannot agree upon the third arbitraror within ten
(10) Business Days, then cither Party may apply 10 any judge in any court of competent
Jurisdiction for appointment of the third arbitrator, There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Partics. The arbitrator(s) shall have the authority only to award equitable relief and
compensatory damages, and shall nat have the authority to award punitive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within ninety (90) Business Days after the date of the sclection of the_ arbilrator(s) or
within such period as the Parties may otherwise agree. Each Party shall be responsible for

_ the fees, expenses and costs incurred by the arbitrator appoinied by each Party,-and the

W % fees, expenscs and costs of the third arbitrator (gr single arbitrator) shall be borne equally
by the Parties. The decision of the arbitrator(s) 'shall be final and binding and may not be
appcaled. Any Party may apply to any cournt having jurisdiction 1o enforce the decision of
the arbitrator(s) and to obtain a judgment thereon.

Notwithstanding the foregoing, the Parties miay cancel or temminate this Agreement in
accordance with its tenms and conditions without being required to follow the procedures
set forth in this Article.

ARTICLE IX
MISCELLANEOUS

Representations and Warranties. On the Effective Date and on the date of entering into this
Agreement, each Party represents and wwrrants to the other Party that: (a) it is duly
organized, validly existing and in good standing under the laws of the Junsdlcnon of its
formation and is qualified 1o conduct its business in each jurisdiction; (b) it has all
regulatory euthorizations necessary for it o legally perform its obligations under this
Agreement and any other documentation relating o this Agreement; (c) the execution,
delivery and performance of this Agreement and any other documentation relating 1 this

021
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Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its governing documents, any contracts to
which it is a party or any law, rule, regulation, order or similar provision applicable to it;
{d) this Agreement and each other document executed and delivered in accordance with
this Agreement constitutes its legally valid and binding obligation enforceable against it in
accordance with its terms; (¢) there are no bankrupicy proceedings pending or being
contemplated by it or, (0 its knowledge, threatened against it; (f) there is not pending or, to
its knowledge, threatened against it or any of its affiliates any legal proceedings that could
materially adversely affect its ability to perform its obligation under this Agreement or any
ofher document relating to this Agreemeny; (g) no Event of Default or event which, with the
giving of notice or iapse of time, or both, would constitute an Event of Default with respect
10 it has occurred and is continuing and no such cvent or circumstance would occur as a
result of its entering into or performing its obligations under this Agreement or any other
document relating to this Agreement or any Transaction; and (h) it is acting for its own
account, has made its own independent decision to cnter into this Agreement and as to
whether such Agrecment is apprapriate or proper for it based upon its own judgment, is not
relying upon the advice or recommendations of the ather Party in so doing, and is capable of

assessing the merits of and understanding and understands and accepts, the terms, -

conditions and risks of this Apreement.

Agssignment. This Agrecment shall be assignable by CR

provided such assigament is to any other dircct or indirect subsidiary of Cinergy Corp.
provided that such direct or indirect subsidiary has an equivalent or higher credit rating
than CRS. Any other assignment by either Party of this Agreement or any rights or
obligation hereunder shall be made only with the written consent of the other Party, witich
consent shall not be unreasonably withheld,

Notices. All notices, requests, statements or payments shall be made as specified below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form. Notice by regular mail shall be deemed to have been seceived three
{3) Business Days after it has been sent. Notice by facsimile or hand dchvery shall be
deemed 10 have been received by the close of the Business Day on which it was transmitted
or hand delivered (unless transmitied or hand delivered after close of normal business hours,
in which casc it shall be deemed to have been received at the close of the next Business
Day). Notice by ovemight or courier shall be deemed to have been received two (2)
Business Days after it has been sent. A Party may change its addresses by providing notice
of the sarne in accordance with this Section 9.3.

To CRS:
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General. This Agreement constitutes the entire agreement between the Partics relating 10
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint efforts of the Parties and shall not be
construed against one Party or the other as a resull of the preparation, substimtion,
submission or other event of negotiation, drafiing or execution hercof. No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
executed by both Parties. This Agreement shall not impart any rights enforceable by any
third party (other than a permitted successor or assignee bound 1o this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any applicable court of law
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agreement. The headings
used herein are for convenience and reference purposes only. All indemnity and andit

rights contained herein shall survive the termination or expiration of this Agreement for

three (3) years.

Confidentiality. Neither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party’s employees, Affiliates, lenders, counsel, accountants or
advisors who have a need to know such information and have agreed to keep such terms
confidential) except in order to comply with any applicable law, regulation, or in
connection with any court or regulatory proceeding applicable to such Perny; provided,
however, each Party shall, to the extent practicable, use reasonable efforts w prevent or
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limit the disclosure, The Panties shall be entitled 10 all remedies available at law or in
equity 1o enforce, or seek relief in connection with, this confidendality obligation.

9.6  Counierparts. This Agreement may be scparately exccuted in counterparts each of which
when so executed shall be deemed to constitute one and the same Agreement.

9.7  This Agrecment supersedes and replaces the agreement belween

__q During the term of this Agreement, it supersedes and replaces any other

agreements between the Parties or their affiliates related 1o PUCO Case No. 99-1658-EL-ETP.
Upon the iermination of this Agreement, any other settlemen agreements between the Parties or
their affiliates related 10 PUCO Case No. 9-1658-EL-ETP shall be in full force and effect
according (o their original terms.

The Parties have caused this Agreement fo be executed by their duly authorized
representatives in multiple counterparts as of the Effective Date.

CINERGY RETAIL SALES, LLC -__

1o
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BY AND BETWEEN

CINERGY RETAIL SALES, LLC
AND

This Option Agreement (the *Agreement”) is entered into as of misw
ﬁmx "Bffective Date™) by and between Cinergy Retail Swles, L. 3

Delaware limited liability. company, and

RECITALS

Exhibit C) and "re Tocated within the retail deltvery service lefrilory of
Gas & Electric Company ("CG&E™).

WHEREAS, CRS has been certificd by the Public Utilities Commission of Ohio as 2
Certified Retail Electric Supplier ("CRES") and has the authorily to engage in the salc of

| electrical power at retail; ':
b{: WHEREAS, N _ |

desires 10 provide electric service pursuant ta the terms oullined fcrein,.

NOw, ?‘HEREFORE, for and in consideration of the mutual covenants contained herein,
the Parties agree as follows:

ARTICLEI
DEFINITIONS

The following definitions and any terms defined in this Agrecment shall apply
hereunder.

"Affiliate” mcans, with respect to any person, any other person (other than an individual) that,
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is uader
common conrol with, such person, For this purpose, "control" means the direct or indirect
ownership of ten (10) percent or more,

"Business Day" means a day on which Federal Reserve member banks is Ohio are open for
@E‘ﬂcssi and a Business Day shall open at §:00 a.m. and closc at 5:00 p.m. castem prevailing
lime, unless otherwise agreed to by the Partiesin writing.

~”
C
(C1s) Cinergy Corporate Recor-ds

6
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"Capacily” bas the meaning sct forth in any Transmission Provider's tariff or MISQO’s

transmission (ariff, as amended from time to time, or 2s defined in any transmission taniff of a
successor o MISO).

"Contract Price" means the price in SUS as set forth in Exhibit B lof‘"fﬂf

the purchase of the Encrgy under this Agreement.

“Defauiting Pariy" shall have the meaning specified in Section 6.1,

"Energy” means elcotric energy of the character commonty known as three-phase, sixty bertz
electric encrgy (hat is delivered at the nominai voltage of the Delivery Point, expressed in
megawatt hours (MWh).

“Event of Defauic shal] have the meaning specified in Section 6.1.

"FERC" means the Fedoral Energy Regulatory Commission or any successor agency thereto.

Erm™ means, with respect o a Transaction, that the only excuse for the failure to deliver Energy
by CRS or the filure 10 reocive~lhc other Party's fiilure to

petform. .
o "Full Requiremegts Enerey” means, cxcept as provided herein, 1of its
retail Bnergy ﬁiimmcnts for its hciliti from CRS and '

':H‘.IC_fi-'-.iL&ﬂ._q“ means, for any date the lesser of (a) two (2} percent over the per anoum rate of
erest equal to the prime lending mte (“"Prime Rate™) as may be published fom time 10 time in
the Federal Reserve Statistical Refease H. 15, or (b) the maximum lawful interest rate.

C
o

"MW means megawalt.
"Term" shall bave the meaning specified in Anticle 4.1.

“Trapsmission Providers” means the enlity or entities transmitting or transporting the Energy
onbehalf of CRS

{
(CI7E55) .
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ARTICLE I
OPTION

If CRS excroises its Option, the Parties shall enter into a powcr sale agreement, including
the terms set forth in Article UL

ARTICLE 1l
CRES POWER CONTRACT TERMS

In the event CRS execlsies its option, the power sale agreement bctwceu_g

shall mclude, amoung others, the following tenmns:

b. Transmission Service and Charges. Transmission service and charges will be
provided in accordance with the open access (ransmission tanff o f the Midwest
Independent Transmission System Operator, Inc. or CG&E (or an affilialc on
its behall), whichever is applicable, as filed with the FERC and as it may be
amended, from time to time, or any successor tariff, Unless otherwise agreed
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¢. Contract Price, The Conlract Price is set forth in Exhibits A and B.

d. Change to Prices. As a retail sale, the power sale agreement is not subject to
the jurisdiction of the FERC; nor shall either Parly seck to have the FERC
assent jurisdiction over the Agreement. However, to the extent that cither the
FERC or the Public Utilities Commission of Ohio assents jurisdiction over the
Agrecment, the Partics agree that the Contract Price specified above is just and
reasonable end consistent with the public intcrest,

e The 1emm of the power salc agreement shall be though 4

ARTICLE IV
TERM OF AGREEMENT .

4.1 Agreement Term apd Effective Date. This Agpreeme
execution by the Parties. This Agreementji

less terminated earlier in accordance Wit

all beoome eflective wpon

this Agrecment (' 1Term”).

4.2  After Temmination. The applicable provisions of this Agreement shall countinue in effect
afler (ermination thereof to the extent pecessary 1o provide for final billing, biling
adjustments and payments.

ARTICLE V
BILLING

{7158
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ARTICLE V1
DEFAULTS AND REMED]IES

6.1 Events of Default. An “Event of Default” shall mean, with respect 10 a Party
{"Defaulting Party™, lbe occummence of any of the following:

6.1.1

6.1.2

6.13

{C1se)

any representation or warranty made by the Defaulting Party hercin shall at any
time prove to be false or misleading in any respeet material w this Agreement;

the failure of the Defsulting Party 1o perform any covenmant set forth in this
Agreement (except to the exient constituting a separatc Event of Defaulr) and
such failure is nol cured within five (5) Business Days afler written notice
thercof to the Defaulting Party;

the Defaulting Party consolidates or. amalgamates with, merges with or into, or
transfers all or substangiatly all of its a5s¢is (o, another catity and, at the time of such
cousolidation, amalgamation, merger or trensfer, the resulting, surviving or
transferee entity fails to assume all of the obligations of such Party under tis
Agrecment; :

the failure to make when due, any payment required pursuant 10 this Aprecment if
such failure is not remedied within five (5) Busivess Days after wrilten nolice of
such failure is given by the other Party; or

the Defaulting Party (i) files a petition or otherwise commeaces or acqUiesces ina
proceeding under aay bankruptcy, insolvency, reorganization or sitmilar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or diSmissed within thirty (30) days after such filing, (i} makes an assignment or
any general amaugement for the benefit of creditors, (iii) otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, administmos,
receiver, lrustec, conservator ar similar official appointed with respect 1o it or any

036




CONFIDENTIAL PROPRIETARY
‘ TRADE SECRET

ey

substantial pottion of its property or assets, or (v) is unable to pay its debis as they
fall due.

6.2 Remedics upon an Event of Defaylt. Upon the accurrence (and commuatmn beyond the
__applicable cure period) of an Event i

s 368

ARTICLE VIi
LIMITATIONS: DUTY TO MITIGATE
u e 7.1  Indemnity CRS AGREES TO PROTECT, INDEMNIFY, HOLD HARMLESS AND
A mmcms DIRECTORS AND EMPLOYEES, AGAINST ALL
DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES,

INCLUDING ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT
OF, IN WHOLE OR IN PART CRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS
BREACH OF ANY TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION [N THE
PERFORMANCE OF THIS AGREEMENT. :

E _Wmcr, INDEMNIFY, HOLD HARMLESS AND DEFEND CRS, ITS
OF . ORS AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS,
DAMAGES, DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING ATTORNEY
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN WHOLE OR IN

PARTW AGENTS AND SUBCONTRACTORS BREACH OF ANY
TERM . OR ANY ACT OR OMISSION IN THE PER FORMANCE OF
THIS AGREEMENT.

7.2 Limitation of Remedies, Liability and Damages. THE PARTIES CONFIRM THAT

P

H
5 {C17158:3

u - 6
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THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED IN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES 1S PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LIABILITY SHALL BE
LIMITED TO DIRECT ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UNLESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BE LIABLE FOR ANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDIRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTION DAMAGES,
BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE IS SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS INCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

Duty to Mitigate. Each Party agrees that it has a duty to mitigate damages and covenants
‘that it will use commercially reasonabk ¢fforts 1o minimize any damages it may incur as a
result of the other Party's performance or non-performance of this Agreement.

ARTICLE vII
GOVERNING LAW - DISPUTE RESOLUTION.

8.1 Goveming Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY
AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORDANCE
WITH THE LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHT IN

gl:liE STATE AND FEDERAL COURTS LOCATED IN HAMILTON COUNTY
10,

Dispuic Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, or the breach thereof, shall be resolved fully and finally by binding arbitration
under the Commercial Rules, but not the administration, of the American Arbitration

368
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Association, except 10 the extent that the Commercizl Rules conflict with this provision, in
which event, this Agreement shall contrel. This arbitration provision shall not limit the
right of either Party prior to or during any such disputc to seck, usc, and emp loy ancillary,
or preliminary or permancnt rights andfor remedics, judicial or otherwise, for the purposes,
maintaining the stalus quo until such time as the arbitration award is rendercd of the
dispuie is otherwise resolved. The arbitration shall be conducted in Cincinnati, Ohio and
the laws of Ohio shall govern the construction and interpretation of this Agreement, cxcept
to provisions rclated to conflict of laws. Within ten (10} Business Days of serviee of a
Demand for Arbitration, the partics may agree upon a solc arbitrator, or ifa sole arbitrator
cannot be agreed upon, & panel of three arbitrators shall be named. One arbitrator shsll be
selected by CRS and one shall be sclected by Buyer. A knowicdgeable, disinterested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the partics. If
the arbitrators appointed by the parties cannot agree upon the third arbitrator within ten
(10) Business Days, then either Party may apply to any judge in any court ©f competent
jurisdiction for appointment of the third arbitrator, There shall be no discovery during the
arbitration other than the exchange of information that is provided to the arbitrator(s) by
the Parties. The arbitratos(s) shall bave the authority only to award equitable relief and
compensatory damages, and shall nol have the authority 10 award punilive damages or
other non-compensatory damages. The decision of the arbitrator(s) shall be rendered
within sixty (60) Business Days after the date of the selection of the arbitrator(s} or within
such period as the Parties may otherwisc agree. Each Party shall be responsible for the
fees, expenses and costs incurred by the arbitrator appointed by cach Party, and the fecs,
expenses and costs of the third arbitrator (or single arbitrator) shall be borue equaily by the
Partics. The decision of the arbitrator(s) shall be final and binding and may not be
appealed. Any Party may apply to any count having jurisdiction to enforce the decision of
the arbitrator(s) and to oblain 2 judgment thercon.

Notwithstanding the foregoing, the Parties may cance! or terminate this A greement in
accordance with its terms and conditions without being required to follow the procedures
sel forth in this Article.

ARTICLE IX
MISCELLANEOUS

Representations and Warranties. On the Effeclive Date and on the date o £ entering into this
Agrecmenl, cach Party reprosents and warrants to the other Party that: {a) it is duly
organized, validly existing and in good standing under the laws of the jurisdiction of its
formation and is qualificd to conduct its business in each jurisdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligations under this
Agreement and any other documentation relating to this Agreement; (<) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly autharized by all necessary action and do
not violatc any of the terms and conditions i its governing documents, any contracts to
which it is  party or any law, rule, regulation, order or similar provision applicable to it;

(CL7138:)
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{(d) this Apreement and each other document executed and delivered in acCOvrdance with
this Agreement constitutes ils legally valid and binding obligation enforceable against it in
accordance with its termas; (¢) there are mo bankrupicy proceedings pendimg or being
contermplaied by it or, 10 its knowlcdge, threatened against it; (f) there is nol pending or, to
its knowledge, threatened against it or agy of its affiliates any lcgal procecdings that could
malterially adversely affect its ability 1o perform its obligation under this Agreement or any
other document refating to this Agreement; (g) no Event of Default or event whiich, with the
giving of notice or lapse of time, or both, would constitute an Event of Defaull with respect
10 it has occurred and is continuing and no such cvent or circutnstance would occur as a

result of its cntering into or performing its obligations under this Agreement or any other

document relating to this Agreement or any Transaction; and (h) it &5 acling for its own
account, has made ils own independent decision 10 coter inlo this Agreement and as 10
whether such Agrecment is appropriate or proper for it based upon its own judgment, is not
relying upon the advice or recommendations of the other Party in so doing, and s capable of
assessing the merits of and understanding and understands and accepts, the terms,
conditions and risks of this Agreement.

S0 ¥36%

9.2  Assignmenl. This Agreement shall be assignable by CRS m
provided such assignment is to any other divect or indirect subsidiary of Cinergy Corp. and i

provided that such direct or indirect subsidiary has an cquivalent or hi
than CRS. This Agreement shall be
s i nt is to i

“other assignment by cither Party of (his Agreemcnl or any rights or
shall be made only with the written consent of the other Pasty, which consent shall not be
unrcasonably withheld.

9.3  Notices. All notices, requests, statements or payments shall be made as specified below.
Notices requited (0 be in writing shall be dclivercd by leter, facsimile or other
documentary form. Notice by regular mail shall be deemed 10 have been recceived thrce
(3) Business Days after it has been sent. Notice by facsimile or band delivery shall be
decmed (o have been received by the close of the Business Day on which it was transmitted
or hand delivered (unless transmitted or hand delivered afler close of normal business hours,
in which case it shall be deemed 10 have been received at the close of the next Business
Day). Nolice by overnight or courier shall be deemed to have been received two (2)
Business Days after it has been scnt. A Party may change its addresses by providing natice
of the same W accordance with this Section 9.3,

To CRS:

(CI7158:)
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9.5

9.6

9.7

General. This Agreement coanstitules the entire agreement between the Parties relating to
the subject matier contermplated by this Agreement. This Agreement shall be considered
for all purposes as prepared through the joint offorts of the Partics and shall not be
construed against onc Party or the otber as a resull of the preparation, substitulion,
submission or othcr event of negotiation, drafting or execution hereof. ™No amendment or
modification to this Agreement shall be enforceable unless set forth in writing and
execuled by both Parties. This Agreement shall not impart any rights enforceablk by any
third party (other than & permitted successor or assignee bound io this Agreement). No
waiver by a Party of any default by the other Party shall be construed as a waiverof any
other defaull. Any provision declared or readered unlawful by any applicable court of law
or regulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arise under this Agrecment. The headings
used herein are for convenience and reference purposes only. All indemmity and audit
rights contained herein shalt survive the termination or expiration of this Agreement for
three (3) years.

Confidentiality. Neither Party shall disclose the terms or conditions of this Agreementto a
third party (other than the Party’s employees, Affiliates, lenders, counse), accountants or
advisors who have 4 need (0 know such information and have agreed to keep such terms
confidential) excopt in order to comply with any applicable law, regulation, or in
connection with any court or segulatory proceeding applicable 10 such Party; provided,
however, each Party shall, to the extent practicable, use reasonable efforts to prevent or
limit the disclosure. The Parties shall be entitled to all remedies available at law or in
equity to cnforce, or seek relief in conoection with, this confidentiality obligation.

Counterparts, This Agreement may be separately executed in counterparts each of which
when so executed shall be deemed to constitute one and the same Agreement.

This Apreement s edes and replaces in ils entircty the agreement between CRS and
%No{hiﬂ in this Agresment shall afficct the terms and
conditions agreed 1o by Cinergy and| ursuant lo the

agreement dated cerlain sswes o PUCQO Case

No. 99-1658-EL-ETP.

The Parties have caused this Agrecment to be executed by their duly authorized
represemtatives in multiple counterparts as of the Effective Date.

{crosa;y

10
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CINERGY RETAIL SALES, LLC
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This Option Agreement {the *Agreement”} is emcwd into as of th:s
#ﬁy "Effecuvc Date™) by agd vern (oero ai} Sale
. Dclaware Jimsted .
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BY AND BETWEEN
CINERGY RETAIL SALES, LLC

AND

RECITALS

WHEREAS, Blifor the purposes of this agreement onky refers to
ocated within the retail delivery service
cimiory of The Cincinnati Gas & Electric Company (“CG&E").

WHEREAS, CRS has been cerificd by the Public Utilities Commission of Qhio as a

Certified Retil Electric Supplier ("CRES") and has the authority to eagage in the sak of
electrical power at retail;

WHEREAS, (Y -~ crton © CRS to provide clectric service aud CRS
desires to provide clectric service pursuant o the terms outlined herein;.

NOW, THEREFORE, for and in cousideration of the muteal covenants contained herein,
the Patties agrec as follows:

ARTICLEI
DEFINITIONS

The following definitions and any terms defined in this Agreernent shall apply
hereunder,

"Affiliate" means, with respect to any person, any other person (other than an individual) that,
directly or indirectly, through onc of more intcrmediarics, controls, or is controlled by, orisunder

common contro! with, such person. For this purpose, “control” means thc direct or direct
ownership of ten (10) percent or more,

“Buginess Day" means a day on which Federal Rescrve member banks in Ohio are open for
business; and a Business Day shall open at 8:00 am. and close at 5:00 p.m. castem prevailing
time, unless otherwise agreed to by the Panties in writing.

Cinergy Corporate Recorda
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“Capacity” has the meaning sct forth in any Transmission Provider's tariff or MISO's
transmission tariff, as amended from time to time, or as defined in any transinission tariff of a

successor to MISO.

“Conlract Price" means the price in $US as set forth in Exhibit B ta be paid _RS for the
purchase of the Encrgy under this Agreement.

Fa

“Defaulting Party" shall have the meaning specified in Section 6.1. N

"E.Ll.‘ifg!" mcans clecuric cnergy of the character commonly known as three-phase, sixty hentz
electric cnergy that is delivered at the nominal voltage of the Delivery Point, expressed in

megawalt hours (MWHh).
“Event of Defauls” shall have the meaning specified in Section 6.1.

"FERC" means the Federal Energy Regulatory Commission or any successor agency thereto.

“Firm® means, with respect to a Transaction, that the only excusc for the failure 1o deliver Encrgy
by CRS or the failure to receive g

“Eull Requircments Energy” means, except as provided herein,

“interest Rate" means, for any date the Jesscr of (a) two (2) percent over the per annum ratc of
interest cqual to the prime lending rate ("Prime Rate™) as may be published from time to time in
the Federal Reserve Statistical Release H. 15; or (b) the maximum lawful interest rate.

"MW" means megawatt.

"Term” shall have the meaning specified in Article 4.1.

“Yransmission Providers” means the entity or entitics transmitting or transporting the Encrgy
on behalf of CRS

{17158
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t ARTICLE Ll
OPTION

eceives its electric service from The Cincinnati Gas & Electric Company

ARTICLE LL
: DNTRACT TERMS

3. In the event

b. Transmission Service and Charges. Transmission service and charpes will be
provided in accordance with the open access transmission tariff of the Midwest

Independent Transmission System Operator, Inc. or CG&E (or an offiliate on
its behalf), whichcver is applicable, as filed with the FERC and as it may be
amended, from time to time, or any successor tariff. Unless otherwise agreed
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c. Contract Price. The Contract Price is set forth in Exhibits A and B.

d. Change to Prices. As a retail sale, the power sale agreement is not subject to
the jurisdiction of the FERC; nor shall either Party seck to have the FERC
assert jurisdiction over the Agreement. However, to the extent that cither the
FERC or the Public Utilities Commission of Ohio asserts jurisdiction over the
Agreemcent, the Parties agree that the Countract Price specificd above is just and
reasonable and consistent with the public interest

¢. Temm The term of the power sale agreement shall be through

ARTICLE IV
TERM OF AGREEMENT .*

4.1  Agreement Term and Effcctive Date. This Agreement shall become cffective upon
cxccution by the Parties. This Agreement shall '

] unless terminate ier ma nee Wi e termis o
this Agreement (“Term”). 1-

4.2 After Termination. The applicable provisions of this Agreement shall continue in effect
aﬁ.cr termination thereof to the extert necessary to provide for final billing, billing
adjustments and payments.

ARTICLE V
BILLING

(17138 _ .H

023




6.1

6.2.

S F367

CONFIDENTIAL PROPRIETA RY
TRADE SECRTY

ARTICLE V1
DEFAULTS AND REMEDIES

Events of Defauit. An "Event of Default” shall mean, with respect o a Party
("Defauliing Party™}, the occurrence of any of the following:

6.1.1

6.1.2

6.1.3

6.1.5

any representation or warranty made by the Defaulting Panty hercin shall at any
time prove to be false or misleading in any respect material to this Agreement;

the failure of the Defaulting Party to perform any covenamt set forth in this
Agreoment (except to the cxtent constituting a scparate Event of Defauk,) and
such failurc is not cured within five (5) Business Days afier writien notice
thereof to the Defauking Party;

the Defaulting Party consolidates or amalgamates with, merges with or into, or
transfers all or substantially aliof its assets to, another entity and, at the timeof such
consolidation, amalgamation, merger or transfer, the resulting, surviving or
transferee entity fails to assume ail of the obligations of such Party under this
Agreement;

the failure te make when due, any payment required pursuant to this Agreement if
such failure is not remedied within five (5) Busingss Days afier written notice of
such failure is given by the other Party; or '

the Defaulting Party (i) files a petition or othorwise comimences or acquicsces ina
proceeding under any bankrupicy, insolvency, reorganization or similar law, or has
any such petition filed or commenced against it and such petition is not withdrawn
or dismissed within thirey (30) days after such filing, (i) makes an assignment or
any general arrangement for the benefit of creditors, (iii) otherwise becomes
bankrupt or insolvent (however evidenced), (iv) has a liquidator, adiministrator,
receiver, trustee, conservator or sinilar official appointed with respect to & orany

substantial portion of its properiy or asscts, or (v) is unable to pay its debtsasthey
fall due.

Remedics upon an_Event of Default. Upon the occurrence (and continuation beyond the

_applicable cure o Dcfauh wnh  respect to 4 Defaulting, Party, 3§

o
=l
H
‘l

(Crise:)




-

~—n,

SO ¥367

CONFIDENTIAL PROPRIETARY
- TRADE SECRET

prohibited from selling wholesale power to CRS pursuant to CG&E's tariff shall allow CRS
to terminaie this Agreement in its sole discretion with thirty (30) days written notice and
without further liability.

ARTICLE VI
LIMITATIONS; PUTY TO MITIGATE

7.4 Indemnity CRS AGREES TO PROTECT, INDEMNIFY, HOLD KARMLESS AND
DEFENDH}%ECTORS AND EMPLOYEES, AGAINST ALL ACTIONS,
CLAIMS, MAGES, D DS. SUITS AND OTHER LIABILITIES, INCLUDING
ATTORNEY FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT CF, IN
WHOLE OR IN PART CRS'S EMPLOYEES, AGENTS AND SUBCONTRACTORS BREACH
OF ANY TERM OF THIS CONTRACT, OR ANY ACT OR OMISSION IN THE
PERFORMANCE OF THIS AGREEMENT,

INDEMNIFY, HOLD HARMLESS AND DEFEND CRS, ITS

AND EMPLOYEES, AGAINST ALL ACTIONS, CLAIMS,

DAMAGES DEMANDS, SUITS AND OTHER LIABILITIES, INCLUDING ATTORNEY
FEES AND OTHER EXPENSES OF LITIGATION ARISING OUT OF, IN WHOLE OR IN
D SUBCONTRACTORS BREACH OF ANY TERM

A OR OMISSION IN THE PERFORMANCE OF THIS
AGREEMENT,

7.2 Lingitation of Remedies, Liability and Damages. THE PARTIES CONFIRM THAT
THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED INTHIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF., FOR BREACH OF
ANY PROVISION OF THIS AGREEMENT FOR WHICH AN EXPRESS REMEDY OR
MEASURE OF DAMAGES IS PROVIDED, SUCH EXPRESS REMEDY OR
MEASURE OF DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY,
THE OBLIGOR'S LIABILITY SHALL BE LIMITED AS SET FORTH IN SUCH
PROVISION AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR IN
EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGE IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR'S LJABILITY SHALL BE
LIMITED TO DIRECT ‘ACTUAL DAMAGES ONLY, SUCH DIRECT ACIUAL

DAM AGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER: 7‘

REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED. UMESS
EXPRESSLY PROVIDED HEREIN, NEITHER PARTY SHALL BELIABLE FORANY
CONSEQUENTIAL, INCIDENTAL, PUNITIVE, EXEMPLARY OR INDRECT
DAMAGES, LOST PROFITS OR OTHER BUSINESS INTERRUPTLON DAMAGES,

(CInse:)
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!_ BY STATUTE, IN TORT OR CONTRACT, UNDER ANY INDEMNITY PROVISION
B OR OTHERWISE. IT IS THE INTENT OF THE PARTIES THAT THE LIMITATIONS
HEREIN IMPOSED ON REMEDIES AND THE MEASURE OF DAMAGES BE
WITHOUT REGARD TO THE CAUSE OR CAUSES RELATED THERETO,
INCLUDING THE NEGLIGENCE OF ANY PARTY, WHETHER SUCH
NEGLIGENCE 18 SOLE, JOINT OR CONCURRENT, OR ACTIVE OR PASSIVE. TO
THE EXTENT ANY DAMAGES REQUIRED TO BE PAID HEREUNDER ARE
LIQUIDATED, THE PARTIES ACKNOWLEDGE THAT THE DAMAGES ARE
DIFFICULT OR IMPOSSIBLE TO DETERMINE, OTHERWISE OBTAINING AN
ADEQUATE REMEDY IS JINCONVENIENT AND THE LIQUIDATED DAMAGES
CONSTITUTE A REASONABLE APPROXIMATION OF THE HARM OR LOSS.

7.3  Duty to Mitjgate. Each Party agrees that it has a duty to mitigate damages and covenants
that it will use commercially reasonable efforts to minimize any demages it may incuras a
result of the other Party's performance or non-performance of this Agreement.

ARTICLE VHI
GOVERNING LAW - DISPUTE RESOLUTION
8.1  Goveming Law and Jurisdiction. THIS AGREEMENT AND THE RIGHTS
AND DUTIES OF THE PARTIES HEREUNDER SHALL BE GOVERNED BY
Y AND CONSTRUED, ENFORCED AND PERFORMED IN ACCORD ANCE
f‘*; WITH THE LAWS OF THE STATE OF OHIO AND SHALL BE BROUGHTIN

THE STATE AND FEDERAL COURTS LOCATED IN HAMILTOINN GOUNTY
OHIO.

8.2 ispute Resolution. Any claim, controversy or dispute arising out of or relating to this
Agreement, of the breach thercof, shall be resolved fully and finally by binding arbiration
under the Commercial Rules, but not the administration, of the American Arbitation
Association, except to the extent that the Commercial Rules conflict wikh this provision, in
which cvent, this Agreement shall control. This arbitration provision shall not limit the
right of either Party prior to or during any such dispute to seek, use, and employ ancillary,
or preliminary or permancent rights and/or remedics, judicial or othorwise, for e puposes
maintaining the status quo until such time as the arbitration award is rendered of the
dispute is othetwisc resolved, The arbitration shall be conducted in Cincinnati Ohio and
the laws of Ohio shall govern the construction and interpretation of this Agreement, except
to provisions related to conflict of laws. Within ten (10) Business Days of service of a
Dcmand for Arbitration, the partics may agree upon a sok arbitrator, or if @ solc arbirator
cannot be agreed upon, a panel of three arbitrators shall be named. One arbitrator shall be
sclectod by CRS and one shall be sclected by Buyer. A knowledgeable, disinterested and
impartial arbitrator shall be selected by the two arbitrators so appointed by the parties. 1f
the arbitrators appointed by the partics cannot agree upon the third arbitrator within ten
(10) Busincss Days, then cither Party may apply to any judge in any court of competent
jurisdiction for appointiment of the third arbitrator. There shall be no discovery during the

r (Citise:) ,
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arbitration ether than the cxchanpe of information that is provided to the arbitrator(s) by .
the Parties. The arbitrator(s) shall have the authority only to award cquitable relicl and
compensatory damages, and shall not have the authority 1o award punitive damages or
other non-compensatory damapes. The decision of the arbitrater(s) shall be rendered
within sixty {60) Business Days after the date of the selection of the arbitraior(s) or within
such period as the Partics may otherwisc agree. Each Party shall be responsible for the
fees, cxpenses and costs incurmed by the arbitrator appointed by cach Party, and the fees,
cxpenses and costs of the third arbitrator (or single arbitrator) shall be borne equally by the
Parties. The decision of the arbitrator(s) shall be final and binding and may not be
appealed, Any Party may epply to any court having jurisdiction to enforce the decision of
the arbitrator(s) and to obtsin a judgment thercon.

Noswithstanding the foregoing, the Parties may cancel or terminate this A greemen in
accordance with its terms and conditions without being reguired to follow the proccdures
sct forth in this Article.

ARTICLE IX
MISCELLANEOUS

9.1  Representations ang Wayranties. On the Effective Date and on the date o f entering into this
Agreement, each Party rcpresents and warrants to the other Panty that: (a) it & duly
‘ Jf’f-‘ organized, validly existing and in good standing under the laws of the jurisdiction of its .
' formation and is qualified 1o conduct its business in ecach jwrikdiction; (b) it has all
regulatory authorizations necessary for it to legally perform its obligations under this
Agrecment and any other documentation relating to this Agreement; (<) the execution,
delivery and performance of this Agreement and any other documentation relating to this
Agreement are within its powers, have been duly authorized by all necessary action and do
not violate any of the terms and conditions in its govering documents, any contracts 10
which it is a party or any law, rule, rcgulation, order or similar provision applicsbk 1o it;
(d) this Agrecment and each other document executed and delivered in accordance with
this Agreement constitutes its legally valid and binding obligation enforceable against it in
accordance with its terms; (e) there arc no bankrumcy proceedings pending or being
comemplated by it or, to its knowledge, threatened against is; (f) there is mot pending or, to
s knowledge, threatcned against & or any of &s affiliates any legal proceedings that could
materially adversely affect its ability 1o perform its obligation under this A grecmetd or any
ot_hcr document relating to this Agreement; (g) no Event of Default or event which, with the
giving of notice or lapsc of time, or both, would constitute an Event of Default withrespect
to it has occurred and is continuing and no such ¢vent or circumstance would occur as a
result of its entering into or performing its obligations under this Agreement or any other
document relating to this Agreement or any Transaction; and (h) it is acting fr is own
accaunt, has made its own independent decision 10 enter into this Agreement and a5 to
whether such Agreemem is appropriate or proper for it based upon its own judgment, & not
relying upon the advice or recommendations of the other Party in so doing, and is camble of
asscssing the merits of and understanding and understands and accepts, the wrms,

{' {C17158:} .
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! conditions and risks of this Agrecment. _
9.2 Assignment. This Agreement shall be assignable by CRS _‘“
such assignment is to any other direct or indirect subsidiary of Ciergy Corp. and provided

that such direct or indirect subsidiary has an equivalent or higher credit rating than CRS.™
This Agreement shall be assignabl CRS" consent provided such
assignment is (o any other direct or indirect subsidiary and provi ( such direct

or indirect_subsidiary has an equivalent or higher credi rating tha Any other
assignment by cither Party of this Agrcement or any nghts or obligatio cunder shall

be_made only with the writien consent of the other Party, which consent shall not be
_ unrcasonably withheld.

9.3  Naotices. All notices, requests, stalements or payments shall be made as specificd below.
Notices required to be in writing shall be delivered by letter, facsimile or other
documentary form. Notice by regular mail shall be decmed to have been received three
(3) Business Days afier it has been sent. Notice by facsimile or hand delivery shall be
deemed to have been received by the close of the Business Day on which it was transmitted
or hand delivered (unicss transmitted or hand delivered after close of normat business hours,
in which case it shall be deemed to have been received at the close of the next Business
Day). Notice by overnight or couricr shall be deemed to have been received two (2)
Business Days after it has been sent. A Party may change its addresses by providing notice
ofthe same in accardence with this Section 9.3,

Ta CRS:
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9.4  General, This Agreement constitutes the entire agreement between the Partics relating to
the subject matter contemplated by this Agreement. This Agreement shall be considered
for all purposes as preparcd through the joint cfforts of the Partics and shall not be
construed against onc Party or the other as a result of the preparation, substitution,
submission or other event of negatiation, drafting or cxccution hercof. No amendment or
modification to this Agreement shall be enforceable uniess set forth in writing and
executed by both Parties. This Agrecment shall not impart any rights enforccable by any
thitd party (other than a permitted successor or assignee bound to this Agreement). No
waiver by a Pany of any default by the other Party shall be construed as a waiver of any
other default. Any provision declared or rendered unlawful by any appiicable court of law
or repulatory agency or deemed unlawful because of a statutory change will not otherwise
affect the remaining lawful obligations that arisc under this Agreement. The headings
used herein are for convenience and refesence purposes only. All indemnity and audit
rights contained herein shall survive the termination or expiration of this Agreoment for
three (3) years.

9.5  Confidentiality. Ncither Party shall disclose the terms or conditions of this Agreement to a
third party (other than the Party's employees, Affiliates, lenders, counsel, accountants or
advisors who have a nced Lo know such information and have agreed to keep such tenms
confidential) except in order to- comply with eny applicable law, regulation, or in
connection with any court or regulatory procecding applicable to such Party; provided,
however, each Panty shali, 1o the extent practicable, usc reasonable efforts to prevent or
limit the disclosure. The Partics shall be entitled to all remedies available at law or in
equity to enforce, or seck relief in connection with, this confidentiality obligation,

9.0  Counterparts. This Agreement may be separately executed in counterpants each of which
when 50 exccuted shail be deemed to constitute one and the same Agreement.

97 This A percedes and replaces in its eatirety the agreement between CRS and
Nothing in this Agrccment shall affect the terms and
conditions agreed to by Cinergy ) ant to the

agreement dated PUCO Case
No. 99-1658-EL-

The Parties have caused this Agfccmcm to bc executed by their duly authorized
representatives in nultiple counterpats as of the Effective Date.

CINERGY RETAIL SALES. LLC

By

(CITIs8:}
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BY AND BETWEEN
CINERGY RETAIL SALES, LLC

AND

This Option Agreement (the “Agreement”) is entered into as of this Y

lability company, and

individually a “Party” or collectively the “Parties").

RECITALS

WHEREAS

ecin¢ Company (CG&E) on metered accounts listed on Exhibit C.

WHEREAS, CRS has been cettified by the Public Utilities Commission of Ohio as a Certified
Reu?;l Electric Supplier (“CRES™) and has the authority to engage in the sale of electrical power at
retail;

NO}V, THEREFORE, for and in consideration of the mutual covenants contained herein, the
Parties agree as follows:

ARTICLE1
DEFINITIONS

The foliowing definitions and any terms defined in this Agrcement shall apply
hereunder,

"Affiliate" means, with respect 10 any person, any other person (other than an individwal) that,
directly or indirectly, through one or more intermediaries, controls, or is controlled by, or is under
common couatrol with, such persan, For this purpose, “control" means the direct or indirect
ownership of ten (10) percent or more. e e .
Cmcrgy Caxporate Recorda
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“Base Contract Pricc* means the price in $US as set forth in Exhibit B (o be 4l IINEGEGN
for the purchase of Generation and Transmission service under this Agreement.

x|

“Business Day" means a day on which Fedcral Reserve member banks in Ohio are open for
business; and 1 Business Day shall open at 8:00 a.m. and close at 5:00 p.m. eastern prevailing
ume, unless otherwise agreed to by the Partics in writing.

“Maximum Demand” means i RS -
listed on Exhibit C with Cmcmnah Gas & Elcciric ("CG&E™) for the twelve months ending

“Capacity” has the meaning set forth in any Transmission Provider's tariff or MISO’s
transmission tariff, as amended from time 1o time, or as defined in any (ransmission tariff of a
successor 1o MiSQ.

“Defaylling Party” shail have the meaning specified in Section 6.1.
"Edergy" means ciectric energy of the character commonly known as three -phase, sixty hertz
electric energy (hat is delivered at the nominal voltage of the Delivery Point, expressed in
megawatt hours (MWh).
‘ ( - “Event of Default” shall have the meaning specified in Section 6.1. .

“FERC" means the Federal Energy Regulatory Commission or any successor agency therelo.

. "

means that the only excuse for the fa:lure o dclwer Energy by CRS or the failure to receive

"lnterest Rate" means, for any date the lesser of (a) two {2) percent over the per annum rate of
interest equal 1o the prime lending rate (“Prime Rate") as may be published from time 1o time in
the Federal Reserve Statistical Release H. 15; or (b} the maximum lawful interest rate.

"MW" mcans megawatt.
“Term" shall have the meaning specified in Article 4.1.

"Transmission Prowders"

means the entity or entities transmiiting or transporting the Energy
on behalf of CR S AL
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OPTION
2.1

Company (“CG&E") pursuant (o the applicable tariffs or will provide noticcﬁ_

2.2

23 In ¢xchanpe

24
2.5
ARTICLE UI
CRS FOWER CONTRACT TERMS
3.4 In the event CRS excrcises its
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