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November 14,2007 

Ms. Renee J. Jenkins 
Director, Administration Department 
Secretary to the Commission __ TS: 
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RE: PUCO Case No. 07-1003-EL-ATA, Case No, 07-1004-EL-AAM [-̂  ^ 
In the Matter ofthe Application of Ohio Edison Company, The Cleveland Electric ^ 
Illuminating Company, and The Toledo Edison Company for Authority to Modify 
Certain Accounting Practices and for Tariff Approvals 
Ohio Edison Company, The Cleveland Electric Illuminating Company, and The 
Toledo Edison Company Memorandum Contra Office of Ohio Consumers' 
Counsel Motion for Staff Investisation and Hearins 

Dear Ms. Jenkins: 

Enclosed for filing please find the original and twelve (12) copies of Ohio Edison 
Company, The Cleveland Electric Illuminating Company, and the Toledo Edison 
Company Memorandum Contra Office of Ohio Consumers^ Counsel Motion for Staff 
Investigation and Hearing regarding the above-referenced case which was fax-filed 
today. Please file the attached. File-stamp the two extra copies and return them to the 
undersigned in the enclosed envelope. 

Thank you for yoiu" assistance in this matter. Please contact me if you have any 
questions concerning this matter. 

Very truly yours, 

4 ^ e s W. Burk 
JWBils 
By Federal Express Priority Overnight 
Enclosures 12 

Tnia Is to o#rt l£y tha t the Ittagei? appearing are as 
aeourats Aad complete reproduotion of a case f i l e 
document del iveredJin t ^ regular course of, 
rechnician. . 

a r e d l n th^r regular course of busincBtf ^-« 
^ ' ^ ' ' Q ^ — *̂*̂ ® Processed J f ^ l S r J 9 ' 



BEFORE THE 
PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter ofthe Application of Ohio 
Edison Company, The Cleveland Electric 
Illuminating Company, and The Toledo 
Edison Company for Authority to 
Modify Certain Accounting Practices 
and for TarifT Approvals 

Case No. 07-1003-EL-ATA 
Case No. 07-1004-EL-AAM 

Ohio Edison Company, The Cleveland Electric Illuminating Company and The Toledo 
Edison Company Memorandum Contra Office ofthe Ohio Consumers^ Counsel Motion for 

Staff Investigation and Hearing 

Now come Ohio Edison Company (Tiereinafter "OE"), The Cleveland Electric 

Illuminating Company (hereinafter "CEI"), and The Toledo Edison Company (hereinafter "TE", 

with OE, CEI and TE, collectively referred to as the "Companies") and hereby file their 

Memorandum Contra the Office of the Ohio Consumers' Counsel ("OCC") Motion for Staff 

Investigation and Hearing. 

Unless the Commission determines that the Application filed in this matter may be unjust 

or unreasonable under R.C. 4909.18, no fiirther hearing is required. The OCC is correct that it is 

within the Commission's discretion to set this matter for hearing under R.C. 4909.18 if they 

determine that the filing may be unjust or unreasonable. Setting the matter for hearing will also 

trigger the process under R.C. 4909.18 whereby the Commission must act on the filmg within six 

months ofthe original filing date of September 10,2007. 

The OCC in its Motion laid out a partial history of the proceedings leading up to the 

filing ofthe Application in this matter. The portion ofthe Rate Stabilization Plan ("RSP") Entry 



on Rehearing in Case No. 03-2144-EL-ATA et seq. quoted by OCC makes no reference to a 

requirement for a hearing before increases in generation costs could be implemented. In the plan 

itself, however, there was a provision that contemplated the filing of a new application and a 

hearing before the Companies could increase the tariffed generation charge or defer generation 

costs. It should also be pointed out that a hearing was held in the RSP proceeding. 

The Companies fiilly complied with this provision of the RSP. The Companies filed a 

new application in Case No. 05-704-EL-ATA seeking recovery of fiiel costs as contemplated in 

the RSP case. This proceeding was later consolidated with the Companies' Rate Certainty Plan 

("RCP") application filed in Case No. 05-1125-EL-ATA et seq. In the consolidated matter, a 

hearing was held and the Commission authorized the Companies to implement a mechanism to 

recover a portion of the fiiel costs and to defer the balance of the fiiel costs. Therefore, any 

hearing requirement arising out of the RSP related to fiiel costs has been met. There is no basis 

to conduct another hearing related to fiiel costs due to a requirement in the RSP. 

Under the RCP, there is no such specific provision as to whether a hearing is required 

related to including the deferred fiiel amounts into retail rates. The Companies included 

recovery ofthe deferred fiiel amounts in their distribution rate case. However, subsequent to the 

filing ofthe distribution rate case, the Supreme Court of Ohio ruled that deferred fiiel costs could 

not be collected as part of distribution rates. Elyria Foundry v. Pub. Util Comm., 114 Ohio 

St.3d 305, 2007-Ohio-4164. Shortly after that Opinion was issued, the Companies filed the 

instant proceeding. ̂  

^ As stated in their Application in this proceeding, the Companies have a pending Motion for 
Reconsideration before the Supreme Court of Ohio, which was filed on September 7, 2007. Should 



In this proceeding, the Companies proposed a recovery mechanism that would permit 

recovery of the deferred fuel costs, as has been previously approved in the RSP and RCP 

proceedings before the Commission. The Companies did not propose, as stated by OCC, that the 

proposed recovery mechanism be approved "without review". OCC Motion at p. 10. The 

Companies proposed that such recovery be subject to a reconciliation mechanism to assure no 

over or under recovery of authorized ftiel amounts. And the Companies proposed that all 

interested parties be pennitted to submit comments and reply comments on the proposal. 

OCC then wrongly suggests that the Companies have provided no information related to 

the fiiel costs that have been deferred, the nature of the fiiel costs, how the fuel costs were 

calculated, or any source documentation whatsoever. In the RCP case, the Companies were 

required to provide fiiel deferral information to the Commission Staff. The Companies have 

fijlly complied with this requirement. Recovery of the fuel deferrals through distribution rates 

was originally part ofthe Companies distribution case in Case No. 07-551-EL-AIR. Therefore, 

the issue of fiiel deferrals has been subject to significant discovery fi*om the Staff, and fi*om OCC 

in the distribution case. OCC has had the opportunity to review complete detailed source 

documentation and has received information in response to numerous data requests related to the 

fiiel deferrals, to which responses have been provided. OCC has complete information related to 

the fuel deferrals, and its erroneous suggestion that no infonnation has been provided cannot be 

used as a basis either for further Staff investigation or for further hearings on this issue. 

reconsideration be granted and the RCP affirmed in all respects, the Companies would withdraw the 
Apphcation in this proceeding, as it would be rendered moot. 



Neither the RSP nor the RCP required a Staff Report on fiiel defenals. Similar to holding 

a hearing in this matter, it is withm the Commission's discretion as to the level of Staff 

involvement in any proceeding before the Commission. Certainly the RCP Order contemplated 

that the Staff would review the fiiel defenals and directed the Companies to provide fuel defenal 

related information to allow such review to occur. The Companies have fiilly complied with this 

requirement ofthe RCP Order. But neither the RSP Order nor the RCP Order contain a specific 

provision that directs the Staff to prepare a Staff Report in this proceeding. 

In conclusion, whether fiirther hearings under R.C. 4909.18 or fiirther Staff reviews occur 

related to the Companies recovery of defened fiiel costs is a matter within the discretion ofthe 

Commission. The Companies do however, urge the Commission to act promptly m this matter. 

Commencing recovery of the defened fiiel costs as soon as possible will lower the nominal 

charge to customers and reduce carrying charges. With the proposed reconciliation mechanism 

in place, the Commission will be assured of accurate recovery ofthe authorized costs. 

Respectfiilly submitted. 

- U ^ AP'%^^*>^ 
(es W. Burk, Counsel of Record 

Senior Attorney 
FirstEnergy Service Company 
76 South Main Street 
Akron, Ohio 44308 
Phone: 330-384-5861 
Fax: 330-384-3875 
Email: burkjf^firstcnergvcorp.com 
On behalf of Ohio Edison Company, 
The Cleveland Electric Illuminating 
Company and The Toledo Edison Company 



CERTIFICATE OF SERVICE 

I hereby certify that the foregoing Memorandum Contra was delivered via regular U.S. 
mail, postage prepaid, this 14* day of November 2007 to the parties of record in this proceeding. 

C*y /^UJL^ 
Jaihes W. Burk 

Samuel C. Randazzo 
Lisa G. McAlister 
Daniel J. Neilsen 
Joseph M. Clark 
McNees Wallace & Niuick 
Fifth Third Center 
21 East State St., 17th Floor 
Columbus, OH 43215 
sam(@mwncmh.com 
lmcalister(@mwncmh.com 
dneilsen@mwncmh.com 
jclark@mwnchm.com 

Michael L. Kurtz 
Kurt J. Boehm 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 
mkurtz@ BKLlawfinn.com 
kboelmi@ BKLlawfirm.com 

David Boehm 
Michael L. Kurtz 
Boehm, Kurtz & Lowry 
36 East Seventh Street, Suite 1510 
Cincinnati, OH 45202 
dboehm@BKLlawfirm.com 
mkurtz@ BKLlawfirm.com 

Duane Luckey 
Attorney General's Office 
180 East Broad Street, Ninth Floor 
Columbus, OH 43215-3793 
Duane.luckey@puc.state.oh.us 

Ann M. Hotz 
Gregory J. Poulos 
Ohio Consumers' Counsel 
10 West Broad Street 
18th Floor 
Columbus, OH 43215-3485 
hotz@occ. state. oh.us 
poulos@ occ.state.oh.us 

Brian J. Ballenger 
Ballenger & Moore Co., L.P.A. 
3401 Woodville Road 
Suite C 
Northwood, OH 43619 
ballengerlawbib@sbcglobal.net 

David C. Rinebolt 
Colleen L. Mooney 
Ohio Partners for Affordable Energy 
231 West Lima Street 
P.O. Box 1793 
Findlay, OH 45839-1793 
drinebolt@aol.com 
cmooney2@coliunbus.n.com 

Sheilah H. McAdams 
CityofMaumee 
204 W. Wayne Street 
Maumee, OH 43537 
sheilahmca@aol.com 

Paul Goldberg 
Counsel for City of Oregon 
5330 Seaman Road 
Oregon, OH 43616 
pgoldberg@ci.oregon.oh.us 
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Ganet A. Stone 
Michael K. Lavanga 
Brickfield, Burchette, Ritts & Stone, P.C. 
1025 Thomas Jefferson Street, N.W. 
Eighth Floor, West Tower 
Washington, D.C. 20007 
gas@bbrslaw.com 
mkl@bbrslaw.com 

Lance M. Keiffer 
Assistant Prosecuting Attomey 
711 Adams Street, Second Floor 
Toledo, OH 43604 
lkeiffer@co.lucas.oh.us 

Thomas R. Hays 
Township Sohcitor 
3315 Centennial Road, Suite A-2 
Sylvania, OH 43560 
hayslaw@buckeye-express. com 

John W. Bentine 
Chester Willcox & Saxbe LLP 
65 East State Street, Suite 1000 
Columbus, OH 43215-4213 
jbentine@cwslaw.com 

M, Howard Petricoff 
Stephen M. Howard 
Vorys, Sater, Seymour and Pease LLP 
52 East Gay Street 
P.O. Box 1008 
Columbus, Ohio 43216-1008 
Tel: (614) 464-5414 
Fax:(614)719-4904 
E-mail: nihpetricoflf@vorys.com 

Peter D. Gwyn 
Law Director 
201 W. hidiana St. 
Perrysburg, OH 43551 
pgwyn@ci.perrysburg.oh.us 

James E. Moan 
Lydy & Moan 
4930 Holland-Sylvania Road 
Sylvania, OH 43560-2149 
jimmoan@hotmail.com 

LesUe A. Kovacik 
Kerry Bruce 
Department of Public Utilities 
420 Madison Avenue, Suite 100 
Toledo, OH 43604 
leslie.kovacik@ci.toledo.oh.us 
kerry.bruce@ci.toledo.oh.us 

Paul A. Skaff 
Assistant Village Solicitor 
353 Ehn Street 
Perrysburg, OH 43551 
paulskaff@perrysburglaw.com 

mailto:gas@bbrslaw.com
mailto:mkl@bbrslaw.com
mailto:lkeiffer@co.lucas.oh.us
mailto:jbentine@cwslaw.com
mailto:nihpetricoflf@vorys.com
mailto:pgwyn@ci.perrysburg.oh.us
mailto:jimmoan@hotmail.com
mailto:leslie.kovacik@ci.toledo.oh.us
mailto:kerry.bruce@ci.toledo.oh.us
mailto:paulskaff@perrysburglaw.com

