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INTRODUCTION

PLEASE STATE YOUR NAME, BY WHOM YOU ARE EMPLOYED, YOUR
TITLE, AND YOUR BUSINESS ADDRESS.

My name is Grace E. Sury, and | am employed by AT&T Ohio as a Joint Use Manager.
My business address is 150 E. Gay Street 6H, Columbus, Ohio 43215.

WHAT ARE YOUR JOB RESPONSIBILITIES AS JOINT USE MANAGER?

My current job responsibilities include negotiating Joint Use Agreements for the AT&T
Midwest. My past duties have included managing pole surveys, providing support to
Engineering, Construction and Installation and Maintenance, and managing pole rental
budgets for Ohio and Indiana.

WHAT IS YOUR EDUCATIONAL BACKGROUND?

I received an associates degree in Applied Business Management from Cuyahoga
Community College in 1998.

PLEASE OUTLINE YOUR WORK EXPERIENCE,

| have been employed by AT&T for the past 28 years. [ worked for 10 years in the fields
of Treasury, Operator Services, Service Orders, Accounts Payable and Receivable. From
1996 to 2000, 1 worked as a Make Ready Engineer and Power Coordinator for Ameritech
New Media. My responsibilities there included drafting, pole permits, bitling, field work
(identifying available space on poles and/or determining make ready work needed to
make space available) and identifying placement of aerial and buried facilities, Over the
next 18 months, I was a Manager in the Billing Accuracy Center. Beginning in 2001
until present, | have worked as a Joint Use Manager responsible for negotiating Joint Use,
Joint Ownership and License Agreements for poles with Electric Companies, managing

pole surveys, forecasting budgets and providing support to Engineering, Construction and

14104491 31-Aug-07 13-28 07026232
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Installation and Repair. 1 have also testified before the Indiana Utility Regulatory
Commission in a matter regarding pole rental rates (Cause No. 42755).

BACKGROUND

WHAT IS JOINT USE?

Joint Use is an arrangement whereby two parties (typically an electric company and a
telephone company) agree 1o use space on each other’s utility poles to attach equipment
used 1o provide service to customers. Sharing poles is economically efficient for both
companies because it obviates the need for setting duplicative poles and/or unnecessarily
burying cable. Sharing poles lessens the burden on public rights of way, again, because
there is no need to set duplicative poles. It also reduces safety hazards to motorists.

DESCRIBE THE JOINT USE AGREEMENT AT ISSUE HERE.
On March 17, 1930, AT&T Ohio and DP&L entered into a Joint Use Agreement,

providing terms and conditions by which each party could use space on the other party’s
poles to altach equipment used to provide service to customers, [ have attached a copy of
this agreement as GS-1 (1930 Joint Use Agreement). Where DP&L owns poles for the
purpose of providing electric service to customers and where AT&T Ohio owns poles for
the purpose of providing telecommunication services, the Joint Agreement sets forth
terms and conditions allowing each party to use space oﬁ the other party’s poles to attach
equipment used to provide ser‘;/ice to customers.

HAS THE AGREEMENT BEEN AMENDED OVER THE YEARS?

Yes. The parties entered into a Supplemental Agreement in 1942. [ have attached a copy

of this agreement as GS-2 {1942 Supplement).

(470449 t 31-Aug-07 13:28 07026232 2
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ARE THERE ANY OTHER DOCUMENTS RELEVANT TO THIS DISPUTE?

Yes. The parties developed an Operating Routine, dated December 1952, [ have
attached a copy of it as GS-3 (1953 Operating Routine).

WHAT ARE THE ISSUES IN DISPUTE BETWEEN THE PARTIES?

AT&T Ohio’s Amended Complaint seeks resolution of five issues. The first issue is the
applicable rate for pole attachments. In addition to my testimony on this issue, AT&T
Ohio will be submitting the testimony of Timothy Zeldenrust (who will testify with
respect to DP&L’s calculation of its annual pole costs), Veronica M. Mahanger (who will
testify on the joint use of poles, including space allocation issues and costs incurred}, and
Timothy Dominak (who will testify about the inputs AT&T Ohio would use if the FCC’s

methodology for calculating pole costs were to be used by the parties).

The next three issues are: whether DP&L overcharged (and AT&T Ohio overpaid) for
pole rental; whether DP&L unlawfully subleased space on its poles to third parties; and
whether certain provisions (specifically, the termination clause and the default provision)
of the Joint Agreement are unlawful, unjust and unreasonable, against the public interest,
and therefore unenforceable. These issues are in part legal issues that will be discussed in
AT&T Ohio’s briefs; however, my testimony provides factual background relevant to

these issues,

The fifth issue is what percentage of pole ownership ¢ach party is required to have under
the agreement. In addition to my testimony on this issue, AT&T Ohio will be submitting

the testimony of Veronica M, Mahanger,

1410449.1 31-Aug-C7 13:28 07026232 3
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PURPOSE OF TESTIMONY

WHAT IS THE PURPOSE OF YOUR TESTIMONY?

In my testimony, | provide factual background regarding the nature of the parties’ dispute
and how it arose. On the rate issue, | explain the history leading to DP&L charging
AT&T Ohio $45.00 for joint use, AT&T Ohio’s reaction to those charges, and the
resulting suspension. 1 also compare the joint use rate DP&L proposes to rates in AT&T
Ohio’s and DP&L’s other joint use agreements. [ also explain, in part, how DP&L’s cost

calculation is inconsistent with the FCC’s methodology for determining pole costs.

On the issue of whether AT&T Ohio has been overcharged for pole rental, 1 explain that
the Joint Use Agreement was amended in 1942 to require rent to be paid for the number
of poles used in excess of one-half of the total joint use poles; however, DP&L has
continued to charge AT&T Ohio for the difference between the number of poles DP&L
owns and the number of poles AT&T Ohic owns {which is what the 1930 agreement
provided prior to the 1942 Supplement). | also provide a calculation showing the amount

AT&T Ohio has been overcharged for pole rental.

On the issue of licensing third party attachments, I explain that the joint use agreement
gives AT&T Ohio the right to license and collect the associated revenues from third party
communications attachments to DP&L poles; however, DP&L has been licensing those
attachments (and, even further, has allowed those attachments to be placed in space
allocated to AT&T Ohio under the Joint Use Agreement) and keeping the associated

revenue. | provide a calculation showing the amount of AT&T Ohio’s lost revenues.

1410449.1 31-Aug-07 13:28 07026232 4
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Regarding the termination clause and default provision of the Joint Use Agreement,
explain that those provision are unworkable, unjust, and against the public interest. They
are also, in many respects, inconsistent with the termination and default provisions in

other AT&T Ohio and DP&L joint use agreements.

Finally, on the pole ownership issue, | explain that the parties’ percent of pole ownership
should be based on the amount of space each uses on the poles. Here, AT&T Ohio uses
an average of *#*+**¥*¥+¥¥% of snace on joint use poles and DP&L uses far in excess of
4 feet.

DISCUSSION OF ISSUES

A, APPLICABLE RATE FOR POLE ATTACHMENTS

HOW DID THE RATE DISPUTE COME ABOUT?

Article X! of the Joint Agreement established an annual rate of $2.00 per pole, payable
by each party. In other words, each party paid $2.00 for each pole to which it was
attached. This provision was revised in a 1942 Supplemental Agreement to redefine the
number of poles to which the rate applied and to require net billing. The $2.00 rate
remained nominally unchanged, but the redefinition of the number of poles to which the
rate applied reduced the effective rate by 50%. Specificaily, the 1942 Supplemental
Agreement provided that if one party owned more than one-half the poles, the other party
would pay the rate of $2.00 for the number of poles in excess of one-half the number of
joint poles. The $2.00 rate remained unchanged from 1930 until the Joint Agreement was

revised in November 1995 to increase the rent to $3.50.

1410449 1 31-Aug-07 1328 07026232 5
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On or around November 12, 2004, DP&L notified AT&T Ohio of its desire to adjust the
pole attachment rental rate pursuant to Article X111, Although the rental rate was $2.00
from 1930 until 1995, and $3.50 from 1995 to the present, DP&L sought to increase the
nominal rate by 1186%, from $3.50 to $45.00 per year. (As alluded to above and
discussed further below, DP&L has been applying the annual rate to more poles than the
agreement allows. When that is taken into account, the proposed rate increase is 2471%.)
Of course, AT&T Ohio did not agree to that rate increase. Over the course of the next
year, AT&T Ohio and DP&L engaged in a series of informal and formal communications
in the hopes of reaching agreement on an adjusted rate, but those efforts were
unsuccessful,

Q12. WHAT DOES THE AGREEMENT PROVIDE WITH RESPECT TO RATE
CHANGES?

Al2. Article X111 of the Joint Agreement sets forth procedures for adjusting the pole
attachment annual rental. It states:

At the expiration of five (5) years from the date of this agreement, and at
the end of every five (5) year period thereafter, the rental per pole per
annum thereafter payable hereunder shall be subject to readjustment at the
request of either party made in writing to the other not later than sixty {60)
days before the end of any such five (5) year period. If within sixty (60)
days after the receipt of such a request by either party from the other, the
parties hereto shall fail to agree upon a readjustment of such rental, then
the rental per pole per annum so to be paid shali be an amount equal to
one-half of the then average total annual cost per pole of providing and
maintaining the standard joint poles covered by this agreement. In case of
a readjustment of rentals as herein provided, the new rentals shall be
payable until again readjusted,

The key to the parties” dispute about rental rate is the language requiring the rental rate to
be set at “one-half of the then average total annual cost per pole of providing and

maintaining the standard joint poles covered by this agreement.”

1410449 1 31-Aup-07 13:28 07026232 6
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HAVE THE PARTIES AGREED ON HOW TO CALCULATE “ONE-HALF OF
THE THEN AVERAGE TOTAL ANNUAL COST PER POLE OF PROVIDING
AND MAINTAINING THE STANDARD JOINT POLES COVERED” BY THE
AGREEMENT?

No. The parties have not been able to agree on what formula should be used to caiculate
“‘one-half of the then average total annual cost per pole of providing and maintaining the
standard joint poles covered by this agreement,” much less what the result of that
caleulation shoutd be. DP&L claims to have made its $45.00 calculation of the pole rate
by applying the FCC’s methodology set forth in its May 25, 2001 Consolidated Partial
Order on Reconsideration,' and codified at 47 C.F.R. § 1.1409. The Joint Agreement
does not specify that the parties use the FCC’s methodology; in fact, the FCC’s
methodology did not even exist when the parties executed the agreement in 1930,
Moteover, in its Consolidated Partial Order on Reconsideration, the FCC explained that it
was adopting pole attachment rate calculation formulas for cable attachers and non-ILEC
telecom attachers — pole attachments by ILECs (such as AT&T Ohio) were explicitly
exempted.” Thus, the first question for the Commission to resolve is whether pole costs
should be calculated using the FCC’s methodology, a variation of the FCC’s
methodology, or some other methodology. That issue is discussed in the testimony of

Veronica Mahanger

Y Consolidaied Partial Order on Reconsideration, In the Matier of Amendment of Commission’s Rules and Policies Governing
Pole Attachments. In the Matler of Implementation of Section 703(e) of the Telecommunications Act of 1996, CS Dockel Nos.

97-98, 97-151. FCC G1-170 (rel. May 25, 2001) (“Consolidated Partial Order on Reconsideration™).

? Consolidated Partial Order on Reconsideration. n.12.

14104495 31-Aug-07 13:28 07026232 7



o0

10

12

15

16

17

21

22

Q4.

Ald,

Q13,

AlS.

Q16.
Al6.

DID DP&L BEGIN BILLING AT&T OHIO AT THE $45.00 RATE?

Yes. DP&L submitted bills to AT&T Ohio in the amount of $39’¢5,665.783 for the period
October 2, 2004 through September 30, 2005 (“2005 Invoice™), and in the amount of
$690,660.00 for the period October 1, 2005 through September 30, 2006 (2006
Invoice™). AT&T Ohio sent payment to DP&L in the amount of $53,459,00 for the 2005
Invoice and $26,859.00 for the 2006 Invoice, the amounts not in dispute at the time of the
payments. DP&L did not cash AT&T Chio’s second check for $26,859.00.

WHAT HAPPENED WHEN AT&T OHIO DID NOT PAY THE FULL AMOUNT
OF THE INVOICES?

On December 6, 2006, DP&L notified AT&T Ohio of its intent o suspend AT&T Ohio’s
rights under the Joint Agreement to make new attachments because of AT&T Ohio’s
purported default of the Joint Agreement for its failure to pay the 2005 and 2006 invoices
in full. See GS-4 (Suspension Notice). DP&L also suggested that, if it chose, it could
require AT&T Ohio to remove its existing attachments. Respondent’s Motion to Dismiss
the Complaint and Request for Emergency Relief, filed Jan. 4, 2007 at n.4. Later in my
testimony 1 will explain the effect that DP&L’s suspension had on AT&T Ohio.

HAS THE SUSPENSION BEEN LIFTED?

Yes. In response to DP&L’s suspension, AT&T Ohio sought emergency relief from the
Commission requesting that it temporarily and preliminarily enjoin DP&L from
suspending AT&T Ohio’s contractual right to attach to DP&L’s poles. Ina March 28,
2007 Entry, the Commission denied AT&T Ohio’s request for temporary and preliminary

emergency relief. The Commission stated that AT&T “has within its control the ability

3 This amount was the result of a blended rate. DP&L claims that the $45.00 rate became effective March 17, 2005.
Therefore, it charged AT&T Ohio the $3.50 rate for 5.5 months of this billing cycle and the $45.00 rate for the
remaining 6.5 manths,

14104449 1 31-Aug-07 13:28 07026232 8
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to continue atiaching to DP&L’s poles by paying DP&L’s charges subject to true-up
pending Commission resolution of this complaint.” Entry at p. 12. The Commission
added that upon payment of the invoices, “DP&L shall permit AT&T Ohio to once again
attach to its poles pursuant to the Joint Agreement.” /d. Pursuant to the Commission’s
Entry, AT&T Ohio sent payment covering the remaining balance of the invoices, while
still disputing the amounts billed (and now paid). AT&T Ohio’s payment was received
by DP&L on May 8, 2007. DP&L cashed AT&T Ohio’s check and lifted the suspension.
Is THE $45.00 RATE PROPOSED BY DP&L CONSISTENT WITH THE RATE

PROVIDED FOR IN OTHER JOINT USE AGREEMENTS TO WHICH DP&L IS
A PARTY?

No.

PLEASE EXPLAIN.

According to DP&L’s own witness, the highest rate DP&L is paid by any carrier for the
use of joint poles is $**** and the lowest rate is $****. GS-5 (Confidential Dep)

{Deposition of Georgene Dawson, July 18, 2007, at p. 121).

This is consistent with my review of six joint use agreements DP&L has with other
companies which were produced in discovery (relevant portions are attached hereto as
GS-6.1 through 6.6 (Confidential} (DP&L Joint Use Agreements). Five of those
agreements require that DP&L pay the other party $***** per pole per attachment and

that the other party pay DP&L $***** per pole per attachment. See GS-6.1 —6.5, §3.3.

Wk Rk kRN Rk R Rk Rk ko ok R ek bk ke o sk e R
Bk ok ok Rk Aok ok ok kA bk ko bk ke hkok kR kR kR kR Rk kA k kb kb Rk kR R %

ok e o o e o ok ok e ok ol o ok e el e ol St ok ool e o ol Sk ok e e e ol e ok ol ok e e A e s ol ok o e R e ok e e e o ok o The Sixth

agreement similarly requires DP&L. to pay $**** and the other party to pay $***. GS-

1410449.1 31 -Aug-07 13:28 07020232 a
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(16,§83.liowevenitrequhes**********************************************
0 ok ok o o o ok o ook o ok o o ok o ok ok o ook ok o ol o ko ok o K S 503K R o M oo o ok ok e o ke o o o o ok o RO o o kK
3 o o st o ook o o ke e oo o o o e o oo o oo ol ook ek ok o R A e ok Rk ks ok Rk R Rk sk ok kK
FRRERECEER R R R R R R OO R R R R R R 5 4)  See (5S-6,6, § 8.3, So,
under the sixth agreement, e s ot e o e o o o o oo o R o o R o 8 R R ko o o R R o oK R

KRR EFFEEERFREERF R R E AR R R R

IS THE RATE PROPOSED BY DP&L CONSISTENT WITH THE RATE
PROVIDED FOR IN OTHER JOINT USE AGREEMENTS TO WHICH AT&T
OHIO IS A PARTY?

No. AT&T Ohio’s joint use agreements with other carriers have lower rates than the
$45.00 proposed by DP&L here (in some instances as [ow as $***# per pole). Although
none of AT&T Ohio’s joint use agreements have a rate as high as $45.00, some haﬁe
rates higher than the $3.50 rate provided for in the DP&L/AT&T Joint Use Agreement.

Those hlghcl‘ rates are in part a resu[t of**lil*tt***lﬂ***##*********#**#********
kl : ]

Rddddck kR Rk kb kR kR kR ok kR R Rk E Rk R Rk R R kR Rk Rk k%
e T L L N Rk L LT

Fokoamektcdk okl ke ok kR ko ok kR R Rk kAR R kR R ek kR Rk Rk kR (I diSCUSS

space and ownership allocation issues later in my testimany).

Under AT&T Ohio’s joint use agreements, for 2005, on average, AT&T Ohio paid

$*#** and the electric company paid $****; and for 2006, on average, AT&T Ohio paid
$**** and the electric company paid $****. GS8-7.6 (Confidential) (Rate Summary
Spreadsheet). (GS-7.6 is a summary of the rates AT&T Ohio and electric companies paid
in 2005 and 2006 under jaint use agreements. The 2005 rates were produced in

discovery; | have updated the document to contain 2006 data. While updating the

1410449 1 31-Aug-07 [3:28 07026232 10
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document, | realized that the averages for 2005 were wrong because the total was not
divided by the correct number of agreements — it was divided by ** instead of **. Thus,
the average rate for 2003 increased from the document produced in discavery.)

PLEASE EXPLAIN AT&T OHIO’S JOINT USE AGREEMENTS IN MORE
DETAIL.

AT&T Ohio has several joint use agreements. GS-7.1 through 7.5d (Confidential),
AT&T Qhio has a joint use agreement that covers thirteen electric companies. GS-7.1.
Under that agreement, for year 2006, AT&T Ohio paid $**** and the electric companies
paid $**** for the use of poles. GS-7.6. Although this rate is higher in comparison to
the current rate in the AT&T/DP&L Joint Use Agreement, the higher rate is, in part, a
reSU“ 0{**!”{!****t*************#*************I«*#*********************
Fredrakadrr  GS-7.1 (8§ 16(b)). In addition, AT&T Ohio has joint use agreements with
three other major investor owned electric companies in Ohio. Under the first agreement
(which covers two affiliated electric companies), for year 2006, AT&T Ohio paid $**+*
and $**** and the electric companies paid $**** and §****. GS-7.6. The ****

s e S e o ko o o o ok o ko ok O R ok sl o oo o o o o o o R R ok o ok R S o SR R RO R o
kE*ExE A0 (GS-7.2 (§ 12.03(a)). In the second agreement, for 2006, AT&T Ohio paid
$**** and the electric company paid $****. (GS8-7.6. Those rates were based on the

i oo ook ok ok o o ok o ok ok ok o ko o ook ok o ok o o ke sk ok o ok sk ok ok o ok ok ok ok okok ok o b Rk ok ok Rk

***************************' GS_73 (§ 940(0))' (This total does not khkhkkdd

Ao ok ke koo ko ke ok koo sk kbR ok e sk ko R ke ok ek ok ki ok kb kck kRl ke kock ok sk ok ok ok )

Under this agreement, AT&T Ohio has the right to ¥¥#&#¥¥3Fetsdsddehiddddrass

**********#*******l*******t**lﬁ*************iti. GS_’].3 (§8.]0(d)(2)). Under

the third agreement, AT&T and the electric pay $**** per pole, ¥#¥ ki thkkkrhrst

19104491 3)-Aug-07 13:28 (7026232 13
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(G8-7.4 (§ 5(h)); GS-7.6. This agreement is similar fo the DP&L/AT&T Ohio Joint Use
Agreement in that it does not ¥¥¥¥skrdkkkksikkprnssxd  AT&T Ohio is also in
partnership with city electrics throughout Ohio. Some operate under the AT&T Ohio
Tariff and some have separate agreements, Under these agreements, the parties pay
anywhere from $**%* 1o $**#* per pole, ***¥*xkkbnkrras (367 5a (§10), 5b (§11{c)
& 5¢(§7.2); GS-7.6 Again, these agreements are similar to the DP&L/AT&T Chio Joint
Use Agreement in that they do not *¥¥¥#xkiackdommkirinssiksx* 4 Finally, there is
one agreement negotiated with a city electric in **** where AT&T Ohio pays $**** and

the city pays AT&T Ohio $****; these rates are to remain in effect for **** years. GS-

76 ****$*********************#*. Under this agreement’ if******l******
FEAR R AR AR SRR Rk d Rk Rk Rk kb Rk bk kR Rk bRk kR Rk kR Rk kR
*B******t' Signiﬁcantly, for the agreements that e o o o 3 3 o o ok o oK ok e o o ok ke o e e ok ke
*******=H=**************m****#*t***.*********#***********t*********

& i ok ko ok

DOES THE RATE PROPOSED BY DP&L COMPLY WITH THE FCC’S
METHODOLOGY FOR CALCULATING POLE COSTS, AS DP&L
CONTENDS? "

No. As previously stated, the issue of whether the FCC’s methodology is proper to use in
calculating the pole rental rate here will be covered in the testimony of Veronica
Mahanger. And Timothy Zeldenrust p;ovides a thorough analysis of DP&L’s cost
caleulation. [ will note, however, that DP&L’s cost calculation is inconsistent with the
FCC’s methodology for calculating pole costs because, among other reasons, it fails to
consider the space used by all parties on the poles and considers poles taller than 37.5

feet. DP&L’s cost calculation also violates the Joint Use Agreement, which requires the

1410449 | 31-Aug-D7 13:28 07026232 12
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cost calculation to consider only 35 and 40 foot poles. See GS-1 (Article X111, § 10,
Article I, §10).

PLEASE EXPLAIN.

Under the FCC’s methodology, non-ILEC tetecom attachers are required to pay for the
portion of the pole that they use, plus a portion of the non-usable space, all divided by the

number of attachers and then by pole height. The FCC’s Telecom formula is as follows:

(Space ) N (E_x Unusable Space J
Occupied 3 No. of Anaching Entities

Pole Height

The FCC set a rebuttal presumption that the pole height to use in this calculation is 37.5
feet.' This number represents the average between 35 feet poles and 40 feet poles — the
size of poles needed by most attachers. DP&L’s methodology, in contrast, considered
poles taller than 37.5 feet. DP&L so admitted in its Response to Request to Admit No. 3
of AT&T Ohio’s Second Set of Data Requests and First Set of Requests to Admit. GS-8
{Confidential) (Discovery). Including poles taller than 37.5 feet is a significant and
inappropriate deviation from the FCC’s methodelogy, and increases the amount of pole
costs allocated to AT&T Ohio. AT&T Ohio and other attachers do not need or use poles
of the height used in DP&IL.’s calculation. Indeed, the space above the communications
space is used solely for DP&L’s purposes, and therefore should not be included in the

cost calculation.

fd.. T 48. 56.n.169: 47 C.FR. § 11418,

1410449 1 31-Aug-07 | 3:28 07026232 13
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In addition, for 37.5 foot poles, the FCC’s telecom formula assumes 24 feet of non-usable
space and 13.5 feet of usable space. Ofthe 24 feet of non-usable space, six feet is st in
the ground and the next 18 feet is the above ground clearance requirement, as set forth in
the NESC (National Electrical Safety Code), Part 2: Safety Rules for Overhead Lines
Table 232-1. The FCC’s formula provides that the cost of the non-usable space on a pole
is to be allocated 1/3 to the owner (here DP&L) and 2/3 to all attaching parties, including
the pole owner (again, DP&L).” The FCC set several rebuttal presumptions for the
number of attachers based on the population of the area served.® DP&L's cost
calculation, however, does not allocate any costs to other attachers — even though DP&L
admittedly collects rent from other telecommunications companies. As a result, AT&T
Ohio pays more toward the cost of poles than it should, and DP&L receives an additional
subsidy in the form of rent from third parties. In order to consider third party attachers in
the cost calculation, the parties would either have to use the FCC's rebuttable
presumption by population or conduct a jeint pole survey, which would identify all
parties on the poles.

B. NUMBER OF POLES TO WHICH THE RATE APPLIES

WHAT DOES THE 1930 AGREEMENT STATE WITH RESPECT TO THE
NUMBER OF POLES TO WHICH THE RENTAL RATE WILL APPLY?

Article X1 of the Joint Agreement established a rate of $2.00 per pole payable by each
party: “The Licensee shall pay to the Owner as rental for the use of each and every pole

any portion of which is occupied by or reserved for the attachments of the Licensee, Two

* Consolidated Partial Order on Reconsideration, 17 55-59; 47 C.F.R. § 1.1409(eX2), § 1.1417(a) & (b).
* Consolidated Panial Order on Reconsideration, 4§ 69-71: 47 C.F.R. § 1.1417(c).
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Dollars ($2.00) per pole per annum.” In other words, each party paid the other for the
number of poles to which it was attached.

Q24. HAS THAT PROVISION BEEN AMENDED?

A24. Yes. Article X1 was revised in a 1942 Supplemental Agreement to redefine the number
of poles to which the rate applied (the $2.00 rate remained unchanged) and to require net
billing. Revised Article XI states:

The use by one party of the other party’s poles is in consideration of the

use by such other party of an equal number of poles of the first-mentioned
party. Inthe event that as of October 1 in any year either party owns mare
than one-haif of the total number of joint poles, the other party shall pay to

it a rental of two dollars ($2.00) per joint pole for such excess number of
poles.

Q25. WHAT IS THE EFFECT OF THIS CHANGED LANGUAGE?

A25. The Supplemental Agreement makes two fundamental changes to the 1930 agreement.
First, the parties agreed to use net billing, rather than each party submitting a check to the
other for using poles. Second, the parties redefined the number of poles to which the rate
applies so that, if one party owned more than one-half the poles, the other party would
pay the rate of $2.00 for the number of poles in excess of one-half of the total joint poles.

Q26. HAVE THE PARTIES FOLLOWED THE AMENDMENT?

A26. Yesand no. It is my understanding that the parties have used net billing since they
entered the 1942 Supplemental Agreement; however, they have not changed the way they
calculate the number of poles to which the rate applies. DP&L has continued to bill
AT&T Ohio for the difference between the number of poles DP&L owns and the number
of poles AT&T Ohio owns, rather than the number in excess of one-half of the tota! joint

poles.
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HOW MUCH HAS AT&T OHIO BEEN OVERCHARGED?

As of the time the original Complaint was filed, AT&T Ohio had been overcharged a
total of $287,544.25 since 1995. Since that time, AT&T Ohio has been overcharged an
additional $26,859.00, for a total of $314,403.25, based on the $3.50 agree-to rate. (This
does not include any overcharges resulting from AT&T Ohio paying the $45.00 rate

rather than 3 more reasonable rate.)

Attachment GS-9 (Qverpayment) shows how this amount was calculated. The first row
of the sheet shows the rental period. Below that is the quantity of joint use poles which
are owned by DP&L and also by AT&T Ohio. The rent paid was $3.50 per joint use
pole. Lines 16, 17, and 18 show the amount DP&L charged and AT&T paid for the use
of poles for each period. These amounts are based on charging AT&T Ohio for the
difference between the number of poles DP&L owns and the number of poles AT&T
Ohio owns. Below that are the calculations according to the Supplemental Agreement
between DP&L and AT&T Ohio dated September 1942, which requires AT&T Ohio to
pay for the number of poles in excess of one-half the total joint use poles. Line 23 shows
the number of poles AT&T Ohio was short of one-half of the total joint use poles. Line
24 multiplies that number by $3.50 to show the amount AT&T Ohio should have paid
DP&L. Line 25 then shows the amount of AT&T Ohio’s overpayment, a grand total of
$314,403.25 over the last 12 years.

HAD AT&T OHIO EVER COMPLAINED ABOUT THE OVERCHARGE PRIOR
TO THE PRESENT DISPUTE?

Not to my knowledge.

1410449.1 31-Aug-07 13,28 07026232 16
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A29.

Q30.
A30.

Q3l.

All.

WHY NOT?

[ believe it was an oversight. The rental rate was $2.00 from 1930 untit 1995, and $3.50
from 19935, until this dispute arose. With little money at issue, I suspect no one noticed
that DP&L. was overcharging AT&T Ohio. When DP&L attempted to change the rate to
$45.00. a lot more money was at stake, and it came to light that DP&L had been charging
AT&T Ohio in a manner that was inconsistent with the agreement. Responsibility over
AT&T’s Ohio joint use agreements was assigned to me in March of 2004, | reviewed the
DP&L contract and discovered that the Supplemental Agreement of 1942 revised the
billing method to require net billing and to require payment for only the number of poles
in excess of one-half the joint poles. 1noticed by our payments made to DP&L that we
had been over paying for quite awhile. [ then brought this to the attention of Georgene
Dawsen from DP&L. and explained we would revise the next invoice which [ did.

C. LICENSING THIRD PARTY TELECOMMUNICATIONS ATTACHERS

WHAT IS THE PARTILES’ DISPUTE HERE?

Contrary to the Joint Use Agreement, DP&L has leased space on its poles to third party
communications attachers and collected the associated revenue, without providing notice
to AT&T Ohio and without compensating AT&T Ohio.

WHAT DOES THE JOINT AGREEMENT PROVIDE WITH RESPECT TO
THIRD PARTY ATTACHERS?

Article | of the December 1952 Operating Routine provides:

Any space required for attachments of third parties, except those parties
provided for in Paragraph 1.307, which are in the nature of Supply
Circuits, shall be provided and licensed by and at the cost and expense of
the Electric Company. Similarly, space for those attachments which are in
the nature of Signal or Communication Circuits shail be provided and
licensed by and at the cost and expense of the Telephone Company.

1410449 1 31-Aug-07 13:28 07026232 17
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A32,

Q33.

A33,

[n short, this language states that AT&T Chio is to license communications circuits and
DP&L is to license supply circuits, regardless of whose pole they are on.
WHEN DID YOU FIRST BECOME AWARE THAT AT&T OHIO WAS

SUPPOSED TO BE LICENSING THIRD PARTY TELECOMMUNICATIONS
ATTACHMENTS ON DP&L POLES?

When DP&L approached AT&T Ohio with the $45 default rate, [ reviewed the
agreement closely and noticed that the language of the agreement provided that AT&T
should be licensing Signal or Communication Circuits on DP&L’s poles. [ brought this
up to Georgene Dawson who simply dismissed this because the parties had not practiced
this in the past.

DID DP&L EVER NOTIFY AT&T OHIO THAT IT WAS LICENSING THIRD
PARTY TELECOMMUNICATIONS ATTACHMENTS?

There was one instance years ago when AT&T was notified of a Time Warner build-out
and its associated attachments to DP&L poles. At the time, the local office did not know
that the joint use agreement required AT&T Ohio to license third party
telecommunications attachments. AT&T Ohio had to perform make ready work to make
room for Time Warner on DP&L’s poles, incurred the associated costs, and requested
that DP&L pay for the make-ready work. DP&L refused. Since AT&T Ohio had no
practice in place to collect the Make Ready fees, AT&T Ohio decided to absorb the costs
it incurred to make room for Time Warner on DP&L poles. Afier this refusal from
DP&L. to charge Time Warner on our behalf, DP&L stopped putting the reason for the
work on the work proposals to AT&T. As aresult, AT&T generally has no way of

knowing when DP&L is licensing third party communications attachers,
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Q35.

A3S5.

HAS DP&L MADE REPRESENTATIONS REGARDING THE NUMBER OF
ATTACHMENTS TO JOINT USE POLES?

In discussions with DP&L’s representative, Georgene Dawson, she informed me that
there were 1.5 attachments on average on each of DP&L’s joint use poles. Since there
are no other electric utilities in direct competition with DP&L that | am aware of, these
attachments presumably are communications attachments.

WHAT OTHER EVIDENCE SUPPORTS AT&T OHIO'S CLAIM THAT DP&L
HAS LICENSED THIRD PARTY TELECOMMUNICATIONS ATTACHERS?

In addition to Ms. Dawson’s representation that DP&L has 1.5 attachers to its joint use
poles, DP&L. admitted in response to discovery that it licenses third party
communications attachers. For example, in response to Request to Admit No. 5 of
ATE&T Ohio’s Second Set of Data Requests and First Set of Requests to Admit, DP&L
admitted that it collected revenue from third party attachers (see GS-8); in response to
Data Request 1 of AT&T Ohio’s Second Set of Data Requests and First Set of Requests
to Admit, DP&L provided a spreadsheet (labeled DPL-04181) showing the number of
attachments to its poles (see GS-8); and in response to Data Request 3 of AT&T Ohio’s
Fourth Set of Data Requests, DP&L provided a spreadsheet showing the amount of
money it recgived from third party attachers (excluding money collected for make-ready
work) (see GS-10 (Confidential) (Discovery)). Again, | am not aware of any other
electric company in direct competition with DP&L, so it is safe to assume that these are

communications aitachments.

Beyond violating the Joint Use Agreement’s provision allowing AT&T Ghio 1o license
communications attachers, it appears that DP&L has further viclated the contract by

placing such attachers in AT&T Ohio’s three feet of allocated space. As explained later
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in my testimony, the Joint Agreement allocates AT&T Ohio three feet of space on every
joint use pole. Historically, AT&T Ohio is generally the lowest attacher on poles. In
order to meet the NESC ground clearance requirement of 15 feet 6 inches above streets
and drives (accounting for cable sag and storm loadings, i.e., ice), AT&T Ohio’s
communications attachments generally begin at 18 feet above ground at the pole,
depending on their cable weight. Regardless, AT&T Ohio’s attachment is the first
communication attachment on the pole, and that attachment will be located at the lowest
point on the pole that it can be while still meeting NESC ground clearance requirements.
This means that AT&T Ohio’s allocated space will generally begin at the point of the
attachment and go three feet above that point (because, obviously, AT&T Ohio cannot
usc the space below the point of attachment due to the ground clearance requirements).
Generally, AT&T Ohic’s allotted space will be no higher than 20 feet 11 inches (i.e., the
three feet from 18 feet to 20 feet, 11 inches). In its supplement to AT&T Ohio’s 4th Set
of Data Requests, Nos. 5-6, DP&L provided information and pictures of a random
sampling of its poles, which show space allotted to AT&T Ohio, DP&L, and attachers.
This sampling shows that CATV companies and other communications companies are
attaching within AT&T Ohio’s three feet of space. In most instances, the CATV

attachments are #*****************************t****************' See GS8-11

{Confidential) (DP&L Pole Usage Data).

For example, GS-11.1, line 28, shows that AT&T Ohio is at **** feet, and lines 26 and
27 show that there are third party attachments at *¥** feet and **** feet. GS-11.2, line

27, shows that AT&T Ohio is at **** feet and the CATYV attacher is at **** feet. GS-
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Q37

A37.

11.3, line 29, shows that AT&T Ohio is at ** feet and three CATV companies are at **
feet, **** feet, and **¥* feet, GS-11.4, line 27, shows that AT&T Chio is at **** feet
and the CATV company is at **** feet.

ARE THERE ANY REASONS WHY OTHER PARTIES SHOULD NOT BE

ALLOWED TO QCCUPY SPACE WHICH HAS BEEN ALLOCATED TO AT&T
OHIO?

Yes. First and foremost, to the extent other carriers are permitted to occupy AT&T
Ohic’s allocated three feet of space on DP&L poles, it should be AT&T who licenses the
attachment because the 1930 Joint Use Agreement states that three feet is for AT&T

Ohio’s "exclusive” use.

Moreover, under the agreement, AT&T Qhio is required to pay a portion of DP&L’s
purported annual pole cost. If others are using AT&T Ohio’s space, they should share in
the costs. DP&L should not be entitled to collect twice or three times for the same space.
DP&L wants to have its cake and eat it too; it wants AT&T Ohio to pay for half of
DP&L’s annual pole cost and then it wants to collect additional revenue from third party
attachers — thus further reducing the amount it pays for poles. Essentially, what DP&L is
doing is the same as if a landlord rented you a 3 room apartment, and then, without

regard to you, went ahead and rented 2 of the rooms to other people.

"HAS AT&T OHIO LICENSED THIRD PARTY ELECTRIC ATTACHERS TO

AT&T OHIO POLES?

No. As oftoday. | am not aware of any other electric company in direct competition with
DP&L.. if other Electric competitors begin to use AT&T Ohio poles for their circuits,
AT&T would refer them to DP&L according to the terms of the current Joint Use

Agreement.
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A38.

Q39.

A39.

WHY DO YOU THINK THIRD PARTY TELECOMMUNICATIONS
ATTACHERS HAVE GONE TO DP&L INSTEAD OF AT&T OHIO TO MAKE
THEIR ATTACHMENTS?

I do not know for sure, but I think that the attachers usually go to the electric company
because their experience is that the electric company typically owns more poles and so is
the logical place to start. Attachers would have no reason to know about DP&L.’s and
AT&T Ohio’s agreement that AT&T Ohio license communications attachments to DP&L
ﬁoles and that DP&L license electric attachments to AT&T Ohio poles.

HOW HAS AT&T BEEN DAMAGED BY DP&L’S CONDUCT?

At the time AT&T Ohio filed its Complaint, AT&T Ohio calculated its lost revenues as
being equal to or exceeding $1,594,127.36. Of course, there has been additional [ost
revenue for subleases since that time, which AT&T calculates as being $146,097.06, for a
new total of $1,740,224.42. These figures are based on DP&L’s representation that there
are 1.5 attachments to its joint use poles. Itook the number of attachments (1.5)
multiplied by the number of DP&L poles to which AT&T is attached for each year

multiplied by AT&T Ohio’s tariff rate of $2.51. See GS-12 (3" Party Rent).

While DP&L has indicated that it no longer believes there are 1.5 attachers to its joint use
poles, that claim is questionable given that the FCC’s formula assumes 3 attachers for
areas with a population under 50,000 and five attachers for areas (such as the Dayton
area) with a population of 50,000 or higher. 47 C.F.R. 1.1417(c). Based on the FCC’s
statements, DP&L’s original representation that there are 1.5 attachers to its joint use
poles seems conservative. The only way to determine how many attachers actually are

on joint use poles is to perform a joint survey.
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Q40.

A40.

Q4t.

A4l,

HOW DOES AT&T OHIO PROPOSE THAT THE COMMISSION RESOLVE
THIS DISPUTE?

The Commission should find that DP&L licensed third party communications
attachments in violation of the Joint Use Agreement, and it should order that AT&T Ohio
receive the revenue from those attachmt;.nts. [n addition, provided that space allocations
and ownership ratios are adjusted to reflect current actual use, the Commission should
order the parties to modify the Joint Use Agreement so that the pole owner is responsible
for licensing all third party attachments and receives the associated revenue. The
Commission should further order that the Joint Use Agreement be modified to provide
that, in calculating pole costs, the parties should take into consideration the revenue
received fram third party attachers.

D. TERMINATION CLAUSE

WHAT DOES THE TERMINATION CLAUSE OF THE JOINT USE
AGREEMENT STATE?

The termination clause of Article XVIII provides:

This agreement shall continue in full force and effect for five (5) years
from date hereof, and thereafter until terminated as follows: either party
may, by giving five (5) years previous notice in writing to the other party,
and by removing within five (5) years from date of said notice its
attachments from the poles of the other party, terminate this agreement.
Thereupon and after the expiration of said five {5) year period, such other
party shall have no further rights hereunder with respect to the poles of the
party so cancelling this agreement, and shall within the five (5) year
period so provided for remove its attachments from the poles of the other
party. In case of its failure to do so, the Owner of the poles in question
may, at the expense and risk of the delinquent party and without incurring
any liability, remove the delinquent party’s attachments therefrom, and in
the meantime, and until such removal, such other party shall continue and
remain tiable for all obligations hereunder with respect to its attachments
remaining on the poles of the party so cancelling this agreement, for the
rentals therefore, and for damages due to accidents, in the same manner
and 1o the same extent as if this agreement had not been terminated as
aforesaid.
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Q43.

A43.

Q4d.

AdA.

Upon the termination of this agreement, as herein provided, the rental
charges for the then current year, payable hereunder by either party to the
other and then unsettled, shall be adjusted to the respective dates of the
removal of the attachments of each party from the poles of the other, as
herein above provided, and the amount then payable by each party to the
other party shall be paid within three (3) months afier the date of the
termination of this agreement and after receipt of proper bills therefore.

EXPLAIN THE COMPONENTS OF THE TERMINATION CLAUSE THAT
RAISE CONCERNS,

The termination clause {1) requires 5 years notice to terminate and {2) requires each party
to remaove existing attachments from the other party’s poles before the end of the notice
period.

WHAT IS THE PRACTICAL EFFECT OF THE TERMINATION CLAUSE?

Far all practical purposes, the clause makes it impossibie for a party to terminate the

agreement.

PLEASE EXPLAIN,

The current agreement makes it impossible to terminate because it requires both
companies to remove existing attachments from each ather’s poles. If AT&T Ohio were
forced 10 remove existing attachments, AT&T Ohio would have to either (a) set its own
poles, which is costly, inefTicient (in that it results in two sets of poles, DP&L’s and
AT&T Ohio's, at the same location) and time-consuming (insofar as it requires approval
from local governmental entities prior to beginning construction); or (b) bury cable,
which suffers from the same problems. Either way AT&T Ohio will not be able to fulfill
scrvice requests in a timely and efficient manner, if at all, and existing customers would

be out of service unti! and unless AT&T Ohio were able to set is own poles or bury ¢able.
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Joint use promotes economies for both utilities by reducing the cost of deploying plant.
Joint use therefore plays an important role in keeping the cost of service to end-users
down — which, in turn, keeps consumer rates down. If one party to a joint use contract
could require the other to remove existing attachments, the impact on rates would be
significant as the other carrier would incur significant costs to set new poles or bury
cable.

HOW DID THIS PROVISION AFFECT AT&T OHIO IN THIS CASE?

AT&T Ohio considered terminating the Joint Use Agreement with DP&L because the
parties could not agree on revisions to the 1930 Agreement, including rental payments;
however, because of the advance notice required to terminate (5 years) and because
AT&T Ohio might have been required to remove its existing attachments pending the
negotiation of a new agreement, AT&T Ohio felt that it could not terminate the
agreement without grave consequences. DP&L was unwilling to negotiate a new
agreement and rental rate, and instead asserted that AT&T Ohio was in default and
unilateratly set a rental rate of $45.00. Instead of implementing the termination clause or
suspending DP&L’s right to attach to any AT&T poles, AT&T was forced to litigate the
dispute.

HOW DOES THE TERMINATION CLAUSE COMPARE WITH THOSE IN
OTHER JOINT USE AGREEMENTS TO WHICH AT&T OHIO IS A PARTY?

The termination clauses of several other AT&T Joint Use Agreements allow for

termination *®*#FF*dsmirsah xR nkdk G8-7.2 (§ 21.01); GS-7.3 (§ 19.10). Those
same agreemcnts Fkkkdk ko kR Rokkhkkk ok bk koh kb ke kkk ok ko kokkkkiokk in
other words, ¥*xrEskkakserrionseokknkbrxssr  Jd In agreements that currently are

being negotiated, AT&T is proposing ***Hu****************H****f*u*******
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HOW DOES THE TERMINATION CLAUSE COMPARE WITH THOSE IN
OTHER JOINT USE AGREEMENTS TO WHICH DP&L 1S A PARTY?

As previously noted, AT&T Ohio received from DP&L through discovery six joint use
agreements to which DP&L. is a party with other carriers (attached as GS-6,1 — GS$-6.6).
A” Six ofthosc agl“eemcnts **********************i#*****i******t. SEC GS'ﬁ.I _
6_6’ § lg' One Ofthose agreements dokkkdekkk kR khkk kb kd ke kR ek ko ko kkkm bk kb ek
*************#*#***t****#********_ Se@' GS_6'6, § ]9' The Othef ﬁvﬂ agreements

o e 3ok 2 ok o ok e ade ok e o o e e ol o ok ok MoK sl il e ok ek e o ke ok b kR ek ok See GS_6 ] __6 5 § ]9
' - oy -

HOW DOES AT&T OHIO PROPOSE THAT THE COMMISSION RESOLVE
THIS DISPUTE? '

The Commission should find that the termination clause of Article XVIII is unjust,
unreasonable, and unlawful. It should order the parties to modify that provision so that it
requires one year notice of termination, and allows existing attachments to remain in
place while a new joint use agreement is negotiated. The termination clause should
provide for a dispute resolution process that allows for a chain of top management to try
to resolve disputes before seeking any Commission intervention.

E.  DEFAULT PROVISION

WHAT DOES THE DEFAULT PROVISION OF THE JOINT USE AGREEMENT
STATE?

Article X1V of the Joint Agreement, relating to procedures in the event of default by
either party, provides:

If cither party shall make default in any of its obligations under this

contract and such default continue thirty (30) days after notice thereof in

writing from the other party, all rights to the party in default hereunder
shall be suspended including its right to occupy jointly used poles, until
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such default has been made good, and in addition and without affecting
such suspensions, if the Owner shall fail to perform its obligations
hereunder to properly maintain and to promptly renew joint poles after
thirty days notice from the Licenseg, the Licensee shall have the right to
maintain such poles or to renew the same at the expense of the Owner and
it shall be the duty of the Owner to immediately reimburse the Licensee
for such expense upon the rendition of bills therefore.

EXPLAIN THE COMPONENTS OF THE DEFAULT PROVISION THAT RAISE
CONCERNS.

The default provision could be read to allow one party to bar new attachments by the
other and to force that party to remove all existing attachments merely by unilaterally
declaring that party 1o be in default of the contract, regardless of whether that party is, in
fact, in default. For example, there is no provision requiring the parties to maintain the
status quo in the event there is a bona-fide dispute. [n fact, there are no parameters
whatsoever around the parties’ ability to engage in self-help remedies — one could simply
assert that the other is in default without any reasonable basis.

WHAT IS THE PRACTICAL EFFECT OF THIS INTERPRETATION?

There are several problems with allowing one party to arbitrarily suspend the rights of the
other party to attach or, even worse, to require the other party to remove its existing
attachments. First, it puts the allegedly defaulting party in the impossible position of
immediately setting duplicative poles or immediately burying all of its cable, both of
which create problems, That, in turn, places customer service at risk. Moreover, even if
it were possible to immediately set new poles or bury cable, doing so would be
economically inefficient, would place an added burden on the public rights of way, and
would be contrary to the interests of the citizens of Ohio. The additional costs of adding

more poles or burying cable would negatively affect consumers.
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HOW DID DP&L APPLY THE DEFAULT PROVISION IN THIS CASE?

As | explained earlier in my testimony, the partics were operating for over 70 years under
a contracl that had a deficiency payment of $3.50 or less per excess pole. DP&L
atiempted to raise that rate to $45.00. When AT&T Ohio refused to pay the increased
rate, DP&L treated AT&T Ohio as if it were in default — even though AT&T Ohio
continued to pay the rate set forth in the agreement. At worst, AT&T Ohio’s refusal to
pay could be characterized as a bona-fide dispute; but it certainly was not a default of the
agreement. Nevertheless, DP&L treated AT&T Ohio as if it were in default and
suspended its right to make new attachments. DP&L also suggested that it had the right
(although it did not exercise it) to require AT&T Ohio to remove all existing attachments.
Respondent’s Motion 1o Dismiss the Complaint and Request for Emergency Relief, filed
Jan. 4, 2007 at n.4.

WHAT EFFECT DID THAT HAVE ON AT&T OHIO?

DP&L’s suspension of AT&T Ohio’s rights under the Joint Use Agreement put a hold on
all new construction already designed and sent to the field, not to mention future plans to
build and provide our services. The suspension caused confusion by both AT&T and
DP&L’s field employees, contractors for both companies and administrative personnel.
HOW DOES THE DEFAULT PROVISION IN THE DP&L/AT&T OHIO

AGREEMENT COMPARE WITH THOSE IN OTHER JOINT USE
AGREEMENTS TO WHICH AT&T OHIO IS A PARTY?

AT&T Ohio has some existing agreements that **# ¥ ¥ ¥ %skbiikioln oo ik o

o ok e ok o ke o ol sk ole e e ol ke o ok ok ke v ok o A ol o ol o o o ok ok ok s o ook ol ok ke ok R e sk ok Rk ol kol ok bk Rk ok Rk OBk Rk kK

Frexkrrirr However, AT&T Ohio is a party to several joint use agreements that have

FERRRREFERALERRERARFEREERLRRRR R Rk B RRR XA R4 % Lor example, under

one agreement with an investor owned electric company, if ¥ ®*¥%* ¥ & kkiroiksans
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*********t*************#t****. The agmemﬂnt, however, does not L EEEEEEREL L]
RERRRERRRS kR R R kR (GS-7.2 (§§ 15.01, 15.02, & 21.01). Another agreement
with an investor owned electric company contains similar provisions. (G8-7.3 (§§ 14.10,
14.20, & 19.10).

HOW DOES AT&T OHIO PROPOSE THAT THE COMMISSION RESOLVE
THIS DISPUTE?

The Commission should find that the default provision of Article X1V is unjust,
unreasonable, and unlawful. 1t should order the parties to modify the agreement so that a
defaulting or allegedly defaulting party does not have to immediately remove existing
attachment or be barred from placing new attachments. The default provision should
provide for a dispute resolution process that allows for a chain of top management to try
to resolve disputes before secking any Commission intervention.

F.  POLE OWNERSHJP

WHAT 1S THE ISSUE HERE?

The parties disagree over what percentage of the total pole ownership each should have.

It appears that DP&L’s position is that the parties should each own 50% of the poles.
AT&T Ohio disagrees and believes that pole ownership should be based on the amount of
space each party uses on the pole. As explained in the testimony of Veronica Mahanger,
it is AT&T Ohio’s position that ownership should be 83% for DP&L and 17% for AT&T

Ohio.
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WHAT DOES THE JOINT AGREEMENT SAY ABOUT POLE OWNERSHIP?

The Joint Agreement requires the party owning fewer poles to pay the other for the
number of poles it owns in excess of one-half of the joint poles, but it does not require the
parties to own a certain percentage of joint poles. Article X of the December 1952
Operating Routine provides “methods of keeping the number of joint poles awned by
each company within reasonable balance.,” The Agreement does not define “reasonable
balance.” However, it is logical to determine that balance based on the space used by the
parties.
HOW DOES THE JOINT AGREEMENT ALLOCATE SPACE ON POLES?
The Joint Agreement expressly grants AT&T Ohie the exclusive use of an identified and
identifiable 3 feet of space on every pole it shares with DP&L, and gives DP&L 4 feet of
space. The Joint Agreement provides at Article I:

STANDARD SPACE is the following described space on a joint pole for

the exclusive use of each party respectively . . . (1) for the Electric

Company, the uppermost four (4) feet; (2) for the Telephone Company, a

space of three (3) feet at a sufficient distance below the space of the

Electric Company . ..

RESERVED, As applied to space on a pole, means that such space is

occupied space provided and maintained by the Owner either for its own

exclusive use, or expressly for the Licensee’s exclusive use at the
Licensee’s request.

DO AT&T OHIO AND DP&L USE ALL OF THE SPACE THEY ARE
ALLOCATED ON JOINT USE POLES?

AT&T uses less than 3 feet of space and DP&L uses more than 4 feet of space on joint
use poles. Specifically, AT&T recently participated in a joint use survey with a major
investor owned electric company. Osmose Engineering performed the survey and it was
completed in 2007. The results of the survey show that AT&T uses an average of ****

*****#********************************- GS_]3 (Conﬁdenﬁal) (AT&T Ohlo POle
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Space). The summary sheet tab of Attachment GS-13 shows the weighted average of the
space that AT&T is using on the electric company poles. The remaining tabs are back up
data for the summary sheets; they contain data on wire centers in the territory. The first
and second columns of those tabs show the number of cables AT&T has on poles. For
example, in the first tab, AT&T has ** cables on ** poles and ** cables on ** poles. The
third and fourth column show the amount of space used by the cables. The last column is
the weighed average of total space used divided by the quantity of total poles. This

shows that AT&T Ohio uses an average of ****###riikukmbuskb itk

DP&L, on the other hand, uses more than 4 feet of space and, in some instances, nearly
** feet of space. For example, GS-11.1 - 11.3 (Confidential} (DP&L Pole Usage Data)
is part of a random sampling of DP&L poles that DP&L produced in discovery. GS-11.1,
lines 14-17, show that DP&L occupies from **** feet to **** feet on the pale —i.e., over
*** feet of space. GS-11.2, lines 14-18, show that DP&L occupies from *** feet 1o ***
feet on the pole. GS-11.3, lines 14-17, show that DP&L occupies from **** feet to ****

feet.

In addition, DPL’s supplement to AT&T Ohio’s 4th Set of Data Requests, Nos, 5-6,
contains DP&L.’s standards for construction. These documents show spacing
requirements for different combinations of DP&L’s facilities. They show DP&L’s
engineering standards require over 4 feet of space on poles. See GS-14.1 through 14.4
(Confidential) (Construction Standards). See also GS-6.1 - 6.6, §4.5 (DP&L joint use

agreements showing that DP&L has ** feet of allotted space on joint use poles).
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HOW IS SPACE ALLOCATED IN DP&L’S JOINT USE AGREEMENTS WITH
OTHER CARRIERS?

in the six joint use agreements between DP&L and other parties, DP&L is allocated **
feet of space and the other party is allocated ** feet of space. See GS-6.1 — 6.6, §4.5.

HOW IS SPACE ALLOCATED IN AT&T’S JOINT USE AGREEMENTS WITH
OTHER CARRIERS?

In one of the agreements with an investor owned electric company, AT&T Ohio has **
feet of space allotted to it and the electric has ** fect of space allotted to it. GS-7.3
{§1.30(a)). Also in this agreement, AT&T Ohio has been permitted to ¥¥¥¥****+3
********************************************##*******‘ Anotheragreement
with a major investor owned electric company allocates **** feet of space to AT&T
Ohio and **** to **** feet of space to the electric. GS-7.2 (§2.02(a) & (b)). Inthis
Elgl'cemcnl, Ifthe electric cOmpany sk o sk ok afe ol e ofe o o o sk sk ol e i ok ok ol sk s o e e ok ok 6 R e e e ol ale ok ode ke ke afe e ok

Kok AR KRR KRRk Rk ook Rk R Rk Rk ok ok Rk koo ok ok Rk Rk R R R Rk ok
FARRAT R A SR RELLRRRL¥ 2432 In the agreement AT&T Ohio has with thirteen
e|ectricsa*********Ih*****#ll***********************************************

ok ok ok ok ok kg ok ok ok bk ok ok ok R kol koo kk kR Rk Rk Rk kR kR R R R Rk kR Rk kR

GS-7.1 (§16(b)}

WHAT IS A REASONABLE BALANCE OF OWNERSHIP?

As previously stated, a reasonable balance of ownership should be determined based on
spac;.e used by the parties. Under the Joint Use Agreement, DP&L is allotted 4 feet of
space and AT&T Chio is allotted 3 feet, which standing alone suggests that the
percentage of ownership should be no greater than-42.9% for AT&T Qhio and 57.1% for
DP&L. Then, when one considers that AT&T Ohio uses much less than 3 feet of space

(AT&T uses an average of ***wxskkkrisnk® k) and that DP&L uses much more than
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4 feet of space (as explained above) (streetlights are in the safety space), the percentage
of ownership should be much less than 42.9% for AT&T Ohio and much more than
57.1% for DP&L. Veronica Mahanger testifies in more detail on this issue,

WHAT OWNERSHIP DIVISION HAS DP&L AGREED TO WITH OTHER
CARRIERS?

The six joint use agreements between DP&L and other parties provide for an ownership
division of ¥*% to DP&L and **% to the other party. See GS-6.1-6.6, § 5.1. As
compared to DP&L's proposal that the division of ownership should be 50/50, its
agreements with other carriers more accurately reflect the amount of space used by the
parties and costs caused by each party. However, based on current usage, a ***** split is
stitl too favorable to the electric company.

WHAT OWNERSHIP DIVISION HAS AT&T OHIO AGREED TO WITH
OTHER CARRIERS?

As previously explained, pursuant to the joint use agreement AT&T entered with thirteen
electric companies, the division of ownership is **% to AT&T Ohio and **% to the
electric companies. GS-7.1 (§16(b)). And the ownership objective of another agreement
is ¥*% 10 AT&T Ohio and **% to the electric company. GS-7.2 (§12.03(a)).

DOES THE FCC FORMULA FOR CALCULATING POLE COSTS CONSIDER
THE SPACE USED BY THE PARTIES ATTACHED TO THE POLE?

Yes. As previously explained, under the FCC’s methodology, non-ILEC telecom
altachers are required to pay for the portion of the pole that they use, plus a portion of the
non-usable space, all divided by pole height. The FCC set a rebuttal presumption that the
pole height to use in this calculation is 37.5 feet,” and assumes 24 feet of non-usable

space and 13.5 feet of usable space. Ifthe parties are going to follow the FCC formula, a

1 .19 48, 56,169, 47 C.E.R. § 11418,
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Jjoint pole survey should be completed which would identify ail parties on the pole and
the amount of space they use on the poles. The results of the survey could be used to
determine the accurate division of ownership. For example, if the survey shows that
DP&L uses 60% of the usable space and AT&T Chio uses 30% of the usable space and
third party attachers use 10% of the usable space, ownership should be allocated 66.7% to
DP&L (60 divided by 90) and 33.3% to AT&T Ohio (30 divided by 90). In this way,
third party attachers would be taken into consideration, but “ownership” would not be
allocated 1o them.

WHAT IS THE CURRENT DIVISION OF POLE OWNERSHIP?

AT&T Ohio owns 23.456 poles by last invoice, approximately 38%, and DP&L owns
38,804 poles, approximately 62%.

WHAT ARE SOME OF THE REASONS FOR THIS MVISION?

First and foremost, historically, | do not believe there has been a dispute over whether the
existing 38%/62% ownership split was a “reasonable balance.” The parties have been
around those amounts for some time and DP&L has never complained until now.
Moreover, AT&T Ohio has lost many assets during emergency conditions. During the
last five vears that | have been a Joint Use Manager, | have found that due to the electric
companies’ time frames for getting electricity back on, they do not notify or wait for

AT&T Ohio to replace its poles. At times, the electric company persannel in the field

_ replace a pole not knowing who the owner is and they assume that DP&L owns the pole,

they then place DP&L.’s ownership tag on it and AT&T Ohio loses an asset. In addition,
electric service is generally needed first in new build areas; so the electric companies tend

to set new poles in those arcas.
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V. CONCLUSION

Q68. DOES THIS CONCLUDE YOUR DIRECT TESTIMONY?

ABS. Yes.
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: grap?m (d) and (&) or tmc Arnwle aha,'ll deteruma uhatlur or n#t '
: 3 tha aupiny« q& u;;\u'qd wua hluulr msligont h :mh n mx‘ M
to ubntﬁ:tbuu tn: h;ls iﬁjury er den.th. I! such an mplwﬂi wu noa-
© 1igent m seen a mnuer LY ) tu amerilmtc to hiz .'mjury or death, L
: ks naglimae ohsll ba dhamnd tha neglignnuu of the pwby by
whiuh ha was ommlnyaﬁe '
{g) Eadh party horeta nhnll pay om-halr bho costa end
axpenses of sach investigation under paragraphs {d), (e}, and .
() of this rtiels.’ T '
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th) All sush llability to perasone nof partlss to this
centract, nor employses of either party herste, for peracnal in-
juries or fer the death of a parson e parsons not mplmis oft
"aitner part-_r. dre: to the use of polo stepa by such & ;rareon or’
peraons oo any of tha poles contemplated by this ngramnt ahuli
‘ be borne by the psrty for whose use the pole steps were :l.nahgngd
or permitted on the pols, and- it shall hold tﬁo ather party ?’rqo:‘
and hnmlaia from any and all dmmages resultant from suoh 1u'.‘rnrj

(11 Tha Elutrta Oumpuny slmll aasume md bunr nll dln- C
i aso to :u:s mpx’eportr ruuleinc frm ths joint ﬂu or pwxu- i!q?-
dar this cont‘:‘aat y &0 ahill ‘meks no slaim tsuinnl: ﬁht 're.‘upmm a
caupany bhararor. excepPt whan du- sqlsl‘: to uogugma o«f tha Tale=
phone {:ampany.

¢ The Telaphcns (ompuny shull ansums, and bear |11 dam=

age to i_ﬁ_g awn prcpartg regulting fyom the Jolnt uss: of poles tu;-'
der this contrast, due to any ceune vihaﬁaéév'rer, and shall nako no
clnm againot th. Ehotﬁ.a compm:r tmvtor A ucopt ﬂhon duw . Mha:r
to nogligom. af tho Electue commgr ,

{7 ~. The torm ":I.njuriaa"‘ in l:hu Artlclo oy, appuea to
porsons ahnll mnludo death due tu maury as woll as injaries
nou rnult:ing in dnnn; aud t.ho ’«m "euplagee' "euplmd,l"L'
;"poraon“ “psntata" “pcxnf “poxp-?."lina‘ '11n.-'. ahiilqin—;-
slude Both Ghs' singdlar and plural, o '
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ARTIOLE ITII-
TERRTTORY GOVERED
+ = Thie agx-&qa'@t shall cover all 'exza’ung'-palu of each of.
. the pantias and an;r M:her lmlea horosftsz* erﬂct:e-d or aeqﬂ:lred'.
N hy ettnar of' hhsm vr!:thin the .\.‘ollmring torﬂhorg-,
The City of _Dgy_tqn, and oontigncua tsrritory;
The Qity of. Piqn- and ndiaﬁ.tguoth har'!'itoryg'
The City of xenh and contiguous tarritorgr;
_ Ths Qaty of wamugtan Court House. and sontigucus tert-tﬁw"", .
- m& such chot‘ etttn m- ﬂnag-s A3 DAY be mtnnu-; nmt;ﬁ' #
upon by the pn:rt.tes hereto; all in the stato of Ohis. B

o::upt:l.ng thpurram, howaver, - .

(1} poles which, in t:he Oumr'a jud.mont are nacassary fm- itl:

awn dole uu- and. | ) ‘

{2) poles lrhi.sh oarry, or ars intended by the Ownar ta cat-ry.. a‘ln-» ;

cuits of such a. nhn’uoter that in the Owngria judgmont tha promm

ﬂ:naovihg of its ur’vica na# or- in tha futmrn mi:el jaims uan ar 7
" such polds. umlasn'shlcm - ' o - '.'-

‘ mmm i
RIGHT OF' J'ﬂm Uﬂl’ GRL]H‘M ‘ . .
Emh pn-t._ﬁ tﬁ::qtb gi'ma to t.m qthpr tlﬁ ztgﬁ [

"nu uu polu snbjwt to tho torms. and comit:l.mt hm‘oin ztaud.

Aﬁm v
FROGEWRE WHER GH’AHAGTEE O’F CIB.GUI'['& !.5 GHAHGEI}
nl:um &itha!t pnrty daan-ea te. ehangg tm oh&raeter or s

 ite eircmi-u bn ja.'m‘blj u‘.ud polaa, auch. pn-ey shnll give ann ;,
abtle natise to 'ths atlu:' pu:rf.'y er ek contemplatad change mqi 1n
the event that the gther party agreas thj.ome uge with such

L L
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changed ¢ircuits, then the Joint use of euch poles shall be nam-"i‘ '
tinusd with such chnnge‘a in canstructlon as may be raquired te
meet the terms of the adminiatrative Order ¥o, 72 of The Publin '
Utilities Comminslion of Ohle or .any reviston or med1fication ‘
tharaof for the chai-gcuer of cireults involved. In evend, how-
ever, that the other pari:;‘r fails within ten days from receipt
of such notise te agres in writing to sush change then both par~
ties shall coopersta 1n socordance with the i‘nllmiing plm.‘

{1) Thﬁ partios hereto shall dabarmine what oirauitu shall

-be removed from the Joint. Pdlen invalvod 4+ and. the
coup of establiahing 1& & now Jocatldl: such cifcuify w
1ines as mey he necessary #0 furnish. samy businges t'mi.-f
lities that sxisted in iou:t use referred o at the
tims auch chiapge was daclded upon.

{2} ‘The coo#. of moving swoh circuits to tha. mwt bcnt.tnﬁ shn,n
be equitably apportioned bDetween the parties hereto,. In.
svont of dissgreement ns to what conpbitutes an: squitable
apportionment of such coast, esch of tHe partles hereta
ahn.ll bear ono—halr theruot'. )

Unless othewne agrsed by the part:les ¥ ovmarship er anx
new line aanstruol:ed under tha !arugoing proviai.m .‘I.n & navw lo-
ontlon shall veat in the party ro:' whosc use ¢ 1: wmmud* o
- Ths net vost of gqtublishmg aawiqe in the new location g_hn;i?,bu
sxclusive of any inoreassd cost dis to the. substitutiod Cor bhe ‘
existing racnnm of othiar. munma of & mbatmt:hlh- nawlop -
- mmwm tm o u!' Lamued uumuby, m amu .'mluea.j the- gokk.”
"ot m m\r pole I.im. lmluding rﬁ.ghta-or-n.y, thq soat of ves | '

movmg attaﬂ-mntu #m thc old pelu and the dost of plaoing

'the attaohmants on the polea .tn ‘the new locat;l.on. -

mw:c:.nw .
srmxncnnaus , ‘
F.xaept aa otherwise provided in Sections (a} nnd (h-]
of Article IX, bhe jo;ut use ¢f poles coversd by t‘his agraoient
1021 . ‘ :
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shall at all btimes be in conformity with specifications mutusliy
agread upon bx- the partiss hereto; which specifications sha-ll,', B
ae naarly as praoticnble, be in donformity !‘:I:'I:b, or hesaed uptm,
 the provis&.om of Adminiututivc Ovder No, 72 or Thu Publia Uu-
1it1és Gamiuion of o&m, or a.n'g revision or mdifiutinn thare-
of, Said npeci.ﬂoatiana ars to be appended G mnd become a part
of this contpaet, amd msy be changed or medtfied upon TUtual .

agraement.
. : _ ARTICIE VIX o
MIN&. 'I'Rmmniﬂ- R mmnmu aﬂacﬂmm |
{a} Whenever the Lseenue dea:u-eu to plaos on any polo ¢

the ournar withl.n the territery conred by this’ amomnt, any gt=
tachinents requir:}ng spase thereon not then s-pgciti,oallr reserved
haz-aundoé for the use of the M.censaé » the -!Jio'e.nmjze shau, bef&i-’u'
plaeing its attnahmentu on said pola, give to the Owner: \rri.tten. 7
nutiw thareot, apeelrylng in euch nstice the lanution 0!' tho pe.‘s.e
1o quoation and. the nunber: and kind o: nttmhnmrbt whtch t'.ha Bi- '

' cenpes das.iraq to. pluda thereon ulei the aharutor or thn eh‘ﬁuin
to be uned. nmu ten (10} daya e.tter the racaip!: of auon nom. -
tioe the owner ah&ll nabit‘r the Id.om.. i writing, wh.thm g:p "
neb: niﬂ. palo 16 ut i:heaq exccptod, tmﬂar tbe prwiaidﬂt M A-‘P-‘ L
ttelo, III- 'ﬂ'pon tuo:lps b'; thd Lumu or mtisu fmm m Mmrr
that nid polo 5.s nob of thosa excepted anﬂ. arter thn cample:tion B

of any crmnrerrins or raan'angmg which ia then regquired in re=-
ape_ce to sa3d pols, it Ay proaoud bo plno 1ts attschesnts t}wr--.‘. |
art, No- gmmtu is giwn by tho twnar or pernission rm pre-

" party mtnara, muﬁicipui.tieu or: othum for the: use of :Lts pt].ﬁ hy;.'-i'- .
‘the Licessee, and Lf objaation 19 mads thbrow and the Llcmtﬁt#l is’-'-

' 'unnhlu to sntiatucternr adjm.l; the matter within & >regaomb1a; tilu:,.,
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the Owner may at any time upon ten (10} days notice in weiting -
to the Liuan;ea requlira ths Licensee to flemovo lta uttacmﬁta.
from the poleg lnvolved, and the Licensee 3hall, within ten lld}
days after .reqeipt.or said rxo-tié& ¢ FOmove i'q;s‘q-b&aemnth, from .
aueh bo‘lis at 1ts sole sxpenss, Should the Licgnﬁu £a1l to ye-
move ita attaclhwents as herein providsd the Cwner ﬁpy ranove
them at the Litenses's expena.:_i without any lisbility u.matovnr
for such removal or the manner of making 1t, for wh.’m_h' axpense
the Iaie.onsoo ‘shell reimiurae the Owoer on demand. _

L{b} . Exaepﬁ u haro:.n otl‘m'wiau axprual:y prwma, -amh- *
party Ih.ll, ﬂ.i: ite own axpende, plaea, lumta:l.n, ruuﬂ'an@n, trnm--
Ter and remove ita own altachments and ahall at all r.ﬁ.muy perrm.
suo'hy.ork pronptly and in such a. manner as not to interfars with

he service »f tha other party,.

ARTICLE VIII
BERECTIRG, RFPLACIRG OR RELOGA’!‘IIFG POLRS
(a) Whenever any Jointly used pala. ar any pols ahﬂu»t

to be 80 used um.;- the' pmﬂ.ntmu of this asramnt. is mm--
Ar.'m;oul;_ in sige or af._rangl;h For the existing attachments m:_l ;
for the propnsed #nqodiv\,uo additlonal n;huic-lﬁ-e'ntu: thereon, the -
. gwiien sball frouptiy’ replace such pols. yith a new pole of, i
' ﬁb&ea“c‘ﬁ-y""—s‘;ﬁ:’ and stringth;, and make sush ofher Mbi PP
-ex:ll‘h:bts pole lize 1n whish such pole 1is mnludaa ag m aomii- .

tiens me.y roquim.

‘ {u) ‘ '#hanever it is neuaurr to ahange the location of‘
joinbly uaeel pale; by vuson of any state, sunigipal o otlmm.
govermentnl requirments o-r the requu-emnt of a property cwns;' ,l
ths Owner shall, bsfore making such e.hansa in looktlorn, gtva m-
tice thereof in writing to ths Licenase, npooi:yins in such notlu

1023
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the time of suoh propossd ralocation, snd the Licensse shall at
1ty own a'xpansa. at the time so speolflled, iranafer its attach=-
ments to the pole at tha naw lonl:im:.
(e} . wm:'tevar aithaz- per.ty hemfo 13 atont to erect a nar
pola 1ins within the tarﬂtory oovarad By this asreemant, aithor

- 88 an addltlonal pole 1lins, as an extension of an existing pols

_Iiue..-er. as the raconatruction of an e:c-:;a‘t'ing palae lino, !m,d'if

the poles of such new line so to.be erected are not thoge to ba

axoapted from joint uag, mch paz'tv shall g:.ve \witun uohi@u to .

R that erfoct Lo thc othar« pu-ty at least nuty [‘69) d,sya ha&‘m bu-n-

ginning the work of erecting such new poln (shortor hotlos mey. ha'
g:lun in oedas of emergency) end -hall submit with siich motios 11;.
plans showing the proposed logation and chsracter of the new pa.ha,
ths character aof the cirouits to he usad, apd the smount of apsae

thereon that it requires for its own use tosather with standard

apace for the. uae of the other perty. The othar party shall, vri.l:h-
in ten { loi'dayu after tha receipt of such notics, reply in writing

be t;ho pu-ty erootj.ng thn naw pales, sunti.ng whathar auuh qtm

party does, or doea 'norr, dsaire spaee on the aaid pela-. and 1;7 .
:Lt does deiuh-c apace thereon, whethor the plm au‘amustcd uusv . _;-

.,horu-ny pi-nvidu for tha roq;uj,rmﬂ“ of’ anuh th B “‘"‘h

. ﬁf mb, mh athbr ]!arty shn,.u: then sp#ciry 1u wriung whp,i; ﬁ.
‘Pﬂqliremnt& &:‘t I.f aueh Ot‘h‘r mtr r.quau’ ’pm on m m T

pelas. snd 1: bha apuec 10 raq\ult«l is greater than ata.nﬁnré

‘Wpace, said plans. shull bs s0 mediried aa to provide. the ndd_lt:tm-
‘.al gpacs 30 z'equntod. asd ths pols Iina ahall theraupdn be- ergﬂadl'.j

; Qin accordﬂnce with 2aid modified plans,

(a) In any case where ths partiss hereto shall conclsﬂa' '

arrasgemsnts £or the Jolht use hereunder of any new polaa to be

1024
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- apacthd, the owpership of such poles shall be aetarﬁmad by mi= '
* tual agreowment, due regsrd being given te the desirabpility of
avoiding mixing owperahip in an;r slvan 1ine. - In the event of
: disagrumnt ag to owmrship, aho party- /then mning tha anmllur
',mambqr ofr jeint pole: nndqr this a.greeuut. ahn.ll u-qet the new
.jolnt poled and be the owner thereot,
1) The party whioh 1a to owmr the new poles shall obtais
if posaibly, righta-of-way which will not permit Droperty owners .
. to objedt te the usa of the pelss by bhy Licensse. In ohtainmf' RS
rightl-aﬂ*ity, cmh party sinll 111501’::' ay praut-:l.uable uat am-u £
lar r'ight-oz-ﬂ.y forms. ‘ o
(£} me costs of arectlns pew joint poles ocm:ma \mﬂ‘nr
" thip agreement, sither as new polo limen, as. ext:ena!.um ok u:&shing ;?'
pols lines or to replaco exisnng poles, ahall be borno by the
parties as follows: '
1. A standsrd joing pola, or a joint pole ahortsy than’ :
tha seandard R slm.‘:l ba eraoted at tho x0ls axponse ur tho Ourner.
SRR & nolq teller end for atrougu- uun the 5bs.ndar&, A e
 extra. height and/ov strength of which i3 Gue Wholly to the Oemepis. -
raqalpmnta, lh&ll te oz‘ectcd at 'b!‘u -oln exponu of tha mlnnp,.
138-;:_'--’ In the qou of - a pble tallar uu!/or :tmngm tlu‘u' m .
--stanﬂm ‘sha- u'tra. maht amtg’or lmngﬁh or whieh is cluq msu;
to tho Licenssae'a requiremnt-, the. Licenses shnll pay to t-l-m 1

OWner & sun aqusl. ba the du"reroneo botvaen tha cont 1:: p'uu a,r

wuph -,pole awﬂ tha ctmt in p'.laca aof a atmd!m:l joint po’la: Iﬂu

rvanlin;tng ooat or eruting su.ch polc to be borna by the Onnqr ‘
h,‘. ' In tha onsé of a. pole tallsr a)lé/or atx:e&ngmr than. l

the star&ard. the extra height and/or strength of which is due

to the requirements of both parties, the Li.qmoe; aﬁll pay to-

1928
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the Owner a sum equal to ons-halfl the differsnce betwaen ths
coat in placa of such pola and the coat in place of a standard
Joint pole, the remaining cost of ereacting au.ch pols to ba borns.
by the Qwner .- A . A

5. In the cass of a pole taller and/or stronger then
the st mdard, whers a height and/ur sbrangth in addition to
that needed for the purpese ox‘ alther or bnth af the ?utisa
hersto ls npcessary in order tb meet the Tequirementa of pube
1is autherity or of property owmrs one-hall of the széess .
cost of such nela dho ko a:wh ;*uguin‘mnta smu lm hom b;\tr

the Llcensee; the rumin:.ng oot 0: mh pole to ba bornn as -

provided in that ons of the praceding peragraphs, 1, 2, 3, h,
within #hich 1t vould othartiu pﬂ‘epoz‘lr fall,

(g} In an;r case where a pola i3 erected herewnder to rav -
plaga andther pole. sala'lr baganse such other pols Ly not tell
and/or strong snough: touprwz.da adhquat:ely for the Llaensm 'a |

,reqnirmnta, ths mcemu, upon eruct:on of t;lm naw poie y am.’r.

pay to ths Owner, in adﬂ;&tian to any amount psyabils by ths L!- '
canses under unr-gnphs 5. u, ar § of deaticn (s) of this. mteh
a sum equal to the thnn nat valm m pla.ma of thé poh fhich 1l

rnplneed._ PR AN I , A o

} U‘:} : iny payaenrs m- hst ﬂhq L:oum“ undar tl'm rcnn :

going provisions o ‘this a.ﬂsi,c‘i.. far pclas taller then ntuﬂard

are in lisu of morund; ranttls and 4o mot in any vay arrm f.h&

dRneranip of um polea. ‘ -
(1} : wnén replaaing a Join’aly uged pola urrylng ts:ﬂliﬁt’ls e

ar uarial cable undargrnund aonneutlﬂm ar trmsromr equimh%.

the new pols. shnl_l bs 8et in the sams hols which the replauad_ pnia‘ '
oooupisd, unlasa Ln‘urdé;' t0 meet specinl praponderating emdit!q;ih:_" :

T
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it 1s necessary, or desirable, to sat it in a different location,

agresable to hoth partiea hereto.

ARTICLE IX
{a) The Owner shell, at its own expanse, melntain its
Joint pole# in a sale and aarvli:elhie 'eundltibn, and in accord~ -
ance with the idministrative Order No. T2 of The Fublic Utilitles
Commission of Ohic or any revision or modification thc:;ouf', and,:‘
or any orders of B sinilar nsture which may be isaued by ’chﬂ- ae.id
body, or in amcrdancp with lpmirtqattnna mtu.any e.gﬂed. um

Article ¥I of this coptract, and shall replase such of wsaid
poles éa become defective. Except as ctherwise provided 1:.-‘_' éau- .
tlon (bl)l of this Article, each party shall, ak its own 'axpenbe;- -
at w1l times mainteln all of {ts attechments.in sceordance witl.;;' '
said Admiplstrative Ordar No, 72, and k:np thom in a u!’o cnmul.- '
tion and in thorwgh roapair; provided, hﬂ‘uvu\, that na.‘:.bhtr lmp-r
ty ohnll be raquiud to rearrangs a.ng cadble uutalhd pr!.or to L
the dste of bxﬂ.a ngroeunt > Fr.y earr!.ad on the astrest ama 01‘
any polo, L LY to oc.oup'; the :ul.d side  thereof,

i (b)‘,, - .ﬂn;r exuﬂ.nc toing un oaml:mct:iun of tha pwt.iu L
tm-.te tlﬁm aoau nﬂ nonfm to !:hb anm spaeiﬁuﬂonh- :hlll bq* 3
brought intd uonrdmty um:-eum as followa: "'

mnm ong. vw rran tha date of this ayemut tan

{1a)y parunt of the polsaimlwd in such existins Joim-. uu donw

struction, and the ;btaehuonts on satd pulaa and tharnftor ten :
tm} percent per snmm sha]-l be broughi: mta ¢0nfom:lty with ui‘.d.“-‘;_'
apaelri-:ationag providad houvar. that thl.s provision shall not |
bo so applied as to uquire any then existing c¢ables carried on

1027
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the strest side of any szuch poles Lo be resarrangsd to docupy the
Flald alde thersaf.

When such exilsting joint use comstructien atisll heva
wesn bronght into conformity with said specifications, it ahsll
at all timea therearter ba msintained &s providsd in Seatiom tu)
of th:l.s Articles. ‘ _

The sost of bringing auch existzn‘g_ jotat use :':qnqtrue.~.
tion into conformity with said specificationa shall be 'qua hy' :
the perties hereto in the manner providsd in Sectien {b) of Artwls .

ARTICL! x
'I'E'BHJJ!ATICIT op. Jﬂm'!' UsE
{a) it tha Owrer d.esiru at any tims to ibnmuu. .y Joim-.
pola, it shall glve ths Licenses notice i writing to ﬂut ertact-
at laast sixty (60} dayn prior to the dats on whiah it tntendl ‘to
abandon such pele, Ir, at the axps.ration of uid partod , thnr '

" Owner shall have no at.tmhnm;p on’ sueh pols but the L:tcm-ui-;_ﬂ -

shall not hsva removed an ef lts ntt&chnontt thorerr‘m, lﬂ.oh' )
pole shall tsharoupun begome’ the property of the Id.cansoe. and
the Luenact sh&ll 3ave. lnmlua t'ha rorm mmr of au.eh p¢1q
from .11 obusneton, uahiltty, amgu. sant, upomu or ehar:
gu innnrrad thqru:tsr ’ ‘becauss or, or ll‘iaing ouk or bht L

p:-aasm or mmum of moh pole or of any nbttahuhta t.hqra- N
on the. praparty ol the I.ieanue: and shall. Fay ths avm 8 m
equal-ta the then valus in plﬁen of aueh ahandoned py:u or po}e;

or sash othar eq.litnhla sum as may- ba agreed upan beturaeu the er '

' tloc.

{b) The Licenses may at any time abandon:tho use of 8
‘joint pole by removing theralrom all of its nttacmm:u} and T

te2g
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giving ten (10) days notios in writing thereol Lo the Ownar,
The [icenses shell in zuch cases pay to the Owner ihe full rental
for said pols for the then current year.
ARTICLE XI _ A
RENTALS
The Licenses shall psy to the Owner as raentel for
tha uas of sach and every pole any porticn of which is occupled
by or raserved for the attachments o the Licenzee, Two Dbliara
({$2. 00} per pole Per aanim. '
No rantul ahnl.‘i bo pald by she Licensee rox- tha v.ua
af ay pole of the Owher whera such uss consista only 1n athach-
iag gg:ya tt;srstn., or in attnnhing thersto wirss oy sable of the
Licensze for &he purpoee of providing olearahce between the pole.
and such wires or cables, and not for the purposs of supporting

the 3ald wires opr ocaklaes,

ARTICLE XIT
B _ Rmmr. PAYNENTS:
' . qusm‘:n of all rsxitlla u.nur t.hi.a agrnmuat aham.
ba n&da'ﬁn the rirst day of beruary 1n each year during tha
continuama or th:.: asmmnt;- the first pu,mnb to "be- mdv om:

the. da'te ar this. ng‘aamt ané onr.ling on the rmu dt—; of. Oﬂso--
bor, 1936. The rentals paye.hla for said period’ sha.ll ba- basaa .
upos & Written atstalhant\ to bo smbmitted by each party huroha
to the other on dr hafors th.o firat day of Decamber, 1930,
gtving the number of poles .of gach party on which space was g
ouplsd by, or resefved for, tha stitachmehbas or the uthg:- pm'cy
on_the firet day of Ostober, 1330,

Themurt:sr sach party shell submit to the other party
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on or before the firat day of December in each succeeding year,
a written ststement, s of the first day of October, in sach
sueh year, giving the mumber of the bal-oa of each party on-
which apace ¥us occqp;ed by, op gﬁaarvadf:or, the attachments
of the other party, and sach gﬁdhfatqtumént_ahnll'bn used oy
the basls of the rental charge for bhé year for wﬁich such state~
ment 1s submitted, as hereinnftar—providud. o

Every such statement, inoluding the ‘stdtament" rirat
above providasd for, smll be ﬂuM to be sorrast unleas wr:l.tten
' natics of arrars cla:l.mod to ansh tttemin ahall ba. giun nithln
alxty {60) days rrom the muipt. of such atal:mnt to the party
submitting the statsmsnt by the party te whioh l:hu st;u-tumunb,waa
submitted. In cese of dispuse concerning the aorreetnnsn of any
such statement, & joint inspsctlon of the pole or pol-s 1n dlapute
ahall thereupin be made: such ingpection to be bagun w;thin—tpﬂ-
days {10} after notice of errors clalived to exdst 'thn:;ein shall
hava,been'gzvon'us aforesaid, and to be ccmpln%ed nithtﬁ a.feu~
auﬁabic time thaveafter. 4 writtQﬁ réport of auch £nbpéﬁk$éh;fj
signed by the—innpeetnra of both' perties, ahall ve made, and,
upon . the apprﬂval at such repert vy th‘ officers ot bath parttei -'-.
such atntonant sh;ll; 1: nhnﬁn to bo incorraet h¢ nurrecknd aud{‘ifﬁ

. covdinglr,. S o T
" anviows Xiit

: ?ERIODIGAL READJ‘USTHENT oF REN’I‘ALB ,

At tha expiratinn ot five {5) yeara rrnu tho date of
this agresment, and at the end of every five (5) yesar period
chareafteé, the rénﬁui per pole per ﬁnnum-thnrnartar ﬁiwnbin
hereunder shall be subjsot to resdjustment. at the raquaiu of
elther party meds in writing to the other not later thap aixty

1830
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(60) days before the end of any such Five (S5} year pericd. If
within sixty (460) days after the recgipt ef such a request by
sithar party frum the other, the parties hereto shall.fail. to
agrsa updn u read justmwent of mbh":"autﬁ'l then the rental per
pals per anmit 20 tu be paid shn.kl be nn a.m‘\mt nqunl ta oaui- .
half of the then averay- total annual cost per pols of providing .
and. mainteining the atandard Joihﬁ polas coversd Sy tﬁia"xgraa—
ment, In cese of a readjinstment of rentals as herelin provided ,

‘ t-.ho naw rentals aha;l be pagablt until ugu.n mlﬁuha. : Ry

.-,1-

:.R'rlcu X:w

DEF!WLTS .

o Ir sither party shall mkc do!'tmlt in ang of ﬂ:n Qb' '
1ighi:iona undar this contract and such d.atuult cclnbiam th.'wﬁx

L

(30)’ days after notice thereof in wrifiing frem the ctmr po.rty-,

; all rights 6f the party in default Nersunder spall be m-pmacﬂ,
inoluding 168 right to oceupy jcinelr used’ poln until sust:
datamlt tins b“n made . good, and in am;ﬁt&aa sl dl:hont a:!uatm

, mg sach auamunns, 1f the Owner shn‘u rgn €. purgrn n-.; e!r-
.lignj.ma hereunder to propsrly minﬁain and to mtly x-ene't '
o Jotnt. gglqa a.rtw &hﬁw dag; nnt:l.éo frﬁ .f.kc Eieanm h--m.' Wi

g sm au em u:ﬁenu of the o-m- - and u mu ac e d.nty ot
' ,thc Ornqr %0 mﬂ:.mly roi.mhurn tln :.J,cemae for such amnu
pon tho rendition of b:.u.a thcurop. ’

ARTICLE xv
BII-I-S AND pmmuﬂr wor wm
; ) Upan the’ ccmphtiond‘ work parrbmd hersundar by
éilther par:y, the expants of whieh 13 ko be herne wholly or in
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part by the other, the party performing the work zhall present ‘
to the other party, within ninety {30) days after the complatiom

"of such work, an ltemized statement showing the sntirs cost of

ths lewor and Materlal employed therein, supervision apd all
overhasd éharaee, and such other party _ahfil,, within thirty
{30) dyaa artul;lau@h al:a;tema'nt is prﬁsgnted_, pay to tl;n party '
doing the work guch other perty's proportion OF the coat of + 7

aald worle, .

. AR‘.PICI.E m
© - IRE-EXISPING OBBIATIONS
ir a:l.thun ar tho pax-tiu hareto hns, prior to the
exeauti.m: of thu a@oemn& wnﬂrvﬂ upon ot:het't, not partiae

Ee l:h.lu agrémnt, by contrast o M:hmlu, rights and pr:[.v!.;-

legas. ’co uao any pole covered by: this agraemont. nuthing ho:rein.
contﬂ.m«l ahl}]. ba conat:rued &E n.trouki.n; u&d righta anl pntvi-
logea, M sither psn:r h.reta ahall hava thu rishh. _'by aanbrwt
or otumha. ta -cntim and uxtqhd, au.oh exiﬂ:ng rtd&u &nd
p’ﬂvthgﬂ; it bem o:pruuly uMar-ﬂ:and # hmur. thnt fw

. the- purpouu af th&u a.srumh the uttaehuohu of qny ouft:am
pmy arml}. bo trog'ud 39 attsomntl mlmins to‘__‘.tha ;ranf.og,,'

: 11.' 11-. iaru t»hl utunl ownsy thmor, oxuentmg, ha-dwi-, amh

xiru und nl:t:nehmanta a8 a:ra sreated on the pnla o: eithe:r pu-- B
ty b;r oniar of -unisipal anthnrity or s.n omlimno w.th'h d'rm.m

. .;‘_‘

an*aas or :rmhises- .
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ARTICLE mz
SERVICE CF NOTICES
Wheraever in this agreemsnt notice is provided ta ba

-

glvgn by either party hersto te thn otber, such notice shall be
in writing snd given by letter msiled, or by personal delivery,
to the Elsatrils .Gam;'m'ny at 198 office at 205 East First Streat,
Payten, Ohie, or 1ias prin;aipal office j.n seid olity, or to 't,ho
L Telsphone Company at its office at Dayton, Chio; or as the case
may bo, to such othsr sddress as sither party may frow time bo

- vime” aes!‘gnsha in: writ.lng rn:- ahuﬁ purpau.

AR’!‘IGLE IV'III.
TERN OF Aonmm ‘

This agreemsnt shall continue in full forcs Nod 7
effect foy five (5) years frow c‘luto' hersof, and therealter until
torminated &9 réllow-- eitlur puty may,l by giving Live {5) yq;m._-a
previocus uotioe ta thing bo tm othar party, and by rumwﬂ.ng '

within five (5} yun,;ron _dp,t_s of ui:_:. ':_:‘euau, its. at_tgqi;ggggq L

from the polea of thie other pirty, f;ﬁimu thils a@uW' )
Tharsupon and urt;ar the a:pd.uuon of gald ftve {(5) nm-.mﬂud,
sueh aehﬂ' m::f ahnll hl\m n« mrt.hgr righta harounﬁlur 'ﬂh r..-
S s:ségt ta ﬂlu palsa at w mt:r so meoliin& thiu. v
51"*3:'i - ﬂ'aﬁu ahali ﬁi@p&n the- ::vu 65) :uar naried 50 provla.a rer-rcnnvu'

‘ ﬂss attanmnh rrmn the Doles of thur athor party. In eu. or

n-.g rnu\u-. to 4o 8o, ﬁht Cmner of f.ho polu ia q;ueation nﬁy,

aB th« expenae end risk of the &nl:lnqmne party ant urithmt J.n-

mu-nn& my lhbnity, remive’ tha- delinﬂuent party'a ntbaohmants '

. thersrrum, a.nd in. the meantﬂnn, and unbii su‘eh rormval, muh
) othar party ah.nll conisinua and remain ll.ahle for il obligatiens,

herpundel with reaPect to lts attechments remaining on tba ;roli; g
. \.'5:"
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ont: the wnuu mmnt. =—r th. m paﬂ'.;y pa-maae cmw
':-'f;m noeuiu.g hettsi yontained. SHALY Pravent or n.uru;.th,ﬁ

.3 -
of the party =0 oancelling this agresement, for the renthals there-
for, and for damages due to accldenta, in the ‘sameé manper and to
the same ez‘tont- a8 if thiu_ aﬁr?q@gﬁt?@d not been terminated as
aforgsaid. | L : R ‘

P (Ip.on tha nemmuun er mu agnem#, as herein
provmed, the rental chnrgea ror t}za then currant year, Payabie
hereundsr oy elther party to the oth.ar and then unaat&lad, amu
be sdjusted to the reapsctive datss of ‘the mnw:.l of the B.t_ﬂa;.c_hf._
ments °of each m.rta' ren ‘the polen of the other, a8 hummbm

- p:«av:dvﬂ, am:l tha munt thm quablo by alwh part-y to th& othar .-f'.‘

part.y shnn bo pn:l.d within three {3y month: after the date of the
tormination of thia ‘g'eomut and after race—ipt of proper uills
tha:‘efora : ‘
\ ASSIONMENT OP RIGK‘:ES . _
Except 89 otnarliu providsd, m th:is agraoilam:, neil:lwn

. party hgrato shall aaaign- or awn:rwuq d.'l-apﬂae of" this ﬂ@omu,{g
‘ or any ur 1&3 righta or intarests h.rennd.er, op in ary. of thﬁ ‘

joim'.ly \uod poles, or the nbtaohunta or rlghts-atdny onvmd
by this sgreement, to sny fims, corporation or individusl, withe L)

ol ou:her party to maiks a gemeral mortgage in. the ususl rnn

_on any or all of its Pl‘opﬂ‘b}‘, rights, prtwilegu a.ul rran-

ehius, or a loage or transrar af ur; of tham to anstbnr cor,. )

pornt‘rioh urganined ror the purpove or conﬂucbing 'mu.ima :n'

D

tHp  sama g&neral character as thst er sueh party, or to»- mtw ‘
ints any merger or consolidatlod; and ia case of the Lorssloaurs .

of such mortgags, or in the case of asuch lsase, tranafer, margse

134
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ar c'cmoli.dation, iks righta and olligations hereundsr shall
paas to, and be acqulred and asssumed by the purchasaer on fore-
closure, bhe tranaferes, lesazes, usima, merging or oonaali-; ’
dat-ing co:ﬁpany‘, a8 the cass may be; and provided, rwmw; that . .~
subject to all the terma and copditions of this a'gromant-.. eithﬁr'
party may permit any corporatlion condusting a busineas of the

sams general aﬁpractar s that ‘of suuh-pa.rty, and omd,‘opurntad,
loagzed or controlled by it, or assovolated or affll:latad with Iﬁ

'in intersst, or comom wigh 1t tho use of - sll or any. m

of tha apace reserved ha:rounder ot any polo oovrarud oy tl:d.: agwﬁ-_
ment rur the attadhments used by w.oh party, in the: uondunttng ul-'
1t sald business; and for the purposs of thla agreement, all
suah atteohmente maintained or any sush polg by the pérmias'ibn" -
aa nruresaid of aither party lmarat:o shall be eonal.dcrn‘d"lia tht'

) ' att».cluants of the perty grenting.such pfmiaaim and the ri.ghts, L

' obligetioma, s ].Lnbilitioi of meh party. widey tm. nwmnb. -

in raupeet to. auch al:tar.hmnta, nhxll ‘be the sema o ir tt lmed

ths uetml ownsT thereot.
uwicm: xx

fact | o m:m or‘ mus oR cmrmua
e o . rme fadluva of edther party te. enroree, mnuu— upon

-

N " or conp:.y with any of tha terma oy acmdi.t!,ons ofr th@a spes-v- o
‘ -mnt sh&.’ll not omt!.mta a gonml waiver or rslinquuhmne
.‘of sny uuch terms or conﬁttiom _but the am shall be and ro-
main at nJ.l uimel in full rgroo au:l oﬂ‘eot.
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ARTICLE XxI
EXISTING CONTRACTS

y All axiatmg agremnts Yetween the parties harsto

Tor the Joint uge of poles wupon s rantal basia within bhe terw
ritory cchverad by this agresmsant are, by mutual oomsent, here-
by abrogated and annulled.

iR HITNESS.IEEBEOF, the parties hersto have caused.
these puaents t.e be ame’utqd; in ehpliuato, aud theiv uwpvruﬁi._:
sealu te be a..t'rfl.ﬂad ﬁhtrcﬁa By thedr rnipqctiﬂr nﬂ’iuﬂ i:hu'q‘.? o
unte dulr authorizod s on the da;r tnd yeap £irst above writt-m.

THE DAYTON POWER AND LIGRT COMPANY

¥itnaasat

VOEUNENT FiLE
No.. /324

THE DAYTON POWER & L1g
TICRLER 0. K. Ag z-n;“

: éa‘ 7l u EXPIRATION DATE - M
Y. S e .
e %W---.‘,.. ) . -‘w:_,

-

1916
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STTLHENTAL ARTIKENY
WHEXEAS, Ths Dayton Power and Lighs Company, sn Ohlo corporationm,
of Daytoa, Ohdo, sad The Okla Bsil Tealephone Company, an Ohis oorporaticn,
; "of Cleveland, Okio, undar dats of March 17, 1930, eatered into & %slas Fols
Line Agroement - Pole Rental Contract®; sadk,
WERENAS, 13 ie the dssire snd fntest of the pariies thad sald agres
aent b amsndad as heteinaftar provided,

WOV, TIIREIAN,
It 10 sgresd Uy and betveen eaid The Duyboa Power isd Light Ocapany
’ and The Ohle Bell Telephone Company thet ARPICLES XX, XII and XVIIR of the
agresmgut of Warch 17, Eﬁ-hﬂmmuommuumtu
ﬂMMtthlrﬂnmmn

VANTIOLE XI - EMNTALS:  The use by ons perty of the

othar paxty’s peles 44 in consideration of the use by such otbher

of ak equal mader of poluw of the firet-mautiomd pariy.

In wvent that as of Ookobexr 1 in axyF year elther party owas

sore tham ona-half of the S0tal number of jJoint polas, the other

pavéy shall pay ¢3 L% & rental of twe dollare ($2.00) per joind
puls for such axmess numbiey of poles,

"He temial shall be paid by the Licemsse for tha ume
of suy pole of ths owier wharw much nee condists only im attaching
or in sttaohing therete wirss or oables of the
Ligensse for the purposs of providing slearsnse detwesn tha pale
8, sad Wb for tha purpess of sppariing

-

"Folea smampied fron Tetal usder the previous peragraph |
skall ned De taken inte consilerasion iz detormining whethsr or not
230k parsy uses sb sgual numbar of the other partiy's poles wniey
the provisioas of this Arkicle, ‘

VARSIOLR XII - ENFRAL PACWARTS; Paynsnts of rentals mader
this agressemt shall e seds ¢n the first day of Fabruary in each
yoar during the cemtinusgoe of this sagrewmat; the firsé paymess to
e nads on the firet day of Fetruary, 1831, o2 the perted begluning
vith ths date of thle sgremment and endiag on the first dey of
Oetober, 1930. Ths vrestals Jayshle Zor sald pericd shall e bagsd
wpot & wrikten siatement 40 be submitted by sach party hareto to the
athar ou or Pelore the firet ey of Dacemder, 1330, givizg the nvmber

1089 -1-
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of poles of each party om which space was ocoupied by, or ressrved
for, tha atvschzents of ths othar party, on the first dny of
Ootodar, 1930.

"Phereafter sach putty shall sudedt %o the othsr party
on or befors the first day of December in sach mcoseding ymr,
& written stabemant, as of the Iirst day of Octobar, 12 each enak
year, giving tbhe wmber of the polas of swoh party on which space
was vocupled by, or ressrved for, bke sttaciments of the othar
party, andl each wuwch shmboment shall bte used na the desis of the
rantal charga for $he year for vhich such statement iy sobaitted,
at hereinafter provided,

S¥very wonh statsment, inclndiag the stabemant fired
abeve provided Zez, shall s dessed #0 Da corraat unless written
nakice of errerw olaimed to ¢xiat therein shall ba glvem vidhin
sixty (60) duys from the recaipt of eush etatement, to the party
stheibiing the sixtemunt by the party s whish the statemenh vas
sodad Sted. . In case of &lspute covoerning the cerzeatmess of any
sush etatomand, & Joint Laspeokion of iks pole or poles in disputs
shall thereupon e nads; such inepection 0 be bVagua withia tem
{10) says affer uotice of srvers alaised to axish Shersin shall
have haed given as aforessid, and 4o be coapleted within a Tea~
sonable bne bhePeafter, A written report of suoh inepection,
vigned Ty \he inspectors of both pertise, shall e made and,
uwpern the spproval of euch repers Yy the officery of hoth yarties
sach statement shmll, 1f shown to Be 1%0eTYeol, de oorracted

asgordingly.

ARSIULE XVIII - TXRM OF JGRNBOWT; This agreassad

vball osnbimse in full forus asd effeey for five {5) years from
date harect, and thereaftar wntil terminsield as fallowwt eithar
party my, Y giving five (5) years previens potice in weibing %
tka olher party, snd by removing within five {5) years from dste

of sald nédice ks attisolents from the poles af the otdur pardy,
sorninate this agresmeat, Thevwpom wod alter $hs sxpivation of
sid five (5) year pertof, wack shher party shell ave mo furiher
rights hereundasr with respood to the poles o{ oo party s cancelling
this agreemimt, sud shall within the five (3) year paried o
previdad for remove 1te abiachwente from he pales of sher
parsy. In case of its faflurs te do 0, the Ouner of poles

in question may, ot the expense and ¥lok of She delimquant party

and without inourring azy liadiiity, rmova the dellaguent pardy's
stkacimguts Shareirom end in ke nesatime, =nd until guch resaval,
such otlar party shall oomtinty and resais itsble for sll obdligations
hermunder wiih rempeck to iCs attacimante ressining on tks poles

of the party so cancellisg ¥hin agrsssest, for the Teatals tharefor,
and for demague 408 to povldenia, in the emms manuer and to the seme
sxtent as {f this agresment Mad 1ot Been terminated as aforesaid,

*:‘

£E
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"Tpor the termisatisn of this sgreement, as herein
provided, the rental charges for the then cusrent yeaz, paysbdle
herequnder by sitker pariy %o the cther and then unsettlesd, shall
e adjusted to the respective datss of the removal of the astaohe
asnte of sach party from the poles of the other, sa hsrelnsbove
provided, and Whe amouat than payalle by eltber party to the
other perty shall bs paid within thres {3) manthe after She
date of the termination of ¥hie agresmant and after recelipt of
propsr bills therefor, "

It ta further agreed thab the awendneste hersdy providsd shall be
eftactive as of Ootoler 1, 1941, Bmeph as smeuded Rershy sald egremmt
of Karch 171, 193, be and the same beredy 1o, 12 ail other respects, ratified
' TN VITMESS VIRIOP, the pariSes hereto have cansss Shess rressuts 4o
be axsouied, in dupllioatw, and thelr corporate seale 80 be affizsd thersia
by thelr respeotive officers therscnts fuly muihorised on the 2M tay

of ..%‘M—w 134,

& Fhe,
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GPERATING BOUTING

IRFTRIOYICED FOU ADMENTSTERDNG

THE GRITAAL JOINY USK POLN JORKIMEAS, DAYID MARSH 17, 1930
-l
YHR SUPPLRCNTAL MOSRAMDI DATED MPYRORR 3, 1943

TAR BAYYON POWEN AED LIGH? OONPANY
m
SRR OHIO BEEL TELKPRONE ONPANY

m 3 mw Ep uam QP ANY

e oica BRs TELIPHOUR COKPANY
Deaeabar, 1958
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9. QMBI
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TRATHICEIING PO ADNTSITRING
mmmvnmmmmm 19%
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trarsasitons involving Toll &y wall ap Mealinge §
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9,53 I oy makhars m.-
sohordanae with th;
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"b

(b} Yor tha Tlephme Companyy a s of three (3) fest st &
nm :ﬂn« hwh‘hh:::u mace :: he nmn) ]
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KELLER AND HECKMAN LLP
Serving Business through Law and Science®
1001 G Strcet, N.W.
Suite 500 West
Washington, D.C. 20001
12l 202.434.4100
Jax 202434 4646
Writer's Direct Access
Jack Richards
December 6, 2006 (202) 434-4210

richards@khiaw.com

Via Electronic and Overnight Delivery

Grace Sury

Joint Use Manager - Qhio
AT&T Midwest

150E. Gay &t 6 H
Columbus, Ohio 43215

Re:  Joint Use Operations

NOTICE OF SUSPENSION
FURTHER NOTICE OF DEFAULT

Dear Ms. Sury:

Qur firm has been retained by The Dayton Power and Light Company (“DP&L") in
connection with AT&T’s failure to pay DP&L'’s invoices for Pole Contact Rentals from October
1, 2004 through September 30, 2005 (“2005 Invoice™), and October 1, 2005 through Septernber
30, 2006 (“2006 Invoice™), in accordance with the terms of the Joint Pole Line Agreement, Pole
Rental Contract, between The Dayton Power and Light Company and The Ohio Bell Telephone
Company (predecessor-in-interest to AT&T), dated March 17, 1930 (the “1930 Agreement”), as
amended by the September 30, 1942 Supplemental Agreement between the parties (1942
Supplemental Agreement”), and in conjuucuon with the interpretative guidance provided by the
December 1952 Operating Routine.2

We have analyzed AT&T's compundence relating to this issoe, including the
November 21, 2006 letter (“November 21 Letter” 2’) from you to Ms. Patricia Swanke, DP&L's
Vice President of Transmission and Distribution,* and find no legitimate basis for AT&T to
refuse payment of these invoices. Accordingly, you are hereby notified pursuant to Article X1V
of the Agreement that effective immediately AT&T’s rights in the granting of further Joint Use
are SUSPENDED until AT&T corrects its Default by paying the 2005 Invoice. In addition,

1 The 1930 Agreement and 1942 Supplemental Agreement will be referred to collectively as the
“Agreement.”

2 The November 21 Letter responds to letters dated October 26, 2006 and October 27, 2006,
from Mr. Randall Griffin of DP&L.’s Legal Department to Ms. Sharon Rosiak of AT&T.

Washington, D.C. Brussels San Francisco Shanghai
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Page 2

please be advised that AT&T is in FURTHER DEFAULT of the Agreement for its failure to pay
the 2006 Invoice in full within 30 days of the October 26, 2006 invoice date. AT&T’s failure to
cure its nonpayment of the 2006 Invoice within 30 days of this letier will constitute further
grounds to suspend AT&T’s Joint Use rights.2 DP&L reserves the right to impose additional
sanctions as provided in the Agreement.

As explained below, AT&T’s claims regarding these invoices are at odds with the plain
language of the Agreement and with more than 50 years of dealings between the parties.

Calcnlation of Annnal Rental

Pursuant to Article X111 of the Agreement, DP&L proposed to revise the annual rental
rate in November 2004, The parties failed to agree on a new rate, triggering the requirement to
establish a rate equal to “one-half of the then average total annual cost per pole of providing and
maintaining the standard joint poles covered by this agreement.”

DP&1. performed the required cost calculation in accordance with the cost methodology
specified in Federal Communications Commission (“FCC™) regulations, which is the most
commonly-accepted methodology for calculating such costs. The FCC’s methodoelogy produced
a rate of $45 per pole, which DP&L fully substantiated in March 2005.

At no time since that date has AT&T provided any documentation to refute DP&L’s
calculation. The November 21 Letter itself provides no such documentation. The letter’s bare
conclusion that DP&L’s $45 figure is “inconsistent with the method of calculation set forth in
the Agreement and is otherwise incorrect™ is completely unsubstantiated. AT&T’s inability to
address let alone rebut DP&I’s rate calculation highlights the unreasonableness of AT&T’s
position.

The number of poles to which this $45 annual rate must apply is specified in the
Agreement. That number is clarified by the parties’ December 1952 Operating Routine, which
has been well established by more than 50 years of standard practice and is consistent with the
clear intent of the Agreement itself. ‘

As originally specified in 1930, Article XI of the Agreement required each party to pay
an annual pole rental to the other for every one of the other party’s poles to which it was
attached. That 1930 provision required that each party write a check to the other for all of its

3 The November 21 Letter erroneously claims that DP&L is in default of the Agreement. DP&L
will respond to that claim in a timely manner under separate cover.
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attachments to the other’s poles. Twelve years later this process was changed hy the 1942
Supplemental Agreement, which modified Article XI to require only the party owning fewer
joint use poles to reimburse the party owning more poles for the difference between the number
of poles owned by each party:

ARTICLE X1 - RENTALS: The use by one party of the other
party’s poles is in consideration of the use by such other party of
an equal number of poles of the first-mentioned party. In the event
that as of Qctober 1 in any year either party owns morc than one-
half of the total number of joint poles, the other party shall pay to it
a rental of two dollars ($2.00) per joint pole for such excess
number of poles.d

The “excess number of poles” specified above refers to the disparity between the poles
owned by each party, not, as you claim, the number of poles exceeding the 50% benchmark. By
requiring payment to the party owning the excess number of poles, Article XI returns the parties
to the equivalent of owning an “equal number of poles,” which is the equilibrium point
envisioned by this section. In this manner, Article XI compensates the parties for each other’s
pole use in the same manner as the 1930 requirement, except that only one check is exchanged
by the party owning fewer poles.

The intent of the Article X1 annual rental payment provision is to evenly distribute the
costs of joint use as if each party owned an “equal number of poles.” Article XI achieves this
equitable distribution by requiring each party to pay for one-half of the costs of owning and
maintaining the poles, regardless of whether one of the parties owns fewer or more than 50% of
the poles. In that way, the burden of owning and maintaining 50% of the poles essentially
remains the same for both parties despite the number of poles that each party owns. Article XI
accomplishes this goal by “splitting” in half the “total annual cost per pole™ that is associated
with the difference in the number of poles owned by each party.

AT&T’s approach would be to require “splitting” in half the costs associated with only
the number of poles needed for the deficient party (AT&T) to reach the S0% level. By splitting
only this lower, arbitrary number of poles, the party owning the greater number of poles (DP&L)
would be required to pay for 75% of the costs associated with the difference in the number of
poles owned by each party (i.e., one-half of the costs associated with the poles needed by AT&T
to reach the 50% level and 100% of the costs associated with the poles above the 50% level
needed to reach DP&L’s level). Requiring DP&L to pay for 75% of the costs of these poles

4 1942 Supplemental Agreement, modification of Asticle XI {emphasis added).
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while AT&T pays only 25% would be inconsistent with the “equal number of poles™ requirement
expressed in Article XI. AT&T's approach would violate the plain language of the Agreement,
as well as the longstanding Operating Routine, and is plainly inequitable. It would reward the
underperforming party (AT&T) at the expense of the performing party (CP&L).

Any uncertainty as to the meaning of this language iﬁ the Agreement is resolved
unambiguously by the December 1952 Operating Routine, which clarifies that the “excess
number of poles” refers to the difference between the number of poles owned by each party:

On the 1* day of October of each year, the difference between the
total number of joint poles owned by each company shall be
determined from the last entry on the September Monthly
Recapitulation of each company in the columns headed “Gross
Poles Added.” The company owning the lesser number of joint
poles shall pay ta the company owning the greater number of joint
poles an amount of $2.00 per pole for each pole of the above
difference.?

DP&L is unaware of any instance during the entire 64-year history of the 1942
Supplemental Agresment in which AT&T or any of its predecessors has made a similar claim
that pole costs should be “split” only until the deficient party reaches the 50% level. For 64
years, it appears that the party owning fewer poles paid annual rentals based on the difference
between the number of poles owned by each party, as required by the Agreement and the
Operating Routine, and as specified by DP&L in its invoices.

Third Party Rentals

For as long as the parties have engaged in joint use, it appears that all attachments by
third parties to DP&L.’s poles have been administered by DP&L., and that none was administered
by AT&T. DP&L, not AT&T, received and processed applications, performed design and
engineering work, performed necessary make ready, changed out poles when appropriate,
performed inspections and audits, and atherwise bore the entire expense of administering third
party attachments. .

2 December 1952 Operating Routine at Section 11.202 (emphasis added).
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More than 75 years after the establishment of the DP&L/AT&T joint use relationship,
and despite having incurred none of the cost and expense of administering third party
attachments, AT&T for the first time has asserted that third party revenues from attachments to
DP&L’s poles should belong to AT&T. That claim is preposterous.

The Agreement itself contains no provision authorizing AT&T to collect revenus from
third party attachments or even to license those attachments. The Operating Routine, for its part,
states that attachments which are “in the nature of Signal or Communication Circuits™ must be
“provided and licensed” by AT&T at AT&T’s own “‘cost and expense,"® but it does not mention
revenues or otherwise authorize AT&T to collect revenues.

Having failed to take any part in the licensing of third party attachments on DP&L’s
poles, it is with apparent bad faith that AT&T now claims some undefined contract right to
receive third party revenues stemming from the attachments. If AT&T ever had any such right,
which DP&L contests, it was waived long ago by AT&T s failure t0 undertake any licensing
responsibility or to assest any claim to revenues.

Finally, we emphasize that the poles at issue are owned by DP&L., not AT&T. Even
absent a waiver, AT&T’s licensing of third party attachments today would violate Ohio Revised
Code Section 4905.71 and DP&L.’s pole attachment tariff, both of which require attachments to
be licensed by DP&L. ORC § 4905.71(A) specifies, irt relevant part: “Every telephone,
telegraph, or electric light company ... shall permit ... the attachment of any wire, cable, facility,
or apparatus to its poles,” and that “every telephone, telegraph or electric light company shall file
tariffs with the public utilities commission containing the charges, terms and conditions
established for such use.”? Any Operating Routine provision to the contrary would violate both
the statute and DP&L's PUCO-approved tariff.

AT&T’s claim that it is entitled to three feet of space on the pole and that DP&L
somehow has been depriving AT&T of its threé feet of space is simply erroneous. To our
knowledge, DP&L never has denied AT&T the use of its thiee feet of space required by the
Agreement, and AT&T has suffered no prejudice whatsoever from DP&L’s licensing of third
party entities.

¢ December 1952 Operating Routine at Section: 1.308. The capitalized terms “Signal and
Communication Circuits” are undefined.

LORC § 4905.71(A).
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* kK

DP&L takes this suspension action reluctantly and with considerable disappointment, but
AT&T’s refusal to comply with the Agreement leaves DP&L with no choice. Over the course of
many months, DP&L has negotiated in good faith in an attempt to resolve differences without
taking this step. DP&L will entertain a request from AT&T to attach to DP&L’s poles in
particular cages involving safety or life, protection of property or other exigencies. Under these
limited circumstances, DP&L will lift the suspension in specific instances to accommodate
AT&T's identified requirements. We emphasize, however, that the suspension will not be lifted
across-the-board until AT&T complies with the requirements of the Agreement and makes
payments accordingly. Furthermore, as noted above, DP&L reserves its right to take additional
action consistent with Article XIV should AT&T continue to violate the Agreement,

DP&L will entertain any meaningful offer by AT&T to settle these matters, and DP&L
would be willing to reassess the suspension at such time. In the event that AT&T insists on
prosecuting its claims, DP&L hereby proposes the use of binding arbitration through the
American Arbitration Association. If binding arbitration is acceptable to AT&T, we look
forward ta establishing appropriate parameters within the next 30 days.

Your response by December 185, 2006, including whether binding arbitration ig
acceptable to AT&T, would be appreciated. Should you wish to discuss this matter further,

please feel free to contact us.
Singérely, f Iﬁ ‘% ,

k Richards
omas B. Magee

cc: P. Swanke (via e-mail only)
P. Guglielmetti (via e-mail only)
G. Dawson {via e-mail only)
R. Griffin, Esq. (via e-mail only)
A. Kendall
M. Sullivan, Esq.
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