
BEFORE O -^^ 
THE PUBLIC UTILITIES COMMISSION OF OHIO ^ ^ A , ^^ 

Champaign Telephone Company, ) 
) 

Complainant, ) 
) 

V. ) 

) CaseNo. 07-369-TP-CSS 
Ohio Bell Telephone Company dba AT&T Ohio, ) 
Level 3 Communications, LLC and ) 
ATL Communications, Inc., ) 

) 
Respondents. ) 

ATL COMMUNICATIONS, INC.'S 
MOTION TO STAY DISCOVERY 

Now comes ATL Communications, Inc. ("ATL") by and through the undersigned 

counsel, and hereby respectfully requests that the Public Utilities Commission of Ohio 

("Commission" or "PUCO") stay discovery pending the resolution of ATL's motions to dismiss 

that have been filed in this case. At this stage in the litigation, responding to Champaign 

Telephone Company's ("Champaign") discovery requests will have no effect on the ultimate 

detennination ofthe issues properly before the Commission. While ATL's motions to dismiss, 

which will be dispositive of ATL's involvement in this case, remain pending, discovery should 

be suspended until it has been determined that ATL is a proper party. Such a ruling is necessary 

in order to save ATL the burden and expense of responding to improper and unnecessary 

discovery. A memorandum in support is attached hereto. 
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MEMORANDUM IN SUPPORT 

ATL has filed motions to dismiss both the Complaint of Champaign as it related to ATL, 

as well as the Cross-Claim of Level 3. On July 2, 2007, Champaign served its First Set of 

Interrogatories and Requests for Production on ATL. ATL respectfully requests that the 

Commission stay discovery such that ATL does not incur the unnecessary and unreasonable 

burden and expense of responding to Champaign's discovery requests at this point in the 

litigation. At this point, no prehearing conference has been held and no further procedural 

schedule has been set. Accordingly, a stay at this point pending the Commissions ruling on 

ATL's motions to dismiss will not unduly delay these proceedings or prejudice any party hereto. 

The conduct and process of discovery is left to the sound discretion ofthe trial court. See 

State ex rel. Daggett v. Gessaman (1973), 34 Ohio St.2d 55, 57. Thus, a trial court can properly 

use its discretion to control the discovery process, including the timing of discovery, and 

possesses authority to stay discovery when the court so decides. Stegawski v. Cleveland 

Anesthesia Group, Inc. (1987), 37 Ohio App.3d 78, 85, paragraph three ofthe syllabus. 

While ATL's Motion to Dismiss is pending, it should not be compelled to incur the 

unnecessary and substantial cost of responding to Champaign's pending discovery requests. As 

ATL has clearly established in its motions, the Commission lacks jurisdiction over both ATL and 

the services provided by ATL. Because ATL's pending motions to dismiss—which will be 

dispositive of ATL's involvement in this entire case—^require only a ruling by the Commission 

based upon the pleadings before it. Champaign's discovery is not relevant to that ruling. 
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It is clear that discovery in this case is not necessary to resolve ATL's pending motion to 

dismiss Champaign's' Complaint. Therefore, a motion to dismiss necessitates a consideration 

only of the facts alleged and does not require that they be proved. As such, discovery as an 

investigative tool for determining the truth of the claims asserted is not necessary to consider 

ATL's motion to dismiss. See Conrad v. Wooster Community Hosp. (Oct. 24, 1990), Wayne 

App. No. 2553, 1990 Ohio App. LEXIS 4677, at *9 (affirming trial court order staying discovery 

because "discovery would be of no consequence until disposition ofthe [defendant's] motion to 

dismiss"). On the other hand, costly discovery is simply not justified unless Defendant's Motion 

to Dismiss is denied. 

Suspending or staying discovery does not effect an injustice on any party because it does 

not advance the Commission's inquiry at this point in the litigation, and it would save the parties 

from the potentially unnecessary burden and expense of preparing discovery requests and 

responses. 

WHEREFORE, ATL respectfully requests that the Commission granted its Motion to 

Stay Discovery pending the resolution ofthe motions to dismiss. 

Respectfully submitted on behalf of, 
ATL COMMUNICATIONSrWC. 

Thomas J. O'Brien 
BRICKER & ECKLER LLP 
100 South Third Street 
Columbus, OH 43215-4291 
Telephone: 614-227-2335 
Facsimile: 614-227-2390 
E-mail: tobrien(S)bricker.com 
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CERTIFICATE OF SERVICE 

The undersigned hereby certifies that a copy of the forgoing Motion for Stay has been 

served upon the following parties listed below by regular U.S. mail, postage prepaid, and via 

electronic service this 13th day of July 2007. 

_i 
Thomas J. O'Brien 

Carolyn S. Flahive 
Thompson Hine LLP 
10 West Broad Street, Suite 700 
Columbus, OH 43215 

David Turano 
Shoemaker, Howarth & Taylor, LLP 
471 East Broad Street, Suite 2001 
Columbus, OH 43215 

Jon F. Kelly 
AT&T Ohio 
150 East Gay Street, Room 4-A 
Columbus, OH 43215 

Gregg Strumberger 
Regulatory Counsel 
Level 3 Communications, LLC 
1025 Eldorado Boulevard 
Broomfield, CO 80021 
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