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OHIO PARTNERS FOR AFFORDABLE ENERGY'S 
REPLY TO MEMORANDUM CONTRA 

Ohio Partners for Affordable Energy ("OPAE"), an intervenor in the above-

captioned cases, hereby submits to the Public Utilities Commission of Ohio 

("Commission") this reply to the June 15, 2007 memorandum contra filed by The 

Cincinnati Gas & Electric Company ("CG&E"), now called Duke Energy Ohio, Inc. 

CG&E's memorandum opposes OPAE's motion to strike portions of CG&E's May 

30, 2007 reply brief beginning at Page 16, Line 9 through Page 17, Line 10. The 

disputed portions of CG&E's reply brief are three paragraphs that read as 

follows: 

Regarding OPAE's participation in the settlement 
discussions leading to the phase two Stipulation, DE-Ohio is 
unaware of any substantive comment made by OPAE during the 
settlement discussions. Unlike OCC, whrch made a settlement 
offer, OPAE made none. 

DE-Ohio is aware ofthe unfounded accusations made by 
OPAE regarding People Working Cooperatively (PWC) in these 
proceedings. The prior settlement offer made by OPAE in 2004, is 
part of the public record in these cases. In the original MBSSO 
proceeding, DE-Ohto agreed to nearly all of OPAE's settlement 
offer, including the amount of money to fund energy effk^ency and 
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weatherization programs. The only item that DE-Ohio refused to 
agree upon was that OPAE should administer the energy efficiency 
and weatherization programs instead of the independent Duke 
Energy Community Partnership, which includes a voting board of 
many community organizations and OCC and Staff as non-voting 
members. 

Basically, DE-Ohio would not agree to transfer control of 
energy efficiency and weatherization dollars from the Duke Energy 
Community Partr^rship to OPAE. OPAE was quite clear that the 
only reason it did not sign the settlement was DE-Ohio's refusal to 
give it control of the program dollars. OPAE has not offered one 
suggestion regarding the interest of any party or consumer other 
than itself throughout these proceedings. It was reasonable for DE-
Ohio, Staff, and the other Stipulation signatories to reject OPAE's 
unspoken position. 

CG&E claims that OPAE was not active in the settlement negotiations, 

i.e., that OPAE made no substantive comments and no offers. CG&E also 

claims that OPAE's participation is relevant to the issue of whether or not serious 

bargaining occuned because OPAE attended the settlement discussions and 

rejected the settiement terms, thus confimiing that there was serious bargaining. 

OPAE has asked for these paragraphs to be stricken from the brief because: 1) 

the paragraphs have no relevance to any issue before the Commission; 2) the 

paragraphs concem confidential settlement negotiations, which should be 

protected; and, 3) there is no evidentiary support for any of the assertions made 

by CG&E in these paragraphs. 

First, in remanding these cases to the Commission for forther 

consideration, the Ohio Supreme Court questioned whether the existence of side 

agreements supports the Commission's finding that serious bargaining took 

place among the parties. Ohio Consumers' Counsel v. Pub. Util. Comm. (2006), 



111 Ohio St. 3d 300. The question is whether the skle agreements undemnined 

the settlement discussions so that no serious bargaining took place. As OPAE 

discussed at length in its briefs in these cases, the evidence of record cleariy 

demonstrates that the side agreements undermined the settlement negotiations 

so that no serious bargaining took place. This is true for Phase 2 of these cases 

as well. OPAE did not sign the settlement agreement and has no side 

agreement with CG&E. OPAE's conduct has no relevance to the issue whether 

the settlement is the product of serious bargaining because OPAE did not agree 

to the settlement. OPAE also has no side deal that would have undermined the 

settlement negotiations. Contrary to CG&E's claim, OPAE's conduct at 

settlement negotiations has no relevance to the issue whether the stipulation is 

the product of serious bargaining. 

The issue of serious bargaining is not resolved by exploring whether 

parties attended and talked (or did not talk) at the settlement negotiations. 

Whether OPAE attended settlement discussfons, spoke a little, spoke a lot, said 

substantive things or non-substantive things has no relevance. Mere attendance 

and discussion at settlement meetings is not indicative of serious negotiations 

when skle deals have t>een made. The Court has not asked the Commission to 

consider such trivialities. 

Second, the 2004 joint settlement offer made by OPAE and Citizens 

United for Action has not been admitted into the record in these cases; however, 

discussions about its confidentiality are now moot. In any event, the motion to 

strike does not concem the 2004 settlement offer document. Regardless of the 



status of the 2004 settlement offer document, the examiner has already 

determined that tiie settlement discussions themselves remain privileged and 

may not be freely disclosed. Entry (September 28,2004) at 4. It is obvious that 

tiie paragraphs in dispute concem OPAE's position on signing the stipulation, not 

on tiie 2004 settlement offor. If at any point OPAE discussed with any person 

why or why not it would sign or not sign the stipulation, this discussion remains 

confidential regardless of the status of tiie 2004 settlement offor. 

Third, CG&E's counsel is not free to provide his own personal 

recollections of OPAE's participation and comments in settlement negotiations as 

evidence of serious bargaining. His recollection is cleariy faulty and entirely self-

serving. No record of settlement discussions supports his recollections. The 

portions of CG&E's reply brief tiiat should be stricken consist of wholly 

unsupported remembrances of CG&E's counsel as to why OPAE did not sign the 

settiement agreement. There is absolutely no support for CG&E's statement ttiat 

OPAE was "quite clear that the only reason it did not sign tiie settiement was DE-

Ohio's refosal to give it contiol ofthe program dollars." There is no court reporter 

at settiement negotiations to prove or disprove a statement such as the one 

made here by CG&E. These wholly ur^upported statements must be sti-icken 

from tfie reply brief 

Finally, CG&E opines that OPAE Is not representing residential or 

commercial customers in these cases and that tiie Office of the Ohio Consumers' 

Counsel f OCC") and the City of Cincinnati are the sole statutory residential 

representatives while Kroger is the only commercial customer involved in these 



matters.^ This is nonsense. The Commission has granted OPAE's intervention 

in countless cases on the basis that OPAE represents low-income customers as 

well as its members as commercial customers. Given tiiat the City of Cincinnati 

has a side deal that undermines its support for tiie stipulation and OCC and 

OPAE are not signatory parties. CG&E is apparentiy now conceding that the 

stipulation has no residential class support. Likewise, Kroger has a side deal, 

again undermining the claim tiiat the settiement is a product of serious 

bargaining. OPAE concedes that the side deals represent serious bargaining, 

but once those were complete, there could be no serious bargaining on tiie 

cases as a whole because the signatory parties had already agreed to forego 

serious negotiations on the overall settiement proposal. 

CG&E also apparentiy now abandons its endorsenr^nt of People Woricing 

Cooperatively ("PWC") as a representative of residential customers. In its reply 

brief, CG&E had stated that PWC represents the interests of "low-income 

residential consumers tiiat rely upon programs fonded by DE-Ohio for energy 

efficiency and weatherization services." CG&E Reply Brief (May 30, 2007) at 17. 

While it is good tiiat PWC cares about tiie customers it serves witii CG&E 

fondir)g and wants to continue to do so, the organization cleariy has no interest in 

minimizing the rates paid by tiiese same customers. 

Wherefore, tiie Commission should strike CG&E's brief tteginning at Page 

16. Line 9 through Page 17, Line 10. There is no evidence of record in these 

cases that supports the claims made by CG&E in tiiese paragraphs. CG&E 

^ OPAE has five members with multiple locations within the CG&E service tenitory being served 
under commerciEri tariffs. Seewww.ohiopartners.org. 
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merely gives a self-serving account of privileged settlement negotiations (for 

which no record exists). The status of the 2004 joint settlement offer is irrelevant 

to this matter, because the disputed sections of the brief discuss why OPAE dkl 

not sign the stipulation, not the 2004 offer. It is also in^elevant whether OPAE 

attended or spoke at the settlement negotiations. The serious bargaining issue 

concerns side deals that undermined the settlement process, not the 

perfomiance, or lack thereof, of OPAE in confidential, off-the-record settlement 

negotiations. 

Respectfully submitted, 
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Colleen L. Mooney 
David C. Rinebolt 
Ohio Partners for Affordable Energy 
231 W. Lima Street 
Findlay, Ohio 45839-1793 

CERTIFICATE OF SERVICE 

I hereby certify that a copy of Ohio Partners for Affondable Energy's Reply to the 

Memorandum Contra has been electronically delivered to the following parties in the 

above-captioned proceedings on this 18^ day of June 2007. 

Colleen L. Mooney ^ 
Ohio Partners for AffonJable Energy 
231 W, Lima Street 
Findlay, Ohio 45839-1793 
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Paul Colbert 
Cincinnati Gas & Electric Company 
139 E. Fourth St. 25*^ Floor 
Atrium II Building 
Cincinnati, Ohio 45201-0960 
paul.colbert@duke-energv.com 

Daniel J. Neilsen 
McNees, Wallace & Nurick 
21 East State Street, 2 1 ^ Ftoor 
Columbus. Ohio 43215 
dneilsen@mwncmh.com 

Jeffrey Small 
Office of the Consumers' Counsel 
10 W. Broad Street. 18* Floor 
Columbus, Ohio 43215 
small@occ.state.oh.us 

Michael Kurtz 
Boehm, Kurtz & Lowry 
36 E. Seventh St. Ste. 1510 
Cincinnati, Ohio 45202 
mkurtz@bkllawfirm.com 

Thomas McNamee 
Attomey General's Offrce, PUCO 
180 E. Broad Street, 9* Floor 
Columbus, Ohio 43215-3793 
Thomas.McNamee@puc.state.oh.us 

Howard Petricoff 
Vorys, Sater, Seymour & Pease 
52 East Gay Street 
Columbus, Ohio 43216-1008 
mhpetricoff@cssp.com 

Mary W. Christensen 
Christensen Christensen Donchatz 
Kettlewell & Owens LLP 
100 East Campus View Blvd.,Se.360 
Columbus OH 43235 
Mchristensen@Columbuslaw.Qrg 

Berth Royer 
Bell, Royer & Sanders 
33 South Grant Avenue 
Columbus, Ohio 43215 
brover@brscoiaw.com 

Arthur E. Korkosz 
FirstEnergy Solutions 
76 South Main Street 
Akron, Ohio 44308 
KorkoszA@FirstE nerqvCorp .com 

David Boehm 
Boehm, Kurtz & Lowry 
36 E. Seventh St. Ste. 1510 
Cincinnati, Ohio 45202 
dboehm@bkllaw.com 

Michael Dorteh 
Kravitz, Brown & Dorteh 
U S E . Rich Street 
Columbus, Ohio 43215 
mdortch@kravitzllc.com 

Rick Sites 
Ohio Hospital Association 
155 E. Broad Street, 15* Floor 
Columbus, Ohio 43215-3620 
www.ohanet.org 

Craig Goodman 
National Energy Mariceters 
3333 K Street NW, Suite 110 
Washington, DC 20007 
cgoodman@enerqvmari<eters.com 

Noel M. Morgan 
215 East Ninth Street, Ste. 200 
Cincinnati, Ohio 45202 
nmorgan@lascinti.ora 
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Thomas J. O'Brien 
Bricker & Eckler 
100 South Third Street 
Columbus, Ohio 43215 
tobrien@bricker.com 

Donald Marshall 
4465 Bridgetown Road, Ste. 1 
Cincinnati, Ohio 45211 
eaqleenergv@fose.net 

Theodore Schneider 
700 Walnut Street. Ste. 400 
Cincinnati, Ohio 45202 
tschneider@mgsglaw.com 

Dane Stinson 
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Columbus, Ohio 43215 
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