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THE PUBLIC UTILITIES COMMISSION OF OHIO PUCO 
In the Matter of the 
Consolidated Duke Energy Ohio, Inc. 
Rate Stabilization Plan Remand and 
Rider Adjustment Cases 

Case Nos. 03-93-EL-ATA 
03-2079-EL-AAM 
03-2081-EL-AAM 
03-2080-EL-ATA 
05-725-EL-UNC 
06-1069-EL-UNC 
05-724-EL-UNC 
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DUKE ENERGY OHIO'S REPLY TO THE OHIO CONSUMERS' 
COUNSEL'S MEMORANDUM CONTRA THE MOTIONS FOR 

PROTECTIVE ORDER OF DUKE ENERGY OHIO, DUKE ENERGY 
RETAIL SALES, CINERGY CORP., AND KROGER AND MEMORANDUM 

CONTRA THE MOTION FOR A PRE-HEARING CONFERENCE 

INTRODUCTION: 

Pursuant to O.A.C. 4901-1-24(A) Duke Energy Ohio, Inc., (DE-

Ohio respectfully requests this honorable Public Utilities Commission of 

Ohio (Commission) grant DE-Ohio's request prohibiting the Ohio 

Consumers ' Counsel (OCC) from publicly disclosing confidential material 

gathered through discovery in these proceedings. 

As part of these proceedings, OCC sought discovery from DE-

Ohio, both through multiple subpoena duces tecum, and later through 

written discovery requests. The information requested by OCC consists 

of information held by DE-Ohio or other Parties such as Cinergy Corp. 

This i s t o ce r t i fy tha t th« lxBat;i«t8 appwartaa are an 
accurate and complete reproduction of a caee f i l e 
document delivered In the regular course of business 
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(Cinergy), Ohio Hospital Association (OHA), Kroger, and Duke Energy 

Retail Sales consisting of confidential commercial contracts, terminated 

commercial contracts, business analysis, internal correspondence, 

financial analysis, business operations, and other related but sensitive 

and trade secret information necessitating a Protective Agreement. 

In the case of DE-Ohio specifically, the information consists of a 

denial by DE-Ohio that DE-Ohio is a party to the contracts, that it does 

not know the reasoning of the signatories to the contracts, and discusses 

that DERS had no obligation to enter the certain contract signed 

subsequent to the Commission's November 23 , 2004, Entry on 

Rehearing. OCC is also seeking the public use of financial analysis 

performed by and for Cinergy regarding the impact of the MBSSO to 

Cinergy, DE-Ohio and OCC have signed several Protective Agreements 

during the course of these proceedings, which limited the manner in 

which OCC may use protected material. By notice, OCC has indicated 

that it intends to use the "Protected Materials in these proceedings in 

such a manner not provided for within the Protective Agreement."^ 

On March 2, 2007, DE-Ohio filed its Motion for a Protective Order 

in the above styled proceeding, requesting this Commission to maintain 

the confidentiality of DE-Ohio's Trade Secret Information, Among the 

reasons supporting DE-Ohio's Motion was the fact that OCC's request 

was unreasonable in that it purported to make public every single 

OCC's notice to disclose sent to DE-Ohio at 1 (February 23,2007) (emphasis added). 



document provided to OCC, including confidential business transactions 

involving DERS, Cinergy, and counterparties, but not DE-Ohio. DE-

Ohio's request to maintain the confidential status of this information was 

supported by a number of parties to the proceeding, including both 

DERS and Cinergy, as well as various other unalfiliated parties. 

On March 13, 2007, OCC filed its Memorandum Contra the 

Motions for Protective Order, which among other things, appears to limit 

OCC's current public disclosure initiative to the specific attachments to 

the testimony of its witness Beth Hixon although OCC reserves the right 

to make public additional confidential information.2 OCC has filed this 

information under seal in accordance with the Protective Agreements. 

The documents attached to Ms. Hixon's testimony, which constitute 

Trade Secret Information and which concern DE-Ohio continue to 

all negotiated by various counterparties, but not 

DE-Ohio (Trade Secret Information).^ DE-Ohio has however maintained 

information related to the transactions referenced above in its role as the 

incumbent utility required to provide various services to Competitive 

Retail Electric Service (CRES) providers. DE-Ohio is required to 

2007 at 12). 
See, In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (OCC's Memo ContraX(March 13, 

See BEH attachments 2J,4J.8.9.10,12.}7J9J1. 



maintain CRES provider information as confidential pursuant to O.A.C. 

4901:l-20-16(G)(4)(d).'^ 

Although OCC no longer seeks to make public all of the 

confidential information it collected through discovery, it continues to 

insist on the public use of a substantial amount of information, more 

than four hundred pages, consisting of all of the confidential commercial 

contracts and internal correspondence. OCC has not advanced any 

reason for making the documents public other than its insistence that 

public policy demands such treatment and OCC supports such policy.^ 

OCC's declaration of policy is in direct conflict with OCC's history and 

actions in this case. OCC has repeatedly signed confidential side 

agreements not filed with the Commission, excluded parties from 

settlement discussions, and required parties to maintain its settlement 

proposals as confidential, including in this proceeding. Apparently 

OCC*s rule is that if you agree with OCC confidentiality is ok, but if not, 

all information must be public. The Commission should not condone 

such inconsistent and manipulative conduct by OCC, 

ARGUMENT: 

I. DE-Ohio's information, and the commercial contracts and 
transactions related thereto sought hy OCC from DE-Ohio and 
others, are trade secrets under Ohio law. 

2007). 

OHIO ADMIN, CODE ANN. § 4901:l-20-l6(GX4Kd) (Baldwin 2007). 
/« re DE'Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (OCC's Memo Conira at 8) (March 13, 



Ohio Administrative Code Section 4901-1-24(A) permits the 

Commission to issue a protective order that "[DJiscovery may be had only 

on specified terms and conditions;...A trade secret or other confidential 

research, development, commercial, or other information not be disclosed 

or be disclosed only in a designated way...."^ 

The definition of Trade Secret contained in R.C. 1333.61(D) is as 

follows: 

"Trade secret" means information, including the whole or 
any portion or phase of any scientific or technical 
information, design, process, procedure, formula, pattern, 
compilation, program, device, method, technique, or 
improvement, or any business information or plans, financial 
information, or listing of names, addresses, or telephone 
numbers, that satisfies both of the following: 
(1) It derives independent economic value, actual or 
potential, from not being generally known to, and not being 
readily ascertainable by proper means by, other persons who 
can obtain economic value from its disclosure or use. 
(2) It is the subject of efforts that are reasonable under the 
circumstances to maintain its secrecy,*^ 

The Ohio Supreme Court has adopted the following factors as 

relevant to determining whether a document constitutes a trade secret: 

(1) The extent to which the information is known outside the business; 

(2) the extent to which it is known to those inside the business, i.e., by 

the employees; (3) the precautions taken by the holder of the trade secret 

to guard the secrecy of the information; (4) the savings effected and the 

value to the holder in having the iniormation as against competitors; (5) 

the amount of effort or money expended in obtaining and developing the 

OHIO AOMIN. CODE ANN. § 4901-1-24 (Baldwin 2007) (emphasis added). 
^ OHIO REV. CODE ANN, § 1333.61(D) (Banks Baldwin) (2005). 



information; and (6) the amount of time and expense it would take for 

others to acquire and duplicate the information.^ 

As discussed in DE-Ohio's Motion, the protected material is 

proprietary, confidential, and a trade secret, as that term is used in R.C. 

1333.61. Trade secret information, such as that at issue here, is entitled 

to protection under Ohio's trade secrets act,^ R.C. 1333.61, Ohio's 

"public records act,"**̂  and under the federal Trade Secrets and Freedom 

of Information acts.^* DE-Ohio supports the arguments of DERS, 

Cinergy, and the counterparties to the various commercial contracts and 

terminated contracts that OCC seeks to make public, constitute Trade 

Secret information maintained in a confidential manner. DE-Ohio also 

avers that its information discovered by OCC is a trade secret and 

otherwise protected by OCC rule absent authority to release such 

information by DERS, which authority has not been provided.12 

Further, none of documents and information, including DE-Ohio's 

qualifies as a "public record" unless and until admitted into evidence. 

Revised Code Section 149.43(A)(1), in relevant part, defines "public 

record" as "records kept by any public office . . . ." According to Chief 

Justice Thomas Moyer, "[T]he definition of a 'public record' must be read 

in conjunction with the term record.' Section 149.011(G) defines 'record' 

to include 'any document, . . created or received by or coming under the 

* Stale ex rel. Besser v. Ohio State Univ.. 89 Ohio St. 3d 396 (Ohio 2000). 
' Id. 
'° OHIO REV. CODE § 149.011 (Baldwin 2007). 
" 18 U.S.C. § 1905 (2007); 5 U.S.C. 552(b)(4) (2007). 
'̂  OHIO ADMIN. CODE ANN. § 4901: l -20-16(GX4)(d) (Baldwin 2007). 



jurisdiction of any public office . . . which serves to document the 

organization, functions, policies, decisions, procedures, operations, or 

other activities of the office.' Thus, to the extent that an item does not 

serve to document the activities of a public office, it is not a public 

record. "̂ 3 

The following description of the information that OCC wishes to 

make public applies to each and every document identified by OCC» 

including DE-Ohio's. First, only those individuals acting on behalf of 

DE-Ohio, who have a legitimate business need-to-know, have access to, 

and are aware of the discovered information and its contents. Second, 

the contracts, terminated contracts and related information attached to 

Ms. Hixon's testimony, are only known to the individual counterparties. 

It was not disseminated to third parties. Third, DE-Ohio and its agents 

maintained the information in a confidential manner, keeping them in 

separate files, accessible to only those few individuals who have a 

legitimate business access need. In fact, OCC has learned this through 

discovery. 

Fourth, the Trade Secret Information has legitimate economic and 

commercial value to both DE-Ohio and the counterparties of the 

individual agreements. DERS is a CRES provider operating in a 

competitive market, it is not a regulated utility. Release of the terms and 

conditions of its contracts, and terminated contracts, not to mention its 

'̂  Moyer, J., Interpreting Ohio's Sunshine Laws: A Judicial Perspective. 59 N.Y.U. ANN. SURV. 
AM. L. 247 (2003) (Emphasis added). 



confidential business analysis, operational decisions, customer 

information, into the public and more offensively, to competitors, will not 

only harm DERS' business interests but will interfere with competition. 

The release of information possessed by DE-Ohio regarding such 

transactions will also harm the competitive retail electric market 

including the counterparties to the DERS and Cinergy transactions. 

DE-Ohio was not involved in the negotiation of the contracts at 

issue in these proceedings, including the terminated contracts, and has 

not been effected by those documents or influenced in any way by the 

counterparties thereto. All counterparties to the DERS and Cinergy 

contracts are paying DE-Ohio its full MBSSO price and DE-Ohio has not 

engaged in any transaction with its affiliates to create subsidies. In short 

DE-Ohio has performed as it is supposed to perform and its affiliates 

have engaged in arms length transactions with customers. There is no 

reason to make a public release of information in this case where similar 

information related to non-affiliated parties would not be released. 

Further, one of the goals the Commission stated when it asked DE-

Ohio to agree to a Rate Stabilization Plan MBSSO is the development of 

the competitive market. If this Commission permits confidential 

commercial contracts, and the information related thereto, to be made 

public, in this or any other proceeding, such disclosure will have a 

chilling affect on participation in the market place by other CRES 

providers. 



OCC's unwarranted malicious 

attacks may result in DERS's inability to compete in that market to the 

detriment of the market and the Commission's goal. 

The public disclosure of this information has broader ramifications 

with respect to the counterparties of these agreements and may place 

them at a competitive disadvantage within their own industries. 

The contracts and operational transactions those 

businesses engage in are not widely disseminated or typically disclosed 

in a public fashion to competitors. Confidential commercial transactions 

allow those individual entities to maintain a competitive advantage 

within their respective markets. 

The concept of keeping commercial contracts confidential is 

nothing new. The Commission has often afforded confidential treatment 

to commercial contracts between parties in competitive markets. ̂ ^ When 

it recently granted a protective order regarding terms in a competitive 

contract in North Coast, the Commission held "we understand that 

negotiated price and quantity terms can be sensitive information in a 

competitive environment.''i5 All of the information that DE-Ohio 

provided falls into the category of sensitive information in a competitive 

In re North Coast Gas, Case No. 06-1100-PL-AEC (Entry at 2) (February 7,2007). 
Id. 



environment. Therefore, the Commission has express authority to 

maintain the confidentiality of information it received by it during the 

discovery process. ̂ ^ In this instance, OCC has not offered DE-Ohio the 

option of redacting the confidential material. Redaction might be 

possible but would be difficult due to the large number of counterparties 

and the necessity for agreement among them. Each contract has a 

confidentiality provision pledging the counterparties to support efforts to 

maintain the confidentiality of the protected material. 

II. The Commission should not be swayed by OCC's baseless 
allegations. 

In its Memorandum Contra, OCC attempts to justify its public 

disclosure initiative through allegations founded upon littie more than 

inference and innuendo. For instance, OCC questions the secrecy of the 

information and DEi-Ohio's efforts to limit the dissemination of its Trade 

Secret Information given that OCC obtained 

|i7 OCC's 

claims in this regard are ridiculous. 

First, of course the counter parties to respective contracts have 

their respective contracts. By defmition, a contract is an agreement 

between two or more parties creating obligations that are enforceable or 

Id, 
See OCC Memorandum Contra at 6 and 11. 

10 



otherwise recognizable a t law.̂ ® This does not change the confidential or 

proprietary nature of the documents. DERS negotiated with the 

counterparties and executed the contracts with the individual 

counterparties. To claim that simply because OCC was able to get copies 

of a certain contract through a discovery request to a named 

counterparty to that agreement does change the confidential nature of 

the document. Otherwise, no contract would ever be considered 

confidential or a trade secret. 

Second, the fact that a former employee absconded with 

confidential trade secret documents without the company's permission or 

knowledge also does not waive the confidential nature of the document, 

Mr. Deeds, during his tenure as a Cinei^y Services employee and in his 

capacity as a DERS representative, was given access to the confidential 

information. As OCC discovered in the deposition of Mr. Deeds, Mr. 

Deeds had a legitimate business need to know about the contracts in the 

scope of his employment. As an employee of the company, Mr. Deeds 

was obligated to follow the company protocols including those related to 

maintaining corporate trade secrets, document treatment and retention. 

The fact that upon his departure from the company he improperly, £ind 

without the company's knowledge or permission, left with trade secret 

information does not change the status or ownership of the information. 

The information received by OCC from Mr. Deeds continues to belong to 

'* Black's Law Dictionary, 259 (7* Ed. 2000). 

11 



DERS and remains confidential. Arguably, OCC was under a duty to 

inform DERS, or an appropriate tribunal, that it was in receipt of 

confidential information misappropriated from its owner, i^ DE-Ohio's 

discovery discloses that OCC may have obtained the confidential 

information from Mr. Deed's attorney in J u n e of 2006.20 

Mr. Deeds, as an ex-employee, remains bo\ind by the 

confidentiality clauses in the agreement as well as the companies' 

protocols regarding the treatment of trade secret information. Likewise, 

OCC by way of the protective agreements executed as part of the 

discovery of the above captioned matter, is obligated not to disclose the 

information. To the extent that OCC acquired knowledge of the 

information from Mr. Deeds through a subpoena or through discussions 

with his attorney, OCC at the very least, had constructive notice of the 

improper methods in which this information was obtained. OCC should 

not be permitted to circumvent both its agreement and obligation to 

maintain confidential information and benefit through the improper and 

potentially illegal acts of an ex-employee. 

The simple fact remains that there has been no finding of any 

wrongdoing by DE-Ohio regarding the transactions between DERS and 

Cinergy with counterparties. The Trade Secret Information consisting of 

the effective contracts and the related transactions were executed and 

" OHIO R. PROF. COND. 3.3(b), 4.1(b) (2007). 
20 

12 



occurred after the Commission issued its Entry on Rehearing 

establishing DE-Ohio's MBSSO market price. Those contracts have no 

bearing on the Commission's determination as to whether or not DE-

Ohio's price was reasonable or a market price. This Commission should 

not base any determination of the confidentiality of DE-Ohio's 

confidential material upon OCC's unproven mischaracterizations and 

baseless conspiracy theories. 

In its Memorandum Contra, OCC also attempts to justify | H I 

In fact, OCC brought such an agreement to the attention of the Supreme 

Court of Ohio in its appeal of the Commission's approval of a change in 

The Dayton Power and Light Company's (DPfisL) recovery of billing system 

costs. 22 

OCC Memo Contra at 13. 
Ohio Consumers' Counsel v. Pub. Util Comm "rt, 110 Ohio St. 3d 394 (2006). 
Hixon deposition at 148-151. 

13 



Regardless of the characterization of DE-Ohio's Trade Secret 

Information, there is no evidence other than the baseless allegations by 

OCC that DERS* and Cinergy's contracts are anything but legitimate 

See Attachment B. 

14 



business transactions. In fact, Ms. Hixon, in her deposition makes it 

clear that she is not alleging any corporate separation plan or code of 

conduct violation,27 and makes no conclusions as to whether any of the 

Commission's affiliate rules have been violated.^s 

i n . OCC will no t be ha rmed by main ta in ing t h e confident ial na tu re 
of t h e Trade Secre t Information. 

As a general principal, confidential commercial contracts and 

related materials should not be freely placed into the public realm to the 

detriment of the signatories where there is no need for such disclosure. 

This is particularly true where such materials can be considered by the 

Commission, while under seal. 

The Commission should not permit OCC to abuse its process to 

make information public that would not otherwise be public, particularly, 

as in these proceedings, where the information is irrelevant to the case 

and could not have influenced the outcome of the proceedings. DE-Ohio 

has provided the information to OCC and OCC has been permitted to use 

this information to formulate its opinions and file its testimony in the 

above styled proceeding. Although DE-Ohio maintains its position that 

the information is irrelevant to the scope of the above styled proceedings, 

DE-Ohio has not prohibited OCC from using the information. 

Arguments regarding relevancy and admissibility aside, should the 

Commission permit this information into evidence, DE-Ohio maintains 

Hixon deposition at ISS. 
28 Mat 184-189. 

15 



that public policy dictates that DE-Ohio's, as well as all of the other 

parties', Trade Secret Information be maintained as confidential. OCC 

has not specified any public use of any document that it could not 

achieve under seal in the presentation of its case.^^ 

As stated previously, this Commission has recognized the need to 

keep commercial terms, pricing, pricing structures and the like 

confidential.^" OCC's argument that maintaining confidentiality will be a 

cumbersome exercise in the hearing of the above captioned matter 

should not carry the day. OCC's own actions have forced DERS and 

Cinergy to be Parties in this proceeding in order to protect their interests. 

Any alleged burden, which DE-Ohio denies, is OCC's creation and should 

not be relieved at the expense of DE-Ohio or any other Party. 

IV. OCC's reques t for Rehearing. 

In its Memorandum Contra, OCC requests that the Commission hold 

another pre-hearing conference to discuss many issues, including but 

not limited to, order of witnesses, and the procedure to address the 

confidential nature of information which OCC insists upon making 

public. While DE-Ohio is not opposed to the pre-hearing conference, the 

company does find it ironic that both DE-Ohio, DERS, and Cinergy, have 

requested time and time again that this Commission offer some guidance 

as to the scope of the hearing and the relevancy, treatment and 

' ' Id. 
50 In re North Coast Gas, Case No. 06-1100-PL-AEC (Entry at 2) (February 7,2007). 

16 



admissibility of evidence, while OCC has vehementiy opposed any such 

request. 

As stated above, DE-Ohio objects to OCC's attempts to use the 

administrative burden placed upon OCC in presenting its case as a 

justification to make Trade Secret Information public. OCC has created 

this situation through its unreasonable and oppressive at tempts to make 

all Trade Secret Information public. This proceeding is not the first time 

that this Commission has had to address confidential information in an 

evidentiary hearing and is well equipped to do so in a reasonable and 

efficient manner. OCC's inconvenience is not an excuse. 

OCC is the only party seeking to make confidential, proprietary 

trade secret information public. In fact, many of the Parties, who are not 

affiliated with Duke Energy Corporation, have gone on record in support 

of keeping information confidential, in direct opposition to OCC. For 

example, on March 2, 2007, Industrial Energy Users-Ohio (lEU-Ohio) 

filed a letter calling OCC's actions to the attention of the Commission, 

and implored the Commission to take a proactive stance to protect Trade 

Secret Information which if released could have a disastrous impact on 

the Ohio economy.^i DE-Ohio wholly supports lEU-Ohio in this request. 

Even Constellation NewEnergy Inc. (Constellation) is not immune from 

the impact of OCC's dubious crusade, as Constellation is now forced to 

defend its own confidential commercial contracts from public disclosure 

In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (lEU-Ohio's Utter) (March 2,2007). 

17 



in this proceeding.32 xhis Commission should put an end to OCC's 

oppressive and harassing behavior so that the Parties can more fully 

focus on the real issues in the case. 

CONCLUSION: 

For the reasons set forth in DE-Ohio's March 2, 2007, filing, as 

well as those contained in this Reply, DE-Ohio respectfully requests the 

Commission grant this Motion for Protective Order and prohibit the 

public disclosure of the Trade Secret Information. 

5esp< 

/ 

Psfal^W-Colbert, Trial Attorney 
Associate General Counsel 
Rocco D'Ascenzo, Counsel 
Duke E n e i ^ Ohio 
2500 Atrium II, 139 East Fourth Street 
P. O. Box 960 
Cincinnati, Ohio 45201-0960 
(513)287-3015 

" In re DE-Ohio's MBSSO, Case No. 03-93-EL-ATA et. al. (Constellation's Memorandum in 
Response) (March 9,2007). 
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CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served electronically on 

the following parties this 15th day of March 290; 

/ 
• - < 

EAGLE ENERGY, LLC 
DONALD I. MARSHALL, PRESIDENT 
4465 BRIDGETOWN ROAD SUITE 1 
CINCINNATI OH 45211-4439 
Phone: (513) 251-7283 

SKIDMORE SALES AB DISTRIBUTING 
COMPANY, INC. 
ROGER LOSEKAMP 
9889 CINCINNATI-DAYTON RD. 
WEST CHESTER OH 45069-3826 
Phone: 513-755-4200 
Fax: 513-759-4270 

In te rvener 

AK STEEL CORPORATION 
LEE PUDVAN 
1801 CRAWFORD ST. 

MIDDLETOWN OH 45043-0001 

BOEHM, DAVID ESQ. 
BOEHM, KURTZ & LOWRY 
36 EAST SEVENTH 
STREET SUITE 1510 
CINCINNATI OH 45202-4454 

CITY OF CINCINNATI 
JULIA LARITA MCNEIL, ESQ 
805 CENTRAL AVE STE 150 
CINCINNATI OH 45202-5756 
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COGNIS CORPORATION 
35 E, 7TH STREET SUITE 600 
CINCINNATI OH 45202-2446 
Phone: (513) 345-8291 
Fax: (513) 345-8294 
CONSTELLATION NEWENERGY, INC. 
TERRY S. HARVILL 
1000 TOWN CENTER SUITE 2350 
SOUTHFIELD MI 48075 
Phone: (248) 936-9004 

CONSTELLATION POWER SOURCE, 
INC. 
MICHAEL D SMITH 

111 MARKETPLACE, SUITE 500 

BALTIMORE MA 21202 
Phone; 410-468-3695 
Fax: 410-468-3541 

PETRICOFF, M. 

VORYS, SATER, SEYMOUR & 
PEASE 
52 EAST GAY STREET P.O. BOX 
1008 

COLUMBUS OH 43216-1008 
Phone: (614)464-5414 
Fax: (614) 719-4904 

CONSUMERS' COUNSEL, OFFICE OF HOTZ, ANN 

ATTORNEY AT LAW 
10 WEST BROAD STREET SUITE 1800 OFFICE OF CONSUMERS' 

COUNSEL 10 W. BROAD 
STREET, SUITE 1800 

COLUMBUS OH 43215 COLUMBUS OH 43215 

DOMINION RETAIL, INC. 
GARY A. JEFFRIES, SENIOR 
COUNSEL 
1201 PITT STREET 
PITTSBURGH PA 15221 
Phone: (412)473-4129 

ROYER, BARTH 
BELL, ROYER 65 SANDERS CO,. 
L.P.A. 

33 SOUTH GRANT AVENUE 

COLUMBUS OH 43215-3900 

FIRSTENERGY SOLUTIONS CORP. 
IRENE PREZELJ, MANAGER, 
MARKETING 

KORKOSZ, ARTHUR 
FIRST ENERGY, SENIOR 
ATTORNEY 
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395 GHANT ROAD GHE-408 

AKRON OH 44333 
Phone: (330) 315-6851 

76 SOUTH MAIN STREET LEGAL 
DEPT., 18TH FLOOR 
AKRON OH 44308-1890 

GREEN MOUNTAIN ENERGY 
COMPANY 
JOHN BUI 
600 W. 6TH STREET SUITE 900 
AUSTIN TX 78701 
Phone: (512) 691-6339 
Fax: (512)691-5363 

STINSON. DANE ESQ. 

BAILEY CAVALIERI LLC 
10 W. BROAD ST. SUITE 2100 
COLUMBUS OH 43215 
Phone: (614) 221-3155 
Fax: (614)221-0479 

INDUSTRIAL ENERGY USERS-OHIO NONE 
SAMUEL C. RANDAZZO, GENERAL 
COUNSEL 
MCNEES WALLACE & NURICK LLC 21 
EAST STATE STREET 17TH FLOOR 
COLUMBUS OH 43215 
Phone: (614)469-8000 

KROGER COMPANY, THE 

MR. DENIS GEORGE 1014 VINE 
STREET-G07 
CINCINNATI OH 45202-1100 

KURTZ, MICHAEL 
BOEHM, KURTZ 8s LOWRY 
36 EAST SEVENTH 
STREET SUITE 1510 
CINCINNATI OH 45202 
Phone: (513)421-2255 
Fax: (513) 421-2764 

LEGAL AID SOCIETY OF CINCINNATI MORGAN, NOEL 

LEGAL AID SOCIETY OF 
CINCINNATI 

215 E. 9TH STREET SUITE 200 215 E. NINTH STREET SUITE 
200 

CINCINNATI OH 45202-2146 CINCINNATI OH 45202 

MIDAMERICAN ENERGY COMPANY PETRICOFF, M. 
BARBARA HAWBAKER, BALANCING 8B VORYS, SATER, SEYMOUR 86 
SETTLEMENT ANALYST PEASE 
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4299 NW URBANDALE DRIVE 

URBANDALE IA 50322 
Phone: (515)242-4230 

52 EAST GAY STREET P.O. BOX 
1008 
COLUMBUS OH 43216-1008 
Phone: (614)464-5414 
Fax: (614)719-4904 

NATIONAL ENERGY MARKETERS 
ASSOCL\TION 
CRAIG G. GOODMAN, ESQ. 

3333 K STREET N.W. SUITE 110 

WASHINGTON DC 20007 
Phone: (202) 333-3288 
Fax: (202) 333-3266 

GOODMAN, CRAIG 

NATIONAL ENERGY 
MARKETERS ASSOC. 
3333 K STREET, N.W. SUITE 

no 
WASHINGTON DC 20007 

OHIO ENERGY GROUP, INC. KURTZ, MICHAEL 

BOEHM. KURTZ 86 LOWRY 
36 EAST SEVENTH 
STREET SUITE 1510 
CINCINNATI OH 45202 
Phone: (513)421-2255 
Fax: (513)421-2764 

OHIO HOSPITAL ASSOCIATION *SITES, RICHARD ATTORNEY 
AT LAW 

RICHARD L. SITES OHIO HOSPITAL ASSOCIATION 
155 E. BROAD STREET 15TH FLOOR 155 EAST BROAD STREET 15TH 

FLOOR 
COLUMBUS OH 43215-3620 COLUMBUS OH 43215-3620 
Phone: (614) 221-7614 Phone: 614-221-7614 
Fax: (614) 221-7614 Fax: 614-221-4771 

OHIO MANUFACTURERS ASSN 

33 N. HIGH ST 
COLUMBUS OH 43215 
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PETRICOFF, M. 
OHIO MARKETER GROUP 
VORYS, SATER, SEYMOUR 6& PEASE 
52 EAST GAY STREET P.O. BOX 1008 
COLUMBUS OH 43216-1008 
Phone: (614) 464-5414 
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OPINION BY: O'DONNELL 

OPINION: 

[•394] [***ii55] 0'DONNELL,J. 

[**P1] In this appeal, the Ohio Consumers' Coun­
sel challenges an order issued by the Public Utilities 
Commission of Ohio ("PUCO") that approved a 2004 
agreement between the Dayton Power & Light Company 
("DP&L") and several other entities. Dominion Retail, 
Inc., Green Mountain Energy Company, Miami Valley 
Communications Council, and Industrial Energy Users-
Ohio, each of which had questioned DP&L's efforts to 
recoup the cost of changing its billing practices after the 
General Assembly deregulated the retail electricity mar­
ket in 1999. 

[**P2] Tlie PUCO order at issue changed the way 
in which DP&L could recover its billing-system costs. 
For the reasons that follow, we affirm the PUCO's order. 

Facts 

[•*P31 DP&L incurred the $ 18.8 million in bill­
ing-system costs at issue in this case because the statutes 
that deregulated electricity in Ohio required electric utili­
ties to "unbundle" or separate Uie costs of electricity gen­
eration from the costs of electricity distribution. Sec R.C. 
4928.10(CX2) and 4928.35. As a result, DP&L devel­
oped new computer programs enabling the company to 
produce the type of customer bills that the statutes and 
PUCO regulations required in a deregulated electricity 
market. 

[*'*P4] In 2000. the PUCO approved DP&L's initial 
plan to charge "CRES providers" for the costs associated 
with the billing-system changes. A CRES provider is a 
provider of competitive retail electric service. See Ohio 
Adm.Code 4901:I-10-01(F) and 4901:1-21-01(A)(I0). 
Both Dominion Retail, Inc. and Green [*395] Mountain 
Enei^ Company ~ which joined the 2004 agreement at 
issue " are CRES providers. 

[**P5] In the competitive retail market for electric­
ity established by the General Assembly in 1999, cus-
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tomers have the option to choose to continue paying their 
original electricity provider for generation service or to 
select a CRES provider for that service. R.C. 4928.14. 
Regardless of which provider the customer selects, the 
electricity generated by the provider is delivered over 
wires owned and maintained by the electric utility, and 
that company can continue to charge for the delivery 
service. 

[**P6I The PUCO requires electric utilities such as 
DP&L that distribute electricity to offer "consolidated 
billing" to the CRES providers that want to offer compet­
ing electricity generation service to retail customers in 
the utility company's territory. Ohio Adm.Code 4901:1-
I0-29(G). See, also, Ohio Adm.Code 4901:l-10-01(D) 
('"Consolidated billing' means diat a customer receives a 
single bill for electric services provided during a billing 
period" for both distribution services and generation ser­
vices). Evidence in the record before us indicates that 
DP&L had to do substantial reprogramming of its com­
puters to accommodate the new requirement that it offer 
a consolidated bill showing the unbundled charges in­
curred by any customer in its territory who chose to buy 
electricity generation service from a CRES provider 
while DP&L continued to provide electricity-distribution 
service to the customer. 

[**P7] [**M156) In making its initial 2000 plan 
to charge CRES providers for the billing-system 
changes, DP&L calculated that it would have to charge $ 
4.76 for each consolidated bill it generated for a CRES 
provider to fiilly recover the costs of the billing chtuiges. 
DP&L concluded that potential CRES providers in its 
territory would not be willing to pay such a high price for 
the production of each customer bill, so DP&L chose to 
charge CRES providers $ 1.90 per bill under a one-year 
contract or $ 1.56 per bill under a two-year contract, 

(**P8] The lesser amount did not satisty CRES 
providers such as Dominion Retail and Green Mountain 
Energy Company, and as a result. Dominion filed a com­
plaint with the PUCO in 2003. and Green Mountain then 
intervened to challenge the amount DP&L charged 
CRES providers for each consolidated customer bill 
DP&L generated for them. The Miami Valley Commu­
nications Council ~ a regional council of goverrunents 
interested in promoting competition in the retail electric­
ity market - likewise filed a complaint against DP&L 
with the PUCO in 2003 alleging that DP&L charged 
CRES providers excessive amounts for billing services. 

[*'P9j The PUCO consolidated the cases and 
granted motions to intervene filed by the Consumers' 
Counsel and Industrial Energy Users-Ohio. At a hearing 
before the PUCO on diese complaints. Dominion Retail 
and Miami Valley offered [*3961 evidence that the 
DP&L charges were "excessive and unreasonable," "dis-

courage[dl shopping," and constituted a "barrier to com­
petition." Expert testimony presented by the Consumers' 
Counsel echoed those views, describing the charges to 
CRES providers as "a significant impediment to compe­
tition" that would "significantly decrease the savings a 
residential customer would expect to realize" from 
switching to a new provider of retail electric-generation 
service. 

[**P10] After several days of hearings before the 
PUCO in 2004, all parties except the Consumers' Coun­
sel reached an agreement to chaî ge the way in which 
DP&L could recover the $ 18.8 million in billing-related 
costs it had incurred from 1999 to 2001. The stipulation 
called for DP&L to charge CRES providers only $ .20 
per customer bill (to cover the cost of transmitting cus­
tomer data electronically between DP&L and the CRES 
provider) and then ~ beginning January 1, 2006 -- al­
lowed DP&L to recover from all of its customers those 
costs of the billing-system changes that had been ap­
proved in an audit. 

[**P111 The stipulation also provided for DP&L to 
recover from a CRES provider's customers any of 
DP&L's out-of-pocket costs resulting from the default of 
that CRES provider after reasonable efforts to recover 
from the CRES provider. 

(**P12] The Consumers' Counsel refiised to join 
the stipulation. The PUCO considered the objections 
raised by the Consumers' Counsel but nonetheless ap­
proved the agreement in February 2005, concluding that 
a reasonable arrangement would benefit ratepayers and 
the public. The Consumers' Counsel filed an application 
for rehearing, but the PUCO denied that application. This 
appeal followed. 

Standard of Review 

[*'P131 "R.C. 4903.13 provides that a PUCO order 
shall be reversed, vacated, or modified by this court only 
when, upon consideration of the record, the court finds 
the order to be unlawful or unreasonable." Constellation 
NewEnergy, Inc. v. Pub. Util. Comm., 104 Ohio St.3d 
530, 2004 Ohio 6767, P50, 820 N.E.2d 885. Tbe court 
will not reverse or modify a PUCO decision as to ques­
tions of fact if the decision was not manifestly against 
the weight |**»1157} of the evidence and was not so 
clearly unsupported by the record as to show misappre­
hension, mistake, or willful disregard of duty. Mononga-
hela Power Co. v. Pub. Util. Comm., 104 Ohio St.3d 
571, 2004 Ohio 6896, 820 N.E.2d 921, P 29. The appel­
lant bears the burden of demonstrating that the PUCO's 
decision is against the manifest weight of the evidence or 
is clearly unsupported by the record. Id. 

[•*P14] Although the court has "complete and in­
dependent power of review as to all questions of law" in 
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appeals from the PUCO, Ohio Edison Co. v. Pub. Util 
Comm. (1997), 78 Ohio Sl.3d 466, 469, 1997 Ohio 196, 
678 N.E.2d 922, the court has explained {•397] that it 
may rely on the expertise of a state agency like the 
PUCO in interpreting a law where "highly specialized 
issues" are involved "and where agency expertise would, 
therefore, be of assistance in discerning the presumed 
intent of our General Assembly." Consumers' Counsel v. 
Pub. Util Comm. (1979), 58 Ohio St. 2d 108, 110, 12 
O.O.3dll5,388N.E.2dl370. 

Analysis 

The Order Allowing DP&L to Charge Customers for 
the Billing-Related Changes Made by DP&L Is Reason­
able 

[••PIS] The Consumers' Counsel contends first 
that the multiparty agreement approved by the PUCO is 
not beneficial to ratepayers and that it improperly devi­
ates from DP&L's initial intention to recover from CRES 
providers rather than from consumers the $ 18.8 million 
cost of reprogramming DP&L's computers to accommo­
date new billing practices mandated by the General As­
sembly when the competitive retail market for electricity 
was established in Ohio. The PUCO, DP&L, and Domin­
ion Retail each counter those arguments, claiming that 
the PUCO's approval of the agreement was entirely rea­
sonable. 

[**P|6] This court applies a three-part test when 
evaluating the reasonableness of settlements approved by 
the PUCO: whether the settlement is a product of serious 
bargaining among capable, knowledgeable parties; 
whether the settlement, as a package, benefits ratepayers 
and the public interest; and whether the settlement pack­
age violates any important regulatory principles or prac­
tices. Consumers' Counsel v. Pub. Util. Comm. (1992), 
64 Ohio St3d 123, 126, 1992 Ohio 122, 592 N.E.2d 
1370. See, also, AK Steel Corp. v. Pub. Utii Comm. 
(2002), 95 Ohio St. 3d 81, 82-83, 2002 Ohio 1735, 765 
N.E.2d 862. 

[**P17] The Consumers' Counsel urges that the 
agreement in this case fails the second and third prongs 
of the test, alleging that consumers will pay costs under 
the agreement that DP&L initially planned to recover 
solely from CRES providers. To support its argument, 
the Consumers' Counsel points to a separate one-page 
sidebar agreement between DP&L and the Consumers' 
Counsel. In that sidebar agreement from June 2000, 
DP&L had agreed that it would "not seek recovery from 
residential customers" for costs associated with "billing 
system modifications" made by DP&L. The PUCO's 
failure to enforce that earlier agreement when DP&L and 
other parties presented their new agreement in October 
2004 represented a "willfiil disregard of duty," according 
to the Consumers' Counsel. 

I**P181 However, the June 2000 sidebar agree­
ment was never filed with or approved by the PUCO, and 
for that reason, the PUCO refused to consider it when 
weighing the reasonableness of the 2004 agreement, ex­
plaining that "[ujnderstandings among parties that are 
important enough that the parties wish to [*398] have a 
means to bring them to the Commission's attention at a 
later time" should be [*** 1158] brought "to the Com­
mission for approval" when those underst^mdings are 
reached. The PUCO has taken a similar approach in past 
cases, and we have approved that practice. See. e.g.. 
Constellation NewEnergy. Inc. v. Pub. Util. Comm.. 104 
Ohio Sl.3d 530, 2004 Ohio 6767, P14-15, 820 N.E.2d 
885 (approving the PUCO's reftisal to consider side 
agreements that had not been incorporated into the 
agreement at issue); Cookson Pottery v. Pub. Util 
Comm. (1954), 161 Ohio St. 498. 505, 53 0.0. 374, 120 
N.E.2d 98, citing G,C. 614-17, the predecessor of R.C. 
4905.31 (contracts between a public utility and its cus­
tomers that are not filed with the PUCO "shall not be 
lawfijl"). R.C. 4905.31(E) provides that no financial ar­
rangement between a public utility and consumers "is 
lawful unless it is filed with and approved by" the 
PUCO. 

j**p,9] xhe PUCO's refusal, then, to consider the 
unapproved June 2000 sidebar agreement between the 
Consumers' Counsel and DP&L appears consistent with 
past practice and with the relevant statutory provision. 

[**P20] The PUCO also properly applied our 
three-part test for weighing the reasonableness of the 
October 2004 agreement at issue in this case. Ample 
evidence in the record supports the PUCO's conclusion 
that the agreement would be a "benefit to ratepayers and 
the public interest" and would "!imil[] any negative im­
pact on competition in DP&L's territory" by doing away 
with DP&L's initial plan to charge CRES providers up to 
£ 1.90 for each consolidated electric bill prepared by the 
utility company. 

[**P21] As the PUCO noted in its order, "it is a 
benefit to the ratepayers and the public interest for the 
parties to these cases to agree to a per-bill fee that is sub­
stantially lower than DP&L currently charges." The 
PUCO also explained that the 2004 agreement is consis­
tent with standard regulatory practices because other 
electric and gas utility companies have been allowed to 
recover from their customers the same kind of billing-
related charges that the agreement calls for DP&L to 
recover from its customers. 

[**P22] The agreement also brings other benefits 
to liie consumer. The reduced charges to CRES providers 
for each customer bill will lower any barrier that may 
have kept Dominion Retail and other competitors of 
DP&L from winning customers for retail electricity gen-
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eration service in DP&L's teiritoiy- And because all cus­
tomers benefit from having greater choices in a competi­
tive retail electricity market, the stipulation's removal of 
a significant barrier to the entry of new competitors in 
DP&L's territory benefits all customers in that area. As a 
result, as one witness testified, it is reasonable to ask all 
customers to pay for that benefit. 

[**P231 Upon review, we have concluded that the 
record supports the reasonableness of the PUCO's order 
approving the 2004 agreement and contains [*399I suf­
ficient probative evidence to justify the PUCO's facttial 
findings that the agreement would benefit ratepayers and 
the public interest and would not violate any important 
regulatory principles or practices. The PUCO's decision 
finding the agreement reasonable is therefore not "mani­
festly against the weight of the evidence" and is not "so 
clearly unsupported by the record as to show misappre­
hension, mistake, or willf\il disregard of duty." AT&T 
Communications of Ohio. Inc. v. Pub. Util. Comm. 
(2000), 88 Ohio St. 3d 549. 555, 2000 Ohio 422, 2000 
Ohio423.728N.E,2d37l. 

The Order Allowing DP&L to Charge Customers for 
the Billing-Related Changes Made by DP&L Is Lawful 

[•*P24] The Consumers' Counsel further chal­
lenges the lawfulness of the [**• 1159] PUCO's order, 
arguing that the PUCO should not have devitued from 
one of its own earlier orders and should have enforced 
various statutory requirements that apply to utility rate 
increases. We conclude that die PUCO properly rejected 
both arguments, 

[**P25] First, the Consumers' Counsel contends 
that in accordance with the PUCO's 2000 order, DP&L 
could not recover its billing-related costs from CRES 
providers before 2007. However, in Consumers' Counsel 
V. Pub. Util Comm. (1984), 10 Ohio St. 3d 49, 50-51, 10 
Ohio B. 312, 461 N.E.2d 303, we explained that the 
PUCO may change or modify earlier orders as long as it 
justifies any changes. The agreement reached by DP&L 
and the other parties in 2004, and approved by fte PUCO 
in the proceedings below in 2005, created a new and 
entirely reasonable way for DP&L to recover the billing-
related costs it had incurred between 1999 and 2001. As 
explained above, the record supported tiie change, and 
the PUCO fully explained its reasons for approving the 
^reement. The PUCO was not bound to adhere to an 
earlier arrangement that had created anticompetitive bar­
riers to the entry of new CRES providers in DP&L's ter­
ritory, and the PUCO's decision to remove those barriers 
by modifying an earlier PUCO order was not unlawful. 

I**P26] The Consumers' Counsel next contends 
that the statutoty requirements for utility rate increases 
should have been followed in the proceedings below. 
Under the statute cited by the Consumers' Counsel, a 

public utili^ seeking to change its existing rates for cus­
tomers must "file a written application" with the PUCO 
and must prove at any hearing held on the request that it 
is "just and reasonable." R.C. 4909.18. "Hie application 
for a rate increase must also be published by the PUCO 
in a newspaper in the utility company's territory, R.C. 
4909.19, and public hearings must be held in large mu­
nicipalities in the affected service area, R.C. 4903.083. 

[**P271 Those specific statutory provisions were 
not followed in this case, as the proposal that DP&L's 
customers pay for the expenses it incurred to reprogram 
1*400] its computers between 1999 and 2001 to accom­
modate consolidated billing had emerged not from a 
formal rate-increase application but from the agreement 
between DP&L and the other parties in October 2004. 
Nonetheless, the agreement is valid, and the PUCO law­
fully approved it in February 2005. 

[**P28] Tlie agreement in this case was reached in 
an R.C. 4905.26 complaint proceeding, not an R.C. 
4909.18 rate-increase proceeding (with all of the atten­
dant procedural requirements cited by the Consumers' 
Counsel). That former statutory provision was cited by 
CRES provider Dominion Retail and by the Miami Val­
ley Conununications Council when they filed their sepa­
rate complaints against DP&L to initiate the proceedings 
that led to the agreement at issue several months later. In 
its February 2005 order approving the parties' settlement 
agreement, the PUCO acknowledged that the agreement 
"arose in Uie context of a complaint case" rather than in a 
rate-increase proceeding. 

[**P29] We have repeatedly held that utility rates 
may be changed by the PUCO in an R.C. 4905.26 com­
plaint proceeding such as this, without compelling the 
affected utility to apply for a rate increase under R.C. 
4909.18. See, e.g., Lucas Cty. Commrs. v. Pub. Utii 
Comm. (1997), 80 Ohio St.3d 344, 347, 1997 Ohio 112, 
686 N,E.2d 501 ("Pursuant to R.C. 4905.26 * * *, the 
commission may conduct an investigation and hearing, 
and fix new rates to be substituted for existing rates, if it 
detem\ines that [***I160] the rates charged by the util­
ity are unjust and unreasonable"); Allnet Communica­
tions Servs.. Inc. v. Pub. Util. Comm. (1987), 32 Ohio 
St.3d US, 117, 512 N.E.2d 350 ("R.C. 4905.26 is broad 
in scope as to what kinds of matters may be raised by 
complaint before the PUCO. In fact, this court has held 
that reasonable grounds may exist to raise issues which 
might strictly be viewed as 'collateral attacks' on previ­
ous orders"); Ohio Util. Co. v. Pub. Utii Comm. (1979), 
58 Ohio St. 2d 153, 157, I2 0.0.3d 167,389 N.E.2d 483 
(in an R.C. 4905.26 proceeding, the PUCO can "order[] 
that new rates be put in effect"). 

[**P30] As R.C. 4905.26 itself provides, "any per­
son, fuTii, or corporation," as well as the PUCO itself. 
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may file a complaint alleging that an existing or pro­
posed utility rate or charge is unjust or unreasonable. 
That kind of allegation was raised by both Dominion 
Remil and the Miami Valley Communications Council in 
the proceedings below, each of which questioned the 
charges that DP&L imposed on CRES providers for con­
solidated-billing services. R.C. 4905.26 Indicates that the 
parties to a complaint proceeding "shall be entitled to be 
heard, represented by counsel, and to have process to 
enforce the attendance of witnesses." No allegation exists 
that those requirements were not met in die proceedings 
below, and in fact the PUCO held several days of hear­
ings on the complaints and heard from multiple wit­
nesses, including a witness who testified on behalf of the 
Consumers' Counsel. 

1*401] [**P3I1 Someofthe testimony in the R.C. 
4905.26 complaint proceeding before the PUCO in 2004 
indicated that the PUCO's 2000 order - which allowed 
DP&L to charge CRES providers for the computer-
related consolidated-billing costs that it incurred between 
1999 and 2001 -- was unreasonable and posed a barrier 
to the entry of new CRES providers in DP&L's service 
area. Testimony presented after most ofthe parties in the 
complaint proceeding reached their October 2004 
agreement indicated that shifting the computer-related 
costs from CRES providers to DP&L's customers would 
foster competition in DP&L's service area by "mak[ing] 
it easier for CRES providers to offer savings to custom­
ers." Multiple witnesses also testified that the agreed 
resolution of the complaint proceeding was reasonable 
and appropriate. Relying on that evidence in die record, 
the PUCO approved the agreement in February 2005. 

[*»P32] The PUCO acted lawfully. As noted 
above, this court has allowed the PUCO to impose new 
utility rates or to change existing rates in other R.C. 
4905.26 complaint proceedings, and there is no dispute 
that the PUCO complied with all of the procedural re­
quirements in the statute by holding a hearing and by 
allowing the parties to be represented by counsel and to 
compel the attendance of witnesses. 

The Portion of the PUCO's Order Giving DP&L 
Additional Protections in the Event of a CRES Provider's 
Default Is Also Reasonable and Lawful 

[••P33] Although the Consumers' Counsel primar­
ily focuses on the reasonableness and lawfulness of the 
PUCO decision permitting DP&L to charge its customers 
for the costs that DP&L incurred when it made software 
changes in order to produce unbundled consolidated cus­
tomer bills, the Consumers' Counsel also challenges a 
provision ofthe PUCO order allowing DP&L to recover 
from a CRES provider's customers any of DP&L's out-
of-pocket costs resulting from the default of that CRES 
provider. 

('^•P34] The PUCO and DP&L argue that the Con­
sumers' Counsel should not be permitted to raise this 
issue because she did not first raise it in the ^plication 
for [***1I6I] rehearing before the PUCO. Those par­
ties are correct in that R.C. 4903.10 states, "No party 
shall in any court urge or rely on fmy ground for reversal, 
vacation, or modification not so set forth in the applica­
tion.." Yet the Consumers' Counsel did challenge the 
default recovery mechanism in the application for rehear­
ing, and the PUCO addressed the issue in its order deny­
ing rehearing. The Consumers' Counsel has therefore 
properly raised the issue. 

[**P35] The default-recovery mechanism approved 
by the PUCO is unlawfiil according to the Consumers' 
Counsel because no statutory or regulatory provisions in 
Ohio expressly permit that kind of financial protection to 
be given to an [*402] electricity distributor like DP&L. 
Notably, though, the Consumers' Counsel cites no statu­
tory provisions that disallow the practice either. 

[**P36] R.C. 4928.08(B) requires CRES providers 
to "provid[e] a financial guarantee sufficient to protect 
customers and electric distribution utilities from default," 
and Ohio Adm.Code 490l:l-24-08(C) allows an electric­
ity distributor (like DP&L) to "apply for relief at the 
PUCO if a CRES provider fails to maintain such a guar­
antee. Those provisions ~ the only ones cited by the 
Consumers' Counsel -- do not prevent the PUCO from 
approving the kind of additional financial protections 
given to DP&L to ensure that it will not incur losses 
when a CRES provider in its territory defaults. 

[**P37] As one witness testified before the PUCO 
about this so-called default recovery rider, it "establishes 
a reasonable and appropriate process for the recovery by 
DP&L of prudently incurred costs of a CRES provider 
default * • • [and] will protect DP&L from costs that 
DP&L may incur to procure replacement power to serve 
customers who had been served by a defaulting CRES 
provider." Anodier witness testified that because DP&L 
does not select CRES providers (customers do), and be­
cause DP&L does not benefit from CRES providers' ser­
vices (customers do), it is reasonable for the customers 
of a CRES provider to reimburse an electricity distribu­
tor such as DP&L for the out-of-pocket costs DP&L in­
curs when the CRES provider defaults. Testimony before 
the PUCO also indicated that similar default recoveiy 
mechanisms currently protect natural gas distributors. 

[•*P38] The PUCO cited and agreed with all of 
that testimony, stating in its February 2005 order that die 
default recovery mechanism "is not prohibited by any 
current statute or rule" and is in fact "permissible under 
the current statutory system." The likelihood that DP&L 
will ever invoke the default recovery mechanism is 
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small, the PUCO noted, but it is "a reasonable method to 
spread the risk ofthe competitive market." 

[«*P3g] jj,e PUCO's findings as to the reasonable­
ness of this particular provision of the 2004 agreement 
are supported by the record, and its legal conclusion that 
the provision is not unlawful is correct. The order, there­
fore, allowing DP&L to recover from a CRES provider's 
customers any of DP&L's out-of-pocket costs resulting 
from the default ofthe CRES provider was both reason­
able and lawful. 

Conclusion 

(•*P40] For the reasons explained above, the order 
ofthe PUCO that allowed DP&L (I) to shift from CRES 
providers to DP&L's customers the costs that DP&L in­
curred to update its computer software in order to pro­
vide consolidated customer bills for CRES providers in 
its territory and (2) to recover from a 1*403] CRES pro­
vider's customers any of DP&L's out-of-pocket costs 

resulting torn the default ofthe CRES provider was both 
reasonable and lawful. The PUCO fully explained the 
rationale [*** 1162] for its order, evidence in the record 
supports the PUCO's decision, and the order is not incon­
sistent with any statutory or regulatory requirements. 
Therefore, the order of the PUCO is affirmed, nl 

nl In accordance widi S.Ct,Prac,R. 1X(8), 
the Consumers' Counsel filed a list of additional 
authorities before the oral fu'gument in this case. 
That list of citations was timely filed, atid we 
therefore deny the PUCO's and DP&L's motions 
to strike the list. 

Order affirmed. 

MOYER, C.J., RESNICK, PFEIFER, LUNDBERG 
STRATTON, O'CONNOR and LANZFNGER, JJ., con­
cur. 


