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^uco 
B E F O R E ^ 

T H E PUBLIC UTILITIES COMMISSION OF O H I O 

Buckeye Energy Brokers, Inc. 
Com.pIainant, 

v. 

Ohio Edkon Company, 
The Cleveland Electric lUiiminating 
Company and FirstEnergy Corp. 

Respondents, 

Case No. 06-835-EL-CSS 

APPLICATION FOR REHEARING 

Buckeye Energy Brokers, Inc. pursuant to Ohio Rev. Code §4903.10 hereby applies for 

rehearing of the Entty (February 7, 2007) issued by the Public Utilities Commissiofl of Ohio 

C*PUCO" or "the Commission") granting Respondents' motion to dismiss for failure to state a 

claim i^jon which reHef may be granted. 

Buckeye Energy Brokers, Inc. submits that the Commission's Entty (February 7, 2007) was 

unreasonable and unlawful in the foUowing particulars: 

The ruling improperly finds that Con^lainants cannot prove a set of facts entitling it 
to relief and considers matters outside die four comers of the complaint; namely. 
Exhibit A to Respondents' Motion to Dismiss, tiie NOPEC Agreement and, thereby 
improperly converting the Motion to Dismiss to a Motion for Summary Judgment 
without proper notice. 

The Commission's decision is contrary to Ohio Qv. R 8 iiMofar as Complainant has 
set forth a claim for reUef and Complainant's pleadings have not been construed to 
do substantml justice. 



For the foregoing reasons. Complainant respectfully requests rehearing on the Commission's 

February 7,2007 entry granting Respondents' Motion to Dismiss. 

Respectfiiliy submitted. 

CAROL L. GASPER, ATTORNEY AT 
LAW, LLC. 

Carol L. Gasper (004045 
10 W. Streetsboro St, Suite 301 
Hudson, Ohio 44236 
Phone: (330) 656-4245 
Fax: (216) 937-0295 
cig@clgasperlaw.com 

Attomey for Complainant 
Buckeye Energy Brokers, Inc. 

mailto:cig@clgasperlaw.com


BEFORE 
T H E PUBLIC UTILITIES COMMISSION OF O H I O 

Buckeye Energy Brokers, Inc. 
Complainant, 

V. 

Ohio Edison Company, 
The Cleveland Electric lUuminating 
Company and FirstEnergy Corp. 

Respondents, 

Case No. 06-835-EL-CSS 

MEMORANDUM I N SUPPORT 

I. Introduction 

Buckeye E n e i ^ s claims against the Respondents are legally sufficient to withstand a motion 

to dismiss for failure to state a claim upon which relief may be granted. The essence of Buckeye 

Energy's claims in this action is that the Respondents provided power, directiy or indirectiy, at 

discounted generation rates, to customers within the Nortiieast Ohio PubHc Energy Council 

("NOPEC") a^regated municipalities, contrary to filed rate plans and in violation of statutory 

prohibitions against unfair advantage, unfair competition, and abuse of market power (Ohio Rev-

Code §§ 4905.33, 4905.35, 4928.17, and OAC 4901:1-20-16). The claims are not contractual in 

nature and, therefore, do not depend upon a showing that the NOPEC Agreement is between the 

pubUc UtiUties and NOPEC (as compared to an agreement between FitstEnergy Solutions and 

NOPEC). 

The NOPEC Agreement was referenced specifically for the first time in Respondents' 

Motion to Dismiss and Motion to Strike "Reply" Pleadings as Respondents argued that the 

Complaint should be dismissed because the discounts were not being provided by either CEI or 

OE, but, instead, FES, a CRES provider. The NOPEC Agreement was produced in lai^ly redacted 

format, with entire pages blacked out 

Buckeye filed a "Heply Response" and "Supplemental Response to Respondent's Answer" 

respectively on August 4, 2006 and August 8, 2006 (coUectively, 'Tleply Responses"). The Reply 



Responses induded reference to a copy of an Ohio Edison end user billing showing a NOPEC 

Generation Discount without reference to FirstEnergy Solutions, thereby setting forth operative 

facts supporting Buckeye's claims that the discounts were coming fi:om the named public utihties, 

not FES. Further, the Reply Responses indude a claim for "slamming" in violation of 4928.20 

insofar as no opt-out notices were docketed to Case Number 00-2317-EL-GAG. The Commission 

notes in its Febmary 7, 2007 Entty that the Reply Responses are not contemplated by the 

Commission's rules and that the Commission was not contacted to request permission to make 

these filings. . 

The Commission's Febmary 7, 2007 Entry finds that Complainant failed to state a claim 

upon which reUef may be granted, finding, in pertinent part, at paragraph 10: 

*'The NOPEC agreement, provided as Exhibit A, is persuasive and supports die 
Companies' position that CEI and OE do not provide discounted rates to any 
person or organization ....If an electric distribution utiHty were to provide 
below-tariff rates in violation of Ohio law, we would order that EDU to 
discontinue that practice." 

IL Argument 
A. The ruling improperly finds that Complainants cannot prove a set of facts 

entitling it to reUef and considers matters outside the foiu comets of the 
complaint; namely, Exhibit A to Respondents ' Motion to Dismiss, the N O P E C 
Agreement and, thereby improperly converting the Motion to Dismiss to a 
Motion for Summary Judgment without proper notice. 

Complainant did not attach a copy of the NOPEC Agreement to its pleadings, not do any of 

its daims requite a NOPEC Agreement (whether between NOPEC and the pubHc utUities or 

NOPEC and FES) to be legally suffident. The claims are based on the statutory requirements and 

prohibitions as compared to the business practices ofthe public utilities and its holding company —what they did or did 

not do. The claims are not contractual in nature. At this stage of pleadings. Complainant is only required to 

give notice of the allc^tions against Respondents. Suffident facts are plead to support 

Complainant's daims of unfair advantage, unfair competition, and abuse of market power, Ohio 

Rev. Code §§ 4905.33, 4905.35,4928.17, and OAC 4901:1-20-16. 

Notably, paragraph 12 of the Complaint references a letter FirstEnergy Solutions (FES) sent 

to Buckeye in which FES states that it did not provide the discounts. Paragraph 13 states that end 

users are receiving these discounts tiirough the pubhc utilities. These aUegations of the Complaint 

show that the NOPEC Agreement is simply not the dispositive fact as to whether un^i t practices 

occurred. Suffident facts are plead to support Complainantfs claims of unfair advantage, unfair 
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competition, and abuse of market power, Ohio Rev. Code §§ 4905.33, 4905.35, 4928.17, and OAC 

4901:1-20-16. 

Whether the NOPEC Agreement is between the public utilities and NOPEC or FirstEnergy 

Solutions and NOPEC is an evidentiary matter, not a pleading matter, which may or may not tend 

to support Complainant's claims of unfair advantage, unfair competition, and abuse of market 

power, Ohio Rev. Code §§ 4905.33, 4905.35, 4928.17, and OAC 4901:1-20-16. Respondents argue 

that Complainant's claim that the public utihties provide the discount is "patently false" and offer in 

support the NOPEC Agreement as an attached Exhibit The Commission's determination that the 

NOPEC Agreement is "persuasive" is tantamount to a summary judgment ruling without notice and 

opportunity to be heard, contrary to law. 

A motion to dismiss for Allure to state a claim is procedural in nature and merely tests the 

suffidency of the complaint State ex rel. Hanson v. Guernsey Cty. Bd. of Comm., 65 Ohio St.3d 542, 549, 

1992-Ohio-73, 605 N.E.2d 378. All factual aUegations in the complaint must be accepted as tme 

and aU reasonable inferences are to be drawn in favor of the non-moving party. Mitchell v. Lamon 

(1988), 40 Ohio St.3d 190, 194, 532 N.E.2d 753. Dismissal is only appropriate where it appears 

"beyond doubt that the plaintiff can prove no set of facts in support of the claim whkh would 

entide plaintiff to relief." Lindojv P. City of North Royalton (8* Dist. 1995), 104 Ohio App.3d 152, 661 

N.E.2d 253. Plaintiff is not required to prove its case at the pleading stage. Hildreth Mfg., U L C v. 

Semco, Inc. (3"* Dist 2003), 151 Ohio App.3d 693, 2003-Ohio-741, 785 N.E.2d 774. In fact, evidence 

necessary to prove a claim is ofiien not obtained until the plaintiff has been allowed to conduct 

discovery. Id. at 717. 

A court may not rdy upon any materials or evidence outside the complaint in considering a 

motion to dismiss. State ex reL Fuqua v. Alexander (1997), 79 Ohio St 3d 206, 207, 680 N.E. 2d 985. 

If a motion to dismiss or opposing memoranda refers to or depends on matters outside the 

pleadings, the court must convert the motion to dismiss into a Civ. R. 56 (C) summary judgment 

motion or deny the motion to dismiss. See Civ R. 12 (B); State ex rel The V. Cos. V. Marcshall (1998), 

81 Ohio St 3d 467, 470. If the Court converts the motion to dismiss to a motion for summary 

judgment the court must give the parties notice and a reasonable opportunity to present all the 

available evidence that Civ, R. 56 (C) permits. Failure to notify parties is reversible error. Non-

F^mphyees of Chateau Estates Resident Assn. v. Chateau Estates, L/d. (Ohio App. Dist. 2), not reported in 

N.E. 2d, 2004 WL 15877234 at TJ 57(finding that the trial court erred in granting a motion to dismiss 

where the judgment entty plainly stated that the court had considered an affidavit attached to the 



motion to dismiss). Therefore, as long as there is a set of facts, consistent with the plaintiffs 

complaint, which would aUow the plaintiff to recover, the court may not grant a defendant's motion 

to dismiss. See Cincinnati v. BereUa XJ.SA. Corp. (2002), 95 Ohio St 3d 416, 768 N.E. 2d 1136. 

Ohio Civ. R. 56 (C) provides an exdusive Ust of permissible documentary evidence tiiat may 

be utilized in a summary judgment exercise: affidavits, transcripts of evidence in the pending case, 

written stipulations. Manjmss v. Sifgo's, (W^ Dist. 2002), not reported in N.E. 2d, 2002 WL 31886676, 

at T|10 (dting Draa^l v. Comicelli (1997) 124 Ohio App. 3d 563). Other documentary evidence may be 

admitted; however, it must be introduced by an affidavit which comports with Ohio Civ. R. 56(E). 

Manfrass, supra 

Were the Commission to reconsider its Febmary 7, 2007 Entry and convert this to a 

summary judgment motion, only then woidd Complainant be afforded its right to attack the 

evidence submitted by Respondents - The NOPEC Agreement, Exhibit A to the Motion to 

Dismiss- not accompanied by an affidavit as would be required under Ohio Civ. R. 56 (C). Further, 

were the Commission to reconsider its dedsion. Complainants would be able to put forth evidence 

showing that the discounts are coming from the pubUc utiUties as supported by evidence, including, 

without limitation: (1) Opt-out forms with terms and conditions were not sent; (2) FES did not send 

out required environmental disclosures; (3) the Ohio Edison and Clevebnd Electric lUuminating 

Company suppUer tariffs effective October 4, 2004 would be violated if FES were the suppUer, and, 

(4) information fi:om end users, induding copies of customer billings clearly showing the discount 

coming firom the pubhc utiUties. 

Altemativdy, were the Commission to reconsider its Febmary 7, 2007 Entry by denying 

Respondents' Motion to Dismiss, this matter could proceed and discovery could be had such that 

evidence, including the NOPEC Agteement as well as end user billings such as that referenced in 

Complainant's Reply Responses could be more appropriately considered. 

B. The Commission's decision is contraiy to Ohio Civ. R 8 insofar as Complainant 
has set forth a claim for relief and Complainant's pleadings have not been 
construed to do substantial justice. 

As detailed herein. Complainant has set forth a claim for reUef in that there is at least one set 

of facts that supports some or aU of its daims in this matter. In addition. Complainant's Reply 

Responses, t h o u ^ perhaps outside the scope of Commission rules, set forth additional operative 

facts that should have been considered. The Commission's dedsion to discoimt these pleadir^. 



when coupled with the dedsion to consider die Respondents' Exhibit A, die NOPEC Agreement, 

leads to a result in which it appears that the Commission is hvoimg the Respondents, in d&:o^tion 

ofOhioCiv,R.8. 

Ohio Civ. R- 8 (A) stetes as foUows, 

" A pleading which sets forth a daim fbr relief vidietbet an original 
claim, counterclaim, cross-claim, or third-party daim, shaU cont^n (1) 
a short and plain statement of the daim showii^ that the plea<^ is 
entitied to reUef, and (2^ a demand for judgmeait for die relief to 
whidi he determines himself entitied- * * ** 

Ohio Civ. R. 8 (E^ provides, "Constmction of pWdings. AU pleadings shall be so construed as to 

do substantial justice." 

The Commission notes in its Entty, that if it were to find that the public utilities were 

permitting discounts in violation of filed rates, it would order the practice to discontinue. Has 

seetns to be a reference to Respondents' aigument that if the practice is ilieg^ tbe Complainant 

would not be able to share in that illegal practice. Cotiq>laioant is not seeking to share in iU gotten 

gains. Radiet, if the practice is foimd to be in violation of the law, Complainant is seeking to be 

made whole to die extent that NOPEC was unjustiy enriched by tbe gain in market share it 

experienced because of die discounts wro t^y passed on by the pubUc utiUties. 

Al&ough a demand for jxidgment is an essentitai element of a complaint^ it is not part of tibe 

statement of claim (See Ohio Civ. R- 8 (A) ) and the demand may be amended prior to trial Ohio 

Qv. R 15. If pleadic^ provides defendant with notice of plaintifFs daims and grounds for those 

claims, omissions in prayer for relief do not bar redress of meritoiicms claims. Pension Benefit Guaranfy 

Corp, p. B. Dayton Tool and Die Co. (6* Dist , 1994), 14 F.3d 1122. 

In this case. Buckeye's demand for relief includes a daim for restimtion pxirsuant to Ohio 

Revised Code §4928.17. Restitution is an equitable remedy used to make an injured party whole. At 

the core of tbe k w of restitution is the prindpal that a person who has been unjustly enriched at the 

expenseofanotheris required to make restitution to the otiier . . . " Restatement (1937), Restitution, 

p . L 

Buckeye is entitied to relkf in equity should it prove the matters alleged in its Complaint 
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IIL Conclusion 

Buckeye E n e i ^ pursuant to Ohio Revised Code §4903.10 and Ohio Adm. Code 4901-35 

(A) respectfully requests that its application for rehearing of the Entry (February 7, 2007) be gtanted 

and requests an expedited mling. 

RespectfuUy submitted. 

CAROL L. GASPER, ATTORNEY AT 
LAW, LLC. 

Carol L. Gasper (UG4w433) 
10 W. Streetsboro St, Suite 301 
Hudson, Ohio 44236 
Phone: (330) 656-4245 
Fax: (216)937-0295 
clg@clg^perlaw.com 

Attomey for Complainant 
Buckeye Energy Brokers, Inc. 



CERTIFICATE O F SERVICE 

The undersigned hereby certifies that on this \D day of fffnircii.^ 2007 a copy of the 

foregoing was forwarded by regular US maU to 

James W. Burk, Esq. 
FirstEnergy Service Company 
76 South Main Street 
Akron, OH 44308 

Helen L. liebman, Esq. 
Jones Day 
325 John H. McConneU Boulevard, Suite 600 
PO Box 165017 
Columbus, Ohio 43216-5017 

Carol L. Gasp 


