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In the Matter of the Joint Apphcation of D J • p Q 
Cincinnati Bell Telephone Company and 
Cincinnati Bell Long Distance For a Waiver 
of Certain of the Commission's Local Service 
Guidelines. 

Case No. 99-1496-TP-UNC 

JOINT COMMENTS 
OF 

AT&T COMMUNICATIONS OF OHIO, INC. 
AND 

MCI WORLDCOM, INC. 

The attorney examiner's entry in this docket of January 11, 2000 invited interested persons 

to file comments regarding the above-entitled joint waiver application of Cincinnati Bell 

Telephone Company ("CBT") and Cincinnati Bell Long Distance ("CBLD") (collectively, the 

"joint apphcants") on or before January 27, 2000. AT&T Communications of Ohio, Inc. 

("AT&T") and MCI WorldCom, Inc. ("MCI WorldCom"), whose unopposed motions to 

intervene in this proceeding are currently pending before the Commission,^ hereby submit the 

following in response to said entry. 

As their joint comments, AT&T and MCI WorldCom incorporate, as if fiilly restated 

herein, the concerns and arguments set forth in the memoranda submitted in support of their 

respective motions to intervene. In addition, AT&T and MCI WorldCom supplement those 

concerns and arguments by including, as Attachment A hereto, an exchange of correspondence 

' AT&T filed its Motion to Intervene and Partial Objection to CBT's Waiver Request on 
December 23,1999. MCI WorldCom filed its Motion to Intervene on December 27, 1999. The joint 
applicants did not oppose either motion. 
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between counsel for AT&T and counsel for CBT which further demonstrates CBT's failure to 

remove all barriers to competitive entry in its service territory, a Commission-established 

condition precedent to a waiver of the separate affihate requirement of LSG II.A.4 sought 

through the application in this case {see In the Matter of the Commission Investigation Relative to 

the Establishment of Local Exchange Competition and Other Competitive Issues, Case No. 95-

845-TP-COI, Entry on Rehearing dated November 7, 1996, at 9-10). As AT&T noted in the 

memorandum accompanying its motion to intervene, part of CBT's failure to meet this standard is 

its continuing reflisal to provide carriers with combinations of unbundled elements, including the 

UNE platform. The attached correspondence reveals the lengths to which CBT vM go to avoid 

its legal obligation to open its market to competition. 

Under the terms of the stipulation that implemented CBT's alternative regulation plan, 

within 45 days of the U.S. Supreme Court's final order in Iowa Utilities Board v. FCC, CBT was 

to notify the stipulating parties in writing whether it intended to reapply for suspension of its 

obligations to provide UNE combinations. This triggering event occurred almost one year ago. 

When asked of its intent, CBT stated that it did not beheve it was obhgated to make such a 

determination until the remand to the FCC was concluded. Although not necessarily agreeing that 

this response was consistent with the terms of the stipulation, AT&T did not challenge this CBT 

position. However, when the FCC issued its Third Report and Order in response to the Supreme 

Court's remand (released November 5, 1999), CBT still did not comply with the requirement to 

provide written notice of intent within 45 days. Thus, AT&T made the written request to CBT 

which is included in Attachment A. 

Rather than complying with its obligation under the stipulation to advise of its intent 

regarding combinations, CBT chose form over substance, claiming that the Third Report and 



Order had not yet been published in the Federal Register. Although absolutely disagreeing with 

CBT's interpretation of its obligation under the stipulation, AT&T and MCI WorldCom would 

note that the Third Report and Order was published in Vol. 65, No. 11 of the Federal Register on 

January 18, 2000, thus ehminating even CBT's "form" argument. Accordingly, AT&T and MCI 

WorldCom expect CBT to comply immediately with the requu-ements of the stipulation. As of 

this date, CBT has still not done so. However, the point, for purposes at hand, is that this 

correspondence shows that CBT has continued to block competition, and, in particular residential 

competition, it its service area^ and has not satisfied the condition precedent to a request for 

waiver of LSG 2.A.4. 

By letter dated January 25, 2000, the joint applicants advised the Commission and the 

parties that it would not be filing initial comments m this case, contending that the apphcation, 

itself, adequately articulates their position. However, this letter does indicate that the joint 

applicants intend to file reply comments to address issues raised by comments filed by other 

parties. AT&T and MCI WoridCom would offer the following observations. 

First, as the parties seeking the waiver of certain of the Commission's Local Service 

Guidelines ("LSG"), CBT and CBLD plainly have the burden of showing that the waivers are 

justified. Far from meeting the "detailed justification" requirement of LSG II.A.2.a, the joint 

apphcation now before the Commission contains only vague, general comments regarding the 

state of competition and contains no rationale which would support excusing the joint apphcants 

fi-om the LSG requirements in question or according CBT and/or CBLD a different treatment 

^ AT&T and MCI WorldCom would note that in a very short time after the UNE platform 
became available in New York, they were serving in over 500,000 residential customers. 



than other similarly situated providers. If, as their January 25, 2000 letter mdicates, the joint 

applicants are content to stand on the application as filed, AT&T and MCI WoridCom submit 

that, for those reasons set forth above and in their earlier memoranda, the apphcation should be 

denied out of hand. 

Second, the joint applicants' decision to defer their response to the issues raised by AT&T 

and MCI WorldCom until then reply comments serves to deny the Commission the benefit of a 

fiill exchange between the parties prior to determining the future course of this proceeding. 

AT&T and MCI WorldCom respectfully submit that fairness dictates they be given an opportunity 

to respond to these comments, either through filing a surreply or by participating in the hearing 

which should be ordered if the Commission finds that the joint application should not be denied 

out of hand. Clearly, the joint application cannot be granted based on the information now before 

the Commission. 

Respectfiilly submitted. 

Ik •>J2a% 
i / ^ 

AND 
Benita A. Kahn 
VORYS, SATER, SEYMO] 
PEASE, LLP 
52 E. Gay St. 
PO Box 1008 
Columbus, Ohio 43216-1008 
(614)464-6400 

UA-
David J. Chorzempa 
AT&T Corporation 
227 West Monroe Street 
13 th Floor 
Chicago, Ilhnois 60606 
(312)230-3503 

Attorneys for 
AT&T Communications of Ohio, Inc. 

Barth E. Royer 
Judith B. Sanders 
BELL, ROYER & SANDERS CO., LPA 
33 South Grant Avenue 
Columbus, Ohio 43215-3927 
(614)228-0704 

^ 0 ^ h^. 7k 
David W. McGann 
MCI WoridCom, Inc. 
Suite 3700 
205 North Michigan Avenue 
Chicago, Illinois 60601 
(312)470-4784 

Attorneys for MCI WoridCom, Inc. 
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ATTACHMENT A 



ATBT 

David J. Chorzempa Suite 1500 
Attorney 222 West Adams Street 

Chicago. IL 60606 
312 230-3503 
FAX 312 230^210 

January 5,2000 

VIA OVERNIGHT MAIL 

Douglas E. Hart 
Frost & Jacobs 
2500 PNC Center 
201 East Fifth Street 
Cincinnati, Ohio 45202 

Re: PUCO Case No. 96-899-TP-ALT 

Dear Doug: 

As you may l̂ now, pursuant to its alternative regulation plan, CBT was 
obligated to provide notice of whether it intended to seek a suspension of 
its obligation to provide combinations of unbundled network elements if 
the United States Supreme Court overturned the Eighth Circuit's decision 
in Iowa Utilities Bd. v. FCC, 120 F.3d. 753 (1997) and, most specifically, 
the Eighth Circuit's vacatur of 47 C.F.R. § 315(b). 

On January 25,1999, the Supreme Court did just that. The Court 
overturned the Eighth Circuit and reinstated Rule 315(b), which forbids an 
incumbent from separating already-combined network elements before 
leasing them to a competitor. However, on unrelated grounds, the Court 
also vacated 47 C.F.R. § 319. which detailed the network elements that 
incumbents must provide pursuant to the 1996 Telecommunications Act. 
The Court remanded to the FCC the issue of what network elements an 
incumbent must make available. 

Soon thereafter, Mr. Donald Marshall, Assistant Vice President of 
Regulatory Affairs at CBT. sent a letter to the intervening parties indicating 
that because the list of unbundled elements was subject to FCC remand, 
CBT would await the results of such remand order before making any 
decision regarding a suspension request. No party objected to this letter. 

ax 
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Since that time, on November 5,1999, the FCC's remand order was 
released. In the Matter of Implementation of the Local Competition 
Provisions of the Telecommunications Act of 1996. Third Report and 
Fourth Further Notice of Proposed Rulemaking. CC Docket No. 96-98, rel. 
November 5, 1999. That order specifically defines the unbundled network 
elements that incumbents like CBT must make available to requesting 
can-iers. That order, in combination with 47 C.F.R. § 315(b), obligates 
CBT to provide, at the very least, combinations of network elements that 
currently exist in its network. 

It has now been two months since the FCC's order, yet CBT has not given 
any notice that it intends to seek a suspension of this obligation. Since 
CBT has not sought to avoid this legal obligation, AT&T can only assume 
that CBT intends to comply with the law and provide combinations of 
network elements, including the combination commonly referred to as the 
unbundled network element platform. 

AT&T, therefore, requests that CBT indicate its intent by responding to this 
letter within ten (10) calendar days. If CBT intends to seek a suspension 
of its legal requirement to provide combinations of network elements, I 
would further request that CBT indicate when it will file this suspension 
request. I remind you that pursuant to its alternative regulation plan, CBT 
committed to "support an expeditious resolution" of this suspension 
request. Once CBT has made its intent clear, it may be necessary to 
schedule a prehearing conference to detemiine when CBT will file 
additional TELRIC cost studies pricing the combinations of network it is 
now obligated to provide. 

Very truly yours 

David 

cc: Attached service list via regular mail 
DJC/er 



SERVICE LIST 

Douglas E. Hart, Esq. 
Frost & Jacobs 
2500 PNC Center 
201 E. Fifth Street. P. O. Box 5715 
Cincinnati OH 45202-4182 

Roger P. Sugamnan 
R. Kevin Kerns 
Kegler. Brown, Hill & Ritter 
65 East State Street, Suite 1800 
Columbus OH 43215 

Stephen M. Howard 
Vorys, Sater, Seymour and Pease 
52 E. Gay Street 
Columbus, Ohio 43216-1008 

Marsha R, Schermer 
Vice President - Regulatory Affairs 
Midwest Region 
Time Warner Communications 
65 E. State Street. Suite 1800 
Columbus, Ohio 43215 

Jane Van Duzer 
MCI Telecommunications Corp. 
205 N. Michigan Avenue, Ste. 3700 
Chicago IL 60601 

Dennis K. Muncy, Esq. 
Meyer, Capel, Hirschfield, Muncy, 
Burnham Athenaeum Building 
306 West Church Street 
Champaign. Illinois 61826-6750 

Judith B. Sanders 
Barth Royer 
Bell, Royer & Sanders Co., L.P.A. 
33 South Grant Avenue 
Columbus OH 43215-3927 

Langdon D. Bell 
Bell. Royer & Sanders Co.. LPA 
33 S.Grant Avenue 
Columbus, Ohio 43215 

Boyd B. Fern's 
Muldoon & Fenis 
2733 W. Dublin-Granville Road 
Columbus, Ohio 43235-4268 

Ellis Jacobs 
Attorney at Law 
Legal Aid Society of Dayton 
333 W. First Street, Suite 500 
Dayton. Ohio 45402 

Henry T.Kelly 
O'Keefe, Asheden, Lyons & Ward 
30 North LaSalle 
Suite 4100 
Chicago. Illinois 60602 



David C. Bergmann 
Thomas J. O'Brien 
Richard W. Pace, Sr./Terry L. Otter 
Office of Consumers Counsel 
77 S. High Street. 15th Floor 
Columbus, Ohio 43266-0550 

Lee T. Lauridsen, Esq. 
Senior Attorney 
Sprint Communications Company L. P. 
8140 Ward Parkway 5E 
Kansas City, Missouri 64114-0417 

Sally W.Bloomfield 
Bricker & Eckler 
100 South Third Street 
Columbus, Ohio 43215 

Thomas E. Taylor, Esq. 
Cincinnati Bell Telephone Compa 
201 E. Fourth Street 
Cincinnati, Ohio 45202 

Eric J. Branfman, Esq. 
Swidler Berlin Shereff Friedman, L.L. 
3000 K Street, N.W. 
Washington, DC 20007-5116 

Sheldon A. Taft. Esq. 
Vorys, Sater, Seymour and Pease 
52 E. Gay Street. P.O. Box 1008 
Colunr*us. Ohio 43216-1008 

Steven T. Nourse 
Assistant Attorney General 
Public Utilities Section 
180 East Broad Street. 7th Floor 
Columbus. Ohio 43215 

Dwight Nodes 
Attorney Examiner 
Legal Department 
180 E. Broad Street, 7th Floor 
Columbus, Ohio 43215 

Brenda J. Hoskins, President 
Answering Exchange, Inc. 
120 W. Fifth Street. Suite 1300 
Cincinnati, Ohio 45202 

Christopher Holt. Esq. 
Assistant General Counsel 
Regulatory and Corporate Affairs 
CORECOMM LIMITED 
110 East 59th Street 
New York, NY 10022 

Pamela S. Miller, Esq. 
Assistant General Counsel 
CoreComm Newco. Inc. 
450 West Wilson Bridge Road 
Worthington, Ohio 43085 



FROST <i JACOBS LLR 
2500 PNC CENTER 

201 EAST FIFTH STKEET 

CINCINNATI, OHIO 45202-4182 
(513) 651-6800 • FACSIMILE: (513) 651-6981 
WWW.FROJACOOM 

DOUGLAS E. HART 
dhart@frojac.com 
(513)651-6709 

COLUMBUS OFFICE 

O s OxuMBus, Surre 1000 
10 WEST BROAD STBEET 
OouAiBus, OHIO ^115-3461 
(614)464-1211 
FACSIMILE: (614) 464-1737 

MflJCLETCWN OncE 
400 ffBisr NAHOHAL BANC BuiuxNC 
2 NORTH MAIN STKKT 
MiDDUjcwN, OHIO 45042-1961 
(S13) 422.2001 
FACSIMILE: (513) 422-3010 

\ 

KEHRKXV (3mcE 
1100 VINE ( > ^ T B I TOVER 
333 WEST VINE STMET 
IcxDoaroH, t^NTUccr 40S07-1634 
(606) 254-1100 
FACSUULE:<606) 253-2990 

January 14,2000 

David J. Chorzempa, Esq. 
AT&T Law Department 
227 West Monroe Street 
Chicago, IL 60606 

CP 

Re: PUCO Case No. 96-899-TP-ALT ', 

Dear Dave: 

This is in response to your letter of January 5,2000. We respectfully disagree with your 
conclusions with respect to the necessity for CBT to either provide combinations of network 
elements or seek an extension of its § 251(f) suspension. The FCC's remand order is not 
effective until 30 days after publication in the Federal Register. At this time, the UNE remand 
order has not yet been published in the Federal Register. Furthermore, the FCC declined to 
interpret the scope of the term "currently combines" contained in § 51.319(b) until the Eighth 
Circuit issues its decision on remand with respect to §§ 5l.319(c)-(f). Until the rules go into 
effect and the FCC clarifies the scope of the combination requirement, CBT beheves that its 
suspension request remains in place. In addition, there may be appeals of the UNE remand 
order, leaving additional uncertainty as to which UNEs must be offered on an unbimdled basis. 
In any event, CBT has offered and continues to offer certain loop/transport combinations, which 
obviate the need for either local switching or the UNE platform in order for CLECs to provision 
local service. 

Very truly yours, 

FROST & JACOBS LLP 

DEH: 
cc: All parties 
727603.02 

/U 
Douglas E. Hart 

http://www.frojacoom
mailto:dhart@frojac.com


CERTIFICATE OF SERVICE 

I hereby certify that a true copy of the foregoing motion and memorandum has been 
served upon the persons and parties listed below by first class mail, postage prepaid, this 27th day 
of January 2000. 

Barth E. Royer 

Christopher J. Wilson 
Cincinnati Bell Telephone Company 
201 East Fourth Street 
Room 102-620 
Cincinnati, Ohio 45201 

Timothy L. Shindeldecker 
Cincinnati Bell Long Distance 
36 East Seventh Street 
Suite 2300 
Cincinnati, Ohio 45202 

David C. Bergmann 
Assistant Consumers' Counsel 
Ohio Consumers' Counsel 
77 South High Street 
15th Floor 
Columbus, Ohio 43266-0550 


