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Kravitz, Brown & Dortch, LLC 
Attorneys at Law 

Max Kravitz 
Janet Kravitz 
Paula Brown 
Michael D. Dortch 
Jacob Cairns 
Lori A. Catalano 
Kristopher A. Haines 

145 East Rich Street 
Columbus, Ohio 43215-5240 

614.464.2000 

fax 614.464.2002 

mdortch(a)kravitzllc.com 

Ms. Renee Jenkins 
Chief, Docketing Division 
Public Utilities Commission of Ohio 
ISO East Broad Street 
13*̂  Floor 
Columbus, OH 43215 

Subject: 

Dear Ms. Jenkins: 

Febmary 2,2007 

Of Counsel: 
William H. Bluth* 

*Also admitted in NY 
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Enclosed please find an original and fifteen copies of the following two documents: 

• Cinergy Corp.'s Motion to Intevene and Memorandum in Support, and 
• Cinergy Corp.'s Motion in Liminie 

Please accept the original and fourteen copies of each document for the Commission's files, and 
return the remaining copy to me via to the individual who delivers the documents to you. You 
may call me if you have any questions concemmg this filing. 

As always, your attention is appreciated. 

Very tmly yours? 

Michael D. Dortch 

cc: Service List (via electronic service) 

"This is to certify that the iKsages appearing are an 
accurate and complete reproduction of a case file 
docuiEent delivered in the regular course of bueiae^a. 
Technician ^ 3̂  r^ Date Proceased "^\/;^\on — 
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BEFORE 
THE PUBLIC UTILITIES COMMISSION OF OHIO 

In the Matter of the Application of The 
Cincinnati Gas & Electric Company to 
Modify its Non-Residential Generation 
Rates to Provide for Market-Based 
Standard Service Offer Pricing and to 
Estabhsh a Pilot Alternative 
Competitively-Bid Service Rate Option 
Subsequent to Market Development 
Period. 

In the Matter of the Application of The 
Cincinnati Gas & Electric Company for 
Authority to Modify Current Accounting 
Procedures for Certain Costs Associated 
With The Midwest Independent 
Transmission System Operator. 

In the Matter of the Application of The 
Cincinnati Gas & Electric Company for 
Authority to Modify Current Accounting 
Procedures for Capital Investment in its 
Electric Transmission And Distribution 
System And to Establish a Capital 
Investment Reliability Rider to be 
Effective After the Market Development 
Period. 

In the Matter of the Application of The 
Cincinnati Gas & Electric Company to 
Modify its Fuel and Economy Purchased 
Power Component of its Market-Based 
Standard Service Offer. 

In the Matter of the Application of Duke 
Energy Ohio, Inc., to Adjust and Set its 
System Reliability Tracker. 

In the Matter of the Application of Duke 
Energy Ohio, Inc., to Adjust and Set its 
System Reliability Tracker and Market 
Price. 

^o ô 

Case No. 03-93-EL-ATA 

Case No. 03-2079-EL-AAM 

Case No. 03-2081-EL-AAM 
Case No. 03-2080-EL-ATA 

Case No. 05-725-EL-UNC 

Case No. 06-1069-EL-UNC 

Case No. 05-724-EL-UNC 



Li the Matter of the Application of 
Duke Energy Ohio, Inc. to Modify its 
Fuel and Economy Purchased 
Power Component of Its Market-Based 
Standard Service Offer. 

In the Matter of the Application of Duke 
Energy Ohio, Inc., to Adjust and Set the 
Annually Adjusted Component. 

Case No. 06-1068-EL-UNC 

Case No. 06-1085-EL-UNC 

CINERGY CORP.'S 
MOTION TO INTERVENE 

FOR THE LIMITED PURPOSE OF ALLOWEsTG IT TO PROTECT 
CERTAIN CONFIDENTIAL INFORMATION 

Cinergy Corp., by and through its attomeys and pursuant to O.A.C. Section 4901-1-11, 

respectfully moves this Commission for leave to intervene in this proceeding for the limited 

purpose of protecting certain confidential information that belongs to Cinergy Corp., including 

without limitation, a contract between itself and another entity. The basis for this motion is set 

forth in the attached memorandum in support, which is incorporated by reference herein. 

Respectfully submitted, 

Michael D. Dortch (0043897) 
KRAVITZ, BROWN & DORTCH, LLC 
145 East Rich Street, Suite 2100 
Columbus, OH 43215 
(614)464-2000 
(614)464-2002 (fax) 
mdQrtch(%kravitzllc.com 

Attomeys for 
CINERGY CORP. 



MEMORANDUM IN SUPPORT OF CINERGY CORP.'S 
MOTION TO INTERVENE 

FOR THE LIMITED PURPOSE OF ALLOWING IT TO PROTECT 
CERTAIN CONFIDENTL\L INFORMATION 

I. INTRODUCTION 

Pursuant to O.A.C. Section 4901-1-11, the Pubhc Utihty Commission of Ohio should 

grant Cinergy Corp. ("Cinergy") leave to intervene in this proceeding for the Hmited purpose of 

protecting confidential information that belongs to it. Cinergy is otherwise unable to protect its 

substantial mterest in preventing pubhc disclosure and inaccwate description thereof, since its 

interests are not and cannot be adequately represented by any party to this proceeding. 

IL BACKGROUND 

On November 22, 2006, the Ohio Supreme Court issued its opinion in the case of Ohio 

Consumers' Counsel v, PUCO, 111 Ohio St. 3d 300, 2006-Ohio-5789. Among other things, the 

Court remanded cases number 03-0093-EL-ATA, 03-2079-EL-AAM, 03-2080-EL-ATA and 03-

2081-EL-AAM to this Commission with instructions that this Commission determine whether 

so-called "side-agreements" - alleged agreements between The Cincinnati Gas & Electric 

Company ("CG&E") and certain parties to those cases - impact the determination made by this 

Commission that the May 19, 2004 stipulation among certain parties to those proceedings was 

the result of "serious bargaining." 

On November 30, 2006, the Attorney Examiner in these cases issued an Entry in which 

CG&E, now known as Duke Energy-Ohio, Inc. ("DE-Ohio") was Ordered to ". . . disclose to 

OCC the information requested with regard to side agreements." CG&E properly responded to 

this Entry on December 7,2006. 



On December 13, 2006, however, OCC abruptly and dramatically expanded the scope of 

the information it was seeking by requesting the issuance of a subpoena duces tecum for all 

agreements, and all communications or documents regarding any agreements, between Duke 

Energy Retail Services, Inc. ("DERS") or any affiliate of DERS and any customer of DE-Ohio. 

On December 20, 2006, DERS moved to quash OCC's subpoena and requested the 

issuance of a protective order. On January 2, 2007, the attorney examiner issued an entry that 

grants in part, and denies in part, DERS motion to quash. By granting DERS' motion in part and 

denying it in part, the attomey examiner limited the scope of OCC's subpoena somewhat. 

Pursuant to the attomey examiner's mling, OCC is entitled to production of agreements between 

DERS or DERS affiliates and customers of DE-Ohio who are current or past parties to these 

proceedings and which are also within the possession, custody or control of DERS. 

Cinergy is a party to one contract that meets the first portion of these criteria. Rather than 

expend resources debating whether the agreement was within the possession, custody or control 

of DERS, Cinergy has produced the agreement to OCC. However, the agreement is between 

Cinergy and another party, and Cinergy is entitled to protect the information within that 

agreement and protect itself fi-om inaccurate description of the agreement and use harmful to 

Cinergy based on such inaccurate description. Accordingly, Cinergy seeks limited status before 

this Commission in order to protect this confidential business contract from public disclosure. 

IIL LAW AND ARGUMENT 

A. This Commission's Standard Regarding Intervention 

Under O.A.C. Section 4901-1-11(A), upon timely motion, any person must be permitted 

to intervene in a proceeding upon a showing that: 

(2) The person has a real and substantial interest in the proceeding, and the 
person is so situated that the disposition of the proceeding may, as a practical 



matter, impair or impede his or her ability to protect that interest, unless the 
person's interest is adequately represented by existing parties. 

Further, O.A.C. 4901-1-11(B) provides the following factors m considering requests to 

intervene: 

(1) The nature of the person's interest; (2) The extent to which the person's 
interest is represented by existing parties; (3) The person's potential contribution 
to a just and expeditious resolution of the issues involved in the proceeding; and 
(4) Whether granting the requested intervention would unduly delay the 
proceeding or unjustly prejudice any existing party. 

B. Cinergy should be permitted to intervene to protect its interest in 
preventing public disclosure of its confidential information. 

As described above, any person should be permitted to intervene in a proceeding upon a 

showing that the person has a real and substantial interest in the proceeding and the person is so 

situated that the disposition of the proceeding may impair or impede his or her ability to protect 

that interest. O.A.C. Section 4901-1-11(A)(2). Cinergy Corp. has a real and substantial interest 

in this proceeding, as a confidential agreement to which it is a party is being compelled to be 

produced to the OCC, a public agency which could in turn be compelled to release that 

information into the public domain. Additionally, OCC has made plain its intent to seek 

admission of the contract and use it for purposes that may result in harm to Cinergy and its 

ability to enter transactions beneficial to Cinergy, counterparties, and the community.̂  

Despite the status of certain of its affiliates as parties to these proceedings, no other party 

to this proceeding adequately represents the interests of Cinergy. Neither DERS nor DE-Ohio, 

for example, have standing to move for a protective order limiting production of Cinergy's 

property or for a motion in liminie holding that the agreement is irrelevant to the issues 

remanded by the Ohio Supreme Court. Inasmuch as others participating in these proceedings do 

' In re DE-Ohio's Remand Case, 03-93-EL-ATA et a l (Apphcation for Rehearing) (February 1, 2007). 



not adequately protect Cinergy's interests, it is inappropriate to compel discovery of its contracts, 

and perhaps ultimately determine whether the information contained within that contract is 

entitled to protection, without the participation of Cinergy itself 

Finally, permitting Cinergy to intervene for the sole purpose of protecting its confidential 

information will not unduly delay the proceeding or unduly prejudice any existing party. Under 

these circumstances, Cinergy should be permitted to intervene in this proceeding for the hmited 

purpose of protecting its confidential information. 

IV. CONCLUSION 

For the foregoing reasons, this Commission should GRANT Cinergy's Motion to 

Intervene for the limited purposes of protecting from disclosure any confidential information or 

agreements that is the exclusive property of Cinergy. 

RespectfiUlyS^mitted, 

Michael D. Dortch (0043897) 
KRAVITZ, BROWN & DORTCH, LLC 
145 East Rich Street, Suite 2100 
Columbus, OH 43215 
(614)464-2000 
(614)464-2002 (fax) 
mdortch(g),kravitzllc. com 

Attomeys for 
CINERGY CORP. 



CERTIFICATE OF SERVICE 

I certify that a copy of the foregoing was served electronically on the following parties 
this 2nd day of February 2007. 

Michael D. Dortch 

EAGLE ENERGY, LLC 
DONALD I. MARSHALL, PRESIDENT 
4465 BRIDGETOWN ROAD SUITE 1 
CINCINNATI OH 45211-4439 
Phone:(513)251-7283 

SKIDMORE SALES & DISTRIBUTING 
COMPANY, INC. 
ROGER LOSEKAMP 
9889 CINCINNATI-DAYTON RD. 
WEST CHESTER OH 45069-3826 
Phone: 513-755-4200 
Fax: 513-759-4270 

Intervener 

AK STEEL CORPORATION 
LEE PUDVAN 
1801 CRAWFORD ST. 
MIDDLETOWN OH 45043-0001 

BOEHM, DAVID ESQ. 
BOEHM, KURTZ & LOWRY 
36 EAST SEVENTH STREET SUITE 1510 
CINCINNATI OH 45202-4454 

CITY OF CINCINNATI 
JULLA. LARITA MCNEIL, ESQ 
805 CENTRAL AVE STE 150 
CINCINNATI OH 45202-5756 

COGNIS CORPORATION 



35 E. 7TH STREET SUITE 600 
CINCINNATI OH 45202-2446 
Phone:(513)345-8291 
Fax:(513)345-8294 

CONSTELLATION NEWENERGY, INC. 
TERRY S. HARVILL 
1000 TOWN CENTER SUITE 2350 
SOUTHFIELD MI 48075 
Phone: (248) 936-9004 

CONSTELLATION POWER SOURCE, INC. 
MICHAEL D SMITH 
111 MARKETPLACE, SUITE 500 
BALTIMORE MA 21202 
Phone: 410-468-3695 
Fax:410-468-3541 

PETRICOFF, M, 
VORYS, SATER, SEYMOUR & PEASE 
52 EAST GAY STREET P.O. BOX 1008 
COLUMBUS OH 43216-1008 
Phone:(614)464-5414 
Fax:(614)719-4904 

CONSUMERS' COUNSEL, OFFICE OF 

10 WEST BROAD STREET SUITE 1800 

COLUMBUS OH 43215 

HOTZ, ANN 
ATTORNEY AT LAW 
OFFICE OF CONSUMERS' COUNSEL 10 
W. BROAD STREET, SUITE 1800 
COLUMBUS OH 43215 

DOMINION RETAIL, INC. 
GARY A. JEFFRIES, SENIOR COUNSEL 
1201 PITT STREET 
PITTSBURGH PA 15221 
Phone: (412) 473-4129 

ROYER, BARTH 
BELL, ROYER & SANDERS CO,. L.P.A. 
33 SOUTH GRANT AVENUE 
COLUMBUS OH 43215-3900 

FIRSTENERGY SOLUTIONS CORP. 
IRENE PREZELJ, MANAGER, MARKETING 
395 GHANT ROAD GHE-408 

KORKOSZ, ARTHUR 
FIRST ENERGY, SENIOR ATTORNEY 
76 SOUTH MAIN STREET LEGAL 



AKRON OH 44333 

Phone:(330)315-6851 

DEPT., 18TH FLOOR 

AKRON OH 44308-1890 

GREEN MOUNTAIN ENERGY COMPANY 

JOHN BUI 

600 W. 6TH STREET SUITE 900 

AUSTIN TX 78701 

Phone:(512)691-6339 

Fax:(512)691-5363 

STINSON, DANE ESQ. 

BAILEY CAVALIERI LLC 

10 W. BROAD ST. SUITE 2100 

COLUMBUS OH 43215 

Phone:(614)221-3155 

Fax:(614)221-0479 

INDUSTRIAL ENERGY USERS-OHIO 
SAMUEL C. RANDAZZO, GENERAL 
COUNSEL 

MCNEES WALLACE & NURICK LLC 21 EAST 
STATE STREET 17TH FLOOR 

COLUMBUS OH 43215 

Phone:(614)469-8000 

NONE 

KROGER COMPANY, THE KURTZ, MICHAEL 

BOEHM, KURTZ & LOWRY 

MR. DENIS GEORGE 1014 VINE STREET-G07 36 EAST SEVENTH STREET SUITE 1510 

CINCINNATI OH 45202-1100 CINCINNATI OH 45202 

Phone:(513)421-2255 

Fax:(513)421-2764 

LEGAL AID SOCIETY OF CINCINNATI 

215 E. 9TH STREET SUITE 200 

CINCINNATI OH 45202-2146 

MORGAN, NOEL 

LEGAL AID SOCIETY OF CINCINNATI 

215 E. NINTH STREET SUTTE 200 

CINCINNATI OH 45202 

MIDAMERICAN ENERGY COMPANY 

BARBARA HAWBAKER, BALANCING & 
SETTLEMENT ANALYST 

PETRICOFF, M. 

VORYS, SATER, SEYMOUR & PEASE 



4299 NW URBANDALE DRIVE 

URBANDALE IA 50322 

Phone:(515)242-4230 

52 EAST GAY STREET P.O. BOX 1008 

COLUMBUS OH 43216-1008 

Phone:(614)464-5414 

Fax:(614)719-4904 

NATIONAL ENERGY MARKETERS 
ASSOCL\TION 
CRAIG G. GOODMAN, ESQ. 

3333 K STREET N.W. SUITE 110 

WASHINGTON DC 20007 

Phone: (202) 333-3288 

Fax: (202) 333-3266 

GOODMAN, CRAIG 

NATIONAL ENERGY MARKETERS 
ASSOC. 

3333 K STREET, N.W. SUITE 110 

WASHESTGTONDC 20007 

OHIO ENERGY GROUP, INC. KURTZ, MICHAEL 

BOEHM, KURTZ & LOWRY 

36 EAST SEVENTH STREET SUITE 1510 

CINCINNATI OH 45202 

Phone:(513)421-2255 

Fax:(513)421-2764 

OHIO HOSPITAL ASSOCIATION 

RICHARD L. SITES 

155 E. BROAD STREET 15TH FLOOR 

COLUMBUS OH 43215-3620 
Phone:(614)221-7614 

Fax:(614)221-7614 

•SITES, RICHARD ATTORNEY AT LAW 

OHIO HOSPITAL ASSOCL\TION 

155 EAST BROAD STREET 15TH 
FLOOR 

COLUMBUS OH 43215-3620 

Phone: 614-221-7614 

Fax: 614-221-4771 

OHIO MANUFACTURERS ASSN 

33 N. HIGH ST 

COLUMBUS OH 43215 

PETRICOFF, M. 
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OHIO MARKETER GROUP 

VORYS, SATER, SEYMOUR & PEASE 

52 EAST GAY STREET P.O. BOX 1008 

COLUMBUS OH 43216-1008 

Phone:(614)464-5414 

Fax:(614)719-4904 

OHIO PARTNERS FOR AFFORDABLE 
ENERGY 
COLEEN MOONEY 
DAVID RINEBOLT 

337 SOUTH MAIN STREET 4TH FLOOR, 
SUITE 5, P.O. BOX 1793 

FINDLAY OH 45839-1793 

Phone: 419-425-8860 

Fax:419-425-8862 

PEOPLE WORKING COOPERATIVELY, INC. 

CHRISTENSEN, MARY ATTORNEY AT LAW 

CHRISTENSEN & CHRISTENSEN 

401 N. FRONT STREET SUITE 350 

COLUMBUS OH 43215 

Phone: (614) 221-1832 

Fax:(614)221-2599 

LEYDEN, SHAWN ATTORNEY AT LAW 

PSEG ENERGY RESOURCES & TRADE LLC 

80 PARK PLAZA, 19TH FLOOR 

NEWARK NJ 07102 

Phone: 973-430-7698 

STRATEGIC ENERGY, L.L.C. 
CARL W. BOYD 
TWO GATEWAY CENTER 

PITTSBURGH PA 15222 

Phone:(412)644-3120 

PETRICOFF, M. 

VORYS, SATER, SEYMOUR & PEASE 

52 EAST GAY STREET P.O. BOX 1008 

COLUMBUS OH 43216-1008 

Phone:(614)464-5414 
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Fax:(614)719-4904 

WPS ENERGY SERVICES, INC. 

D ANEEL VERBANAC 

1716 LAWRENCE DRIVE 

DEPEREWI 54115 

Phone:(920)617-6100 

HOWARD, STEPHEN ATTORNEY AT 
LAW 
VORYS, SATER, SEYMOUR AND 
PEASE 

52 EAST GAY STREET P.O. BOX 1008 

COLUMBUS OH 43216-1008 

Phone: (614) 464-5401 

GRAND ANTIQUE MALL 

9701 READING RD. 

CINCINNATI OH 45215 

MIDWEST UTILITY CONSULTANTS, INC. 

PATRICK MAUE 

5005 MALLET HILL DRIVE 

CINCINNATI OH 45244 

Phone:513-831-2800 

Fax:513-831-0505 

RICHARDS INDUSTRIES VALVE GROUP 

LEE WOODURFF 

3170 WASSON ROAD 

CINCINNATI OH 45209 

Phone: 513-533-5600 

Fax:513-871-0105 

12 


