A3

“12/15/20806 05:25 4194213578 MARATHON LAW DEPT PaGE  82/83 I/

e Dongias R. Melia

General Attorney

(M O Tk Fl-orb

Marathon Petroleum Company wic

539 South Mein Stroat
Findlay, Ohio 45840-3295
Telephane 419/421-3266

Fex 419/427-4170
F E-mail: DRMalin@MorsthonPstralaum com

-Public Utilitics Commission of Ohio
180 East Broad Street
Columbus, Chio 43215

By telecopier

03Nd

€¢:S Hd ST 0309602
AIG 91 INI00-0IAIFIIY

Dear Commission:

With regard to the review, and proposed amendments to, O.A.C. Chapter 4901: 5-17 through 5-
37 by the Commssion, Marathon Petroleum Company LLC (MPC) has the following commcnts.
MPC is a supplier of transportation fuels and heating oil, as thosc terms are defined in the current

and proposed energy emergency regulations.

I The new sections titled "Pre-Emergency Actions” (4901:5-33-03 and 4901:5-29-04)
present scveral issues, First, they appear to enlarge the powers of the Commisgsion beyond those
delegated in R.C. 4935.03, which anticipates that an energy emergency has first been declared
and in no sensc can be read plausibly to allow the Commission to impiement the supply
measures anticipated in the regulation. In the absence of a more explicit delegation by the
jegislature, the proposed new regulations arc vulnerable to a constitutional challenge.

Further, the "pre-emergency” actions are not subject to any of the procedures that apply
to sunilar actions that may be taken afier an cnergy cmergency has been declared. The
Commission's powers arguably are more sweeping before an cnergy emergency has been
declared than after. It is doubtful that the legislaturc intendcd the Commission to have greater
powers in a pre-cmergency sciting than it would after the govemor has determined that an energy
cmergency has occurred. Given that the pre-emexrgency actions may be implemented at any tme
"prior 10 an energy emergency” there is no limit on when the Commission may imposc them.
Under the proposed scheme, the Commission might decide to take pre-emetgency actions today
{December 14, 2006) cven though no conditions exist that would warrant them. Hence, the
proposcd pre-emergency sections can be scen as granting the Commission of day-to-day
regulatory control of an industry that has not been subject to formal regulation by the state of
Ohio. Given that there is no evidence of legislative intent on that score, the pre-emcrgency
regulations amount to an overreaching of authority.
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2. Revised sections 4901:5-29-05(B)(5) and 4901:5-33-05(B)4) climinated the words "with
swplus volnmes” from the text of the regulations. The deicted words should be restored.
Suppliers ofien have contractual commitments to customers and regular supply relationships
with por-contract customers. Allowing the Commission to disrupt supply patterns with cxisting
customers in a setting where there is no precondition of a "surplus” (however that tenn may be
defined) can easily lead to unintended harms that outweigh the intended benefits, especially at an
early “stage one” time frame.

3 J received the proposcd regulations only a day ago and have not bad an opportunity to
thoroughly review the existing regulatory scheme. However, a cursory review of the existing
scheme suggests that there are a numbcer of provisions that are 1 need of further definition and
clarification, Particularly of concem is that the mandatory set-aside section 4901-5-35-01, et
seq. may cause unintended supply disruptions if a seller is required to maintain up to 5% of its
supply in reserve at the discretion of the Commission and await an optional decision of the
Commission as fo its use. The regulation is also unclear as to whether the Commission can
"bank” the reserve from month to month. As more product is held i reserve, the supplicr's
flexibility to respond to crisis situation diminishes. M is also unclear how the set-aside program
volumcs relatc to the allocation process described in other sections of the encrgy emergency
regulation. MPC wil] be pleased to provide further comments on this and other sections should
the Commission so desire.

Respectfuily submitted,

Pacyl R Mpt—

Douglas R Melin



