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BY 
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On August 31, 2012, Columbus Southern Power Company (“CSP”) and Ohio Power Company (“OPC”) (collectively, “AEP Ohio” or “Utility”)
 filed an application for rehearing in response to the Finding and Order (“Order”) issued by the Public Utilities Commission of Ohio (“Commission” or “PUCO”) in this proceeding on August 1, 2012.  AEP Ohio contends that the Order is unreasonable or unlawful in three respects.  First, AEP Ohio asserts that the Order unreasonably and unlawfully modified the methods for calculating carrying charges on the deferred fuel balances from the Utility’s first electric security plan (“ESP”) case
 by requiring the Utility to use its cost of long-term debt and annual compounding.  Second, AEP Ohio asserts that the Order unreasonably and unlawfully denied the Utility the ability to exercise its statutory right to withdraw from the expired ESP 1.  Third, AEP Ohio claims that the Order undermines securitization efforts under R.C. 4928.23 through 4928.2318.

In order to ensure that residential consumers receive adequate service at reasonable rates, the Office of the Ohio Consumers’ Counsel (“OCC”) files this Memorandum Contra AEP Ohio’s application for rehearing.  As discussed herein, AEP Ohio’s arguments against the Order are baseless.
  The Commission should deny the Utility’s application for rehearing.

I.
ARGUMENT

A. 
The Commission Acted Reasonably and Lawfully in Ordering AEP Ohio to Use its Cost of Long-Term Debt in Calculating Carrying Charges on the Deferrals During the Collection Period.

In the Order, the Commission approved a mechanism for AEP Ohio to collect fuel costs, plus carrying charges, deferred from the Utility’s first ESP case.  Under the Order, the Utility is able to collect carrying charges calculated by using its weighted average cost of capital (“WACC”) until the collection period begins.
  During the collection period, the carrying charges will be calculated using the Utility’s cost of long-term debt.

AEP Ohio asserts that it was unlawful for the Commission to use the cost of long-term debt instead of the WACC for calculating carrying charges during the collection period.  The Utility’s basic argument is that the doctrine of res judicata applies in this case because the issue had been litigated in the ESP 1 Order,
 which only specified the WACC for calculating carrying charges.
  AEP Ohio, however, is wrong. 

AEP Ohio fails to recognize that this proceeding, albeit related to ESP 1, is a separate and distinct proceeding from ESP 1.  In the ESP 1 Order, the Commission approved the creation of the fuel deferrals with carrying charges calculated using the WACC.
  But the Commission did not approve the mechanism for collecting the deferrals and carrying charges in the ESP 1 Order.  AEP Ohio recognized as much in its application in this proceeding, where the Utility “seek[s] approval of a mechanism to recover the fuel costs ordered to be deferred for later collection by the Commission as part of the phase-in of rate changes ordered by the Commission in the Companies’ ESP cases, 08-917-EL-SSO and 08-918-EL-SSO….”
  

The Commission also recognized this distinction when it ordered AEP Ohio to remove the phase-in recovery rider (“PIRR”) from its tariffs after the Commission vacated its order approving the Utility’s second ESP application.  In vacating the ESP 2 Order,
 the Commission “direct[ed] AEP-Ohio to file, no later than February 28, 2012, new proposed tariffs to continue the provisions, terms, and conditions of its previous electric security plan, including but not limited to the base generation rates as approved in ESP I, along with the current uncapped fuel costs….”
  AEP Ohio’s proposed tariffs, however, included a PIRR.
  Subsequently, the Commission ordered the Utility to remove the PIRR from its tariffs, stating:

With respect to the PIRR, AEP-Ohio is directed to file, in final form, new tariffs removing the PIRR at this time.  The Commission will address AEP-Ohio’s application to establish the PIRR by subsequent entry in the Deferred Fuel Cost Cases.

Thus, this proceeding and ESP 1 are separate and distinct.  Nevertheless, “[w]hen the commission has made a lawful order, it is bound by certain institutional constraints to justify that change before such order may be changed or modified.”
  Here, the Commission justified its modification of the carrying charge calculations.

The Commission gave a reasoned explanation for deciding that AEP Ohio’s cost of long-term debt is more appropriate for calculating carrying charges during the collection period.  The Commission stated, “Once collection begins, the risk of non-collection is significantly reduced and, as such, it is more appropriate to use the long-term cost of debt rate, which is consistent with sound regulatory practice and longstanding Commission precedent.”
  In addition, in justifying its decision, the Commission acknowledged that securitization of regulatory assets has become easier since the ESP 1 Order: “[T]he General Assembly has provided electric utilities with new authority to securitize regulatory assets to reduce long-term borrowing costs to be recovered from ratepayers.”

The Commission lawfully ordered that carrying charges accrued during the collection period should be calculated using AEP Ohio’s cost of long-term debt.  The Commission should deny the Utility’s application for rehearing on this issue.
B. 
The Commission Lawfully and Reasonably Ordered AEP Ohio to Use Annual Compounding to Calculate its Deferred Fuel Balance on a Going Forward Basis.

In the Order, the Commission directed AEP Ohio to use annual compounding to calculate its deferred fuel balance on a going-forward basis.
  The Commission determined that the use of annual compounding “is consistent with our recognition of an annual interest rate in the Company’s rate of return allowance.”
  The Commission also ruled that AEP Ohio should annually file detailed information regarding the status of the deferrals during the collection period.

AEP Ohio seeks rehearing on this issue, claiming that it was unlawful and unreasonable for the Commission to require annual compounding.  The Utility claims that the Commission acted unlawfully because “the change is not supported by any record and undermines the process and approvals in the ESP I proceeding.”
  The latter position – undermining the process and approvals in the ESP 1 Order – is similar to the res judicata argument addressed above, and thus is without basis.

AEP Ohio’s claim that there is no record support for the decision is untrue.  As the Commission noted, Staff’s comments contained the proposal to use annual compounding to calculate the deferred balance, a concept supported by OCC and Ormet in reply comments.
  Although AEP Ohio opposed the idea,
 this does not diminish the support in the record for annual compounding in calculating the deferral balance.  The Commission weighed the comments and reply comments on the issue, and came to a reasoned decision.  It is not unlawful to simply disagree with AEP Ohio’s position.

AEP Ohio’s claim that the decision was unreasonable apparently stems from alleged harm to the Utility.  AEP Ohio states: “While the phasing in of utility costs associated with the fuel deferrals was exercised by the Commission to alleviate the impact on customers, it should not be forgotten that the Company is attempting to recover deferrals of up to three year old costs.  A change at this point to calculate the fuel deferral on an annual basis financially harms the Company without justification.”
  But the Utility does not elaborate on the supposed financial harm it would incur through annual compounding.  

To be sure, AEP Ohio will make less money by using annual compounding to calculate the deferral balance.  But merely making less money than AEP Ohio might otherwise is not, on its face, a “harm.”  Plus, any “harm” to the Utility should be viewed in light of the benefit to customers of paying less for electricity during difficult economic times.  The Commission’s decision to require annual compounding in calculating the deferral balance on a going forward basis is reasonable.

AEP Ohio has not shown that it was unlawful or unreasonable for the Commission to require annual compounding in calculating the deferral balance.  The Commission should deny the Utility’s request for rehearing on this issue.
C. 
The Commission’s Order Did Not Deny AEP Ohio the Ability to Exercise its Statutory Right to Withdraw from the Expired ESP 1.

R.C. 4928.143(C)(2)(a) allows an electric distribution utility to withdraw its ESP application and file a new ESP if the Commission modifies the original application.  AEP Ohio claims that by modifying the ESP 1 Order in this proceeding, the Commission has denied the Utility the ability to exercise its statutory right to withdraw from its first ESP because the ESP has expired.
  AEP Ohio contends that “[t]he Commission is now estopped from unilaterally changing its prior findings in an ESP proceeding relied upon by the Company when such change effectively negates the utility from exercising its right under the statute to withdraw from the plan based on such modifications.”
  Once again, the Utility’s argument is baseless.

The argument here has the same flaw as AEP Ohio’s res judicata argument addressed in Section II.A., above.  As with its res judicata argument, the Utility does not recognize that this is a separate and distinct proceeding from ESP 1.  ESP 1 dealt with the creation of the deferral; this proceeding addresses the collection mechanism.  Thus, the Commission is not estopped from implementing a collection mechanism that has its own characteristics.  

Contrary to AEP Ohio’s assertions, the Order has no bearing on the Utility’s rights under R.C. 4928.143(C)(2)(a).  The Commission should deny the Utility’s application for rehearing on this issue.

D. 
The Commission’s Order Does Not Undermine Securitization Efforts.

AEP Ohio claims that the Order jeopardizes the Utility’s ability to obtain securitization for the deferral balance.
  AEP Ohio reiterates its argument that the Commission changed a final order that has been reviewed by the Ohio Supreme Court, and thus “no Commission order is ever a final non-appealable order.”
  Because of this, “approved regulatory assets are never final and are never eligible to be securitized” under R.C. 4928.23 through 4928.2318.
  According to AEP Ohio, The Commission’s Order is unlawful and unreasonable because it “undermines the ability to securitize this or any other Commission created regulatory asset.”
  The Utility, however, misstates the law.

The law allows phase-in costs to be securitized.  As AEP Ohio points out,
 R.C. 4928.23(J) defines “phase-in costs” as:

costs, inclusive of carrying charges incurred before, on, or after the effective date of this section, authorized by the commission before, on, or after the effective date of this section to be securitized or deferred as regulatory assets in proceedings under section 4909.18 of the Revised Code, sections 4928.141 to 4928.143, or 4928.144 of the Revised Code, or section 4928.14 of the Revised Code as it existed prior to July 31, 2008, pursuant to a final order for which appeals have been exhausted.

The appropriate proceeding for gauging whether appeals have been exhausted is this proceeding, not ESP 1.  Thus, as soon as any appeals of this proceeding have been exhausted, the phase-in costs would be eligible for securitization.  The Commission should deny AEP Ohio rehearing on this issue.

II.
CONCLUSION

AEP Ohio’s arguments for rehearing of the Order are baseless.  The Commission should deny the Utility’s requested rehearing.  The Commission, however, should grant OCC’s Application for Rehearing and abrogate the Order as requested by OCC.  
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� Effective at the end of 2011, OPC and CSP (both of which were operating companies of AEP Ohio) merged, with OPC becoming the successor in interest to CSP.  See In re: AEP Ohio ESP Cases, Case No. 11-346-EL-SSO, et al. (“ESP 2”), OPC Application for Rehearing (January 13, 2012) at 2.  The Commission approved the merger on March 7, 2012, effective December 31, 2012.  In the Matter of the Application of Ohio Power Company and Columbus Southern Power Company for Authority to Merge and Related Approvals, Case No. 10-2376- EL-UNC, Entry (March 7, 2012).
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