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MOTION BY INDUSTRIAL ENERGY USERS-OHIO FOR AN ORDER DIRECTING THE COMPANIES TO SERVE TARIFFS AND SUPPORTING WORKPAPERS ON THE PARTIES AND FOR AN ORDER THAT NEW RATES AND CHARGES BE BILLED AND COLLECTED SUBJECT TO RECONCILIATION, AND A REQUEST FOR EXPEDITED RULING

Pursuant to Rule 4901-1-12 of the Ohio Administrative Code (“OAC”), Industrial Energy Users-Ohio (“IEU-Ohio”) moves for an order requiring the Ohio Power Company (“OP”) and Columbus Southern Power Company (“CSP”) (collectively “Companies”) to serve electronically parties with proposed tariffs and supporting workpapers at the same time the filings are provided to the Staff of or otherwise made with the Public Utilities Commission of Ohio (“Commission”).  IEU-Ohio further moves for an order that any tariffs that become effective on January 1, 2012 be subject to reconciliation until such time as the Commission completes a final review of the proposed tariffs.  Due to the time constraints identified in the Commission Opinion and Order, IEU-Ohio further requests that the Commission issue an expedited ruling on this Motion.  The reasons supporting this Motion and request for expedited ruling are set out in the accompanying memorandum.  
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MEMORANDUM IN SUPPORT OF THE MOTION



	On December 14, 2011, the Commission issued its Opinion and Order modifying and approving the Electric Security Plan (“ESP”) and other terms set out in a stipulation filed on September 7, 2011.  In the Opinion and Order, the Commission found “that the Companies should file revised final tariffs consistent with this order by December 23, 2011.  In light of the short timeframe remaining before these tariffs by necessity must go into effect, the Commission finds that the revised final tariffs shall be approved effective January 1, 2012, subject to final review by the Commission.”[footnoteRef:1]  The Commission further ordered the Companies to notify their customers of the changes in the tariffs by either bill message or bill insert within thirty days of the effective date.[footnoteRef:2]   [1:  Opinion and Order at 65.  The Commission also issued an Order consistent with these findings.  Id. at 67.
]  [2:  Id. at 68.
] 

Given the limited time available to review any compliance filing the Companies may make before the proposed tariffs become effective, IEU-Ohio, through this motion, urges the Commission to direct the Companies to electronically serve all parties with any proposed compliance tariffs shared informally with the Commission’s Staff and formally filed with the Commission along with, in both cases, supporting workpapers.  Only by timely access to this information, will interested parties be able to alert the Commission to problems that the Commission may want to address before the problems start appearing in electric bills.  Additionally, IEU-Ohio urges the Commission to order that any proposed tariffs that may go into effect January 1, 2012 do so subject to reconciliation until a more deliberate review of the proposed tariffs is complete.  Finally, IEU-Ohio requests that the Commission issue an expedited ruling on the Motion because of the short time frames affecting all parties.
	In order to identify potential problems with the Companies’ proposed tariffs, interested parties must have timely access to such tariffs and the materials relied upon by the Companies to demonstrate that the proposed tariffs comply with the Commission’s Opinion and Order.  The Commission, however, did not specify in its Opinion and Order any process requirements associated with the compliance phase of these proceedings except that the Companies must file four complete copies of the tariffs consistent with the Opinion and Order  and update their current electronically filed tariffs.[footnoteRef:3]  Thus, IEU-Ohio urges the Commission to order the Companies to serve tariffs and supporting workpapers on all parties at the same time they are informally shared with the Commission’s Staff and also when they are formally filed with the Commission. [3:  Id. at 68.
] 

Additionally, there is a need to have any tariffs that may go into effect on January 1, 2012 implemented subject to reconciliation once the Commission completes its final review.  According to the Commission’s Opinion and Order, the new tariffs are approved effective January 1, 2012,[footnoteRef:4] subject to final review by the Commission.[footnoteRef:5]  Allowing the tariffs to be approved effective January 1, 2012 subject to final Commission review, however, leaves customers exposed to the risk that the Companies may file proposed tariffs that do not comply with the Commission’s Opinion and Order with no recourse if the Companies bill and collect rates and charges that the Commission subsequently determines are improper.[footnoteRef:6]  Rather than create a situation in which customers are exposed to new rates and charges that do not conform to the Opinion and Order, the Commission can (and recently has[footnoteRef:7]) ordered the collection of rates and charges subject to refund.  Under the somewhat unique circumstances presented in these cases, it similarly would be proper to direct that the rates be collected subject to reconciliation until such time as the Commission completes its review and determines whether the to-be-filed tariffs that the Commission has apparently approved effective January 1, 2012 comply with the Opinion and Order.[footnoteRef:8] [4:  The Opinion and Order at page 67 indicates that the new tariffs are to be effective on bills rendered rather than service rendered basis.  If the new rates and charges were to be effective on a service rendered basis, the new rates and charges would apply to all service rendered on or after January 1, 2012.  By making the new rates and charges effective on a bills rendered basis, the new rates and charges will apply to electricity consumed prior to January 1, 2012, thereby producing a retroactive consequence.  This retroactive consequence may be the subject of further discussion should it be necessary for IEU-Ohio to seek rehearing.  However, the practical consequence of this retroactive aspect of the Opinion and Order escalates the importance of the relief requested in this Motion.  The new rates and charges that the Companies are now positioned to bill and collect effective January 1, 2012 will be imposed on consumers with no advanced notice and imposed on consumption occurring prior to the date the Opinion and Order was issued.
]  [5:  Id. at 65.
]  [6:  In re Application of Columbus Southern Power Co., 128 Ohio St. 3d 512 (2011).  While a stay of execution is statutorily available, see Section 4903.16, Revised Code, it is not practically available to customers due to the bonding requirements.  
]  [7:  In the Matter of the Application of Columbus Southern Power Company for Approval of an Electric Security Plan; an Amendment to its Corporate Separation Plan; and the Sale or Transfer of Certain Generating Assets, Case No. 08-917-EL-SSO et al., Objections of Industrial Energy Users-Ohio to Columbus Southern Power Company’s and Ohio Power Company’s October 6, 2011 Tariff Filing  (Oct. 13, 2011).  In its filing on October 6, 2011, the Companies sought to retain a provider of last resort charge based on pre-ESP orders.  The Commission eventually approved an alternative set of tariffs that fully removed the POLR charges. Id., Finding and Order (Oct. 26, 2011).
]  [8:  As a result of the remand of its Opinion and Order in the Companies’ first ESP application, the Commission directed that then-current rates be collected subject to refund until such time as the Commission completed its review of the remanded issues.  Id., Entry at 3-4 (May 25, 2011).  
] 

IEU-Ohio further requests that the Commission address this Motion on an expedited basis.[footnoteRef:9]  An expedited ruling is necessary to assure that the appropriate orders regarding disclosure of information supporting the proposed tariffs and collection of rates subject to reconciliation are in place before the to-be-filed proposed revised tariffs become effective on January 1, 2012.   [9:  Rule 4901-1-12(C), OAC.  
] 

For the reasons discussed above, the motion for procedural orders concerning the compliance filings of Ohio Power Company and Columbus Southern Power Company and request for expedited ruling should be granted.
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CERTIFICATE OF SERVICE


I hereby certify that a copy of the foregoing Motion by Industrial Energy Users-Ohio for an Order Directing the Companies to Serve Tariffs and Supporting Workpapers on the Parties and for an Order that Rates Be Collected Subject to Refund, and a Request for Expedited Ruling was served upon the following parties of record this 20th day of December 2011, via electronic transmission, hand-delivery or first class U.S. mail, postage prepaid.

/s/ Frank P. Darr		
Frank P. Darr



Matthew J. Satterwhite
Steven T. Nourse
Anne M. Vogel
American Electric Power Service Corporation
1 Riverside Plaza, 29th Floor
Columbus, OH  43215
mjsatterwhite@aep.com
stnourse@aep.com
amvogel@aep.com

Daniel R. Conway
Porter Wright Morris & Arthur
Huntington Center
41 S. High Street
Columbus, OH  43215
dconway@porterwright.com

ON BEHALF OF COLUMBUS SOUTHERN POWER COMPANY AND OHIO POWER COMPANY

Dorothy K. Corbett
Amy Spiller
139 East Fourth Street
1303-Main
Cincinnati, OH  45202
Dorothy.Corbett@duke-energy.com
Amy.spiller@duke-energy.com


Philip B. Sineneng
Terrance A. Mebane
THOMPSON HINE LLP
41 S. High St., Suite 1700
Columbus, OH  43215
Philip.Sineneng@ThompsonHine.com
Terrance.Mebane@ThompsonHine.com

ON BEHALF OF DUKE ENERGY RETAIL SALES, LLC

David F. Boehm
Michael L. Kurtz
Boehm, Kurtz & Lowry
36 East Seventh Street Suite 1510
Cincinnati, OH  45202
dboehm@BKLlawfirm.com
mkurtz@BKLlawfirm.com

ON BEHALF OF THE OHIO ENERGY GROUP

Gregory J. Poulos
EnerNOC, Inc.
101 Federal Street, Suite 1100
Boston, MA  02110
gpoulos@enernoc.com

ON BEHALF OF ENERNOC, INC.

Bruce J. Weston
Terry L. Etter 
Maureen R. Grady
Jeffrey L. Small
Office of the Ohio Consumers’ Counsel
10 W. Broad Street, 18th Floor
Columbus, OH  43215-3485
etter@occ.state.oh.us
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small@occ.state.oh.us
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CONSUMERS’ COUNSEL

Richard L. Sites
General Counsel & Senior Director of Health Policy
Ohio Hospital Association
155 East Broad Street, 15th Floor
Columbus, OH  43215-3620
ricks@ohanet.org

Thomas J. O’Brien
BRICKER & ECKLER, LLP
100 South Third Street
Columbus, OH  43215-4291
tobrien@bricker.com

OH BEHALF OF OHIO HOSPITAL ASSOCIATION

John W. Bentine
Mark S. Yurick
Zachary D. Kravitz
Chester Willcox & Saxbe, LLP
65 East State Street, Suite 1000
Columbus, OH  43215
jbentine@cwslaw.com
myurick@cwslaw.com
zkravitz@cwslaw.com

ON BEHALF OF THE KROGER CO.

Terrence O’Donnell
Christopher Montgomery
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH  43215-4291
todonnell@bricker.com
cmontgomery@bricker.com

ON BEHALF OF PAULDING WIND FARM II LLC

 Mark A. Hayden
FirstEnergy Service Company
76 South Main Street
Akron, OH  44308
haydenm@firstenergycorp.com

James F Lang
Laura C. McBride
N. Trevor Alexander
CALFEE, HALTER & GRISWOLD LLP
1400 KeyBank Center
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Cleveland, OH  44114
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lmcbride@calfee.com
talexander@calfee.com

David A. Kutik
Jones Day
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Cleveland, OH  44114
dakutik@jonesday.com
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Paul F. Wight
Skadden, Arps, Slate, Meagher & Flom LLP
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Washington, DC  20005
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paul.wight@skadden.com

ON BEHALF OF FIRSTENERGY SOLUTIONS CORP.

Michael R. Smalz
Joseph V. Maskovyak
Ohio Poverty Law Center
555 Buttles Avenue
Columbus, OH  43215
msmalz@ohiopovertylaw.org
jmaskovyak@ohiopovertylaw.org

ON BEHALF OF THE APPALACHIAN PEACE AND JUSTICE NETWORK

Lisa G. McAlister
Matthew W. Warnock
Thomas O’Brien
BRICKER & ECKLER LLP
100 South Third Street
Columbus, OH 43215-4291
lmcalister@bricker.com
mwarnock@bricker.com
tobrien@bricker.com

ON BEHALF OF OMA ENERGY GROUP

Jay E. Jadwin
American Electric Power Service Corporation
1 Riverside Plaza, 29th Floor
Columbus, OH  43215
jejadwin@aep.com

ON BEHALF OF AEP RETAIL ENERGY PARTNERS LLC

M. Howard Petricoff
Stephen M. Howard
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street
P.O. Box 1008
Columbus, OH  43215-1008
mhpetricoff@vorys.com
smhoward@vorys.com

ON BEHALF OF PJM POWER PROVIDERS GROUP AND THE RETAIL ENERGY SUPPLY ASSOCIATION

Glen Thomas
1060 First Avenue, Ste. 400
King of Prussia, PA  19406
gthomas@gtpowergroup.com

Laura Chappelle
4218 Jacob Meadows
Okemos, MI  48864
laurac@chappelleconsulting.net

ON BEHALF OF PJM POWER PROVIDERS GROUP

M. Howard Petricoff
Michael Settineri
Vorys, Sater, Seymour and Pease LLP
52 E. Gay Street
P.O. Box 1008
Columbus, OH  43215-1008
mhpetricoff@vorys.com
mjsettineri@vorys.com

William L. Massey
Covington & Burling, LLP
1201 Pennsylvania Ave., NW
Washington, DC  20004
wmassey@cov.com

Joel Malina
Executive Director
COMPLETE Coalition
1317 F Street, NW
Suite 600
Washington, DC  20004
malina@wexlerwalker.com

ON BEHALF OF THE COMPETE COALITION

Henry W. Eckhart
1200 Chambers Road, Suite 106
Columbus, OH  43212
henryeckhart@aol.com

Shannon Fisk
Natural Resources Defense Council
2 N. Riverside Plaza, Suite 2250
Chicago, IL  60606
sfisk@nrdc.org

Christopher J. Allwein
Williams, Allwein and Moser, LLC
1373 Grandview Ave., Suite 212
Columbus, OH  43212
callwein@williamsandmoser.com

ON BEHALF OF THE NATURAL RESOURCES DEFENSE COUNCIL AND THE SIERRA CLUB
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ON BEHALF OF CONSTELLATION NEWENERGY, INC., CONSTELLATION ENERGY COMMODITIES GROUP, INC. , DIRECT ENERGY SERVICES, LLC

David I. Fein
Vice President, Energy Policy – Midwest
Constellation Energy Group, Inc.
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Senior Counsel
Constellation Energy Resources LLC
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david.fein@constellation.com
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ON BEHALF OF THE CITY OF HILLIARD, OHIO, THE CITY OF GROVE CITY, OHIO AND THE ASSOCIATION OF INDEPENDENT COLLEGES AND UNIVERSITIES OF OHIO

Sandy I-ru Grace
Assistant General Counsel
Exelon Business Services Company
101 Constitution Ave., NW
Suite 400 East
Washington, DC  20001
sandy.grace@exeloncorp.com

Jesse A. Rodriguez, Esq.
Public Policy & Affairs Manager
Exelon Generation Company, LLC
300 Exelon Way
Kennett Square, PA  19348
jesse.rodriquez@exeloncorp.com

M. Howard Petricoff 
Vorys, Sater, Seymour and Pease LLP
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Eimer Stahl Klevorn & Solberg LLP
224 South Michigan Avenue, Suite 1100
Chicago, IL  60604
dstahl@eimerstahl.com
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Anastasia Polek-O’Brien
Exelon Generation Company, LLC
10 S. Dearborn Street, 49th Floor
Chicago, IL  60603

ON BEHALF OF EXELON GENERATION COMPANY, LLC

Gary A Jeffries
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Dominion Resources Services, Inc.
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Gary.A.Jeffries@aol.com

ON BEHALF OF DOMINION RETAIL, INC.
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David A. Meyer
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Holly Rachel Smith
Holly Rachel Smith, PLLC
Hitt Business Center
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Steve W. Chriss
Manager, State Rate Proceedings
Wal-Mart Stores, Inc.
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Stephen.Chriss@wal-mart.com
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Barth E. Royer (Counsel of Record)
Bell & Royer Co., LPA
33 South Grant Avenue
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BarthRoyer@aol.com

Tara C. Santarelli 
Environmental Law & Policy Center
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Nolan Moser
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Viridity Energy, Inc.
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Assistant Attorneys’ General
Public Utilities Section
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