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I.
INTRODUCTION
Ohio Edison Company, The Cleveland Electric Illuminating Company, and the Toledo Edison Company (“FirstEnergy” or “the Utilities”) overcharged consumers by nearly $55 million under its 2017 Delivery Capital Recovery Rider (“Rider DCR”). 
These overcharges result from FirstEnergy’s improper application of the federal Tax Cuts and Jobs Act of 2017 (the “federal tax cuts”). The federal tax cuts, combined with regulatory ratemaking regarding taxes, result in what is called excess accumulated deferred income taxes (“Excess ADIT”).  Excess ADIT is caused by a timing issue: utilities charge customers for taxes in one year but pay those taxes in a later year. So, FirstEnergy charged consumers under the assumption that it would pay federal corporate taxes at a 35% rate, but because of the federal tax cuts FirstEnergy will only actually pay at a 21% federal tax rate. This creates Excess ADIT, which is essentially the amount that customers should get back as a result of this reduction to the corporate tax rate.

In utility ratemaking, ADIT, as a customer-provided source of funding, is a reduction to rate base, thus lowering customers’ rates from what they would otherwise be. What FirstEnergy did is eliminate this reduction associated with the refund of Excess ADIT, thus increasing its rate base for purposes of Rider DCR. But FirstEnergy did not take the corresponding step of actually returning the Excess ADIT to customers. FirstEnergy can’t have it both ways. If it is not returning Excess ADIT to customers, then it cannot eliminate the ADIT reduction from its rate base. That is exactly what FirstEnergy is trying to do here (by its reevaluation of the Rider DCR rate base on January 12, 2018) and exactly what the auditor in this case found to be unreasonable.
It should be noted there is a pending settlement in Case No. 18-1604-EL-GRD et al. (the “Tax/Grid Mod Settlement”) that resolves some of FirstEnergy’s tax issues. That settlement (which OCC signed), even if approved, will not completely resolve the tax issues related to Rider DCR. Specifically, FirstEnergy’s overcharges associated with the January 12, 2018 increase in Rider DCR rate base should be returned to customers with interest.
 While it is important for the PUCO to approve the Tax/Grid Mod Settlement, it is equally important that the PUCO adopt BlueRidge’s recommendations regarding Rider DCR and protect consumers from being overcharged.
II.
AUDITOR’S RECOMMENDATIONS
In its compliance audit, BlueRidge makes 17 recommendations regarding FirstEnergy’s planning and reviewing process, improvement opportunities in various business units, certain cost disallowances, treatment of Accumulated Deferred Income Taxes (“ADIT”), reevaluation of ADIT balances and rate base, and other items.
  BlueRidge identifies several Adjustments that have an impact on Rider DCR Revenue Requirements.
  Specifically, the Auditor recommends a total reduction of $54,887,940 in Rider DCR Revenue Requirements from the amount as filed on January 12, 2018.
  This total $55 million reduction results from revenue requirement reductions of $21,841,052 for Cleveland Electric Illuminating Company; $25,995,039 for Ohio Edison Company; and $7,051,850 for Toledo Edison Company. The calculations of these proposed Adjustments are explained by BlueRidge in the 2017 Audit Report.  A summary of these Adjustments is included in Table 1
 of the 2017 Audit Report:  
Table 1: Impact of Blue Ridge's Findings on Rider DCR Revenue Requirement
	Adj #
	Description
	CEI
	OE
	TE
	Total

	
	As Filed
	$   140,265,193
	$   147,036,276
	$
	36,860,287
	$   324,161,756

	1
	Intercompany Transfer Error
	-
	702
	-
	702

	2
	Rider EDR(g) Wrong Amounts
	(137)
	-
	-
	(137)

	3, 4
	Dropped
	-
	-
	-
	-

	5
	Non-Utility Property
	-
	-
	(153,555)
	(153,555)

	6, 7, 8
	Vegetation Mgmt-Expense
	(1,637,487)
	(1,590,203)
	(451,052)
	(3,678,742)

	9
	ATSI Not Excluded
	-
	(3,458)
	-
	(3,458)

	10
	Delayed Retirement
	-
	-
	-
	-

	11
	AFUDC Overstated
	(6,208)
	-
	-
	(6,208)

	12
	Inconsistent Depreciation
	(97,846)
	(22,701)
	-
	(120,547)

	13
	Regulatory Liability
	(20,099,373)
	(24,379,378)
	(6,447,244)
	(50,925,996)

	14
	Delayed Retirement
	-
	-
	-
	-

	15
	Delayed Retirement
	-
	-
	-
	-

	16
	Delayed Retirement
	-
	-
	-
	-

	17
	Delayed Retirement
	-
	-
	-
	-

	
	Impact of All Adjustments
	(21,841,052)
	(25,995,039)
	(7,051,850)
	(54,887,940)

	
	Recommended Adjusted Rider DCR
Revenue Requirements
	$   118,424,142
	$   121,041,237
	$
	29,808,437
	$   269,273,815


The PUCO should adopt each of these Adjustments and reduce the Rider DCR Revenue Requirement accordingly. Additionally, the PUCO should (1) require a reevaluation of ADIT balances and rate base recorded by FirstEnergy, (2) require FirstEnergy to create a regulatory liability related to the Tax Cuts and Jobs Act; (3) require FirstEnergy to track and classify costs in Rider DCR related to vegetation management; and (4) require FirstEnergy to improve its capital budgeting process. 

III.
THE PUCO SHOULD ENSURE ANY EXCESS ADIT BALANCES ARE RETURNED TO CONSUMERS AND REFLECTED IN RIDER DCR 
A pending Settlement in Case No. 18-1604-EL-GRD et al., would allow for property Excess ADIT balances, normalized and non-normalized, to be properly accounted for between Rider DCR and credit mechanisms. However, that Settlement remains pending before the PUCO. The Settlement, if approved by the PUCO without modification, would provide a total $449 million value, in refunds and lower bills, to residential consumers resulting from the federal tax cuts.
 And that pending Settlement establishes the proper accounting treatment for returning Excess ADIT to consumers. However, no refund of Excess ADIT has yet been provided to consumers. 
The PUCO should require Excess ADIT to be returned to consumers and any balance reflected in the next Rider DCR filing.  Additionally, the overcharge due to the timing difference in recording (after adjustment for actual refund to customers) the Excess ADIT in Rider DCR should be adjusted to return to consumers what they overpaid to FirstEnergy.
IV.
THE PUCO SHOULD DIRECT FIRSTENERGY TO RECORD A REGULATORY LIABILITY UNTIL ALL EXCESS ADIT IS RETURNED TO CONSUMERS
The PUCO should require FirstEnergy to record a regulatory liability until all Excess ADIT is returned to consumers. BlueRidge recommends that FirstEnergy “record a regulatory liability to reflect a refund of the excess deferred taxes owed to ratepayers because the Companies historically collected federal tax expense at 35% but will later pay the deferred portion to the federal government at 21%.”
  And according to BlueRidge, FirstEnergy should lower the Rider DCR Revenue Requirement by $50,925,996. The PUCO should adopt BlueRidge’s recommendation to protect consumers from being overcharged. As noted by BlueRidge in the Audit Report:

“If the regulatory liability was appropriately established, [Rider DCR] would reflect a refund to the ratepayers based on the effect on the tax expense component. As an alternative to recording the regulatory liability with the Rider DCR ADIT balances, the Companies should demonstrate that it has reflected the customer savings in another filing that would offset the annual increase of $39,314,722 in the Rider DCR revenue requirements due to the ADIT reevaluation.”
 
Consumers should not be overcharged by $50 million per year due to FirstEnergy’s failure to record a regulatory liability.   
The reason FirstEnergy should record a regulatory liability is because it increased its Rider DCR rate base by $511 million before the Excess ADIT was returned to consumers. FirstEnergy’s $511 million increase of Rider DCR rate base (from $3,179,076,371 to $3,689,773,543) on January 12, 2018 is unjust and unreasonable. The reason is simple - FirstEnergy did not return the total $511 million Excess ADIT to 
customers on January 12, 2018. As of the date of this pleading, FirstEnergy has not returned any Excess ADIT to consumers. And when FirstEnergy does eventually return the Excess ADIT to consumers, FirstEnergy will not do so at once but over time. Accordingly, the PUCO should direct FirstEnergy to record a regulatory liability as recommended by BlueRidge.

BlueRidge calculated that if the increase in rate base of approximately $511 million as recorded by FirstEnergy on January 12, 2018 were offset by the same amount of regulatory liability (as recommended by the BlueRidge’s audit), the Rider DCR Revenue Requirement should be reduced by approximately $50.9 million.
 If FirstEnergy is allowed to reduce its ADIT balance by $511 million and correspondingly increase its Rider DCR rate base by $511 million, then the PUCO should require FirstEnergy to (1) establish a regulatory liability to reflect the obligation to return Excess ADIT to customers; (2) reflect the regulatory liability as a reduction to the Rider DCR rate base; and (3) amortize the regulatory liability to reflect the timing and rate at which the Excess ADIT flows back to customers.
 And as an additional measure of protection for FirstEnergy’s customers, any over-collection under Rider DCR should be returned to customers with annual carrying charges based on FirstEnergy’s currently approved cost of debt of 6.54%.
V.
THE PUCO SHOULD ORDER A COMPREHENSIVE AUDIT OF FIRSTENERGY’S VEGETATION MANAGEMENT COSTS TO DETERMINE IF ADDITIONAL COSTS ARE BEING IMPROPERLY CHARGED TO CONSUMERS
The PUCO should accept BlueRidge’s recommendation for excluding the $3,678,742 of identified vegetation management costs that should not have been included in Rider DCR. Further, the PUCO should require FirstEnergy to identify and remove any other vegetation management costs that were inappropriately included in Rider DCR during the audit period.

As part of the audit of Rider DCR, BlueRidge selected a sample of 64 work orders (out of a total population of 88,103 work orders) for more detailed transactional analysis and review.
  Three of the selected work orders relate to the vegetation management (tree-trimming) policies and practices.
  BlueRidge reviewed FirstEnergy’s policy regarding Accounting for the Clearing of Transmission and Distribution Corridors that differentiate the specific types of tree-trimming activities where costs are capitalized and costs that should be included as operations and maintenance (“O&M”) expense.
  BlueRidge concluded that FirstEnergy’s vegetation management policies and practices are inconsistent with the Federal Energy Regulatory Commission’s Uniform System of Accounts.
 FirstEnergy has exercised broad leeway in their tree-trimming policies and practices to enable costs that should be expensed as O&M to be capitalized and included within Rider DCR.  Thus, FirstEnergy is potentially earning a return on and of certain tree-trimming costs through Rider DCR that should instead be recorded as O&M expenses.

The total cost of the three work orders that were reviewed by BlueRidge and their estimated impact on the DCR revenue requirements are included below:

Work Order Number
    Total Project Cost 
DCR Revenue Requirement Impact
CE-900186-VMPL-DIST
$8,070,533

$ (1,637,487)

OE-900186-VMPL-DIST
$9,989,590

$ (1,590,203)

TW-900186-VMPL-DISt
$2,384,402

$ (451,052)



Total

$20,444,525

$ (3,678,742)
The PUCO should adopt the Auditor’s recommendation that the FirstEnergy companies modify their vegetation management policies to conform with FERC guidelines.
 Further, the PUCO should adopt BlueRidge’s recommendation that the Rider DCR revenue requirements should be reduced by $3,678,742 as shown above.
Additionally, the PUCO should require an audit of all work orders involving tree-trimming costs included in Rider DCR to quantify the full impact of O&M costs that have been inappropriately included in Rider DCR. A much larger number of work orders that are included in Rider DCR include tree-trimming costs that were not reviewed by BlueRidge. And based upon the results of the limited sample of work orders that were reviewed by BlueRidge, other tree-trimming work orders are likely to have been inappropriately included in Rider DCR. These types of tree-trimming O&M expenses are included in base distribution rates and paid by customers as part of their regular electric 
bill.  Inclusion of these costs for collection through Rider DCR results in customers being double-charged through both base distribution rates and Rider DCR. The auditor in all future Rider DCR audits should be instructed to perform a more comprehensive review of tree-trimming costs that are included in Rider DCR to ensure full compliance with FERC accounting guidelines and standards, and to ensure that customers are not being overcharged. 

VI.
THE PUCO SHOULD DIRECT FIRSTENERGY TO IMPROVE ITS CAPITAL BUDGETING PROCESS TO PROTECT CONSUMERS FROM FIRSTENERGY’S POOR CAPITAL BUDGET PLANNING PROCESS
The 2017 Rider DCR audit report revealed substantially no improvements in the capital budget planning process by the FirstEnergy companies, despite the recommendations made by the auditor in the 2015 and 2016 audit cases. In this case, BlueRidge selected a sample of 64 work orders out of a total population of 88,103 work orders where the costs are being included in Rider DCR for more detailed analysis and review. BlueRidge found that almost half of the sampled work orders were either over- budget by more than 15% or were considered emergent projects that did not even have budgets.
  More specifically, 16 of the audited work orders were over-budget by more than 15%, while another 14 work orders did not even have a budget.
  
These finding were similar to the results of the previous audits of Rider DCR in 2015 and 2016.
  In those audits, specific recommendations for improvements in the capital planning process were made by the auditor.  OCC filed comments in both cases criticizing FirstEnergy’s: 1) lack of proper budget planning, 2) the large number of overrun projects, 3) high numbers of emergent projects, and 4) concern that imprudent costs could be passed along to customers through Rider DCR.
  
OCC recommended then and continues to recommend that for projects that are 30% over the scoped budget, the PUCO should determine that such cost overruns are presumed imprudent. This would be a rebuttable presumption that FirstEnergy could overcome by presenting evidence of prudence related to the cost overruns.
 Such a standard would protect customers by sharing the risk of cost overruns between customers and shareholders. It would also provide an incentive for FirstEnergy to minimize costs in excess of budgeted amounts that are ultimately charged to customers under the DCR.
In this case, BlueRidge provided specific examples of emergent projects that highlight the lack of proper budget planning.
 For example, the FirstEnergy companies spent over $12.8 million for the implementation of a New Mobile Radio System. Another approximate $1.1 million was spent on purchasing access to the 700 MHZ radio frequency spectrum. Funding for projects like these could and should be included in the normal capital budgeting process. There is no apparent support for projects like these being funded on an emergent basis (where the project requirements and plans are not scoped sufficiently well to be included in the annual capital budget) other than the readily available source of funding through Rider DCR. This results in customers bearing the risk for investments in Rider DCR that should instead fall on shareholders. 

This issue was also raised in the 2016 Rider DCR audit where FirstEnergy spent almost $1.6 million on an emergent basis implementing a New Mobile Radio System in the Toledo Edison service territory.
  Certainly the continued implementation of the New Mobile Radio System in Ohio Edison and Cleveland Electric Illuminating should no longer be considered emergent requirements in 2017, and instead should have been included in the 2017 capital budget.

FirstEnergy explained the purchase of the 700 MHz radio frequency bandwidth in the Distribution Platform Modernization Plan
 as a way to “future proof” their communications system to meet future SCADA, PowerForward, and other grid modernization investment requirements. Given that the purchase of the RF spectrum is to support future needs, this is not the type of project that should be funded by customers on an emergent basis outside of the normal capital budgeting process. In fact, customers should not be paying for investments that the FirstEnergy companies are making for future undefined needs that are not providing used and useful benefits today.   

The recommendations made by OCC in the 2015 and 2016 Rider DCR audits have not resulted in improvements to the 2017 DCR Rider process, and thus, are equally relevant today.  Customers should not be paying for cost overruns on capital projects unless a determination is made by the auditor that the costs associated with the overrun are prudent.  Customers should not have to pay for emergent projects unless the costs associated with the project are determined to be just and reasonable and providing used and useful benefits for customers.    
VII.
CONCLUSION
The PUCO should adopt BlueRidge’s adjustments and OCC’s additional recommendations to FirstEnergy’s Rider DCR.  Customers should not be overcharged for FirstEnergy’s tax obligation, vegetation-management programs, or improper capital budgeting process. 
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