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I.
Introduction

Q1.
Please state your name and business address.

A1.
My name is Scott J. Rubin.  My business address is 333 Oak Lane, Bloomsburg, PA.

Q2.
By whom are you employed and in what capacity?

A2.
I am an independent consultant and an attorney.  My practice is limited to matters affecting the public utility industry.

Q3.
On whose behalf are you testifying in this case?

A3.
I am testifying on behalf of the Office of the Ohio Consumers’ Counsel (“OCC”).

Q4.
What is the purpose of your testimony in this case?

A4.
The purpose of my testimony is to support OCC’s objections to the Report by the Staff of the Public Utilities Commission of Ohio (respectively, “Staff Report” and “PUCO”) regarding the cost of service study, proposed tariff changes, and proposed rate design filed by Duke Energy Ohio, Inc. (“Duke” or “Utility”).

Q5.
What are your qualifications to provide this testimony?

A5.
I have testified as an expert witness before utility commissions and/or courts in the District of Columbia, the province of Nova Scotia, and in the states of Alaska, Arizona, California, Delaware, Illinois, Kentucky, Maine, Maryland, New Hampshire, New Jersey, New York, Ohio, Pennsylvania, and West Virginia.  I also have testified as an expert witness before two committees of the U.S. House of Representatives, and one committee of the Pennsylvania House of Representatives.  I also have served as a consultant to the staffs of two state utility commissions as well as to several national utility trade associations, and state and local governments throughout the country.  Prior to establishing my own consulting and law practice, I was employed by the Pennsylvania Office of Consumer Advocate from 1983 through January 1994 in successive positions of increasing responsibility.  From 1990 until I left state government, I was one of two senior attorneys in that Office.  Among my other responsibilities in that position, I played a major role in setting its policy positions on water and electric matters.  In addition, I was responsible for supervising the technical staff of that Office.  I also testified as an expert witness for that Office on rate design and cost of service issues.

Throughout my career, I have developed substantial expertise in matters relating to the economic regulation of public utilities.  I have published articles, contributed to books, written speeches, and delivered numerous presentations, on both the national and state levels, relating to regulatory issues.  I have attended numerous continuing education courses involving the utility industry.  I also served as a faculty member in utility-related educational programs for the Institute for Public Utilities at Michigan State University, the American Water Works Association, and the Pennsylvania Bar Institute.  Attachment SJR-1 to this testimony is my curriculum vitae.

Q6.
Do you have any experience that is particularly relevant to the issues in this case?

A6.
Yes, I do.  I have testified on numerous occasions as a rate design, tariff, and cost of service expert.  I have also worked as a consultant to local government entities on rate design issues – both to assist government-owned utilities in designing rates and to help government agencies obtain reasonable rates from their utility.  I also served on the editorial committee for the preparation of the major rate design manual for the water utility industry, the American Water Works Association’s Manual M1: Principles of Water Rates, Fees, and Charges.

In the electricity sector during the past five years, I testified on rate design, tariff, and/or cost of service issues in cases involving the Ameren utilities in Illinois, Commonwealth Edison Co. (Illinois), and Duke Energy Ohio.

II.
Summary

Q7.
What is the focus of your direct testimony?

A7.
My testimony identifies and discusses four areas where the Staff Report is in error or lacks support for its conclusions, with a corresponding effect on Duke’s Application.  I also make several recommendations for PUCO action in this case.

Q8.
As part of your work, did you review the testimony and exhibits of any Duke witnesses? 

A8.
Yes.  I reviewed the testimony and exhibits of Duke witnesses Riddle, Sailers, Wathen, and Ziolkowski.  I also reviewed other exhibits that are part of Duke’s Application and numerous responses to OCC discovery and the PUCO Staff data requests that were provided by these and other witnesses.

Q9.
What portions of the Staff Report did you review?

A9.
I conducted a detailed review of the Staff Report’s Rates and Tariffs section (pages 19-44).  I also reviewed the supporting attachments and workpapers relating to these issues.

Q10.
Please summarize your conclusions and recommendations.

A10.
My conclusions and recommendations are summarized as follows:

· OCC Objection 30:  The Staff erred in accepting Duke’s proposed changes in its Right-of-Way tariff.  The proposed tariff changes would require customers to give Duke a right-of-way through a customer’s property at no cost to Duke, and has the potential to create safety hazards on a customer’s property over which the customer would have no control.  The existing right-of-way provision in Duke’s tariff should remain unchanged.

· OCC Objection 28:  The Commission should reject the Staff’s inclusion of transformer-related costs in the calculation of the Rate RS customer charge.  Including such costs is inconsistent with Staff’s traditional manner for determining a customer charge. Excluding the costs from the customer charge, as I recommend, would be consistent with the cost of providing service.  Removing the improperly included transformer costs would reduce the customer charge under Duke’s proposed revenue requirement to $5.69, which I would round to $5.70 per customer per month.
· OCC Objection 29:  The Staff improperly accepted the Utility’s proposal to charge residential electric space-heating customers (Rate ORH) a higher rate in the summer than would be charged to all other residential customers.  The summer rates for Rate RS and Rate ORH should be the same.  There is no cost justification for charging customers who use electricity for space heating higher summer rates than are charged to other residential customers.
· OCC Objection 29:  The Staff erred in recommending that residential time-of-day rates (Rate TD) should be increased by a higher percentage than other residential rates would be increased.  The Rate TD consumption charge should change by the same percentage as the Commission authorizes for the consumption charge in Rate RS.  In the absence of specific information showing that the non-customer cost to serve Rate TD customers has increased more than the comparable cost to serve other residential customers, there is no basis for increasing Rate TD consumption charges by a different percentage.
III.
Proposed Changes in Non-Rate Tariff Provisions: Right of Way (OCC Objection 30)

Q11.
Has Duke proposed any changes in the non-rate terms and conditions of its tariff?

A11.
Yes, Duke has proposed several changes in tariff provisions, in addition to the rate increases it proposes in this case.

Q12.
Did the Staff Report discuss all of Duke’s proposed tariff changes?

A12.
No.  The Staff Report only discusses those tariff provisions with which the Staff disagrees.  On page 19 of the Staff Report, the Staff states: “[t]he Applicant is proposing various textual changes to its tariffs.  Unless noted, Staff recommends approval of these changes as proposed by the Applicant.”

Q13.
Are there any non-rate tariff provisions that were implicitly accepted by the Staff that should not be accepted by the Commission?

A13.
Yes, as summarized in OCC Objection 30, there is one tariff change proposed by Duke, and implicitly accepted by the Staff, that I recommend the Commission reject: Duke’s proposed changes in its right-of-way provision (Tariff Sheet No. 21.4, pages 4-5, as found on Duke Sch. E-2.1, pages 11-12).

Q14.
What is the purpose of the current right-of-way provision in Duke’s tariff?

A14.
The existing right-of-way tariff states that a Duke customer will provide Duke a right-of-way across the customer’s property, at no cost to Duke, when the right-of-way is needed to serve the customer.  Under the existing tariff, a customer also must provide a right-of-way at no cost to Duke to serve “customers beyond the customer’s property when such rights are limited to installations along dedicated streets and roads.” (Emphasis added.)


The emboldened language in the existing tariff above is critically important.  It requires a customer to provide Duke with a right-of-way to serve other customers only when the right-of-way is along dedicated streets and roads.  It does not permit Duke to cross other portions of a customer’s property (such as installing a power line through someone’s back yard or along a private driveway or alley) unless Duke negotiates for such access and pays reasonable compensation to the customer.


In my experience, the current language in Duke’s tariff is customary within the utility industry and is consistent with general principles relating to a utility’s limited use of its power to take private property for providing service to the public.

Q15.
How is the Utility proposing to change the right-of-way tariff?

A15.
The Utility is proposing completely new right-of-way language in its tariff.  Importantly for customers, the new language includes the following provision:  “Additionally, the customer shall likewise furnish, without cost to the Company [Duke], all necessary rights of way upon or across customer’s property necessary or incidental to the supplying of service to other customers who are adjacent to or extend beyond the customer’s property.”


The proposed new language eliminates any mention of extensions along dedicated streets.  Instead, the new language would permit Duke to cross a customer’s property at any point, and the customer would have no redress or right to claim compensation. 

Q16.
Are you certain of the meaning of Duke’s proposed changes in the RIGHT OF WAY tariff, as stated in your preceding answer?

A16.
Yes.  OCC propounded an interrogatory upon Duke relating to this tariff provision.  Attachment SJR-2 is Duke’s response to OCC INT 09-108.  This response confirms what I had suspected; that the Utility is proposing these changes in order to obtain no-cost access to customers’ property that is not along dedicated streets.  For example, the Utility states: “The best route may be across a side yard or through the back of the customer’s property.”  Response to OCC INT 09‑108, Attachment SJR-2.  While this is undoubtedly true, it does not mean that Duke should be permitted to install a power line or other facilities in the middle of a customer’s yard without the customer’s agreement and without compensating the customer.

The Utility claims that it requires such access for “expediency” and to save money.  Again, I do not doubt that requiring customers to provide no-cost access to Duke would save the Utility time and money.  But that does not make it either reasonable or consistent with limitations on the taking of private property by a utility.

Q17.
Are there safety considerations with Duke’s proposed tariff language?

A17.
Yes, there are public safety considerations associated with Duke’s proposed right-of-way provision.  For example, having a power line above ground on private property can pose a hazard to children (children might try to climb the pole, overhead power lines can be hazardous for some activities like flying a kite or throwing a ball).  Similarly underground power lines pose potential excavation hazards when not properly marked.  Duke’s proposal would remove customers’ ability to control where potentially hazardous infrastructure would be installed on their property.  Customers may have plans for the use of their property (such as installing a patio, swimming pool, or swing set) that conflict with having an electric line – whether above ground or underground – in the middle of the property.  Customers also could be subjected to liability if the existence and location of an underground line are not properly marked and disclosed.  


It is one thing to have a power line running along the street where everyone expects infrastructure to be buried.  It is quite another, however, to have it buried in an unexpected location, such as a side or back yard or along a private alley.  Such a facility should not be installed in an unusual location on a customer’s property unless the customer explicitly agrees to the installation (including an agreement concerning the marking and use of the property).  Such an agreement should occur only after the customer is informed about any hazards associated with the installation of electric facilities in their backyard.  Further, customers should have the right to be compensated for the inconvenience, and potential liability, associated with having such a facility running through their property.

Q18.
What do you recommend?

A18.
I recommend that the Commission reject the Utility’s proposed change to its right-of-way tariff.  The Commission should not follow the Staff’s recommendation for approval of the unreasonable tariff change Duke proposes.  The existing provision in Duke’s tariff is reasonable and should remain in the tariff.

IV.
Residential (Rate RS) Customer Charge (OCC Objection 28)

Q19.
Has the Utility proposed an increase in its residential (Rate RS) customer charge?

A19.
Yes.  Duke proposes to increase the Rate RS customer charge from $5.50 under present rates to $6.79 under Duke’s proposed revenue requirement, an increase of 23%.

Q20.
What is the major reason for Duke’s proposed change in the customer charge?

A20.
The major driver of the increase in the customer charge is Duke’s proposed inclusion of a minimum sized transformer in the calculation of the customer charge.

Q21.
Does the Staff Report address this issue?

A21.
Yes.  On pages 35-36 of the Staff Report, the Staff recommends a slight modification in Duke’s customer charge calculation, but the Staff recommends accepting the inclusion of a minimum sized transformer in the customer charge calculation.  The Staff’s minor revisions result in a customer charge of $6.69, which the Staff rounds to $6.70 per customer per month.

Q22.
Do you agree with the Staff’s recommendation to increase the customer charge by 23 percent?

A22.
No, I do not agree with the Staff’s recommendation, as summarized in OCC Objection 28.  The Staff did not follow its traditional methodology for determining a residential customer charge, which does not include any costs associated with transformers.  The Staff’s recommendation is in error.

Q23.
Why do you disagree with the inclusion of a minimum sized transformer in the customer charge?

A23.
The Commission has traditionally limited the customer charge to the costs of connecting a customer to the system, reading the customer’s meter, and sending the customer a bill (including customer service costs).  I support the Commission’s traditional approach to determining the customer charge because it is consistent with the cost of providing service.  Specifically, setting the customer charge in the traditional manner recognizes that most costs of an electric distribution system (poles, wires, transformers, substations, and so on) are directly associated with the amount of electricity used by customers, including their peak demand requirements.  In other words, the costs associated with transformers are a cost related to the customer’s use of electricity (including the customer’s peak demand requirements); they are not customer-related costs.  Transformer costs for residential customers, therefore, are properly recovered through the energy (KWh) charge; not through the customer charge.  Setting residential rates in this manner makes most of residential customers’ bills sensitive to the amount of electricity used, which is not only consistent with principles of cost causation but also sends customers an important price signal to encourage the wise use of electricity.

Q24.
What do you recommend?

A24.
I recommend that the Commission reject the Staff’s position and remove transformer-related costs from the calculation of the Rate RS customer charge.  Doing so would result in a customer charge of $5.69, which I would round to $5.70 per customer per month, as I show on Attachment SJR-3. 

V.
Non-Standard Residential Rates: Rates ORH and TD (OCC Objection 29)

Q25.
In your opinion, are there any unusual aspects to Duke’s rate design proposals for any of THE residential rates other than Rate RS?

A25.
Yes.  I have concerns with Duke’s proposed rate designs for Rates ORH and TD, as discussed in OCC Objection 29 and as I will discuss in detail below.

Q26.
Did the Staff Report address the design of these rates?

A26.
The Staff Report essentially accepted Duke’s proposed design of these rates.  Staff Report pp. 38-39.  For clarity, I will discuss the rates as shown in the Staff Report, since they are essentially the same as the rates the Utility proposed. 

A.
Rate ORH: Optional Residential Service with Electric Space Heating

Q27.
What is Rate ORH?

A27.
Rate ORH is a rate for residential customers who use electricity for space heating.

Q28.
do you find anything unusual about the proposed rate design for Rate ORH?

A28.
I find it very unusual that the Staff supports a rate design for Rate ORH that has higher per kilowatt-hours (“KWH”) charges in the summer months and for the first 1,000 KWH per month in the “winter” months (the eight months that are not summer), than are paid by Rate RS customers.  I would expect the summer rates to be the same for heating and non-heating customers.  I also would expect the first block rates in the non-summer months to be the same for all residential customers.

Q29.
What are the rate differences that the Staff recommends?

A29.
The Staff recommends a year-round per-KWH rate for Rate RS of 2.7410¢ per KWH.  In contrast, the Staff recommends a summer per-KWH rate for Rate ORH of 3.2133¢ per KWH for the first 1,000 KWH and 3.8063¢ per KWH for all additional usage.  The Rate ORH summer rates are between 17% and 39% higher than the rates paid by non-heating residential customers.


In the winter, Rate ORH has a rate for the first 1,000 KWH per month of 3.2133¢ per KWH (the same as the first block in summer).  The rate then declines significantly for additional winter consumption to 1.7748¢ or 1.1964¢ depending on the consumption level. 

Q30.
Why is there a separate distribution rate for customers who heat with electricity?

A30.
On average, customers who use electricity for space heating have different cost and usage characteristics than customers who do not heat with electricity.  In particular, space heating customers tend to use far more electricity than non-heating customers.  While it is likely that the average cost of facilities to serve a heating customer is higher than the average cost to serve a non-heating customer (because of a heating customer’s higher overall level of demand), far more KWH are sold to heating customers than non-heating customers on an annual per-customer basis.  Thus, the per-KWH cost to serve a heating customer should be much lower than the average per-KWH cost to serve a non-heating customer.

Q31.
Do you have specific information for Duke that supports your contention?

A31.
I do not have cost information for heating customers because Duke does not treat Rate ORH as a separate class in its cost-of-service study.  There is no question, however, that Duke sells far more KWH per customer to heating customers than it sells to non-heating customers.  On Attachment SJR-4, I have used information from Duke Schedule E 4.1 to calculate the average level of annual consumption for heating and non-heating customers.  As the schedule shows, the average customer on Rate ORH uses almost three times as much electricity annually as the average customer on Rate RS (31,936 KWH vs. 11,468 KWH).
Q32.
What does this information tell you about how rates should be designed for Rate ORH?

A32.
From this information, I conclude that the summer rates for Rate RS and Rate ORH should be the same.  There is no cost justification for charging higher summer rates to customers who use electricity for space heating than for any other residential customer.  Given the greater average level of consumption – even in the summer – by Rate ORH customers, it is highly likely that any difference in the cost of serving heating and non-heating customers would be more than made up by the greater level of consumption by Rate ORH customers.


In the winter, I recommend that the first 1,000 KWH per month used by Rate ORH customers should be billed at the same rate that is charged to Rate RS customers.  Consumption above that level should be discounted consistent with the level of discount contained in the Staff proposal.


I would emphasize that my recommendation is based on the substantial differences in the level of consumption by Rate ORH customers, and the lack of information about any differences in the cost to serve such customers.  I am not suggesting that there should be any type of preference or penalty for Rate ORH customers, only that the level of revenue collection should be consistent with the likely cost to serve the customers.  In light of the fact that the typical Rate ORH customer uses almost three times as much electricity annually as the typical Rate RS customer, there is no justification for charging Rate ORH customers a higher rate in the summer or for the initial block of consumption in the winter.  

B.
Rate TD: Optional Time of Day Rate

Q33.
What is Rate TD?

A33.
Rate TD is a separate rate schedule for residential customers with time-of-day meters.  The rate schedule contains a significant discount for customers who use electricity during off-peak periods.  For example, the existing rates in the summer for Rate TD have an on-peak charge of 4.1195¢ per KWH and an off-peak charge of only 0.7186¢ per KWH.

Q34.
What do you find unusual about the Staff’s proposed rates for Rate TD?

A34.
The Staff agreed with the Utility’s recommendation to increase the per-KWH rates for Rate TD by significantly more than the increase in Rate RS consumption rates.  Specifically, the Staff recommends increasing Rate RS consumption rates by 23.9% (Staff Report p. 37), while increasing the Rate TD consumption rates by 35.3% (Staff Report p. 39).
Q35.
Is there any support in the Staff Report or in Duke’s testimony and exhibits for increasing the Rate TD consumption charges by such a large percentage?

A35.
No.  Duke does not attempt to justify the difference and does not provide any separate cost information for Rate TD in its cost-of-service study.  Attachment SJR-5 is Duke’s response to OCC INT 09-115.  In the response, Duke states that it did not prepare a cost-of-service study to determine the rates for Rate TD.  Thus, there is no cost justification for the significantly higher percentage increase proposed in the Rate TD consumption charge.

Q36.
What do you recommend?

A36.
I recommend that the consumption charges in Rate TD change by the same percentage as the Commission authorizes for the consumption charge in Rate RS.  In the absence of specific information showing that the non-customer cost to serve Rate TD customers increased more than the comparable cost to serve other residential customers, there is no basis for increasing Rate TD consumption charges by such a large percentage.

VI.
CONCLUSION

Q37.
Does this conclude your direct testimony?

A37.
Yes.  However, I reserve the right to incorporate new information that may subsequently become available.  I also reserve the right to supplement my testimony in the event that Duke, the PUCO Staff or other parties submit new or corrected information and if additional information is provided through discovery.
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