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I. INTRODUCTION 

The Commission should reject the Stipulation & Recommendation filed on September 7, 2011 (the “Partial Stipulation”) by Columbus Southern Power Company (“CSP”) and Ohio Power Company (“OPCo”) (collectively, “AEP Ohio”) and other Intervenors
 (collectively, the “Signatory Parties”).  The Partial Stipulation is not supported by FirstEnergy Solutions Corp. (“FES”), the Office of Ohio Consumers’ Counsel (“OCC”), Ohio Partners for Affordable Energy (“OPAE”), the Appalachian Peace and Justice Network (“APJN”), Ormet Primary Aluminum Corporation (“Ormet”), and the Industrial Energy Users-Ohio (“IEU”).  And for good reason:  the Partial Stipulation has no basis in law or policy; and it will impose nearly $1 billion in above-market prices on AEP Ohio’s customers while preventing those customers from seeking lower prices in the competitive market.  While other utilities’ customers currently receive millions of dollars in savings from competitive offers using market pricing, the Partial Stipulation is designed to prevent a majority of AEP Ohio customers from receiving the same benefits until June 1, 2015.  The Commission should not condone AEP Ohio’s attempt to protect its own generation at the expense of retail customers and competitive markets. 

The Partial Stipulation seeks to resolve multiple proceedings in a manner which would have significant and adverse impacts on all of AEP Ohio’s customers.  One element of the Partial Stipulation is an electric security plan for AEP Ohio’s standard service offer (“SSO”) customers (the “Proposed ESP”).  The Proposed ESP would establish “a standard service offer of all competitive retail electric services necessary to maintain essential electric service” for SSO customers, for service starting January 1, 2012 through May 31, 2015.
  Another element of the Partial Stipulation is a proposal to resolve the Commission’s review of the wholesale capacity charges to be imposed by AEP Ohio on CRES providers serving non-SSO customers in Case No. 10-2929-EL-UNC (the “10-2929 Docket”), which AEP Ohio seeks to set at purportedly cost-based rates that are well-above market prices.  The Partial Stipulation also resolves AEP Ohio’s merger application,
 its application to amend its emergency curtailment service riders,
 and its application for approval of a mechanism to recover fuel costs deferred in its first ESP proceeding.
  FES’ opposition to the Partial Stipulation focuses on the Proposed ESP and the proposed resolution of the 10-2929 Docket.  Both proposals must be rejected because they violate Ohio law and policy and will cost AEP Ohio’s customers a billion dollars more than market-based rates.

As discussed in Sections II and IV below, the Proposed ESP is not more favorable in the aggregate than the expected results of a Market Rate Offer or “MRO.”  An electric security plan or “ESP” must satisfy the statutory standards set forth in R.C. § 4928.143.  Here, the Proposed ESP does not.  Given the Commission’s Order on Remand issued October 3, 2011, in Case Nos. 08-917-EL-SSO and 08-918-EL-SSO (the “Remand Order”), which removed all Provider of Last Resort (“POLR”) charges from AEP Ohio’s current SSO rates, all witnesses agree that the Proposed ESP’s pricing is less favorable than MRO pricing.  Indeed, after adjusting only for the impact of the Remand Order, Staff witness Fortney agreed that the ESP fails his quantitative test because retail customers will pay AEP Ohio at least $276.6 million more under the Proposed ESP than they would under an MRO in the first 36 months.
  Similarly, FES witness Schnitzer estimated that the Proposed ESP would result in excess costs of $350 million to $800 million as compared to an MRO.
  In fact, AEP Ohio’s own witness testified the Proposed ESP pricing was less favorable than an MRO by $104.7 million.  If the Proposed ESP is approved, all parties agree that AEP Ohio’s SSO customers will pay more for service than they would under an MRO.  

Because the Proposed ESP clearly fails the ESP vs. MRO test on a quantitative basis, AEP Ohio argues that other purported benefits of the Partial Stipulation can be used to offset the obviously above-market pricing of the Proposed ESP.  In particular, as discussed in Section III below, AEP Ohio suggests that the cost of the Proposed ESP can be counterbalanced with the alleged “benefit” resulting from resolution of the 10-2929 Docket, under which AEP Ohio will continue to price capacity for a minority of non-SSO customers using the PJM Reliability Pricing Model (“RPM”) market price while quadrupling the average price all other non-SSO customers pay for the next forty-one months.  Yet AEP Ohio has always priced capacity at the RPM market price and the Commission has directed it to use the RPM market price.  AEP Ohio has offered no valid justification for switching to an arbitrary capacity price that is four times higher than market pricing.  

AEP Ohio’s desire to raise the capacity price charged to CRES providers for forty-one months before changing it back cannot be considered a “benefit” of the Proposed ESP because, among other things, it’s not a benefit to SSO customers.  AEP Ohio’s willingness to stipulate to conduct that is required by law, while abandoning a frivolous litigation position, simply cannot be viewed as a benefit – to the contrary, it reflects an additional $1.27 billion cost of the Partial Stipulation.
  Indeed, the idea that AEP Ohio would argue that the Proposed ESP is more favorable simply because AEP Ohio will provide what it claims is a discounted price on capacity to wholesale suppliers for non-SSO customers is nonsense.  Regardless of whether AEP Ohio is discounting its capacity price charged to CRES providers (it is not), this does not provide the Commission with legal authority to approve an ESP that would cost customers hundreds of millions of dollars more than an MRO.  The Proposed ESP must rise and fall on its own terms and conditions.  And, it falls by hundreds of millions of dollars.

Where the tests for the Partial Stipulation and the Proposed ESP overlap, they both fail by all economic, policy, and regulatory measures.  In addition to satisfying the statutory test under R.C. § 4928.143(C), an ESP must not violate state policy.  Partial stipulations similarly must not violate important regulatory practices and principles, and must benefit ratepayers under the second and third prongs of the Commission’s test.  However, the Partial Stipulation and the Proposed ESP are discriminatory, anti-competitive and would damage the state’s effectiveness in the global economy.  For example, and as discussed in more detail in Sections V through IX below:

· The Partial Stipulation and the Proposed ESP are discriminatory.

· The Partial Stipulation discriminates amongst shopping customers for wholesale capacity prices.  It allows only a minority of shopping customers up to a specific percentage “cap” to access market-priced capacity prior to June 1, 2015.  Any remaining customers who seek to shop would be subject to a discriminatory, above-market capacity price, which would cost more than $1.27 billion for all of AEP Ohio’s customers.  

· The Proposed ESP also discriminates on capacity price because it includes capacity in the base generation rates, which capacity price is unknown, but admittedly different than either of the capacity prices imposed on shopping customers. 

· The Partial Stipulation and the Proposed ESP are anti-competitive.

· The Proposed ESP provides for no wholesale competition until June 2015.

· The Partial Stipulation’s capacity price caps will prevent any retail shopping above the caps and force customers to stay with AEP Ohio’s SSO service and pay above-market prices.

· The Partial Stipulation’s “Appendix C” procedure for the distribution of RPM-priced capacity to shopping customers is arbitrary and would effectively preclude any new governmental aggregation in AEP Ohio’s service territory.  The Partial Stipulation’s impact on governmental aggregation is a particularly egregious violation of state law and policy that highlights the adverse impacts of the Partial Stipulation on residential customers.  

· Numerous existing barriers to shopping in AEP Ohio’s service territory would be maintained for another three and a half years.

· The Partial Stipulation and the Proposed ESP would provide AEP Ohio with approximately $1 billion in improper above-market revenues that would harm Ohio’s economy and would cause the loss of thousands of Ohio jobs.

The Partial Stipulation is essentially a horse trade of the benefits of market-based pricing starting in June 2015 in exchange for acceptance of above-market pricing and anti-competitive and anti-shopping provisions over the next three and a half years.  No residential customer representatives believe this is a fair trade, and neither do FES and IEU.  As a result, these parties were excluded from the final negotiations leading to the Partial Stipulation.  Incredibly, several of the Stipulating Parties did not even have the entire document to review until the morning it was signed, and they did not fully understand what they were signing.  This is a dismal example of a Partial Stipulation gone wrong.  

The Signatory Parties present a Partial Stipulation based on the suggested “need” to provide AEP Ohio with a “glide path” to market.  What AEP Ohio’s customers need is the significant benefits of competition.  The Signatory Parties agree that both wholesale and retail competition benefit customers.  That competition can and should be made available now.  AEP Ohio’s “glide path” to market ended years ago when it waived its right to recover generation transition costs.  There is no need nor any basis on which to delay competition or provide additional compensation to AEP Ohio so that AEP Ohio can accomplish by 2015 what it should have accomplished (and knew it had to accomplish) beginning in 2001.  In fact, it is AEP Ohio’s own delay that allows it to come before the Commission seeking approval of a Partial Stipulation that is anti-competitive and priced above-market.  If AEP Ohio had accomplished legal separation when it should have, its customers would already be enjoying the savings opportunities provided by Ohio’s competitive market for retail electric generation service.  AEP Ohio should be required to achieve structural separation of its competitive generation service immediately, with proper Commission oversight, to prevent any further disadvantages to AEP Ohio’s customers.

AEP Ohio has failed to satisfy any of the criteria for approval of the Partial Stipulation or the Proposed ESP, which benefit AEP Ohio at the expense of its customers and the development of Ohio’s wholesale and retail energy markets.  The Commission lacks authority to approve either the Partial Stipulation or the Proposed ESP in its current form.  They should be rejected altogether.

II. THE PROPOSED ESP should BE REJECTED BECAUSE IT IS NOT MORE FAVORABLE THAN AN MRO, AND IT BENEFITS NEITHER RATEPAYERS NOR THE PUBLIC INTEREST.
A. Ohio Law Requires The Commission To Compare The Proposed ESP With The Expected Results Of An MRO.  


As a matter of law, the Proposed ESP must satisfy the statutory test for an ESP, regardless of whether it is supported by a partial stipulation.  AEP Ohio and the Signatory Parties have attempted to blur this basic rule of law by focusing on the fact that the Proposed ESP is supposedly more favorable than the ESP originally proposed in this case, but that is not the legal standard.  R.C. § 4928.143 mandates that the Commission can only approve, or approve and modify, a proposed ESP “if it finds that the electric security plan so approved, including its pricing and all other terms and conditions, including any deferrals and any future recovery of deferrals, is more favorable in the aggregate as compared to the expected results that would otherwise apply under section 4928.142 of the Revised Code [in an MRO].”
  There is no statutory exception for stipulations that would allow the Proposed ESP to be approved based only on the fact that it was part of a negotiated agreement. Rather, AEP Ohio bears the burden of proof to establish that the Proposed ESP is more favorable in accordance with the statutory test.
    

AEP Ohio, however, has failed to meet its burden.  To the contrary, its own evidence, as well as that of Staff and FES (and other non-Signatory Parties), establishes that the Proposed ESP is less favorable than the expected results of an MRO.  In trying to avoid the impact of its own proposal, AEP Ohio and the Signatory Parties distort the statutory test by ignoring certain significant and expensive terms of the Proposed ESP and by comparing the Proposed ESP to MRO prices that are not market-based.
  Both distortions are improper and contradict the explicit terms of the controlling statutes.  

1. The Commission must consider all of the terms and conditions of the Proposed ESP.

It is well established that an ESP may only include provisions authorized by R.C. § 4928.143(B)(2).  The Ohio Supreme Court recently held “[b]y its terms, R.C. 4928.143(B)(2) allows plans to include only ‘any of the following’ provisions.  It does not allow plans to include ‘any provision.’  So if a given provision does not fit within one of the categories listed ‘following’ (B)(2), it is not authorized by statute.”
  R.C. § 4928.143(C)(1) thus requires that the Commission evaluate all such provisions, by requiring an assessment of an ESP’s “pricing and all other terms and conditions.”
  This requirement was recently affirmed by the Ohio Supreme Court.
  

While this would obviously include the traditional pricing elements, the Commission also is required to evaluate the impact of all of the Proposed ESP’s riders on AEP Ohio’s customers when comparing the results of the Proposed ESP with the results which would be obtained under an MRO.  There is nothing in Ohio law that would permit AEP Ohio to ignore the financial impact of certain riders included in the Proposed ESP simply because the riders’ values are not yet known with certainty.  Rather, the Commission’s evaluation should reflect the most accurate and realistic estimates possible of the costs of those terms and conditions of the Proposed ESP on AEP Ohio’s SSO customers.
  Moreover, as Dr. Lesser testifies, even the mere presence of nonbypassable riders will adversely affect competition because of the increased uncertainty such riders create.

However, as discussed in detail below, AEP Ohio’s analysis of the quantitative impact of its Proposed ESP fails to appropriately reflect the costs to its customers because AEP Ohio fails to include any estimate of the charges that would be imposed under several significant riders.  While AEP Ohio appears to be able to forecast future market prices in the MRO, it appears unable to forecast the costs associated with particular riders in its own Proposed ESP.  AEP Ohio may not simply wish these “placeholder” riders away and assume these riders will impose zero costs on customers.  AEP Ohio has included these riders in the Proposed ESP and, thus, they must be considered when comparing the Proposed ESP to an MRO.  

2. The Commission must consider the market prices that would result from an MRO.

Pursuant to R.C. § 4928.143(C), the Commission must compare the Proposed ESP’s terms and conditions with the expected results of an MRO.  A true comparison allows the Commission to assess the impact of the Proposed ESP objectively, to ensure that it provides benefits to AEP Ohio’s customers as compared to market pricing.  Not only has AEP Ohio tried to distort the ESP side of this comparison by ignoring significant riders, but it also has tried to improve the outlook for the Proposed ESP by distorting the MRO side of the comparison through its use of an improper capacity price of $255/MW-day in the Competitive Benchmark Price component of an MRO.  


The statutory ESP vs. MRO test specifically references a comparison to the “expected results that would otherwise apply under section 4928.142 of the Revised Code.”
  Section 4928.142 provides for a “standard service offer price for retail electric generation service that is delivered to the utility under a market-rate offer.”
  It also provides that “[t]he market-rate offer shall be determined through a competitive bidding process” and requires that the utility “or its transmission service affiliate belong[] to at least one regional transmission organization that has been approved by the federal energy regulatory commission; or [that] there otherwise is comparable and nondiscriminatory access to the electric transmission grid.”
  Further, under the MRO, “[a]ll costs incurred by the electric distribution utility as a result of or related to the competitive bidding process or to procuring generation service to provide the standard service offer, including the costs of energy and capacity and the costs of all other products and services procured as a result of the competitive bidding process, shall be timely recovered through the standard service offer price . . . .”
  Thus, the statute clearly reflects that the comparable MRO should include competitive market-based pricing for the procurement of SSO supply, “including the costs of energy and capacity” procured through the competitive process.
  

Under such a framework, the only proper capacity price to include in the market-based offer component of an MRO would be market-based capacity prices, which for utilities in PJM are the RPM prices.  The express language of Section 4928.142 does not allow for the inclusion of a purportedly cost-based capacity price, let alone an arbitrary and artificial negotiated capacity price.  Both options would be antithetical to the “market-based offer” that is required by R.C. § 4928.142.  The 10-2929 proposed capacity price in the Partial Stipulation at $255/MW-day is wholly separate from and irrelevant to the Commission’s consideration of the market-based capacity pricing that is an element of an MRO.  In the statutory comparison of the Proposed ESP to the expected results of an MRO, the Commission must compare the Proposed ESP to a truly and wholly market-based offer, including the market price for capacity.  
B. Every Single Witness, Signatory Party Or Otherwise, Who Conducted An ESP vs. MRO Price Test Found That The Proposed ESP Is More Costly Than The Expected Results Of An MRO.
An ESP vs. MRO price test was performed by AEP witness Thomas, FES witness Schnitzer, Staff witness Fortney, IEU witness Murray and OCC witness Duann.  Every witness who performed the ESP vs. MRO test concluded that the Proposed ESP price is substantially higher than the projected MRO price and, thus, more costly to customers.  AEP Ohio witness Thomas used a series of unrealistic assumptions designed to favor AEP Ohio
 and still concluded that the Proposed ESP is less favorable in the aggregate than an MRO by $0.71/MWh, or $104.7 million.
  Although Ms. Thomas claimed that her analysis did not account for the “other benefits of the Stipulation,” her math speaks for itself.
  


After correcting for the removal of the POLR charge from existing SSO rates as required by the Remand Order, Staff witness Fortney testified that the MRO would benefit customers by $276.6 million, or $2.12/MWh.
  As discussed below, additional corrections to his calculation further increase the cost of the Proposed ESP.  No other Stipulating Party attempted to compare the Proposed ESP to the expected results of an MRO. 
FES witness Schnitzer estimated that the MRO’s benefits range from $350 million to as much as $800 million.
  When Dr. Lesser’s estimate of the potential $219.9 million in additional costs incurred through the Distribution Investment Rider (“DIR”) is added, an MRO is more favorable than the Proposed ESP by roughly $1 billion.
  

Other parties also found that an MRO was more favorable than the Proposed ESP.  IEU witness Murray estimated for OPCo the MRO’s benefit was $4.83/MWh, or $556 million over the term of the Proposed ESP.
  For CSP, Mr. Murray estimated the MRO’s benefit was $8.55/MWh, or $660 million over the term of the Proposed ESP.
  Thus, the aggregate impact is more than $1 billion under Mr. Murray’s analysis.  OCC witness Duann also found that the MRO was more favorable than the Proposed ESP.
  

As shown through the testimony from Mr. Schnitzer discussed in detail below, as well as the testimony of all other witnesses that performed an ESP vs. MRO price test, it is clear that the MRO price is more favorable to retail customers than the Proposed ESP price.    

3. After accounting for the Remand Order’s impact on the POLR Charge, every witness who conducted the ESP vs. MRO test found that the Proposed ESP was not more favorable in the aggregate.

a. The MRO is better than the Proposed ESP by $350 million to $800 million.

Mr. Schnitzer made an extensive comparison of the Proposed ESP and an MRO.
  Mr. Schnitzer found that AEP Ohio’s 2012 to May 2015 ESP vs. MRO price analysis contained significant omissions and overstated the price benefits of the Proposed ESP.  Most notably, Mr. Schnitzer demonstrated that AEP Ohio had understated several costs of the Proposed ESP, including fuel costs and the costs of riders GRR and PMR.
  Mr. Schnitzer also showed that AEP Ohio had overstated the competitive benchmark component of the MRO price by using the above-market capacity price from the Partial Stipulation of $255/MW-day in the market-based component of the MRO price.
  This inflated and arbitrary price for capacity has never been approved by the Commission, is not consistent with the competitive procurement of capacity, and should not be included in the MRO price.  It is also a logical fallacy to use the inflated capacity pricing created by the Partial Stipulation in the MRO price when that inflated price would never exist in MRO.  Mr. Schnitzer further found that AEP Ohio had understated the Legacy ESP Total Generation Service Price by failing to adjust this price for forecasted fuel and environmental costs.
  According to Mr. Schnitzer, simply by using reasonable assumptions, the Proposed ESP would be less favorable in the aggregate in a range from $350 million to $800 million.
  Several Stipulating Parties with knowledge of competitive pricing have relied on Mr. Schnitzer’s testimony and agreed with his methodology in their original testimony and on cross-examination.
  

b. Ms. Thomas’ analysis showed that an MRO would cost less than the Proposed ESP by $104.7 million.

Ms. Thomas’ ESP vs. MRO test contained several material flaws and inaccuracies.  However, even using her materially flawed analysis without the POLR charge (which the Commission should not rely upon for the reasons described infra), she concluded that the MRO was more favorable than the ESP by $0.71/MWh, or $104.7 million over the Proposed ESP term.
  Ms. Thomas was thus forced to argue that the Proposed ESP is more favorable than an MRO based on “additional benefits” of the Stipulation identified by Mr. Allen and Mr. Hamrock,
 which are rebutted below.


There were several significant errors in Ms. Thomas’ analysis which resulted in her greatly underestimating an MRO’s benefits.  In brief, Ms. Thomas:  (1) failed to include any value for the GRR; (2) failed to include any value for the PMR; (3) failed to use AEP Ohio’s own estimates of fuel costs; (4) failed to include any provision for the DIR; (5) failed to include any value for the MTR
; and (6) assumed that it was appropriate to include the above-market capacity prices contained in the Partial Stipulation in an MRO even though neither the Commission nor FERC had ever adopted such charges in the past and the Ohio statute does not allow such non-market based charges to be included in the market-based component of the MRO price.  Ms. Thomas’ capacity conclusion is invalid as a matter of law because R.C. § 4928.142(C) requires that the MRO comparison should include competitive market-based pricing for the procurement of SSO supply.  Ms. Thomas also failed to analyze the FirstEnergy utilities’ auction results to act as a “control” on her analysis.
    


As discussed in detail below, Ms. Thomas misstated many costs and completely omitted others.  Despite these material mistakes, once Ms. Thomas complied with the Attorney Examiner’s direction to incorporate the effect of the Remand Order into her calculation by removing the POLR charge from current SSO rates, she concluded that the Proposed ESP failed the ESP vs. MRO test by $0.71/MWh, or $104.7 million over the Proposed ESP term.  Therefore, even ignoring all of the rest of Ms. Thomas’ other mistakes discussed below, AEP Ohio recognizes that the Proposed ESP fails the ESP vs. MRO price test.  

c. Staff Witness Fortney found that the Proposed ESP fails the ESP vs. MRO Test.

Mr. Fortney’s MRO vs. ESP price comparison, as shown in his Attachment A, is restated below in Table 1.  Mr. Fortney compared the ESP price increases included in the Partial Stipulation to a blended MRO price purporting to use Staff witness Johnson’s market prices
 for the first thirty-six months of the ESP term.  Because his testimony was filed prior to the Remand Order, it included a POLR charge for the current ESP pricing used in the MRO price blend required by R.C. § 4928.142(D).
  Mr. Fortney’s initial calculation, which did not reflect the Remand Order, showed that the ESP price was superior to the expected MRO price by approximately $44 million.  He testified that his conclusion that the ESP was more favorable in the aggregate than the expected results of an MRO was based primarily on this quantitative analysis.

Table 1 – Fortney Attachment A, As Filed Sept. 13, 2011

[image: image1.emf]Category 2012 2013 2014 36 Months

Market Pricing

Subtotal - Market Pricing 58.85  61.38  73.59 

Current ESP Pricing

Standard Offer Generation Service 21.02 21.02 21.02

Transmission Adjustment 2.14 2.14 2.14

Environmental Investment (EICCR) 0.90 0.90 0.90

Provider of Last Resort (POLR) 3.07 3.07 3.07

Fuel Adjustment Clause (FAC) 33.10 33.10 33.10

Generation Resource (GRR) 0.00 0.00 0.00

Subtotal - Current ESP Pricing 60.23 60.23 60.23

MRO Blended Pricing

Market Pricing % 10.0% 20.0% 30.0%

Current ESP Pricing % 90.0% 80.0% 70.0%

Market Pricing 58.85 61.38 73.59

Current ESP Pricing 60.23 60.23 60.23

MRO Blended Pricing 60.09 60.46 64.24

Proposed ESP Pricing

Standard Offer Generation Service 24.50 25.70 27.20

Transmission Adjustment 2.14 2.14 2.14

Environmental Investment (EICCR) 0.00 0.00 0.00

Provider of Last Resort (POLR) 0.00 0.00 0.00

Fuel Adjustment Clause (FAC) 33.10 33.10 33.10

Generation Resource (GRR) 0.18 0.22 0.26

Subtotal - ESP Pricing 59.92 61.16 62.70

ESP Pricing vs. Blended MRO Pricing (0.17) 0.70 (1.54) (0.34)

ESP Pricing vs. Blended MRO Pricing ($) ($7,482,602) $30,452,450 ($66,908,383) ($43,938,535)



Mr. Fortney’s ESP vs. MRO price comparison is faulty in three respects.  First, it includes a $3.07/MWh POLR charge in the Current ESP Pricing which was eliminated by the Commission’s subsequently issued Remand Order.  Mr. Fortney admitted that, as a result of the Remand Order, the entire POLR charge should be removed from his calculation.
  After making this one correction, Mr. Fortney agreed that the MRO price is more favorable than the ESP price over the thirty-six month period he analyzed by approximately $276.6 million, as shown in Table 2.
  Indeed, the MRO price is more favorable than the ESP price in each of the three years analyzed by Mr. Fortney.

Table 2 – Fortney Attachment A With POLR Charge Removed Per Remand Order
[image: image2.emf]Market Pricing

Subtotal - Market Pricing 58.85  61.38  73.59 

Current ESP Pricing

Standard Offer Generation Service 21.02 21.02 21.02

Transmission Adjustment 2.14 2.14 2.14

Environmental Investment (EICCR) 0.90 0.90 0.90

Provider of Last Resort (POLR) 0.00 0.00 0.00

Fuel Adjustment Clause (FAC) 33.10 33.10 33.10

Generation Resource (GRR) 0.00 0.00 0.00

Subtotal - Current ESP Pricing 57.16 57.16 57.16

MRO Blended Pricing

Market Pricing % 10.0% 20.0% 30.0%

Current ESP Pricing % 90.0% 80.0% 70.0%

Market Pricing 58.85 61.38 73.59

Current ESP Pricing 57.16 57.16 57.16

MRO Blended Pricing 57.33 58.00 62.09

Proposed ESP Pricing

Standard Offer Generation Service 24.50 25.70 27.20

Transmission Adjustment 2.14 2.14 2.14

Environmental Investment (EICCR) 0.00 0.00 0.00

Provider of Last Resort (POLR) 0.00 0.00 0.00

Fuel Adjustment Clause (FAC) 33.10 33.10 33.10

Generation Resource (GRR) 0.18 0.22 0.26

Subtotal - ESP Pricing 59.92 61.16 62.70

ESP Pricing vs. Blended MRO Pricing 2.59 3.16 0.61 2.12

ESP Pricing vs. Blended MRO Pricing ($) $112,717,569 $137,297,046 $26,580,639 $276,595,253

Category 2012 2013 2014 36 Months



Second, Mr. Fortney committed two errors in adopting Mr. Johnson’s market prices.  Mr. Fortney mistakenly testified that “Mr. Johnson did not provide a comparable market rate for beyond 2014,”
 but Mr. Johnson provided a comparable market rate – what Mr. Johnson called the MRO price – for June 2014 through May 2015 of $73.59/MWh.
  Mr. Fortney compounded his error by using this June 2014-May 2015 price for all twelve months of 2014.
  Mr. Johnson’s comparable market rate for January through May, 2014, is $61.38, not the $73.59 used by Mr. Fortney.
  Fixing these errors in Mr. Fortney’s calculation results in the MRO price being more favorable than the ESP price by more than $325 million, as shown in Table 3.

Table 3 – Fortney Attachment A With POLR Charge Removed Per Remand Order and Market Price Errors Corrected

[image: image3]

Third, Mr. Fortney used 2011 fuel prices in his calculation instead of the fuel price estimates provided by AEP Ohio for the years at issue – 2012, 2013 and 2014 – which are the only fuel price estimates in the record for the Proposed ESP delivery period.  Instead of using AEP Ohio’s actual forecasts, which AEP Ohio has deemed extremely competitively-sensitive, Mr. Fortney used a fixed rate of $33.10/MWh for the entire thirty-six months of his calculation.
  Mr. Fortney agreed, however, that he would not expect the fuel cost to remain constant for three years, and that, if AEP Ohio’s higher fuel forecasts were used, the ESP would be even less favorable.
  Indeed, after adding AEP Ohio’s forecast of fuel prices to the other corrections to Mr. Fortney’s calculation shown above, the ESP price is more favorable than the MRO price by more than $XXX million, as shown in Table 4.  Mr. Fortney also agreed that using an updated transmission adjustment of $2.73/MWh would make the ESP even less favorable.
  Thus, Mr. Fortney’s ESP vs. MRO price comparison, with appropriate corrections made, is consistent with Mr. Schnitzer’s ESP vs. MRO price comparison showing that an MRO would be more favorable for retail customers by more than half a billion dollars.

Table 4 - Fortney Attachment A With POLR Charge Removed Per Remand Order, Market Price Errors Corrected, and AEP Ohio’s Fuel Forecasts Added

[image: image4.emf]Category 2012 2013 Jan.-May, 2014 June 2014 - May 2015 41 Months

Market Pricing

Subtotal - Market Pricing 58.85  61.38  61.38  73.59 

Current ESP Pricing

Standard Offer Generation Service 21.02 21.02 21.02 21.02

Transmission Adjustment 2.14 2.14 2.14 2.14

Environmental Investment (EICCR) 0.90 0.90 0.90 0.90

Provider of Last Resort (POLR) 0.00 0.00 0.00 0.00

Fuel Adjustment Clause (FAC)

Generation Resource (GRR) 0.00 0.00 0.00 0.00

Subtotal - Current ESP Pricing

MRO Blended Pricing

Market Pricing % 10.0% 20.0% 30.0% 34.0%

Current ESP Pricing % 90.0% 80.0% 70.0% 66.0%

Market Pricing 58.85 61.38 61.38 73.59

Current ESP Pricing

MRO Blended Pricing

Proposed ESP Pricing

Standard Offer Generation Service 24.50 25.70 27.20 27.20

Transmission Adjustment 2.14 2.14 2.14 2.14

Environmental Investment (EICCR) 0.00 0.00 0.00 0.00

Provider of Last Resort (POLR) 0.00 0.00 0.00 0.00

Fuel Adjustment Clause (FAC)

Generation Resource (GRR) 0.18 0.22 0.26 0.26

Subtotal - ESP Pricing

ESP Pricing vs. Blended MRO Pricing

ESP Pricing vs. Blended MRO Pricing ($)


4. AEP Ohio witness Thomas and Staff witness Fortney understated the cost of the Proposed ESP and overstated the cost of an MRO, while FES witness Schnitzer properly adjusted both sides of the equation.

Even though every witness who conducted an ESP vs. MRO price test in this case agreed that the Proposed ESP fails the ESP vs. MRO test when the Remand Order is properly incorporated, the AEP Ohio and Staff witnesses committed errors that, when corrected, on balance further show that an MRO is more favorable.


d. AEP Ohio understated the Proposed ESP price by underestimating fuel costs and ignoring costs associated with the GRR, PMR, and DIR, which FES witness Schnitzer corrected.

Ms. Thomas’ Proposed ESP price was too low because it significantly understated fuel costs and ignored potential costs associated with the GRR and PMR.
  These adjustments alone would increase the Proposed ESP price by as much as $9/MWh.
  In addition to the adjustments made by Mr. Schnitzer, Dr. Lesser found that the DIR would increase the cost of the Proposed ESP by $219.9 million.
  
i. Fuel Costs


 Ms. Thomas developed the Proposed ESP price by adding the tariff generation price (or base ‘g’), the “2011 Full Fuel,” and the 2010/11 transmission related expenses.
  Ms. Thomas estimated fuel costs of $33.01/MWh in 2012 and $33.00/MWh for the remainder of the Proposed ESP term.
  Ms. Thomas’ fuel estimate significantly underestimates the Proposed ESP price, because AEP Ohio’s own forecasts show that the Fuel Adjustment Clause (“FAC”) is expected to increase from the 2011 cost figures used by Ms. Thomas.
    

AEP Ohio forecasts fuel costs through its complete financial forecasting model at least once a year.
  As part of this forecasting process, AEP developed fuel forecasts for the years 2012-2014.
  This forecast shows that AEP Ohio’s own estimates predict fuel costs for this period to be much higher than the 2011 value used by Ms. Thomas: $XXX/MWh in 2012, $XXX/MWh in 2013, $XXX/MWh  in 2014, and $XXX/MWh in 2015.
  The table below illustrates this difference:

	Term
	Thomas Estimate
	AEP Ohio Estimate
	Difference

	2012
	$33.01
	$XXX
	$XXX

	2013
	$33.00
	$XXX
	$XXX

	2014
	$33.00
	$XXX
	$XXX

	January-May 2015
	$33.00
	$XXX
	$XXX



Mr. Fortney also adopted the static values used by Ms. Thomas.
  However, on examination Mr. Fortney acknowledged that he “would not expect the fuel cost to remain constant for three years.”
  Mr. Fortney also acknowledged that AEP Ohio had produced a forecast that was higher than the static number he used, and “all other things being equal, if the fuel cost goes up, the value of the ESP would go down.”
  

Holding these fuel costs constant, while increasing the energy costs in the Competitive Benchmark Price in the MRO, as Ms. Thomas and Mr. Fortney did, created a systemic bias in AEP Ohio and Staff’s calculations.
  If Ms. Thomas fails to acknowledge the estimated impact of changing fuel costs, there is no justification for using future estimated energy cost increases in her MRO calculation.  

To more accurately compare the Proposed ESP to an MRO, Mr. Schnitzer replaced the 2011 fuel cost used by Ms. Thomas with AEP Ohio’s projected fuel costs.
  Ms. Thomas and Mr. Fortney should also have used these estimated fuel costs in their analysis; these estimates are the best – indeed, the only – evidence of future fuel costs in the record for the Proposed ESP period.  This would have increased the cost of the Proposed ESP in their calculations.  By not using AEP Ohio’s own fuel forecasts, Ms. Thomas underestimated the cost of the Proposed ESP by approximately $XXX million.

In her rebuttal testimony, Ms. Thomas claimed that it was “not necessary to include forecasted fuel changes” and that in prior cases “the Commission has not required that such forecasted data be reflected in the MRO Price Test.”
  However, on cross-examination, Ms. Thomas admitted that she did use forecasted data for certain items, such as her forecast of future energy prices.
  Ms. Thomas also admitted that R.C. § 4928.142(D), upon which she relied for her statement that estimates were not required, does not prohibit the use of forecasted data in an MRO.
  Thus, AEP Ohio chose to use forecast data selectively and inconsistently:  it used forecasted prices for energy when they were beneficial (i.e., increased the MRO price); but did not use forecasted prices for fuel when they were not beneficial (i.e., increased the Proposed ESP price).  As such, AEP Ohio’s position lacks both credibility and merit.  

AEP Ohio’s witnesses attempted to downplay the accuracy of AEP Ohio’s estimated fuel costs, claiming that these estimates failed to consider the conditions that would take place under the Partial Stipulation.
  Yet, although AEP Ohio and its affiliates have considerable forecasting capabilities, AEP Ohio’s witnesses knew of no updated fuel forecasts or any study of the effect of shopping on fuel costs.
  Further, Ms. Thomas admitted that AEP Ohio’s fuel procurement practices would not significantly change simply because of a change in the mix of its customers served by its generating facilities.
  Still further, the attempt to divert attention away from AEP Ohio’s own fuel cost estimates begs this question:  if the fuel cost estimates are no longer valid, why has AEP Ohio continued to claim that these estimates are still proprietary and highly confidential?  
In her rebuttal testimony, Ms. Thomas also argued that forecasted environmental charges should also be included with forecasted fuel in order to make this a valid comparison.
  FES certainly does not disagree with this point; this is exactly what Mr. Schnitzer did in his analysis.  Indeed, Ms. Thomas’ rebuttal testimony simply incorporates the average of Mr. Schnitzer’s high and low environmental costs, which were originally presented by Mr. Schnitzer in his Exhibit MMS-4.  Yet Ms. Thomas did not bother to complete her analysis using both updated fuel and environmental costs.  Had she completed her calculation with Mr. Schnitzer’s low environmental costs and updated fuel, this too would have showed that the MRO price was more favorable than the Proposed ESP price, even with the POLR charge improperly included in her analysis.  Therefore, based on Ms. Thomas’ own calculations, even if environmental forecasts are included, the Proposed ESP price is less favorable than the projected MRO price.  Regardless of whether forecasted fuel and environmental costs are included in Ms. Thomas’ calculation, the MRO is always more advantageous than the Proposed ESP.
ii. Generation Resource Rider (“GRR”)
Ms. Thomas stated that she did not include any value for the GRR in her analysis for three reasons.  First, she claimed that AEP Ohio had not developed an estimate for this rider.
  This is wrong.  AEP Ohio produced a specific revenue estimate for the Turning Point facility that AEP Ohio expects to recover through this rider.
 
  AEP Ohio witness Hamrock testified that the Turning Point cost estimates remain valid under the Partial Stipulation, assuming the Commission approves the GRR.
  
Second, Ms. Thomas claimed that the GRR should not be included in the ESP vs. MRO test because it is a non-bypassable rider and will therefore have no impact on the test.
  Mr. Schnitzer explained the obvious logical flaw in this analysis:  

GRR is a new generation-related rider specific to the Company’s Initial ESP Proposal and Stipulation ESP.  It is not a rider that would be an element of an MRO.  Therefore, it should be included in the Stipulation ESP Price but not the MRO Price.
  
Staff witness Fortney agreed with Mr. Schnitzer’s approach.  He included a value for the GRR in the Proposed ESP Price and excluded it from the expected MRO price.
  On cross-examination, Mr. Fortney explained that he believed that it was fair and reasonable to create a value for rider GRR, and that if he had not included a value for this rider he would have been concerned that he was underestimating or understating the potential cost of the ESP.
  

Third, Ms. Thomas claimed that the GRR should not be included in the ESP vs. MRO test because it is a “‘place holder until such time as the Commission approves any project-specific costs to be included in the GRR.’  Therefore there are no charges under this rider to be included in the MRO Price Test.”
  Ms. Thomas failed to acknowledge that the GRR would not exist in an MRO, and therefore it is a provision of the Proposed ESP which must be accounted for, as recognized by Mr. Schnitzer and Mr. Fortney.
  This is especially true since AEP Ohio had produced an estimate of the costs of at least one project that AEP Ohio intends to recover through this rider.  Indeed, even a zero dollar placeholder would adversely affect competition because of the uncertainty it would create for potential suppliers.
  If AEP Ohio does not want to include a GRR cost estimate in the ESP vs. MRO test, then it should remove the GRR from the Proposed ESP.  
After pointing out these issues, Mr. Schnitzer simply used AEP Ohio’s own cost estimates to forecast the Turning Point facility’s revenue requirement and netted out the energy and capacity revenues that will be available to the facility.
  Mr. Schnitzer did not adjust the cost of the Proposed ESP upward to account for the MR6 project because development of the MR6 project and cost recovery prior to June 1, 2015, is unlikely.
  Therefore, for the Turning Point facility alone, Mr. Schnitzer included in the Proposed ESP price a GRR charge of $0.15/MWh in 2013, $0.21/MWh in 2014, and $0.24/MWh in 2015.
  Staff witness Fortney determined estimated GRR charges would be $0.18/MWh in 2012, $0.22/MWh in 2013, and $0.26/MWh in 2014 based on Turning Point estimated costs.

As shown by the analysis used by Mr. Schnitzer and Mr. Fortney, the GRR is a material provision of the Partial Stipulation and should be included in the MRO test.  The fact that additional costs that could be included in the GRR are not yet certain does not mean that Ms. Thomas should ignore available cost estimates for the Turning Point project.  Her decision to ignore these costs results in her erroneous calculation inappropriately understating the cost of the Proposed ESP in comparison to an MRO by an additional $19.2 million. 

iii. Pool Modification Rider (“PMR”)


On December 17, 2010 – before the original ESP application was filed and more than eight months prior to the Proposed ESP being filed – AEP Ohio and other AEP entities provided written notice that they were terminating the AEP Power Pool.
  Under this agreement, AEP operating companies share capacity and energy under a predefined pricing structure.
  Although termination of the Pool is not a cause or effect of the Partial Stipulation, the Partial Stipulation authorizes AEP Ohio to establish a rider – the PMR – to recover lost revenues resulting from Pool termination or modification.
  If the impact of the pool termination or modification on AEP Ohio during the ESP term is greater than $50 million, AEP Ohio may pursue cost recovery of the entire impact
 through a separate proceeding.
  


AEP Ohio has not estimated the potential impact of the PMR.
  However, Mr. Nelson claimed that the “entire impact” of the PMR will be measured by calculating the “lost receipts versus what you may replace that with.”
  The potential “lost receipts” portion of this analysis is extremely significant.  AEP Ohio has estimated that its annual pool capacity revenue would be approximately $350-$400 million.
  Accordingly, depending on how AEP Ohio replaces this revenue in the future, this rider could lead to very significant impacts for Ohio customers. Yet, those significant impacts are completely ignored by the Signatory Parties in the ESP vs. MRO test.
Despite the potentially significant impact of the PMR on the future price of the ESP, Ms. Thomas failed to include any provision for the PMR in her ESP vs. MRO test.
  Much like the estimated GRR charges, Ms. Thomas claimed that the estimated PMR charges should not be included in the ESP vs. MRO test because the PMR is a placeholder until such time as the Commission approves changes for that rider.
  Ms. Thomas thus did not attempt to estimate a value for this rider.
  Ms. Thomas also claimed (without support) that the effect of a pool modification rider could flow through to the generation pricing under an MRO because a portion of the load in an MRO would be served under SSO pricing.
    

Ms. Thomas’ argument fails because the PMR is an element of the ESP which would not be included in an MRO.
  Indeed, even Ms. Thomas admitted that the PMR would not be part of the MRO.
  AEP Ohio negotiated for the PMR, which suggests AEP Ohio believes it has significant value.
  It is an element of the Proposed ESP.  It is not appropriate to simply ignore this element of the Proposed ESP because the final amount to be recovered under this rider is not yet absolutely certain.  Accordingly, estimated values for this rider must be established and used as part of the ESP vs. MRO test.  

Mr. Schnitzer developed a high and low estimate of the financial impact of the PMR for the period from September 1, 2013 through May 31, 2015.
  Mr. Schnitzer developed an estimate based on the potential lost capacity revenues due to the termination of the AEP Pool.
  Erring on the side of caution, Mr. Schnitzer relied on forecasted pool transfer prices for 2012-2014 provided by AEP Ohio in discovery.
  To the extent that AEP Ohio would seek to recover any other costs associated with pool termination besides lost capacity revenues, the PMR costs would be even higher than projected by Mr. Schnitzer.
    

To create his high estimate, Mr. Schnitzer calculated capacity revenue losses as the difference between the AEP capacity transfer price and the RPM capacity transfer price (as was used by an AEP Ohio affiliate in an Indiana proceeding).
  Mr. Schnitzer offset the lost capacity revenues with the associated incremental energy revenues as a result of pool termination.
  As a result of this analysis, Mr. Schnitzer’s high estimate of the total impact of pool termination, net of offsetting increases in energy revenue, was more than $525 million, or $8.75/MWh.
  To create his low estimate, Mr. Schnitzer assumed that rather than sell excess capacity and energy at market, AEP Ohio would be able to negotiate prices with its affiliates that split the difference between market and forecast transfer prices, thereby reducing costs to be recovered in the rider by half, or $262.5 million or $4.375/MWh.
  AEP Ohio has recognized that pool receipts of between $350-400 million annually are at risk due to the decision to terminate the pool agreement.  However, AEP Ohio has not estimated the potential cost of this rider, despite the extremely significant impact it could have on Ohio customers using the very methodology AEP proposed in an Indiana proceeding.  This is inappropriate.  The costs of including this rider in the Proposed ESP, which costs would not be present in an MRO, should be included in the ESP vs. MRO price test.  If AEP Ohio does not want to include a PMR cost estimate in the ESP vs. MRO test, then it should remove the PMR from the Proposed ESP.  
iv. The DIR is an additional cost of the Proposed ESP

The Distribution Investment Rider (“DIR”) is a nonbypassable rider intended to allow AEP Ohio to recover for taxes and to earn a return on and of post-2000 plant-in-service associated with distribution net investment.
  Ms. Thomas improperly failed to include the DIR in her analysis, claiming that “while the DIR itself would not be part of an MRO, equivalent distribution rate cases can occur under an MRO and therefore, you kind of have the equivalent thing on both sides.”
  Ms. Thomas is incorrect for two reasons.  

First, Ms. Thomas’ analysis ignored that the AEP Ohio companies currently have an application pending for a distribution base rate increase with a date certain of August 31, 2010.
  Staff filed separate reports in these cases.  On a combined company basis, Staff recommended a low annual increase of $13.7 million and a high annual increase of $29.6 million.
  The average annual increase proposed by Staff was $21.6 million.
  Using the average annual increase calculated by Staff as his comparison for MRO purposes, Dr. Lesser analyzed the DIR provisions contained in the Partial Stipulation and determined that the Partial Stipulation would have the effect of increasing revenue to AEP Ohio by $219.9 million over the Proposed ESP term.
  Dr. Lesser concluded that the failure to recognize this very significant increase in costs understated the ESP compared to an MRO.

Second, if the DIR is approved in the form set forth in the Partial Stipulation, but the plant-in-service included in the DIR is also included in the rate base supporting Staff’s recommended annual increase of $21.6 million, then AEP Ohio will be double-recovering post-2000 costs through the date certain of August 31, 2010.
  Thus, the DIR reaches back an additional 10 years, allowing AEP Ohio to recover costs during that period twice.
  In AEP Ohio’s rebuttal testimony, Mr. Allen was asked whether he agreed that the DIR will allow double recovery of costs.  He replied: “No.  Any costs recovered through the Companies’ base distribution rates would not be recovered through the DIR.”
  It is unclear why Mr. Allen disagrees with this reading of the Partial Stipulation, but on cross-examination Mr. Allen stated that a revenue credit may be appropriate to avoid a double recovery.
  However, this “revenue credit” does not appear in the Partial Stipulation, which specifically mandates recovery of and on post-2000 investment without any offset.  Thus, to the extent the Partial Stipulation permits double recovery, that double recovery must be considered an additional cost of the Proposed ESP.
v. Summary of adjustments to Stipulation ESP Price
As discussed in detail above, each of the adjustments to the Stipulation ESP Price made by Mr. Schnitzer are reasonable and necessary.  Mr. Schnitzer used AEP Ohio’s own fuel cost estimates to conduct his analysis.  For the GRR, Mr. Schnitzer used AEP Ohio’s own revenue estimates for the Turning Point facility only (ignoring MR6 and the customer-sited issues).  Mr. Schnitzer created a high and low case for the PMR which incorporated a variety of assumptions.  The high case assumes that AEP Ohio can sell its excess energy and capacity at market prices and is consistent with AEP’s own analysis of pool termination that the Company filed in Indiana.  The low case assumes that AEP Ohio can negotiate prices with its affiliates that split the difference between market and the Company’s forecasted transfer prices, thereby reducing costs to be recovered in the rider by half.  These cost estimates prepared by Mr. Schnitzer are more reasonable and significantly different than the Company’s unreasonable estimate of zero costs.  For all practical purposes with respect to the MRO price test, AEP Ohio’s analysis incorrectly assumes that the GRR and PMR riders do not exist in the Proposed ESP.  This simply is not true, and the costs of these riders should not be ignored when considering all terms and conditions of the Proposed ESP.  Finally, Dr. Lesser calculated the additional cost of the ESP related to additional recovery of distribution costs through the DIR.
Based on the aforementioned adjustments, corrections to Ms. Thomas’ Proposed ESP price are significant.  As shown in detail on Mr. Schnitzer’s Ex. MMS-2, under Mr. Schnitzer’s low case PMR adjustments, he found that the Proposed ESP price is $XXX, or $XXX higher than the value used by Ms. Thomas.
  Using his high case PMR adjustments, the Proposed ESP price is $XXXX, or $XXX higher than the value used by Ms. Thomas.
  These adjustments do not include the additional $219.9 million calculated by Dr. Lesser.
 
The chart below shows the impact of the changes to fuel, GRR, and PMR on Ms. Thomas’ analysis.  Of note, Mr. Schnitzer’s analysis uses different shopping assumptions than Ms. Thomas’ analysis, and Mr. Schnitzer’s methodology is actually more favorable to AEP Ohio than that used by Ms. Thomas.  The results provided below use Ms. Thomas’ methodology to illustrate the significant nature of these changes under AEP Ohio’s own analysis.  
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	Alternative Market Rate Offer Price Test

	Exhibit LJT-3 - Including Fuel Update, GRR, and Schnitzer's High PMR
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	70.98

	
	
	
	
	
	
	
	
	

	
	MRO Pricing
	
	
	
	
	
	

	
	
	
	
	XXXX
	XXXX
	XXXX
	
	XXXX

	9
	
	Generation Service Price
	
	57.06
	56.97
	56.97
	
	56.99

	10
	
	Generation Service Weight
	
	90%
	77%
	66%
	
	

	
	
	
	
	
	
	
	
	

	11
	
	Expected Bid Price
	
	67.72
	69.23
	76.76
	
	70.98

	12
	
	Expected Bid Weight
	
	10%
	23%
	34%
	
	

	
	
	
	
	 
	 
	 
	 
	 

	13
	
	MRO Annual Price
	
	58.13
	59.79
	63.70
	
	60.44

	
	
	
	
	XXXX
	XXXX
	XXXX
	
	XXXX

	
	
	
	
	
	
	
	
	

	
	MRO - ESP Price Comparison
	
	
	
	
	
	

	
	
	
	
	XXXX
	XXXX
	XXXX
	
	XXXX

	14
	
	MRO Annual Price
	
	58.13
	59.79
	63.70
	
	60.44

	
	
	
	
	XXXX
	XXXX
	XXXX
	
	XXXX

	15
	
	Stipulation ESP Price
	
	59.71
	61.34
	62.34
	 
	61.15

	
	
	
	
	
	
	
	
	

	16
	
	ESP Price Benefit**
	
	(1.58)
	(1.55)
	1.36 
	
	(0.71)

	
	
	
	
	(XXX)
	(XXX)
	(XXX)
	 
	(XXX)


e. AEP Ohio overstated the Competitive Benchmark Price by assuming the above-market capacity prices from the Partial Stipulation would apply to the market-based component of the MRO.
In the 10-2929 Docket, AEP Ohio proposed that the Commission adopt a full embedded cost-based capacity charge.  The Commission rejected this proposal in its December 8, 2010 Order in the 10-2929 Docket (the “10-2929 Entry”), holding that Ohio’s state compensation mechanism for capacity would remain what it had always been – market-based RPM prices.
  Various parties, including FES and Staff, opposed AEP Ohio’s proposal, which was scheduled for hearing.
  

Despite the fact that the capacity pricing issue was still being actively litigated, Ms. Thomas’ analysis of the MRO price was based on a blending of the negotiated capacity prices in the Partial Stipulation of $255/MW-day and RPM prices.
  Ms. Thomas simply assumed that it was appropriate to use the negotiated capacity prices in the Partial Stipulation for purposes of developing the market price benchmark in an MRO.  She did this despite admitting that the Stipulation does not contemplate what happens if the Proposed ESP is not approved.
  Ms. Thomas also admitted that the capacity prices in the Partial Stipulation only apply if the ESP is approved.
  Therefore, that capacity price would not apply in an MRO.  Everyone agrees that the Partial Stipulation capacity price of $255/MW-day is not a cost-based or market-based figure, rather it is a negotiated number agreed to by some, but not all, parties.  Thus, this negotiated “made up” figure cannot in any way reflect the competitive market outcome under an MRO.  The competitive benchmark price component in the MRO should be based on competitive market prices, not a “made up” negotiated figure.  
As compared to the Competitive Benchmark Price using RPM pricing, Ms. Thomas’ approach increases the Competitive Benchmark Price over the Proposed ESP period by $12.74/MWh.
  Ms. Thomas admitted that, even before removing POLR charges, using RPM prices for capacity in her Competitive Benchmark Price in the MRO price makes the “ESP benefit” zero or slightly negative.
  Removing POLR charges only makes this “ESP benefit” even more negative.
The ESP vs. MRO test is intended to compare resulting costs under two sets of conditions:  (1) if the Proposed ESP is adopted; and (2) if an MRO is implemented.  Yet Ms. Thomas illogically assumes that the MRO would be affected by the result of the Proposed ESP.  As Mr. Schnitzer points out: the MRO should be based on RPM market prices and “not the negotiated Stipulation AEP Ohio capacity price or the capacity price filed in Case No. 10-2929-EL-UNC.”
     

Market-based rates are the only rates which have been in place in Ohio since AEP joined PJM.  They are the rates used by AEP Ohio in its last ESP.  They are the rates CRES providers relied upon and expected to apply for the PJM planning years at issue here.  Using these rates,
  Mr. Schnitzer found that the Competitive Benchmark Price would be $8.90/MWh lower than Ms. Thomas’ estimate:
      

 Corrections to Competitive Benchmark Price (Expected Bid Price)

	($/MWh)
	Thomas RPM CBP
	Thomas $255 CBP
	Thomas Blended CBP
	MMS CBP (RPM)
	Total Corrections

	Simple Swap
	43.88
	43.88
	43.88
	43.90
	0.02

	Basis Adjustment
	0.58
	0.58
	0.58
	0.58
	0.00

	Load Following/Shaping Adjustment
	2.87
	3.69
	3.44
	2.79
	-0.65

	Capacity
	4.79
	16.08
	12.55
	4.76
	-7.79

	Ancillary Services
	0.60
	0.60
	0.60
	0.60
	0.00

	Alternative Energy Requirement
	0.79
	0.79
	0.79
	0.79
	0.00

	ARR Credit
	-1.12
	-1.12
	-1.12
	-1.10
	0.01

	Losses
	1.85
	1.89
	1.88
	1.81
	-0.07

	Transaction Risk Adder
	2.96
	3.57
	3.38
	2.96
	-0.42

	Retail Administration
	5.00
	5.00
	5.00
	5.00
	0.00

	Total
	62.20
	74.95
	70.98
	62.08
	-8.90


f. AEP Ohio understated the Legacy ESP Total Generation Service Price.
The Legacy ESP Total Generation Service Price is the price of the current ESP which is used as a variable in the ESP vs. MRO analysis.
  AEP Ohio miscalculated the Legacy ESP Total Generation Service Price in three ways.  First, AEP Ohio, through Ms. Thomas, used 2011 fuel costs instead of its actual forecast fuel prices.  As discussed above, Mr. Schnitzer corrected Ms. Thomas’ calculation of the Stipulation ESP price to reflect AEP Ohio’s estimate of future fuel costs.  As this comparison would also affect the Legacy ESP Total Generation Service Price that is used to calculate the blended MRO price, Mr. Schnitzer used these same fuel values in his Legacy ESP Total Generation Service Price.
  Mr. Schnitzer adjusted the 2011 fuel cost figure to reflect known and measurable changes in fuel costs consistent with R.C. § 4928.142(D).
  
Second, Ms. Thomas failed to use future environmental cost estimates.  Instead, she used 2011 costs.  Ms. Thomas assumed a 2011 EICCR figure ($0.90/MWh) and held that price constant through the Proposed ESP period.  In contrast, Mr. Schnitzer also adjusted the 2011 environmental cost figure to reflect known and measurable changes in environmental costs consistent with R.C. § 4928.142(D).
  Mr. Schnitzer projected higher costs based on AEP Ohio’s forecast of its costs to comply with the consent decree signed by AEP and new environmental rules which may affect AEP Ohio.
  Using AEP Ohio’s public pronouncements of its future compliance costs, Mr. Schnitzer quantified the impact of these projected environmental costs under both a high and a low case.
  Under the low case forecast by AEP Ohio, Mr. Schnitzer projected that the 2015 EICCR would rise to $3.97/MWh.
  Under the high case, Mr. Schnitzer projected that the EICCR would rise to $8.56/MWh.
  In either case, this would be significantly higher than the $0.90/MWh projected by Ms. Thomas based on 2011 costs. 

Third, Ms. Thomas’ analysis initially included a POLR charge as part of her Generation Service Price component of her MRO price.
  She continued to include a POLR charge even after the Commission issued the Remand Order.
  As the Commission noted in an October 26, 2011 Entry in Case No. 08-917-EL-SSO, no POLR charges belong in AEP Ohio’s current ESP.  Thus, no such charges should be included in any MRO price calculation in this case.  Ms. Thomas’ Exhibit LJT-3 shows the effect of eliminating the POLR charge from the MRO price calculation:  the MRO price would be substantially less than the ESP price.
  

In contrast to Ms. Thomas, Mr. Schnitzer properly valued the Legacy ESP portion of the MRO.  He used the most recent fuel cost estimates.
  As noted, he used reasonable estimates for environmental costs.
  He also removed the POLR charge.
  Notably, by including higher figures for fuel and environmental costs in the Legacy ESP Total Generation Service Price, Mr. Schnitzer increased the MRO price relative to the ESP price.  This is what fair and proper analytical methods dictate.  Unlike AEP Ohio’s witnesses, Mr. Schnitzer’s methodology was not designed to produce a pre-determined result. 
Mr. Schnitzer’s corrections to the Total Generation Service Price are shown in his Exhibit MMS-4.  These exhibits provide a variety of scenarios under which Mr. Schnitzer conducted an MRO price test by incorporating each of the adjustments discussed above.  Under no scenario is the Proposed ESP more favorable than an MRO.  

g. Mr. Schnitzer concluded that the Proposed ESP is less favorable than an MRO by $350 to $800 million.

After making the corrections and adjustments discussed above, Mr. Schnitzer used a methodology similar to that employed by Ms. Thomas to blend the corrected Competitive Benchmark Price and the Total Generation Service Price to derive a corrected MRO price.
  He then compared the corrected MRO price to the Proposed ESP price.
  Based on his analysis, Mr. Schnitzer found that the Partial Stipulation would result in excess costs when compared to an MRO of $350 to $800 million.
  Based on this result, Mr. Schnitzer concluded that the Proposed ESP price is substantially less favorable than the expected price under an MRO.
  


Mr. Schnitzer also concluded that a modified ESP that relies on fixed-price full requirements solicitations could result in an SSO price that is substantially less than the Proposed ESP price.
  A modified ESP based on SSO supply through competitive solicitations of fixed-price full requirements products is different from an MRO because blending is eliminated.  Mr. Schnitzer’s analysis showed that the Competitive Benchmark Price was approximately $8/MWh lower over the period than the Proposed ESP Price (using RPM pricing), and as a result a modified ESP that fully relies on competitive solicitations could save customers $1.0 billion over the January 2012 through May 2015 period as compared to the Proposed ESP.
  

III. AEP Ohio’S UNSUPPORTED CAPACITY PRICES CANNOT BE USED TO INVENT NON-EXISTENT BENEFITS FOR THE PROPOSED ESP.   


Because even AEP Ohio’s comparison of ESP pricing to MRO pricing showed that an MRO would be cheaper for customers, AEP Ohio invented other “benefits” to argue that the ESP is more favorable.  The largest of these claimed benefits is AEP Ohio’s agreement in the Partial Stipulation to provide a limited amount of market-based capacity pricing to CRES providers over the first forty-one months of the Proposed ESP term.  AEP Ohio claimed this as a benefit because it is less than the $355/MW-day capacity pricing requested in Case No. 10-2929.  AEP Ohio relies upon the net present value of this “discounted” capacity to show that the Proposed ESP is more favorable than an MRO.
  Without this “benefit,” AEP Ohio’s own analysis would show that the Proposed ESP fails the ESP vs. MRO test.
  

As discussed in detail above in Section II(A), Ohio law requires that an MRO consider competitive market based pricing, “including the costs of energy and capacity.”
  This statute does not permit the inclusion of the purported cost-based capacity charge, let alone an arbitrary and artificial negotiated capacity price.  Both options would be antithetical to the “market-based offer” that is provided for by R.C. § 4928.142.  The Commission must compare the Proposed ESP to a truly and wholly market-based offer, including the market price for capacity.
AEP Ohio’s claimed benefits do not exist, even if considered to be part of the Proposed ESP.  Mr. Allen claimed that “AEP Ohio is providing capacity to CRES providers at a significant discount than would be expected under an MRO.”
  Mr. Allen quantified this “benefit” as having a net present value of $856 million.
  Mr. Allen calculated the difference between AEP Ohio’s proposed, allegedly cost-based capacity charge and RPM market rates for the limited amount of market-based capacity made available during each year of the Partial Stipulation.
  Mr. Allen’s alleged “benefit” was thus measured relative to AEP Ohio’s capacity price proposal (which has never been approved by FERC or the Commission) and was not measured relative to an MRO.  Mr. Allen refused to consider the reduced “benefit” which exists because AEP Ohio is not entitled to recover its claimed full embedded cost of capacity through a state compensation mechanism.  After a lengthy discussion, he agreed that if the price for capacity that AEP Ohio could properly collect was the RPM price, then the benefit would be zero.
  In fact, as described below, the purported “benefit” is more accurately described as a cost of the Partial Stipulation.  

This purported “capacity price discount” benefit overlooks several things.  First and foremost, to claim a benefit from not having CRES providers pay a higher capacity price, AEP Ohio would have to show that it was entitled to charge that price.  The only capacity price which has ever been in effect for CRES providers purchasing capacity from AEP Ohio has been RPM pricing.
  AEP Ohio used RPM pricing in its 2009-2011 ESP.
  AEP Ohio attempted to persuade FERC to adopt cost-based pricing – and failed.  The Commission specifically adopted RPM pricing as Ohio’s state compensation mechanism on December 8, 2010.
  AEP Ohio sought to change Ohio’s state compensation mechanism to a cost-based system, which was universally opposed by all parties, including Staff.  Staff found that AEP Ohio’s approach was “not reasonable” and recommended the use of RPM prices.
  At no point has Ohio ever adopted AEP Ohio’s proposed cost-based mechanism.

No other party, including any other Signatory Party, supported the view that AEP Ohio would have been entitled to charge $355/MW-day for capacity or that not having to pay that price for capacity is a “benefit” of the Proposed ESP.  In addition to Staff, RESA witness Ringenbach testified that she did not believe that AEP Ohio was entitled to charge $355/MW-day absent the Partial Stipulation.
  OEG witness Baron testified supporting the use of RPM pricing.
  Constellation witness Fein testified that AEP Ohio was not entitled to recover its proposed capacity charge, and that the proposed charge would have been anticompetitive with an adverse effect on shopping: “We obviously took issue with the original filing that included that [$355/MW-day] number and, you know, we’re not supportive of that.”
  Exelon witness Dominguez also believed AEP Ohio was not entitled to recover its proposed capacity charge.
  


Perhaps the clearest explanation of why Mr. Allen’s purported capacity “benefit” lacks merit came from Staff witness Fortney.  Mr. Fortney did not include any “benefit” for the capacity price set asides in his ESP vs. MRO analysis.
  Fortney agreed that Staff, through its witness Dr. Choueiki, supported capacity pricing at RPM.
  When Mr. Fortney was asked why he did not include Mr. Allen’s purported capacity “benefit,” his response succinctly summarized the flaw in Mr. Allen’s position:

Q.   
So would it be fair to say that -- would it be fair to say that if one was going to have a benefit calculated from not having to pay a capacity price of $355, one would have to assume that AEP was entitled to charge that amount?
A.   
I play the lottery and occasionally when one of the jackpots gets fairly high I take out my pad of paper and I write down what I’m going to spend the money on, who I might leave it to, and who I might give it to, and I guess, for example, if I took my pad of paper out and I put Ms. Grady’s name down, she’s a nice person, it probably isn’t much of a benefit to her unless I actually win the lottery and until I actually give her a million dollar check. 
So I know you like yes or no answers, so I think the answer to your question is yes, I think when you are going to compare two things, one of the things has to be a certain.
Q.   
And you didn’t attempt to calculate that benefit because you didn’t think it was a benefit, did you?
 A.   
It may be a meaningful number for AEP.  I do not believe it’s a meaningful number for the comparison of the MRO to the ESP.

FES couldn’t have put it better.  There is simply no “benefit” to customers from the Partial Stipulation’s providing a limited amount of capacity at RPM prices.  


Dr. Lesser discussed this purported benefit in detail and explained why Mr. Allen’s contention lacked merit.  After discussing the economic reasons for adopting RPM pricing, the 10-2929 Entry, and the flaws in AEP Ohio’s capacity calculation, Dr. Lesser concluded that the capacity pricing in the Partial Stipulation was actually a cost to customers, not a benefit.  Dr. Lesser somewhat colorfully explained why raising prices inappropriately, but not raising them as high as was originally proposed, is not a benefit:

Again, therefore, equating a ‘benefit’ to CRES customers from not recovering monies for which it has no right to collect in the first place, is specious.  One might as well argue that the thief who stole your wallet, but not your watch, ‘benefitted’ you, because he could have stolen the watch too.
  

Mr. Schnitzer also added that AEP Ohio’s initial above-market capacity request would significantly overcompensate AEP Ohio for its capacity.  Therefore, AEP Ohio’s requested above-market compensation is not the appropriate benchmark on which to measure “savings.”

C. AEP Ohio’s Proposal Changes The Capacity Compensation System Which Has Been In Place Since AEP Ohio Joined PJM And Seeks To Impose A Dramatic Price Increase On Customers.
5. AEP historically has been compensated for capacity at RPM prices.
AEP Ohio historically has been compensated for capacity by CRES providers at RPM market-based prices.
  As of September 27, 2011 (and effective through May 31, 2012), AEP Ohio charged CRES providers an amount based upon $110/MW-day, the PJM RPM RTO clearing price for the 2011/2012 delivery year.
  AEP Ohio witness Nelson acknowledged that, for as long as CRES providers have been purchasing capacity from AEP Ohio, AEP Ohio has priced that capacity at RPM market price.
  Mr. Nelson acknowledged that OPCo has never received $379.23/MW-day for capacity from shopping customers.
  AEP Ohio witness Hamrock admitted that AEP Ohio currently prices capacity at RPM prices, and that the Commission has never authorized AEP Ohio to charge anything other than the RPM price.
  

6. Capacity prices proposed by AEP Ohio


On November 24, 2010, in FERC Case No. ER11-2183-000, AEP Ohio filed new “capacity compensation formulae.”
  In that proceeding, AEP Ohio proposed that the same cost-based capacity charges it later proposed in 10-2929 Docket would be charged to CRES providers for load that migrated from AEP Ohio to the CRES provider.
  AEP Ohio’s proposed combined rate was $388/MW-day using 2009 data.
  In the FERC’s order dated January 20, 2011, it held that the PUCO had adopted, as provided for by the Reliability Assurance Agreement (“RAA”), the use of the RPM auction price as the state compensation mechanism for capacity compensation related to load migrating to CRES providers.
  Accordingly, the FERC rejected AEP Ohio’s proposal.
  


The Commission entry relied on by the FERC was issued December 8, 2010, in the 10-2929 Docket.
  In this entry, the Commission formally adopted the current capacity charges established by the three-year RPM capacity auction conducted by PJM as the state capacity compensation mechanism.
  


Despite these rulings by the Commission and the FERC in this proceeding and in the 10-2929 Docket, AEP Ohio’s litigation position continues to be that Ohio’s state compensation mechanism should be altered so that AEP Ohio can recover 100% of its claimed fixed generation costs, without any offset for energy sales, from CRES providers without any exposure to market risk.  Various intervenors oppose this position, arguing that the appropriate capacity rate is the market rate.
  The Commission’s Staff also oppose this request and have clearly stated that AEP Ohio’s proposal is “not reasonable.”
  Staff concluded that market-based capacity charges – RPM charges – should be used instead.
  


In the Partial Stipulation, the Signatory Parties recommend that the Commission set the capacity charge in the 10-2929 Docket to be the PJM RPM-based rate, except that an interim rate of $255/MW-day would be charged to CRES providers for all shopping above certain thresholds during the first forty-one months of the Proposed ESP.
  The interim rate has no record support and is well above market.  In fact, it is well above AEP Ohio’s actual non-stranded costs, as explained in detail below.  Starting June 1, 2015, RPM market-based pricing would apply universally.

7. The Partial Stipulation’s capacity price proposal is nearly four times higher than RPM pricing and could impose over $1 billion in extra costs on customers.

As discussed in detail above, AEP Ohio currently prices capacity at RPM prices.  Mr. Schnitzer provided the RPM prices for the Proposed ESP period:  $116.16/MW-day for June 2011 – May 2012
; $16.52/MW-day for June 2012 – May 2013; $27.73/MW-day for June 2013 – May 2014; and $125.94/MW-day for June 2014 – May 2015.
  If the Partial Stipulation’s $225/MW-day capacity price is adopted, any customers shopping above the RPM set-aside caps will be paying nearly four times higher than the market price for capacity.
  As such, this provision curtails shopping and harms customers.
  


Dr. Lesser conducted an extensive analysis of the true cost to customers of the Partial Stipulation’s capacity charge.  Even using Ms. Thomas’ “market price” (which is overstated as discussed above), Dr. Lesser found that the capacity charge could actually cost customers $1.27 billion dollars.
  Dr. Lesser compared Ms. Thomas’ “market” price using the Partial Stipulation’s above-market capacity price of $255/MW-day to her “market” price using RPM clearing prices, and then allocated this difference to AEP Ohio’s load that is denied market pricing by the Partial Stipulation.
  If all of the load in excess of the RPM set-aside cap were to shop, the resulting cost to AEP Ohio ratepayers and CRES providers would be an additional $1.27 billion dollars.
  Even if the load in excess of the capacity cap does not shop, AEP Ohio must be assumed to be recovering this above-market cost currently through its generation rates from SSO customers, or else it would be unfairly discriminating against CRES providers and shopping customers. Thus, AEP Ohio is imposing a $1.27 billion dollar cost on all customers who are denied access to market-priced capacity.
  


Even if the rest of Mr. Allen’s purported “benefits” of the Proposed ESP are accepted (which would be improper, as discussed below), a proper evaluation of the dramatic capacity price increase contained in the Proposed ESP flips Mr. Allen’s calculation. 

D. There Is Only One Right Price For Capacity: The RPM Market-Based Price.

In addition to the past rulings of the Commission and the FERC, as well as the fact that AEP Ohio has historically used RPM pricing, there continue to be compelling reasons why the only appropriate price for capacity is the RPM market-based price.  

8. The PJM Reliability Assurance Agreement does not authorize recovery of AEP Ohio’s full embedded costs.


Under PJM’s Reliability Assurance Agreement (“RAA”) and its FRR election, AEP Ohio is obligated to procure its share of a regional capacity requirement within PJM.
  The FRR election allows eligible Load Serving Entities (“LSEs”), such as AEP Ohio, the option to submit an FRR capacity plan to meet a fixed capacity requirement as an alternative to participating in the RPM Base Residual Auction (“BRA”) for capacity.
  AEP Ohio has voluntarily made the FRR election since the inception of RPM and has continued this election through the 2014/15 delivery year.
  By making the FRR election, AEP Ohio avoids paying auction rates for capacity.
  

The FRR alternative accommodates retail switching.
  In accordance with the PJM RAA, AEP Ohio’s capacity charges have been established by the Commission at a level equal to the current respective delivery year (i.e., June 1, 2011-May 31, 2012) clearing price for the Regional Transmission Organization (“RTO”) as established in PJM’s RPM.
  
The RAA also allows any eligible LSE (such as CRES providers) within an FRR designated area that has retail access to establish its own FRR plan.
  However, such an election can only occur after the existing FRR plan for the region (e.g., AEP Ohio’s FRR plan) ends.
  As a result, LSEs, such as FES and other suppliers, are “locked in” to purchasing capacity from AEP Ohio through May 31, 2015 – the portion of the ESP term during which AEP Ohio’s current FRR is in place.
  

Capacity rates in PJM normally are set via the RPM auction process that constitutes PJM’s capacity market.
  All supply offers are subject to price caps.
  These price caps mean that offers must be based on a resource’s short run marginal costs, or “avoidable” costs.
  Specifically, suppliers’ caps are established at the avoided cost rate (the “ACR”), as specified in section 6.8 of Attachment DD of the PJM tariff.
  Suppliers cannot make offers at their full embedded costs.
  

The purpose of the price caps is to replicate the offer and bid behavior that would be expected in a competitive environment.
  In the absence of market power, individual suppliers would be expected to offer supplies at their short-term “to go” costs.
  This would represent the costs that could be avoided by either retiring or “mothballing” an existing unit for a year.
  The ACR values used in the PJM auction process reflect an attempt to administratively set the determination of such “to go” costs, allowing not only for typical marginal short-term costs, but also allowing for the types of incremental investment that would be expected with maintaining large, capital intensive projects.
    

Nothing in the RAA provides for AEP Ohio or any supplier participating under the FRR alternative to recover its full embedded cost of capacity.
  The RAA does address default pricing options in FRR regions for LSEs operating under retail access programs to receive some capacity payments from migrating load.
  These alternatives may be related in some fashion to costs or reflect other compensation established by a state regulatory authority.
  In the absence of a specific state designation, this capacity payment for migrating load defaults to the PJM RPM auction results for the unconstrained RTO area.
  
The RAA specifically addresses compensation to AEP Ohio if a customer switches to a CRES provider.  Under Schedule 8.1, Section D.8, the RAA provides:
In the case of load reflected in the FRR Capacity Plan that switches to an alternative retail LSE, where the state regulatory jurisdiction requires switching customers or the LSE to compensate the FRR Entity for its FRR capacity obligations, such state compensation mechanism will prevail.  In the absence of a state compensation mechanism, the applicable alternative retail LSE shall compensate the FRR Entity at [rest-of-pool or “RTO” RPM clearing prices], provided that the FRR Entity may, at any time, make a filing with FERC under Sections 205 of the Federal Power Act proposing to change the basis for compensation to a method based on the FRR Entity’s costs or such other basis shown to be just and reasonable.

Thus, the default compensation is the RTO capacity clearing price, which itself is based on mitigated avoided cost or “to go” offers.
  There is no mention in the RAA of full embedded costs.
  The alternatives to this default rate are to be based on some cost-related basis or other just and reasonable compensation.
  AEP Ohio has recognized that the default price under the RAA is the RPM price.
  Therefore, Dr. Shanker opined that the most appropriate state compensation mechanism under the RAA is RPM pricing (which the Commission has adopted through the 10-2929 Entry), but if any cost basis were to be considered it would have to be linked to marginal or “to go” cost concepts and clearing prices similar to the RPM default provision and not be based on full embedded cost recovery.
  

9. From a policy perspective, the correct price for capacity is the RPM market-based price.
Dr. Shanker’s testimony contained an extensive analysis of the policy choice for capacity pricing.  In brief, Dr. Shanker found that regardless of whether the Commission looks at capacity pricing in the long run or in the short run, the only right price for capacity is the RPM market-based rate.

h. Long run implications

In the long run, the RPM auction price to value capacity transferred from the FRR entity (AEP Ohio) to CRES providers is the “right price” in terms of economic efficiency.
  It is the closest approximation to the market value of capacity available.
  Pricing or transferring commodities at their market price is sound policy, so that there is a rational trade-off between the value captured by utilizing a good versus selling it in the market.
  

Even leaving aside economic efficiency, the RPM pricing avoids distorted incentives for AEP Ohio and CRES providers.  If the long-run capacity transfer price is set at anything other than RPM, CRES providers would have an incentive to divert capacity into AEP Ohio’s FRR region in order to obtain the higher capacity payments.
  AEP Ohio’s own witnesses acknowledged this potential issue, and made several recommendations in an effort to mitigate the effect of these distorted incentives.
  However, there is no reason to create the wrong price incentives and then try and mitigate the market impact of those incorrect price incentives.  

i. Short run implications

The Partial Stipulation’s proposed capacity transfer price is also inappropriate in the short run.  In the short-run, the Partial Stipulation provides for above-market payments to AEP Ohio from competitive suppliers.
  To the extent that competitive suppliers can divert resources from other applications, this again would create an allocative inefficiency by creating an incentive to remove resources from where they are valued more in order to displace mispriced lower valued AEP Ohio resources.
  But even if such resources cannot be displaced, the use of a higher than market price has other undesirable impacts.
  In the interim until the 2015-16 delivery year, the use of higher than market prices results in any shopping customer above the “caps” paying more than they should for capacity.
  This both discourages and slows the development of new competitive suppliers, and also supplies a competitive advantage now, and going forward, for AEP Ohio in its ability to compete for retail customers.
  

In rebuttal testimony, AEP Ohio has claimed that the Partial Stipulation’s blended capacity charge is below RPM prices in some recent years.
  AEP Ohio attempts to claim that since the blended capacity charge is lower than RPM has been in the past, that AEP Ohio’s cost-based charge is appropriate.  This argument is misleading and incorrect.  On cross examination, Mr. Nelson admitted that CRES providers don’t pay a blended price; they either pay RPM prices or $255/MW-Day.
  Mr. Nelson also admitted that he was including the constrained PJM pricing from PJM East in his calculation.
  Mr. Nelson admitted that at no time since RPM came into effect through May 2015 has the RPM price been at or above $255/MW-day in the PJM unconstrained region.
  While Mr. Nelson may claim that RPM prices are volatile, that “volatile and uncertain” market has always produced prices in Ohio’s unconstrained zone that are a fraction of AEP Ohio’s claimed $355/MW-day capacity costs.  Therefore, in the short run, AEP Ohio’s proposal imposes significant costs on customers and should be rejected.

j. Even Signatory Parties agree that the correct price for capacity is RPM.
In light of the dramatic impact of AEP Ohio’s proposed changes to the capacity pricing structure, there was extensive testimony regarding this issue from several parties, including Signatory Parties.  For example, Staff witness Choueiki testified that AEP Ohio’s proposal to use cost-based rates was “not reasonable.”
  Staff also found that “to the extent there is a transparent forward capacity price available in the market, such a price should be used . . .”
  Mr. Fortney agreed with this analysis, and agreed that Staff supported pricing at RPM.
  Mr. Fortney further explained in his “lottery” example described above that there was no benefit to customers associated with AEP Ohio’s non-RPM pricing proposal.  Based on these conclusions, Staff did not include any provision in an MRO for a “capacity benefit” since the only right price for capacity is the RPM market-based price.  

Other signatory parties also agreed that the only correct price for capacity is the RPM price.  For example, RESA witness Ringenbach testified that capacity charges to CRES providers should be RPM based.
  Ms. Ringenbach also agreed that, absent the Partial Stipulation, AEP Ohio was not entitled to charge CRES providers a capacity price of $355/MW-day.
  OEG, Constellation, and Exelon offered similar testimony.
  
k. RPM pricing does not subsidize CRES Providers.

AEP Ohio has alleged that under an RPM pricing model the FRR entity (AEP Ohio) could be subsidizing (or be subsidized by) a CRES provider if the RPM rate is above or below the FRR entity’s costs.
  The core fallacy of AEP Ohio’s argument is the presumption that it is entitled to full embedded costs absent any offsets and that any payment less than this constitutes a subsidy to the CRES provider.
  There is no reason for such a presumption as a matter of law or economics.
  In terms of economic efficiency, the right price for transfers of capacity from AEP Ohio to CRES providers is the market price.
  It is the only result that avoids subsidies, as the payments are equal to the opportunity costs that AEP Ohio has for a market disposition (not an assumed regulatory disposition) of the capacity.
  If AEP Ohio were free to sell this capacity, the best approximation of what it would receive is the RPM price.
  The use of PJM RPM capacity charges is not anti-competitive, and does not provide a subsidy to CRES providers, for four related reasons.  
First, AEP Ohio historically has charged CRES providers RPM pricing and is now seeking to change the current system as part of the Partial Stipulation for the period January 1, 2012 through May 31, 2015.  It is this attempted change that would be anti-competitive, not maintaining the status quo of charging RPM prices.  CRES providers no longer have the ability to make their own FRR election, and to supply their own capacity, during any part of this period and are thus trapped into paying AEP Ohio’s above market price.
  If anything, AEP Ohio’s proposed pricing is anti-competitive because such pricing forces potential competitive suppliers to pay above-market rates, which will effectively preclude them from offering savings to customers in AEP Ohio’s service territory.  Such pricing also discriminates against shopping customers when CRES providers cannot avoid AEP Ohio’s abusive exercise of market power.
  

Second, one object of retail competition in Ohio should be to “show” a market-based rate to customers.  This is the rate that allows customers to make the appropriate economic decisions regarding their energy usage, based on market-based price signals.  RPM capacity prices are the best indicators of market price for the associated service.
  As such, RPM prices should be used to show customers a market-based rate in order to encourage efficient market outcomes.
Third, AEP Ohio would not be subsidizing CRES providers by providing capacity below AEP Ohio’s purported “costs” because, among other reasons, AEP Ohio’s cost calculations are inaccurate and do not reflect PJM-allowed costs.
  As is discussed in detail below, AEP Ohio’s “cost” calculation is inflated, includes improper costs, and fails to account for necessary offsets for sales of energy.  

Fourth, even leaving aside the reasons identified by Dr. Shanker, AEP Ohio’s position is also hypocritical.  AEP Ohio claims that any payment below its full embedded costs would mean it is subsidizing CRES providers.  However, after it separates its generation assets as required by the Partial Stipulation, it would no longer be recovering its full embedded cost-based rate in any event.  AEP Ohio claims that if AEP GenCo receives RPM pricing at that point, and if CRES providers also pay RPM prices, then there would be no subsidy at that time.
  The only distinction between these two periods appears to be that during the bulk of the ESP period, AEP Ohio didn’t want to charge RPM prices, and once the FRR election terminates AEP Ohio does want to charge RPM prices.  Whether or not a subsidy exists does not depend on AEP Ohio’s whim.   

l. Conclusion regarding capacity pricing
Because the “right” capacity prices will apply after June 1, 2015, the Partial Stipulation reached the correct long-run result.  However, in the short run, suppliers are “locked in” to purchasing capacity from AEP Ohio and are unable to elect to self-supply into AEP Ohio’s FRR zone.  As a result, AEP Ohio’s capacity pricing proposal creates an unjustified subsidy flowing from CRES providers and their customers to AEP Ohio.
  In addition to subsidizing AEP Ohio, this high capacity price will have the effect of precluding shopping by all to whom it would apply, as further described below.  It is undisputed that the current law and practice in Ohio contains the “right” capacity price, both as reflected in AEP Ohio’s historical use of RPM pricing (for CRES providers and in previous ESPs) and in the Commission’s 10-2929 Entry.  It would be irrational to move from the status quo, which has the right pricing, to an interim alternative that creates these subsidies, inefficiencies, and effectively precludes shopping; particularly when at the end of three years we would go back to the correct pricing.
  Therefore, there is only one right price for capacity – the RPM price.

E. Even If Cost-Based Capacity Pricing Were Proper, AEP Ohio’s Calculation Is Incorrect.
Mr. Allen’s calculation of the “benefit” of capacity priced below $355/MW-day is dependent on the cost-based pricing model proposed by AEP Ohio.  However, even if a cost-based capacity price were appropriate (which it is not, as discussed above), AEP Ohio’s calculation of capacity costs is materially flawed and overstated.  As such, Mr. Allen’s calculation of the “benefit” of RPM pricing is similarly overstated.

AEP Ohio witness Pearce calculated AEP Ohio’s full embedded costs, which were then incorporated into AEP Ohio witness Thomas’ testimony.
  For 2010, Dr. Pearce calculated CSP’s embedded capacity costs to be $477.1 million and OPCo’s embedded capacity costs to be $660.5 million, for a total embedded capacity cost of $1,137.6 million.
  Through his use of a formula rate, Dr. Pearce calculated a full embedded cost-based capacity price of $355.72/MW-day.
    

10. Dr. Pearce’s calculation is incorrect because AEP Ohio previously agreed to waive recovery of certain stranded costs and already recovered other costs.
m. S.B. 3 required that all generation plant investment after January 1, 2001 be recovered solely in the market.
Under S.B. 3, all generation plant investment after January 1, 2001 was to be recovered solely in the market.
  Each electric utility was given an opportunity during a transition period to recover any previously-sunk costs in their generating facilities (i.e., costs incurred prior to the transition date of January 1, 2001) that would be uneconomic or “stranded” in competitive markets.
  Because S.B. 3 provided a clear demarcation date between pre-transition and post-transition generation costs, any cost-based capacity charges levied by AEP Ohio could apply only to generating plant that was in-service on or before December 31, 2000, the day before the transition date of January 1, 2001, and only then if AEP Ohio had not waived recovery and/or already fully recovered these costs during the transition period.
  That transition period is long over.  

Stranded costs are defined as the difference between the market value of an asset and its net undepreciated book value.
  For example, if a generating unit’s market value is estimated at $500 million and its net book value is $600 million, then the unit has stranded costs of $100 million.
  Stranded costs are relevant to the capacity charge AEP Ohio proposes to charge all customers for two reasons.
  First, stranded costs hinge on the net undepreciated book value of generating plant-in-service (“GPIS”).
  If the market value of a generating asset is greater than its net GPIS, then there are no stranded costs associated with that asset.
  Second, because, as discussed below, R.C. § 4928.01(A)(28) defined the starting date of competitive retail electric service as January 1, 2001, all generating plant investment subsequent to that date must be recovered from the market, rather than in cost-based rates.  Thus, the only legitimate embedded capacity costs AEP Ohio could have recovered as stranded costs were those costs related to generating plant that was in service prior to the start of competitive retail service.
Under S.B. 3, stranded cost recovery took two forms, which became known as Generation Transition Costs (“GTCs”) and Regulatory Transition Costs (“RTCs”).
  An electric utility could recover GTCs through a transition charge during the transition period, provided the costs satisfied statutory requirements.
  At the end of the transition period, which was December 31, 2005, unless modified by the Commission as part of a utility’s transition plan, “the utility shall be fully on its own in the competitive market.”
  Similarly, an electric utility could recover its RTCs both during the transition period and for several years thereafter, but in any case no later than December 31, 2010. 
  For AEP Ohio, the transition period for recovering RTCs ended as of December 31, 2008.
  Thus, AEP Ohio’s ability to recover stranded costs of its generating facilities – i.e., any costs that would not be fully recovered through the competitive market after the transition period – ended almost six years ago for GTCs and almost three years ago for RTCs.
  Under the transition provisions of S.B. 3, the PUCO was, and is, prohibited from authorizing “the receipt of transition revenues or any equivalent revenues by an electric utility except as expressly authorized.”
  Moreover, the statute explicitly bars an electric utility from including any transition costs in an ESP or MRO:  “A standard service offer under section 4928.142 or 4928.143 of the Revised Code shall exclude any previously authorized allowances for transition costs, with such exclusion being effective on and after the date that the allowance is scheduled to end under the utility’s rate plan.”
  Yet, under the Proposed ESP, AEP Ohio will be recovering above-market transition costs until May 31, 2015.  
n. Dr. Pearce inappropriately included stranded costs in his capacity cost calculation.

Dr. Pearce’s formula rate includes no adjustment mechanism to remove stranded costs from his capacity cost calculation.  This is inappropriate because S.B. 3 provided a clear demarcation date between pre-transition and post-transition generation costs.  Any cost-based capacity charges levied by AEP Ohio could apply only: (1) to generating plant that was in-service on or before December 31, 2000, the day before the transition date of January 1, 2001; and (2) if AEP Ohio had not waived recovery and/or already fully recovered these costs.
    

Thus, there are three reasons why AEP Ohio is wrong that the Stipulation benefits ratepayers in this proceeding by offering a limited amount of RPM set-aside capacity at less than the $355.72/MW-day value.  AEP Ohio witness Pearce calculated using a cost-based, formula rate approach based on generating plant in service as of December 31, 2010.  By using generating plant in service as of December 31, 2010, Dr. Pearce included stranded costs in his analysis.  First, the transition period during which AEP Ohio was allowed to recover stranded generation costs is long over, and AEP Ohio is not entitled to any other cost-based recovery.
  Second, AEP Ohio has already recovered all of its stranded generation costs.
  Third, AEP includes in its capacity charges generating plant investment made by AEP Ohio between January 1, 2001 and December 31, 2010 – ten years’ worth of investment that, under S.B. 3, should be recovered only from market-based sales.
    

vi. The transition period for recovering stranded generation costs is over, and AEP Ohio is not entitled to cost-based recovery of generation costs.
The transition period for AEP Ohio to recover GTCs ended on December 31, 2005.
  The transition period for AEP Ohio to recover RTCs ended on December 31, 2008.
  Therefore, based on the statutory requirements alone, AEP Ohio is barred from recovering these costs through a second “transition to market” as provided in the Partial Stipulation.  

In the transition plan proceeding filed by CSP and OPCo in 1999, the two companies estimated stranded costs of between $894 million and $953 million.
  As part of the stipulation approved by the PUCO in that case, CSP and OPCo waived the recovery of stranded generation costs through GTCs or other equivalent revenues through any mechanism other than competitive market pricing.
  Therefore, any attempt to receive from ratepayers above market charges is in violation of the law and of AEP Ohio’s own agreements.  AEP Ohio has admitted in this proceeding that in the ETP cases it “agreed not to pursue S.B. 3’s opportunity for recovery of stranded generation investment.”
    

Not only is recovery barred, but AEP Ohio expressly waived the recovery of generation-related stranded costs expected to result from market pricing.
  In the ETP Proceeding, CSP and OPCo agreed that their only opportunity to recover RTCs would be limited to $616 million, which CSP would recover over eight years and OPCo would recover over seven years, and that this was sufficient to recover all stranded generation-related regulatory assets.
  Thus, as of no later than January 1, 2009, AEP Ohio had committed to recover its sunk costs (as well as its variable costs) only in the competitive market.
  

vii. AEP Ohio has already recovered its stranded generation-related costs.

AEP Ohio has already recovered its stranded generation-related costs.  As was done by AEP Ohio in the ETP Proceeding, Dr. Lesser relied on AEP Ohio’s estimates of the stranded cost estimates of AEP Ohio witness Landon to determine the stranded costs of AEP Ohio as of December 31, 2000.  AEP Ohio’s highest estimate of stranded costs was $953.1 million.
  As Dr. Lesser demonstrated, because AEP Ohio had already recovered almost $1.43 billion in depreciation costs between December 31, 2000 and December 31, 2010, AEP Ohio had already fully recovered all stranded generation costs.
  The depreciation accruals have eliminated from AEP Ohio’s books the stranded costs estimated by Mr. Landon, leaving only costs that are “un-stranded” and, thus, must be recovered through competitive markets at market pricing.
    

viii. AEP Ohio’s capacity cost calculation ignores S.B. 3 and inappropriately includes costs incurred after December 31, 2000.

As explained above, under S.B. 3 all generation plant investment after January 1, 2001 was to be recovered solely in the market.
  Despite this clear statutory standard, AEP Ohio’s capacity cost calculation includes investments made after December 31, 2000.
    
In rebuttal testimony, AEP Ohio attempted to rehabilitate its capacity calculation by justifying its inclusion of stranded costs in its capacity cost calculation.  Mr. Nelson argued that “the ETP cases were retail cases, and they have no bearing on a wholesale rate charged to CRES providers.”
  This argument completely ignores the language of S.B. 3, which expressly prohibits the recovery of stranded costs as sought by AEP Ohio.
  This argument also ignores the nature of the charges at issue, and their retail application.  As discussed above, AEP Ohio has made an FRR election which forces customers to purchase their capacity from AEP Ohio.  Therefore, this is not simply a wholesale charge which stands in a vacuum.  Instead, it is a charge which will be directly applicable to every customer forced to pay AEP Ohio’s above-market capacity charges.  


Mr. Nelson also claimed that the Commission “has not excluded any significant generation plant costs from the Company’s retail SSO rates.”
  This completely misses the point.  The examples cited by Mr. Nelson are instances of the Commission granting cost-based rates.  AEP Ohio has repeatedly admitted its generation rates are not cost-based.
    

Mr. Nelson further claimed that the Commission has approved recovery of environmental investment since 2000.
  Mr. Nelson never explains why this impacts the provisions of S.B. 3, or why this would invalidate Dr. Lesser’s interpretation of S.B. 3 or the ETP cases.  

11. Dr. Pearce’s calculation is incorrect because AEP Ohio’s formula rate fails to include an offset for energy-related sales.
Dr. Pearce’s formula rate double-recovers for capacity costs by failing to include the contributions to embedded capacity costs from energy-related sales for resale.
  Dr. Pearce’s formula would inappropriately permit AEP Ohio to keep all profits from such sales, and would lead to an inappropriate double-recovery for AEP Ohio.

In its formula rate estimates of 2010 capacity costs, Dr. Pearce subtracted out only those revenues from capacity-specific sales for resale.
  Dr. Pearce ignored the fact that AEP Ohio also recovers a portion of its fixed costs when it makes energy-related sales for resale because revenues received from those sales that exceed AEP Ohio’s variable O&M plus fuel costs recover a portion of its embedded capacity costs.
  Dr. Pearce ignored the fact that AEP Ohio’s profit from energy-related sales helps recover those embedded costs and provides an additional return on embedded rate base.
  Thus, AEP Ohio recovers a portion of its embedded costs twice:  first, through its embedded capacity cost and second through off-system energy sales.
  AEP Ohio is clearly not allowed to double recover those costs, which would be incompatible with basic rate regulation.
  The correct approach, which was not followed by Dr. Pearce, would be to subtract all revenues from sales for resale that contribute to the recovery of embedded generation capacity costs.
  

As is discussed below, Dr. Lesser’s analysis shows that by failing to include an offset for energy sales which exceed marginal costs for those sales, AEP Ohio has dramatically and inappropriately overstated its capacity costs.  Specifically, Dr. Lesser found that AEP Ohio overstated its capacity costs by $248 million by failing to include an offset for energy sales.

F. As Shown By Dr. Lesser’s Analysis, AEP Ohio’s Actual Capacity Cost Is $57.35/MW-day.
Dr. Lesser made two corrections to AEP Ohio’s formula rate.  First, Dr. Lesser adjusted AEP Ohio’s formula rate to include an offset for energy-related sales for resale where revenues received exceed variable costs.
  Second, Dr. Lesser recalculated the capacity cost based on depreciation for pre-2001 GPIS only.
  This included removing post-2000 investment, accounting for the additional depreciation of existing GPIS as of January 1, 2001 to determine the net undepreciated value of that GPIS as of December 31, 2010, adjusting the income tax payments, and adjusting the investment tax credit AEP Ohio would receive.
  Based on these adjustments, Dr. Lesser concluded that the overall average embedded capacity cost value for AEP Ohio was $57.35/MW-day, which is slightly lower than the $63.22/MW-day average of the PJM RPM market-clearing prices for the period January 2012-May 2015.  Thus, Mr. Allen’s purported capacity “benefit” from the ESP is a fiction.

12. AEP Ohio should have included an energy offset.

To calculate the amount by which energy sales for resale exceed variable costs, Dr. Lesser calculated the actual profits from energy-related sales for resale made by AEP Ohio in 2010, using the AEP Ohio 2010 FERC Form-1 reports.
  Dr. Lesser found that AEP Ohio’s combined total non-requirements energy-related sales for resale were $1,073 million.  To determine the profits from such sales which would then recover embedded generating costs and provide AEP Ohio with an additional return on environmental investment, Dr. Lesser determined the total variable costs associated with power production expenses.
  Dr. Lesser then subtracted this value from the energy sales revenues reported by AEP Ohio for plants other than Waterford and Darby (which were constructed after the January 1, 2001 transition date) in order to only incorporate pre-transition GPIS.
  Using this approach, Dr. Lesser concluded that AEP Ohio’s pre-2001 generating plants contributed $248 million towards embedded cost recovery in the aggregate, which AEP Ohio would double-recover by charging its reported embedded capacity cost value.
    

13. AEP Ohio inappropriately included post-2000 investment in its formula rate proposal.
As explained above, under S.B. 3 all generation plant investment after January 1, 2001 was to be recovered solely in the market.
  In order to exclude post-2000 investment from AEP Ohio’s formula rate, Dr. Lesser recalculated the capacity cost based on depreciation for pre-2001 GPIS only.
  Dr. Lesser also accounted for the additional depreciation of existing generating plant that was in service on January 1, 2001 to determine the net undepreciated value of that generating plant as of December 31, 2010, because it is that undepreciated value that determines the “rate base,” and return on that rate base.
  He also adjusted the income tax payments that AEP Ohio would receive.
  

14. AEP Ohio’s true capacity cost is $57.35/MW-day.

After making the aforementioned adjustments for energy sales and to exclude the assets improperly included by AEP Ohio, Dr. Lesser concluded that the capacity cost estimate for CSP is $179.60/MW-day.  The capacity cost estimate for OPCo is ($44.88)/MW-day, which means that OPCo’s revenues from off-system capacity and energy sales are greater than its remaining embedded capacity costs.  In effect, any capacity price for OPCo’s generation assets is a benefit to OPCo, meaning that any market price allows OPCo to earn a more than fair return on its fixed assets.  The overall average embedded capacity cost value for AEP Ohio is $57.35/MW-day, which is slightly lower than the $63.22/MW-day average of the PJM RPM market-clearing prices for the period January 2012-May 2015.  

During Dr. Lesser’s cross-examination, AEP Ohio implied that his capacity cost estimate was flawed because OPCo’s capacity cost was negative under his analysis.
  As Dr. Lesser explained, OPCo has already depreciated many of its generation assets, and is now making a significant profit on those assets.  “OPC is making, because its plants are heavily depreciated it’s making significant profits on that depreciated investment and, hence, if you were truly going to charge an embedded cost rate, its rate would be negative.”
  In the real world, of course, OPCo’s would not pay others to take its capacity.  Instead, it would handsomely benefit from participation in a competitive market, where suppliers are incentivized to lower their costs so they can recoup additional profits if their costs are lower than the market price.  In some scenarios, as with CSP, the market price may reflect losses because its costs are higher than market.  In other scenarios, as with OPCo, the market price may reflect profits because costs are lower than market.  Regardless, under either scenario, unless revenues from energy are considered, AEP Ohio would be recovering for the same costs twice (once through the rate and once through the accompanying energy sales).  Therefore, the only economically efficient price is the market price, and this is the best mechanism for pricing capacity.   

AEP Ohio also questioned Dr. Lesser’s use of the FERC Form-1 2010 fuel costs because account 501 includes 2010 fuel deferrals that reduce the “actual” 2010 fuel costs by approximately $130 million.
  Mr. Nelson claimed that $130 million should have been added back to Account 501, which would have increased Dr. Lesser’s calculation of total energy-related production costs in his Table 5.  However, on cross-examination Mr. Nelson admitted that the very fuel deferrals on which he based his opinion were already going to be recovered on a non-byassable basis through the PIRR.
  These fuel costs exist as a regulatory asset in a separate account, and were properly excluded by AEP Ohio from Account 501.  Because AEP Ohio would automatically recover these deferrals through the PIRR even if all customers shopped, including them again in the cost-based capacity price to be charged to CRES suppliers would result in double-recovery of these costs.  AEP Ohio should not be allowed to recover these deferred fuel costs twice – from customers in the PIRR and from CRES suppliers in the capacity price.
G. Conclusion Regarding Purported Capacity Benefit
AEP Ohio claims that its customers receive a benefit of $856 million because the Partial Stipulation does not require them to pay the inappropriate above-market capacity charge originally proposed by AEP Ohio.  The Company’s capacity price “benefit” analysis is flawed.  It improperly compares the Partial Stipulation to its own proposals and fails to make a comparison to an MRO, as required by Ohio law.  The capacity price included in the Partial Stipulation is simply not a benefit of the Proposed ESP when compared to an MRO because there is no evidence that AEP Ohio’s initially proposed capacity rate – which is not currently in effect, is opposed by numerous parties, and has never been approved by this Commission or FERC –  would be imposed in an MRO.  As correctly explained by Staff witness Fortney’s lottery example, simply because AEP Ohio would have liked to charge this ridiculous above-market rate does not make the actual above-market costs of the Partial Stipulation a “benefit” to customers.  The capacity rate proposed by AEP Ohio should not be used as the “yardstick” from which to measure benefits, and it certainly should not be included as a proxy for market prices in the market-based price component of an MRO.  AEP Ohio has failed to measure benefits relative to an MRO.  Rather, it has compared the negotiated Partial Stipulation result to the Company’s own request.  As Mr. Fortney concluded, the purported capacity benefit should not be included in the MRO test because“[i]t may be a meaningful number for AEP.  I do not believe it's a meaningful number for the comparison of the MRO to the ESP.”
  

Even leaving aside the fact that the AEP Ohio capacity proposal should not be considered at all, AEP Ohio’s calculation of this “benefit” is not valid.  S.B. 3 prohibits recovery for post-2000 investment, but AEP Ohio seeks to recover for this investment the rate used to calculate this “benefit.”  AEP Ohio has agreed to forego guaranteed recovery of stranded generation costs, but now seeks to recover for these costs through the rate used to calculate this “benefit.”  AEP Ohio utilizes its generation assets to create off-system sales of energy, but fails to account for these profits when calculating the rate used to calculate this “benefit.”  As shown by these obvious examples, as AEP Ohio’s purported capacity cost calculation is incorrect, Mr. Allen’s purported benefits calculated using this inappropriate number are also overstated.  

IV. The Other “Benefits” Of The Proposed ESP That AEP Ohio RELIES On Are Illusory.


AEP Ohio has also identified several other non-price items which it claims are benefits of the Stipulation not reflected in Ms. Thomas’ calculations.  AEP Ohio had to identify these benefits because even its own calculations show the MRO would be more favorable than the Proposed ESP.  However, as demonstrated below, AEP Ohio’s additional claimed benefits lack merit, and the Proposed ESP fails the ESP vs. MRO test.  

H. The Cost Of Higher ESP Prices

Mr. Allen calculated the net present value of the cost of the Proposed ESP prices over MRO prices, relying on Ms. Thomas’ calculations.  In his Exhibit WAA-4, Mr. Allen originally recognized that the ESP would cost customers $18 million over the first 41 months of the ESP, $22 million on a net present value (“NPV”) basis.
  After the Commission’s Remand Order was issued, the Attorney Examiners directed Mr. Allen to perform this same calculation by removing the POLR charge as required by the Commission’s order.  In his Exhibit WAA-6, Mr. Allen found that the higher ESP prices would cost customers $116 million over the ESP term, $108 million on a NPV basis.
 
I. Phase In Recovery Rider Carrying Costs


Mr. Allen also purported to quantify a benefit associated with the PIRR.
  Mr. Allen claimed that since the Partial Stipulation would lower the carrying charge of this regulatory asset from 11.15% to 5.34%, customers would receive a NPV benefit of $104 million from this provision of the Proposed ESP.
  This benefit is overstated because: (1) the PIRR deferral amount and carrying costs are incorrectly calculated; (2) AEP Ohio intended to pursue securitization even without the Partial Stipulation; and (3) once securitization occurs, the benefit will be gone.

15. The PIRR carrying costs are incorrectly calculated because they do not reflect the Remand Order’s impact regarding POLR costs.

Mr. Allen calculated this purported benefit by including the entire amount of the PIRR regulatory asset.  In the Remand Order, however, the Commission required AEP Ohio to reduce the amount of this deferral to reflect its decision that the POLR charge was unwarranted.  Despite this direction from the Commission, Mr. Allen failed to adjust his PIRR calculation accordingly.
  Mr. Allen admitted that if the amount of the deferral is reduced, the carrying charge would be lower.
  AEP Ohio has provided no record evidence that accounts for this correction.  Because Mr. Allen based his calculation on a fuel deferral which is no longer accurate, his PIRR “benefit” is overstated.    
16. There is no benefit to customers arising from the Partial Stipulation’s agreements regarding securitization.


Mr. Allen’s purported benefit is calculated largely by determining the effect of the reduction in the carrying charge from 11.15% to 5.34% over a seven-year recovery period.
  If AEP Ohio securitizes the fuel deferral in 2012 as planned,
 the supposed “benefit” from the change in carrying costs will be greatly reduced.  Any benefits of securitization result from the first ESP order and pending legislation and cannot be credited to the Partial Stipulation.  Mr. Allen has not recognized or quantified the risk that this could occur, and therefore his calculation of this “benefit” is invalid.

The Partial Stipulation includes provisions regarding securitization, but they do not create any benefit for customers and do not require anybody to do anything.
  Moreover, there is nothing in the Partial Stipulation which commits AEP Ohio actually to securitize this asset.  The lack of a relationship between the securitization provisions of the Partial Stipulation and any customer benefit was discussed by AEP Ohio witness Hamrock.  Mr. Hamrock acknowledged that securitization of fuel deferrals is not dependent on the Partial Stipulation.
  He also recognized that the Partial Stipulation merely provides support from the Signatory Parties for securitization.
  The Commission can take administrative notice of the fact that securitization legislation was introduced in the General Assembly on November 1, 2011, without any prompting from a Partial Stipulation or any Commission order approving it.

Simply stated, there is nothing in the Partial Stipulation which provides any benefit to customers arising from securitization.  While securitization itself may be worthwhile and beneficial to customers and AEP Ohio, there is nothing in the Partial Stipulation which creates that benefit.  The benefit of securitization exists independent of the Partial Stipulation.  Therefore, once the deferred fuel costs are securitized, Mr. Allen’s purported “benefit” of a reduced carrying charge rate is no longer valid.

J. Mr. Allen Incorrectly Calculated The “Benefit” Arising From The Partnership With Ohio And Ohio Growth Fund Initiatives By Failing To Consider The Likelihood These Gifts Would Not Be Made.


Under the Proposed ESP, if AEP Ohio’s return on equity exceeds 10% for the prior calendar year, AEP Ohio will provide the Partnership with Ohio Initiative (“PWO”) with $3 million annually for the benefit of low income customers.
  The Ohio Growth Fund (“OGF”) provisions of the Partial Stipulation are similar.  If AEP Ohio’s return on equity exceeds 10% for the prior calendar year, AEP Ohio will provide OGF with $5 million annually for the benefit of economic development.
  Mr. Allen calculated a purported NPV benefit of $10 million
 relating to the PWO grant.
  Mr. Allen calculated a purported NPV benefit of $17 million
 for the OGF provisions of the Proposed ESP.
  


Mr. Allen’s error with regard to both of these grants was his failure to account for the fact that these are conditional gifts.  Upon cross examination, Mr. Allen admitted that AEP Ohio was not bound to make these gifts unless its return on equity exceeded 10%, and that the gifts were conditional.
  Mr. Allen’s own pro forma financials showed that there is a chance that the 10% return on equity trigger will not be met.
  Despite the fact that there is at least a chance that the full gift may not be made in any specific year, Mr. Allen failed to account for the likelihood that these gifts would not be made.
  


Mr. Allen’s calculation of the benefits of these provisions is flawed, because he failed to account for the express conditions placed on these grants by the Stipulation.  Even if he believes that AEP Ohio’s return on equity is likely to meet the 10% trigger, there is no guarantee that it will do so.  He should have accordingly taken this risk into account in his quantification of the benefits of these provisions of the Stipulation and failed to do so.  His benefit calculation is accordingly flawed.  

K. Regulatory Certainty Does Not Outweigh Higher Prices.

Mr. Hamrock claimed that the certainty of the Partial Stipulation’s provisions regarding a variety of issues constitutes a non-quantifiable benefit of the Proposed ESP.
  Mr. Hamrock is incorrect.  Simply put, AEP Ohio’s customers should not be forced to pay $1 billion more than an MRO just for “certainty.”  Indeed, all that is certain is that AEP Ohio customers would pay less under an MRO.  “Certainty” does not provide any basis for a claimed benefit, much less for approving the Proposed ESP.  

L. The AEP Transition To Market Is Not A Benefit Of The ESP.


AEP Ohio and Staff both claimed that AEP Ohio’s transition to market is a qualitative benefit of the Proposed ESP.
  This transition to market is not a qualitative benefit, because there are several conditions on that transition.  By way of example, the competitive bid process to supply SSO customers, anticipated in 2015, is contingent on AEP Ohio separating its generating assets and terminating the pool agreement.
  The Partial Stipulation does not impose any penalty on AEP Ohio if it fails to reach this condition precedent.
  As AEP Ohio’s transition to market is contingent, it is not a benefit which should be considered under the Proposed ESP.  


Another reason the transition to market is not a qualitative benefit of the Proposed ESP relative to an MRO is the potential full transition to market is possible under an MRO faster than the default five years under R.C. § 4928.142.  Under an MRO, the Commission has the authority to waive any blending after two years.
  Because the transition to market could occur in as little as two years under an MRO, there is no qualitative relative benefit to the potential transition to market under the Proposed ESP.

M. AEP Ohio’s Investment in Natural Gas and Solar Is Not a Benefit of the Proposed ESP.

Mr. Hamrock also extolled the virtues of AEP’s transition to natural gas as a benefit of the Proposed ESP.
  Mr. Fortney also identified the MR6 project in particular, and its use of Ohio shale gas, as one of the potential benefits of the Proposed ESP that could not be quantified.
  However, Mr. Hamrock admitted that AEP’s commitment to fleet transformation is an AEP-wide business objective that pre-dated the Partial Stipulation and will continue with or without it.
  He also stated that construction of MR6 itself is not dependent upon the Partial Stipulation and that shale gas contracts will only be entered into if economically justified and prudent.
  Mr. Fortney acknowledged that, as of today, no one knows whether any of the alleged benefits which he identified as “qualitative benefits” will ever happen.
  As this qualitative benefit may never happen, and the MR6 facility and related natural gas contracts depend not upon the Partial Stipulation but AEP’s performance of its business plan, this is not a benefit of the Proposed ESP.  


To the extent AEP Ohio claims that its proposed investment in the Turning Point facility constitutes a qualitative benefit of the Proposed ESP, this claim also lacks merit.  AEP Ohio was required to make a commitment to invest $20 million in Turning Point as a result of CSP’s 2009 SEET proceeding.
  That commitment was not premised on any guaranteed cost recovery of the investment through a nonbypassable surcharge.
  Despite what AEP Ohio committed in the SEET proceeding, AEP Ohio is now claiming in this proceeding that the Turning Point project is expressly conditioned on CSP obtaining guaranteed nonbypassable cost recovery.
  Because AEP Ohio already was unconditionally committed to Turning Point as a result of the 2009 CSP SEET case, development of the Turning Point project conditioned on approval of the Partial Stipulation is not a qualitative benefit of the Proposed ESP. 
V. The Proposed ESP violates state policy and other important regulatory practices and principles that do not benefit ratepayers or the public interest.

The Proposed ESP is not more favorable in the aggregate than the expected results of an MRO, and therefore must be denied.  But, even if the Commission could find that there was any quantitative benefit of the Proposed ESP (despite the numerous calculations, including Staff’s, that show otherwise), the Proposed ESP must still be denied because it violates state policy and, therefore, the Partial Stipulation also fails to satisfy the second prong of the Commission’s test for the reasonableness of stipulations.  

N. The Partial Stipulation And Its Proposed ESP Are Discriminatory.

It is this state’s policy to “ensure the availability to consumers of . . . nondiscriminatory, and reasonably priced retail electric service.”
  As Staff witness Fortney testified, the “[s]ame service for similarly situated customers should be priced equally.”
  Constellation witness Fein also acknowledged that the Commission should avoid discriminatory pricing policies.
  However, in violation of this significant and fundamental state policy, the Proposed ESP establishes two different prices for the same capacity service for similarly situated shopping customers.   

· Capacity prices that would be paid under the Partial Stipulation would be different, significantly different.  Shopping customers who fall under the caps will pay RPM market-based prices for AEP’s capacity, at an average of $63/MW-day over the term of the Proposed ESP.
  Shopping customers who do not fall under the caps will pay $255/MW-day for AEP’s capacity, a price which is approximately four times higher than the price to be paid by shopping customers under the cap.
    

· Shopping customers who could be subject to either capacity price are similarly situated.  Under the Partial Stipulation, customers would be assigned to five Groups, distinguished only by the date on which the customers took action to shop.  Signatory Party witnesses acknowledged that there is no real distinction, for example, between Group 1 customers (who can get all of the RPM-priced capacity they can use) and Group 2 customers (who get RPM-priced capacity as long as their load does not increase by more than 10%).
  Customers who decide to shop after September 7, 2011 will simply be funneled as Group 5 customers into the queue.  Therefore, a small commercial customer who decides on Monday at noon to shop may pay $63/MW-Day for capacity, but a neighboring small commercial customer who decides an hour later to shop may pay $255/MW-Day for capacity.  This type of distinction reflects no real difference between the customers, and provides no basis for setting customers’ price for retail electric service.  

· The service these shopping customers are paying for is exactly the same – AEP’s capacity.  Signatory Party witnesses, including Staff, acknowledged that there is no difference in the capacity service provided through the Partial Stipulation at two different prices.
  

As a result, the Partial Stipulation violates the state’s policy against discriminatory pricing.  Signatory Party witnesses essentially testified to that effect – because of the Partial Stipulation’s capacity price caps, shopping customers pay different amounts for the same service.
  This wide disparity in capacity prices between the similarly situated customers has no economic justification, is discriminatory, and violates fundamental ratemaking principles of fairness, cost-causation, and efficiency.  There is no economic, legal, or public policy basis for setting similarly situated customers’ capacity prices at different levels for the same retail electric service.  

Moreover, the Partial Stipulation imposes capacity prices that discriminate not only amongst shopping customers, but also between shopping and non-shopping customers.  SSO customers pay a wholly separate, unknown price for the same AEP Ohio capacity.  AEP Ohio witness Hamrock acknowledged that there will be three different capacity prices:  (1) the arbitrary $255/MW-day price; (2) the RPM price; and, (3) the SSO price.
  AEP Ohio has been unable to identify the capacity price paid by SSO customers – and, in fact, could not identify the price for capacity being charged today through the SSO or at any time during the Proposed ESP.
  AEP Ohio witness Pearce, the Companies’ witness on capacity cost, did not know what capacity cost would be included in the SSO’s base generation rate.
  Mr. Hamrock did not even know how the SSO capacity price compares to the other two prices.
 
Other provisions of the Partial Stipulation are discriminatory as well.  For example, as discussed below, the RPM-price cap system discriminates against any new customers who seek to shop in AEP Ohio’s territory based on the arbitrary cap procedure and grouping of customers.  This procedure also discriminates against governmental aggregation customers, as also described below.  The $10/MWh shopping credit for all GS1 and GS2 schools and certain GS-2 customers is another discriminatory component of the Proposed ESP.
  As with the shopping caps, the Proposed ESP incorporates an arbitrary date limit that prevents some schools from receiving the credit (those that shop after September 7, 2011) and grants the credit to other schools (those that were shopping as of September 7, 2011).
  GS-2 customers are also limited based on an arbitrary and different date, September 6, 2011.
  Even then, those who are eligible for the credit may not receive it because it is limited to only 1 million MWh.
  
It is a fundamental and firm tenet of state policy that retail electric service should be offered on a nondiscriminatory basis.  However, the terms of the Partial Stipulation clearly discriminate amongst shopping customers, and between shopping and non-shopping customers.  Accordingly, the Partial Stipulation and the Proposed ESP should be rejected.  At a minimum, the Commission should insure that all AEP Ohio customers pay the same price for capacity and, as it has been for years, the price of capacity for CRES providers should be set at RPM market prices.

O. The Partial Stipulation and its Proposed ESP Are Anti-Competitive.  

The most striking and egregious failure of the Partial Stipulation to conform to state policy is found in its numerous anti-competitive terms.  
17. It is state law and policy -- and the Commission’s mission -- to ensure and foster a competitive market for retail electric service

Over a decade ago, the General Assembly declared an end to the traditional vertically-integrated electric utility industry and required from that time forward that retail electric generation service should be a competitive service:  “Beginning on the starting date of competitive retail electric service [January 1, 2001], retail electric generation, aggregation, power marketing, and power brokerage services supplied to consumers within the certified territory of an electric utility are competitive retail electric services that the consumers may obtain subject to this chapter from any supplier or suppliers.”
  The General Assembly specifically delineated a number of state policies designed to foster open and robust competition and encourage retail customers’ access to competitive options.  

It is the policy of this state to do the following throughout this state: . . .

(B) Ensure the availability of unbundled and comparable retail electric service that provides consumers with the supplier, price, terms, conditions, and quality options they elect to meet their respective needs;

(C) Ensure diversity of electricity supplies and suppliers, by giving consumers effective choices over the selection of those supplies and suppliers and by encouraging the development of distributed and small generation facilities; . . .

(F) Ensure that an electric utility’s transmission and distribution systems are available to a customer-generator or owner of distributed generation, so that the customer-generator or owner can market and deliver the electricity it produces;

(G) Recognize the continuing emergence of competitive electricity markets through the development and implementation of flexible regulatory treatment;

(H) Ensure effective competition in the provision of retail electric service by avoiding anticompetitive subsidies flowing from a noncompetitive retail electric service to a competitive retail electric service or to a product or service other than retail electric service, and vice versa, including by prohibiting the recovery of any generation-related costs through distribution or transmission rates;

(I) Ensure retail electric service consumers protection against unreasonable sales practices, market deficiencies, and market power . . . .

The Commission has delegated authority to enforce and promote state law and policy regarding competition in retail electric service.  R.C. § 4928.06, entitled “Commission to ensure competitive retail electric service,” directs the Commission to establish and protect the competitive market.  In that section, the Commission is required to, among other things, “ensure that the policy specified in section 4928.02 of the Revised Code is effectuated,” “monitor and evaluate the provision of retail electric service in this state. . . for the purpose of discerning any competitive retail electric service that is no longer subject to effective competition,” and to “exercise [its] authority, to resolve abuses of market power by any electric utility that interfere with effective competition in the provision of retail electric service.”
  Given its statutory charge to ensure and foster an effective competitive market for retail electric service, it is not surprising that the Commission’s mission is to “facilitat[e] an environment that provides competitive choices.”
  Staff witness Fortney affirmed that the Commission’s Staff supports upholding state policy, including the elimination of anti-competitive practices and the elimination of discriminatory rates.
 

18. Competition provides numerous benefits to Ohio and customers.

The General Assembly’s decision and direction to establish a competitive market for retail electric generation service is supported by the numerous benefits of competition.  “Competition is the best way to promote lower generation prices for customers, to promote greater productivity and efficiencies from the numerous existing generating plants, to reduce the risk imposed on customers, and to provide the appropriate market signals regarding the need for new generation.”
  FES witness Schnitzer further explained:

In competitive markets . . ., price signals, rather than administrative determinations, guide generation investment.  This encourages the right amount of generating capacity with the appropriate levels of reliability, as well as the right mix of generating technologies in the right locations.  Competition makes investors, rather than consumers, responsible for investment decisions with no assured recovery of the investment.

With those incentives to make appropriate and economic investments and to efficiently improve operating performance, suppliers can then reduce their costs and offer lower prices to attract customers.  Lower costs combined with competitive market pressures will result in lower prices to customers.
  The availability of lower electric prices from a competitive market then “ripples” into positive impacts on the state’s economy.

For example, households forced to spend more money on subsidized generation will reduce their spending on other goods and services, affecting businesses that cater to those consumers. Similarly, businesses paying increased electric bills must either reduce their output, increase their prices, or both.  These impacts will, in turn, lead to job loss, which will in turn further reduce consumer spending, causing even greater economic losses.

Because of the interconnections among industries, and between industries and households, a change in the price of just one good or service can cause ripple effects throughout the Ohio economy.  Positive ripple effects add jobs and increase disposable income as more workers are hired, more equipment and supplies are purchased from other local businesses, more wages are paid to employees, and more taxes are paid to government entities.  Conversely, negative ripple effects result in job loss and decreased disposable income.
  
Not surprisingly, therefore, customers nationally and here in Ohio overwhelmingly support competition.
  Over 1.6 million Ohio customers have taken advantage of the competitive market for retail electric service.
  But only approximately 1% of those customers are located in AEP Ohio’s service territory, despite the fact that AEP Ohio serves over 30% of the state’s customers.
  Customers in AEP Ohio’s service territory should have access to the competitive market as do customers in other EDUs’ territories.  To date, they have been precluded from enjoying the benefits of a fully competitive market.

19. The Partial Stipulation and AEP Ohio’s own statements reflect that AEP Ohio is, and has been, intentionally resistant to a competitive market.

AEP Ohio has not disguised its intent to limit competition in its distribution service territory.  Signatory Party CRES witnesses Dominguez and Ringenbach both acknowledged that they believe AEP Ohio has a corporate policy to discourage shopping.
  Indeed, AEP Ohio’s executives have repeatedly and publically touted its efforts to discourage shopping:

“I don’t like customers switching in Ohio” and “there is a concern over the opportunity of customers to shop.”  
- AEP Ohio’s CEO, Oct. 2010
AEP has instituted “regulatory responses to customers switching” that will continue. 

- AEP’s CFO, January 2011 
“[T]he rate design activities that are filed in the [original] ESP when we get to 2012, I think you will see a real drop-off in the number of shopping customers.  They will still be there and still have the freedom to do that, but their economic advantage will be to stay on the AEP system as a retail customer.”

- AEP Ohio’s CEO, January 2011

Constellation witness Fein observed that “[t]here are a number of items that have been on the books in [AEP Ohio’s] tariffs since the opening on [sic] the marketplace” that are barriers to shopping – including no rate-ready billing and the lack of certain information sharing.
  AEP Ohio is apparently confident that it can avoid any additional shopping in the future.  AEP Ohio witness Allen admitted that all of AEP Ohio’s own forecasts of shopping in its service territory assume that there will be no shopping growth in AEP Ohio after January 1, 2012.
  

Thus far, AEP Ohio has been able to achieve its improper goals.  AEP Ohio has the lowest shopping numbers in the state.  The Commission’s data reflects that, as of June 30, 2011, AEP Ohio had a combined switch rate of 9.61% in terms of sales.
  In contrast, Ohio’s other EDUs have switch rates ranging from 42.46% to 81.78%.
  The graph below illustrates the vast difference in current shopping rates in terms of sales between AEP Ohio and the other Ohio EDUs:
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20. The Proposed ESP would provide for no wholesale competition until 2015.

On the wholesale level, CBPs offer a well-established and familiar process for securing the benefits of competition for SSO customers. As FES witness Banks explained: 

[A] CBP allows customers to benefit from suppliers competing head-to-head to provide SSO service.  The staggered auctions and slice-of-system product also allows suppliers to mitigate their costs and reduce their financial risks, which should then lead to lower prices for customers.  Customers are better protected from market price fluctuations through a CBP.  In a CBP, the supplier of full-requirements service bears the risks, including risks relating to price uncertainty, volumetric uncertainty, customer shopping, and other sources.  Suppliers are better equipped to manage these risks and mitigate the impact of market variations.  As a result, a CBP also promotes lower, more stable prices for customers.

Constellation witness Fein agreed that a CBP for SSO load provides a proper balance between getting the most competitive prices and maintaining a reasonable level of price stability for customers.
  Mr. Fein also testified that a CBP benefits customers by shifting risks away from customers and onto suppliers.
  As a result of the benefits, Exelon witness Dominguez recommended that the Commission adopt a CBP to procure SSO load.
    

The Commission has also seen first-hand the benefits of a wholesale CBP through the recent, successful auctions to procure the FirstEnergy Ohio utilities’ SSO load.  The initial rounds of the auctions were significantly over-subscribed, reflecting significant supplier participation, including American Electric Power Service Corporation (“AEPSC”).
  The FirstEnergy Ohio utilities’ customers, therefore, benefited from the promotion of lower SSO prices as these suppliers competed to win tranches.  Indeed, the 2009 auction resulted in a clearing price of $61.50/MWh, and the 2010/2011 auctions resulted in even lower prices, averaging $55.60/MWh across the delivery periods.
  More recently, the third auction on October 25, 2011, resulted in a yet lower clearing price of $52.83 for service provided June 2012 through May 2014.
  This wholesale competition also provides benefits to shopping customers because the favorable SSO prices establish the benchmark for CRES suppliers to beat.
  As can be seen in the chart above showing switch rates, FirstEnergy Ohio utility customers are taking advantage of this secondary benefit; as of June 2011, over 70% of the FirstEnergy Ohio utilities’ sales receive generation service from CRES providers even with the favorable SSO price.  


Despite the clear benefits acknowledged by Signatory CRES Parties, the Proposed ESP would unnecessarily delay the implementation of wholesale competition for at least another three and a half years.  Under the Proposed ESP, AEP Ohio would continue to provide the SSO generation service until June 1, 2015, without any competitive market supply.  It is not until June 1, 2015 that SSO customers would receive the benefits of market-based generation service provided by a series of CBPs.
  There is no need, however, to delay AEP Ohio’s customers’ ability to receive the benefits of wholesale competition until June 2015.  There is no evidence to suggest that AEP Ohio cannot hold a CBP for its SSO load starting in 2012.  AEP Ohio has not identified any provision of the Pool Agreement that would preclude a CBP.
  AEP Ohio also could participate in the CBP if appropriate protections were put into place to avoid any affiliate competitive advantages.  The only justification for AEP Ohio’s delay is its desire to receive above-market revenue for another three and a half years before it would finally “have to” join the competitive market established by the General Assembly a decade ago.  In fact, a CBP for AEP Ohio’s SSO load starting in June 2015 is not a certainty under the Proposed ESP either.  AEP Ohio would be “relieved of its obligation to conduct additional auctions” for SSO service beginning June 2015 if certain FERC approvals are not received.
  Thus, AEP Ohio’s customers may not receive the benefits of wholesale competition at any point during the Proposed ESP.
There is no basis on which the Commission should approve this unjustified delay and contingency.  State law and state policy require competition. AEP Ohio’s SSO customers deserve it now.

21. The Partial Stipulation limits retail competition until 2015 because AEP Ohio’s proposed capacity price caps are caps on shopping.  

The benefits of competition on the retail level are not subject to serious dispute.  Exelon witness Dominguez testified that retail competition and customer choice benefits Ohio customers and Ohio generally.
  Customers in the FirstEnergy Ohio utilities’ service territory have saved over $100 million annually as a result of savings offered by competitive retail suppliers.
  But the Partial Stipulation would preclude AEP Ohio’s customers from the opportunity to reap such savings.  

Under the Partial Stipulation, customers representing only 21% of AEP Ohio’s load would be entitled to receive capacity at the RPM, market-based price during 2012.
  This cap on RPM-priced capacity would increase slightly over the term of the Proposed ESP, to 29% (or 31% based on approval of securitization) in 2013, and 41% in 2014 until June 2015.
  “[A]ny and all shopping in excess of the RPM-priced set aside limits will be priced at the $255/MW-Day capacity rate.”
  Which of AEP Ohio’s over 1 million customers will be lucky enough to receive the RPM-priced capacity would be established under complex and arbitrary procedures set forth in “Appendix C” to the Partial Stipulation.  
As discussed below, AEP Ohio itself and other Signatory Party witnesses acknowledged that the Partial Stipulation’s caps and Appendix C will effectively allow AEP Ohio to continue to preclude retail shopping for the vast majority of its customers for another three and a half years – thereby allowing AEP Ohio to preserve a customer base even though generation service is, by law and policy, competitive in this state.  To make matters worse, the majority of customers who will be unable to shop for lower priced electricity will be forced to remain on AEP Ohio’s above-market Proposed ESP prices.

o. Capacity priced at $255-MW/Day would not allow CRES providers to provide customers meaningful opportunities to save money relative to the SSO price.

The Commission need go no further than AEP Ohio’s own admissions to confirm that the Partial Stipulation’s caps will prevent shopping above the minimal cap percentages.  On September 7, 2011 – the very day the Partial Stipulation was signed and filed – AEP Ohio’s Senior VP for Regulatory Services, Richard Munczinski, proudly announced to AEP Ohio investors and market analysts that the Proposed ESP’s caps would allow AEP Ohio to continue to limit shopping:  “Over those [shopping cap] percentages, if you want to shop, you pay the full cost of $255 per megawatt day.  So the thought and the theory is that the shopping will be constrained to the discounted RPM price.”
  AEP Ohio’s executive further clarified that AEP Ohio “should see no more shopping than the 20%, 30%, 40% levels that are included in the stipulation.”
  

Mr. Munczinski’s admissions are well-supported.  Any increase in capacity price would limit CRES providers’ ability to make competitive offers to customers, as Signatory Party witnesses admitted.  For example, RESA witness Ringenbach agreed that increases in capacity costs charged to CRES providers would have the effect of reducing the amount of headroom for CRES providers, which would take savings away and deter CRES providers from offering service.
  She further admitted that the $255/MW-Day price arbitrarily set in the Partial Stipulation, which is four times higher than market, would limit or constrain shopping.
  

Staff witness Fortney also testified that “if the CRES provider had to pay a higher capacity price, he would not be able to make as good an offer to the ultimate customer and so it would discourage shopping in that sense.”
  Similarly, Constellation witness Fein testified that a 200% increase in capacity prices over RPM prices “would adversely affect shopping.”
  

FES witnesses Banks and Schnitzer demonstrated Mr. Munczinski’s statements and the Signatory CRES Party witnesses’ testimony that the $255/MW-Day capacity price would limit shopping over the caps.  Specifically, Mr. Schnitzer compared the Proposed ESP price-to-compare with the CRES market cost to serve, under both the RPM market price for capacity and the $255/MW-Day price for capacity.
  This analysis revealed that when capacity is priced at RPM, the CRES cost-to-serve is lower than the Proposed ESP price-to-compare; “[t]his represents a savings opportunity for customers who switch to CRES providers.”
  Mr. Schnitzer further showed that when capacity is artificially priced at $255/MW-Day, the CRES cost-to-serve exceeds the Proposed ESP price-to-compare – meaning that CRES providers would have to serve customers at a loss in order to provide customers with savings from the price-to-compare:
  

The Stipulation Would Limit Retail Choice When CRES Suppliers Have to Pay AEP Ohio’s Above-Market $255 per MW-Day Capacity Charge
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As Mr. Schnitzer observed:

As a result, under the Stipulation, once AEP Ohio no longer has to provide capacity to CRES providers at RPM market prices, the Stipulation effectively shuts down the opportunity for customers to shop by making it very difficult for customers to shop for price savings.

If the Commission approves above-market capacity pricing of $255/MW-Day, this will force customers to stay with AEP Ohio’s generation service – a result that mirrors Mr. Munczinki’s conclusions and AEP Ohio’s executives’ stated goals to inhibit shopping and favor their own generation.
  

AEP Ohio offered the rebuttal testimony of William Allen to try to paint a better picture for the Partial Stipulation and to suggest that the $255/MW-Day capacity price would provide CRES suppliers with headroom.
  His testimony lacks any credibility and should be disregarded altogether.  First, Mr. Allen has no background on CRES issues, contracts, or prices.  He admitted that he has no experience working with CRES providers and has had no involvement in dealing with CRES providers before this case.
  He admitted he has not seen enough CRES contracts to form an opinion as to what constitutes a “typical term of such a contract.”
  He also admitted that he does not know what margins would be acceptable to CRES providers.
  Yet, without any of the relevant background, he went on to “calculate” the headroom available to CRES providers and then conclude that CRES providers would make offers under such conditions.
  Mr. Allen had no basis to offer his conclusions.  

Regardless of Mr. Allen’s utter lack of any competence to opine on CRES providers’ behavior, his conclusions lack any merit.  Even a cursory examination of his testimony demonstrates this.  Most fundamentally, the “headroom” Mr. Allen concludes would be available at the $255/MW-Day capacity price totals less than 1% of the market price.
  But, even this simplistic calculation is flawed in several material and fatal respects.  Mr. Allen excluded the “transaction risk adder” and “retail administration adder” that AEP Ohio witness Thomas testified was needed to calculate a market price applicable for a CRES provider.
  These two price components total approximately $8/MWh.
  Mr. Allen’s headroom analysis is, therefore, premised on the unsupported belief that CRES providers would make below-market offers to customers.  If the Company’s own “transaction risk adder” and “retail administration adder” costs are added back in to Mr. Allen’s “market costs,” Mr. Allen acknowledged that the costs to CRES providers would be higher than the market price at which CRES providers could sell – resulting in negative headroom and limited opportunity for customers to shop.
  Moreover, Mr. Allen further admitted that even Ms. Thomas’s Stipulation ESP price (which is too low due to errors in her calculation, as discussed in Section II.B.2) is lower than Mr. Allen’s CRES market cost numbers, which would therefore result in negative “headroom” per Mr. Allen’s calculation.
   

Mr. Allen also tried to testify that additional shopping could be seen at the $255/MW-Day capacity price under long-term contracts that would allow for RPM-priced capacity in later years when the caps “increase.”
  Of course, Mr. Allen has no experience with CRES contracts and he did not know if contracts greater than 24 months are common.
  Thus, Mr. Allen essentially claims that shopping will occur only if a switched customer is able to receive capacity priced at RPM – again proving that shopping is constrained with a $255/MW-Day capacity price.  Nevertheless, as he acknowledged, Mr. Allen’s conclusion is based on conjecture; there is no guarantee that a shopping customer who does not fall under the cap initially will later receive RPM-priced capacity.
  

FES witness Banks summarized the resulting impact of the RPM capacity price caps:  

While certain Signatory Parties describe the discriminatory capacity price caps proposed for the first year of the [Proposed] ESP as providing the opportunity for shopping for AEP Ohio customers in a level equal to the load of Toledo Edison, the disturbing flip side is that in its first year, the [Proposed] ESP would effectively prohibit AEP Ohio customers in a level encompassing double the load of The Cleveland Electric Illuminating Company from shopping – approximately three times the load of Toledo Edison and the vast majority of AEP Ohio’s customers.
  
Indeed, by 2015 – when the cap is at its highest – shopping in AEP Ohio’s territory would still be less than the lowest rate of any other electric utility in 2011.
  Finally, as Mr. Schnitzer points out from an economic perspective, the above-market capacity price of $255 per MW-day will result in customers having to remain on AEP Ohio’s SSO service and having to pay above-market Proposed ESP prices.

p. The caps do not allow for any real increase in shopping in AEP Ohio’s service territory.

The Partial Stipulation’s shopping caps would include those AEP Ohio customers who are already shopping and any increases in their usage.
  As a result, few new customers will be able to shop under the Partial Stipulation.  AEP Ohio’s most recent data, produced after the submission of direct testimony, reflected that 7,923,575 MWh of load has already been assigned under the cap.
  These assignments represent 80% of the 2012 cap,
 including 100% of the allotment for commercial customers.
  So, before the Partial Stipulation has even been submitted for the Commission’s consideration, less than a quarter of the RPM-price cap would be available for newly shopping customers.

The proposed increases in the caps over the next three years are also not meaningful.  Based on the already existing allotments, the annual caps actually represent only 4% additional shopping in 2012, 14% in 2013, and 24% for 2014-June 2015.
  These minimal increases in the caps could be filled by the increased loads of existing shopping customers.  AEP Ohio admitted that any additional energy allotments awarded to already shopping customers in 2013, for example, would count toward the set-aside percentage for 2014.
  This would further reduce the “new” available RPM-priced capacity available in subsequent years.  Thus, the Partial Stipulation would allow AEP Ohio to stifle retail competition in its service territory for three and a half more years.

q. The cap design would burden residential customers more than other customer classes.

The Partial Stipulation provides that the initial allotment of RPM-priced capacity would be available to customer classes on a “pro rata” basis until December 31, 2011.
  The pro rata allocation for residential customers in 2012 is 3,071,897 MWh.
  However, Appendix C takes away from residential customers the share promised by the text of the Partial Stipulation:  “If the allotment to any customer class as of September 7, 2011 exceeds 21%, then the allocation to the remaining classes shall be reduced on a pro rata basis such that the total allotment does not exceed 21%.”
  As a result, residential customers received an allotment of only 2.5 million MWh under their initial pro rata allocation.
  The number of already-shopping commercial customers exceeded the pro rata allocation for the customer class.
  This oversubscription of commercial customers resulted in the transfer of half a million megawatt-hours from residential customers to commercial customers.
  The allocation for industrial customers also decreased and they, too, have effectively exceeded their adjusted pro rata allocation.
    

Because the pro rata allocation will dissolve as of January 1, 2012, any unallocated allotment not awarded to residential customers prior to that date is expected to be awarded to other customer classes.
  This means that all of the commercial and industrial customers who have not yet received an allocation, but have started shopping or provided notice of their intent to shop after September 7, 2011, but before December 31, 2011, will be “first-come, first-served” on January 1, 2012 – and likely will take up the remaining cap space soon on January 1st.  Indeed, AEP Ohio witness Allen confirmed that 1,500 commercial and/or industrial customers have shopped since September 7th, but have not yet received an allotment of RPM-priced capacity.
  Mr. Allen tried to suggest that this proves that customers will shop under a $255/MW-Day capacity price.  Yet, the fact that 1,500 customers have switched merely shows that residential customers, who may attempt to switch later, will surely be precluded from receiving any meaningful allotment of the RPM-priced capacity because there are already 1,500 significant customers in the queue waiting for the January 1, 2012 re-allocation.
  In tandem with the Partial Stipulation’s fatal effects on additional governmental aggregation in AEP Ohio’s service territory (as discussed below), residential customers are guaranteed a lesser proportion of cap space – and fewer opportunities to save on electricity – during the term of the Proposed ESP.  

22. The proposed “Appendix C” queue process would further inhibit competition.

The Partial Stipulation proposes to carry out the award of RPM-priced capacity through a complicated process set forth in Appendix C to the Partial Stipulation.  The Signatory Parties have acknowledged that the Appendix C procedure is based on rules established in Michigan.
  They also acknowledged that Michigan’s rules implement a Michigan law that imposes specific limits on shopping.
  They further acknowledged that there is no such statute in Ohio.
  Given its anti-competitive roots, it should come as no surprise that the Appendix C procedures will further inhibit shopping and do not reflect Ohio’s fully competitive market.

r. The queue process is arbitrary and confusing.


The Appendix C procedure generally describes AEP Ohio’s assignment of shopping customers to one of five groups, from which AEP Ohio will establish a queue for customers to line up to be lucky enough to receive RPM-priced capacity.
  The Groups are defined based on the arbitrary date on which the customer takes action to save money by shopping for electric generation service.  The preeminent Group 1 customers, for example, are those who have been shopping “continuously” since July 1, 2011 – a date that has no meaning independent of the fact that it was agreed to.
  Group 2 customers are those who started shopping after July 1, 2011 and before September 7, 2011.
  Then, the last in line would be customers in Group 5, who did not decide to shop until after September 7, 2011.
  Customers who move into AEP Ohio’s service territory should expect to be at the back of a very long line.  FES witness Banks summarized additional problems with the Appendix C procedure:

· Customers can join the queue only after they have signed a contract with a CRES provider, but before they know if they fall under the cap and will receive RPM market capacity prices, or instead will receive the four times higher $255 price.
  

The uncertainty associated with a significant price component of retail electric service will have a chilling effect on competition.  “[C]ontracts would likely require contingencies, risk premiums, and language providing for different outcomes.  All of this would instill significant confusion and uncertainty in shopping, reduce the price benefits of open competition, and could dissuade customers from shopping, even before the caps are reached.”
  

· [I]f a customer does not end up falling under the cap and seeks to return to the SSO without ever having taken service from a CRES provider, AEP Ohio will deem the customer subject to the 12-month minimum stay.  Therefore, the customer could be blocked from getting back into the queue when the caps incrementally increase the following year.
  
The 12-month minimum stay is one of the anti-competitive rules that AEP Ohio imposes today and that would continue under the Partial Stipulation until June 2015.
  The minimum stay provision is anti-competitive because the minimum stay would preclude the customer from getting back in the queue to receive any of the increased cap space in a subsequent year.
  Customers seeking to take advantage of the competitive market required by law should not thereafter be chained to AEP Ohio’s generation service.  

· Certain customers that are already shopping (and thus would likely fall under the cap) could lose their cap allotment if they expand their service by more than 10% – creating uncertainty for the customers and a disincentive for development.

Based on the language of Appendix C, any customer in any Group other than Group 1 could be shifted to Group 3 if they seek to expand their service by more than 10%.
  Appendix C says nothing of the impact of that switch, but customers could lose RPM pricing if no additional cap space was available when the expansion occurred.  On cross-examination, AEP Ohio witness Allen testified that “for that increased load [the customer] would have to wait until January of the subsequent year to gain an allotment.”
  Thus, the capacity for the customer’s load could be priced at two different prices in a subsequent year, unless or until the customer received an additional allotment.  Regardless, the idea that a customer who was lucky enough to receive RPM-priced capacity could at some point lose that status and be subject to a capacity price that is four times higher – for all of the customer’s load or part – would have a chilling effect on customers’ interest in shopping.
  Simply put, “if customers don’t know [what price they would receive], they are less likely to shop.”
  It also could be an avenue for customers or suppliers to game the system by moving from Group 4 or 5 up to Group 3 based on the announcement of a planned expansion.
       

· The proposed “Cap Tracking System” will likely not be operational until 2012, which means that while the caps are being filled, CRES providers and customers will have no ready means of knowing where the caps stand and whether there is any likelihood that they will fall under the cap.
  
 
Appendix C proposes that AEP Ohio would inform CRES providers and customers regarding the status of the queue process through the Cap Tracking System (“CTS”).
  As Appendix C states and AEP Ohio has confirmed, the CTS will not be operational until after 2012.
  Thus, there will be no clear or reliable way to get information about the queue for months during the confusing and uncertain time when suppliers and customers will be hurriedly looking to position themselves to be able to offer and receive the same price for capacity as is offered today.
  

Since the Stipulation was filed, AEP Ohio has provided just two updates on the amount of load available under the initial pro rata allocations, the second of which was released after direct testimony in this proceeding.
  Although the numbers have changed significantly, AEP Ohio witness Allen could not effectively describe the basis for the change in numbers.  For example, the October 14th data specifically states that it only includes customers in Groups 1, 2 and 4.  But Mr. Allen tried to blame the decreased cap space on additional Group 5 customers, as well as “data validation.”
,
  In any event, the most recent data announcement includes a disclaimer that “the above values may change as a result of final data validation.”
  

In short, no one knows what’s going on with the queue other than AEP Ohio – and it’s not clear that even AEP Ohio knows.  Certainly CRES providers, who need this information to try to compete and prepare offers for potential customers, have little information.  As FES witness Banks testified, “FES has filed affidavits to switch customers, and to date we have got no feedback as to whether they’re in the queue or out of the queue, and if they are in the queue, where they stand.”
  The lack of information puts competitive suppliers on an uneven playing field with AEP Ohio, and injects further confusion into the already anti-competitive caps and queue procedure.  “The convoluted nature of the RPM set-aside procedures will undoubtedly result in some shopping customers avoiding shopping or paying more for generation service simply because they were unable to successfully navigate the RPM set-aside maze or were shut-out from receiving market-based capacity.”
    

s. The queue process remains uncertain.


In addition to the lack of information-sharing (and confusion) with the Cap Tracking System, numerous other questions remain unanswered by Appendix C and AEP Ohio.  During discovery, AEP Ohio deferred answering many questions, promising answers with the completion of the “Detailed Implementation Plan” called for by Appendix C.
  A “Detailed Implementation Plan” was docketed during the pendency of the hearing,
 but it provided little additional information and, more accurately, reflects a modest redline of Appendix C.  For example, in discovery, FES asked what information would be required for a customer to notify AEP Ohio of an expansion justifying a transition to Group 3, or how AEP Ohio will validate that information.  AEP Ohio stated that this information “will be addressed during the development of the more detailed implementation plan discussed in Appendix C.”
  But the “Detailed Implementation Plan” provides no such information.
  Similarly, in discovery, FES asked AEP Ohio to explain how AEP Ohio will order in the queue if a CRES provider submits multiple affidavits for customers at the same time.  AEP Ohio stated that this information “will be determined as part of [the] detailed implementation plan discussed on page 5 of the Appendix.”
  The “Detailed Implementation Plan” provides no such information.  

The uncertainty associated with the already cumbersome Appendix C procedures means that neither CRES providers nor the Commission can fully gauge the extent of the chaos that will result in the competitive market in AEP Ohio’s territory.  What is certain is that the Partial Stipulation’s shopping caps preclude any shopping above the cap percentages, and the Appendix C procedure and associated uncertainty will inhibit shopping even before the percentages are reached.  

t. AEP Ohio would maintain sole control over the allocation of RPM-priced capacity.

As noted, AEP Ohio has publicly expressed its antagonism to competition in its service territory.  It has accordingly devised a Partial Stipulation that will allow it to limit retail competition to specified percentages for three and a half more years.  Given the Companies’ antipathy to competition, the Partial Stipulation is further troubling because it places unbridled control over the RPM and set-aside process in AEP Ohio’s hands.  Specifically, the Partial Stipulation would allow AEP Ohio to control who gets RPM-priced capacity.  Appendix C provides that “AEP Ohio shall assign” the energy allotments and that “AEP Ohio shall calculate the Cap,” and AEP Ohio “shall award and allocate allotments on a first-come, first-served basis.”
  It also provides that AEP Ohio will be the one to “measure[] . . . the date and time when a CRES provider submits an Affidavit” to get its customer in the queue.
  Further, AEP Ohio’s calculation of the initial cap “is not subject to challenge.”
  Signatory CRES Party witnesses Ringenbach and Fein acknowledged that there is no requirement or contemplated process for the Commission’s review or approval of the “detailed” implementation plan for carrying out the Appendix C procedures.
  AEP Ohio also responded in discovery that Staff’s ability to review AEP Ohio’s cap calculation and whether its estimates of annual energy allotments would be subject to audit or verification would “be addressed during the development of the more detailed implementation plan.”  But no such information has been provided in that plan.
    

AEP Ohio’s unfettered control over the allotment of RPM-capacity that is essential to a CRES providers’ ability to make competitive offers conflicts with the Commission’s mandate to promote competition.  As its executives have admitted, AEP Ohio has a vested interest in preventing customers from shopping so that these customers remain as SSO customers supplied by AEP Ohio’s own generation.  AEP Ohio also has an interest through its affiliated competitive supplier, AEP Retail, which stands to gain in the competitive market if it receives allotments of RPM-priced capacity.  Allowing AEP Ohio to control who gets the little RPM-priced capacity cap space available when it has conflicts of interest in that process and a history of anti-competitive policies is like having the fox guard the hen-house during a shortage of hens.

23. The Partial Stipulation would also maintain existing barriers to competition in AEP Ohio’s service territory.


AEP Ohio has in place today a number of policies that are barriers to competition and that would continue for another three and a half years under the Partial Stipulation.  All of those policies “contradict the state’s policies of ensuring the availability of nondiscriminatory electric service, encouraging cost-effective and efficient access to information regarding the operation of distribution systems to promote effective customer choice of retail electric service, and ensuring retail electric service consumers protection against unreasonable sales practices, market deficiencies and market power.”
  These barriers include:  (1) minimum stay requirements applicable to customers who are interested in shopping or who have shopped; (2) the absence of certain rate schedules from the shopping tariff, which causes shopping customers to lose certain distribution discounts; and (3) the failure to offer billing options that provide important information and flexibility.
    

None of these would be rectified by the Partial Stipulation, until at least June 2015.  For example, Signatory CRES Party witnesses acknowledged that, while the 12-month minimum stay is a barrier to shopping, that barrier would remain until 2015.
  “By implementing these minimum stays [including the 12-month minimum stay and the summer-stay requirements], AEP Ohio makes it more difficult for customers to switch, and thereby hinders effective competition and favors its own generation service.”
  AEP Ohio witness Roush could offer no explanation as to why the 12-month minimum stay requirement even exists and, thus, it lacks any evidentiary support.
  
RESA witness Ringenbach also identified the $10 switching fee as a barrier to competition.
  FES witness Banks further explained that AEP Ohio’s current switching fee is higher than other Ohio EDUs.  It also is charged directly to customers, which precludes suppliers from paying the fee as other Ohio EDUs allow.
  Ms. Ringenbach acknowledged that the Partial Stipulation may not reduce the switching fee at all.
  AEP Ohio confirmed that under the Partial Stipulation, AEP Ohio would only “discuss if a reduction in the switching fee is appropriate” and that “the outcome of those discussions is not known.”
  AEP Ohio witness Roush confirmed that AEP Ohio had agreed only to talk about the fee and that the Partial Stipulation “does not require a reduction in the fee.”
  

In addition, AEP Ohio is the only utility in the state that does not offer rate-ready consolidated billing.
  “A utility’s offer of both rate-ready and bill-ready consolidated billing facilitates competition, including allowing flexibility for competitive offers,” and provides more clarity for customers through more consistent, complete and timely bills.
  There is no proposal to offer rate-ready billing in the Partial Stipulation.
      

24. The Proposed ESP’s rate design is anti-competitive and unreasonable.

The Proposed ESP moves all base generation charges from AEP Ohio’s Standard Service Offer tariffs to the Standard Offer Generation Service Rider (“GSR”), which will apply to all non-shopping customers.
  The GSR is the non-fuel base generation rate or “g” which, when combined with the FAC, produces the price-to-compare for each customer class.
  While the FAC is cost-based, the GSR is neither cost-based nor market-based.  Id.  To the contrary, the average rate for non-fuel base generation is simply a negotiated term of the Partial Stipulation, and the GSR simply allocates this revenue requirement to each customer class.
  

The GSR should be set for each customer class so as not to unfairly harm market competition.
  However, the GSR as proposed by AEP Ohio has no regulatory basis and is discriminatory.
  It should not be surprising given that the Stipulating Parties are heavily weighted toward commercial and industrial customers and lack any residential customer representation.  AEP Ohio’s proposal is to increase rates the most on residential customers who are less likely to take service from CRES providers, while decreasing rates on commercial and industrial customers who are most likely to take service from CRES providers.
  The proposed allocation of base generation revenues to the different rate classes lacks any cost basis and is an attempt to foreclose market competition.
  AEP Ohio justifies this rate making approach using what it claims are “market based” relationships, but those relationships are arbitrary and do not represent actual market prices.
    

  
AEP Ohio admitted that it has not attempted to allocate the costs of the GSR to the different rate classes using traditional ratemaking principles.
  Instead, AEP Ohio witness Roush attempted to “rationalize” rate relationships by using the same methodology that AEP Ohio witness Thomas used to develop her competitive benchmark price and apply it to class load shapes.
  Thus, because Ms. Thomas determined that a competitive benchmark price using a capacity price of $255/MW-day would result in an average residential price in 2012 that was 11% higher than the average commercial price and 22% greater than the average industrial price, Mr. Roush used equivalent percentages to allocate base generation revenues to each customer class through the GSR.
  Mr. Roush’s allocation was based on an assumption that market prices would include a capacity price of $255/MW-day.

Obviously, actual market prices are not based on an arbitrary capacity price that exists only on the pages of the Partial Stipulation.  And, if market prices are based on actual market prices for capacity, any allocation based thereon would change materially.
  Thus, the “market price” relationships relied upon by Mr. Roush are arbitrary and “make no economic sense.”
  As a result, the allocation performed by AEP Ohio lacks any cost basis or market basis and is unreasonable.
  

AEP Ohio attempts to use the Market Transition Rider or MTR to “smooth out” the impacts of the “market price” relationships.  This rider also is unreasonable and unfairly subsidizes certain customer classes.
  Because the MTR is nonbypassable, it would be paid in part by shopping customers.  Yet shopping customers are paying market prices.  Thus, there is no justification for transitioning shopping customers to market pricing through the MTR.
  By imposing the MTR on shopping customers, AEP Ohio distorts market price comparisons and damages the “transition” to market that AEP Ohio professes to be encouraging.
  

The $10/MWh shopping credit for GS1 and GS2 schools and all GS2 customers shopping on or after September 7, 2011 also lacks a reasonable basis.
  This provision of the Partial Stipulation appears to be intended to provide an incentive for these customers to migrate to CRES providers so that AEP Ohio can focus on more profitable customers.
  However, this shopping credit is an anti-competitive cross-subsidy that lacks any justification.
  As Dr. Lesser explained, “[f]orcing one set of ratepayers to subsidize shopping by another set of ratepayers is completely incompatible with developing a competitive market.”
  

P. The Partial Stipulation Would Specifically And Unduly Burden Governmental Aggregation.

Ohio law specifically favors a community’s ability to serve as a governmental aggregator for retail electric service.
  The procedures and parameters for governmental aggregation are set forth across several sections of Chapter 4928.  Indeed, the General Assembly has mandated that “[t]he commission shall adopt rules to encourage and promote large-scale governmental aggregation in this state.”
  To that end, the Commission’s rules also require that EDUs seeking approval of an ESP must include a “description of how the electric utility proposes to address governmental aggregation programs and implementation of divisions (I), (J), and (K) of section 4928.20 of the Revised Code.”
    

Governmental aggregation provides significant benefits for residential and smaller commercial customers, who without the aggregation of their interests may not be able to secure such benefits in the competitive market.  Grove City witness Honsey acknowledged that governmental aggregation could provide a savings opportunity for its eligible residents.
  In fact, the only two communities in AEP Ohio’s service territory to have completed the process are enjoying such savings off of AEP Ohio’s current price-to-compare, including a 5-6% discount for residential customers and a 15% discount for small commercial customers.
  The Proposed ESP does not include any description of how AEP Ohio will address governmental aggregation.   If it did, it would simply state:  “The Partial Stipulation will delay or prevent any new communities from receiving the benefits of governmental aggregation.”

25. Any new governmental aggregation customers will receive the lowest priority for RPM-priced capacity and, thus, likely will receive none.  

  
Under Appendix C, customers cannot be eligible to receive RPM-priced capacity until they join the queue and reach the front of the queue.  However, AEP Ohio has declared that a governmental aggregation customer will not be placed in the queue to receive RPM-priced capacity until the customer enrolls in the aggregation program; the contract between a municipal aggregator and a CRES provider is not sufficient to establish the customers’ place in the queue.
  As Signatory CRES Party witnesses admit, the effect of this edict is that customers in communities considering governmental aggregation on this November’s ballot would receive the lowest priority for the limited cap space.
  Customers in communities that already have passed enabling legislation would also be disadvantaged because of the time required to certify the aggregation program and enroll customers.  FES witness Banks described the process:

It takes months to enroll with governmental aggregation customers after authorizing legislation is passed.  The process involves public hearings that take 1-2 weeks, 30 days for the mandatory certification for a new community, 14 days for getting a potential customer list from AEP, 14 days to process, prepare and file mailing at the Commission, a 21-day mandatory opt out, a 5-day cushion for return mail and a 7-day rescission period.  As a result, it takes three to four months at best to enroll customers in a governmental aggregation program.
 
Constellation witness Fein acknowledged the numerous steps that a municipality has to go through to enroll customers in governmental aggregation.
  The timeline “could be compressed by maybe one or two days, perhaps as long as a week, but it doesn’t change the point . . . which is it takes three to four months to get a customer enrolled under a governmental aggregation program.”
  Therefore, for those 50 communities who have opt-out aggregation questions on the November 2011 ballot, the earliest their customers could hope to join the queue if the ballot passed is approximately February or March 2012.
  At that point, the (already reduced) pro rata allocation for residential customers would no longer exist – and those 1,500 commercial and industrial customers who are already in the queue, according to AEP Ohio witness Allen, and any other customers that shop before February 2012 would stand ahead of the governmental aggregation customers in the queue for the limited remaining RPM-priced capacity.
  

AEP Ohio’s interpretation of the Appendix C language regarding the need for a CRES contract to enter the queue contradicts the communities’ role as a contracting body on behalf of its residents, as recognized by other Signatory Parties.  For example, the aggregation contract between the City of Reynoldsburg and FES requires FES to provide “Full Requirements Retail Electric Supply sufficient to serve the total electric generation needs of the commercial and residential Aggregation Program Customer” in Reynoldsburg.  The contract confirms that Reynoldsburg “has the authority to designate . . . FES as its Full Requirements Retail Electric Supply provider for the Eligible Customers for the Term of this Agreement.”
  RESA witness Ringenbach acknowledged that a contract between a CRES provider and an aggregation community is a contract on behalf of the customer to establish a price.
  

AEP Ohio’s interpretation also conflicts with its position that an affidavit of a contract that is contingent on receiving an RPM-allotment is sufficient for a customer to get in the queue.
  Both types of contracts create contractual obligations that are subject to contingencies.  Both should be promoted under state law and policy.  Both should be honored to award places in the queue for RPM-priced capacity.

26. The impact on governmental aggregation in AEP Ohio’s territory would be significant. 

Twenty-eight communities in AEP Ohio’s territory have passed enabling legislation to implement governmental aggregation, but have not yet completed the process.
  Fifty additional communities in AEP Ohio’s territory have proposed enabling legislation for the November 2011 ballot – representing approximately 300,000 households and over 6,000 small commercial establishments.
  Over fourteen more communities, representing 65,000 more households and 3,000 more small commercial establishments, are considering governmental aggregation for the May 2012 ballot.
  None of the residential or small commercial customers in these communities should be expected to receive an allotment for RPM-priced capacity based on AEP Ohio’s interpretation of Appendix C.  As FES witness Banks noted:

Elected officials throughout AEP Ohio’s service territory, who worked to bring the benefits of governmental aggregation to their constituents, will be forced to go back and explain that the benefits of governmental aggregation – and the significant savings to customers – will not be realized because AEP Ohio was authorized by this Commission to: (a) set arbitrary limits on market-priced capacity; and (b) implement procedures that harm governmental aggregation.
  
Given the potential benefits of governmental aggregation and the Proposed ESP’s impact on those opportunities, it is not surprising that numerous communities in AEP Ohio’s service territory have submitted resolutions and correspondence in opposition to the Proposed ESP.
  In fact, the Cities of Findlay, Delphos, Fremont, Bucyrus, and Toronto; the Townships of Paris and Yellow Creek; and the Counties of Allen and Van Wert are among those to have stated their opposition to the Proposed ESP, generally, and its impact on governmental aggregation, specifically.
  

AEP Ohio offered Mr. Allen’s rebuttal testimony to try to minimize the effects of the Proposed ESP on governmental aggregation.  But this testimony lacks any credibility.  In that testimony, he suggested that there has been “additional governmental aggregation” since the Stipulation was signed, going so far as to say the “the pace of governmental aggregation in the AEP Ohio service territory has increased.”
  But this testimony appears to be based on the additional communities that already had pending November 2011 ballot initiatives.
  Mr. Allen acknowledged that he is not an expert on election law and, therefore, his misunderstood attempts to link November 2011 ballot initiatives with interest subsequent to the September 7th Partial Stipulation can be excused.
  Communities were required to identify and submit ballots for the November 2011 election in or before early August 2011 – a month before the Partial Stipulation was signed and filed.
  Thus, all such issues were approved at a time when AEP Ohio was required to provide RPM market-based capacity pricing.

Further, the information Mr. Allen provided was flawed and incomplete.  For example, he prepared a list of only 25 communities that AEP Ohio identified as having governmental aggregation on the November 2011 ballot.
  But, he acknowledged that AEP Ohio’s list failed to recognize numerous other communities which have governmental aggregation on the November 2011 ballot.

AEP Ohio’s lack of consideration regarding the impact of the Partial Stipulation on governmental aggregation – despite the Commission’s rules requiring that consideration – is not surprising given AEP Ohio’s antipathy toward governmental aggregation.  AEP Ohio witness Hamrock admitted that “[a]s a matter of negotiating the settlement there was no special consideration given to governmental aggregation . . . .”
  AEP Ohio witness Allen also acknowledged that he described governmental aggregation as “slamming” during a meeting to explain the Appendix C procedure to CRES providers.
  He tried to explain that it was the “best word [he] had available at the time.”
  Nor is it surprising that other unaffiliated Signatory CRES Parties would agree to these provisions given that none of the companies has governmental aggregation contracts in AEP Ohio’s service territory.
  In sum, governmental aggregation in AEP Ohio’s service territory follows a familiar pattern:  state law and policy encourage it, AEP Ohio disfavors it, and the Partial Stipulation precludes it.  The Partial Stipulation and the Proposed ESP should be rejected.

Q. The Partial Stipulation And Its Proposed ESP Do Not Promote Ohio’s Economy.

“It [also] is the policy of this state to . . . facilitate the state’s effectiveness in the global economy.”
  The Partial Stipulation and the Proposed ESP violate this important policy because under both, the vast majority of AEP Ohio’s distribution customers are required to pay above-market prices for retail electric service.  The above-market prices are imposed on non-SSO customers through the proposed capacity prices to CRES providers, which are four times higher than market prices.  FES witness Lesser calculated that the impact of this provision of the Partial Stipulation alone, if all AEP Ohio customers shopped, would “impose an additional cost of $1.27 billion on ratepayers over the 41-month period of the ESP through May 2015.”
  As a result, Dr. Lesser calculated that these additional costs would have a trickle effect through the economy, resulting in the loss of over 4,500 jobs annually:  “Thus, rather than promoting economic growth and job creation in Ohio, the Stipulation will destroy jobs.”
  

SSO customers are also exposed to above-market prices through the Proposed ESP’s overall rates, including the uneconomic generation investments incentivized through Rider GRR.  FES witness Schnitzer determined that the Proposed ESP would impose approximately $1 billion more than a modified ESP that relies fully on a CBP to procure wholesale supply.
  Thus, the impact of the Proposed ESP price is on the order of magnitude in terms of impact on the state’s economy as is the Partial Stipulation’s above-market capacity prices.  Another component of those prices is the costs that could be recovered through Rider GRR, as discussed further in Section VII below, which would subject AEP Ohio’s customers with tens of millions of dollars for years to come.
  Simply put, “businesses paying increased electric bills must either reduce their output, increase their prices, or both.  These impacts will, in turn, lead to job loss, which will in turn further reduce consumer spending, causing even greater economic losses.”
  

The significant adverse effects of the Partial Stipulation and its Proposed ESP on Ohio’s economy is particularly burdensome at this time, when the national economy is struggling to rebound.  As FES witness Banks testified, AEP Ohio seeks to “prevent open, effective wholesale and retail competition in AEP Ohio’s service territory for more than three years – at a time when Ohio’s economy would most benefit from the lower prices and increased jobs promoted through competition.”
    

VI. THE PARTIAL STIPULATION would provide AN IMPROPER REVENUE STREAM FOR AEP OHIO AND would NOT ADEQUATELY ENSURE aep ohio’s CORPORATE SEPARATION.

R. Corporate Separation Is Overdue, And The Commission Should Maintain Its Oversight Of The Process. 

Over ten years ago, the General Assembly mandated corporate separation of generation and distribution services:

[N]o electric utility shall engage in this state, either directly or through an affiliate, in the businesses of supplying a noncompetitive retail electric service and supplying a competitive retail electric service . . . unless the utility implements and operates under a corporate separation plan that is approved by the public utilities commission under this section, is consistent with the policy specified in section 4928.02 of the Revised Code, and achieves all of the following: 

(1) The plan provides, at minimum, for the provision of the competitive retail electric service or the nonelectric product or service through a fully separated affiliate of the utility, and the plan includes separate accounting requirements. . . .

Corporate separation is necessary to promote competition, as acknowledged by Constellation witness Fein.
  As explained by FES witness Banks, AEP Ohio’s failure to achieve corporate separation has allowed it to favor its own generation:

[I]t affects both wholesale and retail competition.  If AEP Ohio had achieved structural separation . . . , there would no opportunity for AEP Ohio to favor its own generation in the provision of SSO service.  AEP Ohio would . . . have to procure its SSO generation requirements through a process that provided no favoritism to its own generation and instead evaluated all generation (affiliated or not) on an equal footing.  Such a process, which would likely be a competitive auction or RFP process, would be inherently more competitively and objectively priced.  There also would be no need to seek above-market revenues or nonbypassable cost recovery for generation investments because AEP Ohio would not be (and does not need to be) making any such investments.  In turn, without any self-interest in the SSO price, AEP Ohio would have no incentive or need to institute burdensome shopping rules or discriminatory prices for shopping customers.
  
As exemplified by AEP Ohio’s executives’ recent statements to AEP investors, AEP is none too shy about using its access to distribution customers on behalf of its competitive generation service:  

[I]t’s almost like the old telephone game of customers call and say they’re leaving and we offer them an equally attractive rate, or something even a bit higher than the competitor.  Because over the years we’ve treated these customers pretty well and they know that, so we’re seeing some success in our retail operation and we continue to be aggressive in other jurisdictions other than our own.
  
Despite the fact that corporate separation was required by law over ten years ago and would benefit its customers, AEP Ohio has not yet legally separated its competitive generation service from its noncompetitive distribution service.  


Against this background, the Partial Stipulation’s provisions for AEP Ohio’s corporate separation are inadequate.  The Partial Stipulation includes commitments for AEP Ohio to only do what it already is required to do under Ohio law.  Yet, the Partial Stipulation also would provide AEP Ohio several avenues through which it could avoid corporate separation.
  For example, the Partial Stipulation would make corporate separation contingent on pool termination.
  Moreover, there are no material remedies if AEP Ohio did not meet the separation timeline set forth in the Partial Stipulation.
    

The Partial Stipulation further does not appear to provide sufficient Commission oversight of any separation of AEP Ohio.  The Commission must retain proper oversight of the separation process because many questions remain and AEP Ohio may seek to structure the transition to its own (or an affiliate’s) benefit.  AEP Ohio has, thus far, simply stated that the transfer of its generation assets to another entity would be at book value, but also says we should not “get hung up too much on net book value.”
  AEP Ohio has requested – in a separate proceeding not consolidated with or resolved by the Partial Stipulation – a waiver of the Commission’s rule requiring filing of market value information.
  But, AEP Ohio has no recent appraisals of its units or estimates of market value, which would aid a review of whether AEP Ohio’s proposal is reasonable.
  The transfer or sale of generation assets at book or market value could have significant consequences.  For example, Mr. Nelson acknowledged that AEP Ohio, “once we’ve separated the generation out, [could] . . . . for example, transfer a plant, say, to Appalachian Power Company to shore up their reserve margin, et cetera.”
  Such a transfer could allow AEP Ohio’s separate GenCo to receive the difference between the market value of any transfer to Appalachian Power above the book value recorded in the initial separation.  It would also provide AEP Ohio’s new GenCo with improper additional revenues in the competitive market.

There is no record evidence that establishes that AEP Ohio could not immediately separate its generation and distribution services.
  In fact, AEP Ohio witness Nelson acknowledged that the Commission already approved corporate separation in AEP Ohio’s Electric Transition Plan proceeding.
  AEP Ohio should be immediately required to abide by Ohio law and to separate its competitive generation assets from its noncompetitive distribution assets – with Commission oversight to ensure that the new AEP GenCo does not receive a windfall at the expense of AEP Ohio’s customers.

S. The Partial Stipulation Would Provide Improper And Unnecessary Above-Market Revenues To AEP Ohio.

Because it remains only “functionally” separate, AEP Ohio is able to request above-market revenues through the Proposed ESP’s SSO.  FES witness Schnitzer demonstrated that the Proposed ESP would require AEP Ohio’s customers to pay AEP Ohio approximately $1 billion more than if the SSO supply was procured through a fully competitive solicitation.
  That also means that AEP Ohio would receive $1 billion more than competitive suppliers would otherwise receive for providing a supposedly competitive generation service to its own distribution customers.  The Signatory Parties’ explanation for providing AEP Ohio with a guaranteed generation customer base (through the capacity price/shopping caps) and above-market revenue is that it serves as a “glide-path” to market.
  
But the “glide-path” for Ohio EDUs’ transition to competitive markets occurred years ago.  Constellation witness Fein acknowledged that the transition schedule provided by Senate Bill 3 would have required the completion of EDUs’ transition period prior to the filing of the Partial Stipulation.
  And, as described in Section III.C.1 above, AEP Ohio waived its right to recover generation transition charges as a part of that transition process.
  As a result of the transition, generation service was to be exclusively market-based – whether the EDUs were fully separated or whether they continued to stay integrated via an “interim” waiver for functional separation. 

AEP Ohio is not disadvantaged by requiring separation.  As Mr. Banks observed:   

[AEP Ohio has] the option of serving the market in general.  It can commit that capacity to PJM.  It can sell on the spot market.  It could enter into bilateral contracts.  It could participate in the bid for the wholesale side of the SSO service.  It could participate on the retail side. . . .  AEP has every opportunity to sell all of its load whether they go to a hundred percent competitive bid or not.
  
Indeed, AEP Ohio affiliate AEPSC successfully bid into the FirstEnergy Ohio utilities’ recent auctions – and, in fact, committed to serve up to 13 million MWh of generation to FirstEnergy Ohio utility customers for the first year, without the benefit of a fuel adjustment or an above-market capacity charge.
  Exelon witness Dominguez also acknowledged that “there has been an effort by [AEP Ohio] to use its own resources to supply capacity in the zone and that the company might have looked at cheaper alternatives to do that and has failed to do so.”
  Ohio law does not permit an above-market, forty-one month “transition” to competition.  An ESP must be superior to the market option, not training wheels that prevent customer access to the benefits of the competitive market.  

Any suggestion that the Proposed ESP’s terms are necessary to support AEP Ohio’s financial health and/or service reliability are totally unfounded and contradictory to AEP Ohio’s own representations.  There is no record evidence whatsoever that AEP Ohio “needs” $1 billion (or even $1) of above-market revenue for its stability or for certainty regarding retail electric service.  To the contrary, AEP Ohio has publicly stated that it would remain viable even if the current ESP continued in place:  “we’ll just continue on with where we are and that’s not a bad news story for us at all.”
  AEP Ohio’s comfort under the current ESP is not surprising given that the Commission determined that the current ESP provided significantly excessive earnings to CSP.  CSP earned an ROE of 20.84% in 2009 under the current ESP, with significantly excessive earnings totaling $46.683 million, which led the Commission to order CSP to provide refunds to customers through reductions in fuel deferrals and other credits.
  AEP Ohio has also acknowledged that the proposed above-market capacity prices serve to subsidize its generation service, which would allow it to artificially lower its wholesale and retail pricing in its own and other markets:  “We have shopping exposure, that we have just losing that retail margin, but then of course Todd is making up a significant component, once he’s able to get in term of off system sales.  And we’re also able to mitigate it, in terms of some of the CRES capacity sales that we’re able to make to the CRES who supply the customers who shop.  So there is some mitigation on to that . . . .”
      

AEP Ohio has numerous options to remain competitive in the market, and there is no basis on which to suggest that AEP Ohio “needs” the Proposed ESP’s above-market revenue to do so.  Its ability and incentive to seek such above-market revenue stems only from its continued status as an integrated utility.  AEP Ohio should not be needlessly and improperly rewarded for avoiding its statutory obligation to legally separate its competitive and non-competitive services.  

VII. THE PROPOSED ESP WOULD ALLOW AEP OHIO TO SEEK RECOVERY OF GENERATION COSTS THAT ARE UNNECESSARY AND UNAUTHORIZED.

The Proposed ESP includes three riders designed to create revenue related to AEP Ohio’s generation assets that AEP Ohio cannot obtain in the competitive market:
  the Generation Resource Rider (GRR), the Pool Modification Rider (PMR), and the Market Transition Rider (MTR).
  These riders are not only unauthorized under R.C. § 4928.143(B)(2), but also violate the state’s policy to foster competition and to facilitate the state’s economy.

T. Neither The GRR, The PMR, Nor The MTR Are Authorized By Ohio Law For An ESP.
Every provision of the Proposed ESP must be authorized under R.C. § 4928.143(B)(2).
  “By its terms, R.C. 4928.143(B)(2) allows plans to include only ‘any of the following’ provisions.  It does not allow plans to include ‘any provision.’  So if a given provision does not fit within one of the categories listed ‘following’ (B)(2), it is not authorized by statute.”
  Only three subsections could possibly authorize Riders PMR, MTR and GRR.  Subsection (B)(2)(b) authorizes the nonbypassable recovery of costs associated with certain construction work-in-process and environmental investments on electric generating facilities.  Subsection (B)(2)(c) authorizes the recovery of a nonbypassable surcharge for the life of certain new electric generating facilities.  Section 4928.143(B)(2)(d) generally provides for “[t]erms, conditions, or charges relating to limitations on customer shopping for retail electric generation service, bypassability, standby, back-up, or supplemental power service, default service, carrying costs, amortization periods, and accounting or deferrals . . . as would have the effect of stabilizing or providing certainty regarding retail electric service.”  However, there is no record evidence that establishes that the GRR, PMR or MTR riders fall within any provision of (B)(2):

· Rider PMR:  This Rider would allow AEP Ohio to recover hundreds of millions of dollars in generation-related “impact” imposed by its Pool Agreement.
  Rider PMR has nothing to do with the construction work-in-process costs, environmental investments, or a surcharge on a new generating facility.  There also is no record evidence to suggest that PMR is necessary for “stabilizing or providing certainty” in AEP Ohio’s ability to provide retail electric service.  As such, there is no statutory basis on which to approve Rider PMR.  

· Rider MTR:  This Rider would serve as a cross-subsidy to shift costs amongst customer classes that also authorizes AEP Ohio to recover $24 million in unjustified (and unexplained) revenue for 2012 on a nonbypassable basis.
  Rider MTR also has nothing to do with the construction work-in-process costs, environmental investments, or a surcharge on a new generating facility.  There also is no record evidence to suggest that MTR is necessary for “stabilizing or providing certainty” in AEP Ohio’s ability to provide retail electric service.  As such, there is no statutory basis on which to approve Rider MTR.  

· Rider GRR:  This Rider would be used to recover the costs, on a nonbypassable basis, associated with two generating facilities: the Turning Point Solar project (“TPS”) and a new Muskingum River 6 gas-fired facility (“MR6”).
  The Signatory Parties state that AEP would have provided that AEP Ohio satisfies the requirements of R.C. § 4928.143(B)(2)(b) or (c).
  However, AEP Ohio has provided no record evidence to establish that such costs meet the requirements of those subsections.  Indeed, as described below, the record evidence establishes that AEP Ohio could not meet those requirements.  There also is no record evidence to suggest that GRR is necessary for “stabilizing or providing certainty” in AEP Ohio’s ability to provide retail electric service.  Moreover, the TPS project is a renewable energy facility the costs of which must be bypassable in accordance with R.C. § 4928.64 – as Constellation witness Fein acknowledged.
  As such, there is no statutory basis on which to approve Rider GRR.
  

Moreover, the fact that Riders GRR and PMR are “placeholders” does not somehow excuse the need for the riders to comply with Section 4928.143(B)(2).  Indeed, in subsections (B)(2)(b) and (c), the statute explicitly requires AEP Ohio to provide evidence of the costs of those riders in this proceeding in order to approve such a rider.  Under subsection (B)(2)(b), the Commission must determine whether the requested recovery represents a “reasonable allowance.”  Under subsection (B)(2)(c), the “surcharge shall cover all costs of the utility specified in the application, excluding costs recovered through a surcharge under division (B)(2)(b) of this section.”
  AEP Ohio has provided no documentation of the potential costs, allowance, or surcharge that would be recovered through Riders GRR and PMR.  Accordingly, they must be rejected along with Rider MTR.

U. The Nonbypassable Generation-Related Riders Are Anti-Competitive And Uneconomic, Even As A “Placeholder.”

Riders GRR, MTR and PMR provide AEP Ohio with additional revenue sources that are anti-competitive.  At a general level, under nonbypassable generation-related riders such as GRR, MTR and perhaps PMR, shopping customers who do not take generation service from AEP Ohio remain obligated to pay for generation services of AEP Ohio.  As Signatory Party witness Fein acknowledged, such riders “would subject customers to kind of an anticompetitive subsidy, if you will, or paying more than they need to for generation service” and, as a result, customers are less likely to shop.
  Rider MTR also has an anti-competitive impact beyond its additional revenue recovery.  RESA witness Ringenbach acknowledged that Rider MTR was simply a way for AEP Ohio to make shopping customers pay for a transition to rates that would otherwise be too high and, thus, would otherwise encourage customers to shop.
  

Further, generation investments provided outside of the competitive market – and instead supported with guaranteed cost-recovery, as proposed under Rider GRR – can have disastrous consequences for AEP Ohio’s customers and Ohio’s economy, while improperly subsidizing AEP Ohio’s own generation service.  As FES witness Schnitzer testified, Rider GRR could incentivize unnecessary and costly generation:

The electricity supply business is inherently risky, because the future is uncertain with respect to those things that will determine the future market price of electricity: load growth, fuel prices, environmental costs, new technology, and so forth. The proposed GRR would improperly allocate risk (including the risk associated with technological choices, excess supply problems, and cost overruns) to consumers rather than to investors. Not surprisingly, the regulatory process significantly underestimates these risks when making long-term resource commitments because customers, and not investors, largely bear these risks. In these risky electricity markets, unfavorable and unforeseen investment outcomes are common. Unfortunately, in regulated markets, retail customers bear the responsibility of paying for those mistakes.

Mr. Schnitzer also warned that customers would be responsible for the above-market costs associated with such uneconomic investments – estimated at $60 million in the first year alone – which could extend well beyond the term of the Proposed ESP and saddle “Ohio businesses that are struggling to compete with out-of-state competitors.”
  FES witness Lesser also testified regarding the negative impact on Ohio’s economy and jobs that would result from the facilitation of uneconomic generation investments:

The effects of AEP Ohio’s shopping restrictions and nonbypassable riders will have widespread impacts on the Ohio economy, extending far beyond simply raising customers’ monthly electric bills.  For example, households forced to spend more money on subsidized generation will reduce their spending on other goods and services, affecting businesses that cater to those consumers. Similarly, businesses paying increased electric bills must either reduce their output, increase their prices, or both.  These impacts will, in turn, lead to job loss, which will in turn further reduce consumer spending, causing even greater economic losses.

The fact that Riders PMR and GRR are “placeholders” does not alleviate the adverse effects of these riders.  “Approving the GRR as a place-holder, as requested by AEP Ohio, would not itself transfer those risks to ratepayers but would cast a cloud of uncertainty over competitive markets.”
  Accordingly, these three riders violate state policy and represent a dangerous, unsupported precedent that could impose significant, unnecessary costs on AEP Ohio’s customers.

V. The Record Evidence Establishes That Rider GRR Cannot Be Approved.

As noted above, the Signatory Parties suggest that Rider GRR should be approved to “act as a place-holder” until AEP Ohio demonstrates “how the proposed project satisfies all applicable requirements set forth in R.C. 4928.143(B)(2).”
  Rider GRR could only be authorized under (B)(2)(b) or (c).  The Signatory Parties have provided no record evidence to support that the GRR could meet those requirements now – and it cannot.  Therefore, Rider GRR must be eliminated.

The General Assembly’s limitations on the approval of nonbypassable generation-related riders reflect the significant potential impact of uneconomic generation investments testified to by FES witnesses Schnitzer and Lesser.  Subsections (B)(2)(b) and (B)(2)(c) both require, among other things, that riders cannot be approved “unless the commission first determines in the proceeding that there is need for the facility based on resource planning projects submitted by the electric distribution utility.”
  There is no such evidence in the record.  In fact, FES witness Schnitzer demonstrated that AEP Ohio’s capacity “exceeds its peak load both now and in the foreseeable future.”
  He also demonstrated that “PJM has already procured more than enough capacity for all of the load-serving entities in PJM, including AEP Ohio, for the entire ESP period and has a reserve margin that exceeds its target.”
  The Signatory Parties acknowledged as much.  RESA witness Ringenbach testified that there is no evidence that either the Turning Point Solar Project or the MR6 facility are necessary to meet the resource planning needs of AEP Ohio.
  Constellation witness Fein testified that both Ohio, generally, and AEP Ohio, specifically, have an oversupply of generation.
  Mr. Dominguez also testified that “the entire market is long on capacity right now, so from a gross capacity standpoint I think there’s a surplus. . . . [B]ut in terms of the amount of generation we have, we’ve got more than enough generation to satisfy the reliability criteria currently.”
  To the extent that any Signatory Parties suggest some need for Ohio to avoid serving as an “importer” of energy, that idea was squarely dismissed by several Signatory Party CRES witnesses.  In fact, RESA witness Ringenbach rejected the whole idea that Ohio should be looked at as an importer or exporter of generation.
  Exelon witness Dominguez testified that, if anything, Ohio is a net exporter of power.
  Mr. Dominguez also testified that, despite Exelon’s position as a Signatory Party, Exelon “would oppose the construction of any additional power plants as unnecessary and not being able to satisfy the statutory criteria.”
    

Both subsection (B)(2)(b) and (c) also require that any facility that is the subject of such nonbypassable riders must be “sourced through a competitive bid process.”  The record includes no evidence that either facility was or will be competitively bid.
  To the contrary, AEP Ohio acknowledged in discovery that the Turning Point project was not sourced through a competitive bid process.
  

Therefore, Rider GRR represents an egregious attempt by AEP Ohio to seek another unsupported avenue for obtaining an undue advantage in the competitive market for retail electric generation service, which would unnecessarily burden customers and harm Ohio’s economy.
VIII. The Partial Stipulation SHOULD BE REJECTED because it is the result of exclusionary settlement negotiations AND LIMITED ANALYSIS.
The first prong of the Commission’s test for the reasonableness of a settlement stipulation requires an analysis of whether the settlement is a product of serious bargaining among capable, knowledgeable parties.
  Here, parties with significant interests in this proceeding were intentionally excluded from the final rounds of negotiations leading up to the Partial Stipulation.  Further, the settlement process involved little meaningful analysis of the impact of Partial Stipulation’s terms.
W. The Proposed ESP’s Adverse Impacts On Residential Customers Should Not Be Surprising Given AEP Ohio’s Exclusion of FES and Residential Customer Groups From Final Negotiations.

In Time Warner AxS v. Pub. Util. Comm., 75 Ohio St.3d 229, 233 fn.2 (1996), the Supreme Court of Ohio issued a warning regarding the Commission’s adoption of partial stipulations arising from negotiations that intentionally excluded certain interested parties:

[W]e feel compelled to note our grave concern regarding the partial stipulation adopted in the case at bar.  The partial stipulation arose from settlement talks from which an entire customer class was intentionally excluded.  This was contrary to the commission’s negotiations standard . . . and the [three-prong] partial settlement standard . . . .  
Here, the entities that have traditionally and consistently represented residential customers – the Office of Ohio Consumers’ Counsel (which has a statutory obligation to represent residential customers) and Ohio Partners for Affordable Energy (which has a specific interest in representing low-income residential customers) – were excluded from negotiations.
  FES, which is the only CRES provider in this proceeding with a substantial interest in governmental aggregation also was excluded.
  

The Signatory Parties may attempt to pass off the two municipal Signatory Parties as serious bargainers with the capability and knowledge to represent residential customer interests.  If so, those attempts must fail.  The two municipalities – Grove City and Hilliard – have never been involved in prior utility rate proceedings.
  Grove City was the only one of the two to submit testimony in support of the Partial Stipulation, and its witness admitted that he did not recall whether he saw the Stipulation or Appendix C before the Partial Stipulation was signed on Grove City’s behalf.
  He admitted he had no knowledge of Rider GRR, Rider PMR, or the existence of different rate schedules.
  He also did not know how many Grove City residents or businesses were shopping for retail electric service.  He had no understanding of any shopping limits in the Partial Stipulation.  He did not know what “RPM” stood for.  He had no understanding of the set-aside process.  He said that he was simply “informed” that the Partial Stipulation would result in more shopping.
  Further, he did not know whether the residential rates proposed in the Proposed ESP are any better than the residential rates in place today.  He did “not necessarily” need to know that before signing on to support the Proposed ESP.  He said that the only information Grove City relied on in testifying that the Proposed ESP’s residential rates are favorable was provided to Grove City by AEP Ohio.
  It is obvious that the two municipalities’ support for the Partial Stipulation has nothing to do with residential customer interest, and everything to do with the $100,000 each will receive from AEP Ohio for a pilot program to establish municipally-owned LED street lighting and LED traffic signal conversion.
  In sum, there is no basis on which the Commission could find that the municipalities, represented residential customers’ interests, adequately, if at all. 

Unfortunately, but not surprisingly, the Partial Stipulation’s terms reflect the lack of participation and agreement by any real representative of residential customers.  The Partial Stipulation would prevent AEP Ohio’s customers from receiving the benefits of wholesale or retail competition for at least another three and a half years.
  Residential customers would be particularly harmed by the Partial Stipulation’s negative impacts on governmental aggregation, whose beneficiaries are primarily residential customers.  As described in Section V.C, the over 300,000 households represented by those communities in AEP Ohio’s service territory that are considering governmental aggregation on the November 2011 ballots will have no opportunity to receive the benefits that aggregation has brought to other utilities’ communities.  The Proposed ESP also reflects that, based on a comparison of the average customer class rate increases, residential customers would be subsidizing industrial customers.
  More flagrant still is the decrease in funding for low-income customers provided by the Proposed ESP.  AEP Ohio witness Hamrock acknowledged that funding for low-income customers will decrease under the Proposed ESP and that the Proposed ESP includes no provisions directed at PIPP customers.
  

The Partial Stipulation’s significant adverse effects on, and the lack of benefits provided to, residential and low-income customers combined with the exclusion of their representatives from settlement negotiations requires rejection of the Partial Stipulation because AEP Ohio has not satisfied the first prong of the Commission’s test for settlements.

X. Although Other CRES Providers Are Signatory Parties, Their Interests Are Materially Distinct From FES’ Interests.
FES was excluded from settlement negotiations after August 30th – the week leading up to the formation and execution of the Partial Stipulation.
  AEP Ohio did not distribute the proposed stipulation until 10 pm on the night before the hearing of this matter was scheduled to begin.
  As FES witness Banks observed, “Needless to say, on AEP Ohio’s timeframe, FES had no real or effective opportunity to review, respond to, or negotiate regarding the Partial Stipulation – which spans approximately 30 pages, and involves completely new provisions and different numbers than were discussed when FES was included in settlement negotiations.”
  AEP Ohio admitted that no drafts of Appendix C were shared with FES prior to September 6.
  

AEP Ohio attempted to suggest that FES removed itself from negotiations are flatly false and were rebutted by Mr. Banks and AEP’s own testimony.
  In response to questions on redirect examination, Mr. Hamrock claimed that at a meeting with all parties in the afternoon of August 26, FES “specifically walked out of that session and said that they were no longer interested in that framework [being discussed].”
  But Mr. Hamrock had previously acknowledged that he did not see any communication from FES that stated that FES was choosing to stop participating in settlement negotiations.
  Mr. Hamrock also previously testified that AEP Ohio continued to reach out to parties that were not participating after August 30th, but he did not recall any such communications with FES.
  
Mr. Banks (who was at the August 26th meeting) squarely rebutted Mr. Hamrock’s belated attempts to mischaracterize FES’ position.  Mr. Banks testified that FES never indicated it was no longer interested in talking settlement during the meeting and that FES “left the meeting with all the other parties when it was over, so unless the meeting was re-called to order without notifying [FES], we were at the complete meeting.”
    

FES’ exclusion is significant, despite other CRES providers’ support of the Partial Stipulation.  FES represents the most likely and imminent competition for AEP Ohio on the retail level and, as such, represents the same competitive perspective the exclusion of which raised the Supreme Court’s concerns in Time Warner:

The partial stipulation arose from settlement talks from which an entire customer class was intentionally excluded. . . .  The benefits of alternative rate treatment and deregulation for the local exchange company . . . are to be balanced by an equal offset of increased competition, infrastructure commitments, and other benefits to the ratepayers. . . .  This balancing did not occur.  Ameritech managed either to settle its competitive issues or defer them until a later date, all without having its competitors at the settlement table.  Under these circumstances, we question whether the stipulation, even assuming the commission’s authority to approve it, promotes competition in the telephone industry as intended by the General Assembly.  We would not create a requirement that all parties participate in all settlement meetings.  However, given the facts in this case, we have grave concerns regarding the commission’s adoption of a partial stipulation which arose from the exclusionary settlement meetings.

FES is the leading CRES provider in Ohio, including customers in AEP Ohio’s service territory and the only two active governmental aggregation programs in AEP Ohio’s service territory.
  On the other hand, the record establishes that none of the Signatory CRES Parties who provided testimony in support of the Partial Stipulation are a significant or imminent competitive force in AEP Ohio’s service territory.  As explained by FES witness Banks, “none of the unaffiliated Signatory Party CRES providers are based in Ohio or are currently active in AEP Ohio’s service territory.”
  For example, Exelon acknowledged that it has no present interest in retail competition.  Its witness, Mr. Dominguez acknowledged that Exelon Generation (the signatory entity) is a wholesale supplier, and he did not know whether its retail affiliate has even filed an application for certification as a CRES in Ohio.
  Moreover, Mr. Dominguez admitted that “AEP is one of our biggest wholesale trading partners” and Exelon has “made offers to [AEP], substantial offers, for capacity that weren’t within the originally filed ESP period but would be within the extended ESP period that is reflected in the stipulation” – which demonstrates a basis for Exelon’s support of the Partial Stipulation, separate from whether the Proposed ESP indeed satisfies the statutory test or whether the Partial Stipulation satisfies the Commission’s criteria.
  Exelon does not have any contract in the Ohio AEP zone “period, of any kind” and it has no governmental aggregation contracts anywhere in Ohio.
  “So far [governmental aggregation] hasn’t been” a focus of Exelon’s business.
  Similarly, Constellation witness Fein was unaware of any Constellation contract for governmental aggregation in AEP Ohio’s territory.
  Neither Direct Energy nor any member of RESA has a governmental aggregation contract either.
     

It is not surprising, therefore, that other CRES providers would not be as concerned about AEP Ohio’s customers receiving unrestricted access to the benefits of retail competition for another 3+ years.  (And, in fact, such a delay may benefit these other CRES providers that are not yet established here.)  As FES witness Banks concluded, “FES is more acutely affected by and aware of the ongoing barriers to competition in AEP Ohio’s service territory, the impact of the future barriers proposed in the Proposed ESP, and the benefits that can be received by Ohio customers through an open and full competitive market.”
  Thus, the natural consequence of FES’ exclusion from the negotiations leading up to the Partial Stipulation was that the Partial Stipulation ended up including significant provisions that hinder competition and governmental aggregation. 

Y. There Was Little To No Analysis Of The Partial Stipulation Before It Was Signed.  

The Partial Stipulation also does not deserve to be afforded weight by the Commission because the meager analysis performed before it was executed does not reflect the serious bargaining required by the first prong of the Commission’s test for settlements.
  Through discovery and cross-examination, it became clear that the Signatory Parties signed the Partial Stipulation with little evidence to support its terms:

· There is no evidence that the Signatory Parties analyzed whether the Proposed ESP was quantitatively more favorable than an MRO before the Partial Stipulation was signed.
To the contrary, witnesses for Constellation, RESA, and Exelon admitted that they did not perform any quantitative study of the Proposed ESP as compared the MRO.
  Exelon witness Dominguez also acknowledged that he had not performed any study of the Proposed ESP’s generation rates or Rider DIR.
  IEU witness Murray provided a summary of the Signatory Parties’ analyses – or lack thereof – of the Proposed ESP before it was signed.
  As Mr. Murray concluded, the vast majority of the Signatory Parties “did not perform any independent analysis of whether the ESP, as modified by the Stipulation, would be more favorable in the aggregate than an MRO, or relied upon an analysis performed by the Staff or the Companies which . . . are fundamentally defective and unreasonable. Thus, they lack direct knowledge of whether the ESP, as modified by the Stipulation, is capable of satisfying statutory requirements.” 
 

For example (and this is not an exhaustive list), lEU-Ohio requested Signatory Parties identify what analysis they undertook before agreeing that the ESP, as modified by the Stipulation, would be more favorable than an MRO.  [RESA, Paulding, OEC, NRDC, Exelon, EnerNOC, ELPC, DERS, AICUO and AEP Retail] all responded that they undertook no independent analysis of whether the ESP, as modified by the Stipulation, would be more favorable than an MRO or that they deferred to the  judgment of the Staff or the Companies. The [OMA, OHA, City of Hilliard and the City of Grove City] pointed to the testimony supporting the Stipulation of Staff witness Robert Fortney and Companies' witnesses Laura Thomas, Joseph Hamrock and William Allen. The Stipulation was submitted in this proceeding on September 7, 2011. The testimony supporting the Stipulation of Staff witness Fortney and Companies witnesses Thomas, Hamrock and Allen was not submitted until September 13, 2011. Thus, the testimony could not have been relied upon by Signatory Parties at the time they signed the Stipulation.

· There is no evidence that any Signatory Party analyzed the effect of the RPM caps on shopping before the Partial Stipulation was signed. 
To the contrary, witnesses for AICUO
 and Exelon testified that they had not prepared any such analysis.
  RESA witness Ringenbach acknowledged that she had not done any study of the likelihood of CRES providers being able to offer competitive rates if they have to pay AEP Ohio $255/MW-day for capacity.
  Staff witness Fortney also did not analyze the effect of Appendix C on shopping.
  In fact, AEP Ohio witness Hamrock “do[es]n’t recall” whether the near-final Stipulation sent out at 10 pm on the night before the Stipulation was signed included any of the three appendices.
  Exelon witness Dominguez acknowledged that he saw Appendix C, at the earliest, the day before the Partial Stipulation was filed.
  The Partial Stipulation’s description of the calculation of the set-aside percentage is different than the calculation set forth in Appendix C
 – and, so, if the Signatory Parties didn’t get Appendix C until the day it was signed, then they had no understanding of how the calculation would be made.  

· The Signatory Parties did not have or request updated shopping data from AEP Ohio to appreciate the impact of the Proposed ESP’s caps.
The Signatory Parties could not have fully assessed the impact of the Proposed ESP on shopping in AEP Ohio’s territory because, as they admit, they did not receive information that showed that any customer class had already reached its pro rata Appendix C allocation.
  Staff witness Johnson acknowledged that neither he nor anyone else on Staff was aware that the commercial class had already exhausted its pro rata cap allocation.
    

Only AEP Ohio knew that the commercial class already was oversubscribed (AEP Ohio witness Allen’s incredible denial notwithstanding) and it clearly did not tell anyone.  AEP Ohio provided data in response to a request from Staff on August 23rd that did not provide a breakdown by customer class, but “the company had information available to perform such a [class-by-class] calculation had it been requested.”
  AEP Ohio witness Allen acknowledged that AEP Ohio knows when a customer switches and it knows what customer class the customer is a part of.
  “The company does know how much of that -- does have information that would indicate how much of that was for residential, commercial, or industrial.”
  And, of course, AEP Ohio witness Hamrock also admitted that “[a]s a matter of negotiating the settlement there was no special consideration given to governmental aggregation . . . .”
  

The facts surrounding the negotiation and execution of the Partial Stipulation are materially distinct from the numerous other stipulations that the Commission has previously found to be the product of serious bargaining among knowledgeable and capable parties.  Whether it was the rushed timing, the lack of information-sharing, or the exclusion of certain important interest groups, this Partial Stipulation does not deserve weight nor the Commission’s deference.  Moreover, the Proposed ESP is less favorable in the aggregate than the expected results of an MRO, and the Partial Stipulation violates numerous state policies and regulatory practices.  There is no basis on which to approve the Proposed ESP or the Partial Stipulation.

IX. If the Commission does not reject the PARTIAL STIPULATION as a whole, IT Must be modified substantially.
As AEP Ohio’s executives have admitted, their customers would be better off if the Proposed ESP was rejected as a whole, and AEP Ohio would be fine, too.
   Therefore, the Commission should not hesitate to reject the Partial Stipulation and its Proposed ESP, and to allow the current ESP to continue until AEP Ohio applies for another SSO.
  The continuation of the current ESP would avoid exposing AEP Ohio’s customers to the arbitrary increases in base generation rates and discriminatory RPM capacity price caps in the Proposed ESP.
  When the Commission rejects the Partial Stipulation, it also can and should deny any further waivers for corporate separation and require AEP Ohio to legally separate its generation services.  

However, to the extent the Commission determines that there is a basis on which to approve only parts of the Partial Stipulation and the Proposed ESP, it should incorporate the following modifications to ensure that they satisfy state law and policy: 

1.
All capacity for shopping customers, including those participating in governmental aggregation, should be priced at RPM, market-based prices.
AEP Ohio’s customers could save $1 billion over the January 2012 through May 2015 period as compared to the Proposed ESP if they could get access to competitive market prices, including through governmental aggregation programs.  AEP Ohio’s customers should not be precluded from enjoying the significant benefits of retail competition.  These benefits could be made available to AEP Ohio’s customers during the period prior to June 2015 if the Commission were to eliminate the RPM set-aside caps in the Partial Stipulation, thereby allowing more customers to shop and access lower market prices.
  Therefore, the Commission should continue to require AEP Ohio to charge RPM market prices for capacity in AEP Ohio’s territory for all shopping customers.  This would maintain current practice and be in accord with the state’s competitive market for generation service.
  At minimum, governmental aggregation customers should receive RPM-priced capacity and their load should not count toward any capacity set-aside caps.

2.
The Proposed ESP should incorporate wholesale competition now.
There is no reason to preclude AEP Ohio’s customers from receiving the benefits of wholesale competition for another three and a half years -- and for 15 years after the General Assembly determined that the market for electric generation service would be competitive.  AEP has not shown that there is any reason that a CBP could not be used to procure SSO load beginning in 2012.  The FirstEnergy Ohio utilities’ recent successful auctions confirm that wholesale competition works for Ohio and for customers.  At minimum, the Commission should incorporate a CBP for increasing percentages of AEP Ohio’s SSO load starting in 2012 -- for example, 25% in 2012, 50% in 2013, and 75% for 2014-June 2015, leading to 100% as of June 2015.
  

3.
Riders that are not authorized by Ohio law must be eliminated.
There is no record evidence to support Riders GRR, PMR, or MTR under any provision of R.C. § 4928.143(B)(2).  Further, as described above, Riders GRR and PMR could allow AEP Ohio to inappropriately recover hundreds of millions of dollars from AEP Ohio customers.  Without any legal basis for their approval, these riders must be eliminated if the Proposed ESP is approved.

4.
Appendix C must be modified to minimize its impact on competition and governmental aggregation.
If the Commission does not eliminate the caps on RPM-priced capacity, as it should, the Appendix C procedures should be revised.  The caps should be increased to allow for material increases in the competitive market in AEP Ohio’s service territory and to bring AEP Ohio’s territory in line with other EDUs’ territory.  As noted above, governmental aggregation customers’ capacity should be priced at RPM market prices and, thus, governmental aggregation customers should not be included in any queue process, if the Commission approves such a queue.  To the extent governmental aggregation customers remain subject to the discriminatory and anti-competitive caps, a governmental aggregation contract between an aggregation community and a CRES provider should be sufficient to get aggregation customers into the queue.  The Commission should also maintain oversight of, and the authority to audit, the Appendix C process and AEP Ohio’s award of RPM-priced capacity.   These modifications are necessary to promote governmental aggregation, as the Commission is required to do, and to provide AEP Ohio’s customers with the opportunity to receive the discounts enjoyed by governmental aggregation customers in other EDUs’ territories.

5.
The Proposed ESP should incorporate benefits for low-income customers.  

For example, the Commission should incorporate FES’ offer to supply the SSO load for AEP Ohio’s PIPP customers at 5% off of AEP Ohio’s price-to-compare.
  Properly structured, such an offer could reduce the arrearage that PIPP customers could be subject to and could also, as even AEP Ohio witness Allen acknowledged, reduce the Universal Service Fund charge applied to all customers because it includes the difference between PIPP customers’ bills and their payment amounts.
  

6.
AEP Ohio’s anti-competitive tariff provisions should be eliminated.


AEP Ohio’s policies regarding minimum stays should be eliminated because their only effect is to limit customers’ ability to shop.  AEP Ohio’s switching fee should be reduced.  The Commission should require AEP Ohio to provide rate-ready billing, as all other Ohio EDUs do.  It should also ensure that AEP Ohio does not use separate rate books to confuse the process and eliminate distribution discounts for shopping customers.  

7.
AEP Ohio should be immediately ordered to carry out full corporate separation.

The competitive market in AEP Ohio’s service territory will not be truly effective unless and until AEP Ohio separates its competitive generation assets from its distribution assets.   The Commission has the authority to order that transition now and it should do so immediately and maintain appropriate oversight over the transition to ensure that AEP Ohio’s customers do not lose in the process.  Commission action is needed to make sure that AEP Ohio will never again be in the position to seek improper above-market revenues and self-serving limits on shopping.  Such action is needed so that AEP Ohio’s customers can finally enjoy the benefits of a fully competitive market for retail electric generation service.
X. CONCLUSION
As set forth above, the Proposed ESP is not more favorable in the aggregate than the expected results of an MRO.  Further, neither the Proposed ESP nor the Partial Stipulation satisfies the Commission’s three-prong test to assess the reasonableness of settlement stipulations.  Accordingly, the Partial Stipulation and the Proposed ESP should be rejected.
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� In addition to Staff, the Stipulating Parties are Ohio Energy Group (“OEG”), Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc. (jointly, “Constellation”), Ohio Hospital Association (“OHA”), Ohio Manufacturers’ Association Energy Group (“OMA-EG”), The Kroger Company (“Kroger”), City of Hilliard, Ohio (“Hilliard”), City of Grove City, Ohio (“Grove City”), Association of Independent Colleges and Universities of Ohio (“AICUO”), Exelon Generation Company, LLC (“Exelon”), Duke Energy Retail Sales, LLC (“Duke Retail”), AEP Retail Energy Partners LLC (“AEP Retail”), Wal-Mart Stores East, LP and Sam’s East, Inc. (“Wal-Mart”), Retail Energy Supply Association (“RESA”), Paulding Wind Farm II LLC (“Paulding”), Ohio Environmental Council (“OEC”), Environmental Law and Policy Center (“ELPC”), Natural Resources Defense Council (“NRDC”), Enernoc, Inc. (“Enernoc”), and PJM Power Providers Group (“P3”).


� Revised Code (“R.C.”) § 4928.141(A); see also Case Nos. 10-346-EL-SSO and 10-348-EL-SSO.  


� Case No. 10-2376-EL-UNC.


� Case Nos. 10-343-EL-ATA and 10-344-EL-ATA.


� Case Nos. 11-4920-EL-RDR and 11-4921-EL-RDR.


� Hearing Transcript (“Tr.”), Volume (“Vol.”) X, pp. 1696-97.  After correcting for an error Mr. Fortney made in carrying forward the market prices determined by Staff witness Johnson, retail customers will pay AEP Ohio at least $325.5 million more under the Proposed ESP than they would under an MRO over 41 months.  See Section II.B.1.c., infra.


� See Testimony of Michael A. Schnitzer on behalf of FirstEnergy Solutions Corp., FES Exs. 3 and 4 (“Schnitzer Direct”) at p. 4, and discussion, infra.


� Testimony of Jonathan A. Lesser on behalf of FirstEnergy Solutions Corp., FES Ex. 2 (“Lesser Direct”) at pp. 10-11.


� To the extent the Partial Stipulation or the Proposed ESP are not rejected altogether, Section X below summarizes the numerous, significant modifications that must be made in order to make the proposals less offensive to state law and policy.


� R.C. § 4928.143(C)(1) (emphasis added).  


� R.C. § 4928.143(C)(1); In re Ohio Edison Company, Case No. 10-388-EL-SSO, ¶14 (May 13, 2010) (noting that the party proposing an ESP has the burden of proof).


� The Competitive Benchmark Price that AEP Ohio uses to develop the MRO price is based on above-market capacity prices negotiated in the Partial Stipulation.  Thus, they are neither market-based or cost-based.


� In re Application of Columbus S. Power Co., 128 Ohio St.3d 512, 520 (2011).  


� Emphasis added.  


� In re Application of Columbus S. Power Co., 128 Ohio St.3d at 407 (holding that the Commission must consider all terms and conditions of an ESP).


� See In the Matter of the Application of Ohio Edison Company et al., Case No. 10-388-EL-SSO, 2010 WL 3442143, *33 (Aug. 25, 2010) (holding than an ESP evaluation must be conducted with reasonable estimates, and rejecting the use of assumptions which are “arbitrary and unrealistic”).  


� Lesser Direct, p. 63.


� R.C. § 4928.143(C)(1).  


� R.C. § 4928.142(A).  


� R.C. § 4928.142(A)(1), (B)(1).  


� R.C. § 4928.142(C)(3) (emphasis added).  


� R.C. § 4928.142(C)(3).


� Ms. Thomas’ written testimony includes Exhibit LJT-2, which includes an average POLR charge of $1.12/MWh and which claims the ESP is more beneficial by $0.15/MWh.  On October 3, 2011, the Commission issued the Remand Order.  In the Remand Order, the Commission held that “AEP-Ohio did not demonstrate that its POLR charges requested in the ESP are cost-based nor demonstrate that its non-cost based POLR charges requested in the ESP were reasonable and lawful.”  Remand Order, p. 37.  As a result of this conclusion, the Commission ordered that AEP Ohio refund the POLR charges which had been collected subject to refund and to file revised tariffs consistent with the Remand Order.  Remand Order, p. 33, 38.  AEP Ohio attempted to retain a POLR charge with a reduced value in its compliance filing.  However, in an entry issued October 26, 2011 (the “Tariff Entry”), the Commission confirmed that AEP Ohio’s position regarding a revised POLR charge lacked merit and ordered AEP Ohio to adopt tariffs completely removing the POLR charge.  Therefore no discussion of Ms. Thomas’ stale Exhibit LJT-2 is necessary.


� See Direct Testimony of Laura J. Thomas on behalf of Columbus Southern Power Company and Ohio Power Company, AEP Ex. 5 (“Thomas Direct”), Ex. LJT-3.  The $104.7 million cost of the ESP is determined by multiplying Ms. Thomas’ “ESP Price Benefit” times her forecasted load for the period from January 2012 through May 2015:  -0.71/MWh x 147,493,900 MWh = -$104.7 million.


� See Thomas Direct, p. 17.


� See Tr. Vol. X, pp. 1696-97.  


� See Schnitzer Direct, p. 28.  


� See Lesser Direct, p. 50.


� Tr. Vol. VIII, p. 1531.  


� Id.  


� Direct Testimony of Daniel J. Duann on behalf of the Office of Ohio Consumers’ Counsel, OCC Ex. 1 (“Duann Direct”), p. 26.


� See Schnitzer Direct, pp. 8-29, Exs. MMS-2, -3 and -4.  


� See Schnitzer Direct, pp. 14-19.  


� See Schnitzer Direct, pp. 20-24.  


� See Schnitzer Direct, pp. 25-27.  


� Schnitzer Direct, p. 28.  Mr. Schnitzer’s estimate is conservative, as it does not include the $219.9 million in charges associated with the DIR or the $24 million in charges associated with the MTR, which are discussed by FES witness Lesser.  See Lesser Direct, pp. 42, 49-50.  


� See, e.g., Tr. Vol. VI, pp. 981-982 (Constellation witness Fein agreed with Mr. Schnitzer’s methodology regarding value of the ESP and the MRO, the competitive benchmark price, and how Rider GRR and Rider PMR would be valued); Tr. Vol. VI, pp. 1045, 1050-1051 (Exelon witness Dominguez also agreed with Mr. Schnitzer regarding capacity, non-bypassable riders, comparisons to the FirstEnergy auctions, and adopting Mr. Schnitzer’s analysis).


� See Thomas Direct, p. 17, Ex. LJT-3 (-$0.71/MWh x 147,493,900 MWh = -$104.7 million).  


� See Thomas Direct, p. 15.


� Although Mr. Allen recognized the MTR charge of $24 million as a cost under the Proposed ESP, Ms. Thomas did not include this charge in her analysis.  Direct Testimony of William A. Allen on behalf of Columbus Southern Power Company and Ohio Power Company, AEP Ex. 4 (“Allen Direct”) at p. 18.


� See Tr. Vol. IV, pp. 573-576.  


� As explained below, Mr. Fortney erred in his use of Mr. Johnson’s market prices.


� Tr. Vol. X, p. 1695; see also Direct Testimony of Robert B. Fortney on behalf of the Staff of the Public Utilities Commission of Ohio, Staff Ex. 4 (“Fortney Direct”).


� Tr. Vol. X, p. 1713.


� All prices in $/MWh, unless otherwise indicated.


� Tr. Vol. X, p. 1695.


� Tr. Vol. X, pp. 1696-97.


� Tr. Vol. X, pp. 16713-14.


� Fortney Direct, p. 5.


� Tr. Vol. X, pp. 1685-85; Direct Testimony of Daniel R. Johnson on behalf of the Staff of the Public Utilities Commission of Ohio, Staff Ex. 3 (“Johnson Direct”) at p. 32 and Att. DRJ-4.


� Tr. Vol. X, p. 1710; Fortney Direct, Att. A.


� Tr. Vol. X, pp. 1685-86; Johnson Direct, p. 32 and Att. DRJ-4. 


� Tr. Vol. X, p. 1700; Fortney Direct, Att. A.


� Tr. Vol. X, pp. 1700-01.


� Tr. Vol. X, pp. 1702-04.


� Table 4 reflects FAC prices held constant from 2014 through the first five months of 2015 because AEP Ohio did not provide any FAC estimates for 2015.  Table 4, therefore, reflects a conservative estimate.  FES witness Schnitzer applied the same average growth found in AEP Ohio’s estimates for the 2012 through 2014 period to estimate fuel costs for the first five months of 2015.  Schnitzer Direct, p. 16.


� Schnitzer Direct, p. 14.


� Schnitzer Direct, p. 14, Ex. MMS-2.  


� Lesser Direct, p. 50.


� Thomas Direct, Ex. LJT-3; Schnitzer Direct, p. 14.  


� Thomas Direct, LJT-3.  


� Schnitzer Direct, p. 15; FES Ex. 5.


� Tr. Vol. III, p. 365.  


� Tr. Vol. III, p. 366.


� See FES Ex. 5; Schnitzer Direct, p. 16 and Ex. MMS-2.  To estimate fuel costs for the first five months of 2015, Mr. Schnitzer applied the same average growth found in AEP Ohio’s estimates for the 2012 through 2014 period.  Schnitzer Direct, p. 16.


� Tr. Vol. X, p. 1700.


� Tr. Vol. X, p. 1701.  


� Tr. Vol. X, p. 1701.  


� Schnitzer Direct, p. 15.  


� Schnitzer Direct, p. 16.  


� Using Ms. Thomas’ projected load, making this adjustment would create an ESP price benefit of -$XXX/MWh, or -$XXX million.  (-$XXX/MWh x XXXXXXX MWh = -$XXXXXX).  As Ms. Thomas has already recognized that the MRO is more favorable by $XXX million, Ms. Thomas’ total understatement associated with fuel costs is approximately $XXX million.  


� Rebuttal Testimony of Laura J. Thomas on behalf of Columbus Southern Power Company and Ohio Power Company, AEP Ex. 23 (“Thomas Rebuttal”) at p. 2.  


� Tr. Vol. XIII, p. 2342.  


� Tr. Vol. XIII, p. 2344.  


� Tr. Vol. XIII, p. 2345.  


� Tr. Vol. XIII, p. 2345.  


� Tr. Vol. XIII, p. 2345.  


� Thomas Rebuttal, pp. 2-4.  


� See Tr. Vol. IV, p. 597.  


� Tr. Vol. III, p. 370 (Allen); Tr. Vol. IV, p. 597 (Thomas).  


� Under the Partial Stipulation, AEP Ohio will seek to also build and recover the costs for Muskingum River 6 (“MR6”) facility.  AEP Ohio did not create a similar cost estimate for the MR6 facility, which AEP Ohio also expects to include in the GRR.  Tr. Vol. III, pp. 376-79.  However, unlike Turning Point, for which AEP Ohio already has signed development agreements and has committed $20 million in equity funding, AEP Ohio is unable to answer basic questions regarding MR6, including whether it intends to recover construction work-in-process costs associated with MR6, who would own MR6, whether it intends to competitively bid MR6, whether it intends to recover the closure costs associated with Muskingum River 5 (“MR5”) through the GRR, and whether it will ever build MR6.  Tr. Vol. III, pp. 376-78; Tr. Vol. V, pp. 857-58, 864.  AEP also failed to create any cost estimate for the development of up to 350 MW of customer-sited combined heat and power, waste energy recovery, and distributed generation resources, which AEP Ohio also anticipates including in the GRR (in contravention of the express terms of the Partial Stipulation).  Schnitzer Direct, p. 18; Tr. Vol. V, pp. 865-67; Stipulation and Recommendation, filed Sept. 7, 2011 (“Stip.”), § IV.1.d.  However, the failure to develop an estimate does not allow AEP Ohio to ignore these costs.


� Tr. Vol. V, p. 863.  


� Thomas Direct, p. 16.  


� Schnitzer Direct, pp. 16-17.  


� Schnitzer Direct, p. 17; Fortney Direct, p. 4, Att. A.  


� Tr. Vol. X, pp. 1694-95.


� Thomas Direct, p. 15.  


� Schnitzer Direct, pp. 16-17; Fortney Direct, p. 4, Att. A.  


� Lesser Direct, p. 63.
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� See Stip., Appx. C, p. 3.  


� Allen Rebuttal, p. 9; Tr. Vol. XII, pp. 2080-2081, 2082 (“My review of the data though indicates that the vast majority of these customers are commercial customers.  There are a few industrial customers and there are – by virtue of the set-aside process there are no residential customers.”).  


� Mr. Allen’s suggestion is also nonsensical given that customers who currently shop pay the RPM price for capacity, as has been available for all shopping customers over the entire term of the current ESP, and Mr. Allen does not know whether these new contracts are contingent on a future allotment of RPM capacity as of January 1st.  See Tr. Vol. XII, p. 2083.  


� Tr. Vol. III, p. 391 (AEP Ohio witness Allen); Tr. Vol. VI, p. 973 (Constellation witness Fein); Tr. Vol. IV, p. 545 (RESA witness Ringenbach).  


� Tr. Vol. III, p. 391; Tr. Vol VI, pp. 973-974.  


� Tr. Vol. III, p. 390; Tr. Vol. IV, p. 545; Tr. Vol. VI, pp. 973-974 (all acknowledging lack of a similar statutory basis for the rules in Ohio).  Constellation, in fact, opposed the Michigan legislation and took the position there that such caps are inappropriate – although it somehow supports a similar approach for AEP Ohio’s customers.  Tr. Vol. VI, pp. 985-986.  


� See Stip., Appx. C.  


� See Stip., Appx. C, pp. 1-2; see also Banks Direct, p. 24.  Indeed, no Signatory Party witness even bothered to explain why that date should be used as a cut-off between Groups 1 and 2.


� See Stip., Appx. C, p. 2.  


� See Stip., Appx. C, p. 2.  


� Banks Direct, p. 25.


� Banks Direct, p. 27.


� Banks Direct, p. 25.


� See Stip., § IV.1(s)(3); Banks Direct, pp. 53-54; Tr. Vol. IV, p. 556 (RESA witness Ringenbach acknowledged that the 12-month stay requirement is a barrier to competition).  


� Tr. XI, p. 2084 (AEP Ohio witness Allen explaining that the 12-month minimum stay prevents returning customers from obtaining RPM set-aside capacity in future years).  


� Banks Direct, p. 26.


� See Stip., Appx. C at p. 2.  


� Tr. Vol. III, p. 406.


� See Banks Direct, pp. 28-29.  


� Banks Direct, p. 29.  


� See Banks Direct, p. 28; Tr. Vol. IV, p. 552 (RESA witness Ringenbach).


� Banks Direct, p. 26.


� Stip., Appx. C at pp. 4-5.  


� See Stip., Appx. C at p. 5 (“The CTS shall be fully operational within 60 days of the issuance of this order” on the Partial Stipulation).  


� See Banks Direct, p. 30.  


� See Banks Direct, Ex. TCB-1 (Sept. 23, 2011 data); FES Ex. 18 (Oct. 14, 2011 data).  


� See FES Ex. 18; Tr. Vol. XII, pp. 2073-2074 (“I’m trying to recall if there are any Group 5 customers in the data that was presented on September 23, but the difference is increased levels of Group 5 customers between September 7 and October 14.  That’s one of the differences.  There is additionally a difference related to some data validation that occurred.”).


� This suggestion that the queue has already begun to form also contradicts the testimony of Signatory Party witness Ringenbach, who just 10 days prior testified that she did not believe that the queue had yet begun.  See Tr. Vol. IV, p. 546.


� FES Ex. 18.


� Tr. Vol. VII, p. 1214.  


� Banks Direct, p. 18.


� See Stip., Appx. C at p. 5; FES Ex. 16.  


� AEP Ohio marked this docket as an exhibit, but it was not admitted into the record.  See Tr. Vol. VI, pp. 893, 953.


� FES Ex. 16(b), (i); FES Ex. 16(e).  


� See Tr. Vol. IV, p. 548 (RESA witness Ringenbach acknowledging same).  


� FES Ex. 16(d).  


� Stip., Appx. C at pp. 2-3.  


� Stip., Appx. C at p. 3.  


� Stip., Appx. C at p. 3.  


� Tr. Vol. IV, p. 545 (Ringenbach); Tr. Vol. VI, p. 976 (Fein).  


� FES Ex. 16(c).


� Banks Direct, p. 53.  


� See Banks Direct, p. 53; Tr. Vol. VI, pp. 978-980 (Constellation witness Fein testified, “[t]here are a number of items that have been on the books in [AEP Ohio’s] tariffs since the opening on [sic] the marketplace” that are barriers to shopping – including no rate-ready billing and the lack of certain information sharing).


� Tr. Vol. IV, pp. 556-557 (RESA witness Ringenbach); see also Tr. Vol. VI, pp. 980 (Constellation witness Fein).  


� Banks Direct, pp. 53-54.  


� See Tr. Vol. I, pp. 103-104.  


� Tr. Vol. IV, p. 557.  


� Banks Direct, p. 54.   


� Tr. Vol. IV, p. 557.  


� FES Ex. 16(a); see also Stip., § IV.1(s).  


� Tr. Vol. I, p. 104.


� Banks Direct, pp. 55-56.  


� Banks Direct, p. 56.


� See Tr. Vol. VI, p. 978 (Constellation witness Fein acknowledging same).


� Roush Direct, p. 5.  


� Lesser Direct, pp. 33-34.  


� See Stip., § IV.1(f); Roush Direct, p. 8; Lesser Direct, p. 33.


� Lesser Direct, p. 34.  


� Lesser Direct, pp. 5, 34-38.  


� Lesser Direct, pp. 5, 34.  


� Lesser Direct, pp. 39-40.  


� Lesser Direct, p. 34, 38-42; Tr. Vol. XIII, pp. 2302-03 (AEP Ohio witness Roush admitting that he does not know what market price levels are).


� See Roush Direct, p. 9; Lesser Direct, p. 40.


� Roush Direct, p. 9; Lesser Direct, p. 40.  


� Lesser Direct, p. 40; Tr. Vol. I, pp. 69-70 and FES Ex. 6.  Mr. Roush did not actually perform this calculation, but relied instead on the work of an unknown AEP Ohio employee.  Tr. Vol. I, p. 70.  The calculation he relied upon included a mixture of price components drawn from Ms. Thomas’ competitive benchmark price calculated in January and other price components estimated in August in early September.  Tr. Vol. I, pp. 70-72.  Mr. Roush could only profess knowledge of some of the price components.  Tr. Vol. I, p. 72.  All in all, Mr. Roush’s calculation lacked credibility. 


� Tr. Vol. I, p. 70 and FES Ex. 6.  


� Lesser Direct, p. 40.  


� Lesser Direct, pp. 40-41.  


� Lesser Direct, pp. 41-42.


� Lesser Direct, pp. 42-44.  


� Lesser Direct, pp. 42-43.  


� Lesser Direct, p. 43; see also Tr. Vol. IV, pp. 552-553 (RESA witness Ringenbach also acknowledged that the MTR has the effect of distorting price signals sent to retail customers).


� See Stip., § IV.1(c).  


� Lesser Direct, p. 43.  


� Lesser Direct, p. 44.  


� Lesser Direct, p. 44.


� See R.C. § 4928.20.  


� R.C. § 4928.02(K) (emphasis added); see Tr. Vol. IV, p. 557 (RESA witness Ringenbach acknowledged the state’s policy to promote governmental aggregation).  


� O.A.C. 4901:1-35-03(C)(6); see also 4901:1-35-03(C)(7) (requiring a “description of the effect on large-scale governmental aggregation of any unavoidable generation charge proposed to be established in the ESP”).


� Tr. Vol. IV, pp. 514-515.  


� Banks Direct, p. 32; see also AEP Ex. 10 (City of Reynoldsburg ordinance).  


� Tr. Vol. III, p. 399.  


� See Tr. Vol. VII, pp. 975-976 (Constellation witness Fein); Tr. Vol. IV, pp. 560-561 (RESA witness Ringenbach).  


� Banks Direct, p. 33.  


� Tr. Vol. VI, pp. 994-995 (also estimating that it would be a 2-4 month process to enroll customers after passage of the enabling legislation).  


� Tr. Vol. VII, p. 1265.  


� Banks Direct, p. 34.  


� See Banks Direct, pp. 25-26, 34-35; Tr. Vol. XII, pp. 2082-2083, 2086; see also Tr. Vol. III, pp. 336-337, 356-357 (any unallocated pro rata allotments as of January 1, 2012 will be opened up to “the first customers, be they residential, commercial, or industrial”).


� AEP Ex. 10, §§ 1.1.1, 2.1.1.  Reynoldsburg residents were fortunate enough to get their program up and running before the Partial Stipulation was executed.  See AEP Ex. 10 (City of Reynoldsburg, Ordinance No. 108-10, passed Dec. 13, 2010).   As a result, its residents are guaranteed to receive a 5% discount off of the SSO price-to-compare.  See AEP Ex. 10 at Att. A.


� Tr. Vol. IV, p. 560.


� Tr. Vol. III, pp. 417-418.  


� Banks Direct, p. 32.  


� Banks Direct, p. 32.  


� Banks Direct, p. 32.  


� Banks Direct, pp. 34-35.  


� See Tr. Vol. XII, pp. 2135-2136; FES Ex. 22.  


� See FES Ex. 22.


� Allen Rebuttal, pp. 11-12.  


� See Tr. Vol. XII pp. 2122-2124 (or else it is based on hearsay testimony about one city’s consideration of opt-in aggregation).  


� See Tr. Vol. XII, p. 2132.  


� See R.C. § 3501.02 (requiring ballots be certified 90 days before general election).  


� See Tr. Vol. XII, p. 2125; FES Ex. 20.  


� See Tr. Vol. XII, pp. 2126-2129 (identifying several townships in Hardin County, as identified by Hardin County’s Board of Elections).  Mr. Allen also purported to describe the potential load that would be represented by the communities considering government aggregation ordinance ballot initiatives.  See Allen Rebuttal, p. 12.  But, as indicated by data provided for the City of Canton, the load data appears very much understated.  See Tr. Vol. XII, pp. 2130-2132.


� Tr. Vol. VI, p. 846.  


� See Tr. Vol. III, pp. 398-399.  


� Tr. Vol. III, p. 398.  Mr. Allen also acknowledged he did not consider any of the letters or resolutions submitted by communities considering governmental aggregation in preparing his rebuttal testimony.  Tr. Vol. XII, p. 2138.


� See Tr. Vol. VII, p. 975 (no Constellation aggregation contracts); Tr. Vol. VI, p. 1041 (no Exelon aggregation contracts); Tr. Vol. IV, p. 558 (no Direct Energy aggregation contracts); Tr. Vol. IV, p. 558 (no aggregation contracts involving any RESA members); Tr. Vol. VI, p. 1041 (no Exelon aggregation contracts).  Indeed, it is not surprising that Exelon would agree to an AEP Ohio-favorable deal given that, as Exelon witness Dominquez admitted, Exelon was one of AEP Ohio’s largest counterparties in power transactions.  See Tr. Vol. VI, pp. 1055-1056.


� R.C. § 4928.02(N).  


� Lesser Direct, p. 61.  


� Lesser Direct, p. 62.  


� Schnitzer Direct, p. 29.  


� See Schnitzer Direct, pp. 38-39.  


� Lesser Direct, p. 55.


� Banks Direct, p. 17.


� R.C. § 4928.17 (emphases added).  


� See Tr. Vol. VI, p. 977.  


� Banks Direct, pp. 40-41.  


� Banks Direct, pp. 56-57 (providing CEO Mike Morris’ statement on AEP’s First Quarter 2011 earnings call).  


� See, generally, Stip., § IV; see also Tr. Vol. VI, p. 978; Tr. Vol. VII, pp. 1191-1120 (FES witness Banks).  


� Stip. § IV.1(t).  


� See Tr. Vol. VI, p. 977 (Constellation witness Fein acknowledging same).


� Tr. Vol. V, pp. 703-704.  


� See Tr. Vol. V, p. 707 (requesting waiver of O.A.C. 4901:1-37-09(C)(1)).  


� See Tr. Vol. V, p. 705.  


� Tr. Vol. V, p. 698; see also p. 699, 702-703 (also acknowledging that AEP Ohio does not know which assets will be transferred).  


� To the extent AEP Ohio points to other EDUs’ failure to yet achieve corporate separation, such an excuse would be meaningless.  Two wrongs don’t make a right, and nothing in Ohio law requires EDUs to walk hand-in-hand through separation.  (If there was, AEP Ohio would have achieved it years ago.) 


� Tr. Vol. XIII, p. 2180-2181.  


� Schnitzer Direct, p. 29.  


� See Direct Testimony of Teresa L. Ringenbach on behalf of the Retail Energy Supply Association, RESA Ex. 1 (“Ringenbach Direct”) at p. 8; Direct Testimony of David I. Fein on behalf of Constellation NewEnergy, Inc. and Constellation Energy Commodities Group, Inc., Constellation ex. 1 (“Fein Direct”) at p. 9.  


� Tr. Vol. VI, p. 985.  


� See also Tr. Vol. XIII, p. 2192 (AEP Ohio witness Nelson admitted that AEP Ohio waived its right to recover stranded generation costs as a part of its stipulation in the ETP case).    


� Tr. Vol. VII, pp. 1202-1203 (testimony of FES witness Banks).  


� See Banks Direct, pp. 39-40.  


� Tr. Vol. VI, p. 1056.  


� Banks Direct, p. 10-11 (quoting AEP Ohio CEO Mike Morris in a July 2011 investor earnings call).  


� See In the Matter of the Application of Columbus Southern Power Company and Ohio Power Company for Administration of the Significantly Excessive Earnings Test under Section 4928.143(F), Revised Code, and Rule 4901:1-35-10, Ohio Administrative Code., Case No. 10-1261-EL-UNC, Entry on Rehearing (Mar. 9, 2011), ¶ 5.  


� Banks Direct, pp. 50-51 (setting forth AEP Ohio CFO Brian Tierney’s statements to AEP investors to announce the Partial Stipulation).


� Numerous Signatory Party witnesses acknowledged that these riders are generation-related.  See also Tr. Vol. VI, pp. 967-968 (Constellation witness Fein acknowledging same); Vol. VI, pp. 1038-1039 (Exelon witness Dominguez acknowledging same); see also Tr. Vol. IV, pp. 553-554 (RESA witness Ringenbach); Tr. Vol. III, pp. 369 (AEP Ohio witness Allen).


� Stip. §§ IV.1(b), (d) and IV.5.  


� See In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512, 2011-Ohio-1788, ¶¶ 31-35.  


� In re Application of Columbus Southern Power Co., 128 Ohio St.3d 512 at ¶ 32.


� See Stip. § IV.5; Section II.B.2 supra.  It is entirely unclear whether the Signatory Parties proposed Rider PMR as a nonbypassable or bypassable charge.  The Stipulation is silent on this point, and in discovery, AEP Ohio stated it did not know if the PMR would be bypassable.  See Schnitzer Direct, p. 17, n.34 (citing AEP Ohio’s discovery response).  Regardless, no subsection of (B)(2) authorizes such a provision in an ESP.


� See Stip., § IV.1(c); Lesser Direct, pp. 42-43.  


� See Stip. § IV.1(d).  


� Stip., § IV.1(d); see also Lesser Direct, pp. 45-46.  


� R.C. § 4928.64(E) (“All costs incurred by an electric distribution utility in complying with the requirements of this section shall be bypassable by any consumer that has exercised choice of supplier under section 4928.03 of the Revised Code.”); see also Tr. Vol. VI, p. 984 (“[A]s I understand the statute they should be bypassable for a customer taking service from a CRES provider.”).


� Rider GRR also cannot be approved because many questions about the process remain. AEP Ohio witness Allen acknowledged that AEP Ohio has provided little information regarding the potential projects to be recovered under the GRR.  Mr. Allen testified that: he didn’t know the size of the MR6 project; he was unaware of any cost estimate prepared for the project; and he was unable to identify who would own the MR6.  Tr. Vol. III, p. 376.  AEP Ohio has also testified that it believes it is entitled to seek recovery through the GRR for the closure costs of the MR5 unit.  See Tr. Vol. III, pp. 377-378.  On the other hand, Signatory Party witnesses Fein testified that it would not be appropriate to recover those closure costs through the GRR.  Tr. Vol. VI, p. 970.  AEP Ohio witness Allen also didn’t know whether AEP intended to seek the recovery of costs associated with developing 350 MW of customer-sited generation through the GRR.  Tr. Vol. III, p. 382.


� Emphasis added.  


� Tr. Vol. VI, pp. 966-967.  


� Tr. Vol. IV, p. 553.


� Schnitzer Direct, pp. 37-38.  


� Schnitzer Direct, pp. 38-39.  


� Lesser Direct, p. 55.  


� Lesser Direct, p. 63.  


� Stip., § IV.1(d).   


� Emphasis added.  


� Schnitzer Direct, pp. 42-43 (also concluding that “AEP Ohio has significant reserve margins and does not need new generation dedicated to serve its AEP Ohio load.”).


� Schnitzer Direct, pp. 41-42.


� Tr. Vol. IV, p. 556.   


� Tr. Vol. VI, p. 968.  


� Tr. Vol. VI, p. 1037.  


� Tr. Vol. IV, p. 555.  


� Tr. Vol. VI, pp. 1036-1037 (also testifying that Ohio generation will do well in a competitive environment).  


� Tr. Vol. VI., p. 1039.


� See Tr. Vol. VI, p. 969 (Constellation witness Fein acknowledging that he is unaware of any evidence regarding a competitive bid).; see also Tr. Vol. III, p. 377 (AEP Ohio witness Allen was unable to identify whether AEP Ohio intends to competitively bid MR6); Tr. Vol. IV, p. 556 (RESA witness Ringenbach was not aware of any evidence that either Turning Point or MR6 would be competitively bid).  


� See Lesser Direct, p. 46, Ex. JAL-5.


� See In the Matter of the Application of Duke Energy Ohio, Inc. for Approval of the Establishment of Rider BTR and Associated Tariff Approval, Case No . 11-2641-EL-RDR et al., Opinion and Order (May 25, 2011) at p. 9; see also Indus. Energy Consumers of Ohio Power Co. v. Pub. Util. Comm., 68 Ohio St.3d 559, 561 (1994).  


� Banks Direct, p. 57.  


� Banks Direct, pp 57-58.    


� See Commission docket; see also Tr. Vol. IV, p. 512 (Grove City witness Honsey acknowledges that Grove City has not participated in any Commission proceeding during his tenure).  


� Tr. Vol. IV, pp. 523-524.  


� Tr. Vol. IV, pp. 492-493, 499.  


� Tr. Vol. IV, pp. 493, 500-501, 503-504, 507.  


� Tr. Vol. IV, pp. 520-521, 522 (also referencing a “chart” that he reviewed regarding residential rates, but acknowledging that he did not see that until after the Partial Stipulation was filed).


� See Stip., § IV.1(w).  


� See Section V.B.7.  


� Banks Direct, pp. 18-19.  


� Tr. Vol. VI, pp. 934-935.


� Banks Direct, p. 58.  


� See Banks Direct, p. 58.  


� Banks Direct, p. 58.


� Tr. Vol. III, p. 394. Despite FES’s extensive experience and participation in post-Stipulation settlement discussions, AEP Ohio also did not share the draft final implementation plan with FES prior to filing it, despite the fact that FES asked more questions than the other parties in previous sessions regarding Appendix C.  Tr. Vol. III, pp. 412-416.


� Tr. Vol. VI, pp. 940-941.  


� Tr. Vol. VI, p. 941.  


� Tr. Vol. VI, p. 872.  


� Hamrock Direct, p. 9; Tr. Vol. VI, pp. 872-874.  


� Tr. Vol. VII, p. 1186.


� Time Warner AxS v. Pub. Util. Comm., 75 Ohio St.3d 229, 233 fn.2 (1996) (emphasis added).


� Banks Direct, p. 59.  


� Banks Direct, p. 59.  


� Tr. Vol. VI, pp. 1046-1047.  


� Tr. Vol. VI, pp. 1055-1056.  


� Tr. Vol. VI, p. 1041.  


� Tr. Vol. VI, p. 1041.  


� Tr. Vol. VI, p. 975.  


� Tr. Vol. IV, p. 558.


� Banks Direct, p. 59.  


� Indeed, there remains some confusion amongst the Signatory Parties as to the meaning of certain terms.  For example, RESA witness Ringenbach believes that the Pool Modification Rider only allows AEP Ohio to recover $1 million if the total costs to AEP Ohio are $51 million, whereas AEP Ohio is confident it will be able to recover all $51 million.  Tr. Vol. IV, p. 554; Tr. Vol. V, pp. 708-709.


� Tr. Vol. VI, p. 981 (Constellation); Tr. Vol. IV, p. 562 (RESA); Tr. Vol. VI, p. 1015 (Exelon).


� Tr. Vol. VI, p. 1015, 1045.  


� See Direct Testimony of Kevin M. Murray on behalf of Industrial Energy Users-Ohio, IEU Exs. 9A and 9B (“Murray Direct”), pp. 4-8.  


� Murray Direct, p. 7.


� Murray Direct, pp. 6-7 (emphasis added).


� AICUO witness Jones also testified that he did not know how many member colleges are shopping; he had no independent information on how the Partial Stipulation will result in more shopping for AICUO members; and could not provide “specific information to explain” how the allocation of RPM capacity will affect its member colleges.  Tr. Vol. IX, pp. 1636, 1638


� Tr. Vol. IX, p. 1632 (AICUO); Tr. Vol. VI, p. 1043 (Exelon).


� Tr. Vol. IV, p. 544.  


� Tr. Vol. X, p. 1693.  


� Tr. Vol. VI, p. 906.  


� Tr. Vol. VI, p. 1041.  


� Tr. Vol. VI, pp. 906-907; compare Stip. § IV.2(b)(3) (initial cap based on “AEP Ohio’s total retail load in 2012 (based on total kWh retail sales)”) with Appx. C, p. 1 (cap based on percentage of “annual weather-adjusted retail sales, respectively from the preceding calendar year.  For purposes of the Jan-Dec 2012 Cap, annual retail sales is based on AEP Ohio’s annual average kWh based on the 24 months ended July 31, 2011. . . .”).


� See IEU Ex. 14 (admissions from all Signatory Parties).  


� Tr. Vol. X, pp. 1686-1687.


� Tr. Vol. XII, pp. 2069-2070.  


� Tr. Vol. XII, pp. 2066-2067.  


� Tr. Vol. XII, pp. 2067-2068.  


� Tr. Vol. VI, p. 846.


� See Banks Direct, p. 11 (citing AEP Ohio CEO Mike Morris, who admitted that if the current ESP continues, “we’ll just continue on with where we are and that’s not a bad news story for us at all.”).


� See R.C. § 4928.143(C)(2)(a), (b).  


� See Banks Direct, pp. 10-11.  


� Schnitzer Direct, p. 30.  


� See Banks Direct, p. 12; Shanker Direct, pp. 23, 31-32.  


� See Banks Direct, pp. 11-13.  


� Banks Direct, p. 14.


� See Tr. Vol. XII, pp. 2121-2122.  As set forth in Mr. Banks’ testimony, FES offered to serve AEP Ohio’s PIPP customers through a bilateral wholesale contract at 5% off the price-to-compare, if such customers received RPM-priced capacity and if this allotment of RPM-priced capacity does not count towards the RPM set-asides proposed in the Revised ESP.  Banks Direct, pp. 13-14.  Such an offer would benefit both AEP Ohio’s PIPP and non-PIPP customers if the Commission authorized AEP Ohio to purchase the wholesale supply necessary to serve the full requirements load of the AEP Ohio PIPP customers via a bilateral wholesale contract with FES.  FES would provide the separate supply for PIPP customers at a 5% discount off of the SSO price-to-compare, which could be provided through a separate PIPP generation tariff.  See Banks Direct, p. 14.  Accordingly, PIPP-related generation costs would be separate from non-PIPP customers’ generation costs.  PIPP customers would benefit because if the customer is removed from the PIPP Plus program, the actual billed amount that the customer would otherwise be responsible for would be reduced because of the 5% discount.  Non-PIPP customers would benefit because the resulting Universal Service Fund charge would be lower than what otherwise may have been charged.








{01312011.DOC;1 }


{01312011.DOC;1 }
vi

